
 IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

____________________________________     
)                

ELOUISE PEPION COBELL, et al., )
) No. 1:96CV01285

Plaintiffs,  ) (Judge Robertson)
   v. ) 

)
DIRK KEMPTHORNE, Secretary of )
the Interior, et al.,         )

)
                Defendants. )

)

DEFENDANTS’ OPPOSITION TO PLAINTIFFS’
MOTION TO COMPEL PRODUCTION OF WITNESSES FOR

DEPOSITION AND REQUEST FOR SANCTIONS

INTRODUCTION

In their March 9, 2007 Motion to Compel Production of Witnesses for Deposition and

Request for Sanctions (“Motion to Compel”), Plaintiffs again seek to revive moot discovery

issues.  Defendants interpret this Court’s January 16, 2007 Order – denying Interior

Defendants’ October 7, 2005 Motion for A Protective Order Quashing Plaintiffs’ Amended

Notices of Deposition Served Sept. 29, 2005 (Dkt. No. 3186) (“Protective Order Motion”) – as

a denial based on the mootness of the proposed discovery.  Defendants do not see how it could

be reasonably interpreted as allowing additional, broad-ranging discovery regarding allegations

of contempt Plaintiffs made in a motion that was also denied in the same order, and regarding

IT security – a matter that was the subject of an extended evidentiary hearing in 2005, with a

vacatur of the resulting injunction in July 2006.  Furthermore, even assuming, solely for the

sake of argument, that IT security and the contempt allegations were relevant to the accounting

the Secretary of the Interior must perform, this Court is not currently reviewing the accounting. 



1/ This letter was attached as Exhibit 2 to Defendants’ Protective Order Motion.
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Even if it were, under the Administrative Procedure Act (“APA”), review of agency action

normally is a record review, which does not involve broad discovery.  The APA thus does not

contemplate discovery, much less the perpetual, roving and intrusive discovery into agency

operations that Plaintiffs seek.  Defendants respectfully submit this memorandum in opposition

to Plaintiffs’ motion.

BACKGROUND 

On July 26, 2005, Plaintiffs filed a Motion for an Order to Show Cause Why Secretary

Norton, W. Hord Tipton and Other Interior Employees Should Not Be Held in Civil and

Criminal Contempt of Court for Violating This Court’s Anti-Retaliation Order (“Plaintiffs’

Contempt Motion”).  On September 29, 2005, Plaintiffs served Defendants with amended

deposition notices for nine Interior officials, including the Secretary of the Interior.  Plaintiffs

later confirmed that at least one topic of deposition for each witness would be the allegations

raised in Plaintiffs’ Contempt Motion.  See September 30, 2005, Letter from Tracy L. Hilmer

to Dennis M. Gingold (appended as Attachment A).1  Plaintiffs’ counsel further advised that

three of the proposed depositions – including that of Larry Jensen, Deputy Solicitor for the

Department of the Interior – would be limited to those contempt allegations.  See id.  

In addition, on September 29, 2005, Plaintiffs served Defendants with a deposition

notice of the Office of the Inspector General for the Department of the Interior (“OIG”),

pursuant to Federal Rule of Civil Procedure 30(b)(6), requesting designation of a witness to

testify regarding seven subject matters, three of which involved the allegations from Plaintiffs’

Contempt Motion.  Three other subjects in the Rule 30(b)(6) deposition notice involved IT



3

security investigations by OIG.  The only other noticed subject concerned any investigation by

Interior’s OIG regarding document destruction at the National Archives and Records

Administration (“NARA”). 

On October 7, 2005, Defendants’ filed their Protective Order Motion seeking to quash

all the September 29, 2005 deposition notices.  Defendants explained in the motion why

Plaintiffs were not entitled to conduct discovery into their contempt allegations and why their

IT security discovery was duplicative and cumulative of the vast discovery already obtained

during the 59-day evidentiary hearing held in the summer of 2005.  Defendants further

established that Plaintiffs were not entitled to conduct perpetual, continuing IT security

discovery after the hearing record had been closed.  See Protective Order Motion, at 2-10. 

Defendants also explained that Interior’s OIG could not reasonably be expected to designate a

Rule 30(b)(6) witness with knowledge about an investigation being conducted by NARA’s

Inspector General.  See id. at 12-13.  Finally, Defendants explained that Plaintiffs should not

be permitted to take the deposition of the Secretary of the Interior because high-ranking

government officials cannot be deposed absent extraordinary circumstances, not present here. 

Id. at 13-14.

On January 16, 2007, the Court denied Defendants’ Protective Order Motion.  See

Order (Dkt. No. 3283) (“January 16, 2007 Order”).  The Court denied the motion without

explanation, listing it among a number of pending motions that were being denied by the same

Order.  Included in this list of denied motions was Plaintiffs’ Contempt Motion.

On March 8, 2007, Plaintiffs’ counsel inquired by telephone whether Defendants would

make Mr. Jensen and the OIG Rule 30(b)(6) witness available for deposition, in light of the

Court’s January 16, 2007 Order.  Defendants’ counsel informed Plaintiffs that Defendants
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believed that their Protective Order Motion was denied on January 16, 2007 because the

discovery sought in 2005 was now moot with the Court’s denial of Plaintiffs’ Contempt

Motion and the appellate vacatur of the IT security injunction.  Thus, Defendants’ counsel

indicated that the witnesses would not be made available for deposition.

On March 9, 2007, Plaintiffs filed their Motion to Compel.  It is unclear whether

Plaintiffs now seek to conduct the depositions of all nine Interior officials – including the

Secretary of the Interior – and the Rule 30(b)(6) deposition of OIG, that were the subject of the

September 29, 2005 deposition notices, or whether they have now limited their demand to Mr.

Jensen and the OIG Rule 30(b)(6) deposition.  The proposed order attached to their Motion to

Compel would only order the latter, but the rhetoric of their Motion to Compel is broader.  See,

e.g., Motion to Compel at 1-2 (“[I]t is now necessary to order Interior defendants under Rule

26(c) to produce each named individual for deposition . . . . [T]he government’s continued

refusal to produce the noticed individuals makes this motion necessary.”). 

ARGUMENT

I. The Discovery Plaintiffs Seek is Moot

Defendants’ interpretation of the Court’s January 16, 2007 Order – that Defendants’

Protective Order Motion was denied because it was moot – is entirely reasonable under the

circumstances.   In the very same order denying Defendants’ Protective Order Motion, the

Court also denied Plaintiffs’ Contempt Motion.  Plaintiffs had informed Defendants in 2005

that the allegations in their Contempt Motion would be explored in all of the noticed

depositions and that three of the noticed depositions – including that of Mr. Jensen – would be

limited to that issue.  See Attachment A.  Three of the seven subject areas in the Rule 30(b)(6)

deposition notice also related to their contempt allegations. The Court’s denial of the Contempt
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Motion would seem to render discovery into contempt allegations contained within the motion

moot.

With regard to IT security discovery, it is also reasonable to conclude that the

Protective Order Motion was denied as moot.  Defendants had already produced a massive

amount of IT security discovery and testimony in connection with the IT security hearing in

2005.  The record in that hearing was closed in July 2005, the Court issued its injunction in

October 2005, and the Court of Appeals vacated that injunction in July 2006.  Several of the

motions that the Court denied in the same order were also associated with that injunction.  See

Order of January 16, 2007 (Dkt. Nos. 3097, 3168, 3186-3188, 3192, 3197, and 3200).  

Moreover, Interior Defendants already provide relevant information on IT security

matters in the Quarterly Status Reports filed with the Court.  See, e.g., Status Report to the

Court Number Thirty-Eight, at 43-49 (Feb. 1, 2007).  In their Contempt Motion, Plaintiffs tell

the Court that they need the Rule 30(b)(6) deposition on the IT security incident at MMS

because Interior Defendants have not “provided such information in their quarterly reports to

this Court.”  Contempt Motion at 3 n.2.  This is untrue.  Interior Defendants reported on the

status of the investigation in the Twenty-Third Quarterly Report.  See Status Report to the

Court Number Twenty-Three, at 5 (Nov. 1, 2005) (“The incident is still under investigation

with the OIG and FBI.  Based upon the investigation to date, there is no reason to believe the

integrity of any data was compromised.  Changes have been made . . . .”) (appended as

Attachment B).  Interior Defendants also reported on the final results of the investigation.  See

Status Report to the Court Number Twenty-Four, at 4 (February 1, 2006) (“Final security scans

and a security review were conducted by an independent contractor, which confirmed that the

integrity of IITD was not compromised.”) (appended as Attachment C).



2/ Although Defendants recently filed a Motion to Vacate Consent Order Regarding
Information Technology Security (Dkt. No. 3296), discovery is neither necessary nor should be
permitted for any response to this motion which Plaintiffs may file.  The motion involves only a
question of law and recites facts that have already been found by the Court or cannot be
reasonably disputed.
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Under these circumstances, the only reasonable interpretation of the Court’s Order is

that it denied Defendants’ Protective Order Motion as moot.  Plaintiffs’ contrary interpretation

– that the Court intended to re-open discovery into IT security issues that were the subject of a

hearing completed in 2005 – is simply unreasonable.  Plaintiffs’ assertion – without any

discussion – that the depositions of Mr. Jensen and OIG officials will “undoubtedly lead to the

discovery of admissible evidence,” Motion to Compel at 4, rests on an assumption that the

requested discovery is still relevant to a current issue in the case.  Currently, there is no

proceeding for which IT security information would be relevant, much less admissible.2  No

government witnesses are scheduled to testify about IT security.  As noted above, the

evidentiary portion of the IT Security Hearing closed in the summer of 2005, the Court issued

its injunction in 2005, and that injunction was vacated in July 2006.  Moreover, a principal

reason the Court of Appeals gave for vacating the Court’s 2005 IT Security Injunction was that

it was “unconvinced the class members demonstrated that they would necessarily suffer harm

without th[e] injunction.”  Cobell v. Kempthorne, 455 F.3d 301, 315 (D.C. Cir. 2006).

Plaintiffs argue that the January 16, 2007 Order should be interpreted completely out of

context, without consideration of intervening appellate decisions, the current posture of the

case, or common sense.  Defendants’ interpretation – that the Court considered the Protective



3/ To the extent that Plaintiffs seek to compel the deposition of the Secretary of the Interior,
it is also unreasonable to assume that the Court would have intended to permit such an
extraordinary deposition by denying the Protective Order Motion without comment.  Defendants
incorporate here by reference the arguments made in their Protective Order Motion, explaining
why the deposition of a cabinet official is improper.  See Protective Order Motion at 13-14.

4/ The Rule 30(b)(6) deposition notice requested OIG to designate an official
knowledgeable about:

“4.  Any investigation performed relating to the actual or potential destruction of
documents containing Indian Trust Data (“ITD”) at the National Archives and Records
Administration, including the nature of documents destroyed or disposed of, and the substance of
interviews with potential witnesses.”

See Plaintiffs’ Amended Rule 30(b)(6) Notice of Deposition of OIG, at 2 (appended as
Attachment F). 
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Order Motion moot because the IT Security hearing and appellate review of the matter are long

over – is more reasonable.3

The discovery Plaintiffs seek to obtain from Defendants regarding NARA’s

investigation is also moot.4  Defendants have already reported on this matter to the Court – and

NARA also wrote two letters directly to Plaintiffs’ counsel providing information about their

investigation, and its results.  See Letter of September 28, 2005 from Jason Baron to Dennis

Gingold (attached as an exhibit to Defendants’ Notice of Filing of September 2005 Status

Report by the Department of the Interior Office of Trust Records [Dkt. No. 3191]) (appended

as Attachment D); Letter of December 9, 2005 from Jason Baron to Dennis Gingold (attached

as an exhibit to Defendants’ Notice of Filing of November 2005 Status Report by the

Department of the Interior Office of Trust Records [Dkt. No. 3220]) (appended as Attachment

E).  Furthermore, as was made clear in the Protective Order Motion, the OIG for Interior is not

in a position to designate a Rule 30(b)(6) witness because the investigation was conducted by

the OIG at NARA.  See Protective Order Motion at 12-13.
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II. The Discovery Plaintiffs Seek To Compel Is Improper Under the APA

The APA also forecloses Plaintiffs from obtaining the roving discovery they seek.  

Although this Court previously permitted Plaintiffs discovery on certain topics notwithstanding

this case’s jurisdictional footing in the APA, the Court of Appeals has since reiterated and

clarified the limits of the Court’s jurisdiction under the APA vis-a-vis the common law

governing trusts.  Cobell, 455 F.3d at 303-07.  Therefore, future proceedings, including

discovery, must be viewed in the context of the recent Court of Appeals decisions and the well-

established constraints of the APA.

In its July 11, 2006 decision, the Court of Appeals reconciled the fact that this is an

APA case with the fact that Interior is acting as a fiduciary to whom common trust law would

apply.  In vacating the preliminary injunction entered following the IT Security hearing, the

Court of Appeals explained:

Because “an on-going program or policy is not, in itself, a ‘final
agency action’ under the APA,” our jurisdiction does not extend
to reviewing generalized complaints about agency behavior. 
Consequently, each case only presents the court with a narrow
question to resolve, it can have no occasion to order wholesale
reform of an agency program.  Still, “because the underlying
lawsuit is both an Indian case and a trust case in which the
trustees have egregiously breached their fiduciary duties,” the
court “retains substantial latitude, much more so than in the
typical agency case, to fashion an equitable remedy.”  These
equitable powers, limited at one end of the spectrum by the
court’s inability to order broad, programmatic reforms, are also
limited in the opposite direction by an inability to require the
agency to follow a detailed plan of action.  The court generally
may not prescribe specific tasks for Interior to complete; it must
allow Interior to exercise its discretion and utilize its expertise in
complying with broad statutory mandates.  These restraints are
put in place by both administrative law and trust law.  The ability
of the agency itself to exercise its discretion is somewhat
constrained, however.  Rather than its normal freedom to choose
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‘any reasonable option,’ the agency’s actions must satisfy
fiduciary standards.

Id. at 307 (internal citations omitted).  

The APA’s limitations articulated in this appellate decision are consistent with the

Court of Appeals’ decisions in prior APA cases.  In all but exceptional situations, judicial

review of agency action is confined to the administrative record.  See Commercial Drapery

Contractors, Inc. v. United States, 133 F.3d 1, 7 (D.C. Cir. 1998) (in most instances, the APA

"limits review to the administrative record . . . ." (citations omitted)); see also Holy Land

Found. for Relief & Dev. v. Ashcroft, 219 F. Supp. 2d 57, 65 (D.D.C. 2002), aff'd, 333 F.3d

156 (D.C. Cir. 2003) ("It is well-established that the scope of review under the APA is narrow

and must ordinarily be confined to the administrative record." (citation omitted)).  As

established over thirty years ago in Camp v. Pitts, 411 U.S. 138, 142 (1973) (per curiam), "the

focal point for judicial review [of agency action] should be the administrative record already in

existence, not some new record made initially in the reviewing court."  Accord Fla. Power &

Light v. Lorion, 470 U.S. 729, 743 (1985); see also Common Sense Salmon Recovery v.

Evans, 217 F. Supp. 2d 17, 20 (D.D.C. 2002) ("[P]laintiffs fail to recognize the basic rule that

generally discovery is not permitted in Administrative Procedure Act cases because a court's

review of an agency's decision is confined to the administrative record." (citations omitted));

Marshall County Health Care Auth. v. Shalala, 988 F.2d 1221, 1226 (D.C. Cir. 1993)

("[C]hallengers to agency action are not . . . ordinarily entitled to augment the agency's record

with” discovery.); Texas Rural Legal Aid, Inc. v. Legal Services Corp., 940 F.2d 685, 698

(D.C. Cir. 1991) ("The general principle that informal agency action must be reviewed on the

administrative record predates the APA . . . ." (citations omitted)); National Law Ctr. on



5/ See Pub. L. No. 107-347, Title III, §§ 301-305.
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Homelessness and Poverty v. Department of Veteran's Affairs, 736 F. Supp. 1148, 1152

(D.D.C. 1990) ("[D]iscovery is not [generally] permitted prior to a court's review of the

legality of agency action . . . ."). 

 With respect to IT security, in its July 11, 2006 decision, the Court of Appeals noted

that the Federal Information Security Management Act of 2002 (“FISMA”)5 established a

statutory scheme to manage and provide oversight of IT security risks.  Cobell, 455 F.3d at

308-14.  The appellate court further observed that “[n]otably absent from FISMA is a role for

the judicial branch,” and concluded that “[t]his is not a FISMA compliance case, whether or

not such an animal exists elsewhere.”  Id. at 314 (dictum).  Thus, APA review of final agency

action on an accounting does not translate into perpetual discovery and judicial oversight of

Interior’s programmatic efforts concerning IT security.

In contradiction to this controlling authority, Plaintiffs apparently wish to engage in a

roving investigation into IT security, untethered to any proceeding.  Such a fishing expedition

is not merely improper under the APA, it is never appropriate under the federal rules. 

Plaintiffs have already been afforded vast discovery into the Interior Department’s

efforts to secure and protect its IT systems – well beyond that countenanced in any APA case –

and nothing warrants further departure from the firm rule that APA cases are decided on the

administrative record.  Before the Court can ascertain whether additional extra-record

discovery is appropriate in this case, Interior must file an administrative record on its

accounting.  Only at that point will it be appropriate for Plaintiffs to attempt to demonstrate



6/ Also, to the extent that Plaintiffs still intend to investigate the criminal contempt
allegations in their Contempt Motion, notwithstanding its denial, this Court’s decision in
Landmark Legal Foundation v. EPA, 272 F. Supp. 2d 70, 76 (D.D.C. 2003), citing Young v.
United States ex rel. Vuitton et Fils, S.A., 481 U.S. 787, 801, 814 (1987), makes clear that the
Plaintiffs cannot assume this role. 
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that this is one of the exceptional circumstances in which judicial review of an agency action

may consider matters not in the administrative record.6  

III. Defendants’ Interpretation of The Court’s January 16, 2007 Order Is
Substantially Justified                                                                               

 Even if the Court determines that Plaintiffs are entitled to some or all of the requested

discovery, Defendants’ interpretation of the Court’s January 16, 2007 Order is substantially

justified and, therefore, sanctions are not appropriate.  In adjudicating discovery disputes,

sanctions are not appropriate if, as in this instance, a party was "substantially justified" in

advancing its position.  Fed. R. Civ. P. 37(a)(4)(A).  "If there is an absence of controlling

authority, and the issue presented is one not free from doubt and could engender a responsible

difference of opinion among conscientious, diligent but reasonable advocates, then the

opposing positions taken by them are substantially justified."  Athridge v. Aetna Cas. & Sur.

Co., 184 F.R.D. 200, 205 (D.D.C. 1998) (citations omitted). 

For all the reasons articulated in this Opposition, Defendants’ interpretation of the

Court’s January 16, 2007 Order – that the Court denied Defendants’ Protective Order Motion

as moot – is reasonable.  The context in which Defendants’ Motion was denied would lead a

reasonable litigant to understand that the Court denied Defendants’ Motion because the issues

were moot.  Under these circumstances, an adverse ruling by the Court should not warrant

sanctions.
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CONCLUSION

For these reasons, the Court should deny Plaintiffs’ Motion To Compel. 

Dated: March 23, 2007 Respectfully submitted,

PETER D. KEISLER
Assistant Attorney General
MICHAEL F. HERTZ
Deputy Assistant Attorney General 
J. CHRISTOPHER KOHN
Director

  /s/ Robert E. Kirschman, Jr.  
ROBERT E. KIRSCHMAN, JR.
D.C. Bar No. 406635
Deputy Director
PHILLIP M. SELIGMAN
Trial Attorney
Commercial Litigation Branch
Civil Division
P.O. Box 875
Ben Franklin Station
Washington, D.C. 20044-0875
(202) 616-0328
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

__________________________________________
)

ELOUISE PEPION COBELL, et al., )
)

Plaintiffs, )
)

v. ) Case No. 1:96cv01285JR
)     

DIRK KEMPTHORNE, )
Secretary of the Interior, et al., )

)
Defendants. )

__________________________________________)

ORDER

This matter comes before the Court on Plaintiffs’ Motion to Compel Production of

Witnesses for Deposition, Request for Sanctions, and Memorandum in Support Thereof (Dkt. #

3296).  Upon consideration of the Plaintiffs’ Motion and Request, Defendants’ Opposition, any

Reply thereto, and the entire record of this case, it is hereby

ORDERED that the Motion to Compel Production of I-T Security Personnel Document is

DENIED and;

It is further ORDERED that the Request for Sanctions is also DENIED.

SO ORDERED.  

___________________________________
Hon. James Robertson
UNITED STATES DISTRICT JUDGE
United States District Court for the 
District of Columbia

Date:______________


