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CERTIFICATE AS TO PARTIES, RULINGS, AND RELATED CASES 

Pursuant to Circuit Rule 28(a) (l), undersigned counsel 

certifies as follows: 

A. Parties and Amici: 

Defendants-Appellants are Gale A. Norton, as Secretary of 

the Interior; the Assistant Secretary of Interior-Indian Affairs; 

and John W. Snow, as Secretary of Treasury. The named 

plaintiffs-appellees in this class action are Elouise Pepion 

Cobell; Earl Old Person; Penny Cleghorn; Thomas MauILson; and 

James Louis Larose. The district court has certified a plaintiff 

class consisting of present and former beneficiaries of 

Individual Indian Money accounts, excluding those who had filed 

their own actions prior to the filing of the complaint in this 

case. 

B. Rulinss Under Review: 

Appellants seek review of the re-issued injunction entered 

on February 23, 2005, and memorandum opinions issued February 23, 

2005, and September 25, 2003, by Judge Royce C. Lamberth, United 

States District Court for the District of Columbia, in Civ. No. 

96-1285 (RCL). The order and opinions are published at 357 F. 

Supp. 2d 298 (D.D.C. 2005), and 283 F. Supp. 2d 66 (D.D.C. 2003). 

C. Related Cases: 

This case has previously been before this Court: in Cobell v. 

Norton, 392 F.3d 461 (D.C. Cir. 2004); Cobell v. Norton, 391 F.3d 

251 (D.C. Cir. 2004); Cobell v. Norton, 334 F.3d 112!8 (D.C. Cir. 

2003); and Cobell v. Norton, 240 F.3d 1081 (D.C. Cir. 2001). 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 

NO. 05-5068 

' ELOUISE PEPION COBELL, et al., 

Plaintiffs-Appellees, 

V. 

GALE A. NORTON, SECRETARY OF THE INTERIOR, et al., 

Defendants-Appellants. 

ON APPEAL FROM THE UNITED STATES DISTRICT 1COURT 
FOR THE DISTRICT OF COLUMBIA 

BRIEF FOR THE APPELLANTS 

STATEMENT OF JURISDICTION 

Plaintiffs invoked the district court's jurisdiction under 

28 U.S.C. 1331 and 1361, inter alia. On February 23, 2005, the 

district court reissued portions of a "structural injunction,' 

previously issued in September 2003, and vacated by this Court in 

December 2004. The government filed a timely notice of appeal on 

March 4, 2005. This Court has jurisdiction under 28 U.S.C. 

1292 (a) (1). 

STATEMENT OF THE ISSUE 

Whether the district court erred in reissuing a multi- 

billion dollar structural injunction governing the performance of 

an historical accounting for Indian trust monies, after this 

Court had made clear that Congress has not authorized an 

accounting of this kind and that the district court cannot, in 



the name of compelling agency action, determine the content of an 

accounting and dictate the means for its accomplishment. 

STATEMENT OF THE CASE 
Tiie Department of -1- - - r - L - - - L  _ _ -  I , , 7 - - L - - - 2  ---, I  o1 "DO I I ,  \ 

L l l e  l l l L e L l w L  \ - . I l l L e L I u L  I 

currently holds approximately $400 million in trust for the 

rnL--- &..-A- -Y -  -.-:.m4--;--a . benefit of i n d i ~ i d i i a l  I ~ i d i ~ n s .  A i i c D c  Luiiua a L c  i i i a i . t i L a A i i c u  iii 

about 260,000 separate accounts - the Individual Inlciian Money 

("II$y) acc=7dTLts t h a t  are t h e  sldbj ect =f this l i t ig ,2t iepA.  

In 1994, Congress enacted the American Indian 'Trust Fund 

M2nagement R e f o r m  Act, Pub .  L. No. 1 0 3 - 4 1 2 i  1 0 8  S t a t .  4239 ("1994 

Act") . Section 102 (a) provides that " [t] he Secreta.ry shall 

account f o r  the daily and annual hada-nce of all f1_?nds held in 

trust by the United States for the benefit of an Indian tribe or 

an individual Indian which are deposited or invested pursuant to 

the Act of June 24, 1938 (25 U.S.C. 162a)." 

Plaintiffs brought this class action in 1996, (asserting 

statutory and common law claims. The district cour't dismissed 

the common law claims, but held that Interior had a:n enforceable 

duty to provide an accounting for IIM funds. Becau,se the agency 

had not yet provided such an accounting, the court :remanded, 

retaining jurisdiction for five years and requiring DO1 to file 

quarterly reports. Cobell v. Babbitt, 91 F. Supp. .2d 1, 28-31, 

56 (D.D.C. 1999). 

In February 2001, this Court largely affirmed, rejecting the 

government's contention that Congress had committed to the 

agency's discretion decisions regarding the extent to which to 

2 



review transactions that pre-dated the 1994 Act. Clobell v. 

Norton, 240 F.3d 1081, 1102 (D.C. Cir. 2001). The ICourt held 

that agency action had been unreasonably delayed unlder governing 

APA standards, 5 U.S.C. 7 0 6 ( 1 ) ,  id. at 1108, and noted that the 

district court had properly remanded the matter to Interior, 

leaving to the agency the choice of how the accounting would be 

conducted. Id. at 1104, 1109. 
In 2002, following a trial, the district court held 

Secretary Norton in contempt, declaring her an "unfit" trustee. 

Cobell v. Norton, 226 F. Supp. 2d 1, 161 (D.D.C. 2002). Based on 

its contempt findings, the district court terminated the remand 

to the agency, &. at 152, and declared that it would issue 

structural injunctions governing the performance of accounting 

activities and trust management generally. Id. at 148-49. To 

that end, the district court ordered Interior to su:bmit plans for 

an historical accounting and for achieving compliance with 

fiduciary obligations, to be evaluated, together with plans 

submitted by plaintiffs, in a "Phase 1.5" trial. T:he plan 

submitted by Interior in response to this order set out a program 

to complete an accounting meeting the requirements of this 

Court's 2001 decision within five years at a cost t:hen estimated 

at $335 million, subject to congressional appropriations. 

Plaintiffs urged that an accounting was impossible and advocated 

a model that would, in their view, reflect the reve:nue generated 

by their trust assets over more than a century. 
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months in office Secretary Norton took significant steps toward 

completing an accounting." Cobell v. Norton, 3 3 4  F . 3 d  1 1 2 8 ,  1 1 4 8  

(D.C. Cir. 2003). 

In September 2003, the district court issued a detailed 

"structural injunction" encompassing both the performance of an 

accounting, and the implementation of a broad program of trust 

reform (termed the "Fixing the System" part of the .injunction). 

Cobell v. Norton, 283 F. Supp. 2d 66 (D.D.C. 2003). In issuing 

the structural injunction, the district court stated that it 

would treat its contempt findings as "established," 

notwithstanding the fact that this Court had vacated the contempt 

ruling. Id. at 85. The structural injunction set aside 

virtually every significant premise of Interior's accounting 

plan, increasing its cost by orders of magnitude. 

Congress responded to the injunction with legislation 

enacted in November 2003, as part of the FY 2004 Interior 

appropriations statute, Pub. L. No. 108-108. The legislation 

amended substantive law to remove any legal requirement to 

conduct an historical accounting before the legislation's 

expiration on December 31, 2004. 

On December 10, 2004, this Court vacated all aspects of the 

structural injunction, except for a single filing rlequirement 

contained in the "Fixing the System" part of the injunction. 

Cobell v. Norton, 392 F.3d 461 (D.C. Cir. 2 0 0 4 ) .  In light of the 

4 



legislation governing the accounting portion of the injunction, 

this Court did not rule on the government's argument that the 

injunction was fatally flawed even without regard to the 

appropriations legislation. This Court explained, however, that 

the legislation had been enacted "to clarify Congress's 

determination that Interior should not be obliged tlo perform the 

kind of historical accounting the district court relquired," 392 

F.3d at 466, noting that the order's initial cost estimates 

ranged from $6 billion to $12 billion, ibid. In vacating the 

remainder of the injunction, this Court rejected the district 

court's assertion that it could formulate and direct agency 

plans, stressing that the APA "'empowers a court only to compel 

an agency . . .  to take action upon a matter, without directing how 
it shall act. "' - Id. at 475 (quoting Norton v. Southern Utah 

Wilderness Alliance, 124 S. Ct. 2373, 2379 ( 2 0 0 4 ) ) . '  

In February 2005, the district court reissued the accounting 

portion of the structural injunction without modification. 

court dismissed Pub. L. No. 108-108 as "a bizarre and futile 

attempt at legislating a settlement of this case," Mem. O p .  14, 

and concluded that this Court's decision vacating the structural 

injunction was "not relevant for the present purpose," id. at 2. 

This Court granted the government's request for a stay 

The 

pending appeal and expedited briefing. 

In an opinion issued on December 4, 2004, this Court also 
vacated a separate injunction ordering Interior to disconnect its 
computer systems from the Internet. See Cobell v. Norton, 3 9 1  
F.3d 251 (D.C. Cir. 2004). 

5 



STATEMENT OF FACTS 

I. Backsround: The IIM Accounts And The 1994 Act. 

A. The IIM Accounts. 

The United States holds approximately $400 million in trust 

for the benefit of individual Indians. Cason Decl. at 1; see 
also H.R. Rep. No. 103-778, at 9 (1994) ($390 million in 1994). 

As of December 31, 2000, these funds were maintained in 

approximately 260,000 separate accounts. Cason Decl. at 1.’ 

The IIM trust funds include three primary types of accounts: 

land-based accounts, judgment and per capita accounts, and 

special deposit accounts. Ibid. 

Judgment accounts contain funds derived from tribal 

distributions of litigation settlements. Per capita accounts 

contain distributions of tribal revenues to individual Indians. 

As of December 31, 2000, about 36% of the IIM trust fund money 

was held in the roughly 42,000 IIM judgment and per capita 

accounts. Cason Decl. at 2. 

Special deposit accounts are temporary accounts for the 

deposit of funds that cannot immediately be credited to the 

rightful account holders. As of December 31, 2000, about 16% of 

IIM funds was held in the roughly 21,500 special deposit 

accounts. Ibid. 

’ The United States also holds money in trust for tribes. 
H.R. Rep. No. 103-778, at 9. The tribal trust accounts are not 
at issue in this litigation, although they are the subject of 
other pending lawsuits. 
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separately holds in trust for individual Indians. -1bid. The 

monies deposited into land-based accounts reflect ri, =venue - 

producing activities on those lands, including oil and gas 

leases, farming and grazing, and timber harvesting. As of 

December 31, 2000, about 48% of the $400 million in IIM trust 

funds was held in roughly 200,000 land-based accounts. Ibid. 

The individual land-based accounts receive credits based on 

vast numbers of extremely small transactions reflecting the 

manner in which beneficial ownership of the corresponding land 

interests of the trust account holders has been divided over 

time. Pursuant to the "allotment policy" initiated by Congress 

in the late nineteenth century, land was parceled out to 

individual tribal members. Babbitt v. Youpee, 519 U.S.  234, 237 

(1997). Allotted lands were held in trust by the United States 

or owned by the allottee subject to restraints on alienation. 

Ibid. 

Through the years, land interests were divided and 

subdivided as allottees passed their interests on to multiple 

heirs. Id. at 238. As a result, beneficial ownership of the 

lands is now divided among some four million interests, 

Accountins Plan at 11-1, and Interior records ownership interests 

to the 42nd decimal point. H.R. Rep. No. 102-499, at 28 & n.94 

(1992). 

7 



Because of these extraordinarily "fractionated" interests, 

Youpee, 519 U.S. at 237, the land-based accounts are without 

ready counterpart in trust management. Tr., June 2, 2003 p.m., 

at 68-70. Indeed, Interior spends "a great deal of taxpayer 

money and other resources administering and maintaining tens of 

thousands of minuscule ownership interests and maintaining 

thousands of IIM trust fund accounts with little or no activity, 

and with balances less than $50." H.R. Rep. No. 102-499, at 28. 

B. The 1 9 9 4  A c t .  

In 1992, the House Committee on Government Operations 

released its "Misplaced Trust" report, which detailed problems 

with the management of the IIM and tribal trust fun'ds. H.R. Rep. 

No. 102-499, at 1 0 .  The committee expressed particular concern 

over Interior's failure "to provide a full and accurate 

accounting of the individual and tribal account funds." - Id. at 

2. 

The committee noted efforts by Interior's contractor, Arthur 

Andersen & Co., to conduct a reconciliation and audit. It 

observed that because of the difficulty of the task, an audit of 

even the 17,000 IIM accounts selected for the first phase might 

cost as much as $12.6 million. Id. at 25. The committee 

explained that, at that rate, "it might cost as much as $281 

million to $390 million to audit the IIM accounts at all 93 

[Bureau of Indian Affairs] offices." - Id. at 26. The committee 

stressed that, '[o]bviously, it makes little sense to spend so 

8 



much when there was only $440 million deposited in the IIM trust 

fl-lnd f o r  acco1_1nt hold.ers as of September 3 0 ,  1991;" Ihid; 

The "Misplaced Trust" report gave rise to the ,American 

Indian Trust Fund Management Reform Act: Pub. L.  No. 103-412; 108 

Stat. 4239, enacted in 1994. Section 102(a) of that statute 

provides that "[tlhe Secretary shall account for the daily and 

annual balance of all funds held in trust by the United States 

for the benefit of an Indian tribe or an individual Indian which 

are deposited or invested pursuant to the Act of Juine 24, 1938 

(25 U.S.C. 162a)." 

11. The District Court's Initial Rulinqs 
And This Court's 2001 Decision. 

A. The Initial District Court Rulinqs. 

Plaintiffs brought this class action in 1996, naming as 

defendants the Secretary of the interior, tne Assistant Secretary 

for Indian Affairs, and the Secretary of the Treasury. They 

sought, among other relief, a decree "ordering an accounting and 

directing the defendants to make whole the IIM accoiints of the 

C l d S S  IllellweLS. L U l l l p l d l l l L  at 27. -1 _ - _  -_-L--- I, n - - - l - I _ - L  

The government moved to dismiss the complaint, urging that 

it sought moiley dariiages in excess of $:O,OOO and this could be 

filed only in the Court of Federal Claims. Cobell v. Babbitt, 30 

F. sup-+- 2d 24, 38-39 /n n P i a o a \  T'ha A i  c t r i  I*t r - n i i r t  rninrrtnd 
,U.U.L* r r r v ,  . L A A L  U L . 2 C - L I b C  \ - r V U I C  Ib,bbbbU 

this argument based on the representations of class counsel that 
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plaintiffs' counsel represented that 'all of the moiney that 

should be held collectively in their IIM accounts is already 

there; the plaintiffs simply contend that the individual account 

balances are misstated." - Id. at 39. 

In December 1999, the district court issued a declaratory 

judgment holding that the 1994 Act required the government to 

provide plaintiffs an accurate accounting of all I I l Y  funds held 

for their benefit, without regard to when the funds were 

deposited. Cobell v. Babbitt, 91 F. Supp. 2d 1, 58 (D.D.C. 

1999). The court concluded that the government was not in 

compliance with this accounting obligation, or with various 

subsidiary responsibilities. Having declared the applicable 

legal duty, the court remanded the matter to allow defendants the 

opportunity to come into compliance. The court retained 

jurisdiction for five years, and directed defendants to submit 

quarterly reports setting forth the steps taken to rectify the 

breaches found. a. at 58-59. 
B. This Court's 2001 Decision. 

In February 2001, this Court largely affirmed the district 

court's order insofar as it required the government to provide an 

accounting of funds deposited pursuant to the Act of June 24, 

1938. Cobell v. Norton, 240 F.3d 1081 ( D . C .  Cir. 2001). The 

Court first determined that the district court had jurisdiction 

under the APA "to compel agency action 'unlawfully withheld or 

unreasonably delayed.'" - Id. at 1095 (quoting 5 U.S.C. 706(1)). 
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It then rejected the government's contention t.hat the 1994 

Act committed to Interior's unfettered discretion decisions 

regarding the extent to which to review transactions that pre- 

dated the 1994 Act. Id. at 1102. The Court declared that 

\\Section 1 0 2  of the 1994 Act makes clear that the Interior 

Secretary owes IIM trust beneficiaries an accounting for '& 

funds held in trust by the United States for the benefit of an 

Indian tribe or an individual Indian which are deposited or 

invested pursuant to the Act of June 24, 1938.'" -- Ibid. The 

Court concluded that the government could not give a 'fair and 

accurate accounting of all accounts without first reconciling the 

accounts, taking into account past deposits, withdrawals, and 

accruals." Ibid. (emphasis omitted) . 
The Court stressed that the district court had properly 

"left open the choice of how the accounting would be conducted, 

and whether certain accounting methods, such as statistical 

sampling or something else, would be appropriate" - decisions 

that are "properly left in the hands of administrative agencies." 

- Id. at 1104. The Court also required the district court to amend 

its decision to make clear the distinction between the failure to 

provide an accounting and the failure to take discrete individual 

steps that would facilitate an accounting, reiterating that, in 

fulfilling their accounting obligations, the defendants "should 

be afforded sufficient discretion in determining the precise 

route they take[.]" Id. at 1106. 
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111. The Structural Injunction. 

A.  The 2002 ContemDt Rulinq and the Phase 1.5 Trial. 

In September 2002, the district court held the Secretary of 

the Interior and an Assistant Secretary in contempt on the basis 

of Interior's purported failure to initiate an historical 

accounting and claimed inaccuracies in Interior's quarterly 

reports. Cobell v. Norton, 226 F. Supp. 2d 1 ( D . D . C .  2002). The 

district court declared that "Secretary Norton and Assistant 

Secretary McCaleb can now rightfully take their place . . .  in the 

pantheon of unfit trustee-delegates." Id. at 161. Based on its 

contempt findings, the district court announced that it, rather 

than the agency, would direct the conduct of the accounting and 

other trust activities. The district court thus ordered the 
L 

government to submit a plan for an accounting as well as a plan, 

for achieving compliance with the government's fiduciary 

obligations to Indians, to be evaluated by the court with a view 

to issuance of structural relief. Id. at 148-49. 
In January 2003, Interior filed its accounting plan pursuant 

to the district court's directive. The Historical Accountinq 

Plan for Individual Indian Money Accounts set out a plan to 

complete an accounting within five years, subject to 

congressional appropriations. At the time, the estimated cost of 

implementing the plan was $335 million. Interior also submitted 

its ComDrehensive Trust Manaqement Plan, addressing trust 

management generally. Plaintiffs, for their part, submitted a 

plan arguing that deficiencies in records made an accounting 
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impossible, and urging the district court to adopt a model that 

would in plaintiffs' view reflect the revenue generated by their 

trust assets over more than a century. Plaintiffs' Plan For 

Determininq Accurate Balances In The Individual Indian Trust, at 

3, 39-55. In the Phase 1.5 trial that commenced in May 2003, 

both sides presented testimony in support of their positions. 

In July 2003, this Court vacated the contempt ruling. 

Cobell v. Norton, 334 F.3d 1128 (D.C. Cir. 2003). The Court 

concluded that the order, although denominated as an order of 

civil contempt, was, in effect, a ruling of crimina:l contempt 

with regard to the current Secretary. Since the district court 

had misconceived its civil contempt authority, its findings 

regarding the conduct of the Secretary's predecessors could not 

support its ruling. Id. at 1145-47. This Court then reviewed 

the findings regarding the conduct of Secretary Norton, 

concluding that they in no sense demonstrated a fai:lure to 

undertake accounting activities. To the contrary, the record 

demonstrated that "in her first six months in office Secretary 

Norton took significant steps toward completing an accounting." 

- Id. at 1148. Indeed, the Court Monitor had recognized that 

Interior had "'made more progress . . .  in six months [July through 
December 20011 than the past administration did in six years.'" 

Ibid. This Court described the district court's reasoning with 

respect to the remaining contempt charges as "mystifying," id. at 

1149, and "inconceivable," id. at 1150. 
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B. The 2003 Structural Injunction. 

The contempt trial had formed the predicate for the district 

contempt ruling did not cause the district court to reconsider 

its approach. Instead, the district court announced that it 

although this Court had held the district court's conclusions 

with regard to the current Secretary to be without hasis, the 

carry out their official duties. Id. at 225. 

The detailed structural injunction that issued in September 

The second addressed the implementation of a broad program of 

trust reform. See id. at 70, 2 3 9 .  

plan, its requirements bore no meaningful resemblance to 

Interior's plan. Under that plan, the agency would have provided 

since 1938. See Accountinq Plan at 111-5. 



The district court's injunction drastically expanded the 

parameters of the accounting and dictated its methodology. Its 

provisions - now reinstated - required that Interior: 

0 Produce account statements for all accounts that have 
ever been in existence, regardless of whether the 
accounts were long closed, and regardless of whether 
the accountholders were long deceased and their estates 
made the subject of a final probate order.. Injunction, 
55 III(E), (F); see 283 F. Supp. 2d at 169-75. 

0 Produce account statements that describe every account 
transaction since 1887. Injunction, § III[ ( E )  ; see 283 
F. Supp. 2d at 172-73. 

0 Account for all transactions in land held in trust f o r  
individual Indians dating back to 1887. Injunction, § §  
I I I \ C ~ )  , (Mj ; see 283 F. Supp. 2d at i 7 5 - 7 7 .  _ _ _  I - .  

Account for monies that were never held in trust at 
all, but were paid directly to Indians by third 
parties. I n j u n c t i o n ,  S? i i i t n l ;  see 2 8 3  F.. Siipp. 2 6  at 7-77 / r r \  

177-80. 

individually each transaction encompassed by the injunction. 

opinion); 283 F. Supp. 2d at 288 (2003 injunction). Although the 

--_ i n j i i n r t i n n  - - - - - - - - -  purported to permit use of sampling for auditing 

purposes, that statement is without practical significance since 

the injunction makes the auditing or verification process part of 

the accounting itself, rendering the auditing (and sampling) 

envisioned by Interior entirely superfluous. As th:is Court 
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observed in reviewing the same provisions, the injuinction rejects 

any use of statistical sampling. See 392 F.3d at 4165 (citing 283 

F. Supp. 2d at 288-90). In addition, the injunctioin asserts 

jurisdiction over the manner in which Interior identifies and 

retrieves missing trust records, including the issuance of 

subpoenas to third parties, see Injunction, § III(B); the manner 

in which Interior collects and indexes trust records, see id., 

§ III(C); the mechanics of various system tests and quality 

control measures discussed in the Interior plan, id., 

§ §  I11 (N) , (0) ; and the "industry production databases,, and 

related computer software that Interior may decide to use in 

connection with the accounting and audit, see id., iS III(P). 

C. This Court's December 10, 2004 Decision. 

Congress responded to the injunction with legislation 

enacted as part of the FY 2004 Interior appropriation, Pub. L. 

No. 108-108. The statute amended substantive law until December 

31, 2004, to provide that neither the 1994 Act nor any provision 

of common law required the performance of an historical 

accounting.3 This Court stayed all aspects of the injunction 

pending appeal. 

Congress also declined to fund long-term historical 
accounting activities in its FY 2004 appropriation. See Pub. L. 
No. 108-108, 117 Stat. 1263 (providing $45 million appropriation 
for "records collection and indexing, imaging and coding, 
accounting for per capita and judgment accounts, accounting for 
tribal accounts, reviewing and distributing funds from special 
deposit accounts, and program management of the Office of 
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On December 10, 2004, this Court vacated the structural 

injunction - with the exception of a single filing requirement in 

the 'Fixing the System'' part of the injunction. Cclbe11 v. 

Norton, 392 F.3d 461 (D.C. Cir. 2004) . 4  

This Court concluded that the passage of Pub. L. No. 108-108 

had deprived the historical accounting portion of the injunction 

of any legal basis until the expiration of that legislation, 

stating that "[wle do not address the issues that would be 

relevant if the district court then reissued those provisions." 

392 F.3d at 468. The Court observed, however, that "[tlhe 

provision's legislative history makes clear that Congress passed 

it in response to [the district court's structural injunction] to 

clarify Congress's determination that Interior should not be 

obliged to perform the kind of historical accounting the district 

court required." - Id. at 466. The Court cited the conference 

committee's statement that \ ' \  [ilnitial estimates indicate that 

the accounting ordered by the court would cost between $6 billion 

and $12 billion,'" and the committee's rejection of "\the notion 

that in passing the American Indian Trust Fund Management Reform 

Act of 1994 Congress had any intention of ordering an accounting 

on the scale of that which has now been ordered by the Court.'" 

Ibid. (quoting H.R. Conf. Rep. 108-330, at 117, 118 (2003)). 

In vacating virtually all provisions of the "Fixing the 

System" part of the injunction, this Court held that the district 

The government made the required filing on March 15, 
nbt + t 7 ~ ~ 7  2 0 0 5 .  Y I L L .  nL.uuL.. 
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court had improperly "abstracted the common law duties from any 

statutory basis." 392 F.3d at 4 7 1 .  This Court explained that 

common law trust duties could not be incorporated into federal 

law without regard to statutory requirements. Instead, 'once a 

statutory obligation is identified, the court may look to common 

law trust principles to particularize that obligation." - Id. at 

472. 

This Court also made clear that the fiduciary nature of the 

duties at issue did not vitiate the normal structure of judicial 

review of agency action. Citing the Supreme Court's recent 

decision in Norton v. Southern Utah Wilderness Alliance, this 

Court noted that the purpose of \\[t]he APA's requirement of 

'discrete agency action,' . . .  was 'to protect agencies from undue 
judicial interference with their lawful discretion, and to avoid 

judicial entanglement in abstract policy disagreements which 

courts lack both expertise and information to resolve."' 392 

F.3d at 472 (quoting Southern Utah, 124 S. Ct. at 2381). 

Applying these principles, this Court stressed. that it is 

not the role of a court to assume control over the conduct of an 

agency's duties if it determines that its plans fail to comply 

with those legal duties. This Court noted that the district 

court (in the accounting portion of its opinion) had "used 

language suggesting an intent to take complete charge of the 

details of whatever plan Interior might submit: 'If the court 

[concludes that the plan will not satisfy defendants' legal 

obligation], it may decide to modify the institutional 

18 



defendant's plan, adopt a plan submitted by another entity, or 

formulate a plan of its own that will satisfy the d.efendant's 

liability. I N  392 F.3d at 475 (quoting 283 F. Supp. 2d at 142). 

This Court declared that \\[t]his is in sharp contrast with 

Southern Utah's point that \ §  7 0 6 ( 1 )  empowers a cou.rt only to 

compel an agency . . .  to take action upon a matter, without 

directing how it shall act.'" Ibid. (quoting 124 S. Ct. at 

2379). 

This Court rejected the view that more expansive judicial 

oversight was permissible because of proposed analogies to the 

duties of private trustees. The Court observed that 'while the 

expenditures that plaintiffs seek are to be made out of 

appropriated funds, trust expenses for private trusts are 

normally met out of the trust funds themselves," so that 

"plaintiffs here are free of private beneficiaries' incentive not 

to urge judicial compulsion of wasteful expenditures." 392 F.3d 

at 473. The Court further noted that even private trustees are 

generally free of judicial control over their methods of 

implementing their duties, and courts intervene only to prevent 

an abuse of discretion. Ibid. 

IV. The District Court's February 2005 Reissuance 
Of The Accountinq Injunction. 

The Consolidated Appropriations Act, 2005, Pub. L. No. 108- 

447, was signed into law on December 8, 2004, and did not renew 

the language of Pub. L. No. 108-108 that was set to expire on 
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December 31,  2004, although it expressly limited the funds 

available for accounting a~tivities.~ 

On remand, plaintiffs - who had not sought a structural 

injunction in the first place - did not ask the district court to 

reissue the historical accounting portion of the injunction. 

Instead, plaintiffs renewed their contention that an accounting 

is impossible and that the district court should devise some 

other form of relief. Dkt. # 2 7 9 8 .  

Nevertheless, on February 23, 2005, the district court 

decided to "reissue without modification" the historical 

accounting provisions of the structural injunction vacated by 

this Court. Mem. Op. 3. The court incorporated by reference the 

lengthy opinion that it had issued in connection with the 2003 

structural injunction, see id. at 3 & n.1, and announced that it 

would retain jurisdiction over the matter until March 27, 2011, 

-- see id. at 14. 

The district court saw no need to revisit the requirements 

of its order in light of this Court's decision vacating the 

structural injunction. In the district court's view, the only 

germane aspect of this Court's decision was the hollding that 

"Public Law 108-108 deprived the 'historical accounting' 

provisions of the Structural Injunction of its basi,s in law.,, 

5 Congress appropriated $58,000,000 for historical 
accounting (for individuals and Tribes) for FY 2005, expressly 
providing that "total funding for historical accounting 
activities shall not exceed amounts specifically designated in 
the Act fo r  SllCh pcrpose." PUb. L. Ne. 1 0 8 - 4 4 7 ,  s l12. 
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- Id. at 2. The district court announced that the remainder of 

this Court's discussion was "not relevant for the present 

purpose. " Ibid. 

The district court explained that it felt free to reissue 

the injunction because this Court "did not disturb the findings 

of fact and conclusions of law upon which the 'historical 

accounting' provisions of this Court's Structural Injunction are 

predicated." - Id. at 3. Although the district court noted this 

Court's determination that aspects of the structural injunction 

were beyond the court's equitable power, it found that these 

rulings provided no guidance because of the "fact-sensitive 

nature of the Court of Appeals' decisions regarding the outer 

bounds of this Court's equitable authority." - Id. at 4. Because 

the provisions of the historical accounting portion of the 

structural injunction "were never addressed specifically on the 

merits," there was, in the district court's view, \'no ruling from 

the Court of Appeals obstructing this Court's authority, sitting 

as a Court of Equity, to issue injunctive relief of the kind set 

forth in the 'historical accounting' portion of the September 

2003 Structural Injunction." Ibid. 

In addition to reissuing the historical accounting 

provisions of the structural injunction - including, inter alia, 

the provisions requiring an accounting for closed alzcounts and 

lands, and the ban on statistical sampling - the di,strict court 

also reissued the injunction's "General Provisions" stating that 

the court's order must be construed in accordance with the 

21 



reasonable interpretation most consistent with "the 'most 

exacting fiduciary standards' demanded of a trustee," absent 

clarification by the court. Injunction, § §  I1 ( B )  , (C) . The 

court also reissued the directive that Interior "administer the 

Trust in compliance with applicable Tribal law and ordinances," 

- id., § II(D), although this Court had declared that provision 

"impermissible." 392 F. 3d at 475. 

The injunction reimposed the deadlines in the original 

structural injunction for compliance with its requirements. The 

order issuing the injunction also denied a stay pending appeal. 

See Mem. Op. 14-15. The district court declared that "due to a 

delay directed by Congress in a bizarre and futile attempt at 

legislating a settlement of this case, the merits of this Court's 

September 25, 2003 Structural Injunction have still not been 

decided." Id. at 14. 

This Court granted the government's emergency motion for a 

stay pending appeal and for expedited briefing. 

SUMMARY OF ARGUMENT 

The district court has reissued, without modification, the 

accounting portion of its structural injunction. AIlthough the 

court found nothing relevant in this Court's December 2004 

ruling, the structural injunction flouts two essential principles 

underscored in that decision. 

First, contrary to this Court's clear guidance, the 

injunction orders the government to spend billions of dollars on 

an endeavor that Congress never authorized, much less required. 
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As this Court explained, while statutory duties are properly 

interpreted in light of common law trust principles, enforceable 

duties may not be "abstracted . . .  from any statutory basis." 

Cobell v. Norton, 392 F.3d  461, 471 (D.C. C i r .  2004). Thus, 

contrary to the district court's understanding, it was not free 

to impose - and reimpose - sweeping obligations without regard to 

the nature and scope of the accounting authorized by Congress. 

As this Court explained, Congress enacted Pub. L. No. 108- 

108 'to clarify [its] determination that Interior should be 

obliged to perform the kind of historical accounting the district 

court required." 392 F.3d at 466 (emphasis added). That 

declaration left no room for the district court to reinstate the 

identical accounting requirements. 

Indeed, Pub. L. No. 108-108 should not have been necessary 

to clarify Congress's intent. The legislative history of Pub. L. 

No. 108-108 echoed the language of the "Misplaced Trust" report 

that gave rise to the 1994 legislation in the first place. As 

that report observed, it would make "little sense to spend" even 

as much as the $281 million to $390 million that had then been 

estimated as the cost of auditing the IIM accounts, "when there 

was only $440 million deposited in the IIM trust fund for account 

holders" at the time of the report. H.R. Rep. No. 102-499, at 26 

(1992). Nor can it be plausibly argued that Congress 

inadvertently mandated a multi-billion dollar accounting when it 

legislated the requirement that the government account for "the 

daily and annual balance of all funds held in trust" for the 
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benefit of individual Indians. Pub. L. No. 103-412, § 102(a) 

(1994). Indeed, the district court did not assert that the 

requirements of the injunction were mandated by Congress and 

identified no respect in which the billions of dollars of 

obligations imposed by the injunction would be necessary to 

provide the accounting contemplated by this Court's 2001 

decision. 

The second fundamental principle stressed by this Court's 

December 2004 decision is that the power to compel an agency to 

take action unreasonably delayed does not encompass a concomitant 

power to formulate the plan of action and direct its 

implementation. A contrary rule would impermissibly enmesh the 

courts in ongoing supervision of agency activity in a manner at 

odds with the APA and its recognition of the respective roles of 

the executive and judicial branches. 

This Court thus explicitly rejected the stated premise of 

the accounting injunction, that the court was free to adopt a 

plan of its own devising and direct the means of its 

implementation. See 392 F.3d at 475 (quoting 283 F. Supp. 2d at 

142). As this Court stressed, the APA "empowers a court only to 

compel an agency . . .  to take action upon a matter, without 
directing how it shall act. "' Ibid. (quoting Norton v. Southern 

Utah Wilderness Alliance, 124 S. Ct. 2373, 2379 (2004)). 

The specific provisions of the injunction reflect its 

mistaken premises. They wrongly dictate the means and 

methodologies to be used in an accounting, ranging from the ban 
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on the use of statistical sampling to elaborate directions for 

records collection and processing. Taken together, they preclude 

the exercise of discretion at every level while multiplying 

attendant costs many times over. 

At the same time, the injunction imposes a panoply of 

requirements never contemplated by Congress. Whereas Congress 

required an accounting of daily and annual balances of funds held 

in trust, the injunction requires, among other things, a 

statement of all transactions involving lands separately held in 

trust (at any time since 1887); an accounting of all transactions 

involving funds in accounts that had been closed before 1994 and 

for which there accordingly was no existing trust responsibility 

when the 1994 Act was enacted; and an accounting for trust 

revenues paid directly to beneficiaries by third parties that 

were never deposited in any IIM account at all. As Congress 

observed, the expenditure of billions of dollars necessitated by 

these and other requirements "would not provide a single dollar 

to the plaintiffs, and would without question displace funds 

available for education, health care and other services." H.R. 

Conf. Rep. 108-330, at 117 (2003). 

In sum, it was error to enter the structural i:njunction in 

the first instance. It was egregious error to rein,state it. 
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ARGUMENT 

I. This Court Has Made Clear That The District Court May 
Not Order A Multi-Billion Dollar Endeavor Never 
Authorized By Congress And That It Cannot Dict.ate The 
Content And Performance Of An Accounting In The Name Of 
Compelling Agency Action. 

A. The Court Improperly Reissued An 1njuncti.on 
That Lacks Anchor In A Federal Statute And 
That Flatly Ignores Congressional Intent. 

1. The 1994 Act requires that Interior account for "the 

daily and annual balance of all funds held in trust" for the 

benefit of individual Indians. Pub. L. No. 103-412, § 102(a). 

In its 2001 decision, this Court interpreted that requirement in 

light of common law principles to mandate a retrospective review 

of funds deposited pursuant to the Act of June 1938. 

As this Court made clear in its 2004 decision, it did not 

thereby suggest that enforceable duties may be "abstracted . . .  
from any statutory basis." 392 F.3d at 471. To the contrary, 

the 'government's duties must be 'rooted in and outlined by the 

relevant statutes and treaties,' although those obligations may 

then be 'defined in traditional equitable terms.'" - Id. at 472 

(quoting 240 F.3d at 1099). 

2. The total amount of funds in the IIM accounts is 

approximately $400 million, of which approximately half that 

amount is in land-based accounts, which present the greatest 

expense in recreating and auditing past statements. Cason Decl. 

at 2 .  A requirement that the government account for "the daily 

and annual balance of all funds held in trust" for the benefit of 

individual Indians would not lightly be construed to require 
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expenditures on a different order of magnitude from the total 

amount of the funds themselves. Were there any doubt on that 

score, it would have been dispelled by the 1992 "Misplaced Trust" 

report that gave rise to the 1994 Act. That report cautioned 

that it would make "little sense to spend" even as much as the 

$281 million to $390 million that had been estimateld as the cost 

of auditing the IIM accounts, "when there was only $440 million 

deposited in the IIM trust fund for account holders" at the time 

of the report. H.R. Rep. No. 102-499, at 26 (1992). 

In initially issuing the structural injunction, the district 

court dismissed the "Misplaced Trust" report as irrelevant, 

reasoning that it was not a part of the 1994 Act's legislative 

history because it pre-dated the Act by two years. 283 F. Supp. 

2d at 170 n.53. The court thus ignored the clearest expression 

of congressional intent even though, as it had previously 

recognized, Congress passed the 1994 Act '[blased largely on the 

findings made in Misplaced Trust." 91 F. Supp. 2d at 13. 

When Congress enacted Pub L. No. 108-108 in response to the 

structural injunction, it made clear that the district court had 

dramatically erred in imposing requirements without statutory 

anchor. A s  this Court explained, Pub. L. No. 108-108 was enacted 

in direct response to the original structural injunction, \\to 

clarify Congress's determination that Interior shou:ld not be 

obliged to perform the kind of historical accounting the district 

court required." 392 F.3d at 466 (emphasis added). The 

conference committee "reject [ed] the notion that in passing the 
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- - - 

which has now been ordered by the Court,'" stressing that 

'" [sluch an expansive and expensive undertaking would certainly 

have been judged to be a poor use of Federal and trust 

resources. ' " Ibid. (quoting H.R. Conf. Rep. 108-330, at 118). 

The committee report explained that the injunction "would require 

that vast amounts of funds be diverted away from other high- 

priority programs, including Indian programs," a result that 

"would be devastating to Indian country and to the other programs 

in the Interior bill." H.R. Conf. Rep. 108-330, at 117 (2003). 

The committee report stressed that the expenditure of billions of 

dollars on an accounting "would not provide a single dollar to 

the plaintiffs, and would without question displace funds 

available for education, health care and other services.,' Ibid. 

As this Court observed, individual legislators similarly 

indicated that "the disparity between the costs of the judicially 

ordered accounting, and the value of the funds to be accounted 

for, rendered the ordered accounting, as one senator put it, 

'nuts."' 392 F.3d at 466 (quoting 149 Cong. Rec. at S13,786 

(2003) (statement of Sen. Dorgan)). As Senator Burns declared: 

'"If there is one thing with which everybody involvled in this 

issue seems to agree, it is that we should not spend that kind of 

money on an incredibly cumbersome accounting that will do almost 

nothing to benefit the Indian people.'" Ibid. (quoting 149 Cong. 

Rec. S13,785 (2003) ) . 
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3 .  As discussed at Point I1 below, the specific provisions 

of the injunction are without anchor in any statute and, indeed, 

the district court did not identify any respect in which the 

burdens it imposed were required by statute or this Court's 2001 

opinion. This Court made clear that the district court could not 

properly 'abstract[]" general common law duties "from any 

statutory basis," 392 F.3d at 471, and, indeed, common law 

principles themselves would dictate that congressional intent be 

determinative in establishing trust obligations. 

As this Court noted, whereas "trust expenses for private 

trusts are normally met out of the trust funds themselves," in 

this case, "the expenditures that plaintiffs seek are to be made 

out of appropriated funds.(, - Id. at 473. As Professor Langbein 

explained in the Phase 1.5 trial, 'Congress is the functional 

equivalent of settlor of a private trust whose trust instrument 

establishes the terms of that trust," Report of Professor John 

Langbein at 6, and its further enactments, including 

appropriations measures, amend and define trust obligations. 

Thus, 'if Congress passes a budget appropriation that gives you 

inadequate funds to carry out something that Congress has earlier 

said you should carry out, that is the same thing as if Congress 

says we hereby amend the trust to order you not to carry out the 

earlier duty." Tr., June 2, 2003 p.m., at 59-60. 

Respect for congressional intent is particularly 

because many of the features of the IIM accounts have 

analogy in the world of private trusts. As Professor 

important 

no ready 

Langbein 
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explained, whereas a typical bank trust lasts, on average, 1 5  

years, the IIM trusts are indefinite in duration. Tr., June 2, 

2003 p.m., at 6 8 - 6 9 .  They include a "staggering" number of 

individual accounts, many with "extremely tiny balances," 

resulting in "a management problem which would test any 

sophisticated manager of financial assets and of account 

systems." - Id. at 6 9 . 6  

In short, the district court was not free to ignore the 

views of Congress and this Court. Congress, as this Court 

declared in no uncertain terms, clarified its "determination that 

Interior should not be obliged to perform the kind of historical 

accounting the district court required." 392 F.3d at 4 6 6 .  The 

district court's determination to reinstate a multi-billion 

dollar injunction in the face of this Court's ruling and 

Congress's action was extraordinary.7 

Professor Langbein noted that under general principles of 
maximizing income and diversifying assets, an "ordinary trustee" 
who was not 'working under special restrictions to hold this in 
perpetuity for these particular beneficiaries" would \\have an 
auction and sell off most of this real estate and put it into 
conventional instruments." - Id. at 6 5 .  

The district court's castigation of Congress echoed its 
response to earlier legislation that sought to cap the annual 
compensation of the special masters in this litigation at twice 
the annual rate of the highest paid Senior Executive Service 
employee in the Washington-Baltimore locality pay area. Cobell 
v. Norton, 263 F. Supp. 2d 58, 63-64 (D.D.C. 2003). There, the 
district court deemed the appropriations provisions enacted by 
Congress to be "yet another attempt by defendants to evade the 
rule of law by any means available to them, no matter how 
duplicitous or underhanded." - Id. at 66. 
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B. The Injunction Improperly Arrogates To The 
District Court The Formulation Of Plans And 
The Supervision Of Their Implementation. 

In reissuing the injunction, the district court disregarded 

this Court's express directions regarding the limitations of the 

judicial role, which made clear that the district court could 

not, in the name of compelling agency action, formulate the 

parameters of accounting activities and direct their 

implementation. 

1. This Court explained that the district court is 

empowered "only to compel an agency . . .  to take action upon a 
matter, without directing how it shall act.'" 392 F.3d at 475 

(quoting Southern Utah, 124 S. Ct. at 2379). As this Court 

observed, the purpose of "[tlhe APA's requirement of 'discrete 

agency action,' . . .  was 'to protect agencies from undue judicial 

interference with their lawful discretion, and to avoid judicial 

entanglement in abstract policy disagreements which courts lack 

both expertise and information to resolve." 392 F.3d at 472 

(quoting Southern Utah, 124 S. Ct. at 2381). This #Court 

declared: 

If courts were empowered to enter general orders 
compelling compliance with broad statutory rnanidates, 
they would necessarily be empowered, as well, to 
determine whether compliance was achieved - which would 
mean that it would ultimately become the task (of the 
supervising court, rather than the agency, to >work out 
compliance with the broad statutory mandate, injecting 
the judge into day-to-day agency management . . . .  The 
prospect of pervasive oversight by federal courts over 
the manner and pace of agency compliance with such 
[broad] congressional directives is not contemplated by 
the APA. 

Ibid. (quoting Southern Utah, 124 S. Ct. at 2381). 
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held to high fiduciary standards, are generally free of direct 

judicial control over their methods of implementing these duties, 

and trustee choices of methods are reviewable only 'to prevent an 

abuse by the trustee of his discretion.''' 392 F.3d at 473 

(citing Restatement (Second) of Trusts § §  186-87 (1959)). Thus, 

'a court of equity will not interfere to control [trustees] in 

the exercise of a discretion vested in them by the instrument 

under which they act." 392 F.3d at 473 (quoting firestone Tire 

and Rubber Co. v. Bruch, 489 U.S. 101, 111 (1989)). A s  the Court 

noted, \'[i]f the trustee has been given discretion with respect 

to the act in question, . . .  the court will not interfere by 

ordering him to take a certain line of conduct unless there is 

proof of an abuse of the discretion." 392 F.3d at 473 (quoting 

Bogert & Bogert, Law of Trusts and Trustees § 861, p .  22). 

Thus, as Professor Langbein explained, under common law 

principles, a court would be reluctant to interfere with the 

manner in which a trustee seeks to implement its duties, 

particularly when the trustee must determine how be,st to use 

limited funds to achieve an objective. See Tr., June 3, 2003 

p.m., at 74-76, 78-79; Tr., June 3, 2003 a.m., at 33-34, 39, 67- 

68. See also United States v. Mason, 412 U.S. 391, 398-99 (1973) 

(noting the latitude given to the United States in administering 

Indian trust property). 
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3. This Court thus repudiated the premise underlying both 

the accounting portion and the "Fixing the System" portion of the 

original structural injunction. The Court specifically rejected 

the district court's view, set out in the historical accounting 

portion of the 2003 ruling, that "[ilf the court [concludes that 

the plan will not satisfy defendants' legal obligation], it may 

decide to modify the institutional defendant's plan, adopt a plan 

submitted by another entity, or formulate a plan of its own that 

will satisfy the defendant's liability.''' 392 F.3d at 475 

(quoting 283 F. Supp. 2d at 142). This Court explained that this 

approach was \'in sharp contrast with Southern Utah's point that 

' §  7 0 6 ( 1 )  empowers a court only to compel an agency . . .  to take 
action upon a matter, without directing how it shall act.'" 
Ibid. (quoting Southern Utah, 124 S. Ct. at 2379). 

The fundamental flaws with the structural inju:nction should 

have been clear even before they were specifically identified in 

this Court's 2004 opinion. In issuing the injunction in the 

first instance, the district court disregarded this Court's 2001 

decision, which distinguished between permissible orders 

remanding to the agency to permit it to discharge its 

responsibilities and impermissible injunctive order,s that purport 

to direct agency operations. This Court, in its 2001 opinion, 

believed that the case was being 'remand[ed] to the agency for 

the proper discharge of its obligations,', 240 F.3d at 1109, 

stressing that the district court had properly "left open the 

choice of how the accounting would be conducted, and whether 
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certain accounting methods, such as statistical sam.pling or 

something else, would be appropriate" - decisions that are 

"properly left in the hands of administrative agencies." - Id. at 

1104. 

This Court accepted the government's contention that 

"mandatory injunctive relief akin to that provided in a writ of 

mandamus" is inappropriate because the case involves no 'clear, 

specific, 'ministerial' duties." - Id. at 1109. This Court 

nevertheless affirmed the declaratory judgment because the 

district court had remanded to the agency, acknowledging that it 

could not become "enmeshed in the minutiae of agency 

administration." - Id. at 1108. 

4. The structural injunction thus radically departed from 

the framework contemplated by this Court's 2001 ruling. 

Moreover, the injunction perpetuated a system of judicial control 

that had prevailed virtually since the time of this Court's 2001 

decision. The remand envisaged by that decision, which would 

have permitted Interior to discharge its obligations, was never 

allowed to occur in any meaningful fashion. 

In the fall of 2001, following a report of the Special 

Master-Monitor, the district court declared that it would conduct 

contempt proceedings to determine, among other things, whether 

Secretary Norton had initiated an accounting. See Order to Show 

Cause. In October 2001, before the contempt trial had even 

begun, the district court declared that Secretary Norton's 

endorsement of an approach that would make use of statistical 
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sampling was "so clearly contemptuous, I don't understand what it 

is that we are going to try." Tr., Oct. 30, 2001, at 29.' From 

at least that time, the agency has at no point been. free of 

pervasive judicial involvement in its accounting activities. 

Indeed, since the 2002 contempt decision declaring the Secretary 

to be an "unfit" trustee, 226 F. Supp. 2d at 161, responsibility 

for the conduct of accounting activities has been formally 

withdrawn from the agency and placed in the purview of the 

district court. 

In short, within months of this Court's 2001 decision, a 

declaration that Interior should take action was transformed into 

a regime of judicial oversight that arrogated to the district 

court the responsibilities vested in the executive branch. The 

decision to assume such control disregarded the terms of this 

Court's 2001 decision. NOW, notwithstanding this Court's express 

rejection of the premise of the accounting injunction, the 

district court has dismissed this Court's 2004 decision vacating 

the structural injunction as 'not relevant for present purposes." 

Mem. Op. 2. The error is evident. 

' This pronouncement, which immediately cast doubt on an 
indispensable aspect of any historical accounting, 'was not merely 
a passing observation. Indeed, when Secretary Nort'on testified 
at the contempt trial, the court reiterated that "I had said from 
the bench that I thought your signature on that document 
[endorsing the use of sampling] was clearly contemptuous." Tr. 
at 4386. 
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C. As This Court's Decision Makes Clear, The 
Injunction Cannot Be Sustained By Reference 
To The Court's General Equitable Powers. 

This Court's decision makes clear that the exercise of a 

court's equitable powers must be harmonized with principles of 

judicial review of agency action mandated by the APA and rooted 

in respect for the separation of powers. 392 F.3d at 472-73. 

Similarly, exercise of that authority must be harmonized with 

Congress's exclusive authority to authorize appropriations: A 

court's equitable authority does not permit it to require the 

expenditures of billions of dollars of taxpayer monies in 

contravention of congressional intent. In short, a court's 

equitable powers do not permit it to assume the roles of the 

executive and legislative branches. Ibid. 

The assertion of equitable authority here is all the more 

remarkable because there is no reason to doubt the conference 

committee's conclusion that the injunction "would r'equire that 

vast amounts of funds be diverted away from other high-priority 

programs, including Indian programs," a result that "would be 

devastating to Indian country and to the other programs in the 

Interior bill." H.R. Conf. Rep. 108-330, at 117. :Nor is there 

any reason to question the committee's conclusion t:hat the 

expenditure of billions of dollars on an accounting "would not 

provide a single dollar to the plaintiffs, and would without 

question displace funds available for education, health care and 

other services." Ibid. 
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Plaintiffs, indeed, press a different - though equally 

unsound - view of the way in which the court should exercise its 

"equitable" authority. Since the Phase 1.5 trial in 2003, 

plaintiffs have maintained that deficiencies in trust records 

render it impossible for Interior to perform the accounting 

required by Congress, and have thus urged the district court to 

award substitute relief. Thus, the "accounting" plan submitted 

by plaintiffs in January 2003 asserted that "the accounting owed 

by the United States and ordered by [the district c~ourt] is 

impossible," and urged the district court to adopt a model that 

would, in plaintiffs' view, reflect the revenue generated by 

their trust assets over more than a century, placing on Interior 

the burden of showing that the amounts posited by the model had 

been validly disbursed, with interest. Plaintiffs' Plan For 

Determininq Accurate Balances In The Individual Indian Trust, at 

3, 39-55. More recently, plaintiffs urged the district court to 

order the government to pay $13 billion into a district court 

registry, to be disbursed to the plaintiff class except to the 

extent that the government can prove that revenues collected over 

the lifetime of the trusts were properly disbursed lover the 

lifetime of the trusts, with interest. Dkt. #2886, at 22-25 

(filed 3 / 1 5 / 0 5 ) .  

The district court's equitable authority in this action does 

not authorize it to order payment of $13 billion in lieu of an 

accounting. Just as clearly, it does not permit the court to 
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require expenditure of a similar amount to achieve a vision of an 

accounting not shared by Congress. 

D. The Court's Error In Reissuing A Structural 
Injunction Is Particularly Egregious Because 
No Factual Predicate Existed For Any 
Additional Orders Requiring Agency Action. 

As discussed, the structural injunction would have been 

improper even if it had been based on evidence of renewed agency 

delay in the wake of this Court's 2001 decision. Tto the 

contrary, however, no factual predicate existed for the district 

court to issue any additional order compelling agency action, 

Secretary Norton assumed office in January 2001, shortly 

of evidence of unreasonable delay from that time onward; indeed, 

n;n,-a 3flfl1 C a n , v n t = v ~ r  1 \ T n r t n . n  hzcl F; l n r 7  n i r r n - v n r r c  m ~ ~ ~ ~ t a v l ~ r  vn-nvtn 
U I I L b L  &""I, UbbLLC-Ul I  L Y V L L - V L I  I I U U  LllLU I I u I I I L I U u m  Y U U L L G L I Y  A G F W L L c l  

detailing substantial progress in the agency's accounting work. 

Spp ---, e.q., Q1-larterl.y Report No. 21, at 15-24 ( M a y  2 0 0 5 ) .  

As Secretary Norton recognized upon taking office, the 

complexities of the land-based accounts made the task of 

furnishing account statements formidable, and required an 

immediate focus of administrative efforts. Within s i x  m o n t h s  of 

assuming office, the Secretary had created the Office of 

Historical Trust Accounting (OHTA) , which she charged with 

developing a plan for historical accounting. Accouritinq Plan at 

1-1. In conjunction with OHTA's efforts, Interior engaged five 

public accounting firms, the largest commercial trust operator in 

the United States, two historian firms specializing in Indian 
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issues, and firms to assist in statistical issues, trust legal 

matters and other pertinent areas. Id. at 2. 
Nevertheless, despite this evidence of progress and ongoing 

commitment, the district court initiated contempt proceedings in 

the fall of 2001 with regard to several \'specifications," 

including the asserted failure to initiate historical accounting 

activities. At the conclusion of the trial, the court declared 

that "Secretary Norton and Assistant Secretary McCaleb can now 

rightfully take their place . . .  in the pantheon of unfit trustee- 

delegates." 226 F. Supp. 2d at 161. Based on its conclusion 

that the responsible officials were unfit to perform their 

duties, the district court formally terminated the remand to the 

agency, id. at 152, requiring submission of a plan for the 
accounting of IIM funds (as well as a plan to achieve compliance 

with fiduciary obligations generally) to be evaluatled by the 

court with the assistance of expert trial testimony, following 

which the court would issue a structural injunction. Id. at 148- 
49. 

A s  contemplated by the contempt decision, the Phase 1.5 

trial did not consider issues of progress or delay. The purpose 

of that trial was not to determine whether to enter an injunction 

but, instead, to determine the content of the injunction which 

the court had already determined to issue. 

In July 2003, before the structural injunction issued, this 

Court vacated the contempt decision. This Court noted that as of 

December 2001, Interior had "made more progress . . .  in six months 
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than the past administration did in six years." 334 F.3d at 1148 

(quotation marks and citation omitted). This Court held that the 

"uncontested facts" were "inconsistent with a finding that 

Secretary Norton failed to" initiate an historical accounting 

project. Ibid. 

Although the district court attributed no significance to 

this Court's contempt decision, that ruling removed the only 

predicate for new orders compelling agency action. If, as this 

Court concluded, the Secretary had initiated accounting 

activities and was making tangible progress, there would be no 

apparent basis to issue any new judicial commands, and, of 

course, there could be no basis for the court to assume control 

of accounting responsibilities altogether. 

Had the district court heeded the terms of this Court's 2001 

decision, it would have allowed the agency to proceled with the 

"discharge of its obligations." 240 F.3d at 1109. Instead, it 

issued an order that would have exceeded its authority under any 

circumstances. That is the order that the court ha,s now reissued 

in the face of this Court's most recent ruling. Reversal is 

required. The task of accounting should be remanded to the 

agency. 
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11. Viewed Individually Or Collectively, The Particular 
Requirements Of The Structural Injunction A r e  Without 
Legal Basis. 

A.  The Substantive Obligations Imposed By The 
Court Under The Rubric Of A n  Accounting Are 
Without Basis In Law. 

The district court identified no way in which the billions 

of dollars of new requirements imposed by the injunction were 

required by statute or mandated by this Court's 2001 decision. 

Instead, as discussed above, the district court wrongly believed 

that it was free to require expenditure of enormous sums without 

regard to the views of Congress, based on its understanding of 

the duties imposed on a trustee at common law. 

The specific provisions discussed below illustrate the 

extent to which the district court has acted without reference to 

governing principles clarified in this Court's December 2004 

opinion. In vacating the injunction, the Court should leave no 

doubt that the district court is not free to reinvigorate its 

specific elements at some future point. 

1. Closed accounts. 

The injunction requires Interior to produce account 

statements for all IIM accounts ever in existence, including 

accounts long closed. See Injunction, § §  III(E) I (F) ; 283 F. 

Supp. 2d at 169-73. That requirement has no basis in the 1994 

Act and misunderstands the trust relationship. The 1994 Act 

requires that Interior account for "the daily and annual balance 

of all funds held in trust." This Court believed that a 

retrospective inquiry was necessary to meet the obligation to 
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provide an accurate balance to accountholders with whom Interior 

has an existing trust relationship. See 240 F.3d at 1102. But 

closed accounts have no balance. Similarly, once an account is 

closed, the trust relationship is ended and trust duties cease. 

Nor may current beneficiaries demand an accounting on behalf of 

former account holders. See Pub. L. No. 103-412, § 102(b). 

Moreover, the clear premise of the "Misplaced Trust" report 

was that an accounting would be performed only for the roughly 

300,000 open accounts. Noting the expense entailed in an 

accounting, the report observed that "it may be necessary to 

review a range of sampling techniques and other alternatives 

before proceeding with a full accounting of all 300,000 accounts 

in the Indian trust fund." H.R. Rep. 102-499, at 26. See also 

- id. at 7, 16, 23. 

Had Congress intended to mandate an accounting for accounts 

closed before its legislation took effect, it surely would have 

said so. Expanding the accounting in this manner adds enormously 

to the accounting task, and, in general, review of accounts 

closed as of 1994 would be particularly expensive because 

transactions in those accounts tend disproportionately to 

implicate older, paper records, rather than more recent records 

that are available electronically. Cason Decl. at 6 .  

2. Transactions datins back to 1887. 

As the district court itself recognized, the 1994 Act 

requires an accounting for funds "deposited or invested pursuant 

to the Act of June 24, 1938 (25 U.S.C. 162a)," and does not 
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- -  

that the government has a generalized fiduciary duty - without 

identified connection to any statute - to account for all funds 

deposited or invested in IIM accounts since the Indian land 

trusts were first created in 1887. a. at 173; Injunction, 
5 III(E) . 

Whatever the scope of Interior's accounting responsibility, 

no reading of the 1994 Act could plausibly compel an accounting 

of transactions that predate 1938. The court's order renders the 

statutory language "deposited or invested pursuant to the Act of 

June 24, 1938" wholly superfluous. 

3. Accountins f o r  lands. 

Although by its terms the 1994 Act requires an accounting 

fo r  funds, the injunction requires an accounting for all 

"assets," i.e., lands, held in trust since 1887. see Injunction, 

§ III(G); 283 F. Supp. 2d at 175-77. The injunction thus ignores 

the language of the statute as well as this Court's observation 

that "funds have quite a different legal status froin the 

allotment land itself." 392 F.3d at 464. 

Contrary to the district court's understanding, there is no 

unitary or monolithic "Indian trust./' Each individual's IIM 

account is separate from that of other individual 1:ndians. 

Likewise, the land held in trust for an individual Indian (often 

a "fractionated" interest in a tract) and the funds held in trust 

for the same individual are distinct. Income from revenue- 
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producing trust lands is often deposited in an IIM account. But 

many IIM accounts contain no land-based revenue, and many trust 

lands are not revenue-producing at all, or produce revenue that 

is paid directly to the individual Indian. 

The injunction’s “lands” component would transform the 

accounting activities envisioned by Congress beyond recognition. 

As a practical matter, the district court’s ruling would require 

Interior to reconstruct the entire process of ‘fractionation” of 

land that, as the “Misplaced Trust“ report observed, has yielded 

over the past century land ownership interests recorded to the 

42nd decimal point. H.R. Rep. No. 102-499, at 28; see also id. 

at 28 n.94 (“One 320-acre tract at the Standing Rock reservation 

has 542 owners, including 531 individual Indians and 11 tribal or 

other owners. . . .  The land size equivalent of the smallest 
ownership interest in that tract is smaller than the dimensions 

of this page [0.35 square feet or 7.1 inches by 7.1 inches].”). 

This endeavor (assuming that it is even feasible) would dwarf the 

task of accounting for the funds in the IIM accounts.’ 

A tract identified in Hodel v. Irvinq, 481 1J.S. 704 
(1987), illustrates the complexities that may arise as trust land 
becomes increasingly fractionated: 

Tract 1305 is 40 acres and produces $1,080 in income 
annually. It is valued at $8,000. It has 439 owners, 
one-third of whom receive less than $0.05 in annual 
rent, and two-thirds of whom receive less than $1. The 
largest interest holder receives $82.85 annually. The 
common denominator used to compute fractional interests 
in the property is 3,394,923,840,000. The smallest 
heir receives $.01 every 177 years. If the tract were 
sold (assuming all 439 owners could agree) for its 
estimated $8,000 value, he would be entitled to 
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Moreover, even if there were a basis to require an 

accounting of current trust lands, of the 20 to 40 million acres 

of land that were allotted between 1887 and 1934, only about 10 

million acres are owned by individual Indians today. Cason Decl. 

at 8. Thus, wholly apart from any other issues, the district 

court would have Interior devote considerable resources to 

document the history of lands that are no longer held in trust. 

Ibid. 

4. Non-conclusiveness of probate determinations. 

The injunction requires that Interior, in reconstructing 

more than a century of various transactions, audit closed 

accounts that have gone through probate. 

The court apparently believed that the presumptive validity 

of probate proceedings extends only to the determination of 

descent, i.e., the identification of heirs and the share of the 

estate each heir should receive, and not to the separate question 

of whether the inventory of the estate was complete and accurate. 

The court explained that probate would not, for example, account 

for $500 that a deceased beneficiary should have received during 

his lifetime but did not. See 283 F. Supp. 2d at 1'74-75. In 

other words, the court's ruling requires that Interior not only 

verify the transactions that took place in the accoiints of 

deceased account holders, but also ascertain whether there were 

$ 0 . 0 0 0 4 1 8 .  The administrative costs of handling this 
tract are estimated by the Bureau of Indian Affairs at 
$17,560 annually. 

- Id. at 713. 
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transactions that should have taken place, so that Interior can 

then re-determine amounts that should have been entered into the 

accounts of their heirs. See ibid. 

Interior’s probate proceedings afford heirs the opportunity 

to contest Interior’s determination of the estate’s holdings. 43 

C.F.R. 4.271. The determination at the end of probate is final. 

Indeed, the very point of such proceedings is to dispose with 

finality of all assets, claims, and issues concerning a decedent 

and his estate. It is no part of an accounting of funds held in 

trust for current beneficiaries to look behind such a final 

determination of the interests of a decedent, even a predecessor 

in interest. Indeed, because there is no requirement that funds 

held in trust in the decedent‘s IIM account be paid into IIM 

accounts held in trusts for his heirs - rather than being passed 

to the heirs outright - a discovery that a decedent did not 

receive a payment into his IIM account that should have been made 

does not mean that an heir‘s IIM trust account should contain a 

greater balance. 25 C . F . R .  115.502. 

In any event, neither the 1994 Act nor this lawsuit provides 

a means to adjust the amounts in IIM accounts to compensate for 

payments that were never made into those accounts in the first 

place (whether the accounts were closed long ago or remain open 

at present). Such a process is not an accounting for funds paid 

into and out of an IIM account, but a damages claim for funds 

that allegedly should have been but were not paid. And as the 

district court recognized long ago, plaintiffs properly seek 
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"only an accounting, not a cash infusion" into the IIM accounts. 

30 F. Supp. 2d at 40. 

5. Accountinu f o r  funds never held in IIM accounts. 

Not all revenues generated by Indian trust lands are 

collected and managed by Interior. Accountins Plan at 11-4. 

Some monies are paid directly to the Indian owner of the land by 

a third-party lessee. Ibid. The injunction nevertheless 

requires Interior to provide an accounting for all such direct 

payments from third parties since 1887, even though the funds 

were never held by the government at all, much less placed in an 

IIM account, and even though Interior thus does not maintain 

records necessary for such an accounting. See Injunction, 

§ III(H); 283 F. Supp. 2d at 177-81; Cason Decl. at 9-10. This 

ruling, which would require that Interior reconstruct the 

financial arrangements between individual Indians and third 

parties (including neighbors and friends), bears no connection to 

the language of the 1994 Act, or to common sense. 

6. Statute of limitations. 

The court compounded its multiple errors by concluding that 

duties untethered to any statute may be enforced without regard 

to any statute of limitations. In the court's view, claims for 

"trust mismanagement," including failure to provide an 

accounting, cannot accrue for purposes of 28 U.S.C. 2401(a) 

'until the trustee has repudiated the beneficiary's right to the 

benefits of the trust." Cobell v. Norton, 260 F. Supp. 2d 98, 

105 (D.D.C. 2003). 
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The trust relationship between the federal government and 

Indian tribes and individual Indian beneficiaries is established 

by statute and thus cannot be “repudiated.” In effect, 

therefore, the court’s ruling would allow Indian beneficiaries to 

sue for any claimed breach of trust occurring at any point in the 

history of the Indian trust, even if the beneficiary had full 

knowledge of the alleged breach and failed to bring an action 

within the six-year limitations period. 

Unsurprisingly, the law does not suggest that Indian 

beneficiaries may pursue claims against the government based on 

events occurring a century ago. The courts have repeatedly held 

that actions brought by Indian beneficiaries for breaches of 

trust are barred by the applicable statutes of limitations if the 

beneficiaries knew or should have known of the alleged breach, 

without discussing any “repudiation” the trust. See, e.q., 

United States v. Mottaz, 476 U.S. 834, 843-44 (1986); Sisseton- 

Wahpeton Sioux Tribe v. United States, 895 F.2d 588, 592 (9th 

Cir. 1990); Hopland Band of Porno Indians v. United States, 855 

F.2d 1573, 1576 (Fed. Cir. 1988). Cf. City of Sherrill, New York 

v. Oneida Nation, 125 S. Ct. 1478 (2005) (tribe‘s claim against 

municipality barred by laches) . lo  

lo The treatise cited by the district court merely observed 
that either a violation of trust obligations or a repudiation of 
the trust will trigger the statute of limitations. 260 F. 
Supp. 2d at 105 (citing Bogert & Bogert, The Law of Trusts and 
Trustees § 951, at 638-39 (Rev. 2d ed. 1995)). See also Shoshone 
Indian Tribe v. United States, 364 F.3d 1339, 1348 (Fed. Cir. 
2004) (”A trustee may repudiate the trust by express words or by 
taking actions inconsistent with his responsibilities as 
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The district court alternatively suggested that customary 

limitations principles govern only damages claims, and not claims 

for equitable relief. 260 F. Supp. 2d at 107. It is long 

established, however, that the limitations period in 28 U.S.C. 

2401 applies to both legal and equitable claims. S e e  Blassinsame 

v. Secretary of Navy, 811 F.2d 65, 70 (2d Cir. 1987); Geyen v. 

Marsh, 775 F.2d 1303, 1306-07 (5th Cir. 1985). Indeed, that 

limitations period has been applied in Indian trust cases 

presenting claims for equitable relief. See Sisseton-Wahpeton, 

895 F.2d at 592; Christensen v. United States, 755 F.2d 705, 707 

(9th Cir. 1985). 

B. The Injunction Improperly Directs The Means 
And Methods Of An Accounting. 

As discussed above, fundamental principles of administrative 

law make clear that it is the task of the agency, not the court, 

to formulate and implement its plans. Likewise, principles 

governing review of private trustees foreclose judicial attempts 

to direct the manner in which a trustee performs its functions. 

1. Statistical Samplinq. 

The district court's dictates with regard to statistical 

sampling epitomize its errors. In vacating the original 

structural injunction, this Court contrasted its earlier approval 

of the district court's "expression of intent to leave [the] 

issue of choice of accounting methods, including statistical 

sampling, to administrative agencies," 392 F.3d  at 473 (citing 



240 F.3d at 1104), with the district court‘s September 2003 order 

“forbidding use of statistical sampling,” ibid. (citing 283 F. 

Supp. 2d at 289). 

Interior has consistently explained that statistical 

sampling is crucial to any feasible accounting of land-based 

accounts given the number of transactions at issue and the fact 

that the vast majority of transactions involve relatively small 

sums of money. See, e.q., Cason Decl. at 4. Indeed, the 

’Misplaced Trust” report that gave rise to the 1994 Act expressly 

contemplated that Interior would “review a range of sampling 

techniques and other alternatives before proceeding with a full 

accounting of all 300,000 accounts in the Indian trust fund,” 

given that “cost and time have become formidable obstacles to 

completing a full and accurate accounting of the Indian trust 

fund.“ H.R. Rep. No. 102-499, at 26. 

The district court nonetheless reissued the provisions 

banning the use of statistical sampling cited with disfavor by 

this Court. Injunction, § §  III(K) , ( L ) ;  see 283 F. Supp. 2d at 
194-98. The district court‘s decision to ignore this Court‘s 

most recent guidance is particularly extraordinary hecause this 

Court‘s 2001 decision had already made clear that decisions such 

as “the choice of how the accounting would be conducted, and 

whether certain accounting methods, such as statistical sampling 

or something else, would be appropriate, are “properly left in 

the hands of administrative agencies.” 240 F . 3 d  at 1 1 0 4 .  
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The requirement that Interior reconcile each i:ndividual 

account transaction with its underlying documentation would by 

itself impose staggering costs, hugely increasing t:he number of 

individual verifications required. Cason Decl. at 5. For many 

of the transactions, the cost of the court's accounting would 

exceed the monetary value of the transaction. Id. at 4 

("Significantly, for the stratum $0 to $500, Interior estimates 

that the average cost of accounting, per transactioin, exceeds the 

average dollar value of the transactions in the stratum."). 

Interior's historical examination of the accouints of the 

named plaintiffs in this case underscores the point. The 

agency's search for relevant records, and a subsequent analysis 

of those records performed by Joseph Rosenbaum of Ernst & Young, 

were undertaken pursuant to a special $20 million appropriation 

provided with the expectation that the results would help 

Congress determine '\whether this expenditure was a wise use of 

appropriated funds, and [would] serve as a benchmarlk to determine 

any future appropriations for this type of activity." November 

20, 2001 letter from the Chairman of House Subcommittee on 

Interior. Ernst & Young reviewed the accounts of tlhe named 

plaintiffs and their agreed-upon predecessors (a total of 25 

persons and 37 IIM accounts), analyzing 12,617 transactions in 

the period from 1914 to 2000, finding contemporaneoius evidence of 

86% of the transactions representing 93% of the total dollar 

amount. Report at 2, 5. 
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Although the Ernst & Young study was undertaken for 

independent purposes, its findings confirmed that statistical 

sampling would form an essential part of any viable accounting 

plan. Nearly 60% of the transactions analyzed were for less than 

$10.00. a. at 3. This reflected the fact that some ownership 

interests were as small as . 0 0 0 0 8  of an interest. Jbid.; see 
also Def. Phase 1 Trial Exh. 51 (chart). As Mr. Rosenbaum 

explained in his trial testimony, the task of individually 

verifying such small transactions by reference to supporting 

documentation is exceptionally complex. See Tr., June 9, 2003 

p.m., at 46-51.'' And, with a single exception, Ernst & Young 

found 'no evidence of transactions that were not relzorded in the 

available IIM account ledgers." Report at 2. The one exception 

was a credit of $60.94 that was incorrectly credited to an 

account with a similar account number. Ibid. 

For example, Mr. Rosenbaum cited a particular credit in 11 

the amount of ten cents. That amount reflected the plaintiff's 
share of a total lease payment of several thousand dollars. To 
audit the accuracy of the payment to plaintiff, it was necessary 
to verify plaintiff's interest in the total payment. The lease 
payment giving rise to the ten cent credit covered inultiple 
allotments in addition to that in which plaintiff possessed an 
interest. It was thus necessary to determine the payment 
attributable to plaintiff's allotment. The payment concerning 
plaintiff's particular allotment, in turn, reflected rents 
calculated at different rates for crop land and pasture land. 
Adding these rents together resulted in a total of $858.54. It 
was then necessary to determine plaintiff's interest in the 
allotment. This was done by examining probate documents 
indicating that plaintiff received a 1/9 share of estate 
holdings, and further ascertaining that the decedent's fractional 
holding had been 7/6480 at the time of death. Mr. liosenbaum 
multiplied the total rent for plaintiff's allotment by 
plaintiff's 7/58,320 interest to verify the accuracy of the ten 
cent credit. See Tr., June 9, 2003 p.m., at 46-51. 
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2. Other Recruirements Includinq Collection 
Of Records From Third Parties. 

The injunction also improperly asserts jurisdiction over the 

manner in which Interior identifies and retrieves potentially 

missing trust records, including the issuance of subpoenas to 

third parties, see Injunction, § I11 ( B )  ; the manner in which 

Interior collects and indexes trust records, see id., § III(C); 

the mechanics of various system tests and quality control 

measures discussed in the Interior Accounting Plan, see id., § §  

111 (N) , (0) ; and the "industry production databases" and related 

computer software that Interior may decide to use in connection 

with the accounting and audit, see id., 5 III(P). 

The injunctive provisions governing the collection of trust 

records from third parties illustrate the court's departure from 

the proper judicial role. As the district court unlderstood, the 

federal government already holds nearly 200,000 boxles of trust 

documents, see 283 F. Supp. 2d at 153, and intends to collect 
records from third parties such as oil and timber companies only 

if a data gap is discovered that could not be addressed with 

existing federal records, see id. at 156. The district court 

rejected this gap-filling approach, however, and ruled that 

Interior instead must identify and subpoena all thi:rd-party 

records without delay. See id. at 156-60. Thus, tlhe injunction 

declares that "the Interior defendants are under an obligation to 

recover missing trust records where possible," and directs 

Interior to submit a plan for determining which trust records are 

likely to be possessed by entities outside the federal 
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government, identifying the trust-related records maintained by 

such entities, and also for issuing a potentially massive number 

of subpoenas, where appropriate, to ensure that trust-related 

records will be preserved. See Injunction, § I11 ( B ) .  

The district court had no basis for second-guessing the 

agency's judgment. As explained in the 2003 trial testimony of 

Interior's Associate Deputy Secretary, the agency concluded that 

it "would be more productive to spend our time and energy 

indexing all of the records that we do have, and in a more 

targeted fashion the records that we don't, rather than spending 

a lot of time collecting records that may end up being duplicates 

of all of the records we do have. From the Department's 

perspective, it is a matter of just prioritizing the resources 

that we have available in the most productive way possible." 

Tr., June 5 ,  2003 p.m., at 5 5 .  

Although the court professed concern about possible record- 

destruction, Interior addressed that issue in a February 6, 2002 

Federal Register notice requesting that persons possessing 

records relating to IIM trust funds preserve those records and 

notify the Department, 67 Fed. Reg. 5,607 (2002)  , and in a 

subsequent notice establishing the policy and procedures to be 

followed in collecting records from third parties, 68 Fed. Reg. 

23 ,756  ( 2 0 0 3 ) .  The court apparently believed that resources 

should have been devoted to subpoena enforcement in the first 

instance. However, a plan that must await an initial response to 

burdensome subpoenas (which may well become the subject of 
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ancillary litigation), is hardly calculated to result in less 

delay than the approach proposed by Interior. The district 

court's ruling reflects no appreciation for the sheer numbers of 

entities that would be subject to government subpoenas, including 

businesses that might well find this invasive burden a deterrent 

to future relations with individual Indians. See Cason Decl. at 

10-11. 

C. Despite Injunctions And Funding Restrictio:ns, 
Interior Has Continued To Make Progress In 
Historical Accounting Activities. 

Finally, although the structural injunction an'd subsequent 

funding restrictions curtailed Interior's ability tlo proceed with 

any long-term accounting for land-based accounts, there is no 

doubt that Interior has continued to commit its fin'ancial and 

human resources to the completion of the historical accounting 

and has achieved significant results. Although Congress, in 

response to the 2003 structural injunction, strict1.y limited 

funds available for long-term historical accounting activities, 

it did not similarly restrict Interior's authority to proceed 

with regard to judgment, per capita and special deposit accounts 

which, taken together, comprise approximately half of the total 

funds held in IIM accounts. See Cason Decl. at 2. As a result, 

as of December 31, 2004, Interior had been able to account for 

approximately 25% of the December 31, 2000 total balance in all 

IIM accounts. 2005 Cason Decl. at 3. As of that date, it had 

performed an accounting for 36,701 judgment accounts with 

balances totaling almost $53 million, and had reconciled 7,360 
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per capita accounts, involving balances of approximately $21.7 

million. For 8,496 special deposit accounts totaling over $40.8 

million, Interior had completed its analysis and either closed 

the account, converted the account to a proper account type, or 

had residual balances in the account distributed to the proper 

parties. See ibid. These concrete accomplishments reflect the 

fact that, in total, about $111 million has already been 

obligated for activities associated with producing an historical 

accounting. Ibid. 

For all of these reasons, this Court should make clear that 

the structural injunction is fundamentally flawed i:n its premises 

and particulars and direct that the accounting be rlemanded to the 

agency. 
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CONCLUSION 

For the foregoing reasons, the judgment of the district 

court should be reversed. 
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PUBLIC LAW 103-412-OCI'. 25, I994 

Public Law 103-412 
103d Congress 

An Act 
To reform the management of Indian Trust Funds, and for other purposes. 

108 STAT. 4239 

Oct. 25. 1994 
W.R. 48331 

Be it enacted by the Senate and House of Representatives of  
the United States ofAmerica in Congress assembled, American 

Indian Trust SECTION 1. SHORT mzE; TAB& OF CONTENTS. Fund 

Indian Trust Fund Management Reform Act of 1994". 1994. 
25u%4001 

is as follows: note. 

Sec. 1 Short title; table of contents. 
Sec. 2. Definitions. 

(a) SHORT TITLE.-~S Act may be cited as the "American ~~~~~~f 

(b) TABLE OF CQ.X"E.WS.-9%2 table of Ci3niejit.s for th is Act 

TITLE I-RECOGNITION OF TRUS" RESPONSIE~ILITI 
Sec. 101. Affirmative action required. 
Sec. 102. Responsibility of Secretary to account for the daily and annual balances 

Sec. 103. Payment of lnterest on individual Indian money accounts. 
Sec. 104. Authority for payment of claims for interest owed. 

Sec. 201. Purpose. 
Sec. 202. Voluntary withdrawal from trust funds program. 
See. 203. Judgment funds. 
See. 204. Technical assistance. 
Sec. 205. Grant program. 

of Indian tpi t  hmds. 

TITTLE II-!NDIAN TWST FLl9 YAJAGEMEXT TiFiOZRAiM 

&c. 206. Return of withdrawn fiindc 

Sec. 302. Office of Special Trustee for American Indians. 
See. 303. Authorities and hct ions  of the Special Trustee. 
Sec. 304. Reconciliation report. 
Sec. 305. Staff and consultants. 
Sec. 306. Advisoryboard. 

V,?.T p n, A T m U n D r v l r n r n ~ r  n- .....--------~---- 

, ----- -=---I --YYUII& L . I S U P  but7 LJpCLldl IIUbLt!t: 
for k e n c a n  Indians appointed under section 302. 

(2) The term "Indian tribe" means any Indian tribe, band, 
nation, or other organized group or community, including any 
Alaska Native villa e or regional or village corporation as 
defined in or  establis 'i, ed Dursuant to the Alaska Native Plaimc 
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SettIement Act (85 Stat. 6881, which is recognized as eligible 
for the special programs and services provided by the United 
states to Indians because of their StatlJs 

(3) The term “Secretary” means the Secretary of the 
Interior. 

(4) The term ”Office” means the Office of Special Trustee 
for American Indians established by section 302. 

(5) The term “Bureau” means the Bureau of Indian Affairs 
within the Department of the Interior. 

(6) The term “Department” means the Department of the 
Interior. 

Indims. 

SEC. 101. AFFTRMATlVE ACTION REQUIRED. 
The first sectinn nf the Act nf June 24, 1938 (25 U.S.C. l62a), 

is amended by adding at the end the following new subsection: 
“(d) The Secretary’s proper discharge of the trust responsibil- 

ities of the United States shall include (but are not limited to) 
the following: 

“(1) Providing adequate systems for accounting for and 
reporting trust fund balances. 

“(2) Providing adequate controls over receipts and disburse- 
ments. 

“(3) Providing periodic, timely reconciliations to assure the 
accuracy of accounts. 

”(4) Determining accurate cash balances. 
“(5) Preparing and supplying account holders with periodic 

statements of their account performance and with balances 
of their account which shall be available on a daily basis. 

“(6) Establishing consistent, written policj es and procedures 
for trust fund management and accounting. 

“(7) Providing adequate stafTmg, supervision, and training 
for trust fund management and accounting. 

“(8) Appropriately managing the natural resources located 
within the boundaries of Indian reservations and trust lands.”. 

25USC4011. SEC. 102. RESPONSIBLLITY OF SECRETARY TO ACCOUNT FOR THE 
DAILY AND ANNUAL BALANCES OF INDIAN TRUST FUNDS. 

(a) REQUIREMENT To AccouNT.-The Secretary shall account 
for the daily and annual balance of all funds held in trust by 
the United States for the benefit of an Indian tribe or an i n d i ~ d u d  
Indian which are deposited or  invested pursuant to the Act of 
June 24,1938 (25 U.S.C. 162a). 

(b) PERIODIC STATEMENT OF PERFORMANCE.-Not later than 
20 business days after the close of a calendar quarter, the Secretary 
shall provide a statement of Derformance to each Indian tribe and 
individual with respect to whom knds  are de sited or invested 
pursuant to the Act of June 24, 1938 (25 US.? 162a). The state- 
ment, for the period concerned, shall identif+ 

(1) the source, type, and status of the finds; 
(2) the beginning balance; 
(3) the gains and losses; 
(4) receipts and disbursements; and 
(5) the ending balance. 
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(c) ANNUAL AUDIT.-“he Secretary shall cause to be conducted 
an annual audit on a fiscal year basis of all funds held in trust 
by the United States for the benefit of an Indian tribe or an 
individual Indian which are deposited or invested pursuant: to the 
Act of June 24, 1938 (25 U.S.C. 162a), and shall include a letter 
relating to the audit in the first statement of perfoirmance provided 
under subsection (b) after the completion of the audit. 

SEC. 103. PAYMENT OF INTEREST ON INDIVIDUAL I N D M  MONEY 

(a) PAYMENT OF INTEREST.-”he first section of the Act of 
ACCOUNTS. 

February 12,1929 (25 U.S.C. 161a). is amended- 
-(l) by striking out “That.&” and inserting in lieu thereof 

“That (a) all”: and 
(2) by adding after subsection (a) (as designated by para- 

graph (1) of this subsection) the following: 
“(b) All funds held in trust by the United States and carried 

in principal accounts on the books of the United States Treasury 
to the credit of individual Indians shall be invested hy the Secretary 
of the Treasury, at the request of the Secretary of the Interior, 
in public debt securities with maturities suitable to the needs 
of the fund involved, as determined by the Secretary of the Interior, 
and bearing interest at rates determined by the Secretary of the 
Treasury, taking into consideration current market yields on 
outstanding marketable obligations of the United States of com- 
parable securities.”. 

(b) WITHDRAWAL AUTHORITY.-The second sentence of sub- 
section (a) of the first section of the Act of June 24, 1938 (25 
U.S.C. 162a), is amended by inserting “to withdraw from the United 
States Treasury and” after “prescribe,”. 

(c) TECHNICAL CORRECTION.--The second subsection (b) of the 
first section of the Act of June 24, 1938 (25 U.S.C. 162a), as 
added by section 302 of Public Law 101-644 (1014 Stat. 46671, 
is hereby redesignated as subsection (c). 

(d) EFFECTIVE DATE.-The amendment made by subsection (a) 
shall apply to interest earned on amounts deposibed or invested 
on or after the date of the enactment of this Act. 

SEC. 104. AUTHORITY FOR PAYMENT OF CLAIMS FOR INTEREST 25USc4012. 

25 USc 161a 
note. 

OWED. 
The Secretary shall make payments to an individual Indian 

in full satisfaction of any claim of such individual for interest 
on amounts deposited or invested on behalf of such individual 
before the date of enactment of this Act retroactive to the date 
that the Secretary began investing individual Indian monies on 
a regular basis, to the extent that the claim is identified- 

(1) by a reconciliation process of individual Indian money 
accounts, or 

(2) by the individual and presented t o  the Secretary with 
supporting documentation, and is verified by the Secretary 
pursuant to the Department’s policy for addressing 
accountholder losses. 
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25 USC 4021. 

25 USC 4022. 

25 USC 4023. 

TITLE 11-INDIAN TRUST FUND 
MANAGEMENT PROGRAM 

SEC. 201. PURPOSE. 

The purpose of this title is to allow tribes an opportunity 
to manage tribal funds currently held in trust by the United States 

with the trust responsibility of the United States and the principles 
of self-determination, will- 

(1) give Indian tribal governments greater control over 
the mana ement of such trust funds; or 

mination can work with respect t o  the management of such 
trust funds, in a manner consistent with the trust responsibility 

SEC. 202. VOLUNTARY WITHDRAWAL FROM musT m s  PROGRAM. 
(a) I N  GENERAL.-h Indian tribe may, in accordance with 

this section, submit a plan to withdraw some or all funds held 
in trust for such tribe by the United States and managed by 
the Secretary through the Bureau. 

(b) APPROVAL OF -.-The Secretary shall approve such plan 
within 90 days of receipt and when approvlng the plan, the Sec- 
retary shall obtain the advice of the Special Trustee or prior to 
the appointment of such Special Trustee, the ]Director of the Office 
of Trust Fund Management within the Bureau. Such plan shall 
meet the following conditions: 

(11 Such pian has been approved by the appropriate indlan 
tribe and is accompanied by a resolution frlom the tribal govern- 
ing body approving the plan. 

. (2) The Secretary determines such plan to be reasonable 
after considering all appropriate factors, including (but not 

(A) The capability and experience of the individuals 

(B) The protection against substantial loss of principal. 
(c) DISSOLUTION OF TFtUST ~sPoNsrEirLITY.-Beginning on the 

sibility or liability of the United States with respect to such funds 
shall cease except as provided for in section 207 of this title. 
SEC. 203. JUDGMENT F"DS. 

(a) I N  GENERAL.-The Secretary is authorized to approve plans 
under section 202 of this title for the withdrawal of judgment 
funds held by the Secretary. 

(b) Lfh4ITATION.~nly such funds held by the Secretary under 
the terms of the Indian Judgment Funds Use or Distribution Act 
(25 U.S.C. 1401) or an Act of Congress which provides for the 
secretarid management of such judgment funids shall be included 
in such plans. 

(c) SECRETARIAL DUTIES.-~ approving such plans, the Sec- 
retary shall ensur- 

(1) that the purpose and use of the judgment funds identi- 
fied in the previousiy approved judgment fund pian wiii con- 
tinue to be followed by the Indian tribe in the management 
of the judgment funds; and 

a ~ d  m ~ ~ a g d  by the S e c r o t a ~  t f L I ~ ~ g h  the Bc,iezc, t h t ,  ~oiisisieiii 

(2) ot % elwiss demnnstr2te how *e p1+ncip!es cf self-deter- 

of the United States. - 

limited to; the f&ow;ng: 

or institutions that will be managing the trust funds. 

date fcn& Z I p  wit,?draT::c pasu&?t +& this section, &iy tiest iespoii- 

I 
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(2) that only funds held for Indian tribes may be withdrawn 
and that any funds held for individual tribal members are 
not to be included in the plan. 

SEC. 204. TECHNICAL ASSISTANCE. 
The Secretary shall- 

(1) directly or by contract, provide Indian tribes with tech- 
nical assistance in developin , implementing, and managing 

(2) among other things, ensure that legal, financial, and 
other expertise of the Department of the Interior has been 
made fully available in an advisory capacity to the Indian 
tribes to assist in the development, implemlentation, and 
management of investment plans. 

(a) GENERAL AUTHORITY.-The Secretary is authorized to award 
grants to Indian tribes for the pu ose of developing and implement- 
ing plans for the investment of In%m tribal trust funds. 

(b) USE OF Fums.-The purposes for which funds provided 
under this section may be used include (but are not limited to)- 

(1) the training and education of employees responsible 
for monitoring the investment of trust funds; 

(2) the building of tribal capacity for the investment and 
management of trust funds; 

(3) the development of a comprehensive triblal investment 

(4) the implementation and management of tribal trust 

(5) such other purposes related to this title that the Sec- 

25 USC 4024. 

Indian trust fund investment p 7 ans; and 

25 USC 4025. SEC. 206. GRANT PROGRAM. 

Plan; 

fund investment plans; and 

retary deems appropriate. 

Subject to such conditions as the Secretary may prescribe, 
any Indian tribe which has withdrawn trust fundis may choose 
to return any or all of the trust funds such tribe has withdrawn 
by notifying the Secreta in writing of its intention to return 

SEC. 207. SAVINGS PROVISION. 
By submitting or approving a plan under this title, neither 

the tribe nor the Secretary shall be deemed to have accepted the 
account balance as accurate or to have waived any rights regarding 
such balance and to seek compensation. 
SEC. 208. REPORT TO CONGRESS. 

The Secretary shall, beginning one year after the date of the 
enactment of this Act, submit an annual report to the Committee 
on Natural Resources of the House of Representatives and the 
Committee on Indian Affairs of the Senate on the implementation 
of programs under this title. Such report shall include recommenda- 
tions (if any) for changes necessary to better implement the purpose 
of this title. 
SEC. 209. REGULATIONS. 

(a) IN GENERAL.-Not later than 12 months afler the date 
of enactment of this title, the Secretary shall promulgate final 
regulations for the implementation of this title. At1 regulations 
promulgated pursuant to this title shall be developed by the Sec- 

SEC. 206. RETURN OF WITHDRAWN FUNDS. 25 USC 4026. 

25 USC 4027. 

the funds to the control an 7 management of the Secretary. 

25 USC 4028. 

25 USC 4029. 
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retary with the full and active participation of the Indian tribes 
with trust funds held by the Secretary and other affected Indian 
tribes. 

(b) EFFECT.-The lack of promulgated regulations shall not 
limit the effect of this title. 

25 USC 4041. SEC. 301. PURPOSES. 
The purposes of this title are- 

(1) to provide for more effective management oft and 
accountability for the proper discharge of, the Secretary's trust 
responsibilities to Indian tribes and individual Indians by 
establishing in the Department of the Interior an Office of 
Special Trustee for American Indians to oversee and coordinate 
reforms within the Department of practices relating to the 
management and discharge of such responsibilities; 

(2) to ensure that reform of such practices in the Depart- 
ment is carried out in a unified manner and that reforms 
of the policies, practices, procedures and systems of the Bureau, 
Minerals Management Service, and Bureau of Land Manage- 
ment, which cany out such trust responsibiiities, are efiective, 
consistent, and integrated; and 

(3) to ensure the implementation of all reforms necessary 
for the proper discharge of the Secretary's trust responsibilities 
to Indian tribes and individual Indians. 

25USC4042. SEC. 302. OFFICE OF SPECIAL TRUSTEE FOR .AMERICAN INDIANS. 
(a) ESTABLISHMEm.-There is hereby established within the 

Department of the Interior the Ofice of Special Trustee for Amer- 
ican Indians. The Office shall be headed by the Special Trustee 
who shall report directly to the Secreta-~y 

(b) SPECIAL TFKS"EE.- 
(1) AppoINTmm.-The Special Trustee shall be appointed 

by the President, by and with the advice and consent of the 
Senate, from among individuals who possess demonstrated abil- 
ity in general management of large governmental or business 
entities and particular knowledge of trust fund management, 
management of financial institutions, and the investment of 
large sums of money. 

(2) COMPENSATION.-The Special Trustee shall be paid at 
a rate determined by the Secretary to be appropriate for the 
position, but not less than the rate of basic pay payable a t  
Level I1 of the Executive Schedule under section 5313 of title 
5, United States Code. 

(1) CONDITIONED UPON IMPLEMENTATION OF REFORMS.- 
The Speciai ii-ustee, in proposing a termination date under 
section 303(aX2)(C), shall ensure continuation of the Office 
until all reforms identified in the strate@ plan have been 
implemented to the satisfaction of the Special Trustee. 

(2) 80-DAY No"~CE.--Thirty days prior to the termination 

Special &-ustee shall notify the Secretary and the Congress 
in writing of the progress in implementing the reforms identi- 

President. 

(C) TERMINATION OF OFFICE.- 

> - A -  ------- 2 :- A L -  - I - -  - - - L - : A A - 2  &I-:- ---A:-- *I-- u a ~ e  pru ubeu 111 L U ~  piari auuiiiiueu uIiuer L U ~  atxuuii, CLIC: 
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fied in the plan. The Special Trustee, a t  that time, may rec- 
ommend the continuation, or the permanent establishment, 
of the Office if the Special Trustee concludes that continuation 
or permanent establishment is necessary for the efficient dis- 
charge of the Secretary's trust responsibilities. 

(3) TERMINATION DATE.-The Office shall terminate 180 
legislative days after the date on which the notice to the Con- 
gress under paragraph (2) is provided, unless the Congress 
extends the authorities of the Special Trustee. Foa the purposes 
of this section, a legislative day is a day on which either 
House of the Congress is in session. 

(a) COMPREHENSIVE STRATEGIC PLAN.- 
(1) I N  GENERAL.-The Special Trustee shall prepare and, 

after consultation with Indian tribes and appropriate Indian 
organizations, submit to the Secretary and the Committee on 
Natural Resources of the House of Representatives and the 
Committee on Indian Affairs of the Senate, within one year 
after the initial appointment is made under section 302(b), 
a comprehensive strategic plan for all phases of the trust 
management business cycle that will ensure proper and efficient 
discharge of the Secretary's trust responsibilities to Indian 
tribes and individual Indians in compliance with this Act. 

(2) PLAN REQUIREMENTS.-The plan prepared under para- 
graph (1) shall include the following: 

(A) Identification of all reforms to the policies, proce- 
dures, practices and systems of the Department, the 
Bureau, the Bureau of Land Management, and the Min- 
erals Management Service necessary to ensure the proper 
and efficient discharge of the Secretary's trust responsibil- 
ities in compliance with this Act. 

(B) Provisions for opportunities for Indian tribes to 
assist in the management of their trust accounts and to 
identify for the Secretary options for the iinvestment of 
their trust accounts, in a manner consistent 'with the trust 
responsibilities of the Secretary, in ways that will help 
promote economic development in their communities. 

(C) A timetable for implementing the reforms identified 
in the plan, including a date for the proposed termination 
of the Office. 

SEC. 303. AUTHORITIES AND FUNCTIONS OF THE SPECIAL T R U m E .  25 USC 4043. 

(b) DUTIES.- 

Trustee shall oversee all reform efforts within the Bureau, 
the Bureau of Land Management, and the Minerals Manage- 
ment Service relating to the trust responsibilities of the Sec- 
retary to ensure the establishment of policies, procedures, sys- 
tems and practices to allow the Secretary to (discharge his 
trust responsibilities in compliance with this Act. 

(1) GENERAL OVERSIGHT OF REFORM EFFORTS.-The Special 

(2) BUREAU OF INDIAN AFFMRS.- 
(A) MONITOR RECONCILIATION OF TRUST ACCOUNTS.- 

The Special Trustee shall monitor the reconciliation of 
tribal and Individual Indian Money trust accounts to 
ensure that the Bureau provides the account holders, with 
a fair and accurate accounting of all trust accoimts. 

(B) INVESTMENTS-The Special Trustee shall ensure 
that  the Bureau establishes appropriate policies and proce- 
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dures, and develops necessary systems, thlat will allow 
it- 

(i) properly to account for and invest, as well as 
maximize, in a manner consistent with the statutory 
restrictions imposed on the Secretary's investment 
options, the return on the investment of all trust fund 
monies, and 

(ii) to prepare accurate and timely reports to 
account holders (and others, as required11 on a periodic 
basis regarding all collections, disbursements, invest- 
ments, and return on investments related to their 
accounts. 
(c) OWNERSHIP AND LEASE DATA.-The Specid Trustee 

shall ensure that the Bureau establishes policies and prac- 
tices to maintain complete, accurate, and timely data 
regarding the ownership and lease of Indian lands. 
(3) BUREAU OF LAND MANAGEMENT.--The special Trustee 

shall ensure that the Bureau of Land Management establishes 
policies and practices adequate to enforce compliance with Fed- 
eral requirements for drilling, production, accountability, 
environmental protection, and safety with respect to the lease 
of Indian lands. 

(4) MINERALS MANAGEMENT SERVICE.-'%? Special Trustee 
shall ensure that the Minerals Management Service establishes 
policies and practices to enforce compliance by lessees of Indian 
lands with all requirements for timely and accurate reporting 
of production and payment of lease royalties and other reve- 
nues, including the audit of leases to ensure thiat lessees are 
accurately reporting production levels and calculating royalty 
payments. 

(1) IN GENERAL.-The Special Trustee shall ensure that- 
(A) the policies, procedures, practices, and systems of 

the Bureau, the Bureau of Land Management, and the 
Minerals Management Service related to the discharge of 
the Secretary's trust responsibilities are coordinated, 
consistent, and integrated, and 

(B) the Department prepares comprehensive and 
coordinated written policies and p cedures fix each phase 
of the trust management business Icle. 
(2) STANDARDIZED PROCEDURES.-The Special Trustee shall 

ensure that the Bureau imposes standardized trust fund 
accounting procedures throughout the Bureau. 

The Special Trustee shall ensure that the trust fund invest- 
ment, general ledger, and subsidiary accounting systems of 
the Bureau are integrated and that they are adequate to sup- 
port the trust fund investment needs of the Bureau. 

Special Trustee shall ensure that- 

(C) COORDINATION OF POLICIES-- 

(3) INTEGRATION OF LEDGER WITH INVESTMENT SYSTEM.- 

(4) INTEGRATION OF LAND RECORDS, TRUST FUNDS ACCOUNT- 
ING, AND ASSET MANAGEMENT SYSTEMS AMONG AGENCIES.-The 

(A) the land records system of the Bureau interfaces 
with the trust fund accounting system, and 

(B) the asset management systems of the Minerals 
Management Service and the Bureau of Land Management 
interface with the appropriate asset management and 
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accounting systems of the Bureau, including ensuring 
that- 

(i) the Minerals Management Service establishes 
policies and procedures that will allow it to properly 
collect, account for, and disburse to the Bureau all 
royalties and other revenues generated by production 
from leases on Indian lands; and 

(ii) the Bureau of Land Management and the 
Bureau provide Indian landholders with accurate and 
timely reports on a periodic basis that cover all trans- 
actions related to leases of Indian resourc:es. 

(A) DEVELOPMENT AND sUBMISSIoN.--The Special 
Trustee shall develop for each fiscal year, with the advice 
of program managers of each office within the Bureau 
of Indian Affairs, Bureau of Land Management and Min- 
erals Management Service that participates in trust 
management, including the management oQ trust funds 
or natural resources, or which is charged with any respon- 
sibility under the comprehensive strategic plan prepared 
under subsection (a) of this section, a consolidated Trust 
Management program budget proposal that would enable 
the Secretary to efficiently and effectively discharge his 
trust responsibilities and to implement the comprehensive 
strategic plan, and shall submit such budget proposal to 
the Secretary, the Director of the Office of Management 
and Budget, and to the Congress. 

(B) DUTY OF CERTAIN PROGRAM MANAGERS.-Each pro- 
gram manager participating in trust management or 
charged with responsibilities under the comprehensive 
strategic plans shall transmit his ofice's budget request 
to the Special Trustee at the same time as such request 
is submitted to his superiors (and before submission to 
the Office of Management and Budget) in the pre aration 
of the budget of the President submitted to the 8ongress 
under section 1105(a) of title 31, United States Code. 

(c) CERTIFICATION OF ADEQUACY OF BUDGET 
REQUEST.-The Special Trustee shall- 

(i) review each budget request submitted undcr 
subparagraph (B); 

(ii) certify in writin as to the ade uacy of such 

Secretary's trust responsibilities and to implement the 
comprehensive strategic plan; and 

(iii) notify the program manager of' the Special 
Trustee's certification under clause (ii). 
(D) MAINTENANCE OF RECORDS.-'h? Special Trustee 

shall maintain records of certifications made under para- 
graph (3XB). 

No program manager shall submit, and no afllcial of the 
Department of the Interior may approve or otherwise 
authorize, a reprogramming or transfer request with 
respect to any funds appropriated for trust management 
which is included in the Trust Management Program 
Budget unless such request has been appnoved by the 
Special Trustee. 

(5) TRUST MANAGEMENT PROGRAM BUDGET.- 

request to discharge, e a ectively and e 9 f  iciently, the 

(E) LIMITATION ON REPROGRAMMING OR TWSFER.- 
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(d) PROBLEM RESOLUTION.--The Special Trustee shall provide I 

such guidance as necessary to assist Department personnel in 
identifying problems and options for resolving problems, and in 
implementing reforms to Department, Bureau, Bureau of Land 
Management, and Minerals Management Service policies, proce- 
dures, systems and practices. 

(e) SPECIAL TRUSTEE ACCESS-"he Special Trustee, and his 
staff, shall have access to all records, reports, audits, reviews, 
documents, papers, recommendations, files and other material, as 
well as to any officer and employee, of the Department and any 
office or bureau thereof, as the Special Trustee deems necessary 
for the accomplishment of his duties under this Act. 

(0 ANNUAL mPORT.--The Special Trustee shall report to the 
Secretary and the Committee on Natural Resources of the House 
of Representatives and the Committee on Indian Affairs of the 
Senate each year on the progress of the Depaztment, the Bureau, 
the Bureau of Land Management, and the Minerals Management 
Service in implementing the reforms identified in the comprehensive 
strategic plan under subsection (ax 1) and in meeting the timetable 
established in the strategic plan under subsection (a)(2)(C). 

25 USC 4044. SEC. 304. RECONCILIATION REPORT. 
The Secretary shall transmit to the Committee on Natural 

Resources of the House of Representatives and the Committee on 
Indian Affairs of the Senate, by May 31, 1996, a report identifying 
for each tribal trust fund account for which the Secretary is respon- 
sible a balance reconciled as of September 30, 1995. In carrying 
out this section, the Secretary shall consullt with the Special 
Trustee. The report shall i n c l u d e  

(1) a description of the Secretary's methodology in reconcil- 

(2) attestations by each account holder that- 
(A) the Secretary has provided the account holder with 

as full and complete accounting as po,ssible of the account 
holder's funds to  the earliest possible: date, and that the 
account holder accepts the balance as reconciled by the 
Secretary; or 

(B) the account holder disputes the balance of the 
account holdeis account as reconciled by the Secretary 
and statement explaining why the acclount holder disputes 
the Secretary's reconciled balance; and 
(3) a statement by the Secretary with regard t o  each 

account balance disputed by the account holder outlining efforts 
the Secretary will undertake to resolve the dispute. 

ing trust fund accounts; 

25 USC 4045. SEC. 305. STAFF AND CONSULTANTS. 
(a) STAFF.-"he Special Trustee may employ such staff as the 

Special Trustee deems necessary. The Special ' h s t e e  may request 
staff assistance from within the Department and any offce or 
Bureau thereof as the Special Trustee deems necessary. 

(b) CONTRACTS.-TO the extent and in such amounts as may 
be provided in advance by appropriations Acts, the Special Trustee 
may enter into contracts and other arrangements with public agen- 
cies and with private persons and organizations for consulting serv- 
ices and make such payments as necessary to carry out the 
provisions of this title. 
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advisory board to provide advice on all matters witbin the jurisdic- 
tion of the Special Trustee. The advisory board shall consist of 
nine members, appointed by the Special Trustee after consultation 
with Indian tribes and appropriate Indian organizations, of which- 

(1) five members shall represent trust h n d  ;account holders, 
including both tribal and Individual Indian Money accounts; 

(2) two members shall have practical experience in trust 
fund and financial management; 

(3) one member shall have practical experience in fiduciary 
investment management; and 

(4) one member, from academia, shall have knowledge of 
general management of large organizations. 
(b) TEm.-Each member shall serve a term of two years. 
(c) FACA.-The advisory board shall not be subject to the 

(d) mRMINATION.--The Advisory Board shall terminate upon 
Federal Advisory Committee Act. 

termination of the Office of Special Trustee. 

TITLE IV-AUTHORIZATION OF 
APPROPRIATIONS 

SEC. 401. AUTHORIZATION OF APPROPRIATIONS. 25 USC 4061 

There is authorized to be appropriated such sums as  may 
be necessary to carry out the provisions of this Act. 

Approved October 25, 1994. 

LEGISLATIVE HIsIy)RY -H.R 4833 
HOUSE REPORTS: No. 103-778 (Cornm. on Natural Resources). 
CONGRESSIONAL RECORD, Vol. 140 (1994): 

W. 3. considered and passed House. 
On 7, considered and passed Senate. 
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