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PROCEEDI NGS

COURTROOM DEPUTY:  This is CGvil Action 96-1285,
El oui se Cobell, et al. versus Dirk Kenpthorne, et al.

THE COURT: M. Kirschman, | believe you wanted to be
heard first on your 52(c) nmotion, and | think we can do that
before we proceed any further.

MR. KI RSCHVAN: Thank you, Your Honor. Good nor ni ng.

THE COURT: Good norning.

MR. KI RSCHVAN: Defendants | ast week filed our
Rul e 52(c) notion at the close of plaintiffs' case based on the
testinony that was presented in plaintiffs' case-in-chief.

Their witnesses, and | believe they presented six
W t nesses, did not establish the case that pursuant to the
Court's May 2nd order plaintiffs had the burden of establishing.
As the Court's order set out, plaintiffs had to establish that
funds that entered the |1 M system were supposed to be paid to
|1 M beneficiaries, but were not. And even nore clearly, the
Court's May 2nd order made it clear that regarding plaintiffs
claimfor approximately $54 billion in benefits to the
governnment, that it would be plaintiffs' burden to establish
both, one, the fact, and two, the anmobunt of the governnment's
benefit fromits alleged use of funds that were not explai ned by
t he governnent's data

The testinony and the evidence that was presented in

plaintiffs' case-in-chief did not establish any of those
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el enents; that is, they did not establish that funds shoul d have
been paid, they did not establish the fact of the governnent's
benefit, they did not establish the amount of the governnment's
benefit, and they did not establish that the governnment actually
used funds that were not explained by the governnment's dat a.

And the clearest proof of that lies in an exam nation
of the testinmony fromplaintiffs' w tnesses thenselves,
Your Honor. This testinony is just a week old, and |I'msure you
recall it, but | would like to just point out sone things
clearly to the Court as it bears on the Rule 52(c) notion.

Plaintiffs' first witness was Professor Laycock. And
al though Professor Laycock nmay have been clear in addressing his
| egal opinion regarding jurisdictional issues, such as what is
damages and what is restitution, and although he addressed the
broad purposes of restitution, he also candidly stated to this
Court on cross-exam nation, and |'m quoting, "The basis of ny
testinony is that's what the plaintiffs are claimng, but
whet her or not what they're claimng really happened was not
wi thin the scope of ny testinony."

Certainly M. Laycock did not add anything to this
Court's understandings of the facts related to plaintiffs’
$58 billion claim

And then, Your Honor, we | ook at the testinony of Mna
Infield, Ray Ziler and Don Pallais, all who testified regarding

the alleged unreliability of the data as it related to the
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1 di sbursenment of 1IMfunds. You yourself, Your Honor, may recal
2 at the end of M. Ziler's testinony asked what the rel evance of
3 this line of testinony was to the claimwhere you' re seeking a
4 nunber, and you noted that it really didn't seemto advance

5 plaintiffs' position in the trial. And you were exactly

6 correct.

7 As we stated, as | stated at the tinme, it is not

8 relevant to the burdens of proof that were set forth in the

9 May 2nd order. And you were also correct that this was

10 testinony, or the line of testinony, certainly, that you heard
11 back in QOctober.

12 I n response to your observations at the tine,

13 plaintiffs' counsel acknow edged, Your Honor, that this |ine of
14 testinony -- and I'mquoting fromthe transcript at pages 158
15 and 159, acknow edged that this line of testinony does, quote,
16 "not have a direct bearing on how -- on what nunbers you add up
17 in a colum to get that quantification of plaintiffs' claim™
18 So the testinony that Mona Infield, Ray Ziler, and

19 Don Pallais offered to this Court did not go to the heart of
20 this matter and to the issues in this trial, and they cannot
21 serve as a basis to establish any of the el enents that
22 plaintiffs were required to put forth evidence on.
23 We can then look to the testinony, Your Honor, of Janes
24 MIler, the former OVMB director, who offered vague, general
25 statenents about how he believed the United States may benefit
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by the flow of cash into its coffers. But his testinony, he
acknow edged during your questioning, was what was his opinion
as to what was common sense. It was not based on his persona
know edge, it was not based on facts; he made it clear that he
was not testifying fromfirsthand know edge, he did not know how
the Treasury process worked related to deci sions on borrow ng,
he did not have a basis for his common sense theoretical
testinony. That certainly doesn't establish, as the Court
required, the facts or the anmount of a benefit.

And regardi ng the anmount, on cross-exam nation
M. Mller stated repeatedly that he was not testifying to any
particular amount. And here I'mciting, Your Honor, the
transcript at page 218: "You also testified that plaintiffs
calculation of a $58 billion benefit to the governnent was,
quot e, 'prepared under certain assunptions on which | can not
verify. | do not have requisite information to verify the
nunbers."'"

He further went on to el aborate, Your Honor, that,
gquote, "I can't coment on the actual data, the actual anopunts,
the net anobunts that were retained by the government. | do not
have that know edge." And again, this is all directly
consistent wth the responses you recei ved when you questi oned
himat the end of his testinony. He did not have know edge and
he was not speaking from know edge, and his opinions were just

vague and based on what he viewed to be common sense based on
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his broad responsibilities as an OMB director, | believe roughly
20 years ago.

The only wi tness, Your Honor, who was identified by
plaintiffs as offering testinony regarding the cal cul ati on of
t he anount of the governnment's benefit, Professor Cornell, nade
it clear that he was not offering an opinion as to the
correctness of the anount he cal culated, to the amount that's at
the end of plaintiffs' calculations, a $58 billion anmount.
Prof essor Cornell testified that while he believes the
met hodol ogy he enpl oyed in his case was correct, he was not in
court to tell you that the $58 billion figure was actually the
preci se neasure of the governnent's benefit fromits alleged use
of the funds, and that he wasn't there to provide any further
factual developnment of it. He said, "I think that requires work
further than | have done.™

Prof essor Cornell acknow edged, Your Honor, that, and
" mquoting, "I eventually nmade the assunptions that went into
Attachment A, but | did say to counsel in this matter that | was
not a historian and had not been working on this matter | ong
enough to have delved into the nature of each nunber, so to sone
extent | would be operating at a high level that may have to be
refined."

Well, plaintiffs' case-in-chief was the point where
they had to establish the facts and present the testinony to

meet their burden. They are not in a position now, as we begin
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our rebuttal case, Your Honor, to neet that burden. Plaintiffs
had their opportunity with those six w tnesses, and they clearly
did not neet it.

In our notion we set forth specific elenents and
specific facts that have not been considered by these w tnesses,
but -- and those should all be wei ghed and consi dered by the
Court. But the point of it is, Your Honor, when it comes down
toit, you can | ook to what these witnesses testified to by
t hensel ves. The two people who specifically were asked to
testify about the benefits to the governnent specifically
stepped back fromplaintiffs' nunbers and di savowed any
responsibility for the calculations or for the nunbers that
resulted fromthose cal cul ations

Wth that, there is no basis to proceed further in this
trial on either the establishnment of funds that should have been
pai d, shoul d have been posted to the Il Maccounts and were not,
and especially, Your Honor, based on the testinony of
plaintiffs' own w tnesses, there's no reason to proceed further
and hear testinony related to an all eged benefit to the
governnment, when there's been no factual foundation laid for
that in the plaintiffs' case-in-chief. Thank you.

THE COURT: Who wants to respond to the notion? Thank
you, M. Kirschman.

MR. DORRI'S: Good norning, Your Honor.

THE COURT: Good norning.
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MR. DORRIS: Under Rule 52, it's well within this
Court's discretion, of course, to decline to render any judgnent
until the close of the evidence. And in a case like this, with
a beneficiary, beneficiaries in a dispute with the trustee who
has access to all the information and has all the information
under their custody and control, we would submt that that is
sonet hing that the Court shoul d consider.

Now, noving to the notion itself, plaintiffs believe
that they have nmade a prima facie case with respect to both the
fact and the amount of the governnent's benefit. AR-171, which
is the government's own exhibit fromthe prior trial, and which
has been used here in this court in this hearing, acknow edges
that there is over $3.6 billion fromthe period of 1909 through
1971 that is due and owing to the plaintiffs, that there has
been nore collected by the governnment than has been paid out.

Now, Don Pallais' testinony, which M. Kirschman did
not refer to this norning, makes it clear that all of the
evi dence regardi ng di sbursenents that are on AR-171 nust be
| ooked at with a jaundiced eye, and that the nunber may very
wel I be higher.

So first of all, in terns of the plaintiffs' proof, the
exhibit that the governnent used at the |l ast hearing we believe
would go by -- stand by itself as being prima facie evidence
that there has been a benefit to the governnent.

In addition, the defendant in their opening argunent
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acknow edged that there has been -- if you use a 95 percent
confidence factor, there's been $365 nmillion nore paid in than
is acknow edged by the present stated or reported bal ance in the
|1 Maccounts. So there is a benefit to the governnent where

t hey are acknow edging that if you' re going to be not

100 percent confident but at |east 95 percent confident, there's
at least $365 million that they cannot account for having been
di sbursed but they recogni ze as havi ng been col |l ected.

Now, what is defendant's proof? The defendants have
shown that with respect to the revenues, that they're in excess
of $15 billion that have been collected. Your Honor, this is
nore than what AR-171 shows, but it is clear that the
differences in the revenue are not that great. Mich of it has
to do with how you treat the Osage paynents. That accounts for
probably about $800 mllion in the difference between our two
charts, and there's about $800 mllion difference between the
two charts.

There are sone other differences, though, because the
governnment' s nunber includes interest; our nunber in terns of
the nom nal dollars does not. And sone of those, in fact, were
identified, | think, during the cross-exam nation of M. Hernan,
which admttedly was not in our case, but begins to show that
much of the revenue difference is -- we can identify and deal
with that as we nove on through the case.

So the amount of noney that has been collected, there
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are sonme disputes and differences, but | think as we go through
all the evidence, we'll be able to be -- and exam ne their

cal cul ati ons, we would be real happy just to stay wth AR-171
for their calculations, but they want to change them But as we
deal with that, we'll be able to identify those revenue

di fferences.

A large part of the case has to do with disbursenents
and the anount of disbursenents. It's been the lawin this
district for along time in the Cafritz case, 60 F. Sup at 632,
that when a fiduciary is under a duty to account and he fails to
do so, the only inference to be drawn is that he coul d not
satisfactorily explain the transaction w thout an expression of
guilt. Also in Rosenak v. Poller, 290 F.2d at 749, it is the
burden of the trustee to establish the non-existence of noney
due to the plaintiff.

And that's what we have here. W have nmade an
effort -- despite the fact that they have all the records or
shoul d have all the records, we've nmade a genuine effort to cone
in and show a reasonabl e cal cul ation for a disbursenent rate.
They' re using sone different disbursenent data and estinmates
that we will be inquiring about and trying to deal with, but it
is ultimtely -- now that we think we've nmade a reasonabl e,
prima facie showi ng that not everything that was brought in was
paid out, that it is now their burden to prove the

di sbursenments, and with particularity.
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Now, wth respect to the benefits that the governnent
enjoyed from having the noney, the noney that they brought in
nmore fromthe Trust property than they disbursed out,

M. Mller's testinony was - and he was in a position to have
seen it - that that was a benefit to the governnent. He did say
that he had not been in a particular neeting with how t hey may
have made a particul ar decision as to how nuch to borrow by the
governnent, but that he knew havi ng the noney, excess nobney
there, did benefit the governnent.

Now, of course, there was no nention this norning of
M. Gegg testinony, who was both the head of FM5 and the head
of Public Debt, and, as M. MIller testified, in a sonewhat
uni que position to know about these benefits. And he testified
in an earlier hearing, and his testinony is even attached to our
March 19th filing in this case that nakes it very clear that the
governnment enjoys a distinct benefit from having excess funds in
the Treasury General Account.

I n addition, Your Honor, in addition to that benefit,
which we used the 10-year Treasury rate - and there nay be sonme
issues as to whether that's the correct rate or not, but | think
the testinony is that that was a reasonabl e approxi mati on of the
aver age borrow ng, what the governnent paid on its average
borrowing - there are a nunber of statutes that are al so
i nportant which require the governnent to pay interest on these

accounts. Those were referred to in Professor Laycock's
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testinony, they've been handed up to the Court before. But

25 U . S.C. 4012 represents a Congressional consent to award of
interest on clainms for Individual Indian Mney, and we clearly
have that here in this case that would permt paynent of
interest, and it shows a benefit to the governnent.

Li kewi se, for interest after October 25, 1994,

25 U.S.C 161(a), sub part B, nakes it clear that they nust pay
i nterest on these funds.

Even going back as far as 1841, the act of
Sept enber 11, 1841 obligated the governnment to -- all funds held
intrust to be invested in securities, they actually call it,
say stocks of the United States, bearing a rate of interest of
not less than five percent per year.

As a result, Your Honor, in terns of the benefit to the
governnment, we think that we have shown clearly that there is
such a benefit through Dr. Mller's testinony, we think
Dr. Cornell's testinony confirns that there was a benefit, and
the governnment's own witness, M. Gegg, in a prior hearing
makes clear there was a benefit to the governnent to have this
excess -- the excess funds in the Treasury General Account and
ot herwi se available to the governnent even in the commerci al
bank setting.

Now, how you exactly cal cul ate that and whet her you use
a Treasury rate, a 10-year Treasury rate, as was used in the

calculations that Dr. Cornell testified about, or whether you
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end up using rates that are set out in other statutes is
sonething for the Court to determne at the end of the day.

So we would submt to you, Your Honor, that in this
type of proceeding where the plaintiffs have nade a prinma facie
showi ng that there was nore noney brought into the Trust than
has been paid out, where the defendants ultimately have the
burden with respect to disbursenents, that it is appropriate for
us to proceed on, and for the Court to hear all the evidence.
As | indicated, Rule 52(c) indicates the Court, however, may
decline to render any judgnent until the close of the evidence,
and we woul d request that of you at this tine.

THE COURT: M. Kirschman, | don't think I need any
reply. | think I understand it. | think it is quite useful to
have had this notion and to have heard it at this point in the
trial. It tends to be a mni summary of where we are so far.

The pretrial order in this case issued on May 2nd did
point out that it would be the plaintiffs' burden to establish
both the fact and the anmount of the governnent 's benefit from
its alleged use of the funds that are not explained by the
governnment's data. That is one of the two prongs, if you wll,
of this trial, the first being how nuch noney was recei ved and
not di sbursed.

On that first issue, how nuch noney was received and
not disbursed, the burden of proof is a bit murky. W have

been, | think, proceeding on the prem se that under ancient
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equity cases, if the governnent can't account for it -- that
it's the governnent's burden to account for that noney, and if
it can't account for it, then consequences flow. And part of
this trial, of course, a mgjor part of this trial is figuring
out how much that is and what are the consequences.

But on the governnent's benefit, there's a different
overlay, |legal and factual overlay that | have to deal wth
The pretrial order points out cases that establish that it is in
fact the plaintiffs' burden to establish the fact and the
anount, and when we're dealing with this issue of benefit to the
governnment, we are dealing with a question that is legally a
di cey question to begin wth.

Because there is, it seens to ne, a strong counter
argunent that you can call it whatever you want to, it's
interest, and the governnent isn't liable for interest. And as
| indicated in the pretrial order, that question, the question
of whether the benefit, if proven, is the functional equival ent
of prejudgnment interest remains for decision.

But on top of that is the question of how -- even if
benefit to the governnment can be awarded in a case like this,
how can it be proven and on what anmount. | think we heard in
t he exam nation and cross-exam nation of the plaintiffs
W t nesses that sone of the noney, naybe a substantial anount of
the noney that can't be accounted for by the governnent can't be

accounted for because of, let's say, waste, fraud, and abuse.
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If nmoney is lost through waste, fraud, and abuse, the governnent
doesn't have the benefit of it, and there may be a danmages cl ai n
for it, but | don't think there's an equitable benefit to the
governnment claimfor it.

O if the noney is in banks and not in the Treasury,

M. Mller testified on the basis of what he thought was common
sense that the governnent has the use of and nakes its borrow ng
cal cul ations on the basis of funds that are held in banks, but
he didn't really know that. | haven't heard anybody who knows
that in this trial.

It is not clear as a matter of |aw how precise this
benefit showi ng would have to be. | think equity may very well
support -- on the other prong of the case, the
how nmuch-i s-not - account ed-for-prong of the case, equity may very
wel | support sonmething that is the best judgnment that can be
made given a |lot of weak data points. [|'mnot sure that equity
wi |l support a benefit to the governnent cl ai mbased on those
sane ki nd of weak dat a.

And so | have to say that at this stage of the gane --
it's not a ganme. At this point in the trial, the governnent has

the better of the argunent on the benefit to the governnent

argunent, | believe. That doesn't nean |'m going to issue that
ruling now | think under Rule 52(c), if | take the matter
under advisenment to the close of the evidence, | will ultimtely

reviewit, ultimately review it based on the record as it
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existed at the close of the plaintiffs' case, and |'mgoing to
do that.

But I'"'mnot finished with any of the issues in this
case yet, and accordingly, I'mgoing to decline to rule on the
52(c) notion until the close of the evidence, but with the
caveats that |'ve already |aid down about what the benefit to
t he governnment -- what the standard is and what the state of the
record is.

So the notion is under advisenent until the close of
the evidence, and it's time for us to get on with Ms. Herman's
t esti nony.

Good norni ng, M. Herman.

THE W TNESS: Good norni ng, Your Honor.

THE COURT: | won't ask how you cel ebrated Father's
Day. | have a feeling you got stuck in town.
THE WTNESS: | was on an airplane, Your Honor.

THE COURT: Al right.
MR. DORRI'S: Thank you.
(M CHELLE HERMAN, DEFENDANT wi tness, having been previously duly
sworn, testified as follows:)
CONTI NUED CROSS- EXAM NATI ON
BY MR. DORRI S:
Q Good norning, Ms. Hernan.
A. Good norni ng.

Q M. Herman, as you may recall, on Thursday we left off where
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| was beginning to ask you sone questions regardi ng Osage and
your cal cul ations regarding Osage. And | indicated | needed a
little nore tinme, obviously, in |ight of sone of your answers to
try to study that and figure that out, and I would |ike to pick
back up with that now, if we m ght.

I n Defendant's Exhibit 372, which is the binder that we
have - -

MR. DORRI'S: And Your Honor, do you still have your
bi nder there with you?

THE COURT: | do.

MR. DORRIS: If you would turn with ne under Csage A,
which is back toward the back of the notebook, and then it wll
be Bates page 149.

BY MR. DORRI S:

Q M. Herman, for the years 1980 through 1925, for nost of

t hose years you have estimated the anount of noney you believe
cane into the IIMsystemin connection with the Gsage annuiti es.
Is that correct?

A. | believe from 1880, sir.

Q Yes, ma'am

A.  Yes, sir, we have.

Q Oay. And the way you did that, and | ooking at this
particular exhibit --

MR. DORRIS: And you nmay see if you can bring that up.

It woul d be 372, page 179. And can you kind of blow up the blue
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area there? | tell you what let's do, just down at the very
bottom of the page, blow that up.
BY MR. DORRI S:
Q Your exhibit that we | ooked at on Thursday indicated for the
bl ue area, that that had been used cal cul ati ng a percentage of
31.2 percent, saying that 31.2 percent of the total Osage
annuities was paid into the Il Msystem Correct?
A. During that tinme frane.
Q Raght. And what | was struggling with at the tinme was to
figure out how you canme up with the 31.2 percent. But let's see
if I have it right now

You took the -- in the colum that's just left of the
bl ue colum, you took those percentages that are indicated there
that fall within the blue tinme period, which the one for 1925
woul d be, for exanple, 31.9 percent. Do you see that?
A.  Yes, | do.
Q And then you used those nunbers that appear in that colum,
starting at 31.9 percent and above it in that colum, and added
t hose together and divided by the nunber of years to then cone
up with a percentage to apply for the rest of this period?
A.  Yes, that's an average of the avail abl e dat a.
Q So for about six or seven years, during this lengthy period
you canme up with an average that you believe was paid into the
|1 Msystem and then used that to calculate the others?

A. That's correct.
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Q So at best you would agree that this is an estinmate, and
your colum even calls it estimated Il M paynments. Correct?

A. For that tinme frame, yes, sir.

Q Inasimlar fashion you did for many of the tinme periods
that are then shown in yellow there on page 149 and 150.
Correct?

A I'msorry, | don't believe | understand the question.

Q In other words, for that tinme period you nmade a siml ar
average cal culation and applied it to the years in which you had
no data?

A. It's not that we had no data. W didn't have the individual
paynents for sonme of those tinme franmes, and we --

Q I'msorry, go ahead.

A. | apologize. W used a different set of years to determ ne
the average for the yellowtinme frane.

Q You used the years where you did have sone data about the
anounts you believed were paid into the IIMin the yellow tine
period. Correct? You used those averages to calculate the
average to apply to the other years in the yellow tinme?

A, Yes, we used all the available data during that tinme frane.
Q But then the period that's in gray bel ow that on page 150,
that period you didn't have any data as to whether all or sone
part of the Osage had been paid into the IIM Correct?

A. We did not have tine to find reports for that period.

That's correct.
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Q kay. There may be data out there, but you didn't have tine
togo find it. |Is that correct?
A. That's correct.
Q So you have then cone up with a percentage, |ooking at the
period before that and the period after that, to arrive at a
percentage to use during that period. Correct?
A. That's correct.
Q And that is then an estimate that is not based on anything
that was paid into the I Msystemduring that particular period
bet ween 1952 and 1968. Correct?
A. It's based on the paynents prior to and subsequent.
Q Now, would you look all the way at the back of this
not ebook, it would be page 206 in Defendant's Exhibit 372, and
it says, "Osage Headright H story Per Share."

MR. DORRIS: If you'll blow up the top there so we can
see it.
BY MR. DORRI S:
Q Is this a chart that you put together, M. Herman?
A. No, sir, thisis fromthe website.
Q Oay. So this is a docunent that you used fromthe website.
s that right?
A.  This in conjunction with the docunent previous, which is the
1975 annual report fromthe tri be.
Q kay. So Bates pages 199 through roughly 204 was an annual

report fromthe tribe. Correct?
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A. That's correct.

Q And where there were differences between the two nunbers

the information that's on page 206, in that and the annual

reports, which did you rely on?

A. | used the 1975 report, as the website report sw tches from

fiscal year to cal endar year.

Q Oay. So at tinmes you used the annual reports?

A Yes.

Q D d you ever use the website report in lieu of the annua

reports?

A. | would have to look. | don't recall.

Q Now, the information that is on page 206, are these anobunts,

then, that we see in the total anount in the -- the annual total

in the colum there, after the year, the first colum, that's

t he per-share anount for each of the Osage headri ght owners?
For exanpl e, $10.50 would not be the total anount paid

to all the Osage headright owners, it would be a per-share

anmount. |Is that correct?

A. For that entire year, yes.

Q And to the best of your know edge, these are accurate

anounts that are stated here on page 206?

A.  As | nentioned, sone of these -- this chart switches from

fiscal year to cal endar year, so as a result, there's sone

doubl e counting within the website.

Q Now, where did you get nost of your information regarding
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Gsage?
A. I'msorry, what information specifically, sir?
Q Wll, after this notebook there were four nore notebooks

that were containing, it appeared to nme to be nothing but
information dealing with the Osage. |s that correct?

A Primarily financial docunents relating to the GCsage
payments, yes.

Q And where did you get those docunents?

A. It depends on the tine frane, sir.

Q kay. Can you give nme an overview, or is there a particular
docunent you're aware of that tells ne what tine -- who provided
you what information for what tinme frame?

A Yes. Primarily the data froml| believe it's 1973 forward
was | ocated by the Ofice of H storical Trust Accounting. The
earlier years were gathered as a conponent of the Andersen
Tribal Reconciliation, and the |ater years were gathered either
from TFAS batches or docunent search at the AIRR

Q And that's the tine frame from 1972 forward, you're saying?

A | believe it was '72 or '73.

Q Okay. And before '72, where did you get that information?
A. Dr. Angel gathered it fromthe National Archives.

Q And provided that to you?

A.  Excuse ne, sonme of the docunents during the 1950s and 1960s

| believe were also found at the AIRR

Q kay. So before 1972, sonme of the docunments were from
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Lenexa and sone of the docunments were from Morgan Angel ?

A.  Yes. The docunents from Morgan Angel were gathered fromthe
GAO settl ed account packages.

Q And who gat hered those for you?

A.  Soneone on Dr. Angel's team |'mnot aware who
specifically.

Q I'mtrying to find out, have you reviewed all of those
docunents and cross-checked them agai nst your cal cul ati ons?

A. | personally have not reviewed every docunent. Qur team
revi ewed each docunent.

Q In terns of docunents before 1972 that have to do with
OGsage, is it sonebody from Morgan Angel that woul d be the person
better able to answer questions about those, or would you be

confortabl e answeri ng questi ons about those docunents?

A. | guess it depends on the question that you're going to ask
me, sir.
Q Okay. | guess if I'masking questions about what a

particul ar docunent shows in terns of paynents to whether
they're individuals or to the I M Trust, is that sonething that
you woul d be confortabl e answering or you would defer to

Dr. Angel or his staff?

A. | would answer that question.

Q Okay. Good. Now, | want you to | ook at the docunent that
starts the second volunme of this Exhibit 372, which is

Def endant's Exhi bit 372, Bates page -- ny Bates page is cut off.
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That woul d be Bates page 206. And do you see that?
A
Q
docunent, this is an e-mail fromEd Angel to you transmtting to
you a draft of Frank's research nmeno on Gsage. And it al so says
attached is a spreadsheet. Do you see that?

A
Q
foll owed, was it?
A
Q
A
Q
purports to be from Frank Sapienza to Ed Angel dated April 14th,
2008. Do you see that?

A
Q
A
Q

cal cul ati ons that you perfornmed?

| believe it says 208, yes.

Okay. Thank you. And blowing up the top half of this

Yes, | do.

The spreadsheet was not anywhere in the vol unes that

"' m not certain.
Ckay. And the reference to Frank there is to whont?
Frank Sapi enza.

And then we see followng the e-mail there a nmeno that

Yes, | do.
Did you understand that to be a draft neno?
Yes, | did.

And have you used that neno in its draft formin the

A.  Sone of the nunbers gathered, yes.

Q Okay. Let's look at that nmeno. Who is M. Sapienza?

A. | believe he's a contractor to Dr. Angel.

Q And did M. Sapienza -- do you know what his background is?
A. | believe at one point he worked for | TAD.
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THE COURT: For what ?

THE WTNESS: | believe it's referred to as | TAD, Your
Honor, the Indian Trust Accounting Division.
BY MR. DORRI S:
Q And that would be at General Services Adm nistration?
A I'"mnot sure.
Q But do you know whet her he was working at Interior or at
sonme ot her agency?
A I'"mnot aware.
Q You just know the nanme of the division of whichever agency
it was. Correct?
A. As | nentioned, | believe that's the division he worked for.
" mnot certain.
Q ay. Now, |ooking down -- and you have accepted what
M. Sapienza has said in this e-mail in part of your
calcul ations. Correct?
A.  Sone of the nunbers he gathered, yes.
Q In fact, sone of the nunbers he gathered were instrunental
in your calculation of the percentage that went into the Il M
systemduring the first roughly 40 years of your cal cul ation.
Correct?
A. | believe the next page of this neno refers to a specific
time frame where M. Sapienza wasn't allowed by the Archives to
copy the records because they were deened to be fragile.

Q Okay. Looking at the bottomof this first page, that |ast
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paragraph, do you see -- if you'll take a nonment and read that
first sentence to yourself.

A. (Wtness conplies.)

Q Now, do you know what he's referring to when he tal ks about
Osage settled accounts?

A | believe he's referring to the settled account packages
during the Treasury tinme frane.

Q Oay. And the Treasury time frame, rem nd us, was when?

A, Prior to 1921

Q And then the GAOtine frane of settled packages that you
referred to on Thursday | think you told nme was 1921 to 1951.
Is that correct?

A. That's correct.

Q And then when it says, "Because of tine constraints and in
an effort to |locate the highest dollars paynents,” it indicates
he concentrated on a six or seven-year period there. Do you see
t hat ?

A Yes, | do.

Q Do you know why he was | ooking for just the highest dollars
paynment s?

A. Because we didn't feel we would have tinme to review all of
t he paynents.

Q Oay. So this was an instance where you went and | ooked at
t he hi gher dollar paynents because you didn't have the tine or

weren't going to take the tine to look at all of the paynents.
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Is that correct?
A. | believe | said we didn't have the tine.
Q Okay. Wether you had the tine or didn't have the tine, it
wasn't done, though, was it?
A. As | nentioned, we did not have tine to |look at all of the
i nformati on avail abl e.
Q Okay. But do you believe that there was information
avai l abl e, had you taken the tine to look at it, that you could
have cone up with somet hing that woul d have been nore precise
t han what you have put in your notebook and in your cal cul ation?
A. | believe there are additional docunents available. | can't
tell you howit mght change ny cal cul ation w thout review ng
t hem
Q ay. Look down under -- on the next page, under Results
and Concl usions --

MR. DORRIS: And if you'll blow up that |ast half of
t hat page.
BY MR. DORRI S:
Q Do you see in the second sentence it says, "Wile al
paynents were nmade by check, a quick review of other pertinent
docunents in the accounts, schedul e of individual bank accounts
and schedule of 11 M accounts, failed to answer adequately the
question as to whether the individual paynents were disbursed
directly to the headright hol der or whether the noney was

transferred into IIM"
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Do you see that?
A.  Yes, | do.
Q And that's for the period of July 1915 to June 1919
Correct ?
A. That's correct.
Q Now, |ook down, then, at the bottomof this page -- the
hi ghlighting, by the way, is in the original docunment. This is
not nmy highlighting. Gkay? And | take it where we start seeing
t hese red notes that have been nade there, those then show where
you' ve cone in and taken sonme of his information from anot her
tinme period and are using those in your calculations. Correct?
A.  Yes, that does indicate that we're using that infornation.
Q So essentially you' ve used fromthe first quarter of 1920
t hrough, on the next page, the second quarter of 1922. Correct?
A. | can't see the next page, sir.
Q Wwell, it will be comng up nonentarily. And if we | ook at
the top half of that, you' ve then used M. Sapienza's
calcul ations for that directly in your calculations. Correct?
A. May | see the previous page again, please?
Q Do you see that blown up at the bottom M. Herman?
A. No, | just needed the titles. Thank you. And if we could
switch back to the next page.

It appears so, sir, but | would need to check. But |
appears that we have used these. |'mnot certain about the

third quarter of 1920, though.
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Q But a quick check back into the cal cul ations in notebook one
of Defendant's 372, it appears to you, at |least sitting here
today on the stand, that you did use this information fromthe
draft menmo of M. Sapienza. Correct?
A. | believe we didn't use the third quarter of 1920, but |I'm
not certain. It appears it's broken up into three paynents.
woul d have to do additional review
Q Now, did anybody indicate to you that you should rely on a
draft meno, or was that your decision?
A It was ny decision. And ny understandi ng of the nunbers
here is that these docunents couldn't be copied and that was the
issue. It wasn't -- the draft was nore the fact of summari zing
the research that was done, not the nunbers thensel ves.
Q D d anybody tell you that you could take M. Sapienza at his
wor d?

"' msorry?

Di d anybody tell you that you could rely on what

A

Q

M. Sapienza told you?
A. In terns of providing the nunbers to ne?

Q Yeah, providing information about the settl enent packages.

A. | don't recall sonebody specifically telling me that | could
rely on M. Sapienza.

Q O not? Nobody commented on his credibility one way or the

ot her ?

A. Not that | recall, no.
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Q Well, let me be real precise -- a little nore precise in ny
questi on.

D d anybody tell you that M. Sapienza had previously
been found to have filed a false affidavit with this court in
connection with the GAO settl enent packages?

MR. QUINN:  (bjection, Your Honor. Lack of rel evance,
| ack of foundati on.

THE COURT: This is a non-jury trial. 1'll let it in.
A I'msorry, sir, could you repeat the question?

BY MR. DORRI S:

Q Yes. Did anyone tell you that M. Sapienza had been
previously found to have filed a false affidavit with this court
regardi ng GAO settl ement packages?

A. Not that | recall.

Q But you have taken information froma draft e-mail fromhim
and used that at least in part to cal cul ate the percentage of
Osage paynents into the IIMTrust for a period of about 40 or
45 years. Correct?

A. W've used the nunmbers as he recorded off of the docunents,

yes.
Q Okay. MNow, when | |ooked through sonme of the docunents in
t he Osage package, that would attenpt -- in sone of those you

were attenpting to include docunents that would show t he anounts
that were paid directly to the OGsage headright owners. Correct?

A.  Yes, we included both the direct and conponent that cane
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1 into IIM to the extent they were avail abl e.

2 Q In sonme of those | found references where they were being

3 paid to estates or to guardians of mnors, estates of deceased

4 peopl e or guardians of mnors. D d you notice that in sonme of

5 t hat, too?

6 A. | dorecall. | don't recall a specific instance, though.

7 Q And even though that was the case, it's your testinony you

8 believe those were not paid into the Il M systenf

9 A. Based on the docunents that | reviewed, the checks were

10 clearly witten. | would have to | ook at the specific question,

11 the specific docunent you're referring to.

12 Q Okay. Now, when you said the checks were clearly witten,

13 you haven't actually |ooked at any of those checks. Correct?

14 A. No. |'mnmaking that statenent based on the check nunbers

15 bei ng recorded on the docunent.

16 Q Okay. Now, so when you say the checks clearly indicated

17 sonet hing, you actually were | ooking at a schedule, a paynent

18 schedul e that had people's nanes on it, and you were assum ng

19 the checks were witten to the people on that schedul e.

20 Correct?

21 A.  That the checks were witten as indicated by the check

22 col umm, yes.

23 Q Now, what does -- let ne change subjects now. W' re noving

24 of f of GCsage. Ckay?

25 What do you nean when you wite that sonething is
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1 likely to occur, by the word "likely"?
2 A I'msorry, in what context, sir?
3 Q Like you say sonething is likely overstated or understated.
4 A | believe it's just a descriptive word. If you have a
5 speci fic docunent, |I'mhappy to look at it.
6 Q Well, would "likely" in that context nean that it's nore
7 than a 50 percent chance that it would be overstated or
8 understated in the exanple | gave you?
9 A. | would have to | ook at the specific docunent. |'msorry.
10 Q Okay. MNow, |ooking at the notebook, at DX-372, volunme one
11 at page four, you see that all of the funds in the pre-1972
12 period are referenced to -- the anmobunts go to your page A-1.17?
13 A Yes, | do.
14 Q I'mon Bates page four, and |I'mjust saying that if | want
15 to find out information on what occurred before 1972, you're
16 saying on this schedule go to page A-1, page one. Correct?
17 A. That's correct.
18 Q Wien | turn to page A-1 and | look at -- this is now Bates
19 page eight. Are you with ne? Are you on Bates page eight,
20 Ms. Her man?
21 A Yes, | am
22 Q This is information where this information is taken from
23 this schedule and is then put on the schedule we just | ooked at,
24 whi ch was page four. Correct?
25 A. That's correct.
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Q Now, we |ook at this and it says "collection detail" across
the top, and the next heading are "estinmated values.” Do you
see that?

A.  Yes, | do.

Q Wen | look at that, does that nean that the collection --

t hose col | ection nunbers are al so esti mat ed?

A W start with the total collection nunber that was provided
by NORC, and we've just wal ked through how we determ ne the
OGsage annuity calculation and the Tribal I M nunbers | believe
we revi ewed on Thursday, which are found in the next section of
t he bi nder.

Q But one is talking about in terns of being estinmated val ues,
the others talk about in terns of being detailed, and | was just
wanting to find out, are the collection details, are those
estimates or are those actual anounts?

A. | believe, as we | ooked at, sonme of the Osage nunbers are
estimated and sone are actual anounts that were | ocated. The
Tribal Il M nunber has been estinmated, and the "other receipts”
is the differential between NORC s total collection and those
ot her two col ums.

Q So the "other receipts" is then based -- the begi nning
nunber is based on an estimate from NORC. Correct?

A. That's correct.

Q So nmuch of the collection detail is also estinmated anounts.
Correct?
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A. Wth the exception of the GCsage, that's correct.

Q Now, | ook where it says "estinmated val ues" at footnote two,
and let's blow up footnote two. |Is footnote two sonething you
wr ot e?

A. No, it is not.

Q Wwo wote it?

A.  Dr. Scheuren.

Q Okay. Who prepared this docunent that we're | ooking at,
Bat es page eight of Defendant's Exhibit 3727

A1 did.

Q Oay. And then you asked himwhat you should put there?
A. Dr. Scheuren provided this information with his estinmates.
Q kay. Because you gave ne in the backup docunentation an
e-mail from it was not Dr. Scheuren but sonebody on his staff,
t hat gave these nunbers, but it did not provide this footnote.
| s there sonme other footnote that you had fromDr. Scheuren?
A. |1 don't recall if this footnote did cone fromDr. Scheuren
or a menber of his staff.

Q Didyou talk to himabout what this neant?

A. No, | did not.

Q Oay. So if we want to ask sonebody about what's neant by
this footnote two, we need to ask Dr. Scheuren. Right?

A. That's correct.

Q Did you formany understanding as to what it neant when it

says, "a statistical nodel fit"?
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A | did not try to interpret Dr. Scheuren's footnote, no.

Q Okay. Now, when we |look at this, you see the reported

endi ng bal ance, and it says 5, it says, "IIM system bal ance
reports." Do you see?
A | do.

Q Wiat does it nean by the |1 M system bal ance reports?

A. This is just referring back to a category of reports that
were gathered by Dr. Angel

Q On, okay. So this really is just talking about sone
reports, it's not tal king about sonething that actually canme out
of an Il M systen?

A.  In sone instances, not during this tinme franme, there would
be audit reports, investnent reports, things of that nature.

You could turn to his tab to review the reports that were relied
upon.

Q Explain to ne the significance of the reported ending

bal ance and how that's used in your cal cul ations.

A. That colum is carried forward to the | ead schedul e.

beli eve we've seen that.

Q Yes, okay. And then what's the significance of it in the

| ead schedul e?

A. W conpare it to the bal ance as cal cul at ed.

Q Okay. Well, let's just take the first year, the first
period that's about -- what is that, about 34 years, 33,

34 years, 1887 to 1920? You see here in the back schedule it
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shows a reported endi ng balance of 38 mllion, and if you'll
keep your hand there and then | ook at the front schedul e, that
carries over in Colum K at 38 mllion. Correct?

A. That's correct.

Q Okay. MNow, what's the significance on the front page,

page four of Defendant's Exhibit 372, of then that reported
endi ng bal ance in that colum? How is that used in your

cal cul ati on?

A I'msorry, | don't understand your question.

Q ay. You take the Columm J, the cal cul ated endi ng bal ance,
and you cal cul ate that based on the estinmates you' ve been
provided, that there was $26.9 mllion nore paid into the IIM
system than was paid out between 1887 and 1920. Correct?

A. That's correct.

Q And you then conpare that to the reported endi ng bal ance of
38 mllion. Right?

A. That's correct.

Q And you then show a bal ance difference of 11.1 mllion.
Correct?

A. That's correct.

Q So what you're saying is, is that your estimtes of what was
collected from 1887 to 1920 is $11.1 million less than what was
actually shown in sonme report as having been in the Il M system
at that tinme?

A. That's correct.
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Q And that positive nunber in that Columm L, then, ends up
of fsetting to sone extent the ultimate anmount that's shown as
bei ng a negative $158.7 mllion over on the next page of this
spreadsheet. Correct?

A That's sinply a sumin Colum L, yes.

Q W tal ked about that $158 mllion nunber on Thursday. Do
you remenber that?

A. | believe so.

Q But your chart on the front page indicates that it is
putting nore weight on what is calculated in Colum J than what
was reported in Colum K= Correct?

A. | wasn't intending to place nore weight on one or the other,
only to show that they didn't agree in sone instances.

Q Okay. Now let's |ook back at the supporting schedul e we
were | ooking at before, which was page eight. And it says
"history."” You see the reported ending balance of 38 mllion,
and it tells nme that | should | ook at, under history, page one
in your supporting information. Correct?

A. That's correct.

Q And let's ook at history, supporting page nunber one, and
that's going to be on Bates page 33 of your Exhibit 372.
Correct?

A. That's correct.

Q And when | look at that, it shows ne the total Il M system

funds of 38 -- roughly $38 mllion, the sanme figure we've seen
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before. Correct?
A. That's correct.
Q And it tells me nowto go to page two to see the detail for
it. Right?
That's correct.

Q Now, when | turn to page two --

MR. DORRI'S: And can you bring that up, please?
BY MR. DORRI S:
Q We have turned this upside down. |If you'll look at the
screen with ne just a second, M. Hernman.
A, Sorry.
Q These will nake your eyes go crossed | ooking at them

MR. DORRIS: Can you bring up the part there on the
bottom of the screen?
BY MR. DORRI S:
Q Let's look under, it says, "Funds in banks and in the hand
of superintendents.™

MR. DORRI'S: Can you blow up that top portion? Yeah,
the yellow portion. And can you blow up the first few lines?
BY MR. DORRI S:
Q Do you see the 38,035,476 that's been underlined there in
t hat col um?
A.  Yes, | do.

MR. DORRI'S: Your Honor, it's just the top half of this

page is turned upside down in your notebook.
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1 BY MR. DORRI S:
2 Q But that's where the nunber conmes from Right?
3 A. That's correct.
4 Q And you see that that colum has footnote one. Do you see
5 the colum? You can ook on the screen. |It's easier to see in
6 the yellow. Do you see footnote one?
7 A. | believe so, yes.
8 Q Oay. Now let's go down and | ook at what that footnote
9 says.
10 MR. DORRI'S: Can you bring up that footnote, please?
11 BY MR. DORRI S:
12 Q Do you see that the footnote one says "data i nconplete,
13 speci al deposits not included"? Do you see that?
14 A.  Yes, | do.
15 Q Had you noticed that before?
16 A | don't recall.
17 Q Wiat you' ve used here, then, is a figure that says, here's
18 t he endi ng bal ance of $38 million, and you've used that in your
19 schedul e as part of this overall calculation that you' ve done.
20 Correct?
21 A. That's correct.
22 Q And yet right on the docunent that you put behind it, it
23 says this data is inconplete because special deposits are not
24 even included in the nunber. Correct?
25 A Yes, it does.
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Q Do you know how nmuch the special deposits were as of 19207?
A. No, not at this particular tinme, | do not.
Q Now let's | ook back under a previous schedule we were
| ooking at, which was A-1.1. Let's look at A-1.1, and this then
woul d be Bat es page 10.

MR. DORRIS: And if you could bring up the top half of
this chart.

BY MR. DORRI S

Q Now, on this particular -- this is then where you are using
estimated Tribal IIMand you're using to estimate that. Do you
see that?

A.  Yes, | do.

Q And you then have receipts in the colum under "receipts."
Correct?

A. That's correct.

Q And these are then receipts that you were given by whon?

A. These reports were provided by Dr. Angel.

Q Oay. And this is the sane information, to the best of your
know edge, that Dr. Angel gave to Dr. Scheuren. Correct?

A. | believe so.

Q And so in this receipts colum, these are then the receipts
that are being used in your calculations, to the best of your
know edge, as to what was received into the system Correct?

A. | believe this was part of the information that was provi ded

to Dr. Scheuren, if that's your question.
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Q Okay. MNow | ook over at docunent reference on the far right.
Do you see it?

A.  Yes, | do.

Q And so this is then saying, here's where you can find al
this information. |Is that right?

A. That's correct.

Q And |look at footnote two. Do you see -- you saw t hat
footnote two was referenced there. Look at footnote two. It
says, "These reports,” and that would be referring to the
reports that are part of the docunents that are in that col um.
Ri ght ?

A. That's correct.

Q By the way, did you wite this footnote?

A. | worked on this footnote with Dr. Angel
Q kay. "These reports were generated in response to the
enactnent of the Sundry G vil Appropriations Act," I'll skip the

parent hetical, "on June 30, 1906. Under Section 5 of this act,
government agencies were required to report all nonies to
Congress which were derived fromthe proceeds of public property
or any other source that was not paid into the General Treasury
Account. These reports likely understate total receipts.”

Do you see that?
A.  Yes, | do.
Q And why did you -- is that consistent with your

under st andi ng?
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A.  Based on ny conversations with Dr. Angel, yes.

Q Okay. And so even Dr. Angel told you the receipts that are
shown on this report are |ikely understated?

A.  That was his belief, yes.

Q Oay. And that was where | was tal king about |ikely
understated; in other words, nore likely than not there was nore
noney received than what this report shows. Correct?

A. That's his understanding, yes. That's what we di scussed.

Q Now, how much nore noney was received than what you're
giving the plaintiffs credit for on this chart?

A I'msorry, sir, | don't understand your question.

Q Wll, we've taken receipts and said, here's what's been
recei ved, and you' ve used that in your calculations. Correct?
A. These recei pt nunbers aren't being utilized to determ ne
total receipts, these receipt nunbers are being utilized to
determ ne Tribal 1M

Q Because these nunbers were given to Dr. Scheuren that used
themin sone fashion, and he then cane up with total receipts
for a whole period. Correct?

A. | don't know how Dr. Scheuren utilized these reports in his
cal cul ati on.

Q Let nme ask you this: |If you use these receipts nunbers, you
know you' re using nunbers that are likely understated in terns
of total receipts. Correct?

A. I'msorry, in regards to ny calculations of Tribal IIM
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Q If anybody uses these nunbers to cal cul ate total
collections, then their total collection nunber is likely
understated. Wuld you agree with that?
A. It depends if this is the only source that they're relying
upon. | don't know how Dr. Scheuren used these nunbers.
Q Oay. |If this is the only source sonebody relies on, then
their total collection nunber is |ikely understated. Correct?
A.  For that particular year, based on --
THE COURT: You're going to wing an answer out of her
on this subject one way or another, aren't you, M. Dorris?
MR. DORRI'S: Yeah, | guess so, Your Honor.
THE COURT: | mean, she's not accepting any of the
prem ses of your question, so why don't you nove on?
MR. DORRI'S: (Ckay, Your Honor.
BY MR. DORRI S:
Q Now, from 1987 (sic) to 1951, which is about 64 or 5 years,
you' ve ended up using a begi nning balance for -- or an ending
bal ance for 1920 that was inconplete. Correct?
A. It did not include special deposits. That's correct.
Q And at least for the receipt nunbers for these years, '34
t hrough ' 49, you have a question certainly in your mnd as to
whet her those are conplete. Correct?
A.  Those nunbers didn't specifically cone into ny nodel.
Dr. Scheuren's estimte did.

Q So to do that, we would have to track those in through
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Dr. Scheuren to see to what extent he used those. Right?
A. That's correct.
Q Okay. Now |let ne ask you about the period of 1921 to 1951
that you' ve referred to sonetines as the GAO period, settlenent
period. Correct?
A. That's correct.
Q And would it be fair to say that in your cal cul ati ons and
the calculations in your chart, reliance has been made on the
GAO settl ement packages?
A.  For the GCsage information, yes.
Q For any other information?
A | wuld have to review. | believe it's just the GCsage
information, but | would have to review the binder again.
Q ay. Sitting here today, you can't think of any other
pl ace where the settl enent packages were used other than in the
Gsage. Is that right?
A. Not that | recall, no.
Q Now, are you aware of a summary judgnent that had been
i ssued by this court previously?

MR. QUINN: (bjection. Relevance, Your Honor.

THE COURT: I'Il allowit. [It's cross-exam nation.
Let's see where he's going wwth it.
BY MR. DORRI S:
Q M. Herman, are you aware of a summary judgnment that had

been previously entered by this court with respect to the GAO
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settl| enment packages?

A. | know that there was a notion. | don't recall reading it.
Q kay. Wen you say a "notion," you don't recall reading the
judge's opinion on that?

A.  No, | do not.

Q Okay. Let ne see if | can refresh your recollection

MR. QUINN:  (bj ection.

THE COURT: Well, it wouldn't be recollection if she
hasn't read it.

MR. DORRIS: Wll, she says she can't renenber if she
read it, Your Honor. | think that's what you said.

THE COURT: Onh, well, humthe first few bars. Maybe
she' || renmenber it.

MR. DORRI'S: Fortunately | don't have to hum For the
record, Your Honor, it's at 260 F.Sup 2d, 110. 1It's an
April 28, 2003 order

And if you would bring up the last page, it indicates
that "ordered that summary judgnent be and hereby granted,” and
then there are five nunbered paragraphs there, Your Honor:

"At no tine has the General Accounting Ofice conducted
an accounting of any Individual Indian Trust accounts; two, at
no time has the GAO conducted a final conprehensive audit of
| ndi vi dual Indian Trust accounts; three, at no tinme has the GAO
engaged in any regul ar practice of auditing Individual Indian

Trust accounts; four, at no tine did the GAO settl e | ndividua
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I ndi an Trust accounts; and the GAO possesses no copi es of
statenents of outstandi ng checks for the years 1932 through
1955. "

BY MR. DORRI S:

Q Have you seen that summary judgnent order before,

Ms. Herman?
A Not that | recall. But | have heard sone of these points
bef ore.

Q And howif at all was this order, or what you had heard,
taken into account in any of your cal cul ati ons?

A. | was relying on the underlying financial docunents, not
whet her or not GAO had audited the accounts. So it didn't cone
i nto consideration.

Q You relied on the docunents thensel ves. Correct?

A. That's correct.

Q And whether GAO had a regular practice of doing that, or in
fact was standi ng behind any of those reports, you didn't

consi der that. Correct?

A. As | nmentioned, | limted ny reviewto the Osage information
and those docunents.

Q Nowlet's look -- skip up to the tinme frane of -- we | ooked
at 1972 through 1985 previously. Let's |ook back at the front
of the schedule. This would be page four, this kind of the
mast er schedule with all of your references. And from 1972 to

1985, those are all then on Schedul e A-2.1. |s that correct?
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O for the nost part?

A.  Yes, they are.

Q Let's |look at Schedule A-2.1, which is page 28 of
Defendant's Exhibit 372. And is this then the schedul e t hat
shows how the nunbers on the front page were cal cul ated?

A.  Sone of them yes.

Q And it shows further reference to other cal cul ations.

Ri ght ?

A. That's correct.

Q Now, one of the nost significant changes fromthis period
fromwhat you had done previously is in 1985. Correct?

A. That's correct.

Q And you see in 1985 you have total G.DL collections of

$445.7 mllion. Right?

A. That's correct.

Q And you've deducted fromthat $19.1 mllion?

A. That's correct.

Q And that is identified as a beginning balance. Correct?

The sum of the begi nning bal ance transactions for that tine

franme. Right.

Q Now, when | look at the $19 million nunber, | don't see any
further schedul e or support whatsoever included for it. |[Is that
right?

A. That was a summary witten agai nst the database. There is

not a separate schedule for that nunber, no.
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Q Nor a separate run fromthat database. You didn't include
that. Correct?

A I'msorry?

Q You didn't include the run itself?

A.  That woul d represent potentially tens of thousands of
transacti ons.

Q Okay. But the long and short of it is, is that al nost

$20 million has been deleted froma spreadsheet that you
otherwi se are relying on, and there is no other docunentation
what soever in all of your supporting materials to support this
deduction. Correct?

A.  No additional materials have been provided for that nunber,
no.

Q Okay. Now, did you know that -- at |east believe that

begi nni ng bal ances were included in that total when you
testified here in Cctober of 20077

A | believe | did, yes.

Q You did know it, but you had not made this adjustnent at the
time?

A As | nentioned, OHTA has begun rekeying transactions from
the paper tine frame. These transactions have been rekeyed and
SO now we're able to identify them

Q kay. But you did knowit or you didn't know it when you
testified in October 20077

A.  Not the anmobunt of the transactions. That begi nning bal ances
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were included in these nunbers, yes, but not the anount.

Q Oay. So it was really through sone rekeyi ng process that
this has been discovered for 19857

A.  The anmount, not the fact that it occurred. Yes.

Q And did you note anything in your prior exhibits that this
was an adjustnment that was pending or anythi ng?

A I'msorry, in AR-171?

Q Yes.

A. Not that | recall, no.

Q So are the other nunbers above it, then, on these tota

coll ections, do those all have begi nning bal ances in thenf

A.  These nunbers woul d i ncl ude begi nni ng bal ances as | RV5 cane
on line. So that would be | believe fromthe |late '70s forward.
Q Oay. So IRV cane on line, but you don't have the

el ectroni c data before February of 1985. Correct?

A. That's correct. Unless it's been rekeyed.

Q And, well, when you say rekeyed, you've gone back and | ooked
at hard copies to then manually enter in information?

A Yes.

Q And do you have hard copies for all the data of fiscal year
1985 and 1984?

A. Not yet, no.

Q But what you have rekeyed, you think that it shows begi nning
bal ance of over $19 million?

A.  Yes, it does.
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Q So that $19 million just disappears entirely out of the
collections. Correct?

A It's been reduced fromthe total collection nunber, yes.

Q Nowlet ne ask this: You refer to -- for exanple,

footnote four says that information is comng fromthe IIM
system bal ance report. So that's the reporting endi ng bal ance?
A. That's correct.

Q That sanme IIMsystemreport, does that provide collections
i nformation?

A. | wuld have to look at this specific report to tell you

t hat .

Q You don't know whether it does or doesn't?

A. Each one of these is referenced to different reports, so we
woul d have to flip back to the report itself.

Q Oay. Well, the collections report is not referenced to
anything that | see by footnote.

A.  Wat collection report, sir?

Q The first three colums don't have any footnotes, but I
guess the references nmean we go back to that spreadsheet that --
A. | believe we | ooked at that spreadsheet on Thursday, sir.

Q That's the spreadsheet, then, that cane frominformation
that Chavarria, Dunne & Laney provided to you?

A. The first columm, yes, sir.

Q Nowlet nme ask you to | ook now over at the next schedul e,

whi ch woul d be page A-3.1. Now, do you see on A-3.1, these are

Rebecca Stonestreet (202) 354-3249 ki ngreporter2gveri zon. net

PDF created with pdfFactory trial version www.pdffactory.com



http://www.pdffactory.com

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

722

t hen where you're showi ng receipts and other information from
1986 forward. Correct?

A. That's correct.

Q And then | ook under for other receipts, |IRVS data, do you
see there the first for 1986, the first nunber is 133.3 mllion?
A Yes, | do.

Q And then next to it shows an adjustnent where it's been

adj usted downward for 122.7 mllion. Do you see that?

A.  Yes, | do.

Q Nowlet's bring up the first -- the year and the first three
colums of this report dealing with interest for the first four
lines or so. Now, it may be easier to followit on the screen.
Do you see that, for exanple, in 1986 you're indicating that the
| RMS data shows that there's $27 mllion in interest. Correct?
A. That's correct.

Q But that the reported data fromgoing to a separate
investment report is at $37.5 million. Correct?

A. That's correct.

Q And you've used that $37.5 million in your spreadsheet for
interest. Correct?

A. That's correct.

Q And you've noted, well, between what | RVS had for interest
and what the investnent report said had for interest, there was
actually $10.6 mllion nore in interest earned than what's

reflected in the | RV5S dat a. Correct?
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A. The interest colum here for the |RVMS data is based on the
system codi ng, as we discussed earlier, and not all interest in
the systemis coded as such. VWhich is why | relied on the

i nvestment report for the interest nunber.

Q You said the investnent report is a better indication of how
much interest was collected. Right?

A.  WAs earned, yes.

Q Was earned. Because the IRVS data itself only shows that
$27 mllion was earned when you | ook at that coding. Correct?
A. That's correct.

Q But then you took this difference of 10.6 mllion and you

t hen deducted that fromthe total that's collected in the | RVB
system Correct?

A. Fromthe other receipts nunber, not fromthe total

Q Oay. So in other words, what you were assumng was that in
fact this other $10 mllion that was shown as interest in the

i nvestment report was reflected in the | RV5 nunber?

A Yes, | did.

Q Even though you can't find it there. R ght?

A. It's not coded as such, no.

Q So you said it nust be there sonewhere, so |I'mgoing to take
it out, away. Correct?

A. | believe | adjusted other receipts dowward the sanme anount
that | adjusted interest upwards.

Q COkay. Well, you used a better report for interest at
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$37.5 mllion. Correct?

A. | believe | said that |I felt that in IRMS not all of the
transactions are coded as interest, and so | used the interest
report to determ ne the interest nunber.

Q Soif I look at these first five columms under "adjustnent"
and total themup, ny math is there is $114.4 mllion in
interest that you believe is in IRMS that is not coded as
interest in [RVS that you' ve deducted out?

A. That |'ve added into interest and deducted from ot her

recei pts, yes.

Q And you added it into interest because you're using the

i nvestnent reports that are included in your summary. Correct?
A. That's correct.

Q Now, when we | ook over at the IRVS data, if you'll cone
across the sheet a little bit, under the colum "other receipts,
| RVS data,"” do you see there it says that we should go and | ook
at | RM5/ TFAS, page one?

A Yes, | do.

Q Look at the first nunber, just so we can nmake sure we're at
the right spot. |It's talking about other receipts, 133.3. Do
you see that?

A.  Yes, | do.

Q Solet's go and look in the back, toward the back of the
not ebook, it's about six or so tabs, |IRVS/ TFAS. And we then

woul d be at Bates page 127. Are you with ne?
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A Yes, | am
Q So I'"'mon Defendant's Exhibit 372, Bates page 127, and it
now says, this is IRVM5 and TFAS col |l ecti on and di sbursenent
data. Do you see that?
A.  Yes, | do.
Q Now, this says, "adjusted for begi nning bal ances and nmapped
transactions.” Do you see that?
A.  Yes, | do.
Q And | don't see any footnote next to the begi nning bal ances
or mapped transactions part of the title. Correct?
A. That's correct.
Q And we saw on Friday, in Plaintiffs' Exhibit 119 -- | tell
you what. If you'll stay here on this exhibit --

MR. DORRI'S: Can you bring up 119?
BY MR. DORRI S:
Q This is Plaintiffs' 119 that's on the screen, M. Hernman
You'll recall what | indicated to you, through ny cal culations I
believe there was $243.3 mllion less in your revenue nunbers
between the Oct ober version of AR-171 and your present version
of DX-371. Do you renenber us looking at this for a few m nutes
on Thur sday?
A.  Yes, | do.
Q And | think you indicated that nost of that you would
beli eve woul d be based on adjustnents for beginning bal ances and

mapped transactions. Correct?
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A. | believe nost of the beginning bal ances had al ready been
addressed in AR-171, although I'mnot certain. | believe the
majority of this is our transaction mapping.

Q GCkay. And what |I'mwanting now when | ook in all this

not ebook where you're showing all the work, this $243.3 mllion
adj ustment downward in revenues, is there anywhere in this

not ebook where | can find that calculation or detail to support
it?

A.  No. That's based on summari zing the data set.

Q So other than just this | anguage at the top of this one page
is the only place that even indicates what's happened to that
$243 million. Right?

A. | believe so, yes.

Q Do you have any workpapers to support it?

A. W have the query that we wote to generate the nunbers.

Q Do you have any conputer printouts to support it?

A.  Just the query, as | nentioned.

Q Do you have any summaries that would identify what the
various transactions that were nmapped were and t he anmounts of

t hose?

A.  The mapped transactions don't cone into the analysis, so
have the query that runs off of our tables that | could show
you, that's all.

Q On, okay. So let ne see if I've got this right. Since you

were here in Cctober, there were sone -- well, wait a second.
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said Cctober, but didn't you on Thursday testify that AR 171 had
actually been prepared in March of 20077

A Yes, it was.

Q So there had been sone transaction mappi ng since March of
2007 that has changed the information that's in the database.
Correct ?

A. It's not that it's changed the information in the database,
it's changed the way we' ve summari zed the information

Q GOkay. So it changes the sunmary of the information in the
dat abase?

A. That's correct.

Q Oay. And nowto go back and try to find what those changes
in the summary were and what caused themto change, you don't
have a list of that and you can't produce a list of that, can
you?

A. | could produce a list of transactions that we had nmapped
between that tine frame and this tine frane.

Q And then would that show ne where this $243 million is, that
list of mapped transactions?

A | believe it would, but I would have to prepare that before
| could tell you with certainty.

Q COkay. But you've not tried to prepare that?

A. No, | have not.

Q And have you done any cross-checking to verify that in fact

nost of this $243.3 mllion conmes fromtransacti on mappi ng?
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A. | did ook at sone of the years with the |argest differences
and eval uate that, yes.

Q And you have not provided any support or docunentation for
t hat process of evaluation, have you?

A.  No, | have not.

Q Soreally, when it really cones down to it today, what
you're telling us is, we've done a lot nore work on the

dat abase, and trust you that $243.3 mllion shouldn't have been
in there to begin with. |Is that right?

A. I'msaying that we've identified nore transfers, yes, that
shoul d not have been included initially.

Q Now, transfers, nore transfers. Those would be intrafund
transfers?

A I'msorry, they would be transfers within and w thout.

Q Wwell, | take it with losing 243, they're nore out than
they're in?

A. No. If nonies had been disbursed to the Tribal Trust, that
woul d be considered a disbursenment in this schedule, not a
transfer.

Q Okay. So you're not tal king about transfers to Tri bal
Trusts, then, as part of this $243 mllion nunber. Correct?

A As you saw with our exanple fromseveral days ago with the
tinber, it's not quite as straightforward.

Q | don't understand that, but |let nme go back to my question.

|"mtrying to at least find out a little bit about this noney.
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Ckay? And | understood you to say that if it was a transfer to
Tribal Trusts, that would be considered to be a di sbursenent and
not a transfer?

A. Only the conponent that went to the Tribal Trust. |If nonies
stayed within the Il Msystem that would be considered a
transfer.

Q Oay. And | had understood you to say earlier that this
transacti on mappi ng had found where transfers had been nade that
you believe should not be included, and that therefore this

$243 mllion comes out of the revenues?

A. Transfers within the Il Msystem yes.

Q Okay. So these are transfers within the Il M systen?

A. That's correct.

Q And so you've taken those out of your cal cul ati ons, but
sitting here today, you can't tell us any of those that in fact
were taken out. Correct?

A. Not as | sit here, no.

Q Howlong would it take you to put that information together?
A. I'"'mnot certain.

Q Oay. Now, as we look at Plaintiffs' Exhibit 119, do you
recall in your data conpl eteness validation study that you
referred to and tal ked about CD&L providing informtion about
what the 11 MO0 reports showed as conpared to the electronic
information for many of these years?

A. Yes, | do.
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Q Now !l want you to look, if we could bring up AR-255 fromthe
adm ni strative record of the Cctober 2007 trial, and do you see
that that is an Cctober 12, 2002 |letter from Geg Chavarria to
M. Zippin? Do you see that?

A.  Yes, | do.

Q And he's enclosing hard and el ectronic copies of the

I ndi vi dual | ndian Monies data presentation materials. Do you
see that?

A.  Yes, | do.

Q Now !l would ask you to go over and -- let's go over and | ook
at page five of this docunent, which is from-- as you | ook

t hrough the exhibit, this is from Chavarria, Dunne & Laney, and
you see up in the heading it says "Individual |Indian Monies
total receipt dollars by revenue type, fiscal years 1986 through
2001"?

A.  Yes, | do.

Q And now, in all fairness, |look over to the right. Do you
see where it does say that it's January 12, 2002, but it's
tentative and prelimnary and subject to change? Do you see

t hat ?

A.  Yes, | do.

Q That's kind of the same thing as saying, here it is, but
there may be further work that would need to be done onit. |Is
that the way you would interpret that?

A.  Yes, | woul d.
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Have you ever seen this docunent before?
Not that | recall.
kay. So that this has never been provided to you?

Not that | recall, no.

o >» O > O

Can you tell nme whether or not the revenue nunbers on this
exhibit are greater or |less than those that you have used in

your cal cul ati ons?

A. As | said, | haven't seen this before, so no, | couldn't
tell you.
Q Well, let me bring up what we'll mark as Plaintiffs'

Exhi bit 132 that conpares those nunbers to the nunbers that you
have on your Defendant's Exhibit 371

MR. QUNN. M. Dorris, can | have a copy, please, of
t he exhibit?

MR. DORRIS: Yes, |I'msorry.
BY MR. DORRI S:
Q This is a docunent that was prepared that just conpares the
revenues fromcCD&'s study in their letter to those that you've
used in your 371. Do you see that?
A.  Yes, | do.
Q And | would tell you that if 1've done the math right,
they' re showing $275.75 million nore in revenues during this
peri od based on their reading of the electronic information than
Correct?

you' ve shown.

A. | believe the schedule said receipts, so | don't know what
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information M. Chavarria was sunmarizing. He could have been
counting credits, he could have been counting things coded as

collections. | don't have a basis to nake that conpari son.

Q Had you been provided that spreadsheet from M. Chavarria

before, it's sonmething you woul d have wanted to | ook into.

Correct?
A. | woul d have asked hi m how he summari zed the informati on
yes.

Q Totry to determne why there are those differences. Right?
A. That's correct.

Q Now let's talk about your database for a mnute. You keep
referring to this as the IRMS5 -- | don't knowif | said that
very well, IRVMS and the TFAS, T-F-A-S, database. Correct?

A. That's how l've referred to it, correct.

Q But nore fairly it would be called the FTI database.
Correct?

A. It's an excerpt fromthe I RVMS systemof the | RVS database,
and nont hl y downl oads provided by the Ofice of the Speci al

Tr ust ee.

Q But then you and your staff have taken that database and
made a nunber of nodifications to it, whether adding in

i nformati on or doing transaction mapping or the like. Correct?
A. W've added a record identifier, we've added a source field,
which is our transaction mappi ng nunber, and as transactions are

data entered, we add those to the data set.
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Q But now, for exanple, this transaction mapping that you've
done and how that changes the summary that is generated by that
dat abase, that's sonething that you've done that actually is not
inthe current |RVS electronic data that the Departnent of
Interior would have. Correct?

A. W provide the information quarterly to the Ofice of

Hi storical Trust Accounting.

Q And do they put that into their system or do you know?

A It is in the CHTA system yes.

Q Okay. But internms of the | RVS database, as | recall in
Cctober, you testified that you got that from OHTA, but there
was no external validation that you had done to ensure that in
fact that was the sanme information that they had in their
system Do you recall that?

A. That who had in their system sir?

Q That Interior had in the | RV system

A.  The IRM5 systemis not up and running any |onger. That copy
was provided by the Ofice of the Special Trustee to OHTA, who
provided it to us.

Q And there was no effort to go back to the Ofice of the
Speci al Trustee and ensure that the data you had been provided
was the sane data that they had. Correct?

A. | did provide thema summary of the information that we
recei ved.

Q And that was the extent of it?
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A. That's correct.

Q Wy, then, there's a difference, then, of $275 mllion
between CD&L's summary and yours, you can't say, obviously,
since you had not seen their summary before. Right?

MR. QUINN: (bjection. Assunes facts not in evidence,
| ack of foundati on.

THE COURT: Well, the question says, "Wy this
difference is, you can't say because you haven't seen the
summary." That's the question. The objection is overrul ed.

A. Wthout discussing it with M. Chavarria, | couldn't explain
this to you.

MR. DORRI'S: Your Honor, I'mclose, but it may be 10 or
15 nore mnutes. | don't know if you want to go on, which is
fine with nme, or you want to take a norning break.

THE COURT: Well, it's up to you, the wtness, and the
court reporter. They're the three nost inportant people in this
enterprise.

MR. DORRIS: In light of the look I just got, | would
nove for a short break, Your Honor.

THE COURT: W'l take a short break.

(Recess taken at 11:37 a.m)

THE COURT: Al right, M. Dorris.

MR. DORRI'S: Thank you, Your Honor.

BY MR. DORRI S:

Q M. Herman, | want to show you the first page of AR 176 fron
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the Cctober trial. And you'll recall that one very well. That
was your -- was an exhibit that you had put together to
essentially support, in a simlar fashion that you' ve done with
this DX-372, your revenue estimate previously. Do you see that?
A.  Yes, | do.

Q I'mgoing to ask that we go over to Bates page --

A Sir, however, it looks as if this may have been an earlier
bi nder, because it ends in 2001 and AR-171 ended in 2005.

Q Raght. WlIl, this was what was in the adm nistrative
record, and let's go over to page 115 of this tine when you put
the information together.

MR. DORRI'S: Can you bl ow maybe the top part of that
up? And let's get a little bigger, right on maybe the top left.
BY MR. DORRI S:

Q This appears to ne to be that sane chart that we | ooked at
from Chavarria, Dunne & Laney that was in the AR and it appears
that in fact you took interest information fromthat chart and
perhaps other information and used it on your earlier version

Do you see that?

A. | would have to | ook at where these notations are going to
be able to tell you that.

Q Okay. But these are notations in a simlar sort of manner
that you made in what you presented to the Court this tine
around. Correct?

A. They are referencing notations, yes.
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Q And if we'll scan over to the far right, the only change
that | sawis that it does not have a heading on it |ike
Chavarria, Dunne & Laney's chart, and did not have the tentative
and prelimnary. Do you see that what was included in the AR

| ast time supporting certain of your calculations, it does not
have those headings on it?

A. | see that there are no headi ngs, yes.

Q And you can't tell just fromsitting here whether that's the
sanme chart that Chavarria, Dunne & Laney had or not; you really
have to conpare the two exhi bits?

A. That's correct.

Q But that's sonething we need to do, and I don't need you to
do sitting here on the stand at this nonent.

But if in fact that is the Chavarria, Dunne & Laney
chart, then that's a chart you woul d have seen before. Right?
A If it is, yes.

Q So when you looked at it today earlier and said you had not
seen it, now | ooking at this chart, do you want to change your
answer ?

A | didn't recall seeing this chart. This was prepared, |
woul d believe, quite a long tinme ago.

Q That's fair enough. But you can say that you're not sure --
you are relatively sure that you' ve never asked G eg Chavarria
or anyone at Chavarria, Dunne & Laney about either one of these

charts. Correct?
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A. | may have when we |ooked at this initially. As | said, |
didn't recall seeing the chart.

Q Now, | want to ask you just in general sonme questions.
There were a nunber of exanples, | think five or six exanples
where we | ooked at sone docunents that you were sayi ng showed
somewhat the historical flow of funds?

A. That's correct.

Q And those -- | understood those were taken fromthe ART
system |Is that correct?

A.  The copy that we have in Los Angel es of the database.

Q That's where the information conmes from is the ART systenf
A. That's correct.

Q And so that's the systemthat is used in the reconciliation
process that you testified about last tine. Correct?

A. That's correct.

Q So you went in and pulled out five or six exanples of
transactions that you had previously reconciled to go through
W th us here?

A. Those weren't previously reconciled transactions, no.

Q kay. Those have been reconciled just for this testinony in
court?

A No, | don't believe | said that they had been reconcil ed.
W were only showing the flow of nonies.

Q So in fact the exanples you gave us, you have not actually

reconciled everything to do with those particul ar exanples you
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gave us?

A. Not in terns of the Accounting Standards Manual, no.

Q Now, one of the exanples, you'll recall, actually had com ng
out of the IIMsystemanounts going to be paid to what you

t hought were enpl oyees of one of the tribes. Do you renenber

t hat ?

A.  Yes, | do.

Q Wiy would salaries of Tribal nenbers be paid out of the IIM
syst enf?

A | can't tell you that, sir

Q Oay. And that would go to the whole point that you' ve not
| ooked behind these to see if in fact it was proper or that
people were paid in the correct amount. Right?

A.  No, we have not assessed whether or not the transaction was
proper. However, in that particular exanple, the timecards had
been suppli ed.

Q Now, you've testified here this time -- M. Quinn asked you
several times if you had testified as a fact w tness, and as
part of your responsibility in working with FTI and predecessor
enpl oyees on behalf of -- are you-all engaged by the Departnent
of Interior?

A. We're engaged both by Interior and Justice.

Q And part of your work has been to help Departnent of
Interior and Departnment of Justice with their litigation

strategy. Correct?
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A. GCenerally I would say that's correct.

Q In other words, how best to do certain things in court to
have the outcone cone out the way Departnent of Justice and
Departnent of Interior want it. Correct?

A. | know typically it was responding to questions about the
system and i nformati on that had been gat hered.

Q Okay. So just providing factual information and not
actual |y advi ce about strategies?

A. Mself personally, yes, we did have other nenbers of our
teamthat | believe discussed strategies with Justice.

Q But you have not discussed strategies with Justice?

A. To the best of ny recollection, no. 1've just answered
guestions about the system about records that have been

avai l abl e, things of that nature.

Q Let's bring up Defendant's Exhibit 494. Ms. Herman, you can
see that this is a copy of your resune' that was in the
defendant's exhibits. Correct?

A Yes, it is.

Q And this is sonething that was prepared by you or FTI?

A Yes, it is.

Q ay. And | ooking under professional experience, |'ve

hi ghlighted a couple of things | want to ask you about.

A.  Uh- huh.

Q Do you see the second highlighted part where it's tal king

about this case, and then it says, "devel oped potenti al
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1 [itigation strategies"?

2 A.  Yes, | do.

3 Q And are you telling nme that that is incorrect on your

4 resune' ?

5 A As | said, |I've participated in giving advice on the system
6 and historical data.

7 Q But you did not develop potential litigation strategies for
8 the Departnment of Interior and Departnent of Justice?

9 AL Only to the extent that it involved Paragraph 19 work for
10 I nterior.

11 Q But you did provide potential litigation strategies with

12 respect to Paragraph 19 work?

13 A.  No, the manner in which information should be gathered and
14 how t hat gathering of information should be docunmented in order
15 to present it in court.

16 Q Okay. Looking above that, do you see where it tal ks about
17 23 years of transactional data?

18 A Yes, | do.

19 THE COURT: What is this docunent? M. Herman, what is
20 t hi s docunent ?

21 THE WTNESS: | believe this is a summary of ny

22 experience found on our website, Your Honor.

23 MR. DORRI'S: Your Honor, this was in the defendant's
24 exhibits. | didn't know whether it was on their website. |

25 couldn't find it on the website. But it's her resune' that the

740
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defendants put in their exhibits.

MR. QU NN:. W haven't offered it, Your Honor.

THE COURT: | nean, if | |ooked around this room at al
the Cvs that have been published by all the people around this
room and put themall under cross-exam nation, | think we woul d
have the U S. Attorney in here. CVs -- nove on, thank you. |
t hi nk what she puts in a CV on a website is not going to sway ne
in this case.

MR. DORRI'S: Thank you, Your Honor.

THE COURT: O what you put on your CVisn't going to
sway nme, or what | put on ny CV.

BY MR. DORRI S:

Q Ms. Herman, have you conpared the plaintiffs' chart of
recei pts and di sbursenents and conpared that to yours?

A.  The version in Attachnment A | had | ooked at the chart.
don't recall if | put the nunbers side by side and took the

di fferences between the two.

Q Fair enough. Wuld you be confortable saying that the
primary difference between the two has to do with the anmount of
di sbur senent s?

A. No, | think one of the major differences is the inclusion of
OGsage, and nost likely the difference prior to 1972 in terns of
revenues.

Q Okay. But is there a large difference in terns of

di sbur senent s?
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A.  Yes, there is.
Q Wth respect to disbursenents, all of the information that |
find in your five notebooks, would it be fair to say that that
is summary | evel information or estinates?
A. | believe there are underlying historical docunents
i ncluded, financial docunments. | don't think it's all summary,
no.
Q Okay. But there are not particular checks or check
registers that are included for the vast majority of the
di sbursements that are reflected on your Defendant's
Exhi bit 371, are there?
A. That's correct.
MR. DORRI'S: Your Honor, | have nothing further.
THE COURT: Thank you. M. Quinn?
MR. QUINN:  Yes, Your Honor. Good norning, Your Honor.
THE COURT: Good norning.
MR. QU NN: | only have a short anount of redirect.
REDI RECT EXAM NATI ON
BY MR. QUI NN:
Q M. Herman, M. Dorris was asking you questions | ast
Thur sday, and he asked you a nunber of questions about the flow
of funds diagramthat you prepared. And he was aski ng you, |
bel i eve, sone questions about disbursenents out to the Tribal
Trust. Do you recall his questioning generally in that respect?

A. Yes, | do.

Rebecca Stonestreet (202) 354-3249 ki ngreporter2gveri zon. net

PDF created with pdfFactory trial version www.pdffactory.com



http://www.pdffactory.com

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

743

Q Could you just review for me again so l'mclear, in terns of
transfers going out to the Tribal Trust, where did they
originate wwthin the Il M systen?

A.  From the upper box, the non-individual accounts.

Q And where does the noney that's in the accounts in the upper
box, where does that cone fronf

A. Direct postings into the systemfromvarious sources. It
can be transferred in fromthe tribe, it can be bid deposits, it
can be | ease noni es.

Q Wien you count transfers into the systemin terns of your
overall collections nunber, do you include that in the total ?

A. To the extent nonies transferred in fromthe Tribal Trust,
yes, we do.

Q Soif there's a transfer out to the Tribal Trust, would |I be
able to go back and try to find a collections nunber, if that's
where it canme into the systen?

A. It may have cone into a Tribal Il M account or a Speci al
Deposit Account.

Q | believe M. Dorris also asked you sone questi ons Thursday
about the different disbursenent categories that you' ve conme up
with for your diagram Could you review that again, what the
categories represent?

A. The first disbursenent category is referred to as third
parties, and that would typically be the refund of bid deposits,

bonds, overpaynents of | eases, and fees that are being returned
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to the governnent. The second is the Tribal Trust, which are
di sbursenments fromthe I Msystemto one of the tribes; and the
third was the stakehol der category, which would include things
i ke the judgnment exanple that we | ooked at earlier.
Q Okay. Those three categories you just described on your
di agram where are they -- where is that noney comng fromin
terns of disbursenents to destinations fitting that description
in your diagranf
A.  Fromthe non-individual accounts in the system
Q And those include what types of accounts?
A.  Speci al Deposit Accounts, Tribal I1Maccounts, and other
adm ni strative accounts.
Q And did you have anot her disbursenent category on your
di agr anf
A. Yes, we did. To IIMbeneficiaries.
Q Oay. And is that the | ast one on the diagram here?
A Yes, it is.
Q And this diagram just so the record is clear, is referring
to Defendant's Exhibit 370 for identification.

Coul d you just sumrarize again what that box represents
in ternms of your diagranf
A. Paynents to or on behalf of beneficiaries.
Q Now, in Defendant's Exhibit 371, do you recall that we had
testi nony about the table you' ve nade of total collections and

total disbursenents?
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A.  Yes, | do.
Q \Where are total collections showi ng up on your diagranf? |If
we were to try to refer to the diagram and your table,
Defendant's Exhibit 371, where do the collections show up on
your di agranf
A. The collections are represented in the green box and the
green arrows on the diagram
Q So does everything in the green box refer to the tota
collections that are referred to on your table?
A. That's correct.
Q How about on the disbursenent side? M. Dorris asked you a
| ot of questions |ast Thursday about the different kinds of
di sbursenments that are nade out of the system Does it matter
whi ch box the disbursenent goes to in terns of your tota
di sbursenment cal cul ation on 3717
A No. Al of these categories would be included in our total
di sbur sement nunber.
Q Ckay.

MR. QU NN. Wuld you be able to put up Plaintiffs'
Exhibit 119 that M. Dorris was using? It mght be sinpler than
me trying to use the Elno. Thank you.
BY MR. QUI NN:
Q M. Herman, can you see that, Plaintiffs' Exhibit 119 for
identification?

A. Yes, | do.
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Q And they're conparing revenue figures --
A Yes, sir.
Q -- or collections

M. Dorris asked you questions about conparison of
collection figures between the AR-171 and what's been marked for
identification here as DX-371. If | were to look at a -- do a
simlar conparison on the disbursenment side, what woul d we
expect to see?
A Asimlar difference as well.
Q So, simlar in what way?
A.  Meaning that the total disbursenments would have decreased in
addition to the total collections.
Q And why is that?
A. Because we're renoving the transfers fromthe anal ysis.
Q And what transfers in terns of your diagram are you talking
about right now?
A. Both the transfers within the adm nistrative box and the
i ndi vi dual box, as well as the transfers fromthe non-individual
box to the individual box.
Q Okay. In terns of your chart, which is for identification
DX-370, are you tal king about this arrow here, the ones that go
inacircle?
A. Both the circular arrows and the transfer fromthe
non-i ndi vi dual to individual accounts.

Q Okay. And again, why is it inportant to | ook at those
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internal transfers?

A. Because it represents double counting within the system

Q M. Dorris asked you this norning about sone begi nni ng

bal ance cal cul ations that you had made. Do you recall those
gquesti ons?

A Yes, | do.

Q And | think you tal ked about a nunber in the nei ghborhood of
$19 mllion that was nade in adjustnent for one year?

A.  Yes, | renenber.

Q Can you describe what actually you were doing in connection
with that $19 nmillion figure?

A.  Yes. \Wen begi nning bal ances are posted to the | RV5 system
they're reflected as collections, as new noney.

Q Wiat does that nean in terns of the total collections
figure?

A.  That you would be overstating the total collections, because
that represents the net anmount of information that occurred
prior for a given account.

Q Does that question of identifying begi nning bal ances and
determ ni ng whet her they're new noney or actually a bal ance
that's already in the systempresent a simlar problemto you as
the internal transfers and trying to identify those?

A.  Typically the begi nning bal ances are coded as col |l ecti ons,
dependi ng on how the agency actually converted to the system

Q But is it inportant to identify those begi nning bal ances
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that are in the systemas such?
A Yes. Oherw se you woul d be doubl e counting the total
coll ections over tine.

MR. QU NN Could we put up Plaintiffs' Exhibit 132 for
identification?
BY MR. QUI NN:
Q Ms. Herman, can you see that?
A. Yes, | can.
Q Now, M. Dorris asked you sonme questions about this, and can
you describe what we're seeing generally on this chart?
A. It appears that it's the total collection nunber from
DX-371, as well as the total collection nunber fromthe CD&L
transmttal, and a difference between the two.
Q And | know we haven't had tinme to do that today, but if you
were to go -- if we were to go back and prepare a table based on
di sbursenents that may be shown in DX-371 and in the CD&L table
that M. Dorris showed you, what would you expect to see?
A. Assuming that the differences between the two are based on
transfers, | would presune that the disbursenment nunber woul d be
| ower as wel | .
Q Do you have a sense of how nuch |l ower, sitting here this
nor ni ng?
A |If the difference is due to the double counting of
transfers, roughly equal.

Q Now, I'mnot clear on whether plaintiffs had marked this as
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an exhi bit.

Ms. Herman, |'mgoing to ask you if you can see --

MR. QUNN. See if we can zoomin on that date in the
bott om corner here.

A | believe it says May 30th, 2008.

BY MR. QUI NN:

Q Okay. Just so the record is clear, could you descri be what
this table is that M. Dorris showed you?

A. | believe this is the table that was presented to plaintiffs
on May 30th, an earlier version of DX-371

Q Ckay.

MR. QU NN: Could we go to page two of the table? And
if we could zoomin on the notes section, particularly note one.
BY MR. QUI NN:

Q Can you read that, Ms. Herman, note one of that earlier

t abl e?

A. Note one reads, "This schedule reflects research perforned
since the creation of AR-171, and therefore contains different
figures fromAR-171 and the 2002 report to Congress. The

i nformation contained herein is current as of the date of this
report. Research is still ongoing, and as a result this
schedul e nmay be updated.™

Q Oay. And was this schedul e updated?

A Yes, it was.

Q And where does that schedule appear in the record today?
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A.  As DX-371.
Q ay. Thank you. I'mgoing to ask you about Defendant's
Exhi bit 371.

MR. QU NN Could we put that up on the...
BY MR. QUI NN:
Q M. Herman, for the record, so it's clear, could you
identify this docunent we put up on the screen as DX-3717
A Yes, it is.
Q And could you describe what this docunent is, for the
record?
A. This is our update to AR-171 that we've been di scussing.
Q Okay. And you testified about this on Wdnesday and
Thursday. Right?
A Yes, | did.
Q If we could look at the next page of this.

MR. QU NN:. And zoomin on the top rows there. Thank
you.
BY MR. QUI NN:
Q | just have a couple of questions, M. Hernman, about
Colum L, |abeled as the bal ance difference. What's the total
dol I ar val ue of the bal ance difference on your table?
A. Negative 158.7 mllion.
Q And what does that $158.7 mllion figure indicate to you?
A.  That the cal cul ated collections and di sbursenents were

hi gher than the endi ng balance in the Trust as of fiscal 2007.
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Q Does it indicate that there's noney mssing in the IIM
syst enf?
A. It indicates only a difference between what | was able to
cal cul ate and what's been reported.
Q Does it indicate that there's additional information that
you m ght need to conpare the bal ance figures?
A. Yes, there's certainly additional research that could be
perf or ned.

MR. QU NN: One nonent, Your Honor.

Thank you, Ms. Herman. No further questions.

THE COURT: Al right. Thank you, Ms. Herman. You may
step down. You're excused.

THE W TNESS: Thank you, Your Honor.

THE COURT: Is it worth starting another w tness or
shoul d we take a long lunch break today? There's a |ot of

ent husi asm for |lunch over here on this side of the table.

MR. QU NN | think we vote for long |unch break, Your
Honor .
THE COURT: Al right. W'Ill be in recess until 1:30.
(Recess taken at 12:14 p.m)
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CERTI FI CATE OF OFFI Cl AL COURT REPORTER
|, Rebecca Stonestreet, certify that the foregoing is a
correct transcript fromthe record of proceedings in the
above-entitled matter.
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