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PROCEEDI NGS

COURTROOM DEPUTY: This is civil action 96-1285,
El oui se Cobell, et al. versus Dirk Kenpthorne, et al. For the
plaintiff we have Dennis Gngold and Elliott Levitas; for the
def endants John Stenplew cz, John Warshawsky, Robert Kirschman,
and M chael Qui nn.

THE COURT: Cood afternoon, everybody. | called this
status conference for a three-week period after | issued the
opi nion that you've all read and probably studied and sone of
you reacted to on August 7th. | feel sone need to begin this
conference by re-enphasizing what | hoped was nade very clear in
the opinion that | issued three weeks ago, but which sonehow has
been either m sconstrued or gl ossed over or msrepresented in
t he press.

| didn't issue a damages award agai nst the governnent.
The anount of noney that | find the governnment owes to the
plaintiff class does not include, does not include nost of the
clainms that | think conprise many of the grievances that Indian
country has or thinks it has against the BIA. Incone that was
not collected is not included in ny judgnment; assets that may
have been sold or |eased bel ow nmarket is not included in ny
deci sion; funds that may have been stolen or m sappropriated are
not included in my opinion; any failure on the part of the
governnment or Indian agents to enforce | ease ternms, not

i ncl uded; any noney that may not have been paid on direct pay
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contracts, not included.

This |ine between what is damages or what m ght be
included in a claimby Il Maccountholders for m smanagenent,
this line was carefully drawn on the very first day of the tria
we had in Cctober -- not in Cctober, but whenever it was, by the
plaintiffs' own wtness, Professor Laycock, who was at sone
pains, as we have all been at sone pains, to distinguish what
this court can award fromwhat this court cannot award.

So whether or not the plaintiffs can recover for any of
these things that |1've just enunerated under the rubric of
damages, | don't know. | do know they can't recover it in this
court. And if there's going to be a recovery, it has to be, |
think, in the Court of Federal dains. Wether it can be done
as a class action, | don't know. Again, that's for another
court and another case. The plaintiffs made the decision to
cabin their case very, very carefully so that they would not be
seeki ng damages, which they knew they could not receive in this
court.

Now, | have to lay frankly at the feet of the
plaintiffs the responsibility for hyping expectations about what
m ght result fromthis case. But $455.6 mllion is all | think
| coul d possibly have awarded, and the governnent nay take the
position that that -- even that was a stretch

The question nowis where we go fromhere. W have

never resolved the class action questions that have been | urking
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around the edges of this matter, and what | hope we can have
today is sonme discussion - and | think discussion is the right
word for it, unless anybody has a position they want to advocate
and argue - a discussion of the questions, of a nunber of
questions that occur to ne. And you may have ot hers.

One such question is, is it nowtinme to prepare and
i ssue the historical statements of account that the government
has wanted ne to authorize themto send for years, and wanted
Judge Lanberth to authorize to send for years before that.

How shoul d the anount that |'ve concluded the
government owes the |1 M account hol ders, how should it be
al l ocated; per capita, equally per capita, as | think
M. G ngold has recommended earlier? |s that the equitable way
to distribute funds? Should the distribution be weighted for
the age of Il Maccounts or the size of IlIMaccounts or both, or
is there sone other way to all ocate these funds?

Shoul d the class be notified of a proposed nethod of
allocation by a notice to the class that would be sent to the
23(b)(2) class? Rule 23 does contenpl ate the issuance of
notices to the class in a (b)(2) class action.

Qoviously there will be a share of this recovery to
which plaintiffs' counsel are entitled. Do | need a notion for
that in a (b)(2) class action?

Now, | want to hear where you-all are on these

guestions. And | don't want to try to put ny thunb on the scale
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at all, but I do want to nake this observation: It seens to ne,
just because it seens |like the nost orderly way to do it, that
there should be a period in which -- it seens to ne that there
shoul d be notice to the class. It seens to ne that the parties
shoul d have tinme to either try to agree on what that notice
woul d be, or if they can't agree, submt proposed forns of
notice to the class. | don't know how rmuch tine that woul d be,
a coupl e of weeks, 30 days.

Then you get notice together, you send it out to the
plaintiff class, you wait for responses, and sonebody reads and
anal yzes and considers the responses. W're tal king about a
couple of nonths, at least. Then you' re tal king about sone tine
period in which all of this is reduced to a final award or
judgnment. | think as a practical matter it's not prudent to
think that a final judgnent on that kind a tinmetable could be
i ssued nmuch before the end of the year, if then.

And the question that | frankly -- | just want to |ay
on the table, and you people may want to respond to it or not,
the question is, if there are going to be appeals, and the
plaintiff has indicated to the press that they're certainly
going to appeal this, if there are going to be appeals, what's
the point of waiting four nonths? Maybe we should either
certify the matter in sonme interlocutory way or issue a parti al
summary judgnent under Rule 54(b). Because otherwi se, to take

four nonths to sort out the details of how the noney is to be
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distributed just adds four nonths to the bottomli ne.

So that, | think, is a brief outline of the
di scussion - | underscore the discussion - that | would like to
have with the parties. And | will hear from anybody who wants
to stand up and speak about anything that he or she wants to
speak about, | guess.

Wo's first? Well, thank you very nmuch. [It's been
ni ce seeing you-all

MR. G NGOLD:  Your Honor, good afternoon.

THE COURT: Good afternoon, M. G ngold.

MR. GNEOLD: | would like to start with your | ast
point first, since it is probably the nost inportant point.
Plaintiffs do intend to appeal, and we believe it would be nore
efficient for this court and better for the parties if the
i ssues that remain unclear at least in plaintiffs' view be
resol ved by the appellate courts. W believe it would be very
difficult to fashion a clear and accurate notice to the class
w thout first resolving many of the issues that exist with
regard to, for exanple, interest, anong other things, as to
whet her or not that's damages or specific relief.

We think that the class should be informed as clearly
and as conprehensively as possible as to what their rights are,
as decl ared, and what their share is and how that share should
be determned. | think it is inportant to determ ne those

i ssues, at |east resolve those issues on appeal before we can
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make those statenments affirmatively --

THE COURT: How are you going to resolve those issues
on appeal when they have never been resolved here?

MR. G NGOLD: No. For exanple, | think it makes an
enornmous difference if thisis, in plaintiffs' view a trust,
and if, in plaintiffs' view, there are certain duties and
responsibilities and there are certain proofs that are required,
and burdens; it would make a significant difference with regard
to potentially whether or not there's a pro rata or weighted
share, whether or not, for exanple, the Osage, whose funds were
deposited -- the GCsage individuals whose funds were deposited in
the Osage Tribal Account prior to distribution are included; it
woul d have an effect on the Osage individuals whose funds were
deposited at sone point in the 14X6039 account.

The anount this court has stated clearly is an anmount
it has determ ned based on a nodel that we believe needs to be
addressed on appeal. W don't believe that established, based
on our understanding of the testinony, accurate account bal ances
or funds that were not distributed. And it all ties back to
what ever the controlling lawis as we understand it, this Court
understands it, or an appellate Court understands it in this
circuit and ot herw se.

And we think it would be -- this process is an
expensi ve process. W' ve done sone -- we've had discussions in

the interimperiod of time with professionals who do that for a
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living. The nature and scope of the class itself is an issue,
as this court has defined it in significant part in the
January 30t h, 2008 opinion; howthe class is defined in
accordance with the | anguage of the class certification order
very well determ nes the share of individuals.

We woul d envision issues that were not addressed on
appeal in the January 30th opinion to be also addressed in this
regard, and wi thout a conplete resolution, we may have to do
this process again. And we think it would be nore efficient and
very -- nmuch less costly to only have to do this process once
and finally.

Quite frankly, given, as this court quite accurately
noted, plaintiffs do intend to appeal, and if we prevail on
per haps any one of the major issues as we see it, it could
dramatical ly change what was stated in the noti ce.

THE COURT: Sure. Sure.

MR. G NGOLD: Therefore, this case has gone on for over
12 years, the trust is over 121 years old; whatever views are
correct we believe need to be finally determ ned and
expeditiously determned in order to finally resolve it, so
we're not caught up in proceedi ngs simultaneously in the clains
court, in this court, in the Federal Grcuit, in the DC Crcuit.

The efficiencies are inportant, the cost is very
inportant, the reliance on whichever systens need to be relied

on to even determne the beneficiaries -- and by the way, Your
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Honor, | believe at |east as of the nost recent quarterly
report, there are over 80,000 Wereabouts Unknown trust
beneficiaries identified. How the class is defined will affect
the ability to even deliver notice to the right people.

W& need these issues resolved. They are materi al
i ssues. W understand and respect what this court has done. As
this court knows fromour pretrial subm ssions and al so our
posttrial subm ssions, we interpret things a great deal
differently, and we woul d hope that we can acconplish what this
court seeks, which is a fair and expeditious resolution, nore
appropriately if we can get the issues resolved on appeal first.

There are so many issues we believe are necessary to
provide a clear and accurate notice that they cannot be
provi ded - -

THE COURT: So not to put too fine a point on it, what
you want me to do is either by neans of partial summary judgnent
or by nmeans of a judgnment that just -- a judgnent that says the
plaintiff class is entitled to $455.6 mllion, you want that put
into appeal able formand you want to | eave all the rest of this
stuff aside until you hear fromthe Court of Appeals. |Is that
right?

MR. G NGOLD: You're absolutely right, Your Honor.

THE COURT: What says the governnent?

MR. QUINN. Good afternoon, Your Honor.

THE COURT: CGood afternoon.
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MR. QU NN | understand M. G ngold s comments just
now, and enpathize with the concern about going through the
process of issuing notice and so forth.

However, there have already been a fair nunber - in
fact, 1've |lost nunber of the exact nunber - of appeal s that
have al ready gone up to the DC Grcuit on this one case.

THE COURT: Nne | think is the last count.

MR. QU NN | knew | needed at |east two hands to count
them but | wasn't sure of the exact nunmber. And with the | ast
appeal, the court urged this court, revisiting, remanding the
case, to nove forward with all due speed to resolve the case.

| think there's a way that Your Honor could cone to a
final judgnment w thout having to send a further pieceneal appeal
up to the DC GCircuit. | think, in fact, you could enter a final
j udgnment that considers all these issues, distribution, who's in
the class, what the attorney's fee -- if there's anything to be
charged agai nst the award, how that would be done. | think it
woul d be less efficient, in essence, to send the case on a
partial summary judgnent, leaving all these issues unresolved.

| heard M. G ngold say we want these issues resol ved.
| think it's better that the court address and resolve all these
i ssues and enter a final judgnment that reserves jurisdiction to
adm ni ster and oversee distribution as whatever the court
finally enters as the plan for distribution, and then take all

t hose i ssues up
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Taking plaintiffs' position, you could have the
consequence of having an appeal go up, where in effect you are
affirmed and it conmes back and we go through the process of
defining the distribution, and there's a further dispute and we
w nd up yet having anot her appeal because sone of these
remai ni ng i ssues haven't been resol ved now.

| think it's in everyone's interest to try to cone to
the best final conclusion of the case, short of actually
di sbursing the noney or going through the notice process, and
maki ng those determ nations now, so that if there is a
di fference of opinion, the parties have an issue that's been
deci ded by this court that could be incorporated with any appeal
to the CGrcuit Court.

THE COURT: Well, we all have our owmn -- we all bring
our own ideas of what m ght happen here to the table. MW own
view is that what really -- aside fromthe question of whether
the Osage are in or out, which is not a small question, what the
plaintiffs are nost exorcised about is that this dollar has two
fewer zeros than they wanted, and one fewer than they really
t hought they were entitled to, even without the interest and
the -- or whatever -- |I'mhappy to hear M. Gngold call this
nunber interest. He was steering away fromthat nunber -- that
word |like crazy until today, but calling it what it sort of is,
that's where the nost dollars are.

The next nost dollars have to do with this whol e burden
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of proof question, and the third nost dollars have to do with
the Osage question. | think when those three questions are
resolved, there's not going to be a |lot of nifnaw ng about
notice to the class or who gets it or howit's sent out.

| haven't heard the governnent say what their viewis
of this opinion. Are you going to defend it or cross appeal, or
do you know?

MR. QU NN | think in essence we were waiting to hear
and see what exactly the plan -- how the plaintiffs would
propose to bring this to resolution. There were seven things we
were going to suggest that plaintiffs -- that the court should
ask the plaintiffs to brief as part of their proposal for
distribution, and I could tick those off if you IliKke.

THE COURT: Yeah, tick themoff.

MR. QU NN And then the governnment would respond to
t hat proposal

The first woul d be addressing fees and expenses t hat
may be charged against the award. | think Your Honor, under
Rule 23(h), to the extent there are any attorneys' fees that
will be petitioned to the court that would cone out of an award,
Your Honor is required to give notice to the class with respect
to any legal fee petition.

Earlier in this case, on the first phase EAJA petition,
where the fees weren't even comng out of plaintiffs' pocket but

the fees were comng through the EAJA Act fromthe governnent,
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Judge Lanberth ordered notice be issued with respect to that fee
petition in accordance with Rule 23(h).

So | think at a mninmum Your Honor will have to
issue -- if there's going to be requests with respect to the
award, Your Honor will be required to issue a notice to class.
And then the question becones what other kinds of notice would
you include in that if you're going to issue anything to the
cl ass.

As part of the witten description, we would like to
know fromplaintiffs, for instance, in terns of what specific
recovery will be given to the nanmed plaintiff parties here. In
sonme class actions there's certain additional awards that are
given to nanmed parties. | don't know whether the plaintiffs
considered that. They haven't indicated that at all. | don't
want to suggest that, but to the extent there's going to be any
difference in paynents between the nanmed plaintiffs, the
representative plaintiffs, and the class nenbers, that ought to
be made known.

VWhat if any - we've already addressed this - notice to
cl ass nmenbers woul d be distributed, what the wordi ng of that
noti ce would be, what the manner of distribution would be.

Fourth, whether and the process by which class nenbers

could at all object.

Five would be a final -- you know, what plaintiffs
final determnation -- what their argunent would be in ternms of
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finally determining who's in the class, class nenbership issues.

Six woul d be a description about how t he di sbursenent
of the award woul d be distributed, the actual nmechanics. Wuld
you hire an adm ni strator, who woul d hold the noney, how that
woul d be acconplished, the tine frames and so forth.

And then seven, actually the physical aspects, if you
will, about how the judgnent woul d be distributed and how t hat
woul d be acconplished. And we sort of envision that plaintiffs,
obtai ning the benefit of the award and representing the class
menbers as a whole, would submt a witten proposal, if you
wll, to the court on these and any ot her issues that they
beli eve are germane for purposes of the award, and that the
governnment woul d respond to those points that were of concern

THE COURT: Well, two questions occur to ne after what
you' ve said. The first is whether any of those are questions
that have to be decided nowif the plaintiffs want to take an
appeal. And the second, quite frankly, is which of those
guestions is a question in which the governnent actually has any
interest? | nean, the paynent of the noney would be by the
governnent, but after that point I'mnot sure the governnment has
much skin in the question of the final determnation of who's in
the -- except, of course, that the governnent continues to be
the fiduciary for all of the nmenbers of the plaintiff class, and
so | suppose in its capacity as fiduciary, it continues to be

interested in that.
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MR. QUNN: Well, | agree with you. | think that's
accurate, froma general perspective. |It's just that class
action cases are all aninmals of a different color. They al
have their own particularities about them and the manner -- the
specifics, the things that would pronpt concern by the
gover nnment woul d be based upon what the specifics are of how
this thing woul d be adm ni stered; how many years it would be
open, how the costs are going to be borne, what kind of
i nformati on demands woul d be nmade of the governnent.

It's one thing if you are going to do a pro rata
distribution, whether it's by nunber of accounts or by nunber of
account hol ders, and quite another if you're going to say, well,
we're going to consider how | ong sonebody has held an account or
how much has gone through the account. Because you could w nd
up putting informati on demands on the governnment that are cl ose
to if not equal or exceeding the cost of conducting the
accounting itself. | nean, you wind up going back to the sane
i nformati on sources to make those determ nations.

So we were requesting that the court direct the parties
to brief these issues, asking plaintiffs to nake their proposal,
and that we woul d respond to those particular itens that are of
concern to the governnent, making suggestions on those points.
Sone points, as you nentioned, we wouldn't have any conment on
one way or the other.

But | think it's beneficial to all parties to have
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finality, to get to a judgnent that can be appeal ed conpl etely,
short of actual execution of the notice and award of --
di stribution of funds.

THE COURT: Well, | indicated in the last line of the
opinion | issued a few weeks ago that perhaps it would not be
too nmuch to suggest that the parties could have sone offline
di scussion and settle this case. | guess that was too nuch to
expect and that's not happeni ng.

MR. QU NN There have been offline -- at your

suggestion, Your Honor, there has been offline conversations

between the parties. | haven't been privy to that conversation.
If you would |like to address those, | would ask M. Kirschman to
cone up.

THE COURT: Well, if there's anything anybody wants to
tell me about it. | nean, settlenent discussions are by their
nature very private. | don't want -- there's a |lot of people in
this courtroom | don't want any of that to be spread on the
public record. |If there have been discussions, nore power to
you.

But | have to tell you that when | took this case on,
tried to make it very clear to everybody that one of ny
principal concerns was getting it done and getting it over wth.
And I"mstill working on that project. And from what you've
said and fromwhat M. G ngold has said, it seens to ne that the

nost efficient use of ny tinme and your tinme and the Court of
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Appeal s’ tine is to put this thing in a posture where it can be
appeal ed ri ght now.

The question is exactly howto do that. | nean,
Rule 54(b) -- there's Rule 54(b) and there's 1492(b). One is an
interlocutory appeal the other is an appeal froma partial
judgnent. | don't know of any other way to get it to the Court
of Appeal s.

MR. QU NN: Not without a final judgnent, Your Honor.

THE COURT: 54(b) is alittle problenatical because it
permts nme to direct entry of final judgnent as to one or nore
but fewer than all clainms or parties. This is a class action.
If | just say the governnent owes the plaintiff class
$455.6 mllion, so adjudged and decreed, that doesn't really --
it actually doesn't even tee up the question that M. G ngold
wants teed up, which is what about the Osage. It does, | think,
tee up the question about interest. Can we all call it that
shorthand? Interest and the whol e burden of proof question, the
al l ocation of burdens.

MR. QUINN:  Your Honor, if | may, there's one
addi tional concern. And we're going to address this at anot her
juncture, but I think it's a factor here in ternms of getting to
a final judgnent or whether you do sonmething short of a final
j udgnent at this point.

And that is, there are certain orders in effect,

interimorders that have been going on in place throughout this
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case, that inpose certain reporting duties on the departnent,
some wWith trust reformaspects, fixing the system that are for
all intents and purposes over. That part of the case is over,
yet those reporting obligations have conti nued.

| think we woul d expect with a final judgnment in place
that the governnment would be relieved of those burdens. To the
extent that those could be addressed short of final judgnment,
that m ght make a difference as well.

But there are continuing burdens to |eaving the case
open and having any kind of further appeal short of a final
judgnent. And | still think you can get to a quick judgnent
wi t hout going through the notice process, which seenmed to be the
primary concern, the costs of distributing a notice and so
forth.

THE COURT: Yeah, | agree wth you. | think we can
clean up a Il ot of these housekeeping matters that have been
running along for sone tine, status reports, quarterly reports,
maybe even historical statenents of account. Because as
understand M. Gngold, and I'mnot surprised by what he says,
again the main questions that drive the plaintiffs
di ssatisfaction wwth this opinion are interest, whether they
proved their $4 billion, and what do we do about the Osage. |
think the rest of it is nickel-dine issues, relatively speaking.

Al right. Thank you. Mybe it's tinme for ne to hear

fromthe plaintiffs again.
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MR. DORRI'S: Good afternoon, Your Honor.

THE COURT: Good afternoon, sir.

MR. DORRIS: W woul d request that the judgnment be
entered under 54(b). | believe that it can be fashi oned al ong
the lines that you're talking about in terns that the defendants
are ordered to pay the amount to the plaintiff class, and then
stay further proceedings regarding the distribution of those
anounts until the appeals.

Kind of a belt and suspenders approach would be to then
al so state that you would be granting interlocutory appeal wth
respect to any and all issues arising out of your two orders
here, or your two opinions that you've issued, the one in
January and now the one in August. And | think that that would
clear up -- if there becane an issue as to the extent to which
t hat judgnment was appeal able, we would still be able to get up,
get the issues heard, and back.

The reason that the -- one of the reasons the plaintiff
thinks it's inportant that the judgnment be entered under 54(b)
is that that would at |east start the clock ticking on
postjudgnent interest. As the court is well aware, all of the
calculations for that $455 mllion amount were through the end
of fiscal year 2007, so it's been even a year since that has
stopped. So we would ask that the court do it in fashion that
woul d at | east get the postjudgnment interest clock ticking on it

as we nove forward.
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i ssues that were listed, but I do want to say, because the court
asked about a notion for fees and expenses, and under 23(h)(1),

that is going to be done at a tinme when the court sets and asks

the plaintiffs for that type of notion

woul d t hink woul d be the nbst econom cal

21

Typically, and what we

and efficient fashion,

is that that's done in conjunction with -- when the case cones
back down fromthe appeal, Your Honor, would be done as part of
the sanme notice that goes out to the plaintiff class so that
it's all done one tine.

That's a very expensive process, to provide notice
certainly to this many plaintiffs, and we would ask that that be
set by the court when it cones back down from appeal to be
addressed all at the sanme tine, so there's one single notice
that goes out to the plaintiff class.

|"'mnot sure if there's anything el se, Your Honor, you
would like ne to address that's been brought up, but we'll be
glad to try to do so.

THE COURT: No, | don't think so.

MR. DORRI'S: Thank you.

THE COURT: Yes, sir, good norning.

Good aft er noon.

MR. KI RSCHMAN. Good afternoon, Your Honor. To the
extent that we would be noving to a final judgnent, there are
i ssues, as M. Quinn indicated, that would assist us in being

resol ved, would close out the record.
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One of those was the question you yourself raised
regarding the HSA's. A question Interior has that we have is
not only regarding the HSA's that are presently before you that
have been pendi ng, but those that they have been preparing since
we first addressed this issue. Wrk has continued, as we've
told you, and those are on both the per capita and judgnent
accounts, and al so nore recently nore nodern | and-based
accounts.

So a question we would like resolved, if we could, we
woul d like to have answered, is what you view as Interior's
responsibility to continue to prepare those for your
consi deration, those that are not yet before you. And al so,
once final judgnent is issued, what Interior's responsibilities
regardi ng historical accounting are, at |least for the tine that
your finding of inpossibility is the | aw of the case.

This is a question that's very significant because of
funding and the allocation of resources, especially in light of,
as you're well aware, the Tribal cases. But it's a question
t hat burdens our client, because they have certainly continued
wi th the accounting of the Il Maccounts. They feel, we feel
that there is a ruling under Cobell VI, an interpretation under
Cobell VI that found a responsibility to do that under the
'94 Act, but also too as trustee we face a question of
i mpossibility.

So that's an inportant issue for the Departnent of
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Interior, and it goes | think hand in hand with not only shoul d
we i ssue now the HSA s that have been before the court, but
should we continue to follow the process that we have, provide
you with notice of subsequent docunents that have been prepared.

Regar di ng any appeal or apparently a cross appeal, that
is a subject that there's been no decision on. It would
ultimately be up to the Solicitor General's office to make such
a decision. So that is sonmething that's being considered, but
certainly we can't represent today what that decision is or what
i ssues coul d possibly be appealed. It's a conplex matter,
obvi ousl y.

So those are the issues | wanted to further raise with
the court. Thank you.

MR. G NGOLD: Your Honor, with respect to the HSA's,
there was no evidence regarding the HSA' s that was introduced
during the trial that was conpleted this June. |ssues were
raised with regard to both the understanding of the description
of what the HSA's were and the basis for the decisions that were
made with regard to anmounts estinmated. And Your Honor, | say
estimated because the adm nistrative record denonstrated there
was debate anong the contractors with regard to how i ssues were
to be resolved on the HSA's, particularly, Your Honor, with
regard to the allocation and conputation of the conpound
interest that was reflected in the admnnistrative record, and

guestions were rai sed substantially in that regard. However,
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Your Honor, there was no evidence introduced during the trial
that was conpleted in that regard.

And Your Honor may recall, one of the issues that was
involved - and we briefed this - was the HSA's were to be used
as the basis to trigger an anticipated adm ni strative process
that would effectively require each beneficiary to present his
information, to be able to challenge HSA' s, when Your Honor, our
clients have never been provided the information. That was one
of the critical problens associated with the HSA's, in addition
to the fact that the conputation of interest remai ned a question
mark that was not provided, and answers to which were not
provided in the adm nistrative record

So wi thout the evidence introduced, Your Honor, we
think it would be unfair and al nost inpossible for the
i ndi vi dual nmenbers of the class whose funds are included in the
j udgnment accounts to be put through a process where nothing has
ever been provided to themthat can be determ ned as verified or
otherwise. This court has noted in its January 30th, 2008
opinion the difficulties that exist wwth regard to the records.
Qur clients are the beneficiaries, they're not the trustees, and
t hey have not been provided this information, nor would they be
in a position -- because it would be done on an individual
basis, nor would they be in a position to address the particul ar
statenents that would be given to them

| think, Your Honor, our clients would be put in an
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i npossi bl e position to be able to challenge the HSA s, because
there are tinme periods within which they would have to be
chal |l enged effectively or they are out of luck. | don't think

t hose issues, Your Honor, should be addressed at this point in
ti me because the bigger issues have to be addressed first at the
circuit which this court --

THE COURT: What's your reaction to the -- what's your
response to the question of whether the governnment should
continue to prepare and conplete HSA s for | and-based accounts
and keep that whol e process going? O just bag it, since |'ve
said that it's inpossible?

MR. G NGOLD: Your Honor, there are two elenents of the
issue we're dealing with. And as this court and the Court of
Appeal s has noted, the accounting -- an accounting involves
t hree conponents, the historical accounting, the current
accounting, and future accountings.

Your Honor, they have specific statutory duties with
regard to accounting. Those statutory duties exist whether or
not this litigation was ever brought. They are trustees and
t hey have the duty to do this, and Your Honor, they' re paid
significant fees by the beneficiaries to do this. As this court
may recall, evidence was introduced in the Cctober trial from
the admnistrative record that confirned that eight to
10 percent of all revenue generated by tinber is paid to the

governnment as fees, admnistrative fees, that out of the
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Agua Caliente or the Pal m Springs agency office, |eases -- there
were | ease schedul es in place where in one case a $60, 000 fee
was paid as adm nistrative fees.

Your Honor, the government is obligated as a trustee to
do this anyway. This trial is about a historical accounting.

At the beginning of this case, for many years we sought reform
of the systens to ensure that the current and future accountings
coul d al so be done properly, and it could not be done w thout
adequat e systens, staffing, and records. This court is well
aware of how those have been resol ved, but the Court of Appeals
has never backed away fromthe fact that the obligation to do
current and future accountings exists.

So Your Honor, we believe the obligation exists. W
believe every trustee has that duty, and the governnent is not
excluded. 1In fact, Congress has reinforced that with the
Trust Reform Act.

But Your Honor, there are al so damages issues that this
court has raised. The list that this court identified are
damages i ssues, and we have never shied away fromthat and we
were never dancing on the head of the pin. W brought this
action, as the Court of Appeals confirned, to enforce the duties
owed -- the trust obligations owed by the United States
governnment. That included an accounting, it included
restitution, it included what we believe is also specific

relief. That's an issue this court believes, with regard to
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interest, although it's provided by statute, is al so damages.

That issue needs to be addressed as quickly as possible
at the Court of Appeals. The other danages issues, Your Honor,
woul d have to be resolved properly either in the Court of
Clainms, or, if the Little Tucker Act is invoked, in this court
as wel | .

THE COURT: By individual s?

MR. G NGOLD: No. Your Honor, the Little Tucker Act
provides, and all the authorities are in accord, that where you
have a class action, it's $10,000 apiece. Subject to the Little
Tucker Act, it's not $10,000 aggregate, it's $10, 000 per nenber
of the cl ass.

THE COURT: Wuld that be a rel ated case assigned to

me?

MR. G NGOLD: That could also be part of this case,
Your Honor. If it was filed in this court separately --

THE COURT: No way, M. G ngold.

MR. G NGOLD: | think Your Honor would not like to see
us a lot nore, so -- but Your Honor, | just wanted to point out,

there are damages issues that can be addressed in this court, up
to $10, 000 per beneficiary, and Your Honor, if it's 500,000
beneficiaries, that's $5 billion. |[If it's other damages issues,
such as the ones you identified, they' re properly in the clains
court.

But Your Honor, we don't believe HSA's should go out,
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we don't believe any new processes should be triggered, we don't
beli eve the governnent's accounting duties have been in any way
suspended or should be suspended by a final judgnment or by an
interimorder or by a certification for interlocutory appeal.
Those obligations have existed prior to the '94 Act, and
continue to exist and are reaffirnmed explicitly.

THE COURT: Cxay.

MR. QUINN:  Your Honor?

THE COURT: Yes.

MR. QU NN Let ne just quickly -- just a couple of
quick points in response to M. Gngold s coments just now.

VWhat we're referring to is just the historical
accounting aspect, not the current accounting aspect. W
continue with those present current duties.

But as it relates to this case, to the extent the case
remai ns open and doesn't go to a final judgnent, the faster it
goes to a final judgnent, the claimthat was presented to this
court for the historical accounting, and the findings of this
court wwth respect to the historical accounting obligation, that
i ssue, that claimbecones nerged into any judgnent that's
entered by this court. And that would define the rights and
obligations of the parties as adjudicated by this court.

To the extent that the judgnent -- no final judgnment is
entered, it |eaves open these questions about the continuing

hi storical obligation vis-a-vis this class of plaintiffs. |
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think if the plaintiffs ask for a historical accounting, the
court has ruled as a matter of lawit's inpossible. If you
concl ude that case and essentially nade an order with respect to
$456 mllion in terns of a finding, that resolves the matter
between the parties as to the historical accounting aspects for
pur poses of rendering that accounti ng.

But as long as the judgnent remai ns open, we continue
to have these issues about, as an ongoing basis, to go back and
continue to do the accounti ng.

THE COURT: Are you telling nme the governnent wants to
stop preparing historical statenents of account for |and-based
account s?

MR. QU NN. We would Iike to know whet her we need to
continue to do so. | think it's the |lack of certainty. Wen
menbers of the departnent go up to ask and nmake appropriations
requests on the Hll, there are always conpeting obligations and
they get asked to justify the request.

THE COURT: Al right. Here's what | think we ought to
do. And I'mgoing to need sone agreenent fromthe parties, if
that's possible, to get there.

| think I should put this case in a posture as soon as
possi bl e, as soon as next week, so that the plaintiffs have
sonet hing that they can appeal if they want to appeal it. |
think the plaintiffs are right that that's Rule 54(b). | don't

think it's too hard to forman order that qualifies as a fina
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j udgnment under Rule 54(b) that permts -- that | eaves open
i ssues of admnistration of the plaintiff class, attorneys'
fees, and so forth.

| invite either or both parties to present me with
fornms of order that they think will satisfy that responsibility
or those requirenents. And, as | said, | think we can get this
entered by the end of next week, so when | say invite forns of
orders, | think you better get sonething in ny hands no | ater
t han Wednesday.

But there are ongoi ng questions that have to do with
hi storical statements of account, that have to do with quarterly
status reports, that have to do with I don't know what el se, but
what | would Iike to have fromthe parties is the agreenent that
my jurisdiction to deal with those matters is not term nated or
ousted by the pendency of an appeal.

In other words, we can run on two tracks. W can deal
wth -- and | don't think it is -- | think an appeal of the
basi ¢ underlying obligation to pay does not stop everything in
this court. That's ny belief anyway, but | would be nuch nore
confortable if the parties would both recite their agreenment to
that so that we can deal with this HSA question and ot her
rel ated questions on a nore deliberate basis with maybe witten
nmotions or witten requests and | can sort themout. [|'m not
going to sort themout here in this courtroomthis afternoon.

And | don't want to stop the nmusic while we have a
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1 round of notions to deal with them either. Because | do think
2 the nost efficient way to get this case to the finish line is if
3 it's going to be appealed - and |I'mnot surprised that it wll

4 be - is to get that started as soon as possible. Let the clock
5 start ticking, and M. G ngold nakes a correct point about

6 postjudgnent interest as well.

7 MR. DORRI'S: Your Honor, on behalf of plaintiffs, we

8 woul d agree to what you've just proposed in terns of your

9 jurisdiction.

10 THE COURT: CGovernnment okay with that?

11 MR. KIRSCHVAN: | will have to address it with others.
12 l"msorry, | can't answer that right now W wll have a quick
13 answer for you, but | can't address it standing here.

14 THE COURT: Al right. 1'lIl have a quick answer in a
15 few days, and by the mddle of next week you'll tell nme. |

16 think I have the jurisdiction to deal wth these housekeepi ng
17 matters even if the underlying case is on appeal anyway, but if
18 you have a different view, et nme know and | et me know why.

19 So we have sort of a plan here: Proposed forns of
20 order or judgnent by the m ddle of next week, sonething entered
21 by the end of next week, and unless |I'mconvinced that | don't
22 have any jurisdiction to do otherwise, then we'll deal with this
23 HSA question in a nore deliberate fashion by renewed noti ons or
24 what ever you want to present to ne.
25 Anyt hi ng el se today, counsel? Thank you very nuch.
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1 W' re adj our ned.

2 (Proceedi ngs adjourned at 4:01 p.m)
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