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John T. Stemplewicz, Esq.
Senior Trial Counsel
U.S. Department of Justice
Civil Division.
P.O. Box 875
Ben Franldin Station
Washington, D.C. 20044-0875

Re: Cobell v. Kempthorne

Dear Mr. Stemplewicz:

You have asked me, in my capacity as an expert on trust and equity matters, for my
opinion regarding the expert report of Robert C. Vaughn, Jr., dated August 9, 2007 (hereafter
Vaughn Report).

I have .also reviewed the expert report of Paul M. Homan, dated August 17, 2007, which
incorporates by reference his 2003 report and trial testimony in this case; and the expert report of
Richard V. Fitzgerald, dated August 24, 2007, which incorporates by reference his 2003 trial
testimony in the case. The substance of their opinions is addressed in large part by my expert
report dated February 28, 2003, and by my prior testimony in the 2003 trial in this case, which I
hereby incorporate by reference.

Expertise

1. Employment. I am Sterling Professor of Law and Legal History at Yale Law School.
Previously, I have held chairs or other academic appointments at the University of Chicago,
Cambridge University, Stanford University, Oxford University, the University of Michigan, and
the Max Planck Institutes in Freiberg and Frankfurt, Germany. I have specialized in the
connected fields of trusts, fiduciary administration, probate administration, and pension and
employee benefits (ERISA) for more than three decades.          ~

2. Publications. I co-author the principal coursebook, John H. Langbein, Susan J. Stabile
& Bruce A. Wolk, Pension and Employee Benefit Law (Foundation Press, 4th ed. 2006 & 2007



Supp.), that is used in most American law schools that teach the pensions curriculum. I have
written extensively in the scholarly literature about trust matters. I co-edit a student book that is
widely used in trusts courses, John H. Langbein & Lawrence W. Waggoner, Uniform Statutes on
Trusts and Estates: 2007-08 Edition (Foundation Press, 2007; prior eds. since 1987). My c.v.,
attached as an exhibit, lists my publications in these and other areas.

3. Law revision activity. Since 1984 1 have served continuously under gubernatorial
appointments from Illinois and Connecticut as a Uniform Law Commissioner. From 1991 to
1997 1 chaired the Commission’s probate and trust division (Division D). I was the reporter and
principal drafter for the Uniform Prudent Investor Act (1994), which now governs fiduciary
investing in 45 states and the District of Columbia and has been emulated by nonuniform acts in
the rest. I was a member of the drafting committees responsible for the Uniform Trust Code
(2000), the first comprehensive national codification of the law of trusts. I served on the
drafting committee for the Uniform Prudent Management of Institutional Funds Act (UPMIFA)
(2006), which governs endowment investing. I presently serve on the drafting committee that is
preparing the Uniform Statutory Trust Entity Act (for commercial trusts). For the American
Law Institute, I am the associate reporter for the Restatement (Third) of Property: Wills and
Other Donative Transfers (Vol. I, 1999; Vol. II, 2003, Vol. III, forthcoming 2008, Vol. IV in
preparation). I served on the advisory panel for the Restatement (Third) of Trusts: Prudent
Investor Rule (1992), and I presently serve on the advisory panel that is overseeing a complete
revision of the Restatement (Third) of Trusts.

4. Litigation and advisory work. I have served as an expert in trust and pension litigation,
and as an advisor and consultant on fiduciary practice and fiduciary investment matters. Exhibit
B lists deposition and trial testimony since 1987. Since 1994, I have appeared in a series of
training videos for bank trust officers on aspects of fiduciary investing produced by Federated
Investors.

5. Exhibits. I attach my c.v. (Exhibit A);a schedule of prior deposition and trial
testimony (Exhibit B), together with a statement respecting my compensation in this matter
(Exhibit C).

The Vaughn Report

¯ 6. Global failings. The Vaughn Report, at pages 3-4, contains four numbered opinions,
each of which is framed as a response to a question propounded by plaintiffs’ counsel. Below in
this report I examine each of his opinions separately. At the outset, however, I direct attention to
certain shortcomings that pervade all four of Mr. Vaughn’s opinions.

7. Want of authority. Trust accounting, the field about which Vaughn opines, is heavily
governed by statute, rules of court, and case law in each jurisdiction. There are notable
differences among the states in accounting procedures. For example, the differences in state law
concerning the extent to which a trust instrument can authorize departure from otherwise
prescribed procedures is the subject of a classic law review article: see David Westfall,
Nonjudicial Settlement of Trustees’ Accounts, 71 Harvard L. Rev. 40 (1957). The Vaughn
Report cites no authority for any of its assertions--no statute, no rules of court, no Restatements,
no treatises. In my opinion, a responsible expert opinion purporting to address the appropriate
standards for trust accounting should be grounded in relevant authority.

8. Undemonstrated expertise. Lacking citation to relevant authority, the Vaughn Report
rests entirely on Vaughn’s experience in probating estates and trusts. Since his c.v, identifies



him as a member only of the bar of North Carolina, I infer that his experience is confmed to that
state (together with any ancillary administration arising from out-of-state assets in North Carolina
estates). Vaughn claims to have been involved in more that 1,000 trust or estate accountings,
Vaughn Report, at page 1, but he supplies no detail about these accountings. If these accountings
were mostly routine probate filings and estate.closings, Vaughn’s experience is remote from the
complex administrative challenges inherent in the IIM accounts.

9. Unique features of the IIM accounts. The IIM accounts involve matters stretching
back into the nineteenth century, touching the interests of hundreds of thousands of persons. By
contrast, typical estate and trust proceedings involve a handful of parties and a much more
compressed period of fiduciary administration. The immense size and unique character of the
assets in the IIM accounts differ notably from the assets characteristic of personal trusts.
Moreover, unlike in conventional trust administration, the trust terms for the IIM accounts must
be elicited from a succession of federal statutes. Because the sovereign has been the trustee, the
competing responsibilities of the sovereign have shaped the trusteeship in a fashion that is
without counterpart in routine trust practice. Thus, as Judge Williams observed in Cobell XVII,
"the IIM trust differs from ordinary private trusts along a number of dimensions ...." Cobell v.
Norton, 428 F.3d. 1070, 1074 (2005).

10. The Vaughn Report, however, takes no account of the differences between Vaughn’s
background in routine estate matters and the daunting challenges of federal fiduciary
administration involved in the IIM accounts. It is the plaintiffs’ responsibility to demonstrate
why the views of an estates practitioner who cites no support in the governing authorities should
be entitled to any deference in a federal matter so complex and so remote from his experience, a
matter governed by the interplay of federal law and common law fiduciary principles that he does
not cite.

11. Ignoring the duty of cost sensitivity. There is a notable omission in all of Vaughn’s
opinions. He argues for relentless historical precision ("back to the beginning of the trust
relationship," Vaughn Report, at 3). But he ignores without mention the limiting principle, the
fiduciary duty of cost sensitivity, that suffuses all issues of trust administration, including trust
accounting. See Cobell XVII, in which Judge Williams observed: "Even plaintiffs’ counsel,
responding during oral argument to a hypothetical involving $1 million in .accounting expenses
for a $1,000 trust, conceded some role for practicality." 428 F.3d at 1075.

12. The duty of cost sensitivity that the Vaughn Report ignores has recently been
recodified in the Restatement (Third) of Trusts. The black letter reads: "A trustee can properly
incur and pay expenses that are reasonable in amount and appropriate to the purposes and
circumstances of the trust and to the experience, skills, responsibilities, and other circumstances
of the trustee." Restatement (Third) of Trusts § 88 (2007) (formerly Restatement (Second) of
Trusts § 188 (1959)). "Implicit in a trustee’s fiduciary duties is a duty to be cost-conscious."
Restatement (Third) of Trusts § 88, cmt a. (2007). The duty of cost-sensitivity is also codified in
the Uniform Prudent Investor Act § 7 (1994), whose official comment says: "Wasting
beneficiaries’ money is imprudent." 7B Unif. Laws Ann. 37 (2006). When a federal agency
engages in trust administration at public expense, a similar responsibility runs to the fisc. The
duty of cost sensitivity is an application of the fundamental care norm that governs all aspects of
trust administration, the duty of prudent administration. "The trustee has a duty to administer the
trust as a prudent person would, in light of the purposes, terms, and other circumstances of the
trust." Restatement (Third) of Trusts § 88 (2007) (formerly Restatement (Second) of Trusts §
174 (1959)). Properly applied in the present case, the duty of cost sensitivity limits, and in places
contradicts, Vaughn’s opinion that lavishJy expensive historical accounting procedures should be
employed in the IIM accounts, without regard to the minute size of the accounts and the disrepair



and complexity of many of the records that would be needed for such an accounting. A prudent
trustee does not engage in unreasonably expensive accounting procedures.

I turn now to each of Vaughn’s four numbered opinions.

Vaughn’s Opinion No. 1

13. Vaughn’s Opinion No 1, at page 3, purports to answer the question, "What is a trust
accounting?" His answer calls for various steps that entail maximum expenditure. What is
peculiar about Vaughn’s answer is that he neglects to question the question. He should have
asked: "Accounting for what purpose with respect to what assets?"

14. Accounting for what. In truth, trust accountings serve many purposes, and the steps
appropriate to an accounting vary according to the purpose and the circumstances. I have.had
occasion in the scholarly literature to point to the range of tasks that are embraced by the concept
of accounting in trust matters:

In trust practice and parlance, the term "accounting" has been used to refer to five
distinct doctrines or remedies: (1) the trustee’s duty to keep appropriate internal
financial records respecting the trust property, Restatement (Second) of Trusts
§ 172 (1959); (2) financial reporting to the beneficiary about the trust assets, id. §
173; (3) financial reporting to the court for purposes of obtaining a judicial decree
with preclusive effect approving the accounts, id. § 260; (4) so-called "accounting
for profits," a restitutionary remedy to recoup from a trustee a profit that the
trustee has made from the trust in circumstances that do not constitute breach of
trust, id. § 203; and (5) the equitable remedy of account, which arises from
equity’s power of discovery, and which commonly entails the use of a master or
referee to examine and offset financial records and prepare consolidated accounts,
see 1 Dan Dobbs, Law of Remedies § 4.3(5), at 609, 610 (1993).

John H. Langbein, Mandatory Rules in the Law of Trusts, 98 Northwestern U. L. Rev. 1105,
1125 n. 107 (2004).

15. Confusingledgers and accountings. The procedures that Vaughn treats as required
in a trust accounting are absurdly elaborate, for example, "an item by item proof of all revenue,
income, or receipts," Vaughn Report, at page 3. In truth, it is quite common in trust accountings
not to present such ledger-level data to the beneficiary or to the court, but rather to consolidate
receipts by category for quarterly or other intervals. The same is true of the "item-by-item proof
of all funds paid out" that Vaughn treats as obligatory. A sound trust accounting does not have to
itemize every postage stamp.

16. Trustee’s discretion. If one turns to the Restatement provisions that I have cited in
the extract reproduced supra in § 14 of this report, one finds that the Restatement requires none
of the steps that Vaughn treats as obligatory in his Opinion No. 1. In truth, the choice of
accounting procedures, unless otherwise governed by statute or court rule, is remitted to the
fiduciary discretion of the trustee. A major shortcoming in Vaughn’s Opinion No. 1 is his failure
to take account of the discretion that the trustee must exercise in selecting accounting procedures
that balance the disclosure objectives of accounting with the duty of cost sensitivity. The
Restatement says: "A trustee generally has discretion (i.e., is to use fiduciary judgment) with
respect to the exercise of the powers of the trusteeship." Restatement (Third) of Trusts § 87, cmt
a (2007). "When a trustee has discretion with respect to the exercise of a power, its exercise is
subject to supervision by a court only to prevent abuse of discretion." Id. § 87.



17. The message of these authorities as applied to the present litigation is that the level of
detail appropriate to a trust accounting is a matter of fiduciary discretion, because the trustee
has to balance cost against benefit. Vaughn’s suggestion that all trust accountings require minute
itemization is a prescription for wastefulness, and is irreconcilable both with the duty of cost
sensitivity and with the principle of trustee discretion in fiduciary administration.

18. Trustee fees. One characteristic entry that commonly appears in trust accountings for
private and commercial trusts is an expense item for trustee fees. Vaughn makes no mention of
trustee fees, nor does he mention the rule that "the trustee is entitled to reasonable compensation
out of the trust estate for his services as trustee .... "Restatement (Second) of Trusts § 242 (1959).
If the Department of the Interior as trustee were to charge fees commensurate with the costs of
maintaining hundreds of thousands of tiny IIM accounts (especially accounts that are worth less
than the cost of servicing them), those accounts would be extinguished through insolvency and
thus would cease to have the claims that the plaintiffs assert in the Cobell litigation.

Vaughn’s Opinion No. 2

19. Vaughn’s Opinion No. 2 addresses the question of"what is required of a trustee in
the performance of a historical accounting under the above facts." Vaughn Report, at page 3.
Presumably, "the above facts" refer to Vaughn’s brief recital, id., at pagesl-2, of some aspects of
the IIM accounts and their history. However, in his Opinion No. 2, he does not mention any of
the facts; he says nothing, for example, about how the small size and minute value of so many of
the accounts should bear on the trustee’s discretion in selecting appropriate accounting
procedures. Instead, he announces that "the trustee must go back to the beginning of the trust
relationship and open an account ... for each beneficiary .... " Id., at page 3. In truth, such a
procedure is one alternative, but in circumstances such as the present, in which there have been
large numbers of smallish accounts, extending back over very long periods of times, in
circumstances in which some records are unavailable or difficult to ascertain, the trustee may in
the exercise of its fiduciary discretion conclude that other techniques of estimation or
approximation may in some circumstances strike a better balance between the fiduciary duties of
disclosure and cost-sensitivity.

Vaughn’s Opinion No. 3

20. Vaughn’s Opinion No. 3 shows a similar insensitivity to the facts of the IIM
accounts and a similar proclivity for treating expense-maximizing procedures as obligatory
without any citation to relevant authority. The question that Vaughn purports to answer is: "Do
the requirements of an accounting change, if the accounting is only required from a point in time
subsequent to the creation of the trust relationship?" Vaughn Report, at page 3. Vaughn’s
opinion is, in effect, that even if an accounting is prepared for one interval, every interest has to
be traced back to the inception of the trust relationship. In his words: "both the identification of
account holders and the balance in each account must be correct. For the identification of each
account holder to be correct and the amount in each account to be correct, one must trace the
allotment ownership from its commencement through heirs and devisees to insure that each
individual entitled to a beneficial ownership in fact has a beneficial ownership which is correct
and to insure that the [balances in the accounts are correct]."

21. Such meticulous historicism may be suitable in ordinary private trust settings in
which relatively few interests are at stake, durations have been relatively short, and records are
conveniently at hand. When the circumstances are quite different, as with the IIM accounts,
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procedures of estimation and approximation for more remote periods may be more suited to the
trustee’s duty of cost sensitivity.

Vaughn’s OpinionNo. 4

22. The rule against commingling. The gist of Vaughn’s one-sentence Opinion No. 4 is
that the rule against commingling trust assets does not prevent common fund administration, but
that in such cases account-level records of the respective interests need to be maintained. There
is no reason, in my opinion, to rest such an elementary rule of trust law on purported expert
opinion, as opposed to relevant authority. The rule against commingling can be found
authoritatively stated as Restatement (Third) of Trusts § 84 (2007); for the earmarldng standards
appropriate to pooled administration, see id. § 84, cmt. d. American trust law has long
encouraged the use of pooled investments to facilitate diversification and economies of scale in
investment management. See, e.g., the Uniform Common Trust Fund Act (1938), 7 Unif. Laws
Ann. 175 (2002); Uniform Prudent Investor Act § 3, cmt. (1994), 7B Unif. Laws Ann. 30 (2006)
("pooled investment vehicles have become the main mechanism for the investment needs of
smaller trusts").

JHL/st
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John H. Langbein
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S~a_~tement.....of Joh~ H, ...Langbeir!

Re: Cobell v, Keml3thome

I submit the following stlatement regarding my compensation in com~ectitm with service

as an expert in this matter: I am being compensated at my normal hourly rate of $550.

!ohn tI Langbem
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