
 IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

____________________________________
)

ELOUISE PEPION COBELL, et al., )
) No. 1:96CV01285

Plaintiffs,  ) (Judge Hogan)
   v. ) 

)
KEN SALAZAR, Secretary of )
the Interior, et al.,         )

)
                Defendants. )

)

INTERIOR DEFENDANTS’ MOTION FOR PERMISSION TO COMMUNICATE  
WITH CLASS MEMBERS REGARDING TRUST LAND CONSOLIDATION

BACKGROUND

On December 23, 2002, the Court prohibited the parties, their agents, and their counsel

from communicating with any class member regarding the litigation or the claims involved

therein, absent an order from the Court permitting communication.  On September 29, 2004,

the Court amended the December 23, 2002, Order to include a ban on communications

regarding the sale or transfer of land.  

On December 7, 2009, the parties executed a Settlement Agreement that was contingent

on the enactment of legislation to authorize and fund the settlement.  A major part of the

Settlement Agreement is the establishment of a Trust Land Consolidation Fund.  Section F.1 of

the Agreement provides:  “Conditioned on the enactment of the necessary legislation, the

Interior Defendants shall distribute the Trust Land Consolidation Fund in accordance with the

Land Consolidation Program authorized under 25 U.S.C. §§ 2201 et seq., any other applicable

legislation enacted pursuant to this Agreement, and applicable provisions of this Agreement.” 

On November 17, 2010, the parties modified the Settlement Agreement to incorporate “certain



additional terms” into the Settlement Agreement “if such additional terms are included in the

enacted legislation implementing the Settlement.”  Attachment 1.  One such term sets the

amount of the Trust Land Consolidation Fund at $1.9 billion.  Another term related to the Trust

Land Consolidation provides: “OPERATION – The Secretary shall consult with Indian tribes to

identify fractional interests within the respective jurisdictions of the Indian tribes for purchase

in a manner that is consistent with the priorities of the Secretary.”  Attachment 1,  Exhibit 1 at

3.  

On November 30, 2010, the House of Representatives joined the Senate in passing the

Claims Resolution Act of 2010 (the Act).  Title I of the Act contains the Cobell settlement

legislation.  The President signed the Act into law on December 8, 2010.  Claims Resolution

Act of 2010, Pub. Law No. 111-291, 124 Stat. 3064 (2010).  Title I, §101(e)(2), of the Act

contains the provision requiring the Secretary of the Interior to consult with Indian tribes about

the identification of fractional interests for the land consolidation program.

Representatives of the Indian tribes and their staff may in many instances also be class

members in Cobell.  Thus, the tribal consultation required under the Settlement and the Act

require communication with class members.  Such communications are prohibited by the

December 23, 2002 and September 29, 2004 class communication orders.  Interior Defendants

thus request permission from the Court to engage in the necessary consultation.1

1/ Defendants’ counsel conferred with Plaintiffs’ counsel about this motion on March 28,
March 29, and April 4, 2011.  Plaintiffs’ counsel indicated that Plaintiffs will oppose this
motion.
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DISCUSSION

The December 23, 2002 and September 29, 2004 orders ban communications with class

members, absent prior permission from the Court.  In particular, the December 23, 2002 Order

provides that:

during the pendency of the instant litigation, the parties to the litigation, their
agents and officials, and their counsel shall not communicate, through the
United States mail or any other mode of communication, with any class member
in this litigation regarding this litigation or the claims involved therein, except
as specifically permitted by order of this Court.

Order of December 23, 2002 at 18-19.  The September 29, 2004 Order provides that:
 

during the pendency of the instant litigation, the parties to the litigation, their
agents, representatives, employees, officials, and counsel shall not
communicate, through the United States mail or any other mode of
communication, with any member of the plaintiff class in this litigation
regarding the sale, exchange, transfer, or conversion of any Indian trust land
unless such communication is conspicuously marked with a notice that has been
previously submitted to and approved by this Court.

Order of September 29, 2004 (Dkt. No. 2708).2 

Any communication about the settlement necessarily involves communication

“regarding this litigation or the claims involved therein” and thus would run afoul of the

December 23, 2002 Order.  Also, because the $1.9 billion trust land consolidation is

undisputedly a prominent feature of the settlement, communications regarding this aspect of

the settlement might violate the September 29, 2004 Order.  

2/ On October 1, 2004, the Court clarified a separate provision in the September 29, 2004
Order, by limiting its impact to land sales communications.  Order of October 1, 2004 (Dkt. No.
2713).  On October 22, 2004, the Court further clarified the September 29, 2004 Order in several
respects, including to specify that it does not apply to oral communications.  Cobell v. Norton,
224 F.R.D. 266, 288 (D.D.C. 2004).  On November 17, 2004, the Court clarified the specifics
regarding the notice and waiver forms and procedure applicable to all written land sales
communications.  Cobell v. Norton, 225 F.R.D. 4 (D.D.C. 2004).
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But both the Settlement Agreement and the Act mandate that Interior consult with

Indian tribes about the trust land consolidation.  This consultation process is expected to take

several months and should begin soon.  Interior needs to begin these government-to-

government consultations soon to be ready should the agreement be finally approved by the

court, to avoid losing valuable time to prepare for the potential disbursement of a significant

amount of funds and the implementation of a substantially enlarged Interior program upon

approval of the settlement.  This consultation process will require communications with Cobell

class members within the Indian tribes. 

The Court recently permitted limited communications related to the settlement.  On

April 8, 2010, while the settlement legislation was still pending before Congress, the Court

granted Interior Defendants’ Unopposed Motion for Permission to Communicate with Class

Members.  Attachment 2, at 4 (April 8, 2010 Hearing Transcript); Attachment 3 (April 12,

2010 Minute Entry).  The order permitted a small number of officials from the Department of

the Interior to communicate with class members to provide information about, and otherwise

discuss, the proposed settlement.  

Now that Congress has enacted the Act and the Court has preliminarily approved the

Settlement Agreement, broader communication authority is necessary.  It is not feasible to

have all communications about the trust land consolidation program funneled through the

limited number of officials currently authorized to communicate with class members.  In

particular, Secretary Ken Salazar, Deputy Secretary David Hayes, and Solicitor Hilary

Tompkins are currently authorized to communicate with class members, but the demands on

their time from their multiple duties make it impossible for them to engage in the many
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discussions and communications with those in Indian country needed to plan and implement

the trust land consolidation program.  

Therefore, pursuant to the terms of the December 23, 2002 Order, Interior Defendants

ask the Court for permission for Interior officials generally to communicate with class

members about the trust land consolidation program as envisioned in the Settlement

Agreement, including communications that involve discussion about the transfer or sale of

Indian land under that program.

CONCLUSION

For these reasons, Interior Defendants respectfully ask that the Court grant its motion. 

Dated: April 6, 2011 Respectfully submitted,

TONY WEST
Assistant Attorney General
MICHAEL F. HERTZ
Deputy Assistant Attorney General 
J. CHRISTOPHER KOHN
Director

/s/ Robert E. Kirschman, Jr.          
ROBERT E. KIRSCHMAN, JR.
Deputy Director
D.C. Bar No. 406635
Commercial Litigation Branch
Civil Division
P.O. Box 875
Ben Franklin Station
Washington, D.C. 20044-0875
(202) 616-0328
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CERTIFICATE OF SERVICE

I certify that on April 6, 2011,  Interior Defendants’ Motion for Permission to

Communicate with Class Members Regarding Trust Land Consolidation was served by

Electronic Case Filing, and on the following who is not registered for Electronic Case Filing,

by facsimile:

Earl Old Person (Pro se)
Blackfeet Tribe
P.O. Box 850
Browning, MT 59417
Fax (406) 338-7530

/s/ Robert E. Kirschman, Jr.    
Robert E. Kirschman, Jr.
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P R O C E E D I N G S

COURTROOM CLERK: This is civil action 96-1285,

Elouise Cobell, et al. versus Ken Salazar, et al. Keith Harper

for the plaintiffs and David Hayes for the defendants.

THE COURT: Well, David Hayes -- all right. Well, he's

a lawyer. We're delighted to have Secretary Hayes with us.

He's putting his lawyer's hat back on again.

We have had an in-chambers conference to discuss the

status of the settlement approval that is necessary for this

matter. The public is obviously interested in this, and so I

want to make a short statement and then ask counsel if they want

to comment on it.

After nearly 15 years of hard fought litigation, the

settlement of this case was reached and announced last December.

From where I sit, the settlement appears to be a win/win

proposition; a win for Indian individual money accountholders,

who will receive payments and who will have the assurance that

their IIM account balances are correct; a win for the

government, which will at least make a start on solving the

terrible problem of fractionated land holdings in Indian

country.

I said the settlement appears to be a win/win

proposition. I have not ruled that it is fair and reasonable to

members of the plaintiff class. That is a formal decision, and

is yet to be determined. We must go through a process, a
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process that includes preliminary approval, publication to

Indian country, the opportunity to file objections, and then

what is known as a fairness hearing so that objectors can be

heard.

None of that can happen, however, if Congress does not

act to assure the parties and this Court that the proposed

settlement is within my jurisdiction and that funds will be

appropriated or approved to pay for it. The deadline

established by the settlement agreement for Congress to act has

been twice extended, from the end of last year to the middle of

February, and again to the middle of this month, April 16th.

The need for Congress to act is real. Until or unless

Congress acts, the lawyers who have devoted themselves to this

case for 15 years on both sides are on hold, and, more

importantly, all of Indian country is on hold. And I don't want

to be too melodramatic about this, but justice is on hold.

With my approval, plaintiffs' counsel have been in

Indian country to assure the members of the plaintiff class that

settlement is still alive. Last week the government filed a

consented motion that would permit its representatives to do the

same, and that motion is hereby granted.

But this cannot continue. Again, from where I sit,

this does not look like a partisan matter. It does not seem to

me that this is one of those issues that will cause gridlock.

It just needs an appropriate sense of priorities. It needs to
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get done.

I have consulted with the parties before coming here

today, and I am hereby approving their agreement to extend the

deadline again, but only for another six weeks, until the start

of Congress' Memorial Day recess. If Congress has not acted by

the middle of May, I will convene a public hearing on this

matter. I will invite - the operative word is "invite." I will

invite the Secretary of the Interior, the Director of Management

and Budget, and again, by invitation, of course, appropriate

members of Congress, to explain to me, to Indian country, and to

the American people why the approval required by this settlement

agreement has not been given.

Now, that's all I have to say. Counsel are here from

both sides. Mr. Kirschman?

MR. KIRSCHMAN: Your Honor, the Deputy Secretary of the

Department of Interior, David Hayes, will speak for the

government, with your permission.

THE COURT: Mr. Hayes certainly has my permission.

MR. HAYES: Thank you very much, Your Honor. I want to

simply reiterate the Administration's commitment and interest in

moving forward with this settlement.

As you know, the President, the Secretary of the

Interior, the Attorney General have all publicly stated their

support for this settlement. We believe it is a historic

settlement, an opportunity to turn the page on a period of
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history where the trustee has not performed as the trustee needs

to.

We are anxious to proceed to full notice of the class

so that all of the hundreds of thousands of individual Indians

who have interest in this matter will have an opportunity to

learn fully about the settlement, to have an opportunity to come

forward to your court and have their answers -- their questions

answered, have any objections heard, so that we can proceed with

the judicial resolution of this matter.

I will also say that obviously, Your Honor, we will

respect your request today, that we understand your interest in

a timetable certain on this matter. We share a common interest

in bringing this to resolution.

I will say for the record that the Administration has

been working very closely with the leadership in Congress.

Secretary Salazar has been personally engaged, and we will

continue to do so. And now, with your instructions today, we

will increase, even increase our attention to this matter, if

that is possible.

And with regard to your call for a potential appearance

by the Secretary of the Interior in mid-May if we do not have

Congressional approval by then, I'm certain that the Secretary

will be happy to participate in such a hearing, and will work

with you and with the Congress towards resolution of this

important matter.
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THE COURT: Thank you, Mr. Hayes, Mr. Secretary.

Mr. Harper?

MR. HARPER: Good afternoon, Your Honor. First let me

thank the Court for its continuing attention to this case and

this matter. It is, of course, of utmost importance to our

beneficiary class and the entirety of Indian country. We, of

course, agree, Your Honor, with your statement that this is a

win; it is a win for our trust beneficiaries, it is a win for

Indian country, and it turns the page on a problematic past.

We are disappointed that we have not yet had the

legislation necessary to implement this important settlement.

We continue to be in a position to work with the Administration

and with Congress to try to get it done as soon as possible. We

appreciate your role in trying to push this forward.

You did mention that we have been out in

Indian country. And on that note I just wanted to say that that

has confirmed our understanding with our beneficiary class that

this is something they want, this is something that the vast

majority of individuals that we've met with have supported.

Indeed, we've done some 40 meetings, and in the vast majority of

those, there is not a single dissent. Everybody has been in

support. There are a few folks here and there that have made

statements in opposition, but then, of course, there are

procedures in place to deal with those individuals to the extent

that they are not satisfied with the resolution.
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So we want to make clear that our trips out to

Indian country have not been in vain, that they have

demonstrated conclusively that there is broad support. We are

again disappointed that the legislation has not been enacted

yet, but we will too join with the Administration in redoubling

our efforts to try to make sure that it gets done as soon as

possible.

Thank you, Your Honor.

THE COURT: Thank you, Mr. Harper. If there's nothing

further, I think we've said what we need to say and done what we

need to do today.

Again, the defense motion for leave to contact the --

make appropriate contact with the plaintiff class is granted,

and if there's nothing further, we're adjourned until about the

middle of May. Hopefully we don't -- hopefully we'll reconvene

for a different purpose at that time.
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CERTIFICATE OF OFFICIAL COURT REPORTER

I, Rebecca Stonestreet, certify that the foregoing is a

correct transcript from the record of proceedings in the

above-entitled matter.

_______________________________ _________
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 IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

____________________________________
)

ELOUISE PEPION COBELL, et al., )
) No. 1:96CV01285

Plaintiffs,  ) (Judge Hogan)
   v. ) 

)
KEN SALAZAR, Secretary of )
the Interior, et al.,         )

)
                Defendants. )

)

ORDER

This matter comes before the Court on the Interior Defendants’ Motion for

Permission to Communicate with Class Members Regarding Trust Land Consolidation.  Upon

consideration of the motion and the representations therein, the entire record of this case, and

having determined that the motion is well-taken and should be granted, it is hereby

ORDERED, that the Motion is GRANTED.

It is FURTHER ORDERED, that the Department of the Interior is permitted to

communicate with Cobell class members regarding the trust land consolidation program.

SO ORDERED.

__________________________________
Thomas F. Hogan
UNITED STATES DISTRICT JUDGE
Date:  April ____, 2011
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