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TITLE 3: CIVIL DIVISION

ORGANIZATIONAL NOTE

On February 13, 1953, the Claims Division of the Department was
renamed “Civil Division.” On June 20, 1953, the Customs Division
was abolished and its functions were transferred to the Civil Divi-
sion. Accordingly, all references in ouistanding publications to
«Claims Division” or “Customs Division” should be read as meaning
“Civil Division,”

The current organization to handle the work load of the Civil
Division includes eleven sections denominated as follows:

Admiralty and Shipping

Appellate

Court of Claims

Customs

Frauds

General Litigation

Government Claims

Japanese Claims

Patent

Torts I
Veterans Affairs '

Special instructions concerning the work of particular sections are
placed after the more general instructions which follow immediately.
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GENERAL INSTRUCTIONS

The protection and prosecution of the interests of the United States
in civil and criminal litigation is the function and duty of the Attorney
General of the United States, except as to situations where specific
statutes permit the legal divisions of specified Government agencies
‘to represent these agencies in certain special types of civil litigation.
By delegation of the Attorney General, the Assistant Attorney Gen-
eral in charge of the Civil Division has supervision over the functions
described under Civil Division, Title I, supra.

It will be obvious that effective and economical discharge of these
delegated functions depends on the mutual interest, enthusiasm, con-
fidence, and support of the Civil Division and the United States
Attorneys. The Civil Division in Washington maintains close liaison
with the national offices of the various Government agencies, and
stands ready to collect and forward at the earliest possible moment
such information as is essential to the preparation of complaints,
pretrial conferences, answers, motions, etc., and will thereafter keep
in close touch with all developments in each case. While the burden
of litigating cases against the United States, and cases referred to
him by the Civil Division or by the various Government agencies
direct, rests primarily on the United States Attorney, the Civil Divi-
sion will always be fully available and eager to assist in the collection
of information, discussion of legal and factual problems, briefing,
or any other function, with respect to a case, which would best serve
the Government’s interest. United States Attorneys should not hesi-
tate to request such assistance.

At the same time, the interests of the Government require the
assumption on the part of United States Attorneys of correlative
duties of cooperation. The Civil Division must be advised at once of
every change in the status of every matter within its jurisdiction
regardless of whether suit has been instituted, and, as to matters in
litigation, it must be informed as far in advance as possible of the dates
of pretrial conferences, trials, hearings, or arguments, and of any con-
tinuances. In addition, prompt report should be made to the Civil
Division of an infringement of the property or other interests of the
Government warranting the institution of civil proceedings; and
United States Attorneys should report to the Civil Division any prop-
erty belonging to the United States which is not receiving proper care,
any claim in favor of the United States not officially lodged with them
which in their opinion can be collected, and any default of any officer or
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employee of the Government engaged in the collection of any debt
due the United States or of the customs revenue, or in the disburse-
ment of Government funds.

In coordinating the efforts of the many United States Attorneys’
offices, the Civil Division hopes to bring to bear in each case the full
weight of knowledge and technique accrued from the litigation of
cases in all districts. There is presented in the remainder of this Title
an accumulation of information which past experience indicates United
States Attorneys most frequently require. Where appropriate, there
have been imposed such limitations on the practice of United States
Attorneys as are necessary to the effective handling of the Depart-
ment’s bumness.

ACTIONS BY THE GOVYERNMENT

No civil action in the name of the United States or an officer thereof,
in cases within the jurisdiction of this Division, should be begun
without the specific authority of the Civil Division, except where the
United States Attorneys are authorized in this Title to commence
suit at the direct request of a department or agency, or in cases of
emergency where it is necessary to protect the interests of the Govern-
ment, in which cases the necessary action should be taken and the
Civil Division notified 1mmed1ately.

When advice or information is desired as to the institution, conduct
or disposition of any suit within this Division’s jurisdiction, by or
against the United States, request therefor should be transmitted
to the Civil Division accompanied by a clear and succinct statement
of facts, the pomts of law involved, the authorities deemed apphca.ble,
and the opinion of the United States Attorney.

All actions must be brought in the name of the United States of
America and instituted in a Federal court, unless specific authority
to do otherwise is granted by the Civil Division. Except in emer-
gencies, two copies of the complaint or libel must be submitted for
the consideration of the Civil Division prior to the institution of any
action. In cases where United States Attorneys are authorized to
start suit at the direct request of a department or agency, two copies
of the complaint or libel should be transmitted to the interested
department or agency. Wherever appropriate, the prayer of each
compleint for & money judgment should mclude a demand for interest .
and costs.

It should be noted that claims in favor of the United States are
not barred by state statutes of hmtatxons (United States v. Summcr
lin, 310 U. S, 414 (1940)).

December 1, 1958
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Except in the direct referénce cases described below, United States
Attorneys should not close cases without prosecution nor close cases
already in litigation, unless specific prior approval for such action
has been received from the Department.

ACTIONS AGAINST THE GOVERNMENT

The district courts have jurisdiction of suits against the United
States or its agencies or officers only when the immunity of the sov-
ereign has been waived by Congress. (F. H. A. v. Bury, 809 U. 8.
242; Kiefer & Kieferv. R. F. 0., 306 U, S. 881.)

Umted States Attorneys are not authorized to consent to suits
against the United States, its officers or agents, and where jurisdio-
tion of suits against the United States exists by statute; they are
not authorized to waive objections as to venue or agree to substitn-
tions, third party joinders and the like, without firet clearing such
matters with the Civil Division which in turn will clear them with
the affected agencies.

' The Attorney General has designated the Deputy Attorney Gen-
eral and the Administrative Assistant to the Attorney General to
accept service of pleadings and process for him. In the absence of
specific authority from the Attorney General or his designees, United
States Attorneys have no authority to accept such service.

It will expedite the collection of relevant data from interested
agencies if the Civil Division receives two copies of the summons
and complaint rather than merely the one copy which the Federal
Rules of Civil Procedure require plaintiffs to mail to the Attorney
General; and it is requested that United States Attorneys, where feas-
ible, seek the cooperation of plaintiffs’ counsel in this respect by asking
them to transmit direct or through the United States Attorney one
or more additional copies of such documents when effecting service
of the original on the Attorney General.

REPRESENTATION OF GOVERNMENT OFFICERS AND
EMPLOYEES

It is the general policy of the Department to afford counsel and
representation to Government officers and employees when suits for
injunction, mandamus, etc., are brought against them in connection
with their performance of their official duties. In situations where
time does not permit communication through Department heads in
Washington, United States Attorneys may, upon the request of a local
officer of a federal agency, afford counsel and representation to
Government officers and employees in such cases. In the case of all
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such requests, the Civil Division should be promptly notified and
advised by the United States Attorney of the circumstances of the
case. It is the policy of the Civil Division to remove to the Federal
district courts, pursuant to 28 U. S. C. 1442 (a), cases of this type
which are instituted in state or municipal courts. Note that & re-
moval must be effected within 20 days (28 U. S. C. 1446 (b)). When
time permits, the United States Attorney should obtain the approval
of the Civil Division before effecting a removal; but if time does not
permit, the United States Attorney may effect the removal and
promptly send the Civil Division two copies of the removal papers filed.

It is also the Department’s policy to afford counsel and represents-
tion to Government employees and servicemen who are sued civilly or
charged with violation of local or State criminal laws as a result of
the performance of their official duties. This shall apply wherever
property damage, personal injury or death has resulted, or where a
substantial Federal interest is involved. Otherwise, except where un-
usual circumstances exist, the United States Attorneys shall decline
(such as in minor traffic violations) to make court appearances on
behalf of employees or servicemen, unless specifically requested to do
s0 by the Civil Division.

The potential liability of the United States makes it important
to ascertain as early as possible the basic facts, extent of injury or
damage, and the names of witnesses in every case, civil or criminal,
based upon the alleged dereliction of Government employees or serv-
icemen. For the same reason, pleas of guilty should be entered in
criminal cases only after careful consideration of all factors involved.
United States Attorneys should also give consideration to the ad-
visability of removing such cases from state courts to United States
district courts (see 28 U. 8. C. 1442-1449; 50 U. 8. C. 738).

GENERAL JURISDICTIONAL PRINCIPLES

As to immunity of Government officers from personal liability done
under color of office, see Gregoire v. Biddle, 17T F. (2d) 579 (C. A.2);
Spalding v. Vilas, 161 U. S. 483. Suits to enjoin enforcement of an
allegedly unconstitutional act of Congress may be heard only by a
8-judge District Court (28 U. S. C. 2282; Jameson & Co. v. Morgen-
thau, 307 U. S. 171).

District courts outside the District of Columbia have no jurisdiction
over officers of the Government stationed in Washington. Blackmar
v. Guerre, 342 U. S, 512,

In a suit brought against a subordinate officer, the head of the
department or other superior officer is an indispensable party where
the relief sought would require the superior officer to take action,
July 1, 1954
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either directly or through a subordinate. Williams v. Fanning, 332 -
U. S. 490; Hynesv Grimes Paoking Co., 337 U. S. 86.

"Where 'the defendant officer leaves office pending suit, the plamtlﬁ
must substitute his successor within six months after he takes affice,
or the suit abq.tes. Rule 25 (d), Fed. Rules Civ. Proc.; Snyder V.
Buck,340U.8.15; E’a:pa:rteLaPrade,%QU S.444.

A suit for speclﬁc relief against a Government officer ig an uncon-
sented suit against the United States and is beyond the district courts
jurisdiction where the relief sought, although nominally against the
officer, would actually be against the Government, e. g., by affecting
the Government’s property rights or functions. Larson v. Domestio
& Foretgn Commerce Corp., 837 U. S. 682; Mine Safety Appliances
Co.v.Forrestal, 326 U. 8. 871; cf. Land v. Dollar, 830 U. S.731. The
]unsdlcnon of the district courts over such suits is limited to cases
alleging that the omq:.er’s action is unauthorized by law or that he is
proceeding under an unconstitutional statute. Larson v. Domestic &
Foreign Commerce Corp., 337U. 8. 682; Donaldson v. Read Magasine,
333 U. S. 118; Ramspeck v. Federal Trial E’mammera Oonfermoe, 34.4
U.8.— (March 9,1953).

The district courts.utside the District of Columbia have no juris-
diction to issue a writ of mandamus or its equivalent in such cases.
Marshall v. Crotty, 185 F. 24 622 (C. A. 1); Mclntire v. Wood
Cranch 504, .

The dlstnct courts’ ]unsdlctlon over suits by Government employees
for alleged wrongful discharge is limited to determining whether the
employee received the probectxon of prescnbed administrative pro-
cedure. The courts may not review the merits of the administrative
determination. Bailey v. Richardson, 182 F. 2d 46 (C. A. D. C.);
Carter v, Forrestal, 175 F'. 2d 364 (C. A. D. C.).

MISCELLANEOUS LITIGATION M.ATTERS

Adviee das to Papers Filed in . thigation

Two copies of all papers filed by any party or by the court mcluding
subsequent pleadings, orders, proposed findings, ]udgments, opinions
or other papers.of record, briefs, memorands, and offers in compro-
mise must be forwarded prompbly to the Civil Division. When cir-
cumstances permit,.copies of any of the foregoing instruments which
are to be filed on behalf of thé Government should be submitted to the
Civil Division before filing the originals.
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Assistance By Other Attorneys

United States Attorneys shall conduct and direct all cases except
ag otherwise provided, i. e, Court of Claims cases, admiralty and
shipping cases, or other cases which the Department has advised the
United States Attorney will be handled specially. There is no ob-
jection to United States Attorneys receiving assistance from attorneys
connected with other offices of the Government in the preparation and
trial of cases, but it should be understood that such attorneys assist
only, and do not conduct, direct, or contro) cases in which they may be
interested: (28 U. S. C. 507.) The situation is the same in those
cases (involving Government corporations and the operations of the
Maritime Administration) where the Government enjoys the benefit
of insurance, and underwriters nominate trial counsel to assist the
Umted States Attorney with the case. Such trial attorneys are only

“of counsel” to the United States Attorney. They do not control or
dlrect the conduct of cases in which they interested, and they may
not sign pleadings or briefs on behalf of the Government or its officers,
employees, or agents.

Assistanee to Civil Division Attorneys

From time to time, attorneys from the Civil Division, involved in
the handling of United States Court of Claims, patent, and other cases
which are not the responsibility of United States Attorneys, are
‘Tequired to perform their duties at places within various judicial dis-
tricts. United States Attorneys are requested to assist such attorneys
in obtaining office space, stenographic facilities and similar accom-
modatlons wherever it is feasible.

Advice as to Constitutional and Other Questons

The Civil Division must be informed promptly and its attention
specifically called to the pleadings raising constitutional questions or
disputing in any way the right of the United States to maintain a
proceeding, :

. Stipulations

In no case should a United States Attorney enter into an agreed
statement of facts, a stipulation to abide the result in another case, or
& stipulation concluding the substantive rights of the United States,
without specific authority. from the Civil Division.

Substitution of Party

In order that steps for the substitution of a successor may be taken,
if advisable, the United States Attorney should inform the Civil




7
TITLE $: CIVIL DIVISION

Division as quickly a8 possible when a Government officer who is &
perty in a case originating in his District dies or ceases to hold office.

Disbarment Proceedings

United States Attorneys must give serious consideration to the insti-
tution of disbarment proceedings in the Federal courts in all appro-
priate cases, including the following: (1) where a practitioner in the
Federal courts has been convicted of a criminal offense in any court;
(2) where s practitioner in the Federal courts has been disbarred by
a state court; (3) where a practitioner in the Féderal courts, in the con-
duct of Federal litigation, has employed unethical tactics justifying
disbarment.

Duties Under Bankruptey Act

The Bankruptey Act (11 U, S. C. 82) imposes certain duties on
United States Attorneys with regard to applications for discharge
in bankruptcy The United States Attorneys will cooperate with the
courts in the administration of these provisions as far as practicable
and will render to the courts with respect thereto every possible
assistance, '

Duty to Assist Court With Deposited Funds

In cennection with the distribution of funds deposited in court, the
United States Attorney is required to assist the court actively, as
amious owrize. In the case of petitions under Admiralty Rule 42
and 48 U. S. C. 626-628 for the return of funds of deceased or de-
serting seamen, copies of the petition and all supporting papers must
be served upon the United States Attorney, the Attorney General,
and the United States Shipping Commissioner. The United States
Attorney in all such cases must appear as attorney for the United
States as another claimant to the funds., Information for use in
asserting the Government’s claim is ordmanly provided hy the
Shipping Commissioner.

Proposed Findings and Conelusions

In all actions in the Federal courts, tried upon the merits without a
jury, care should be taken to have proper findings of fact and con-
clusions of law entered by the court as prov1ded by Rule 52a, Fed.

- Rules Civ. Proc. When possible two copies of the requests for find-
.ings should be trunsmltbed to the Civil Division for comment and
dxacmon before filing. .
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Prior Review of Proposed Judgments

In complex cases involving unusual legal gituations, proposed
judgments should be submitted to the Civil Division for comment as
far in advance of the time for submission or entry as is possible.

Decrees Involving Sale of Personal Property

When drawing an order or decree in which personal property isto
be sold under court order or decree, it is suggested that the United
States Attorneys give consideration to the desirability of incorporating
therein an appropriate direction to the Marshal to publish notices of
gale in those cases where, by a court rule or otherwise, it is necessary
or desirable that such notice be given.

COLLECTIONS

A large part of the work of United States Attorneys’ offices and
the Civil Division is devoted to the collection of claims asserted by
various agencies of the Government. The following general policies
and procedures will govern these collection efforts in most cases. For
special comments on the collection of fines and forfeited bail bonds, see
this Title, page 30.1 ef seq.

Inability to Find Debtor: Absence from District

Where a claim is referred to the United States Attorney and the
debtor cannot be found within the district after diligent search, the
cleim should be transmitted to the Civil Division accompanied by a
complete report. If a debtor has removed to another district, the
United States Attorney should transmit the claim, with a report of the
steps theretofore taken, to the United States Attorney for the proper
district, with the request that the collection efforts be continued. The
Civil Division should be promptly informed of such transfer and
furnished with copies of the letter forwarding the claim to the other
United States Attorney, who should in turn advise the Civil Division
of its receipt. .
Demand

In collection cases, regardless of whether demands for payment
have previously been made by representatives of the agency concerned,
the United States Attorney should, unless practical considerations
dictate otherwise, promptly demand payment of the full amount of
the claim plus interest. When payment is made, its receipt and trans-
mission to the Department should be accomplished in accordance with
procedures described in Title 8, under collections.

March 1, 1954
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In the collection of elaims where default in payment is largely
caused by the straitened financial condition of the debtors, it is
suggested that proposals of the debtors and their efforts, in good
faith, to liquidate the claims by the payment of installments in amounts
proportionate to the total claims and within s reasonable time, should
be encouraged. Where debtors are gainfully employed, but refusa to
malke voluntary payments, garnishment proceedings may be instituted.

If after a reasonable period the demand is not met with payment
or where dispersion of assets is feared, suit should be brought forth-
with. Whers such remedies are appropriate, the United States At-
torney may seek attachments, garnishments, or other available relief.
Under Rule 64, Fed. Rules Civ. Proc., these remedies are governed by
local procedure. A bond is not required when such remedies are
sought by the United States. (See 28 U. 8. C. 2408.) However, the
Federal courts do not generally take jurisdiction én rem except in
admiralty. These remedies are granted in Federal courts only as
ancillary relief after personal service has been obtained. (Davis v.
KEnsign-Bickford Co., 139 F. (2d) 624.)

Judgments

Upon the entry of judgment in favor of the United States, the
United States Attorney is expected to take immediate steps to collect
upon it and to take such action as may be necessary, under State laws,
to make the judgment a lien upon the property of the judgment
debtor. If the debtor has property in other districts, the United
States Attorney should also arrange for the registration of the judg-
ment in those districts, and for such further action as may be necessary
to make the judgment a lien on that property. (See 28 U. S. C. 1963.)

‘While judgments in favor of the United States do not outlaw, liens
resultant therefrom may. (28 U. 8. C. 1962.) However, such liens
can be perpetuated by bringing a new suit on the old judgment, and
this should be done whenever it ‘appears probable that a lien may
outlaw.

If the judgment is not promptly paid, execution should be placed
in the hands of the United States Marshal and the United States
Attorney should-assist him in locating property of the debtor, and
should see to it that prompt and diligent action is taken by the Marshal,
reporting any delinquency to the Attorney General.

‘Where judgment debtors have disposed of their property in cn'cum-
stances indicating that the action was taken to defeat the judgments
of the Government, the property may be pursued into the hands of the
subsequent owners (Pierce v. Untted States, 255 U. S, 398), and supple-
mentary proceedings to discover and recover concealed property
should be vigorously prosecuted. _ 4

, July 1, 1954
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Procedures in Aid of Collection

Coincident with the perfecting of the judgment and normally prior
to the issuance of execution, the United States Attorney, if sufficient
information is not already at hand, should make such investigation
a8 the facilities of his office will permit to determine whether the
judgment debtor has property subject to execution. Part of this
investigative work can be carried out through consultation or corre-
spondence with the agencies or officials who refer cases to the United
States Attorney for prosecution. Property investigations of financial
worth and as to concealment of assets may be referred to the local
office of the FBI if the case involves more than $250.00. The United
States Marshal and his deputies can in some cases, without interfer-
ing with their regular duties, make ingniries for needed information.
Probation officers, and postmasters in the smaller communities, may
also be able to furnish United States Attorneys with much valuable
information.

Supplementary proceedings should be used where there is any hope
of success, Under Rule 69 (a), examination may be made in all
cases, when necessary, of the debtor, relatives, friends, and other
interested persons, so that the United States Attorney’s office may be
fully informed as to the debtor’s financial condition. Such examina-
tion may be made in the manner provided in the rules for taking
depositions. (Fed. Rules Civ. Proc. 26 to 37, 43 (d).)

Execution and Sale

If property subject to execution is found, a writ of execution
should be issued and a levy made if such procedures are required
by local law to perfect or preserve the judgment lien; but no execu-
tion sale should be ordered unless the United States Attorney is
informed either that some governmental agency will bid at the sale,
or that bids of substantial amounts by outsiders are to be expected.
If no such property is found, execution should not be issued unless
required by local law to perfect or preserve the judgment lien, or
unless the United States Attorney has reason to believe the issuance
of execution will induce voluntary payment,

Where collection efforts have not resulted in liquidation of the
indebtedness the Civil Division should be informed. At the same
time a list of unpaid judgments should be maintained in the office of
the United States Attorney and efforts should be continued to enforce
collection.

Liquidation Proceedings

In any receivership, bankruptcy, or other liquidation proceeding,
or in a proceeding against a decedent’s estate, proofs of claim as to
matters other than taxes will ordinarily be prepared by the General
Accounting Office or the interested agency, and forwarded for filing
March 1, 1954
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to the United States Attorney. The United States Attorney should
watch closely the apphcable time limit for filing proofs of claim,
which in bnnkruptcy is six monghs from the first &n‘tae get for a ‘thbet-
ing of creditors (11 U. 8. C. 93 (n)) and which is controfled by
local 1aw, in the case of decedents’ estates. If tha time limit is about
to expire, the United States Attorney should prepire and file a pre-
hmma.ry proof of claim himself,

Attention is called to the rights and pnonties of the United States
under Section 3466 R. S. (31 U. S. C. 191) with regard to receiver-
ships, assigiiments for benefit of creditors, and insolvent estates, Note
also the personal liability imposed by Section 3467 R, S. (81 U. S 'C
102) as amended by Section 518 of the Revenue Act off 1934 upbn every
executor, a&munstrabor, asmgnee, or other person who, in paymg debts
of the person or estate for whom or for which hé acts fails to observe
the priority in ‘payment prescribed by law in ’fpvoi' of the United
States. In bankruptey matters the priority of the Uhitsd Stdtes 1s
determined under Section 64 (a.) 'of the Bankrupbcy Aet. ;

‘When 4 claim is disallowed in whole or in part in any receivership,
bankruptey or other liquidation proceeding the United StatesAttomey
should promptly report the matter to the Civil Division with & rec-
ommendation with respect to review or appeal. The recommendation
should show the date w1thm which a petmon for a review or an appeal
must be filed, and if in the case of a review an extension cannot be
secured and the tzme is too short to enable the Civil Division to con-
sider tha matter, a protectlve petxtlon for a review or an appeal should
be filed ‘and this informstion' included in the ‘report.’ Complete in-
formahon concerning the case together with coples of papérs neces-
sary in considering the adnSablhty of a review or dn appeal shoild
be furnished the Civil Division. A review of a réferee’s order ot afi
appeal should not be prosecuted without obtaining the Civil Di‘vxsltin 8
authorization. On appeals generally, see Tltle 6, Appeals

Security for Deferred Paymenu

Wherever payment of & claim or judgment: is to be deferred for any
reason, the United States Attorney should require the debtat to give
the maximum available security; such as mortgages on current and
to be acquired assets, consent judgments, commercial security bonds,
assignment of accopnts, and the like. Whenever security is taken the
United States Attomey should take all necessary steps (rqcording,
ﬁlmg, notice, etc.) required or permitted by local practice to insure
mamtenance of the Govemment’s security position.
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COMPROMISES

The Attorney General has plenary power to compromise claims by
and against the Government. (88 Op. A. G. 98.) By delegation to
the Assistant Attorney General in charge of the Civil Division, the
exercise of the power to compromise in most cases within the Division’s
jurisdiction has been lodged in the Civil Division. Except in certain
categories of cases noted below under the heading “Government Claims
Section” (which cases United States Attorneys have authority to liti-
gate, compromise, or close, subject to certain stated limitations), and
the Office of Price Stabilization cases discussed below, the function of
United States Attorneys with regard to compromise is to recommend
to the Attorney General through the Civil Division whether the offer
in compromise should be accepted or rejected.

Any amount offered in payment or satisfaction of a claim by the
Government should be regarded as an offer in compromise whenever
the amount offered is less than the total of the basic claim, the interest
on that claim, and the taxable costs already incurred. 'Wherever pos-
sible, United States Attorneys should indicate in correspondence con-
cerning offers the total amount sought to be compromised, and the
component amounts which make up that total,

Bases of Acceptance of Offers in Compromise

In determining the acceptability of offers in compromise United
States Attorneys will be guided exclusively by the following rule.
Compromise offers cannot be accepted unless (1) there is doubt in the
case as to a question of law, (2) there is doubt in the case as to a ques-
tion of fact, or (8) there is doubt that a judgment, if secured, could
be collected in an amount larger than that offered. See 38 Op. A. G. 98.

Where acceptance is recommended on the basis of either of the first
two elements of this rule, the United States Attorney should discuss
such matters fully in his letter of recommendation.

Where acceptance of the offer is recommended on the basis of doubt-
ful collectibility, the United States Attorney should procure and con-
sider a sworn statement of the debtor reflecting his assets and liabilities,
general financial and personal circumstances, the disposition of such
property as was owned at the time the debt was incurred, present and
prospective earning capacity, together with a report containing such
additional significant data as may be available. It is suggested that
when substantial compromise offers are made by going business con-
cerns, the United States Attorney consider the advisability of requiring
from the offeror (1) its agreement to waive any and all claims against
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the United States, including its rights under the loss-carry-forward
and loss-carry-back provisions of the Internal Revenue Code, at least
in so far as these rights are affected by the compromise, (2) its consent
to an investigation of financial condition by representatives of the
Department, and (3) its agreement to have conducted at its own ex-
pense an independent appraisal of its assets at “forced sale” and
“market” values by an appraiser whose selection is subject to the
United States Attorney’s approval.

Offers Incorporating Deferred Payment Plans

N ormally, the debtor should be regunired to pay the full amount of
the offer immediately. However, the productive value of the debtor’s
assets in use should be considered, and if the circumstances warrant
and ths Government’s interest would best be served thereby, a suitable
installment payment plan to pay the amount of the offer may be
indicated. If such a plan is proposed, security for the deferred pay-
ments should be required, such as a note with confession of judgment
provisions where such clauses are valid, mortgages on current and to
be acquired assets, security bonds, etc. In addition, the compromise
agreement and whatever security documents are drawn should con-
tzin an acceleration clause making the entire amount due upon default
in any installment payment, and should provide for interest on the
deferred payments.

Consummation of Compromises: Claims in Favor of the
Government

Compromlses of claims in favor of the Government are consummated
by the receipt of funds by the United States Attorney and the dismissal
with prejudice of the pending suit. The United States Attorney has
no authority to execute a release, but where some formal evidence of
settlement is necessary it may be provided by the execution of a stipu-
lation and order of settlement, containing such recitals as may be
thought appropriate, and concluding with the dismissal of the action.

No particular form or blank is required by the Civil Division in
submitting offers. It is sufficient if the offer is in writing, is definite
in its terms, and is signed by the proponent or his authorized repre-
sentative. Offers should be addressed to the Attorney General.

When a compromise offer is made, the United States Attorney
‘normally shall require that the offeror submit with it a certified or
cashier’s check or money order for the amount offered, drawn or en-
dorsed unconditionally to the order of the Treasurer of the United
States. The United States Attorney then shall forward to the Civil
Division (a) the written offer, (b) the check or money order, (c) his

December 1, 1953
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recommendation of acceptance or rejection and the rea,sons‘.therefor,
and (d) the available statements regarding the debtor’s financial
status, where inability to pay is a basis for the offer.

Consummatlon of CompromlseS‘ Clalms Against the
: Government

The manner of consummating accepted compromises varies accord-
ing to the type of claim, the jurisdictional act under which suit is
brought and the agency involved.

Compromise of Federal Tort Claims Act suits is ordmanly effected
by the entry of a court approved “Order of Approval of Compromise.”
The Attorney General is authorized by 28 U. S. C. 2877 to arbitrate,
compromise, or settlé certain claims with the approval of the court.
When the Civil Division advises the United States Attorney that a
compromise settlement is authorized, a written stipulation reciting the
basic facts of the case and the terms of the agreement should be pre-
pared and executed by the United States Attorney and opposing coun-
sel for submission to the court for approval. See 28 U. S. C. 2677.
Thé court’s approval may be evideniced by endorsement on the stipula-
tion or by the entry of a separate order of approval. The latter is
preferable. The approval should not take the form of a judgment.
Judgments against the United States must be certified to the Treasury
Department which in turn periodically reports them to.Congress for
appropriation, and payment is finally effected by the .General Ac-
counting Office. On the other. hand, compromises are paid from
appropriated funds by the agency mvolved See 28 U. S. C. 2672.

Comprom1se of most su1ts brought against the Government under
the Tucker Act (28 U. S. C. 1346 (a)) and the Admwalty Claims
Acts (46 U. S. C. 7T41-752; 48 T. S. C. 781-790) can only be con-
summated by entering a consent ]udgment or decree and then asking
Congress for a special deficiency appropnatlon for its payment.
However, for the settlement of certain claims arising out of the opera-
tions of certain government corporations and the shipping operations
of the Maritime Administration, funds are available from special
appropriations or from insnrancs. Compromlses in such cases may
be consummated by payment and dismissal in the same way as in
_ claims in favor of the Government or by the entry of an order of
approval of compromise in the same manner as claims under the
Federal Tort Claims Aect.

The Department’s policy in the compromlse of suits. against the
Government does not permit the payment of interest or costs either
before or a.fter the entry of a judgment, decree or order of compro-

December 1, 1853
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mise. In order to avoid any misunderstanding or confusion, it is
important that the United States Abtorney, and: not oppésing counsel,
draft the judgment, decree or order of compromiss, : and : that; he
exercise eare to include the statement that the sum to be pmd is
“w:thout interest-and' without costs and disbureements.” .- .-~ .-

* In all.éases terminated by judgment or decree, the. United: States
Attorney must exercisé lcare to ivsure that the lieni of the claimant’s
attorney -and ‘of any partial subregee or assignee is satisfied and s
proper satisfaction, is entered: of record of the'eonsent. judgment .or
decree. For this reason, it is practically indispensable that the funds
for payment of the. judgment or decree pass through:the United
States Attorney’s harids 6o’ that he may deliver them to ‘opposing
counse] i exchange for the necessary satisfaction piece and the re-
lease of sny lien which may be involved. ' Instructions in greater
detalil-eoncerning this aspect of the matter are found under the head-
ing “Payment nnd Satmfactmn of Judgments ‘Against the Umted
Stam” i

PAYMENT AND SATISFACTION OF JUDGMENTS AGAIN ST
: . THE UNITED STATES : :

" To prevent dlﬂicultles in payment, due to 1rregu1antles of form,
the United Statds Aftorney should regularly prepare the form of
Judgments and, denretp's against ‘the United States and shoyld not
leave the, pnepamtlon to opposing counsel. In this way, the United
States Attorney may insure that the judgment or decree provisions
respecting interest, costs and attorneys’. fees are in “accordance with
the applicable statutes. ‘Ordinarily, interest, costs and attorneys
foes may not be jmpoged upon the United States and should not be
inserted in the judgment or decree unless the court expressly so directs.
The court may allow interest against the United States at the rate of
four percent per annum from the entry of Judgment under the Tucker
Act, Féderal Tort ‘Claims Act or Pyblic Vessels Act. Under the
Suits in Admiralty Act. the cpurt may for special reasons in proper
cases allow interest to rin from the date of filing of the libel. .. If costs
are awarded against the Government, the allowable items are expressly
restricted and specified by the various jurisdictional statutes, which
must be carefully observed. Attorneys’ fees may never be allowed
against the Government, except that under the Federal Tort. Claims
Act (28 U. 8. C. 2678) the judgment should provide for a reasonsble
attorneys’ fee of not exceeding twenty percent “to be paid out of but
not in addition to the amount of judgment” recovered by the plaintiff.

254078—58——12
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In judgments and decrees under the other jurisdictional statutes, a
gimilar provision may be inserted if directed by the court but is not
required by the statutes.

Except where Government corporations or insured claims are in-
volved, payment of judgments against the United States is made only
pursuant to “certificates of settlement” stated by the General Account-
ing Office by checks issued by the Treasury Department, Division of
Disbursement. In the majority of instances, payment of the judg-
ment or decree must first be specifically appropriated for by the
Congress in a deficiency appropriation act pursuant to the request
of the Treasury Department. It is accordingly necessary for the
United States Attorney to furnish the Civil Division with certified
copies of the judgment or decree in order that they may be sent to
the Treasury Department and the General Accounting Office.

Since the decision in Unéted States v. Aetna Casualty Co., 338 U, S.
866, holding that the Government is not protected from partial subro-
gation and similar assignments and liens by operation of law, it is
imperative that United States Attorneys make certain that any lien
or partial assignment which the claimants’ attorneys or compensation
or other insurance carriers may have upon the judgment or decree is
fully satisfied. For similar reasons, it is important that the judgment
or decree is marked satisfied of record. For this purpose, it is essential
that the funds for payment of the judgment or decree pass through
the hands of the United States Attorney in order that he may deliver
them only in exchange for a proper satisfaction of the judgment or
decree and proper releases of any liens.

In view of the procedure followed in paying judgments or decrees,
however, this requires the greatest care on the part of the United
States Attorney to insure that the check in payment of the judgment
or decree is forwarded through him and not directly to the judgment
claimant. The General Accounting Office states its certificates of
settlement only upon receipt of an application for payment signed by
the judgment claimant in person and not by his attorney, together
with a certified copy of the judgment or decree. However, unless
the application expressly directs that the check in payment is to be
mailed in care of the United States Attorney, the General Accounting
Office and the Division of Disbursement frequently mail it directly to
the claimant or to his attorney, with the result that the claimant fails
to pay the amounts of the liens and to satisfy the judgment of record.
The United States thus continues liable to the lien holders and may
be required to pay a second time.
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If the United States Attorney is to avoid this possibility, he should
obtain a letter of application to the General Accounting Office, signed
by the claimant of the judgment or decree and asking that payment
be made in care of the United States Attorney. One signed and
two unsigned copies of this letter of application, together with two
certified and two uncertified copies of the judgment, should be for-
warded to the Civil Division. The Civil Division will in turn forward
them to the General Accounting Office at the same time as it forwards
& copy of the judgment to the Treasury Department for inclusion in
the next deficiency appropriation.

' SPECIAL INSTRUCTIONS

The work conducted by the Court of Clairns, Customs, Patent, and
Supreme Court Sections is handled by attorneys within the Civil
Division and normally does not become the respons1b1l1ty of United
States Attorneys.

The following pages mclude, under section headmgs, 1nformut10n
and instructions which United States Attorneys may require with
relation to the particular types of cases handled by each of the remain-
ing seven sections of the Division.

ADMIRALTY AND SHIPPING SECTION

The Admiralty and Shipping Section has general supervision over
the defense and prosecution of all claims by or against the Govern-
ment, its officers and agents, arising out of shipping and maritime
matters, and of all litigation in any way involving workmen’s com-
pensation, whether under Federal or State law. This includes a large
amount of 11t1gation on the civil side of the federal courts and in the
state courts, in addition to all Government cases in the admmalty
courts.

Many of the most important and technical shipping and maritime
cases handled by the Section are correctly brought under the Federal
Tort Claims Act or the Tucker Act. In addition, substantial numbers
of suits, the. exclusive jurisdiction for which is in admiralty, are by
mistake of the plaintiff brought under the Tucker or Federal Tort
Claims Acts. Inregard to those shipping and maritime cases in which
suit is brought on the civil side of the court, the instructions in this
Title relating to the handling of other civil litigation by and against
the Government, and to the representation of Government officers, -
employees, agents and cost-plus contractors equally apply. The

October 1, 1958
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numerical bulk of the business of the Section is, of course, under the
Admiralty Claims Acts (46 U. S. C. 741-752; 46 U. S. C. 781-790).

- Certain categories of cases involving civil penalties and forfeitures
for violation of the laws relating to inspection and registration of
vessels and to obstruction and pollution of navigable waters, inter-
ference or damage to aids to navigation, and many similar matters
are referred directly to United States Attorneys by the local offices
of the Coast Guard, the Bureau of Customs and the Army Engineers.
The procedure for handling these direct reference cases corresponds
generally to that prescribed for the direct reference cases handled
by the Government Claims Section.

The majority of all shipping and maritime cases, except such direct
reference cases, are tried by trial attorneys of the Admiralty and
Shlppmg Section. For this purpose, the Section maintains trial offices
in the United States Post Office Bulldmg, San Francisco 1, California,
for the handling of matters in California, Oregon, Wa.shmgbon,
Alaska, and Hawaii, and in the United States Court House, Foley
Square, New York 7, N. Y., for the handling of matters in the South-
‘orn and Eastern Districts of New York and the District of New
Jersey. The United States Attorney will be notified in every case
whether the trial of the case or the briefing and argument of the appeal
will be handled by the Civil Division or by him. If the case is to be
handled by the United States Attorney, he will be furmshed with
detailed instructions. .

In order to expedite the handling of correspondence, all communi-
cations in shipping and maritime matters should include in the cap-
tion of the letter the name of the vessel or vessels involved and the
‘nature and date of the occurrence giving rise to the claim. In West
‘Coast cases, United States Attorneys should also send to the San
‘Francisco admiralty office copies of all letters addressed to the Civil
Division, and, to the Civil Division, copies of all letters addressed to
‘the San Francisco admiralty office. As far as possible a copy of all
libels and other pleadings should also be sent to the San Francisco
admiralty office.

'Pursuant to the provisions of section 2 of the Act of August 18,
1942 (Public Law No. 704, 77th Gongress) the following judicial dls-
Atricts have been selected, for the convenience of the United States, for
'tha institution of proceedmgs under the Act: : :

(8) As‘to prizes captured on the Atlantic or Arctic Oceans or
the éonnecting waters of either, the Southern District of New York.
(b) As to prizes ¢aptured bn the Pacific or Indian Oceans or the
connecting waters of either, the Northern District of California.

October, 1, 1953
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- FRAUDS SECTION

FraudCases

The pnmpal respcnslbxlrty of the Frauds: Sechon is the enfome-
nent of the-heavy civil ganctions provided by the False- Claims Act
(81.U. 8. C. 281-935). ‘Certain other statutes, notably the: Contract
Settlement Act of 1944, as'amended (41 U. S, C. 119), and the Surplus
Property Act of 1844 (50 U. S. C. App. 1635 (b)), repealed and re-
enuncted as the Federal Property and Administrative Services Act of
1949, as amended (40 U. S. C. 480 (b)). contain special provisions
regarding frauds against the Government. United States Attorneys
should become familiar with the double damage and forfeiture pro-
vigions of these Acts, and the useful alternative remedies they provide.

' United -States Attorneys are urged to be vigorous in enforcement
of both the crimivial and the civil sanctions against fraud. - It should
be kept in mind that both kinds of sanctions are supported by impor-
tant Government interests. Expeditious enforcement of the civil
sanctions serves the purpose not only of making the Governinent whole
for losses it has suffered, but of providing—as do the criminal sanc-
tions—a strong deterrent to fraudulent. conduct in similar situstions,
and an impetus to the establishment and:maintendnce of the highest
ethiocal standards among those in the business commumty who have
déalingd with the. Federal Govermment. While:in most situations
criminal ‘proceedings will take precedence over civil actions, United
States ‘Attorneys may :prosecute both types of cases simultaneouslty
when' satisfied that pursuit of the civil claim will not jeopardize the
outcome of the companion criminal case, subject to approval of the
Criminal Divisien:...In any event, eivil fraud complaints should be
filed at the earliest: practicable moment and should seek the fullest
amount of statutory damages and forfeitures authorized by the ap-
plicable statutes together with interest and costs. This same full
amount should be considered the true amount of the Government’s
claim in the, consxderatwn of offers in compromise.

. In many cases the, facts which support criminal convlctmns under
18 . 8.,C. 287 and 1001 and. similar statutes will also support, civil
Linbility fonfraud, the chief difference between the two classes of cases
being the.measure of the burden of proof; beyond a reasonable doubt
in. cummal cases, and by a preponderance of the mdances, in civil
oapes. Whenever the criminal case is tried first and results in con-
viction, United States Attorneys are urged to use the cnxmna.] record,
under the doctrine of res judicata, as the basis for a motion ior sum-
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mary judgment in the civil case, thus reducing to a minimum the
burden and costs of litigating the civil case.

Efficient economical use of the investigative facilities of the FBI
indicates the desirability of concurrent investigation of issues common
to both the criminal and civil trials. Except where urgent compul-
gions require concentration on preparation of criminal cases, United
States Attorneys should avoid piece-meal investigation by the FBI
by directing full investigation at the outset into all issues, including
those issues which are of principal importance in the civil case, such
as the extent of damage to the Government.

Statutes of Limitations

A serious question exists as to the applicability to the Government
of the six-year statute of limitations found in the False Claims Act.
Some district court cases hold the statute to be applicable only to in-.
formers who bring suit for the joint benefit of themselves and the
United States, and not to the United States itself. An additional
statute of limitations question of somewhat broader scope has been
raised with respect to the applicability to suits by the United States
(to enforce civil fines, penalties, or forfeitures) of the 5 year limita-
tion in 28 U. S. C. 2642. Until these questions are authoritatively.
determined, United States Attorneys should not regard the statutes
as providing a bar to suits brought by the United States, and should
not recommend the closing out of cases on this ground. From time
to time where a complaint is filed which does present the question of
the applicability of these statutes of limitations, United States At-
torneys should observe the precaution of including a count in common
law fraud, unjust enrichment, or payment by mistake, as to which
there are no statutes of limitations, where the facts will support such,
theories.

Subsidy Cases

Under Section 2 (e) of the Price Control Act of 1942, as amended
(50 U. S. C. App. 902 (e)), subsidies were paid by the Government to
certain qualified processors and producers of various commodities
during the period 1943-46. Payment of the subsidy was normally
conditioned on compliance with applicable price control and other
regulations, such payments having been made provisionally, subject
to later audit. There still exist about 300 meat subsidy cases, spread
throughout about 45 judicial districts, which involve the recapture of
meat subsidies previously paid on the invalid or defective claims of
the applicants. Cases involving subsidies paid on commodies other
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than meat will-be the subject of separate mstruct.lons issued on an
ad hoo basis.

All United States Attorneys offices thus far ooncerned w1th these
cases have received copies of a memorandum on the meat subsidy
program, and copies of a separate memorandum on the litigation of
such claims, which latter memorandum includes ‘s sample motion,
sample complaints, and a sample memorandum on the crucial legal
question involved in these cases. Copies of these memorarnda w1ll
be sent to interested United States Attorneys upon request.

In view of the age of these cases, and in spite of the fact that no
statute of hm1tatxons is applicable to these suits by the Government,
United States Atborneys are urged to renew their demands for the
amounts due and to llqmdate the cases as soon as is practicable.

GENERAL LITIGATION SECTION
Tucker Act Cases

The district courts have no jurisdiction of suits against the United
States where the claim exceeds $10,000 (28 U. S. C. 1846 (=) (2));
the ¢laim is for pension or for compensation of officers or employees
of the United States (28 U. 8. C. 1348 (d) ; Bruner v. United States,
343 U. 8. 112) ; another defendant is joined (United States v. Sher-
wood, 312 U. S. 584) ; the remedy provided by statute is administra-
tive only (United States v. Baboock, 250 U. S. 328) ; or the claim is
founded on a contract implied in law (quasi-contract), as distin-
guished from a contract implied in fact (B. & O. R. R. Co. v. United
States, 261 U. S. 592; Umted States v. Hmneaota Mut. Inveat Co.,
271 U. S.212).

Where a Government contract contains a provision for determina-
tion of disputes by the contracting department, such determination is
conclusive except for actual fraud. United States v. Wunderlich, 842
U. S. 98; Unsted States v. Moorman, 338 U. S. 457. <

Inuarest on judgments against the United States is allowable only
when expressly provided for by statute or contract. United States v.
New York Rayon Co, 329, U. S, 654; United States v. Thayer-West
Point Hotel, 329 U. S. 585. See28U.8.C. 2411.

Suits to Enforce Governmental Functions

" The district courts have Sumdlctlon of such dctions. 28 U. 8. C.
1345. Such dctions may be specifically provided for by statute, such
a8 injunctions under the Taft-Hartley Act, or they may be main-
tained to enforce statutes which do not speclﬁca.lly provide for such
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remedy. In re Debs, 158 U. S. 564; United States v. United Mine
Workers, 330 U. S. 258.

Particlpation in Suits Involving Government “Cost-Plus”
Contractors

E rgequently the Department of Justice is called on to defend suits
against so-called “cost-plus” contractors, particularly those contrac-
tors whose contracts with the United States provide for reimburse-
ment to the contractor for recoveries arising out of any suits in
connection with the performance of the contract, as well as for reim-
bursement of the fees and costs of such litigation. In view of this
factor of reimbursement, it is in the interest of the Government to
furnish legal representation for the contractor whenever his desire
to be represented by the Government coincides with the request of
the interested Government agency (most frequently the Departments
of the Army, Navy, or Air Force, or the Atomic Energy Commission).
Generally, the request to the United States Attorney for representa-
tion of the contractor will be made by the agency through the Civil
Division, but if it is not so made, United States Attorneys should act
on behalf of the contractor only when requested to do so by a local
officer representing the contracting agency. The Civil Division should
be advised immediately when such a request is made.

Since these cases are relatively few in number and generally arise
in but few judicial districts, detailed instructions for their handling
will be issued as the occasion arises. For the most part, the instructions
contained in this Manual will apply, but special outstanding instrue-
tions on the handling of representation agreements, compromise, and
costs as they affect these suits will be sent to United States Attorneys
on request. If for any reason the United States Attorney feels that
representation of the contractor by his office is inappropriate in a
particular case, the Civil Division should be informed promptly, so
that if the ultimate decision is not to defend the suit, the contractor
may have time to make suitable arrangements for representation by
private counsel.,

Intervention in Actions Questioning the Constltutlonahty of
an Act of Congress

Upon authorization by the Solicitor General, the United States may
intervene as a party in any action in a Federal court in which the
court certifies to the Attorney General that the constitutionality of an
act of Congress affecting the public interest is drawn in question.
(28 0. S. C.2408.)
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Filing of Briefs Amicus Curise in Cases Aﬂectmg Interests
of the United States =~

Where an act.um in a State or Federal court to which’ nelther the
United States nor one of its officers or agencies is a party involves an
issue affecting the interests of the United States, such as the interpre-
tation or application of an act of Congress or a departmental regula-
tion, the Department may fite a brief amious curize to inform the
court of the Government's position on such issug. When knowledge
of the pendency. of such cases comes to the Umted States Attorney, he
ahould promptly so mform th;s Department ,

Reteg‘oﬁatxon Cases

There are two ma;or contract renegotmtlon acts; the Acts of April
28, 1942 and March 23, 1951. The 1942 Act with amendments enacted
prior to February 25, 1944 _applies to contractors and subcontracbors
whose fiscal years ended on or beforé Junie 30, 1943. (See 50 U.'S. C.
App. 1191 (1) ior:?i tions tq Statutes at’ Lnrge, id. 1161 (e),) The
1942 Act as amended on February 25, 1944, and subsequently, applies
to contractors and subcontractors whose ﬁscal years ended after June
30, 1943, and before ' January 1, 1047, '(Id."119%) "The 1951 Act
apphes to amounts received or accrued by 'contrabtors and subcon-
tractors from Jahudry 1, 1951, to December 31, 1953. (Id. 1212
et seq.)

“Claimis arising under ‘the Acts are-of two types: those based upon
agreements between ‘contractors or subcontractors and Secretaries
of the Departments or the War Contracts Price Adjustment Board or
the Renegotiation Board, and those based upon unilateral determina-
tions or orders which were issued by those agencies if a contractor or
subcontractor did not execute an agreement. . -

Agreements are final and conclusive and, except upon a showmg of
fraud or malfeasance or .a willful misrepresentation of a material
fact, may not be annulled, modified, set aside or disregarded by any
court or Government agency. Unilateral determinations may be re-
viewed only: by the Tax Court of the United. States. However, the
filing of a.'petition in the Tax Court for review does not aperate to
stay a collection suit. Hence, there are no dona fide defenses to a
collection suit, except s to the amount of any payments, and after an
answer is filed;a motien for summary judgment or for judgment on
the pleadings is indicated. (See Lichter, et al. v. United States, 334
U. 8. 742.)

Collection suits should be brought in the name of the United States.
Interest on those based upon the Act of 1942 should be demanded
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from the date of the original demand for payment at the rate of 6
percent per annum (see United States v. Philmac Mfg. Co. et al., 192
F. (2d) 517; cf. United States v. Abrams, et al., 197 F. (2d) 803 cert.
denied 344 U. S. 855) and on those arising under the Act of 1951 at
the rate of 4 percent per annum. (See 50 U. S. C. App. 1212 (b)
(2).) Form complaints are forwarded with each renegotiation claim
or,if omitted, will be furnished upon request.

Office of Price Stabilization Cases

Authority to litigate—~Section 708 (b) of the Defense Production
Act of 1950, as amended (50 U. S. C. App. 2156 (b)), provides that
“All htlgatlon arising under this Act or the regulations promulgated
thereunder shall be under the supervision and control of the Attorney
General.”

United States Attorneys have been and are authorized to initiate
and handle the following civil actions in connection with violations
of price stabilization regulations and orders issued under Title IV
of the Act and subpoenas issued under Section 705 of the Act:

(a) All injunction suits under Sectiong 409 (a) and 706 (a) of
the Act (50 U. S. C. App. 2109 (a) and 2156 (a));

(b) All treble damage actions under Section 409 (c) of the Act
(50 U. S. C. App. 2109 (¢)) in which the known or estimated treble
damages do not exceed $50,000; and

(c) All actions for the enforcement of administrative subpoenas
and similar orders under Section 705 of the Act (50 U. S. C. App.
2155).

Authority to file actions for treble damages in excess of $50,000
should be requested from the Civil Division, the request containing a
full presentation of the case and the United States Attorney’s views.
Authority to file suits for restitution under Sections 409 (a) and 706
(a) of the Act (50 U.S.C. App. 2109 (a) and 2156 (a) ), in accordance
with the holding of the Supreme Court in Porter v. Warner Holding
Co.,328 U. S. 395 (1946), should similarly be requested from the Civil
Division. Such restitution actions are not subject to the one-year
limitation upon treble damage actions contained in Section 409 (c)
of the Act. Actions against the United States, its officers, and agen-
cies in connection with such regulations and orders should be reported
at once to the Civil Division, and the United States Attorney should
proceed to take all necessary action to protect the Government’s
interests.
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.- Termination af -controls; saving clause—Section 708 (b) of the
Act contains not only general jurisdiction and venue provisions con-
cerning such actions, but also a saving clause which provides that the
termination of the authority granted in any title or section of the Act,
or of any rule, regulation, or order issued thereunder, shall not operate
to defeat any suit, action or prosecution, whether theretofore or there-
after commenced, with respect to 'any right; liability, or offense in-
curred or committed prior to the termination date of such title or
of such:rule, regulation, or.order.  Section 717 of the Act, as amended
(66 Stat. 208; 60 U. S..C..App. 2166), provides for the termination
of Title XV as of the close of buginess April 80, 1953. In view of
the quoted provision of Section 706 (b), the termination does not
affect either any pending suit for damages for a violation of a price
stabilization regulation or order under Title XV, or any suit. which
may be filed for such a violation.

.. All commodities and serviceg were decontmlled by the. Dxrector of
Price Stabilization on or before March 17, 1958. ' (General Overrid-
ing Regulation 44, Amendment 1 (18 F. B. 1567).) ' This decontro}
not only mooted &1l pending injunction actions for the enforcement
of price stabilization regulations and orders issued under Title XY,
but precludes the bringing of any such actions; with the exception of
injunction suits for the enforcement of the record-keeping and inspec-
tion provisions of such regulations and orders as a necessary incident
to a treble damage action. General Overriding Regulation 44, Amend-
ment 1, expressly provides that the termination of price controls does
not affect the requirements regarding the preservation of records as
ta past: transactions. Section 705 (a) of the Act (50 U. 8. C. App.
2155 (a)) expressly.authorizes the President to obtain information
necessary to- enforce or administer the Act for two yeara atter the
Axt expires.. ¥

.*The lmbl.hty of pnce stabxlmbxon violstors fqr ovemharges as
prescnbed by. Section 409 (c¢) of the Act, as amended, has not been
diminished -ox altered by-such termination and decontrol, and is, in
effect, expressly preserved by Section 706 (b) of the Act, discussed
above..

Inwestigations in molatwn pases. —-Etforts were made by the Depart-
ment, United States Attorneys, and the Office of Price Stabjlization to
complete the investigation and preparation of all vxolatmn caseq before
the offices and staff of the. Office of Price Sta.blhza.tmn were closed
and dispersed. Some investigation doubtless remains to be done.
Dlseovery and pmtml techmquas available under the Federal Rules
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of Civil Procedure should be used to the fullest extent possible. When
necessary, investigation by the FBI may be requested. For the pres-
ent, these investigations should be requested through the Civil Divi-
sion. The United States Attorney should direct his request, with a
full statement of the necessity for the investigation, to the Civil Divi-
sion for transmission to the Bureau. Such investigations may be
had only in cases in which the claimed single overcharges are known
or estimated to amount to $1,500 or more. Such investigation should
also be requested only if the data available indicates that such sup-
plementary investigation affords a reasonable opportunity for suc-
cessful prosecution. The United States Attorney should exereise his
sound discretion as to the necessity of the Bureau investigation for
the purposes of the successful prosecution of the action.

Office of Pricé Stabilization Manual—The Department has asked
the Office of Price Stabilization in March 1953 to furnish each United
States Attorney two-copies of the OPS Manual for Special Agent-
Attorneys, as supplemented. This Manual contains an outline of the
common procedural and substantive problems and principles involved
in these actions. It will doubtless be found very helpful, but is not
to be taken in its expressions of policy as a statement of the po’hcy
of the Department of Justice.

District court jurisdiction in stabilization cases.—The district courts
have no jurisdiction or power to consider the validity of the price
stabilization regulations or orders issued under Title IV for violations
of which these actions are brought. Such questions of validity may
be raised only in the Emergency Court of Appeals. (Sec. 408 (¢)
of the Defense Production Act of 1950, as amended (30 U. S. C. App.
92108 (c)) ; Yakus v. United States, 321 U. S. 414; Bowles v. Willing-
ham, 321 U S. 503; Lockerty v. Phillips, 319 U. S 182; United States
v. Ericson, 102 F, Supp. 376; (these cases are also pertinent to the
constitutionality of the Act)). As recognized in the cited cases, the
district court may consider attacks by the defendant upon the con-
stitutionality of the Act as distinguished from the constitutionality
of the regulation or order.

Procedure for Emergency Court review of validity.—Suits may he
filed in the Emergency Court of Appeals to test the validity of price
stabilization regulations or orders only after the denial of a protest
directed to the administrative agency under Section 407 of the Act,
or after the district court in which the enforcement action is pending
has granted leave for such a suit to be filed. The district court mdy
grant such léave only upon application by the defendant, the appli-
cation must be filed within five days after judgment, and it must
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specify the objections to: be raised in the Emergency. Court .of Ap-
peals. The district court may grant the: requested leave only after
judgment, with respect to any ob]ectlon which it, in the exercise of
its sound discretion, finds is made in good faith and: with respect to
which it finds that there is reasonable and substantial excuse for the
defendant’s failure to present such objection in & protest filed in ac—
cordarice with Section 407 of the Act. (Sec. 408 (d) (1) (50'U. 8. C.
App. 2108 (d) (1)) ; see United States v. Cohen, 168 ¥. 2d 667 (C. A.
. 8) ; Unitsd Btatés v. Steiner, 152 F.'2d 484 (C. A 1) ; United States
v. Sohznlej/ Distillers Corporation, 61 F. Supp. 601 '603; muted
States v. Aronin, 51 F. Supp. 186.) The court may stay the ‘
ings after granting leave during the 30-day period in which the com-
plaint may be filed in the Emergency Court of Appeals pursuant to
leave and during the pendency of the procéedings in the Emergehcy
Court of Appeals, and in the-Supremeé: Court if a petitien for cers
tiorari is filed with that court after judgment in the Emergency
Court of Appeals.

' Dismissal of mymwtwn suite—In view of t.he decontpol of all com-
modities and services, United States Attorneys may. teke appropna.te
action by stlpulatlon or motion to obtain the dismissal without preju-
dice of pendmg injunction-actions under Rule 41, Fed. Rules Civ. Proc.,
unle& the injunction sought relates to records wh1ch may be necessary
in connection with a restitution or treble damage action. The specifi-
cation of dismigsal without prejudice is necessary to avmd posmble
prejudice to a restitution or damage action in the light of United States
V.. I[amcmgwean 340 U.'S. 36. All injunction jsuits will be considered
closed without, formal sction for dismissal unless such formal action
is congidered advisable by the United States Attorney himself, or upon
request. of the defendant or the court, subject to reopening if. pertment
to a restitution or treble damageaction. .

Compromisa of stabilization cases—The, Umted States Attorneys
are authorized to accept offers in compromige of cases in which the
claimed single overcharges do.not exceed $500, pronded, however, that
no such cases shall be compromised for less than the single overcharges
not barred by the statue of limitations without prior clearance with the
Civil Division. The pohcles and standards generally applicable to
Civil Division compromises shall be followed in all such cases. In
each such case, a report setting forth the basis and reasons for the ac-
cepta.nce should be sent to the Civil Division. All offers in compro-
mise of cases in which the amounts of the claimed mngle overcharges
exceed $500 should be submitted to the Civil Division, as in other cases,
with the United States Attorney’s recommendations and reasons.




28
TITLE 8: CIVIL DIVISION

" United States Attorneys must keep the Civil Division fully and
promptly mformed of all developments in these actions.

GOVERNMENT CLAIMS SECTION

The Government Claims Section has the function of supervising the
collection and litigation of claims in favor of the United States, not
otherwise assigned in the Civil Division, when these are referred to
the Department by the General Accountang Office, the Executive De-
partments, and Government agencies and corporations. The section
also supervigses the defense of suits against the United States under
28U. S. C. 2410.

Direct Reference Cases

The following categories of cases will be referred direct to the
United States Attorneys by the agency in which the case originates:

(a) Claims of the Federal Crop Insurance Corporation of the
Department of Agriculture, in which the gross amount due the Gov-
ernment does not exceed $3,000, arising under the Federal Crop
Insurance Act (7 U. S. C. 1508 et seq.), (1) upon promissory notes
covering premiums, (2) for refunds of erroneous or excessive indem-
nities paid by the Corporation, and (3) for refunds of indemnities
plus payment of premium resulting from voidance of contracts by
the Corporation.

(b) Claims of the Farmers Home Administration of the Depart-
ment of Agriculture, where the gross amount due the Government
does not exceed $5,000, arising under the Farmers Home Adminis-
tration Act of 1946 (7 U. S. C. 1000 et seq.), (1) upon promissory
notes covering loans, (2) against converters of property in which
the United States has an interest as mortgagee, and (3) claims for
damage to Government property.

(¢) Claims of the Federal Housing Administration, where the
gross amount due the Government does not exceed $5,000, based upon
promissory notes insured under the National Housing Act (12 U. S.
C. 1703).

Liquidation of Direct Reference Claims

In the three categories of cases listed above, dealing with claims
under the Federal Crop Insurance Act, the Farmers Home Admin-
istration Act, and the National Housmg Act, United States Attorneys
are authorized to litigate, compromise or close out such claims subject
to the following limitations:
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.. {8} A claim may be compromised only if (1) there is.doubt as
. to the debtar’s liability, or (2) the debtor:is financislly nnaeble to
pay the full amount of the Government’s claim, If the claim has
."-gone.to judgment,. it may be compromised for less than the gross
amount of the judgment only upon the ground of ingbility to pay.
- . (b) -A clasim may be compromised on the basis of daubtful legal
liability only if there are substantial legal or faectual questions
involved and the amoaunt offered fairly reflects the Gov,ernment’
chances of ultimately prevailing on the disputed issues in litigation.
“(c) A cla.lm may be compromised on the basis of mabihty to pay
onlyifa satlsfsctory ghowing heabeen m.ede that the amount offéred
' in settlement equals or exceeds the amopnt Which tha Government
" could éoHect by execiition upon the assets of the debtor. 'An afidavit
fully reflecting the assets and’ hablhhee of the debtor mist be
* ‘obitained in ail instances. ‘Where in the circumstances of the par-
" ticular case it appears deexrable, the F’BI may be requested to ver;fy
, the debtor’s affidavit. -
. (d) No offer in compromxse may | 'be accepted wlthout ﬁrst obtain-
R mg the written views of the agency of department in which the
" claim originated ; except that the Federal 'Housing Adininistration
need not ba consulted where the ‘b’ms of aeeeptance is tbe debl;or’e
. ihabxhty to pay more. '
N ) A claim may be closed out without collectlon only if (1) the
, ) i8's0 thixout mickit, Tegally or factuslly as not. t6 justify the
- time gnd expense ¢ of fm’ther ‘efforts to collect; (2) the coit of collec-
* tion tinder the cn‘cumeﬁanees would exceed the amount of the claim
or (8) the claim’ c.; wholly, unollectille, * Ordinarily, a claim will
“fall'in the lutter onl‘y if the claima.nt hds been d1schsrged
in bankruptey
(f) No clann may be closed as bein mthont lege.l or fa.ctnal mérit
”mthoutﬁrst obtaining the written viéws of the agency ¢ or. demrb-

- ment in which the claim ongmat,ed

“Ag)’ Ip each instance in which a cise’is comyromisad o closed
' inder the foregoing Authority, a me randum should be prépared
- by the’ Unfted Btates Attorney for his files fully reﬁecting
- detion takeén and the ressons therefor. A copy of such memorar
must be forwarded to the Civil Divisjon.” ™
" " '(h) 'The United States Attotney’s reoommendatlon that an offer
~in cothpromise be nceep‘UeQ or re]ected, or that a case be cloaed, must
be forwarded to the Civil Division for final actich'if: = -
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- (1) there is a divergence of views between the United States
Attorney and the agency or department originating the claim as
to the action to-be taken;
(2) the claim involves a new point of law or otherwise consti-
tutés a preeedent, or
(8) in the opinion of the United States Attorney, a question of
policy is or may beinvolved.

(i) In corresponding with the Civil Division concerning any
of these clm.ms, the United States Attorney should forward with
his letter copies of all pertinent correspondence, pleadings, and
other documents, since the Department will not have full files on
these claims in Washington. Correspondence concerning (1) addi-
-tional factual details, documents, mtnemes, credit reports, and
similar matters, or (2) the compromise or closing out of a claim,
may be addressed directly to the agency or department originating
the claim. However, only the United States Attorney and his duly
appointed assistants are authorized to exercise any control what-
soever over the handling of any claim which has been referred to
lus office for collection, and the entire responsibility for the manner
in which such claims are handled rests with him. ‘

(j) Correspondence regarding claims originating in the Depart-
ment of Agriculture should be addressed (1) to the Regional Attor-
ney of the Department of Agriculture nearest the United States
Attorney, if the claim was referred to him by the Regional

. Attorney, or (2) in all other instances to the Office of the Solicitor,
Department of Agriculture, Washmgton, D, C. Correspondence
regarding claims originating in the Federal Housing Administra-
tion should be addressed to the Federal Housing Administration,
Washington, D. C., Attention: General Counsel; except that pay-
ments on such claims should be addressed—Attention: Agent
Cashier. :

(k) Payments received on such olaims must be by eertlﬁed check
or bank draft, or money order, payable or endorsed to the order of
the Treasurer. of the United States, and must be forwarded by the
United States Attorney directly to the agency or Department in
which the claim originated.

(1) Decisions adverse to the Govemment in litigation involving
such claims must be reported to the Department in accordance with
procedures discussed in Title 6, Appeals.

October 1, 19538
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Collection of Criminal Fines and Forfeited Bail Bonds

Policies and procedures governing the collection of claims and judg-
ments generally are found in this Title at pages 8~11. The following
comments relate specially to the collection of criminal fines and for-
feited-bail bonds. .

Remdssion of fines—Any person against whom a fine is outstanding
and who desires to apply for remission of a part thereof and wishes to
demonstrate his good faith by making a part payment should be
advised to make payment to the clerk of the court. He should be
informed that the money so paid will be applied to the fine and, irre-
spective of the outcome of his petition, will not be refunded to him.,

Investigations—An important part of this work is the conducting
of investigations for the following purposes:

(a) To learn, before sentence, the ability of an accused to pay

8 fine:

(b) To ascertain whether a proposed poor convict, seeking re-
lease as such, is entitled to such release under the statute.

Pending appeal—Fines and costs in criminal cases may be col-
lected during the pendency of an appeal unless the defendant procures
a stay of execution as to that part of the judgment. Rule 38 (a), Fed.
Rules Crim. Proc., provides, among other things, that the trial court
or court of appeals “may require the defendant pending appeal to
deposit the whole or any part of the fine and costs in the registry of
the district court, or to give bond for the payment thereof, or to sub-
mit to an examination of assets, and it may make any appropriate
order to restrain the defendant from dissipating his assets.”

Orders for payment into the court of the whole or a substantial
part of the fine pending appeal should be requested in all proper cases.
The above provision for “any appropriate order to restrain the de-
fendant from dissipating his assets” should receive the careful atten-
tion of all United States Attorneys.

Probation: fine commitment—Where defendant is sentenced to a
fine and imprisonment and is placed on probation, the United States
Attorney should make every effort to have the payment of the fine
within a limited period “in one or several sums,” made the condi-
tion of the probation. (18 U. S. C. 8651.)

Pauper’s oath.~—If a prisoner, held for nonpayment of a fine, or
fine and costs, i8 discharged from custody, under 18 U. S. C. 3569,
relating to indigent convicts, his debt to the Government is not like-
wise discharged. The only effect of such discharge is to release the
prisoner from further confinement and not to satisfy, set aside, or

March 1, 1954
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vacate the claim of the Government against the defendant, or to pre-
vent its enforcement by execution. (See Allen v. Clark, 126 Fed. 738;
Grier v. Kennan, 64 F. 2d 605.)

Sureties—Rule 46 (e), Fed. Rules Crim., Proc., provides that every
surety, except a corporate surety, shall justify by affidavit and may
be required to describe the property by which he proposes to justify
the encumbrances thereon, together with the number and amount of
other bonds and other undertakings for bail entered into by him and
remaining undischarged and all of his other liabilities. The Rule also
provides that no bond shall be approved unless the surety thereon
appears to be qualified.

Subsection (d) of the same Rule provides that “one or more sureties
may be required, cash or bonds or notes of the United States may be
accepted and in proper cases no security need be required.” Where
sureties are required, careful examination should be made into their
qualifications with a view to reducing to the lowest possible limit the
number of uncollectible judgments on forfeited appearance bonds.

Officers taking bonds should be required as far as possible to learn
definitely at such time whether the proffered surety is or is not able
to pay the penalty of the bond. Except where an obligor consents
to waive the protection afforded by state homestead exemption laws,
the officer taking the bond should satisfy himself that the property
stated in the bond is sufficient aside from exemptions.

Forms of appearance bond, with affidavit annexed (Appendix,
Forms 2, 3 and 4), which provide for an explicit statement of the
surety’s property and obligations, and for detailed statements of the
other bonds, if any, on which the proffered surety is at that time re-
sponsible, may be obtained from the Department.

All returns of nulla bona executions, or other indications of in-
ability to pay bonds, should be immediately investigated to ascertain
what officer or other person is responsible for that result.

United States Attorneys should vigorously prosecute, under the
criminal laws for perjury or false swearing, those sureties who have
sworn falsely as to their property when signing bonds.

Forfeitures—Prompt action is urged in taking forfeitures at the
term in which the defendant fails to appear and in making motions
at the same term for judgments of default and execution under Rule
46 (f) (3). If it is found that a forfeiture or judgment should not
have been taken, the court has ample authority under subsections (f)
(2) and (f) (4) of Rule 46 to set aside the forfeiture or remit the
judgment in whole or in part if the bond was filed on or after March

March 1, 1654
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21,1946. Otherwise the surety must prove that the principal was not
wilfully absent. (ZTaylorv. T'aintor,83 U. S. 366.)

United States Attorneys should object to the vacating or setting
aside of forfeitures, unless the costs are paid and the Government has
been reimbursed for any expenses incurred. '

Default on bond—While the efforts of sureties to find and sur-
render their principals are often helpful, United States Attorneys
should promptly refer all cases of default involving over $250, and
related matters pertaining to financial responsibility, to the FBI
without waiting to ascertain the results of action by the sureties.
Cases involving $250 or less should not be referred to the Bureau,
but should unusual circumstances in such a case require investiga-
tion the matter should be referred to the Deputy Attorney General.
It should be noted that under Rule 46 (f) (3) there is no longer any
necessity for instituting an individual action to recover on a forfeited
appearance bond, but the liability of principals and sureties may be
enforced on motion.

Fine judgmenis—Fine judgments cannot be compromised by the
Department as this is the prerogative of the President. (Consti-
tution of the United States, Art. IT, Sec. 2; 19 Op. A. G. 344.) Peti-
tions for Executive clemency should be addressed to the Pardon
Attorney. Fines, or judgments taken as a result of fines, do not draw
interest. (Pierce v. United States, 255 U. S. 398, 405; United States
v. Jacob Schmidt Brewing Co., 254 Fed. T14.) They abate with the
deaths of fine debtors whose estates cannot be charged therewith.
(United States v. Mitchell, 163 Fed. 1014, af’d 173 Fed. 254 ; United
States v. Jacob Schmidt Brewing Co., 254 Fed. 714; Dyar v. United
States, 186 Fed. 614.) They are not dischargeable by bankruptcy.
(Collier on Bankruptcy, 14th ed., Vol. 1, p. 1596; Parker v. United
States, 153 F. 2d 66; In re Thomashefsky, 51 F. 2d 1040.) Fines and
judgments based on fines or appearance bonds should direct that the
costs be paid, unless a different course is directed by the court, local
custom, rule or statute.

United States Attorneys should take jurisdicition over the collec-
tion of fine judgments entered in OPA and other cases arising under
war agencies, and over the handling of appearance bond forfeitures
in such cases, whether or not such fine or forfeiture judgments have
already been entered or are entered hereafter.

Procedure on forfeited bail bonds.—In the handling of bail bonds
in case of defendant’s failure to appear and institution of forfeiture
proceedings it is most advantageous to have the United States Com-
missioner send the original bond, together with a certified transcript

March 1, 1954




30.4
TITLE 3: CIVIL DIVISION

of the removal proceedings, to the clerk of the court in the district to
which removal is had. Upon forfeiture of the bond the order of
forfeiture and original bond should be sent or delivered to the United
States Attorney of the district in which suit on the bond is to be pros-
ecuted. An extra copy of the bond should be retained in each of the
participating offices as a copy may be used to prove the original in
the event of its loss. Cash or securities deposited by a surety as
collateral on a bail bond cannot be applied in satisfaction of a fine
imposed on the defendant who appeared in accordance with the
obligation of the bond, but a cash or security deposit made by the
defendant as security for his attendance may be so applied. (Rudd
v. United States, 138 F. 2d 745 ; United States v. Widen, 38 F. 24 517;
United States v. Werner, 47 F. 2d 351.)

Ldens.—~In case a release of the lien resulting from a fine or judg-
ment is desired, it should be shown that the lien is unenforceable or
that the amount tendered for the release is the equivalent of that
which the Government should expect to recover by the enforcement
of the lien,

March 1, 1954
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JAPANESE CLAIMS SECTION
Validity of Renunciation of Citizenship

During World War I, the right to renouncs citizenship given by
8 U.S. C. 1481 (7) (formerly 8 U. S. C. 801 (i)) was exercised in the
vast majority of cases by persons of Japanese ancestry during the
period of their exclusion from designated west coast areas and their
detention in the relocation centers of the War Relocation Authority,
principally at the Tule Lake Relocation Center at Newell, California.
Jurisdiction of the District Courts over suits brought to set aside such
renunciations is conceded where the action comes within the provisions
of 8 U. S. C. 1503 (a) and (b) (formerly 8 U. S. C. 903), e. g., a suit
against the Secretary of State for denial of a passport to a resident
renunciant. Jurisdiction is contested where the officer sued is no
longer denying a right or privilege as a national of the United States
even though plaintiff’s citizenship has not been established, e g., a suit
against the Attorney General based on plaintiff’s former internment
as an alien enemy under 50 U. S. C. 21. As a consequence of certain
court decisions (Acheson v. Murakami, 176 F. 2d 953 (C. A. 9);
McGrath v. Abo, 188 F. 2d 766 (C. A. 9); cert. den. 342 U. S. 832,
this Department does not oppose relief in cases where the facts come
fairly within their coverage, provided that the suits are within the
jurisdiction of the courts and that the Government files do not disclose
evidence of disloyalty to the United States. Before making this de-
termination, the Civil Division requires the submission of an affidavit
by the plaintiff covering a number of subjects, which affidavit is con-
sidered in conjunction with all available Government records on the
claimant; and if the case is deemed to come within the coverage of the
judicial decisions mentioned, such affidavit is stipulated into the court
record, in lieu of other evidence, with advice to the court that the
Government will not oppose the entry of a judgment in plaintiff’s
favor thereon.

A similar affidavit procedure is employed in advising other Gov-
ernment agencies as to the litigating position that this Department
will take in the event that an application for administrative action
is denied a renunciant on the ground that he is not a national, e. g.,
denial of a passport; so that in most if not all future suits in which
jurisdiction can be conceded this Department already will have taken .
the position that the cases do not come within the coverage of the
Murakami and Abo suits; hence, further processing of the cases
looking to their submission on plaintiff’s affidavits will normally be
inappropriate. For obvious reasons it is especially important to keep

October 1, 1953
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in close touch with the Civil Division in the handling of this kind of
litigation.
Evacuation Claims

The Attorney General’s authority to determine claims arising under
50 U. S. C. App. 1951-87 has been delegated to the Assistant Attorney
General in charge of the Civil Division. Such claims are processed
by home office and field attorneys of the Civil Division; the United
States Attorneys have no responsibility in such matters except upon
specific request by the Assistant Attorney General.

TORT CLAIMS SECTION

Administrative Settlements Under Federal Tort Claims Act

The following procedure will apply in all cases which may give rise
to claims for administrative settlement by the Department of Justice
under the Federal Tort Claims Act (28 U. 8. C. 2672). '

Any officer or employee of the Department of Justice involved in an
incident resulting in damage to or loss of property, or personal injury
or death which may give rise to a claim for money damages shall make
an immediate detailed report of the facts to his superior, using the
standard forms which are prescribed for that type of accident. The
officer or employee should secure the names and addresses of witnesses
and submit the same and any other pertinent data with his report.

The case should be thoroughly investigated by the Division or
Bureau concerned at the earliest possible time while the facts are fresh,
Signed statements of all witnesses should be obtained, if possible.
Photographs of the scene should be taken if helpful to show the manner
in which the accident occurred, or the damage resulting from it.

In cases of serious personal injury, death or major property damage
the FBI should be notified as soon as possible after the accident and
given an opportunity to undertake the required investigation. The
United States Attorney for the district may be called upon for advice
as to the nature and scope of the investigation req‘uired in such cases.

The record thus established shall be retained in the files of the
Division or Bureau concerned for use if a formal claim is filed w1th1n
the time limit permitted by the Act.

If a suit is filed, the Civil Division of the Department of Justice
will call upon the Division or Bureau concerned for a full report on
the case.

If a claim is filed under 28 U. S. C. 2672 for payment in an amount
which does not exceed $1,000, the following procedure will apply:
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The claim shall be examined upon receipt in the Division or Bureau
concerned to determine its completeness. Any missing receipts, doctor
or hospital bills, or other papers ordinarily required in determining
validity of the claims will be secured prior to final action. A brief
resume of the facts shall be prepared to support recommendation for
payment or nonpayment. The claim, with all of the foregoing papers,
will then be forwarded to the Civil Division of the Department for
review as to the legal aspects and determination of legal liability.

Use of FBI in Tort Investigations
The FBI is responsible for investigating all claims or potential

claims in excess of $1,000, except: (1) suits brought against Govern- .

ment employees in state or local courts, and (2) special investigations
for Congressional committees which are considering legislation for
‘the relief of the plaintiff. Accordingly, its investigative facilities
should be utilized when necessary for the proper defense of suits filed
against the Government under the Federal Tort Claims Act. In
utilizing such investigative facilities every effort should be mede to
avoid duplication of effort and reinvestigation of phases of cases
when the agency as a result of whose activities the claim has been filed,
or the action has been brought, has placed in the United States Attor-
ney’s hands sufficient information to enable him to properly handle the
claim or defend the action. Where only the question of liability is
involved, only that aspect of the case should be investigated. Simi-
larly, where only the question of damages, or any other issue, is of
concern, any request made by the United States Attorney should be
for investigative coverage of that phase of the case only.

It should not be implied from the foregoing that a reinvestigation
should never be requested. In a case of sufficient importance and
where the information furnished the United States Attorney is in-
adequate to enable him to properly represent the interests of the Gov-
ernment, he should have a reinvestigation made. Requests for such
action, however, should be made only after thorough consideration of
the necessity therefor.

VETERANS AFFAIRS SECTION
" Insurance Cases

~ When suit is brought to recover upon a contract of insurance, the

United States Attorney should forward a copy of the complaint to
the Department immediately with advice as to the dates of filing and
* service. Upon receipt of a copy of the complaint, the veteran’s file
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will be secured from the.Veterans Administration and forwarded
with suggestions as to the proper responsive pleading and the defenses
to be asserted.. Two copies of all pleadings filed should be forwarded
to the Department. Frequently, considerable delay in identifying
the veteran and locating his claims file occurs in the Veterans Admin-
istration, thus necessitating the securing of extensions for the filing of
Tesponsive pleudings. When this-happens, the United States Attorney
will be advised in ample time to secure the necessary extensions.

A trial by jury should be demanded when the answer is filed, subject
to waiver at thetime of trial.

- In any suit. involving a contract of insurance, a recommendation
. for administrative review and a finding by the Veterans Administra-
tion permitting the claim to be paid upon stipulation may be sub-
mitted to the Department when investigation (1) develops new evi-
dence not previously considered by the Veterans Administration
which in the epinion of the United States Attorney warrants payment
of the claim, or (2) ‘disclosés that the testimony of the principal
witnesses relied upon by the Veterans Administration in the denial
of the claim will be unfavorable to the Government. The recommen-
dation should fully state the grounds for payment of the claim a.nd
should be sccompanied by the file pertaining to the case.

‘The testimony of witnesses residing more than 100 miles from the
place of trial should ordinarily be developed by deposition.: How-
ever, when it is indicated that the personal appearance of a witness
is essential to the proper defense of the cass, this may be accomplished
by filing a motion and securing an order for the appea,rance of the
witness, as provided by 38 U. S. C. 445.

When the testimony of :an employee of the Veterans Adlmmstra-
tion not residing within the district in which the action is brought is
deemed essential, the Department will, upon'receipt of advice to that
effect, arrange for the personal appearance of such witness'through
the Central Offidé of the Veterans Administration.

‘When an examinationto ascertain the predent physical and mental
condition of an insured is deemed advisable, the Department, upon
receipt of a request for such examination, will arrange with the
Veterans Administfation-to have the insured report to a designated
hospital or regional office for that purpose.

Contracts of United States Government life (converted) insurance
specifically limit the retroactive payment of totdl permanent disabil-
ity benefits, as well as the refund of ahy premitims which may have
been paid for the period’subsequent to the commencement dats of the
didability, to a date not exceeding 6 months prior to the subinission of
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due proof of such disability. It has been held that failure to aver or
prove that the requisite proof of claimed disability had been given
to the Veterans Administration was failure to aver or prove a juris-
dictional matter in relation to the payment of such benefits. (United
States v. Meyer, 76 F. (2d) 245. See also United States v. Raives,
48 F. (2d) 582.) It is, therefore, necessary to establish the date of
submission of due proof in every suit on a contract of such insurance
when maturity is claimed by reason of the occurrence of total perma-
nent disability, and the judgment should recite the date that due
proof was submitted. Due proof may be regarded as any evidence
which reasonably apprises the Veterans Administration of the con-
dition of the insured’s health; but such proof cannot be deemed to
have been submitted as of a date prior to the filing of the claim for
total permanent dlsabﬂlty benefits.

When judgment is entered in favor of a person whose competency
to handle the proceeds of the insurance is deemed to be sufficiently
doubtful to warrant an investigation, the Civil Division should be so
advised in order that the Veterans Administration may inquire into
his competency before payment is made under the judgment.

The following portions of the Veterans Administration file in any
case in which litigation is instituted may be made available for
inspection to a plaintiff or his or her attorney:

(a) The military and medical records pertaining to the insured,
except such portions as are privileged under Section 11 of the Selec-
tive Service Regulations,

(b) Applications for insurance, applications for reinstatement
and conversion, information as to lapse or present status of the insur-
ance, and also information concerning beneficiary designations.

(c) Claims for insurance benefits, and denials thereof by the
Veterans Administration.

(d) Reports of examinations by Government physicians, names
and addresses of such physicians where available, and information
as to hospitalization of the insured in Government hospitals.

(e) Information as to compensation or other benefits paid to or

~on behalf of the insured. . -

No other information may be furnished from the Government’s
file except under an order of the court or upon authorization by the
C1v1l Division.

" When original exhibits from a Veterans Administration ﬁle are
withdrawn for use at the trial, leave to substitute photostatic copies
thersof should be secured from the court. It is imperative that great
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care be taken to prevent the loes of such records becauss compensation,
hospitalization, and other gratuitous benefits are frequently dependent
upon their being in the file,

Every attorney representing the Government in a suit upon a con-
tract of insurance is charged with the duty of moving for a directed
verdict at the conclusion of all the evidence, and in the event the
motion is denied and a jury verdict rendered for the plaintiff, he
should move for judgment notwithstanding the verdict in accordance
with the procedure and the time limitations prescribed by Rule 50
(b), Fed. Rules Civ. Proc. In cases where it is proposed to stipulate
findings of fact covering the whole case, upon which a judgment may
be based, such stipulations must be submitted to the Civil Division
for approval before they are agreed to or submitted to the court.

United States Attorneys are without authority to join in any pro-
posed agreement of the claiming parties which would provide for
payment of the insurance in a manner contrary to the administrative
finding and contrary to the express terms of the contract.

Costs and interest are not taxable against the United States in
insurance cases. See United States v. Worley, 281 U. S. 839.

Attorney’s fees in insurance cases are payable only to the extent and
in the manner provided by 38 U. 8. C. 851.

United States Attorneys may not enter into agreements providing
for the assignment of National Service Life Insurance by designated
beneficiaries who have been found by the Veterans Administration not
to be within the permitted class, nor to enter into agreements for as-
gignments by designated beneficiaries who are within the permitted
class, to persons not within the permitted class of beneficiaries. (See
880U.8.C.816.) .

“‘United States Attorneys should forward for the approval of the
Department proposed findings of fact, conclusions of law and judg-
ment prior to their entry. In cases in which the court insists upon
an immediate entry of judgment, a copy thereof should be immediately
forwarded to the Department so that it may be examined and instruc-
tions issued with respect to any amendments that may be found to be
necessary, and to insure the filing of any necessary motions within the
10 day period provided by the. Federal Rules of Civil Procedure.

Judgments for plaintiffs should be couched in general terms, leaving
exact computations of amounts payable thereunder to the Veterans
Administration. All facts essential to such computations must ap-
pesr in the findings of fact or the judgment, for example, (a) the date
of the occurrence of death or total disability; (b) in a'case involving
converted insurance the date of the subxmsmon of due proof; (¢)
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dates determinative of the apportionment of benefits among the sev-
eral claimants, such as the date of the death of the beneficiary; and
{(d) the percentage of recovery awarded as attorneys’ fees. In those
cases in which the court insists upon the judgment containing exact
computations showing the amounts payable, United States Attorneys
should ask the court’s permission to release the file to the Civil Division
so that, if necessary, computations may be obtained from the Veterans
Administration.

The sole responsibility for the preparation and trial of insurance
.cases rests with the United States Attorneys and that responsibility
may not be delegated except upon prior authority from the Civil
Division,

Veterans Administration Loan Guarantees

Title III of the Servicemen’s Readjustment Act of 1944 (38 U. S. C.
694, et seq.) provides for the partial guarantee by the Veterans Ad-
ministration of loans made to veterans for the purchase or construc-
tion of property to be occupied by the veteran as his home, for the
purchase of farms and farm equipment, and for the purchase of busi-
ness property. It is provided that the loan will be guaranteed if the
price paid by the veteran for the property or construction does not
exceed the reasonable value thereof as determined by proper appraisal
made by the Veterans Administration.

Violations of statutes and regulations concerning the financial as-
pects are generally criminal in nature, and are concerned primarily
with fraud or misrepresentation made to a Government agency in con-
nection with the securing of Government guaranty or insurance of the
loans made to the veteran purchaser. Such violations include not only
the so-called “side payment” or “under the table” cases, but also false
representations and misrepresentations made by the seller, appraiser,
lending institution, and others concerned in the matter. Prosecutions
of such violations should be based upon 18 U. S. C. 1001. For the
information and guidance of United States Attorneys, sample counts
of indictments involving violations of Title ITI of the Servicemen’s
Readjustment Act, brought in various districts, are found in the
Appendix of this Title.

Section 803A, which was added to the Servicemen’s Readjustment
Act of 1944 by Public Law 142, 82d Congress, provides for treble
damage actions against persons who knowingly sell property to vet-
erans at prices in excess of the reasonable value thereof, if payment
therefor is made through a Veterans Adminijstration guaranteed loan.
The policy behind this treble damage sanction arises from a recog-
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nition that the veteran purchaser is likely to be under economic duress
and that the primary responsibility for compliance with the law rests
on the seller.

As a matter of litigation policy, the Department of Justice eonstrues
the Act to be applicable only to those cases where the offense oceurred
after September 13, 1951, the date of enactment of Section 508A. It
geems clear, however, that neither the veteran nor the United States
is precluded from instituting suit and obtaining recovery under the
Act even in those cases in which the veteran has knowingly made,
offected or participated in a sale for such excess consideration. Upon
conclusion of the criminal proceedings, a report of the case should be
transmitted to the Civil Division for advice and instruction with
respect to the institution of civil action.

Compromise of Insurance Suits

38 U. S. C. 445 (b) authorizes the Attorney General to compromise
suits upon contracts of yearly renewable term insurance upon the
recommendation of the United States Attorney. There is no statutory
authority to compromise suits upon other types of insurance.

Veterans’ Reemployment Matters

Section 9 (d) of the Universal Military Training and Service Act,
62 Stat. 614, as amended (50 U, S. C., App. 459 (d)), and the acts
antecedent thereto provide that United States Attorneys shall rep-
resent veterans who apply for the enforcement of their reemploy-
ment rights with private employers if reasonably satisfied that they
are entitled to the benefits claimed. Field Representatives of the
Bureau of Veterans Reemployment Rights, Department of Labor,
perform the service of counselling veterans concerning their reem-
ployment rights. These representatives also assemble data in sup-
port of the veterans’ claims and attempt to work out amicable set-
tlements between veterans and their former employers. Accordingly,
initial inquiries and requests for assistance should be referred to the
nearest Field Representative of the Bureau of Veterans’ Reemploy-
ment Rights.

In the event the Field Representative is unable to work out an ami-
cable settlement in a given case and the veteran signs a request that
his claim be referred to the Department of Justice, a complete dossier
concerning his case will be assembled by the Field Representative and
forwarded to the Civil Division through the Office of the Solicitor of
the Labor Department. If the veteran’s case folder indicates a rea-
sonable basis for the assertion of the right claimed and the legal
June 1, 1954
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questions involved remain at large, the matter will be referred to the
appropriate United States Attorney with the suggestions of the Civil
Division. The FBI should be called upon to conduct such further
investigation as may be necessary for a proper determination of the
question of whether or not suit should be instituted on behalf of the
veteran or for the successful prosecution thereof. Requests for addi-
tional administrative files should be directed to the Field Representa-
tive of the Bureau of Veterans’ Reemployment Rights who initially
developed the case. Should the United States Attorney refuse to
represent the veteran, he should be advised of his right to employ
private counsel.

In the event the United States Attorney undertakes to represent the
veteran with regard to his reemployment rights, the Department
should be advised of significant developments and, if a judgment
adverse to the veteran is entered, prompt action should be taken to
comply with title 6, page 2 of this Manual, inasmuch as the veteran
has but 30 days within which to note an appeal. Unless advised to
the contrary, a protective notice of appeal should be filed on behalf
of the veteran immediately before the expiration of the appeal period.
If the Solicitor General determines that the Department will not
represent the veteran on appeal, the veteran should be advised
promptly in order that he may retain private counsel to perfect his
appeal if he wishes to do so.

July 1, 1854



FORMS
FORM 1. SAMPLE COUNTS OR INDICTMENTS

VETERANS AFFAIRS SECTION
Violation: 18 U. S. C.1001 (Making false statements)
The Grand Jury charges:

That on or about the 80th day of April 1947, within the State and
District of Arizona, one Warrer E. Furror, a defendant herein,
willfully and knowingly made and caused to be made a false and
fraudulent statement and representation to the Veterans Administra-
tion, an agency of the United States of America, concerning a matier
within the jurisdiction of said agency, that the purchase price and
cost of Lot 2 in North Haven, a subdivision of the Northeast Quarter
of the Northeast Quarter of the Northwest Quarter of Section 26,
Township 2 N., Range 8 E. of the Gila and Salt River Base and
Meridian, in Maricopa County, Arizons, with the improvements
thereon, to one Donald J. Eicholz, was and would be the sum of
$7,600, well knowing at the time that this statement and representa-
tion was and would be false and fraudulent in that the cost and pur-
chase price of said property to the said Donald J. Eicholz far exceeded
the sum of $7,600 and said false and fraududent statement was made
with respect to the issuance and making of a Home Loan Guaranty of
Loan to said Donald J. Eicholz for the purchase of said property under
and by virtue of Title III, Servicemen’s Readjustment Act of 1944,
as amended, and the rules and regulations duly made and issued
pursuant thereto.

That on or about the 28th day of February 1947, within the State
‘and District of Arizona, one Warrer E. Furrorp, defendant herein,
willfully and knowingly made and caused to be made a false and
fraudulent statement and representation to the Veterans Administra-
tion, an agency of the United States of America, concerning a matter
.within the jurisdiction of said agency, that the purchase price and
cost of Lot 16 in North Haven, a subdivision of the Northeast Quarter
of the Northeast Quarter of the Northwest Quarter of Section 26,

(89) March 1, 1954
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Township 2 N., Range 8 E. of the Gila and Salt River Base and
Meridian, in Maricopa County, Arizona, with the improvements
thereon, to one Stuart Robinson Lyon, was and would be the sum of
$8,400, well knowing at the time that this statement and representation
was and would be false and fraudulent in that the cost and purchase
price of said property to the said Stuart Robinson Lyon far exceeded
the sum of $8,400, and said false and fraudulent statement was made
with respect to the issuance and making of a Home Loan Guaranty
of Loan to said Stuart Robinson Lyon for the purchase of said prop-
erty under and by virtue of Title IT, Servicemen’s Readjustment Act
of 1944, as amended, and the rules and regulations duly made and
issued pursuant thereto.

The Grand Jury charges:

On or about the 13th day of February 1947, at Pittsburgh, in the
County of Allegheny, in the Western District of Pennsylvania, the
defendants David G. Kyle and Theodore Dangelico did cause the
Fort Pitt Federal Savings and Loan Association, Pittsburgh, Penn-
sylvania, to make and use a false certificate, they, the said defendants,
knowing the same to contain fictitious statements and entries, in a
matter within the jurisdiction of an agency of the United States, to
wit, the Veterans Administration of the United States, which certifi-
cate is kmown as V. A. Form 4-1820 February 1946,” for the purpose
of inducing the said Veterans Administration to guarantee a loan to
Robert H. Stump, a veteran eligible for such guaranty under the pro-
visions of Title III, Servicemen’s Readjustment Act of 1944, as
amended (Act of June 22, 1944, Chapter 268, Title ITI, 58 Stat. 292,
as amended ; Title 38 U. S. C. A. Sec. 694), in that they, the said de-
fendants, did cause the said Fort Pitt Federal Savings and Loan As-
sociation to certify that a certain home, to wit, a certain piece of
ground situate in Scott Township, Allegheny County, Pennsylvania,
being Lot No. 58 in the Bower Hill Addition No. 2, upon which is
erected a two-story brick dwelling with integral garage and known as
2018 Brookfield Road, Pittsburgh, Pennsylvania, then being sold to
the said Robert H. Stump, by the defendant Theodore Dangelico, was
being sold for a total cost of $10,000, and did cause the said Fort Pitt
Federal Savings and Loan Association to certify further “that the
price paid or to be paid by the veteran for such property or for the
cost of construction, repairs, alterations or improvements, does not
exceed the reasonable value thereof as determined by proper appraisal
dated January 22, 1947, made by F. A. Ward, an appraiser designated
March 1, 1954
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by the Administrator”; they, the said: defendants; well knowing that
the said certificate contained fraudulent and fictitious statements and
entries, in that the total cost of the said home and price to be paid
therefor to the defendant Theodore Dangelico, by the veteran, was not
$10,000, as represented in said certificate, but that in truth and in fact,
the total cost of the said home and the price to be paid therefor by the
veteran was$12,000.

Form 2. Appearance Bond

In the District Court of the United States for the —.oo— ..
District of Division,

We, the undersigned, ]omtly and severally acknowledge that we
and our personal representatives are bound to pay to the United States
of America the sum of Dollars ($-cecmeeem ).

The condition of this bond is that the defendant ..
is to appear in the District Court of the United States® for the
_______________ District of at - ?in
accordance with all orders and directions of the Court* relating to
the appearance of the defendant before the Court® in the case of
United States v. y File number
and if the defendant appears as ordered, then this bond is to be voxd,
but if the defendant fails to perform this condition payment of the
amount of the bond shall be due forthwith. If the bond is forfeited
and if the forfeiture is not set aside or remitted, judgment may be
entered upon motion in the District Court of the United States for
the District of against each
debtor jointly and severally for the amount above stated together
with interests and costs, and execution may be issued or payment se-
cured-as provided by the Federal Rules of Criminal Procedure and

by other laws of the United States.
This bond is signed on this <o oo .. day of e '
19 y at -
Name of Defendant ’ Address
“- Nameof Surety T Address
Name of Sarety ' Address
Signed and acknowledged before me this «..—..__ day of cecmue
19.__.. . .
Approved : :
1If appearsuce is to be before a cominissioner, ehange the words following “appear” to
“‘before United States Commissioner.”
¢ Insert place.

S Change “Court” to “Commissioner” If necessary, See Note 1.
Maich 1, 1054
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Form 3. Justification of Surety

I, the undersigned surety, on oath say that I reside at —..oceee..
— -~3 that my present occupation or em-
ployment is - , located at
and that my net worth is the sum of - Dollars
($-emmmmm )

I further say that my property consists of _— (home-
stead to be designated) ; that I am indebted
in the sum of . Dollars ($eccccmcnae ),

my principal creditors being
that any and all bonds and undertakings for bail prevxously entered
into by me and remaining outstanding are as follows:

Sworn to and subscribed before me this - . ..__ day of e ’

19 at

R4

Note—The above forms for Appearance Bond and Justification ¢of Surety
may be found in the Appendix of Forms of the Federal Rules of Criminal Pro-
cedure. On the Justification of Surety Form, additional statements in justifi-
cation have been added. Accordingly, when a printed Justification of Surety
form 1s used, another Justification of Surety should be added.

Form 4. Affidavit to Be Filed With All Offers in Compromise

In the United States District Court, ..o —een. District of o e
The United Stﬁ:es of America Bail Bond Judgment for $-
’ et al Docket No, o ,Dated _________.
- .

In support of my offer to compromise the above judgment against
me, I make the following answers and statements under oath:

1. Address at time of signing bond
. Present address e ————————————
. Present occupation or employment
. Do you still own the property listed on bond justification? ..__
If not, how was title divested ? -

5. Do you own any other real estate? ..o If so, how is

title held? -
6. What is its assessed value? $___. Present market value? $.___
7. Description of real estate owned (Homestead to be designated)

[~

8, List all liens against real estate, giving dates, amounts and
holders - —

March 1, 1954
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9. Have you any interest in any real estate, the title of which is
in the name of another? ________ If so, who holds the title
and what is your interest?

10. Do you own any personal property other than implements of
trade and/or household goods? - oo Stocks? o cem -
Bonds? . _____ Other securities$

11. Do you have a bank account? ______ What bank or banks? __._.
Amount on deposit in checking account $___________
Savings account? $ -

12. What is your present average monthly income? $____________

13. What do you estimate your present net worthtobe? $_______._

14. Have you any estate in expectancy within the next five years?

15. Have you disclosed all your assets, real and personal, whether

held in your name or not ——

16. Give any other reasons why you think your offer should be

accepted :

I have made the above answers and statements voluntarily in sup-

port

of my offer to compromise the above judgment, and I hereby

agree that any material false statement made by me will nullify and

void any action taken thereon by the Government.
Judgment Debtor
Subscribed and sworn to before me, this . day of
——— 19 g B e -
Notary Public

[sEAL]
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