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TITLE 4: TAX DIVISION 
INTRODUCTION 

This Title is an effort to gather into readily accessible form such 
information as United States Attorneys most frequently require in 
the handling of civil and criminal tax matters, with particular em~ 
phasis on p~y procedural questions. 

An attempt bas been made to outline fully the responsibilty of 
United States Attorneys in their contacts with the Ta.x Division; with 
field employees ·of the Internal Revenue Service, and in the trial 
and appeal of'tax cases. The functions of the Tax DiVISion are ex­
plained in order tO acquaint United States Attorneys with the ldnd 
and nature' of ~stanee they may obtain upon request a.nd to deline~ 
de the circumstances under which the Division assumes direct re­
~po:p.sibility for t11-e conduct of tax cases. 

Substantive law has been examined only to the extent necesaary 
to resolve jurisdictional questions. .AJly attempt to discuss the 
numerous technical and controversial issues which may arise under 
the illternal revenue laws would obviously exceed ·the intended scope 
of this Title. Such a discussion is not believed necessary since United 
States Attorneys are urged and encouraged to call upon the Tax Divi· 
sion for assistance and advice as often as necessary when ·problems 
relating to tax matters arise. Only in this manner can we hope to 
aChieve the degree of coordination and control of tax litigation essen~ 
tial tO serving the best interests of the Government. 

It is an im:por~t function in the handling of tax litigation to corre. 
late the .problems and urge ·upon the courts the adoption of uniform 
principles which can be satisfactorily applied to r~lated cases and to 
administrative situations within. the Treasury. There will be few 
instances in which a particular tax case may not have a bearing on 
cases pending in other jurisdictions or upon the administration of the 
revenue laws. Embarrassing situations will arise in the courts if 
there is lack of harmony m the approach of those representing the 
Government. This can be avoided only through a centralized control 
of tax litigation, in the appellate courts as well as in the trial courts. 

The Tax Division in the course of its conduct of tax litigation be­
comes familiar with the great bOdy of judicial precedents in all courts, 
including the SUpreme Court; and with the administr~ti"fe interpre­
tations and the trend of administrative ·rulings. The files of the 
Internal Revenue Service, including ·all available data and infornia­
tion, and the Service's suggestions are furnished directly to the 'I'ax 
DivisioiL ... ~erefore, it .is desirabhdn most instances that the Tax 
Div4don prep~re, or.sup~rvise the pr~paratiori of all pleadings, stipu .. 
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TITLE 4: TAX DIVISION 

lll.tions, etc., prior to trial, that an attorney from the Department be 
present to try or assist at the trial of tax cases, and that the Depart­
ment prepare or approve all briefs before they are filed in court. 

Experience suggests that the best results in tax litigation are 
obtained through the cordial cooperation of the United States At­
torneys and attorneys of the Department in the preparation of the 
case for trial and in the trial or other disposition of the case. 

The primary sources of federal laws relating to internal revenue are 
the Internal. Revenue Code of 1939 (herein referred to, as I. R. C. 
1939) and the Internal Revenue Code of 1954 (herein referred to as 
I. R. C. Hl54). I. R. C. 1954 was enacted Aqgust 16, 1954. The 
income tax provisions are generally effective for the taxable year 
beginning after 1953; the estate tax provisions apply to estates of 
decedents dying after enactment of the Code; and, the gift tax:, em­
ployment tax, and excise tax provisions take eff~ct January 1, 1955. 
1'he procedural and administrative provisions of this 'Code are gen­
erally effective immediately after enactment of the Code. For the 
effective date of particular provisions of the I. R. C. 1954, see Section 
7851. The most convenient source of the new law is the official volume 
of the Internal Revenue Code of 1954 or the new Code volume of the 
loose leaf tax services. The 1954 Code is also .published in the 
Statutes at Large ( 68A Stat.). 

Of course much of the current tax litigation is controlled by the 
Internal Revenue Code of 1939 (53 Stat., Part I) . I. R. C. 1939 
has been amended numerous times by Revenue Acts .and other miscel­
laneous acts which have repealed, added to, or changed its original 
provisions, and I. R. C. 1954 has already been amended in various 
sections. These amendatory acts are to be found in the Statutes at 
J ... arge which is the primary statute citation to be used. No single 
official volume containing all the revenue laws in effect. at any one 
certain time is available, but a convenient method of finding the law 
as it existed at a particular time is by the use of the separate Code 
volume of the loose leaf tax services. The United States Code, Title 
26, may also be used for this purpose but it may not be used as the 
primary statute citation since it is only prima facie the law. 

TRIAL OF CIVIL TAX CASES 
GENERAL 

Since the attorneys from the Tax Division assume the burden in 
handling the trial of most tax cases, with the cooperation and assist­
ance of the United States Attorneys, it is deemed important that all 
United States Attorneys be given information through this Title to 
serve as a useful guide, as to the correlative duties and responsibilities 
of the trial attorneys from the Tax Division and the United States 
Attorneys nnd their assistants in the trial of these cases. Although 

January 1, 19G!S 

U. S
. A

TTORNEYS M
ANUAL 1

95
3



8 
'l'rftM 4: TAX.DIIVI8JON 

tli6 United States Attorneys'do not as a ru~e·.have the primary re­
apoiUJihility for ta:s: titiption, it is essential tha-t· they become familiar 
with the fllildameatal jurisdictional aa well as proeedural rules in 
that ~ld. ··For that Nason the various types of tax sij.its, and the 
cireurnst.anees under which 'they find their way into the trial courts, 
will be outlined immediately hereinafter, as a preliminary to detailing 
the ptocedul"e8 involved. 

SUITS AGAINST THE UNITED STATES 
Suits for Refund 

The most common tax suits brought against the United States are 
for the recovery of taxes allegedly erroneously paid by taxpayer. 

Under 28 U.S. C. 1346 (a), the United States District Courts are 
given original jurisdiction concurrently with the Court of Claims in 
eivil actions against the United States for the recovery of .internal 
revenue ta.xes (including penalties) alleged to have been erroneously 
or ill~y assessed or collected. The jurisdiction of the District 
Courts in these suits has been extended bY. 28 U. S.C. 1346 (a) {1}, 
as amended by Section 2 of the Act of July 30, 1954, c. 648, 68 Stat. 
ts89, to include suits against the United States in any amounts regard· 
less of "'hether or not the Collector (or Director) who collected the 
tax is dead· or out of office. 

Under the familiar rule that the United States may be sued only 
with its consent, the United States is entitled to prescribe the condi­
tions under which it may be sued .. Prior to July 30, 1954, jury trials 
were not permitted in tax suits against the United States. However, 
28 U.S. C. 2402 (a.), as amended by Section 2 of the Act CYf July 30, 
1954, c. 648, 68 Stat. ts89, now pennits jury trials in tax suits a.gaiJ,lSt 
th,e. United States ,upon the timely request o! eith,er party. In a suit 
against the Collector (or Director} of Internal R~venu~t· either party 
has always been entitled to a jury trial upon a. timely request. The 
amendment or Section 2402 (a) does not state whether it is,applicable 
~as to p~it, i~, trials i;l suits ~ainst the United States which 
w:ere pendmg on the, aate of Its enactment. . . . 
' No shi~!J. ~ · rec<?v:er internal revenue taxes alleged to . have been 

ei'IvneouSly 
or 
·~ ·or collected shall be maintliin"ed unless a· claim 

for refurid ctedit has been duly filed with the Commissioner' of 
Internal Revenue according to law arid the regulations of the Treas­
ury Department~ Section 7422 {a.), I. R. C. 19M. ·See Section 6511 
E&), (b~; 5705. (a), I~ R. c. 1954, for sUfficiency and· timeliness of 
claims for refund for various taxes. (See Sections 3772 (a) {1) for 
shnfl&r provisio'ilS ij.nder I. R. C. 1939. . See, also, Sections 822 (b} 
(1} (5) (6}, 91'0~ 1007' (b) {1); 1636 (a) {1) and' 3313 for sufficiency 
a.nd timeliness of claims for refund for various taxes under I. R. C. 
1939.} Also note Tables I and IT, Appendix A, for limitations upon 
claims for refund under both the 1939 and 1954 Codes. 
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No suit or proceeding to recover internal revenue taxes, penalties 
or other sums shall be commenced before the expiration of six months 
from the date of filing* of claims for refund unless the Commissioner 
renders a decision within that time, nor after the expiration of two 
years from the date of the sending by registered mail by the Commis­
sioner to the taxpayer of notice of the disallowance of the part of the 
claim to which the suit or proceedings relate. Sec. 6532 (a) (1), 
I. R. C. 1954. (See also, Section 3772 (a) (2), I. R. C. 1939.) 

Section 6532 (a) (2), I. R. C.l954 (new), provides that the 2-year 
period of limitations may be extended for such period as may be 
agreed upon in writing between the taxpayer and the Secretary or his 
delegate. 

Suits on Accounts Stated 

Under certain circumstances taxpayers may sue the United States 
{but not the Director or Collecto1') on the basis of account stated 
where certificates of overassessment have been duly scheduled by the 
Commissioner of Internal Revenue and delivered to the taxpayers, on 
the theory that by issuing and delivering such certificates the United 
States has impliedly promised to pay the amounts of such certificates. 
Bonw-it 7'eller &, Oo. v. United Statea, 283 U. S. 258. Where such 
suits may be maintained they are not governed with respect to the 
statute of limitations by Section 6532, I. R. C. 1954, but are governed by 
28 U.S. C. 2401 (a), and may thus be brought within six years from 
the date the action accrues or from the date the certificate of over­
assessment is delivered. The District Courts have jurisdiction of 
such suits if the claim does not exceed $10,000. In cases where the 
claim exceeds $10,000, the Court of Claims has exclusive jurisdiction. 
28 U.S. C.1846 (a). 

Suits to Quiet Title or Foreclose Mortgages or Liens 

It is provided in 28 U.S. C. 2410 (a) that under certain conditions 
the United States may be named a party in any civil action in the 
United States district courts, or state courts having jurisdiction of 
the subject matter, to quiet title or to foreclose a mortgage or other 
lien upon real or personal property on which the .United States has 
or claims a mortgage or other lien. See also Section 7424, I. R. C. 
1954, authorizing petition for permission to bring suit to quiet title 

•Section 7502, I. R. 0. 1954, provides that a clalm for refund is filed when 
malled Instead of when received by the Collector (or Director). 
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when the Secretary or :hiil ·delegate falls to authorize Suit to en-force 
a ·Hen or subject property· to payment bf a· ·tla ·under ·Section~ 'i4:08; 
J, B. 0.19~4, within 6montbs after request. · · ·' · · · · · 
If an action of this chan.eter is filed in a·state court, tbe e&liM 

may be ·removed by the United· States to the district court· -of. the 
Unit& State&. for the district and;division in which the action iS pend.• 
ing. ieU. S. 0.1444:, 1~. · ·' · 1 

. Suits Involving T11x.Liens 

·Suits in which the United States may be na~n:ed as a party defend­
ant by reason of the existence of a ·tax lien· ·are disctiSsed under a 
separate heading, infra. · · · 

SUITS AGAINST COLLECTORS ·OR DmECTORS OF 
INTERNAL REVENUE 

Suits for Refund 
• "f ·: • • • ~,: ,· . .· 

Most numerous of all taX: suits are SUlts against the Colleqtors or 
DiNctors of Internal ~venue for the reoo.very of taXes allegeilfy 
overp'!Lid by taxpayer. · · . .· · 

·Prior to the reorganization of the Internal Revenue·. Service 
~c;ler Reorganization Plan No. 1. (195~), effective March liS., 19~2,
intetrui.l ·revenue taxes were collected by Collectors of Inter:Q.B.l ~v­
enue who served in various collection districts throughout the United 
St~tes ~d its territorial possessions. Under the :reOrganization the 
offices ·of Collectors were abolished and the duties of .SUch Collectors 
were ta.¥en over by D~tors of Internal Be venue, which offices. were 
created up.der t.Qe. reorgapization. Hereinafter "tb:~ DiNotor.». and 
'~the ~oll~ctor" will be.~ inte~a~bl?'. . : · ·. . . · . .:· ' , 
• f.o~m~ny ~6$rs the,~~ baye.reco~.ll.,(J~~pn law_actiP~ 
!l1 ~~}orm. of ~~ps~~ ~ .fayo~ (>,f ~~~~1~~ for.~e ~very,fli 
mterpa! re!el}~ ~es, wlj1cn action lies.:ag,inst,~ qo~r 'W].lo 
c?ll~ the tax, w~en .suCh oollection w~ eri:on~~ or i\l~ .. 1f{ow~ 
e~~'~ 'jJt ~ncti~lly a:n cas~ 0~ pus.~· th!.rCollecf,c)~ ~ ~~ 
~l;UI'ep.~ ~ay an~ JUd.gJilent .ren.d~ apinst hi.m. for,1 ~e.~~ 
thatvthe tnal court 1S8Ue8 a certificate Of probab~~ c~use wh1ch tr~ 
m~tes.the judgmen~ into one.against the.lf~i.;oo·sf;&~·., ~ ll~,S .. c: 
2,006. ·~Neverthelesa,. the a~on ~ tre;&ted .for.Other p-q.rpos~ .aS' being 

v: a personal action against the ColleCto,r •. ~ !Li)or6 lc6 tlf:14m·. Oo. 
.llosB.~ ~ p. S. 878. · · · · · · · · 
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Under the Act of July 16, 1952, c. 892, 66 Stat. 735, Sec. 3, actions 
of this character may be instituted against the Director of Internal 
Revenue who collected the tax in the same manner and under the 
same circumstances as such action would lie against a Collector. 
Suits of this character may be maintained in the district courts 
against only the Collector or Directo1· who collected the tax, or his 
personal representative in case of his death. Patton v. Brady, 184: 
U. S. 608. They do not lie against a successor in office. Smietanlca 
v. Indiana Steel Oo., 257 U. S. 1. There is no statutory limitation 
as to the amounts for which these suits can be brought. The right 
to trial by jury may be demanded as provided in Rule 38 (b), Fed. 
Rules Civ. Proc., by either the plaintiff or the defendant. 

Suits to Restrain or Enjoin 

Taxpayers often seek to restrain or enjoin Collectors from collect­
ing taxes or levying upon or selling properties of a taxpayer. In these 
eases the taxpayer usually attempts to allege facts showing that, if 
threatened actions are taken by the Collector, he will suffer irreparable 
injury and that he has no adequate remedy at law if the threatened 
actions are carried out. Section 7421, I. R. C. 1954, specifically pro­
vides that no suit to restrain the assessment or collection of any tax 
may be maintained in any court except as to taxes assessed during the 
90-day period of a deficiency notice given taxpayer as to proposed 
assessments of income, excess profits, gift or estate taxes, or while a 
petition is pending before the United States Tax Court or until after 
the decision of the Tax Court on such petition has become final. 

Notwithstanding the provisions of Section 7421, the courts have 
granted injunctions against Collectors restraining the collection of 
taxes or sales of properties on distraint where exceptional circum­
stances have been shown, eSpecially where the tax appears to be arbi­
trary and oppressive and where if it is collected the taxpayer's buSili.ess 
wou.ld be destroyed and a loss caused for wllich the taxpayer has. no 
adequate remedy atlaw: Dodge v. Oabm.n, 240 U.S. 118; Dodge v. 
Bradg, 240 U. S. 122; Hill v. Wallace, 269 U.S. 44; Miller v. Nut 
Margarl:ne Co., 284 U.S. ~98; Rickert Rice Mills v. Fontenot, 291 U .. S. 
110; Allen v. Regent8, 304 U~ S. 489. 

Although perhaps a few isolated cases can be cited to the contrary, 
the courts· will not grant an injunction simply upon a showing that 
the tax is not legally due and that if an injunction is' not granted an 
erroneous tax will be collected. Graham v. duPont, 262 U. S. 234; 
Sngderv. Marks, 109 U. 8.189. 
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No prooeedings for a decJaratory judgment to determine tax liability 
may be brought. 'Wtlltm v. Wils~ 141 F. ·2d &99 {C. A. 4); 28 
u. 8. 0. 2201. 

SUlTS BY THE UNITED STATES 

·General 

Ge.D;arauy court proceedinp, are resorted to for the collection of 
taxes agalnst delinquent taxpayers when it appears that judicial 
process will be more e:ffective than summary administrative action. 
Sometimf:w it is deemed. advisable to reduce tax claims to judgment 
because of the impending bar to their collection by the statute of 
limitations. See Appendix A to this Title for tables of: the statute of 
limitationS on assessment and collection of taxes. 

Section 7401, I. B. C. 19M, provides thttt no suit for the reeovery of 
taxes shall be commenced without the authorization or sanction of the 
Commissioner of Internal Revenue and the direction of the Attorney 
General In emergencies it may not be possible to obtain the authori­
zation of the Attorney General and the sanction of ·the Commissioner 
of Internal Revenue in advance of institution of the Suit because of 
limitations requirements. In such cases, the United States Attorneys 
should advise the Department promptly and furnish a report setting 
forth the facts, the reasons for the emergency and at least two copies 
of the complaint. The ·sanction of the Conuirlssioner in such caseB 

may f,e obtained aftet• the suit is filed. Cf. United States v. Tilling­
M8t;'!S5 F. 2d 279, affirmed without discussion of this pomt, 69 F. 2d 
718 (C. A.l). ' · . 

Enforcement of Liens 
Judicial proceedings to enforce .ta.x.Iiens ar~ disc~§sed ui1.der'a: se~~ 

arate•headiM, infra.. ·,; . 

Bankruptcy, Reeeinrships, Ete. 

The enforcement of· tax: elaitns in ban.ktllptcj'/receivershl~,~prob&te 
and insolvency proeeedings are discussed under a sep&rate heading, 
infra. ' ~· ' · · · 

Suits Without :A8se8iiitent 
. In som~. instances, suits, &giiinst the taXJ}~~ers .may be. al\thorize~ 

even though the taxes, have not been assessed •. 
:year8 

Su1ts of this c'haractet 
in~Y. be ~tuted withiii three a~rLtll~~fi~' of the.returns: 
See ~tion .6501 (a), L B. C~ 1954, pron~p~!t:M ge~eral stat~te of 
limit.atio:ns. See Appendix A for other_ tim~ Ilw~t(s. provided hi cases 
of this character. ·The right of the United. SUites to maintain suits 
without assessment has been judicially recognized. 80/IJingiiJrJ,hJi v! 
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United States, 19 WalL 227; King v. Uniteil States, 99 U. S. 229. 
In actions of this character where no assessment has been made and 
where the United States does not have a lien, it is necessary for 
the United States to assume the burden of proof without the benefit 
of the presumption of· correctness which normally attaches to the 
assessments of the Commissioner of Internal Revenue. United States 
v. Rindskopf, 105 U.S. 418; Pasahal v. Blieden, 127 F. 2d 398 (C. A. 
8) ; Fiori v. Rothensies, 99 F. 2d 922 (C. A. 3) ; W eloh v. Hewering, 
290 u. s. 111. . 

Equity Suits to Set Aside Fraudulent Transfers 

The district courts clearly have jurisdiction in suits on behalf of 
the United States to set aside transfers of property by a taxpayer 
which are fraudulent or which are made without fair and adequate 
consideration for the purpose of avoiding or evading the payment 
of federal taxes. See Section 7 402 (a), I. R. C. 1954. In addition to 
the statutory provisions the United States is entitled, as is an ordinary 
creditor, to institute suit under applicable provisions of state law 
to set aside conveyances made in fraud of the rights of any unpaid 
creditor. The equitable remedy is ava.ilable to the United States for 
the reason that until the fraudulent conveyance has been set aside 
distraint cannot be made upon the property in aid of the lien of the 
United States. See Zimmern v. United States, 87 F. 2d 179 (C. A. 
5), cert. denied, SOO U. S. 671; Dooley v. PeOJJe, 180 U. S. 126; Green 
v. Van BtiJJkirk, 7 Wall. 139. It is unnecessary to exhaust the remedy 
against the transferor before proceeding against his property in the 
hands of the transferee . .. Pierce v. United States, 255 U. S. 398; 
United States v. FairaU, 16 F. 2d 828. 

Equity Suits to Recover Taxes from Transferees Under the Trust 
Fund Theory 

Rule 2, F~. Rules Civ. Proc., provides that only one form of action, 
to be lmown as a "civil action," may be brought in the district courts. 
This modified 28 U. S. C., 1940 ed., 384, since repealed, which pro· 
vided that suits iu equity shall not be sustained in any court of 
the Unite.d States where a plain, adequf!,te and complete remedy may 
be had at law. See .A,dvisory Notes to Rule 2, Fed. Rules Civ. Proc. 
Under Rule 2, and under Section 7402 (a), I. R. C. 1954, the district 
courts have jurisdict~on to grant complete equitable relief in suits 
brought in behalf of the United States under the trust fund theory to 
recover taxes from transferees of the property of insolvent or defunct 
taxpayers. . 
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-.The tnat fund d09trin~ ~,pplies irrespective of whether the tl,'a~fers 
were. made without notice of the ta.:s: or without JIDY :fraudulent intent 
in fa.et. Updi,IM v. United, State~, 8. F. 2d, 918· (C. A. 8), cert. 
denied, 271 U. S. 661. It is unnecessary for the Uni~ Sta..tes tQ 
exhaust its remedy ag~t the tranderor before proceeding under 
the trust fund thoory · against the· transferee when it appears that 
the transferor bas insufficient assets to satisfy. the tax. Ol6velMIIl v. 
Oommi8ltiOM'I', 28 u. T. A.o78, affirmed 4Ub tWm. Flynn v. Oomrmif .. 
~~, 17 ·F. 2d 180 (C. A. o); Oof!u PQt Holilmg OO'I'p. v. OomtTliM· 
at~, 118 F. 2d 415 (C. A. 6). 

The liability of .the 1 tra.nsferee is joint as well as several to tht 
extent of the amount or . value of the assets ef the· taxpayer which 
s:uch tran$fer~_haa ~ived. PMUip• v. 0011V17KR~ 283 U. S. 
589 •• This equitable rtmedy against the transferee is :fiot. axclusive. 
LeightO'A·V. United State8, 289 U.S. 506. ,. Additional administre.tin 
remedi~ ·IU"e ·provided for the ·assessment and ~nforcement of trans .. 
feree liabilities. See Section 6901, I. R. C. 1954:. 

StJits to Enforce IJability of F~duc~ies 
Section 3466, R. S. (31 U. S. C. 191) provides that whenever any 

person indebted to the United States is insolvent, or whenever the 
estate of an_y deceased person in the bands of adminiStrators or exe~u-:­
tors is insu11icient to pay all the debts due from the decedent, the debts 
(wh~ch inclua~ t_axes) due the United States shall be first satisfied; 
~nd the pri~r~ty, e.Stablisbed also extends to cases ( 1) in whtch Ji. 
debtor w.itliout sUfficient assets to pay nll his debts (including taxes) 
makes a voluntary assignment of his property, or' (2) in which the 
estS:f.e and eftects of an absconding; concealed or abs~nt debtor are 
attached by procesS !lf law; or (3) in which an act' of bankruptcy 'is 
committed: Unitea'St.atei v. OlclaMm.a, 261 tJ. S. 253. ·· · 

Section 3467, R. · s:, as ~J.mended by Section 51S (a) Revenue .Act _of 
1934, ptov.iC!es: that .,e'ieij executor, administrator,, .'tisS~gn.ee 0~ other 

~:~:: -,~0w1~ 0~ :J~~\0: ai~p:s~~n~t~~i!;eJi.~;:a~~ 
(including tu,es) due to th;~ U~ited St~~s from s~~: p~r8on 9r es~~ 
becomes pers?nally l~a:ble1 to .the exte~t ·~f ~uch_ P~Ppents, 'for- the 
debts (includi'rig taxes) so due to the Urut;ed States 91'. so much thereof 
as may remahi dw; and uri paid. See UntietJSt~t~~ v •. 'Weisbum, 46 
F. Supp. 393; Unitell.State~ v. Kaplan, 74'F. M ~'(C. A~"2) ;. Unit6ij, 
Statu"~·. Fi1'at Hunt/.ngt~ Nat. B.ank, 34 F. '$upj>~_578,.aft'd .pet 
cu~117F.2d376 (C.A;4). . . _.. .,· . 

The l'Elmedy by mit iiLthe United Stat~ district court to enfol'ce 
the perso11alliability' of the fiduciary is alternative and not exclUsive 
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of the administrative remedy for enforcing the liability of fiduciaries 
and transferees under Section 6901, I. R. C. 1954. See Leighton v. 
United States, 289 U.S. 500; United States v. First Hwntington Nat. 
Bank, 8'Upra. 

SuiU\ for Erroneous Refunds 

Section 7405 (a), I. R. C. 19M, provides that any internal revenue 
taxes which have been erroneously refunded may be recovered in suits 
brought by the United States within two years after the making of 
such refunds. The 2-year period of the statute of limitations runs 
from the date the refund is actually made to the taxpayer rather than 
from the date of its allowance by the Commissioner. United States 
v. Wurta, 303 U. S. 414. See Table D, Appendix A. The remedy 
afforded the United States is cumulative and in addition to the right 
of the Commissioner to reopen the case and determine the amount of 
the tax by administrative processes. United States v. Tuthill Spring 
Oo., 65 F. 2d415. 

Penalty Suits for Refusal to Surrender Property Subject to 
Warrants of Distraint 

Section 6332, I. R. C. 1954, provides that any person in possession of 
property, or rights to property, subject to distraint, upon which a 
levy has been made, shall, upon demand by the Director making the 
levy, surrender such property or rights to the Director or his deputy, 
unless the property or rights so levied upon are at the time of surren­
der subject to an attachment or execution under any judicial process. 
This section further provides that any person who violates these 
provisions shall become individually liable to the United States in 
a sum equal to the value of the property or rights not so surrendered 
to the Director or his deputy, but not exceeding the amount of the 
taxes, including penalties and interest, for the collection of which the 
levy was made, together with costs and interest from· the date of the 
levy. Jurisdiction over this form of action is in the district courts. 
28 u.s. C.1345. 

The defendlint in such actions is not permitted to raise defenses 
ordinarily available in actions directly instituted against the tax­
payer for collecti~n of the tax, such as constitutionality, amount, or 
validity of the assessment, or the statute of .limitations. United 
Statea v. Mari'll6 Midl011td TrU8t Oo. of New York, 46 F. Supp. 38; 
United States v. Bank of Shelby, 68 F. 2d 538 (C. A. 5) ; United States 
v. Firat Capital National Bank, 89 F. 2d 116 (C. A. 8); United States 
v. Penn Mut. Life ['fiJJ. Oo., 130 F. 2d 496 (C. A. 3). 
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Suits on Bonds to Stay .Collection of Taxes 

Where extensions of the time for pay.nent of taxes have been 
granted by the Bureau of Internal Revenue upon the taxpayer's giving 
bond with surety covering the taxes, and default occurs with respect 
to such extended payments, suits may be instituted in the district 
courts by the United States and sometimes by the Collectors to en­
force the conditions of tlie bonds. 

In suits for breach of conditionS of·sueh bOnds, it is gen~ally held 
that the defendants eannot question the amount or validity of the tax. 
(hay Alofm Oo. v. Unitdll8tates;16 F. 2d 367 (C. ,A., IS); BiYI.Dera v. 
American Surety Oo., 30 F. 2d 244 (C. A. 2), cert. denied, 279 U. S. 
865. 

When the bond runs to a certain CollectOr, and the suit is brought 
in the name of such Collector, the action does not abate upon the 
Collector's death but may be brought in the' name of the sucooedin~ 
Collector. Fi0 v. Plu'la. Barge Oo;, 290 U. S. 630. Suits on bonds 
running to a Collector should be brought in the name of'the incumbent 
Collector regardless ·of the name set forth as obligee in the· bond. 
McOaugM&v.UnionPamng0o.,63F. 2d258 (C. A. 3). 

Suits to .Establish Taxes ancl Lien Rights 
On some occasions it has been deemed advisable to institute .suits 

in the district courts to establish tax liabilities and lien rights where 
the a~~~eta of the debtor are in eu~todia legill. It is held that where 
there are assets in the custody of the court, as in probate and certain 
types of insolvency proceedings, a suit may be instituted in the federal 
court for a . determination and establishment of the Govemment's 
rights, although the district court has no jurisdiction to enter judg­
ments or orders interfering with the custody of the assets in the 
probate or other state eourt. See MO'I'f'ls v. IM~M, 829 U. S. IS46; 
JlarkMrm, v. Allen, 826 U. S. 4:00; P'I'OpP6'f' v. Olarrk, 881 U. 8. 412; 
W~ v. Oanal-L~ Bamk Oo., 211S U. S. 38. When saoh 
suits are authorized or sanctioned by the Commissioner and are di­
rected by the Attorney General, the United States Attorneys will be 
given special instructions oonoerning the type of order which ma.y be 
entered by the district court, when judgment is secured. 

CLAIMS OF UNITED STATES IN BANKRUPTCY, RECBIV· 
ERSWP, PROBATE, AND INSOLVENCY PROCEEDINGS 

General 

The Department has arranged with the Internal Revenue Service 
to deal directly wit!l the United States Attorneys in cases which: in· 
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volve bankruptcy, receivership, and decedents' estate matters where 
the Director's efforts have proved or may prove inadequate. In most 
cases no serious technical questions arise, and satisfactory adjust­
ments are worked out; however, occasionally an important question 
will arise in such a case. 

The United States Attorney should notify the Department of the 
prospect of serious controversy involving technical tax questions, fur­
nishing copies of relevant papers, and arrangements will then be made 
with the office of the Chief Counsel, Internal Revenue Service, so that 
the general supervision of the matter may be taken over by the Tax 
Division. 

Bankruptcy Proceedings 

Notice of adjudication.-Section 6036, I. R. C. 1954, places a duty 
upon every trustee in bankruptcy to give notice in writing to the 
Secretary of the Treasury, or his delegate, of his qualification as such, 
in such manner and in such time as provided by the regulations, so 
that an immediate determination may be made by the Commissioner 
as to whether all taxes have been properly returned. Prompt assess­
ment may be thereafter made. 

When a person or corporation is adjudicated a bankrupt under 
Chapters I to VII, Bankruptcy Act, or files a petition for relief under 
Chapters X, XI, XII, XIII, XIV, or XV, Bankruptcy Act, it is the 
practice of the Commissioner promptly to determine and assess a.gainst 
the bankrupt or debtor all taxes which may be due and owing. See 
Section 6871 (a) , I. R. C. 1954. 

Proof of claim filed by Di!f'ector.-It is the practice in bankruptcy 
cases for the Directors to file claims for taxes, including those assessed 
pursuant to the notice mentioned above. These claims must be filed 
within six months after the first date set for the first meeting of 
creditors unless the time is extended before the expiration of such 
period for good cause shown. See Section 57n, Bankruptcy Act, as 
amended. 

It is the practice of the Director to supply the United States Attor­
ney with copies of claims filed together with a report on Treasury 
Form 166A. In many cases this ends the matter so far as the United 
States Attorney is concemed because the claim will be allowed and 
paid by the trustee in bankruptcy as a matter of course from the 
bankrupt's estate to the extent that funds are available. 

Contested cases.-In some bankruptcy cases questions as to the 
merits or priority of the Government's claim will be raised by objec­
tions OJ' other appropriate pleadings which may involve considerable 
litigation. In the event objections are made to the allowance of 
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claims by the United States for taxes,- or if questions of priority 
or other issues are rtdsed, the United States Attorney is requested 
promptly to forwa:td'to the Department copies of papers relating to 
the questions involved, together with a statement concerniftg the 
matters presented so that the Department· will be in a positi'On to 
give appropriate a.ssistanee. ' . ; · 

Sec. 64a, Bankruptcy Act, as amended; gives the bankruptcy court 
power to determine all questions as to the correctness of the tax assess­
ment as well as the priority of the claim of the United States. No 
petition for 'redetermination may be fil~d in the Tax Court after 
adjudication of bankruptcy. Section 6871 (b), I. R. C. 1954. (See 
also 274 (a) I. R. 0.1939.) . .· 

If the United States is aggrieved by an order of a referee in bank­
ruptcy: it may within ten days after the entry thereof, ot such time 
as extended, file with the referee a petition fot review and serve copies 
on all adverse parties. See Sec. 39c, Bankruptcy Act, as amen.ded; 
Because· of this short time limit, it is usually advisable for the ·united 
States Attoftl,ey to obtain an extension of time before· refefril}g the 
mattef to the Department. As to the t~e limit (30 days) and 
prQ~Cedure ·for appeals ·from orders 'of the district court, see Title 6, 
Appea1s ... · · · · · 

Pri()rity of tiW claim~Where the United States acquires no tax 
lien8 pnor to ~imkruptcy, the priority of the United States with 
respect to its ta:x claims in bankruptcy is generally gov~rned by Section 
64a (4}, Bankruptcy Act, as amended, which gives the United States 
a preferred position with respect to its taxes, on aii equality with 
the tax claims of States or subdivisionS thefeof, but inferior to ~dmin­
istration expenses and certain wage claims given priority under &c­
tion 64a (2). Where federal 'tax liens· do= arise before bankruptcy 
they must .be recognized to the full extent they attach to the bank­
rupt's property (see Sec. 67b) subject to the provisions of Section 
67 c, which makes' them inferior to administration expenses and 
certain wage claims given priority under Section 64a, with respect 
to pn&ontil property, unless such property has. been seized or said by 
the Director prior to· bankruptcy. 

In the·event an objection is made to the al1owance.of the claim of 
the United States for taxes, or some question is raised in respect 
thereto, the United States Attorney should .promptly forward to the 
Department copies of papers relating to the question, togethe:r with 
pertinent information, so that assistance may be supplied, if requested. 
In, .the event of an adverse ruling by the Referee, see discussion of 
contested cases, above. · 
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Reorgooization proceedinga.-In reorganization proceedings under 
Chapter X, Bankruptcy Act, as amended, the Secretary of the Treas­
ury is given the power under Section 199, Bankruptcy Act, as amended, 
to accept plans of reorganization dealing with the taxes of the United 
States. Where such a plan has been accepted by the Secretary of the 
Treasury, the Department will give appropriate instructions to the 
United States Atton1ey with respect to filing notice of acceptance. 

Receivership Proceedings 

Where receivers are appointed in a state or federal court it is the 
rractice of the Internal Revenue Service to make determinations 
and file proofs of claim pursuant to the provisions of Section 6871 (a}, 
I. R. C. 195.4. In such cases the receivership court has jurisdiction to 
hear and determine objections to the merits· of the tax claim. The 
priorities of the United States in receivership proceedings are asserted 
under s~ction 3466, R. s .. (31 u.s. c. 191}. 

Where receivership proceedings are pending in a state court ap.d 
the United States has filed its claims and thereby submitted to the 
jurisdiction of that court, t11e United States is generally required to 
follow the procedure and abide by the procedural rules of the state 
tribunal. In referring such a matter to the Department, the United 
States Attorney should inform the Department of the applicable time 
limits and obtain necessary extensions of time pending consideration 
by the Department. In respect of appeals, the United States At­
torney must assume responsibility for timely protection of the right, 
perfecting the appeal, if necessary, pending authorization of appeal 
by the Solicitor General. (See discussion of appellate matters, 
Title 6.) 

Probate Proceedings 

The Internal Revenue Service will give appropriate instructions 
to the Directors with respect to the treatment of tax claims in probate 
proceedings. Where assessments have been made against the de­
cedent in his lifetime, or are made under Sections 6501, 6861 or 6863, 
I. R. C. 1954, notice of the assessment in the form of a proof of claim is 
brought to the attention of the personal representative of the decedent 
and to the United States Attorney who is furnished a copy of the 
claim and report ou Treasury Form 166A. Generally such a claim is 
allowed and paid in due course of administration and no further 
questions arise. 

When a tax claim against a decedent's estate is disallowed in whole 
or in part, the Director reports the fact to the office of the Chief 
Counsel, Internal Revenue Service. In case further action to col­
lect the claim is desired, the Commissioner of Internal Revenue will 
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·•~horile:and ~uest t.4e Att9rney .G.ener~lto ~-su$ action. If 
the. ~ll~ is. &.pprov~; ;~e. J;>epaJ.Vnent .wi~ •. apprqpriate ;in­
struCtiQDS,-.~ usgp.IJ~ furnish.~ th~ Unite4 States A.tto~y .• ,dru.ft 
of any pleadings to be filed and a discussion of the facts -~~-the law 
involved. . . . 

Occasionally it will be necessary for .the United States A.ttQrney to 
seek to oo~trol action of the personal- representative through the 
prooeeses of the probate cou:rt. Sometbnes, if there is insolvency, the 
threatened action of. the personal representative (as fail~ to rec9g­
nize the Government's priority) can be discouraged· by calling his 
attention to the provisions of Sections 3466 and 3467, R. S. (81 U. S. C. 
191 and 192). In othQr cases, the supervisory authority of the pro­
bate court, provided by most State codes or statutes, will ordinarily 
be adeq~~. Suits for refund by decedents' esta~ take. the regular 
course of refund suits, described I'Upra. 

The United States Attorneys are 1-equ~d to notify the Depa~ 
mep.t, and, to, .forward any papers that ~ay be germane to the question 
raised, whenever.ll contest develops, or whenever it becomes n~ry
to compel the personal represe11tative to act on a claim of the J]nited 
Sta~ Because of. the differences in probat, law in tjhe se~~~-~ates, 
it is the gen~ral policy.. of the. Department to, rely heavily, in probate 
court pr~i.JJ.gs_.on ~ experience of the Vniam s~~tes,Attol'l,l~ 
cOil~~ the la'Vs.of l;ti,s-jurisdiction. . In respect Qf.app61LJ.s,~ ~ust 
assume responsibility f~r ~ely protection,o~ the right,.wtecting the 
appeal, if necessary, pending a~thorizatio» .qf appeal .by .the SQlicitor 
General. 

lnsolyeney Proceedings 

· Someiline8 it will be necesSary to han:dle tax claims of the. United 
States in insolvency proceedings in·the state courts, ·~ru.ch··as ·assign­
ment proceedings for the benefit of creditors. · W'mre elaimintre filed 
and 'litigation arises, the oomments relative to· ·probate ·claims ;are 
generally applicab~. Sections 3466 anc:f M67,JR. S. (31 U.;S. 0.191 
alid 192) relating to priorities, are applicable ih sueh·~ngs. 

LIEN CASES 

General 

Statutes relating to taxes have traditionally provJded · f~r _liens on 
property .as an aid to coll~on. Tbe Federal .tax. lie,n provision. of 
longest standing and most general application has· been ~arried into 
the 1954lnternal Revenue Code as Section 6321 et seq. (It previously 
was incorporated ~ 3670 et seq.; I. R. 0 •. 1939). It gives a lien 
upon al1 property and rights to property' bo.th real and personal, 
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owned by the delinquent taxpayer at any time during the life of the 
lien. It covers property acquired after the lien arises as well as prop­
erty owned when the lien arises. Glaas Oity Ba,nk v. United Stoka, 
326 u. s. 265. . 

Section 6322, I. R. C. 1954, provides that the lien shall arise at the 
time the assessment is made. Section 6321, I. R. C. 1954, provides that
the lien shall arise if the tax debtor neglects or refuses to pay after
demand. (Under the Internal Revenue Code of 1939 the lien arose at
the time the assessment list was received by the Collector or Director 
where the tax debtor neglected or refused to pay after demand. Com­
pare Sections 3670 and 3671, I. R. C. 1939.) The lien, therefore, may 
not arise until demand has been made, but once demand is made and 
payment refused or neglected, the lien relates back to the date the 
assessment was made. In a suit under I. R. C. 1939, to enforce its lien, 
the Government must, therefore, allege and prove the date on which 
the assessment list was received by the Collector. Under I. R. C. 
1954, the Government must allege and prove the date the assessment 
was made. The suit must be brought in the name of the United 
States, not in the name of the Collector. 

The lien continues until payment of the tax and, if not paid, for 
six years after the date of assessment unless extinguished by distraint 
proceedings or court action. If the tax liability is reduced to judg­
ment the lien remains alive as long as the judgment remains enforce­
able. Iwvestment &1 Securities Oo. v. United StateB, 14() F. 2d 894 
(C. A. 9). In such cases the judgment should be pleaded and proved 
together with the other matters already mentioned. 

The federal tax lien is a specific and perfected lien which creates 
a right in the United States against all of the taxpayer's property 
and rights to property and which is superior to other liens (with the 
exceptions specified in Section 6323, I. R. C. 1954, relating to 
mortgagees, pledgees, purchasers and judgment creditors) unless prior 
to the date on which the federal lien arose, the competing lienor has 
made his lien specific and ~ perfected such lien by actually divesting 
the debtor of either title or possession. N e'ID York v. Maclay, 288 U. S. 
290; 17lirwia v. Oa,mpbell, 329 U. S. 362; United States v. Gilbert 
Associates, 345 U.S. 361; United States v. Security Tr. &, Sav. Bk., 
340U. S. 47. 

In Security Tr. & Sav. Bk., B'Upra, it was held that in determining 
priority of liens arising under Sections 6321 and 6322, I. R. C. 1954, 
(See also Sections 3670 and 3671, I. R. C. 1939}, similar criteria are 
applied as in cases involving insolvency where the United States as· 
serts its claims for priority under Section 3466, Revised Statutes. See 
llliMis v. OampbeU, B'Upra,- United States v. Gilbert Associates, /J'U111'a. 
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In determining whether an adverse lien is specific and perfected 
resort is always made to federal law since a federal question is pre­
sented. See Jllinoi& v. Campbell, B'Upra,' United States v. Gilbert 
.A.88ociatu, B'Upra. 

Requirement of Notice of Lien 

By a provision of the law dating back to 1913 (now Sec. 6323, I. R. C. 
1954), the lien upon all property and rights to property of a delin­
quent tax debtor created by Section 6321 is not "valid" as against any 
mortgagee, pledgee, purchaser, or judgment creditor (though valid as 
to all others) until notice of the lien has been filed by the Collector. 
It has been held that the words ''judgment creditor" as used in Section 
6323, I. R. C. 1954, are used in the conventional sense. (See also Sec­
tion 3672, L R. C. 1939.) United 8tate8 v. Gilbert A880ciate8, B'Upra. 
This notice, in states which have provided for an office of filing, is 
filed in the designated office; otherwise it is filed in the office of the 
clerk of the United States district court for the judicial district in 
which the property subject to the lien is situated. All States except 
New Hampshire have designated an office for the filing of tax liens. 
Prior to I. R. C. 1954 it had been held that the form and content of the 
notice had to comply with the requirements of state law. Y O'llln!lblood 
v. United8tateB, 141 F. 2d 912 (C. A. 6). However, Section 6323 (b), 
I. R. C. 1954, makes it clear that the notice is valid if it is in such form 
as would be valid if filed with the clerk of the United States District 
Court. 

The filing of the liens in the appropriate place and manner is a 
function of the Director. In the event foreclosure becomes necessary 
all of the pertinent facts surrounding the filing of notice of lien 
should be alleged and proved as a matter of precaution in case any 
of the other claimants fall within the class of exceptions. 

Gift and Estate Tax Liens 

Special liens are provided for unpaid gift and estate taxes which 
attach for a period of 10 years "to the property comprised in the gift" 
and the "property included in the gross estate." If the property to 
which the lien attaches is transferred to a bona fide purchaser, 
mortgagee or pledgee for adequate and full consideration, the lien is 
divested and a like lien attaches to other property of the transferor. 
Section 6324, L R. C. 1954. (See also Sections 827 and 1009, I. R. C. 
1939.) 

J'anuar;v 1, 19fiG 

U. S
. A

TTORNEYS M
ANUAL 1

95
3



17 
TITLE 4: TAX DIVISION 

Enforcement of Tax Liens 
Methods available to the United States to enforce a lien on property. 

are by distraint and by judicial proceedings. Distraint involves direct· 
seizure and sale of the taxpayet's property, first personal and then 
real, subj~ to the provisions of Section 6331 et seq., I. R. C. 1954:. 

Judicial p'rooeedings to enforce a tax lien are governed. by Section 
7403, I. R. C. 1954:. The section is available in the enforcement of 
estate and gift tax liens arising under Section 6324:, I. R. C. 1954:, as 
well as the older and more general tax lien provided by Section 6321, 
I. R. C. 1954. 

Oomplo:ilnt.-A suit for the enforcement of a tax lien against prop­
erty under Section 74:03 is a suit of a civil nature directed by the 
.Attorney General to be filed under sanction of the Commissioner of 
Internal Revenue and the complaint should so allege. The complaint 
should include a careful reference to all the taxes which the lien may.
be said to secure, showing them to have been assessed by the Commis­
sioner. This will make available the presumption ot correctness re­
!lulting from performanCe of ofti~ial duty~ Niles Bement Pond Co.·v. 
United States, 281 U. S. 357. :An accurate description of the prope:t1-y 
sought to be applied to the payment of the taxes should be set forth 
in detail. Particular care should be taken that the complaint set forth'
the legal description of all real estate upon which the Federal lien}~ 
asserted together with the beSt available description of personal prop-· 
erty upon which the lien is claimed. If the lien sought to be enforced 
is one created by Section 6321, I. R. C. 1954:, it is essential that the date 
the assessment list was received by the Collector be alleged as exactly as 
possible for the reasons already mentioned elsewhere herein. It is 
also necessary in such cases to a,llege demand because, although the lien 
arises at the date the assessment is made or the list is received by the 
Collector (dependent upon whether Section 6321, I. R. C. 1954 or 
Section 3670, I. R. C.1939 is applicable), it was early held that demand 
is· required as an eSsential element to the creation of a lien under the 
statute. United States v. Pacific Railroad, 1 Fed., 97, 100; United·
States v. Allen, 14: Fed. 263, 266. 

Adjudication and sale.-In an action to enforce a liEm·under Section 
7403, I. R. C. 1954:, the suit must (the law says "shall") make parties of 
all person8 having liens upon or claiming any interest in the property 
or righf;s to property &ought to be subjected to pa~e~t of the tax. The 
court is authorized to adjudicate all matters involved in the proceed­
ing, make final determination of the merits of all claims to or liens upon 
the property and rights to property in question, and,· if a claim or 
interest of the United States is established, may order sale of the 
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property and distribution of the proceeds in accordance with the find­
ings of the court in respect of the interest of the parties and of the 
United States. 

Receivera.-In addition to the powers of the court under Section 
7403 which have just been discussed the court may, at the instance of 
the United States, appoint a receiver to enforce the lien; or during the 
pendency of the proceedings, upon certification of the Commissioner 
tha.t it is in the public interest, a receiver may be appointed with all 
the powers of a receiver in equity. Section 7403 (d), I. R. C. 1954. 
These powers are in addition to the general powers granted to the 
district courts to issue orders, process and judgments, including 
appointment of receivers under Section 7402 (a), I. R. C. 1954. (Com­
pare Section 3800, I. R. C. 1939). The appointment of such a receiver 
should be sought only upon authorization of the Attorney General. 

Section 7403, I. R. C. 1954, is used where it appears that its use would 
be more effective than the use of the ordinary administrative processes 
of distraint. It is the position of the Department that under the stat­
ute it is entitled to the appointment of a receiver upon a showing that 
the taxes cannot be readily collected through administrative processes 
without establishing the usual equities such as a showing of waste, 
insolvency or fraud. Umted Statea v. Lias, 103 F. Supp. 341, afi'd 
196 F. 2d 90 (C. A. 4).; United States v. Kensington Shipyard & Dry­
dock Oorp., 169 F. 2d 9 (C. A. 3). When invoking Section 3678 (d), 
however, every effort should be made to establish waste, insolvency, 
fraud or other grounds for equitable relief as well as the difficulty 
of using customary administrative and judicial processes in the 
liquidation of the Government's claim. 

Where the Commissioner of Internal Revenue furnishes a certificate 
as provided for in Section 7403 (d), I. R. C. 1954, the receiver will be 
given all the powers of a receiver in equity. In such cases the receiver 
will proceed under the order of the cou1t to marshal and liquidate the 
assets of the delinquent. The court will determine the merits of all 
claims and priorities of liens, as well as the rights to property in 
question. 

Receivers appointed to aid in enforcing the lien of the United 
States will be confronted with problems, both legal and factual, and, 
it may be expected, will request the United States Attorney for assist­
ance in these matters. The Tax Division is prepared to furnish 
advice and assistance to the United States Attorney, the receiver or 
the court, touching upon the administration of the receivership. All 
important matters in this kind of a proceeding should be submitted 
to the Department, if possible, before orders are entered by the court. 
This includes the question of fees for the receivers and their attorneys. 
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If the delinquent's property is located, in part, outside of the district 
in which the proceeding is commenced and the receiver appointed, 
the latter has the capacity to take possession of all property or to sue 
in any district where the property is located. 28 .U. S. C. 754. These 
powers of the receiver, however, are divested unless within ten ilay11 
after hi8 appointrMnt he files copies of the complaint and order of 
appointment in the district court for each district in which property 
is located over which he should exercise control or in which he should 
sue. 28 U. S. C. 957 and 958 touch upon eligibility of certain persons 
to be appointed receivers, while 28 U.S. C. 959 relates to the respon­
sibilities of receivers in the conduct of their oftlce. 

In some cases it will be found that persons cannot be reached by 
the customary personal service within the district wherein the suit is 
brought to enforce a lien under Section 7 403, I. R. C. 1954. Provision 
is made to meet such situations in 28 U. S. C.1655. 

Section 6825, I. R. C. 1954, provides that if the Secretary or his 
delegate finds that the interest of the United States in a particular 
piece of property subject to a lien is valueless, he.may issue a certificate 
discharging such property from the lien. Compare Seetion 3674, 
1. R. C. 1939. Section 6323 (d), I. R. C. 1954, provides that the 
secretary or his delegate may disclose the outstanding liability secured 
by the lien. 

SUITS AGAINST THE UNITED STATES INVOLVING TAX 
LIENS 

As pointed out above, the claim for taxes ·and resulting lien are 
those of the United States. Since the United States is not suable as 
a matter of common right the plaintiif in an action involving the 
rights of the United States must bring himself clearly within the pro­
visions of a Federal statute authorizing the suit. So far as tax 
liens are concemed -there are two statutes under which a claimant to 
property·Or' rights to property may proceed to secure an adjudication 
and clear the title ta·propetty. 

The first.coneent statute is now set ·forth in Seetl.on 7424, I. R. C. 
1954.· · 'The Statute applie£ to both real and personal · property. 
The procedure is· slow and is seldom used. The statute applies to 
real estate only. The.person bringing the suit must have· a prior 
recorded lien or interest relbting fA> the real· tmate involved, O'r be 
the person who purchased the property upon foreclosure of the prior 
lien. He must request the Commissioner . of Internal ·Revenue to 
authorize the filing of a. civil action on behalf of the United States 
to enfo~ its lien and then must wait 6 ·months unless the Commis­
sioner expressly refuses the request. Then he must file a petition 
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in the district court where the real estate is located asking leave to 
file a civil action for final determination of all claims to or liens upon 
the property. If, at the term of court next following its filing, the 
petition is granted after a full hearing in open court has shown that 
jurisdictional facts stated in the petition are true, the complaint is 
filed and the United States must be served. 

The other consent statute is 28 U.S. C. 2410 and the remainder of 
this discussion relates only to it. Under this statute the consent of 
the United S'tates is given to be named a party defendant in any suit 
instituted in any Federal or State court having jurisdiction of the 
subject matter, for the purpose of quieting title to, or for the fore­
closure of a mortgage or other lien upon, real or personal property 
where the United States may have or claim a Federal tax lien upon 
the property involved. 

The Collector is not a proper party defendant in any suit of this 
character. If a Collector is so named, steps should be taken to have 
the case dismissed as to him. Oeieslik v. Burnet, 57 F. 2d 715. 

Wl1ether the suit is in a State or Federal court, service is provided 
for in the statute and tl1e provisions made must be strictly complied 
with as a condition of the consent. Service is made by serving the 
process of the court, together with a copy of the bill of complaint, 
upon the United States Attorney (or his Assistant or designee) for 
the district in which the suit is brought and by sending copies of the 
process and bill of complaint by registered mail to the Attorney 
General of the United States at Washington, D. C. 

The nature of the interest or lien of the United States in the prop­
erty involved must be set forth in the complaint with pa:rtlnularity. 
This requirement must be insisted upon, if necessary by appropriate 
motion. The United States has 60 days after service, or such other 
time as the court may allow, within which to appear, answer or other­
wise plead. In some cases it will be found that the summons issued 
provides a time appearance (usually 20 days) in conformity with State 
law. In such cases, the United States Attorney should take steps to 
protect against a default judgment entered prior to the expiration of 
60 days after service. Ordinarily it will suffice to notify plaintiff's 
counsel of the terms of the statute, but if after such notification, de­
fault action is still threatened prior to the expiration of the 60-day 
period the United States Attorney should move to quash service of 
summons. 

Upon receipt by the Department of a copy of the bill of complaint 
the Chief Counsel for the Internal Revenue Service is requested to 
cause to be forwarded directly to the United States Attorney for the 
district in which the suit is pending, two copies of all a.vailable data 
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and information which may be necessary for the proper protection 
of whatever interest the United States may have in the property m.. 
volved. One of these copies should be forwarded to the Department. 

In cases in wbich the reeords of the Internal Revenue Service djs. 
cloee no outstanding federal tax lien, and the District Director ad· 
dresses a letter to the United States Attorney advising him of the 
fact, a copy of that letter should be forwarded by the United States 
Attorney directly to the Department. Upon receipt of such a letter, 
the United States Attorney should proceed to file a disclaimer on 
behalf of the United States, and the Department should be advised of 
the date on which such action is taken so that its records may be 
completed and closed. 

In cases in which the records of the Internal Revenue Service dis· 
close that the United States has an outstanding lien or liens against-the 
property involved, an answer should be filed on behalf of the United 
States even though it appears that prior liens exceed the value of the 
property. It is not the policy of the Department to allow judgment 
to be entered against the United States by default. The answer should 
set forth the nature and the amount of the taxes and interest assessed, 
the date on which the assessment was made [compare Sections 69o2 
nnd 6322, I. R. C. 1954, with Sections 3641 and 3671, I. R. C. l989] 
and that demand was made upon the taxpayer, and the date or dates 
on which the tax lien notices were filed pursuant to the provisions of 
Section 6828, I. R.·C. 1954 ·[compare Section 8672, I. R. C. 1939], and, 
in accordance with' 28 U. S. C. 2410 (c), should contain a prayer by· 
way of affirmative relief for the foreclosure of the 1ien of the United 
SUites against the -property. Two copies of the aruiwer, along with at 
least one copy of the 'complaint and the tax data and information, if 
not previously forwarded, should be forwarded to the Department. 

·Upon the 'entry of a judgment in any case,. tWo copieS thereof should 
be :forwarded to t'he Dep~ttlhe)it for ~ decision on the queStion of 
whether or not an appeal should be filed if a controversy exists as 
t~'the rightS of the' United Statrs. No appeal time should be allowed 
t6 'expire without affirmative:- instructions to that 61fect from the 
Department. . , .. 
· In cases where the propert~-y: is sold,· a copy of the report of s8le 

sliotild be forW'arded to the Department. If the' report disclose& that 
11en8 a~judged tO ~ave priority absorbed 'all the~ avails of the sale, 
the,~as~'i~marlted "clased"'lti'tlJ.e Department. If the report discloSes 
a surph1s, the Depart:m~tshoufd be adVised of-the disposition thereof; 

When tlle United States is a party to an action brought under Title 
28 U. S. c;, Sectiort 2410; at1d an application or biter is made for dis­
charge ·of the property involved from federal tiix liens pursuant to 
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Section 6325 (b), I. R. C.1954 (new), the following procedure should 
be followed: 

If the offer is first submitted to the United States Attorney, he 
should forward the offer to the District Director. The District Di­
rector investigates the facts and refers the matter through the Re­
gional Counsel to the Chief Counsel, who transmits to the Department 
the proposed action of the Internal Revenue Service, together with 
the data relevant thereto, requesting the Department's views as to 
whether it agrees with the proposed action. The Department will ad­
vise the Chief Counsel of its views and the matter will be referred 
back to the Director for action. 

It will ordinarily not be necessary for the United States Attorney 
to transmit information to the Department with respect to the offer, 
as the Department will receive such information from the Chief Coun­
sel. The United States Attorney may, however, send to the Depart­
ment his recommendation with respect to the offer. When the Depart­
ment advises the Chief Counsel of its views concerning the offer it 
will also then advise the United States Attorney. 

As indicated above, most cases of this character are handled by the 
United States Attorney. The Department, however, will furnish such 
assistance as may be requested in individual cases. 

INTERVENTION BY THE UNITED STATES 

Although the United States is the proper party to be brought into 
court in an action involving. a federal tax lien, sometimes the Collec­
tor is made the defendant. When that is done a motion to dismiss 
as to him should be filed. It may be then necessary for the United 
States to intervene in order adequately to protect its interest in the 
property in suit. That question, however, should be determined by 
consultation with the Department before taking action to intervene. 
In the event intervention is-determined -y.pon, an appropriate petition 
is filed asking leave to assel,'t the rights of the United States in the 
property and asking for a determination of the conflicting claims and 
liens together with an order entered by the court decreeing the sale 
of the property. 

Though there is no statute specifically authorizing intervention by 
t.he United States in cases in state or federal courts except in certain 
constitutional matters, .the United States clearly enjoys the same right~ 
as individual litigants enjoy as to interven,tion in these cases. Stfmley 
v. Sch'Walby, 162 U.S. 2p5. See Rule 24, Federal Rules of CivJI Pro­
cedure, as to intervention in cases in the federal courts. Procedure 
relating to intervention in state courts is governed by state law, and 
the law of the particular state must be consulted in each of theSe c~. 
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S~ 28 U. S. C., Section 2403, as to intervention by the United States 
in cases involving constitutionality of federal statutes affecting the 
public interests. 

Intervention must be taken generally under the same conditions 
as attach to the commencement of an original suit. It must be au­
thorized or sanctioned by the Commissioner of Internal Revenue and 
directed by the Attorney General. The United States intervenes as 
a party plainti1f. 

REMOVAL OF ACTIONS FROM STATE COURTS 

Most cases under 28 U. S. C. 2--HO are filed in the state courts. The
United States, as a general rule, does not seek to remove such cases 
to the federal courts unless there is a real dispute respecting the
rights of the United States and a substantial amount or important
principle is involved. Where it appears to be desirable to remove the
action to a federal court, the matter should be discussed with the 
Department. Since the statutes provide only a very limited time (20 
days) in which to take steps for removal the suit should be brought
to the attention of the Department at the earliest possible moment. 
The judgment of the U11ited States Attorney is relied upon heavily 
in deciding the matter. The procedure for removal is set forth in
detail in 28 U.S. C. 1441-1460. Removal is probably not available 
as a course of action in cases where the United States is not made & 

party-defendant but must intervene as a party-plainti1f. 

JURISDICTION OF TAX COURT IN CERTAIN CASES 

Section 7422 (e), I. R. C. 1954 (new), provides that if, while a suit 
for refund of income, estate, or gift taxes is pending in a District 
Court or in the Court of Claims, the Secretary or his delegate mail~ 
the taxpayer a notice of deficiencies with respect to . the· same taXes 
involv~ in the ~it, the pr~Mings in the refund suit shall be stayed 
du~ing the periOd within which a; petition for redetennination may be 
filed mth th~ Tax Cburt and 60 days thereafter. If within that time 
tne'tupayer'file8 a petition for redeterminatioh with the Ta:t Court, 
the Di~trict'tJourt or CoUrt ·of Claiuis loses jurisdiction of the 'refund 
suit to the e:xtent' the Tax Court acquh:es jurisdiction of the subject 
matter ofthe refund· ~it. If no petition is filed with the Tax Court 
wi'thin that tiine, the District Court or Court of Claims B.cquires juris-
diction of the subject matter. · · · 
If no petition is fl}~d "Withtbe Tax Court,1tbe United States, if a 

pa~ty, m~;y; counterclaim fJle d~fici~cy, even thQ1lgh nqt ~eased, or 
if the CollectOr 9r·.Pire<ltor is & partY,, the United $~~tes.may interyene 

. . . '. . 

4J1uary 1, 1951S 

U. S
. A

TTORNEYS M
ANUAL 1

95
3



24 

TITLE 4: TAX DIVISION 

and set up the deficiency notwithstanding the fact the time may have 
otherwise expired. 

INTERPLEADER SUITS 
There will be times when interpleader suits will be filed seeking to 

make the United States a party to the disposition of property under 
the orders of a court. 28 U. S. C. 2361 provides for interpleader suits. 
The United States is not named or mentioned in that section and it 
has not con....;ented to be sued in an action thereunder. Although it is 
doubtful whether an interpleader suit may be said to be a suit to quiet 
title within the meaning of 28 U. S. C. 2410, attempts may be made to 
institute interpleader, as well as condemnation or partition suits, 
naming the United States as defendant in the state or federal courts 
on the authority of that statute. A motion to dismiss for lack of 
jurisdiction may be filed in such actions since the United States has 
not consented to be so sued. In many cases the motion may be based 
upon the additional grounds that, even if 28 U.S. C. 2410 applied, the 
parties have not met the strict requirements of the statute. 

TAX LITIGATION IN THE STATE COURTS 

United States as Plaintiff 
There are very :few situations involving the invocation of state court 

jurisdiction in relation to tax claims of the United States. The United 
States frequently is required to file proofs of claim or proceed by 
intervening petition in state receivership, probate or insolvency pro­
ceedings. Almost uniformly the United States resorts to the Federal 
courts in actions to foreclose tax liens or in other suits to enforce col­
lection o:f its taxes. However, the United States may resort to the 
State courts for effecting collection of its taxes. Merryweather v. 
United States, 12 F. 2d 407 (C. A. 9); Sutherland v. Wickey, 133 Ore. 
266, 289 Pac. 375. Such suits, of course, should be authorized or sanc­
tioned by the Commissioner of Internal Revenue and directed by the 
Attorney General. If the United States, in the role of a. suitor, files 
its a.ction in the state court, it would subject itself to the procedures 
and rules of decision of the forum in which it seeks relief. United 
States v. T'M Thekla, 266 U.S. 328, 341; G-uaranty T'I'U8t Oo. v. United 
Statea, 304 U. S. 126, 134. However, the United States is not bound 
by laches or by State statutes of limitations. Umted State& v. Swm­
'l'ne'rUn, 310 U. S. 414. 

United States as Defendant 
There is no consent statute supporting a. suit against the United 

States in u. state court except in cases involving the foreclosure of a. 
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lien or mortgage, or the quieting of title, 28 U. S. C. 2410. Counter­
claims in cases where the United States files a claim in a state tribunal 
are governed by the same rules as original aetions. See Umted States 
v. Shaw, 309 U.S. 49lS; United States v. Eckford, 6 Wall. 484. Under 
some circumstances, a setoff might be maintained against the United 
States in an action of this character, See United States v. Shaw, 
8'Upt'~ 

It is the poliey of the Department in suits not authorized by statute 
· (28 U. S. C. 2410), to :cause a special appearance to be made on behalf 
of the United States to object to the jurisdiction of the court. Cases 
that may be cited in support of such obj~tions are: United States v. 
Shaw, tmf!T~,' Belknap v. Soldld, 161 U.S. 10; Stanley v. Solvwalby, 
162 u.s. ~55;270. 

Collector as Defendant 
Normally, the Collector is named defendant in a state court only in 

lien-foreclosure suits. Since the lien for taxes is a lien in favor of the 
United Sta~ the Collector is neither a necessary nor a proper party 
to a suit against it under the statute. If in any such suit the Col­
lector is named without making the United States a party, it will 
usually be sufficient to mnke a special appearance on his behalf and 
call attention to the fact tllat the lien is that of the United States and 
c8J1Dot be adjqdicated unless the. United States is made a party. 
The suit should be dismissed against the Collector because he is neither 
a necessary nor a proper party. 

There ha'Ve been very few a.ttempts in recent years to ·make the Col­
lector a party to a refund suit in a state court. From a very early 
time the statutes have made provision for removal to a federal court 
of a civil suit (28 U.S. C., Sec. 1442)-

commenced In a State court against • • • 
(1) Any oftlcer ot the United States or any agency thereof, or person acting 

un.der hlm, fQ~ any act under color of such office or on account ot any rl(;bt, title 
or authority claloied under any Act of Congress for the apprehension or punlsb-
ment ot erlminala or tbe collection of the revenue. · 

VENUE OF ACTIONS 

Suits by the United Sta~ 
Any civil action for the collection of internal revenue taxes may 

be brought in the district where the liability for such taxes·a.ccrues, 
in the district of the taxpayer's residence or in the district where the 
return was filed. 28 U. S. C. 1396. The United States, therefore, 
has a choice of forum in the institution of civil actions for the col· 
lection of internal revenue taxes. 
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Suits Against the United States 

Any civil action against the United States for recovery of internal 
revenue taxes under 28 U.S. C. 1346 (a) may be prosecuted only in 
the judicial district where the plaintiff resides. 28 U. S. C. 1402. 

Suits Against Collectors 
Since actions against Collectors are personal in their nature they 

must be instituted in the district in which the Collector is a resident. 
See 28 U. S. C. 1393. 

Waiver of Venue 
If venue is laid in the wrong district or division the district court 

in which the action is brought is empowered to transfer the case to 
any district or division in which it could have been brought. 28 U. S. 
C. 1406 (a). Improper venue must be raised by timely and sufficient 
objection or it will be deemed to have been waived. 28 U. S. C. 1406 
(b). Fleinainger v. Ba1'd, 195 F. 2d 45 (C. A. 7); 01'ange Theatre 
001'p. v. Rayhersts Amusement 001'p., 139 F. 2d 871 (C. A. 3), cert. 
denied, 322 U.S. 740. See Rule 12 (b), (g), and (h), Fed. Rules 
Civ. Proc. 

PROCEDURE TO ENFORCE AUTHORITY OF REVENUE 
OFFICERS 

Authority to Issue Summons, ete., in Determining Tax Liability 
Section 7802, I. R. C. 1954, gives the Commissioner of Internal 

Revenue, under the direction of the Secretary of the Treasury, gen· 
eral superintendence of the assessment and collection of all taxes im­
posed by any internal revenue law. Sections 6201 to 6204, inclusive, 
I. R. C. 1954, further define the authority of the Commissioner. The 
assessment and collection of taxes i~ the field are facilitated by the 
delegation of the Commissioner's authority to various officers and 
employees of the Internal Revenue Service under Section 7803 (a), 
I. R. C. 1954. Authority of the Director to issue summonses for the 
purpose of determining tax liability, and specific authority for the 
Commissioner and the Director to examine persons, books and records, 
is found in Section 7602, 1954 I. R. C. Provision for enforcement 
of the authority by a judicial officer is found in Section 7604 (b), 
I. R. C. 1954. 
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Jurisdiction of District Courts· to EJtforce Summoases, ete, 
Sections 7402 (b) and 7604 (a), I. R. C. 19lS4, give jurisdiction· to 

the district courts to enforce summoilSeS issued under Section 760'J, 
8Upra. Compare Sections 3678 (c), 8633 fa)· and 8615 (e), I. R. C. 
1939. See, also, Section 7402 (a), I. R. C. 19M; giving the district 
courts broad powers generally in issuing orders and process for en­
forcement of internal revenue laws. 

Procedure to Enforce <;:omplianee With Summons 
· · !t is frequently neces:'J&ry to invoke the. sanQtions designed to 

enforce compliance with the summonses authorized. by the Internal 
Rev~ue Code by application t.o .a court for vrocess.:and an order to 
compel. compliance. The a.utho~ity of the Se~retary or his delegate 
to e:J;amine books, papers, ~ecords, ltJ14 ,accounts bearing up(>n 
m,atters reqUired to be included in f,etu;rns, to requ,ire the attendance 
and testimony of taxpay~rs·and persqns having knowledge of the tax­
payer's affairs, and to have compulsory process of the courts to enforce 
the authority grante!l by the laws has been upheld t;Jy the Supre~e 
Court. M cOrone v. United Stat&, 307 U. S .. 61. · · 

One method of proceeding is to have tha most· avl!ilable agent or 
director, including _special, ~gents and deputy direct9rs, verify a pati;­
tion to be filed in the district court having jurisdiction of the party 
to be eompelled,. disclo$ing that the director's summona has been 
ignored _and asking that the action demanded be now compelled by the 
court. The petition should not be too broad in seope and should !W­
eurately identify the material sought. Sea Firat Nat. Bank of Jl obiU 
v. United States, 160 F. 2d 582 (C. A. 5). The court will ordinarily 
issue a.'n order to show cause, which should be served upon the recalci­
trant person or corporation, requiring that he or it comply with the 
summons or show cause in court why he or it should not be required 
to do so. It will generally be found that the application for such an 
order will produce complianoo, but it has sometimes been necessary 
to have offenders punished for contempt. The order to produce or be 
punished :for contempt is appealable and so is the contempt order. 
Procaedings under this procedure are civil and not criminal contempt. 
McOronev. Unite~Statea,awpra. 

Aut)l.ority of United States Attomey to Proeeed 
Procaedings under this section should ordinarily be initiated at the 

request of one of the Commissioner's rapresentatives without waiting 
for authority from the Department. 
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In respect to certain cases of this type, such as small social security 
tax violations, suc;h proceedings normally need not be reported to the 
Department. However, cases involving large amounts or important 
questions should be reported. Th.e Department stands 1·eady to co­
operate by furnishing advice, authorities, and personnel as may be 
required in connection with such proceedings. 

INFORMERS' SUITS AND QUI TAM ACTIONS 

Section 7623, I. R. C. 1954, authorizes the Secretary or his delegate, 
under regulations prescribed by the Secretary or his delegate, to make 
payments for detecting and bringing to trial and punishment persons 
guilty of violating the internal revenue laws, and under this authority 
rewards may be paid to informers. By a series of Treasury Decisions 
(most recent is T. D. 5770, 1950-1 Cum. Bull. 126) offers of reward up 
to 10 percent of amounts collected as the result of information given 
are made by the Treasury Department. The payment of a reward is 
discretionary and the amount can be fixed in any sum up to 10 percent 
of amounts collected. There is no promise to pay a definite sum so 
that until the award is actually made by the Commissioner, no contract 
arises on which to base a suit to recover such reward. See Gordon v. 
United States, 36 F. Supp. 639 (C. Cls.); Katzb('Jl'g v. Uniterl States, 
86 F. Supp; 1023 (C. Cis); Briggs v. United States, 15 C. Cis. 48. 

81 U. S. C. 1952 ed., Sections 231-233, 235, authorize a qui tam 
action by an informer against a person defrauding the United States. 
Such suits may be instituted by the informer and he may join the 
United States. It has been held that these sections do not apply to 
internal revenue cases, because . Section 7623, I. R. C. 1954, supra, 
specifically authorizes informer's re,vards, and because Section 7 401, 
L R. C. 1954, requires the prior approval or the Commissioner and the 
Attorney General to the commencement of any suit for the recovery 
of taxes, fines, penalties, or forfeitures. See United States v. Western 
Pac. R. Oo., 190 F. 2d 243 (C. A. 9); Olson v. Mellon, 4 F. Supp. 947, 
aff'd. 71 F. 2d 1021 (C. A. 3). Any such suits involving the internal 
revenue laws should be promptly reported to the Tax Division and 
instructions will be given as to further procedure. 

SEIZURE AND FORFEITURE OF PROPERTY SUBJECT TO 
CERTAIN MANUFACTURERS' EXCISE TAXES 

Civil internal revenue proceedings in the district courts for seizure 
and forfeiture of property subject to manufacturers' excise taxes are 
comparatively rare. In connection with suits of tlus nature attention 
is directed to the provisions of Sections 5761, 5763, 6807, 7301, 7302, 
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7321 ..... 7329, I. R. C. 1954. When proceedings are instituted in the 
district ·courts under these statutes involving manufacturers~ excise 
taxes other than liquor taxes, prompt advice of their institution, 
progress and disposition should be forwarded to the Tax Division. 

SUBPOENAS SERVED ON EMPLOYEES OF INTERNAL 
REVENUE SERVICE 

Frequently subpoenas are served upon deputy collectors, revenue 
agents and other employees of the Internal Revenue Service, in 
cases not involving federal taxes, and in which the United States or 
directors are not parties, requiring them to appear in court to produce 
ofticial documents and records or to testify with respect to matters 
which have come to their attention in their ofticial capacity. 

Art. 80, Treas. Regs. 12 (Rev. Oct. 1, 1920); provides that in such 
cases the internal revenue ofticers should appear in court and respect­
fully decline to produce the records or to give the testimony called for 
on the ground that he is prohibited therefrom by the Treasury Regu­
lations. Instructions have been issued to tlie Service perionnel re­
garding this matter in Collector's Mimeograph No. 6811, issued May 
liS, 191S2, which was issued to clarify existing instructions and· to es':' 
tablish' a uniform policy regarding procedure to be followed where 
subpoenas are served upon them. In Mimeograph N'o~ 6811 Serviee 
employees lire instructed to communicate immediately with the United 
States Attorney when such subpoenas are served on them and to 
exhibit the Mimeograph to him. In most cases, if there is sufticient 
tiine, the Commission-er wilH~e specific instructions to the employee 
and request that these alSo be exhibited to the United States Attorney. 
' The'validity of the above-mentioned Treasuey ~ations has been 
upheld and approved by the Supreine Court. Boale8 v. Oomllng~, 
177' U. · S. 459. See also Reet1ea v. PtminK!Il1Jivnia R. Oo., 80 F. Supp. 
107; The Sultarta, 77 F. Supp. 287; Of>nnor v. OilmorB (Sup. Ct. of 
Del.), decided December 28, 1949 (1950 P-H, par. 72,368) (cases in~ 
volving the pow~r bf the co~ to order individual taxpayers to pro­
duce their own returns or secure copieS from the Internal Revenue 
Service). Cf Tduhy v. Ragtm, '340 U.S. 462, involving a subpoena 
served upon employees of the Department of J ustiee~ 

In the event the Director, ·his deputy or any other employee of the 
Internal Revenue Service ·is served with a subpoena and contacts 
the United States Attorney for the purpose of protecting ihe interests 
of· the Service representative and those of the Government, the United 
States Attorney should appear with the individual employee before 
the court out of which the subpoena was issued. If the necessity 
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arises the matters set out in the two preceding paragraphs should be 
submitted to the court. Frequently this will not be necessary since 
experience has demonstrated that if this prohibition is explained to 
the attorney who is responsible for the issuance of the subpoena, he 
will voluntarily release the Service employee :from responding thereto 
without requiring the United States Attorney to seek the aid of the 
court. 

DUTIES OF UNITED STATES ATTORNEYS UPON THE 
FILING OF SUITS 

Against the United States 
When suits are filed against the United States, Rule 4 (d) (4), 

Fed. Rules Civ. Proo., requires service of the complaint and summons 
on the Attorney Geueral by registered mail and delivery of copies 
thereof to the United States Attorney, his Assistant or designee. In 
such cases the United States Attorney should promptly forward to 
the Department at least one additional copy of the complaint in order 
that it may be forwarded to the Internal Revenue Service. Where 
social security, carrier's taxes, or federal unemployment insurance 
contributions are involved, an additional copy should be forwarded 
for the use of the Department of Health, Education and Welfare 
or Railroad Retirement Board. In all cases the United States At­
torney should notify the Department of the date the complaint was 
.filed. 

Frequently the com~laints have nume;rous lengthy documents at­
tached as exhibits. When additional copies of these documents can­
not be secured readily from taxpayer's .counsel and considm·able time 
and expense will be required in making copies, these exhibits may be 
omitted in forwardiitg copies of the complaint to the Department. 

In forwarding copies of the complaint, the Department will greatly 
appreciate suggestions regarding defenses, if any, which are apparent 
to the United States Attorney upon, examining the complaint, par­
ticularly any defense relating to the capacity :of the plaintiff to sue 
as determined by application of state law. 

The United States Attorney may sometimes have information not 
available to the Dep,artment disclosing that plaintiff has no cause of 
action or that there are jurisdictional obstacles standing in the way of 
plaintiff's recovery. Any information of this character should be 
promptly transmitted to the Department. If cases give rise to un­
usual publicity, the Department will be interested in receiving from 
the United States Attorney news clippings and similar documents 
reftecting this publicity. 
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Against the Director 

Where suits are filed against the Director he will, of course, be 
served with, a copy of the complaint and summons. In practice, the 
complaint thus served is forwarded to the office of the Chie·f Counsel, 
lnternal Revenue Service and except where social security, Federal 
unemployment insurance contributions, or carrier's taxes are involved, 
it \Vill be unnecessary to furnish tl1e Department with additional 
copies of the complaint. However, to expedite the defense of the case, 
in the event an additional copy of the complaint can be procured, it 
should be promptly transmitted to the Department. 

Rule 4 (d) (5), Fed. Rules Civ. Proc., requires that where a suit 
is against an officer of the United States, the United States must also 
be served. This rule probably requires that, in suits against a Col­
lector, both the Collector and the United States should be served. See 
1'otw v. United Statu, 89 F. Supp. 7, 11. 

,Under Rule 12 (a), Fed. Rules Civ. Proc., a Collector, as well as the 
United States, is ~titled to 60 days after service of the complaint 
on the United States Attorney within which to serve a responsive 
pleading. 

Filing Timely Answers 

The United States Attorney should carefully keep a record of the 
da~, for filing answers in all tax ca&>B. While the Department will 
strive to obtain the necessary information so that the answers can be 
filed ·'within< the 60-day period, it is often impossible to secure the 
necessary data and information from the Internal Revenue Service 
so that the ans-wer can be filed within the prescribed time. While the 
Department will endeavor to keep the United States A~torney advised 
of all developments in the case, it will be the responsibility of the 
Unite<! States, Attorney to see that all rights of the Government or 
the Collector 'are fully protected and that necessary extensions are 
obtained for filing responsive pleadings. If it is found impossible to 
secure the necessary extensions, the United States Attorney should 
promptly bring the matter to the attention of the Department. 

PREPARATION FOR TRIAL 

General 
In practice the Department is furnished with the necessary data 

and information for the defense of tax cases through the office of the. 
Chief Counsel, Internal Revenue Service. In some tax cases, it is­
necessary oo secure certain information from other departments .and 
agencies of the Government. 
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The Chief Counsel cannot begin the accumulation of the necessary 
data and information until he receives a copy of the complaint. Prep­
aration of the case in the office of the Chief Counsel includes the 
assembling of the tax returns, revenue agents' reports and other data, 
and a careful examination of various authorities dealing with the 
questions involved. Frequently, the data in the files will be found 
to be insufficient and n. supplemental investigation will be necessary 
in connection with points raised by the taxpayer in his complaint . 
.As a result of the decentralization of the Internal Revenue Service 
returns and other papers are frequently scattered in various field offices 
of the Service and considerable time is required for the assembly of all 
of the necessary data. 

Preparation and Filing of Pleadings 
Upon receipt of the necessary data and information from the 

Internal Revenue Service, the Department will advise the United 
States Attorney of the position that should be taken in the case and 
will furnish him with the pertinent facts as disclosed by the .files of 
t.he Service, a statement of the questions involved, authorities in sup­
port of the position taken, and suggestions as to the procedure to be 
followed and evidence to be introduced in the case. Whenever it is 
possible, and in most cases, the Department will prepare the draft 
of the answer or other responsive pleading and transmit it to the 
United States Attorney for use in the case. The United States Attor­
uey is invited to make suggestions to the Department as to form or 
comments concerning errors or omissions in any pleading. 

The United States Attorney should advise the Department promptly 
of the date of filing the responsive pleading, and whenever it is pre­
pared and filed by the United States Attorney he should forward two 
copies (three when social security taxes, carrier's taxes and railroad 
unemployment insurance contributions are involved). If any changes 
are made in the pleading prepared by the Tax Division, the United 
States Attorney should advise the Department promptly of the changes 
so made, furnishing two copies of any rewritten pages. 

Use of Photostat Copies 
In the trial of tax cases, it is frequently necessary to introduce in 

evidence certain documents from the .files of the Internal Revenue 
Service. In such cases, if time permits, the Department will pro­
cure from the Service certified photostat copies of the papers desired 
to be introduced as evidence in the case, and photostat copies of 
documents to be attached as exhibits to written stipulations of fact, 
or for the information of the United States Attorney. When these 
photostats nre received by the Department they 'vill be forwarded 
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promptly to the United States Attorney and should be carefully 
preserved by him in the files for further use in the case. When it is 
impossible, by reason of the time element, to secure certified copies 
of pertinent.papers from the Service's files, it is the general practic:e 
to introduce in evidence the original papers. In snch cases the United 
States Attorney should secure the authorization of the court to sub­
stitute photostat copies for the original papers in the files of the court. 
For admissibility in evidence of certified copies of the records and 
papers in the files of the Service see 28 U. S. 0.1783. 

Stipulation of Facts 
~ Department encourages the stipulatiPn of facts in tax cases inso­

far· as they_ can. be verified, and in the trial of tax cases it is the practice 
to Stipulate many of the facts. Stipulations are widely used with 
~t to 9ocumentary evidence. Frequently taxpayer's counsel 
will sugg~ preparation of a stipulation. While the Department 
has no hard and fast rule on the subject, since the taxpayer has the 
burden of proof in tax cases, it is generally advisable to have the first 
draft of the stip:ulation prepared by the taxpayer's counsel and sub­
mitted through the United States Attorney to the Tax Division in 
duplicate._ · 

In Some instances the final approval of the stipulation may require 
considerable.corre8ponden~ before it is in form satisfactory to both 
sides o~ the case. It is therefore desirable that the Department receive 
the drrfts of any suggested stipulation as far in advance of the trial 
date as pos'sible. The stipulation is customarily drafted so as to be 
subject to objection by either Side as to the relevancy or materiality 
of any facts stipulated, and also subject to the right of either party 
to o1fer evidence not inconsistent with any facts stipulated. 

Investigations Prelimtnary to Trial 
Frequently cases for trial will require· additional investigations 

on questions· which have not been fully developed. In practice such 
investigations are made by the Internal Revenue Service through 
its stair of special agents, revenue agents, deputy directors, engineers, 
or arlditorS, depending upon the nature of the investigations and the 
questions involved. In some cases the nature of 'the investigation will 
require the cooperation of the United States Attorney and the-Depart­
ment will give suggestions in such matters as far as practicable. · In 
certain cases it will be deemed expedient and proper that the investi­
gations by the agents be carried on under the· direct supervision of 
the United States Attorney. In other cases, particularly those involv4 

ing issue8 that are purely factual, the Department may deem it advis­
able to take the depositions of the plaintiffs and other witnesses relied 
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upon by plaintiffs, pursuant to Rules 26, 30, 31, and 33, Fed. Bu1es 
Civ. Proc. 

The Department will, in some instances, deem it advisable to file 
requests for admissions under Rule 86, Fed. Rules Civ. Proc. Fre· 
quently Rule 36 is used by the taxpayer to secure admissions of un­
disputed matters by the United States or Collector. Of course any 
requests for admissions filed by the taxpayer shou1d be promptly for­
warded to the Department in duplicate. In many cases it will be im· 
possible to properly answer requests for admissions within the 10-day 
period prescribed by Rule 36. The United States Attorney should 
therefore take appropriate action to protect the Government's in­
terests in securing an extension of time for answering the requests 
without waiting for specific directions from the Department to take 
such action. 

Whenever valuation and auditing questions are presented in· tax 
cases they are usually referred to the Court Defense Section of the 
Service which is staffed by competent engineers, valuation experts 
and auditors who, in some instances, can qualify as witnesses on behalf 
of the Government. Whenever valuation questions are presented, it is 
the custom and practice of the Tax Division to ask the Service for a 
valuation report. In some cases involving valuation questions the 
matter must be referred to field experts of the Service for considera­
tion which will require additional time between the date of filing the 
answer and the trial of the case. In other cases it will be ~ary
to employ outside expert testimony. Where outside expert testimony 
is necessary in cases handled by the United States Attorney, he shou1d 
follow the instructions set out in Title 8 under Expert Witnesses. 

Pretrial Conference 
Where, under any local district court rule or standing order, civil 

actions are as a matter of course placed upon a pretrial calendar 
within a prescribed time after the commencement of the action or 
filing the answer, the United States Attorney is requested to call such 
roles to the attention of the Department immediately after commence· 
ment of the action, and in all events in time for appropriate advice 
and suggestions in connection with the proposed pretrial conference 
to be forwarded to the United States Attorney along with a draft of 
the answer and defensive data. 

Due to the varying types of procedure followed in pretrial con­
ferences (largely within the discretion of the court), it is d.ifticu1t 
to formulate any set procedure to be followed in such conferences. 
These conferences are ordinarily handled by the United States Attor­
ney, although in some instances it may be desirable that a representa-
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tive of the Tax "Division. be present. The' Department should he 
advised as far in advance as possible of the date of the pretrial 
oonferences. If, during the course of the pretrial· eonference, soine 
question arises upon which the Umted States Attorney is llllable to 
take a definite position, it is suggested that the conference be i.d­
journed, -if possible, lllltil he can secure the: Department's views -in 
such matters. 

Trial Briefs 
In all cases either triable by court or jury ·where tri~ briefs are 

required in advance under the rules or pra.Ctice of the court, the 
United States Attorney should advise the. Department of the rule 
in ample time so that there 'Ulay be a prompt compliance therewith. 

. T~IAL 1;\Y JUR.Y 

When ·Permissible· 

In suits against Directors dr former Cdllect.Ors it is permissible for 
either party to request a ]ury trial within the limitations provided ·in 
Rule 38 (b), Fed. Rules Civ. Proc. Prior to July 30; 19M, a jury 
trial was not permitted in tax suitS against the United States. How­
ever, 28 U.S. C., Section 2402 (a) as amended.bySeetion 2 ofthe Act 
of July 30, 1954, e. 648, 68 Stat. 589, now permitS a jury trial in tax 
suits against the United States subject to the provisions of Rule 38 (b) 
of the Fed. Rules Civ. Proo. This gives riee, to the question whether 
the amendm~ilt is jririsdictional·and has no application to suits filed 
prior to July 30, 1954. In any event, the To.x Division should be 
immediately infol'lmld of any demand' for a jury trial 
· Taxpayers frequently demand trial by jury. In most instances the 

Tax Division preferS a trial before the court without the intervention 
of a jury. Whenever the United States Attorney considers that a jury 
trial is advisable; advice to that effect, together with the reasons for 
his views, should be submitted to the Department as soon. as possible 
in order. that the matter may be given adequate cdnsideration. 

Jointly-Conducted Trials· 
Even though a representative of the Tax Division is present and 

participates in the tria~ the United States Attorney or Assistant 
should arrange to be present throughout the trial. The Department 
welcomes all aid and assistance that can be furnished by the United 
States Attorney, or his Assistants, in the preparation of the case, se­
lection of the jury, and 8uggestions, with reSpect to the conduct of the 
trial, examination of witnesses, and other matters. Ordinarily in tax 
cases the Department's representative will assume the burden of direct­
ing the trial, but a jtlry trial conducted jointly by a repnsentatiTe of 
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the Department and an Assistant United States Attorney is frequently 
desirable. 

Where jury trials are handled by the United States Attorney 
alone, the Department stands ready to cooperate in any manner a.nd 
will be glad to prepare and submit in advance of the trial appropriate 
forms of verdict, general or special, proposed instructions to the 
jury, and its views as to the nature and extent of evidence to be intro­
duced by the Government or developed on cross-examination of plain­
tift's witnesses and on questions of law that will probably arise at 
the trial. The results of all jury trials should be promptly reported 
to the Department. 

Filing Proper Motions 
In all jury trials where the verdict is wholly or in part against 

the Government, the United Sta.tes Attorney should be careful to 
protect the rights of the Government by the timely filing of a motion 
for judgment notwithsta.nding the verdict under Rule 50 (b), Fed. 
Rules Civ. Proc., or a. motion for a new trial under Rule 59 (b), Id., 
where it appears that such motions are appropriate. 

Rule 50 (b) provides that a motion for judgment notwithstanding 
the verdict must be filed within 10 days after receipt of the verdict 
or, if no verdict is returned (as in case of a disagreement), within 
10 days after discharge of the jury. This motion lies only where 
there has been a motion for a directed verdict at the close of all of 
the evidence which is either denied or not granted by the court. 

Rule 59 (b) provides that motions for a new trial must be filed 
within 10 days after entry of judgment, except that when based on 
newly discovered evidence they may be filed at any time before expira­
tion of the time for appeal. The motions on account of newly dis­
covered evidence filed after the 10-day period must be with leave of 
court upon notice, hearing and assuring of due diligence. If a. mo­
tion for judgment notwithstanding the verdict is not filed as provided 
by Rule 50 (b), and tl1e appellate court considers that the district 
court erred in refusing the Government's motion for directed verdict 
at the close of all of the evidence, the appellate court will direct a 
new trial of the case "in the coUrt below; if the motion had been timely 
filed, the Government will be entitled to judgment. See J ohmO'J'I, v. 
Ne'IIJ York,N. H. & H.R. Oo.,344 U. 8.48; and OO'Mv. West Virginia 
Paper Oo., 830 U. S. 212. 

TRIAL WITHOUT A JURY 
General 

Where the trial of a. tax case is before the court without a. jury, 
it will, as in other tax cases, normally be conducted by a representative 
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of the Department Where c~ are tried by the United States 
Attorney alone, he should secure the views of the Department on all 
questions presented before proceeding to trial. He should, of course, 
carefully avoid entering into any stipulations or agreements which 
may injure the Government's position, or which may be embarrassing 
upon appeaL Any stipulation or agreemeuts which are proposed to be 
entered into should be submitted to the Department for approval 
prior to their execution. 

Transcripts of Testimony 
It is ordinarily desirable in the preparation of briefs that tran­

script of testimony be secured for use by both the United States 
Attorney and the Tax Division in determining whether to recommend 
an appeal from an adverse decision. In ordering transcripts of testi­
mony the United States Atton1ey should follow the procedure set 
forth in Title 8 under Court Reporting and Transcripts. 

Evidence In Suits to Enforce Tax Liens 
In cases involving the enforcement of tax liens under Section 

7403, I. R. C. 1954 or 28 U. S. C. 2410, careful attention should be 
given to establishing by proper evidence or stipulation all facts neces­
sary to establish that the United States acquired a lien within the 
appropriate provisions of the statute. Care should be taken to show 
the dates on which the assessment was made [compare Sections 6203 
and 6322, I. R. C. 1954, with Sections 3641 and 3671, I. R. C. 1939], 
and on which the Director made demand for payment of the taxes, 
and to develop the facts relative to the filing of notices of tax lien 
under Section 6323, L R. C. 1954. Compare Section 3672, I. R. C. 1939. 

Preparation of Briefs 
In all cases tried by representatives of the Department, the Depart­

ment will prepare the briefs as required by the court. Where the 
case is tried by the United States Attorney without the assistance 
of a representative of the Department, it is sometimes the practice 
for the brief to be prepared by the United States Attorney. However, 
in such cases a draft of the brief should be submitted to the Depart­
ment for suggestions and approval prior to filing the brief in the 
court. 

Reporting of Decision 
In all cases the United States Attorney should forward at once to 

the Department two copies of the court's opinion, findings, con­
clusions, and judgment order when entered. In nonjury cases in­
volving social security or railroad retirement taxes, three copies of 
the opinion, findings, conclusion and judgment should be supplied. 
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for the Collecto,r's action in collecting the t~x. ';l.'his certificate of 
probable.~ause is provided for in 28 U.S. C. 2006, and Rule 69 (b), 
Fed. Rules Civ. Proc. It relieves the Collector from personal liability 
for the judgment and provides that the amount so recovered shall be 
paid out of th~ proper appropriation from the United States Treasury. 
It is important that the United States Attorney see that a certificate 
of probable cause is entered by 'the court as part. of the final judgment 
order, or promptly thereafter, irrespective of whether any appeal is 
taken in the case. This is necessary in order to protect the individual 
Collector· from having a judgment lien appear against his property 
and to expedite payment of the judgment, thereby saving some interest 
that would otherwise accrue. 
. A. standard form of certificate of probable cause is as follows : 

The co\ll't finds that the defendant as Collector of Internal 
Revenue acted under the direction of the Commissioner of In~­
nal Revenue and upon probable cause in the collection of said taxes 
a.nd that a certifica.te of probable cause should there-fore bagrauted. 

It is therefore ordered that a certificate of probable ca. use be and 
. the same is hereby issued and entered in the above-entitled cause 
and that the said ------------------ Collector of Internal Beve-
nue.for the-----------------~ Collection District of ______ _: ___ _ 
-------------- is hereby ordered relieved from the payment 9f 
said judgment and said judgment is ordered paid out of the proper 
appropriation from the United States Treasury. 

The word Director should of course be substituted for Colleetor 
if the Director is the judgment def~dant . 

. COLLECTION OF JUDGMEN.Ts IN FAVOR OF .
UNITED STATES 

Proceedings Before Judgment 

Under Rule ;M' Fed. Rules Civ. Proc., all remediea:providing for 
the seizure, of a. defendant's property for the purpose of securing 
f:!atisfaction of judgment are available. under the circumsta.Iice~t and 
i~ t'he manner pr.ovided.by the law of the state in which.the dis~rict 
court is held when such ancillary remedy is sought, except that any 
federal statutes providing otherwise shall govern such proceedings 
tQ the extent that they apply. For Federal statutes in'Volving attach­
ments, see Advisory Notes to Rule 64, Fed. Rules Civ. Proc. These 
remedies are open to the United States as plaintiff, to the same exrent 
as any other litigant plaintiff. Of. Stanley v. Schwolby, 162 U.S. 255. 
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Normal Procedure After Judgment 
Where judgments are rendered in favor of the United States for 

the collection of taxes, the Department looks to the United States 
Attorney to supply the initiative in order to collect them if possible. 
The United States Attorney should keep in frequent touch with the 
Director's office concerning unpaid judgments, requesting advice at 
stated intervals, and should in general make such investigations and 
take such steps as are suitable for enforcing collection. Under the 
provisions of Section 7406, I. R. C.1954, all judgments and monies re­
covered or received for taxes, costs, forfeitures, and penalties shall 
be paid to Directors as internal revenue taxes are to be paid. See 
Sectio11 3611, I. R. C. 1954 (new), for provisions on payment by check 
or money order. If the United States Attorney discovers that extra­
ordinary remedies are needed for the collection of a judgment, the 
Department will be glad to state its views upon request. 

Execution and Supplementary Proceedings After Judgment 

Under Rule 69, Fed. Rules Civ. Proc., a judgment for the payment 
of money is generally enforceable by a writ of execution unless the 
district court directs otherwise; and the procedure upon execution 
and in any supplementary proceedings in aid of judgment is governed 
by the existing practice of the state in which the district court is 
held, except to the extent provided otherwise by any federal statute. 
Rule 69 also permits the examination of any person, including the 
judgment debtor, either in the manner provided by those rules for 
taking depositions or in the manner provided by the local state 
practice. The Rule, therefore. is substantially broader than Section 
916 of the Revised Statutes, which it has now superseded. See 
Advisory Notes to Rule 69, Fed. Rules Civ. Proc.; Section 3800. See 
also Schram v. Carlucci, 41 F. Supp. 36. 

Execution Running . Outside the State 

All writs of execution upon judgments obtained for the usc of 
the United States in any district court in one state may run to and 
be executed in any other state or in any territory, but all such writs 
shall be issued from and made returnable to the court in which the 
judgment was obtained. See Toland v. 8pa{/ue, 12 Pet. 300, 328; 
Pkrce v. Unitetl8tates, 255 U.S. 398; 14 Op. A. G. 384; 28 U.S. C. 
2413. 
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SATISFACTION OF JUDGMENTS AGAINST THE 
UNITED STATES 

Where judgments are rendered against the United States or the 
Director in tax-refund suits, and in· the latter case are converted 
into claims against the United States through a certificate of probable 
cause, and where the United States Attorney is advised that the 
Solicitor General has determined that no appeal will be taken or is 
notified that the judgment has become final after appeal, the United 
States Attorney should request taxpayer's counsel to file a judgment 
claim for refund. A prompt filing of this judgment claim will stop 
the running of interest and should therefore be attended to at the 
earliest possible date. The judgment claim. is paid by and should 
be filed directly with the Commissioner of Internal Revenue, Wash­
ington, D. C., and should be accompanied by two certified copies of 
the judgment or two copies of the mandate of the higher court if an 
appeal has been taken. If the appeal has been waived, there should 
be forwarded two certified copies of the waiver. Where costs are 
clai~ed o.n itemized· bill of such costs receipted by the clerk of the 
court should accompany the judgment claim. For procedure in filing 
judgment claims see Treasury Regulations 111, Sections 29.322-4 and 
29.822-b. 

INTEREST INCLUDffiLE IN JUDGMENTS 

Interest on overpayments runs at the rate of 6 percent per annum 
upon the amount of the overpayment from the date of payment or 
collection thereof to a date preceding the date of the refund check 
by not more than 30 days, such date to be determined by the Com­
missioner of Internal Revenue. Section 6611, I. R. C. 1954. Compare 
Section 3771, I. R. C. 1939. It is important that the judgment cor­
rectly follow the statute in providing for interest. It is suggested 
that the judgment order provide for payment of interest "according 
to ll!.w" and in that case the Internal Revenue Service will compute 
the proper amount of interest upon receipt of the judgment claim for 
refund. 

COSTS IN TAX SUITS 

Under 28 U. S. C. 2412 costs are allowable against the United 
States in tax suits only where the Government puts in issue tax­
payer's right to recover. The court may in its discretion allow costs 
in these cases to the prevailing party from the time of joining issue. 
Costs shall include only amounts actually incurred for witnesses and 
fees paid to the clerk of the court. 
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A different rule applies as to costs in suits against the Director or 
former Collector for the refund of taxes. In those cases costs are 
allowable as in other civil actions even though the judgment against 
the Collector is later transformed into one against the United States 
pursuant to a certificate of probable cause. Mellon v. Heiner, 30 F. 
Supp. 948; Allis v. LaBudae, 131 F. 2d 78 (C. A. 7) ; Sampson Tire~ 
Rubber Oorp. v. Rogan, 140 F. 2d 451 (C. A. 9}. 

In taxing costs in suits either against the Collector or the United 
States it should be borne in mind that the only a.mounts allowable for 
witnesses are those prescribed by statute. 28 U. S. C. 1821. Conse· 
quent1y fees of expert witnesses are taxable as costs only to the same 
extent as the statutory fees allowed ordinary witnesses. Henkel v. 
Ohicago, etc. Ry., 284 U.S. 444; In re First Bond & Mortgage Oo., 
74 F. 2d 930 (C. A. 5}; Treadwell v. Muflual Life Ins. Oo. of New 
York, 20 F. Supp. 494. 

BIDDING IN PROPERTY AT FORECLOSURE SALE 

81 U. S. C.195 sets forth the procedure for purchase by the United 
States at an execution sale of "lands and tenements of a debtor." 

Where a judgment has been rendered in favor of the United States 
and property of the debtor is ordered sold by the court to satisfy such 
judgment,. the United States Attorney should report the facts con· 
cerning t11e proposed sale to the Department. It is the practice in 
cases of this character, where it appears likely that the property may 
be sold for less than its fair value and where the liens of the United 
States are prior to all other liens, for the Department to suggest that 
the Treasury Department appoint the United States Attorney or one 
of his assistants as agent for the Treasury Department under Section 
195, to bid on the property on behalf of the United States. . Upon 
receipt of the proper appointment, instructions will be given the 
United States Attorney concerning the amounts that should be bid for 
the property and other steps that he should take to protect the Gov· 
ernment's interests. The deed to property so purchased for the United 
States will be taken in the name of the United States. The United 
States Attorney should have the deed recorded promptly and take any 
other action required under state law to protect the Government's title . 
.Any expense necessary should be reported to the Department on Form 
25-B. 
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CRIMINAL TAX CASES 

ORIGIN 

Criminal tax cases are investigated by agents of the Internal 
Revenue Serv.ice. They are processed by personnel of the Service's 
Enforcement Division a.nd a.re referred to the Tax Division by the 
various offices of the Regional Counsel of the Service by letters stating 
the recommendation and enclosing the reports and exhibits. 

RESPONSIBILITY FOR DECISION TO INITIATE 
PROSECUTION 

Proposed tax prosecutions, with the exceptions hereinafter noted, 
are reviewed and processed by the Criminal Section of the Tax Divi· 
sion. · The term ''tax prosecutions" includes all offenses defined in the 
Internal Revenue Code and such offenses defined in Title 18, U.S. C. 
as may be investigated by agents of Internal Revenue Service in 
connection with enforcement of the internal revenue laws. The :final 
decision whether to initiate or decline prosecution is ·made by or on 
behalf of the Assistant Attorney General in charge of that Division. 
The United States Attorney should not present tax tases to a grand 
jury or oth~rmse initiate prosecution except on specific authorization 
of the Department. If circumstances at-ise which make !t ~appear to 
United States ..4\ttorl)ey& that action should be taken prior to such 
authorization, they should immediately communicate with the Tax 
Division. 

Criminal cases involving offenses defined· by the Internal Revenue 
Code or Title 1S,. U. 8. C. hi relation to all :NderalelliWise taa:es will be 
referred direetly to the appropriate United States Attorneys from the 
Internal Revenue Service. (The term "excise taxes" here.means the 
taxes imposed in: Subtitles Band C of the IJ:rternalRevenue Code of 
1939, and the taxes imposed by Subtitle ~xcept Chapter 24-, 
Subtitle D and Subtitle E of the Internal· Reve:ta.ue COde of 1954.) 
Excise tax prosecutions so referred may be instituted without the- prior 
approval of the Department. However, this procedure does not a.ffect 
existing instructions issued by the Criminal Division regarding the 
handling of specific classes of excise tax bud cases assigned to that 
Division, i. e., liquor tax cases, narcotics tax cases, National firearms 
Act cases, or c.ases arising under the Wagering Tax Act. All other 
categories of excise ta.X prosecutions are assigned to the Tax Division 
~n~ any questions a~:ising regarding their proper handling should be 
directed to the Tax Division. 
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CONFERENCES 

Upon request made during the pendency of a case in the Tax 
Division, a conference will be granted to permit presentation of the 
taxpayer's contentions. If the exigencies of time or other circum­
stances prevent the granting of a conference in the Tax Division, the 
United States Attorney may be requested to confer with the taxpayer's 
representatives and to submit a report thereon to the Tax Division. 

INDICTMENT OR INFORMATION 

Wheri prosecution is authorized by the Assistant Attorney General 
the reports and exhibits in the case are transmitted to the appropriate 
United States Attorney with instructions to initiate criminal pro­
ceedings. The transmittal letter designates the appropriate indict­
ment or information form to be followed, with reference to mimeo 
graphed forms previously prepared in the Tax Division for trans­
mittal to all United States Attorneys. Copies of these forms are 
available upon request. In any unusual case in which the mimeo­
graphed form of indictment or information should not be literally 
followed, either a pl'oposed form will be prepared in the Tax Division 
or the Division's transmittal letter will suggest to the United States 
Attorney how the mimeographed form should be varied to conform 
to the particular facts in the case. 

VENUE OF TAX PROSECUTIONS 

:Most criminal tax offenses arise under the Internal Revenue Code 
and involve the filing or nonfiling of returns with a particular Director 
of Internal Revenue. See Appendix B. In the usual case, therefore, 
the offense is committed in the judicial district in which the Director's 
office is located. Consequently, in those States which have two or more 
judicial districts but only one internal revenue collection district, the 
great majority of tax prosecutions will be instituted in the one judicial 
district in which the Director's office is located. However, in an effort 
to cause the widest possible geographical distribution of tax prosecu­
tions, the Department has encouraged the development of investiga­
tive facts which would provide a basis for venue in the residence 
district of taxpayers in those instances in which the returns are filed 
in other judicial districts. 

FILING OF COMMISSIONER'S COMPLAINTS 

In the event the statute of limitations is about to expire, a complaint 
may be filed with the United States Commissioner as provided in 
Section 6531, I. R. C. 1954. This action has the effect of tolling the 
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statute of· limitations for a period of 9 months' from the· date of filing. 
!rhe·provisions of Bection 6531 with respect tio the filing of a complaint 
to toll the 'miming of ·the statute of limitations are effective on and 
after 'August 16, 1954; with respect to offenses committed before that 
date as well as thereafter. When a complaint is filed, the Dep&rtment 
shoUld be notified immediately. • . . · · · ' ; 

· .. GJiAND 
'·t· 

.JURY P,ROC~DURE 
Criminal tax cases should be "presented to grand juries in the same 

manner as other criminal cases. . 
The Department ordinarily is opposed to the presentation of de­

fensive evidence or to the appearance of a prospective d~endant before 
the grand jury, since it is normally the function of the grand jury to 
examine only the Government's evidence in order to determine 
whether there is reason to believe that an oftense has been committed. 
However, in recognition of the broad powers of inquiry of the grand 
jury, the Unite<). States Attorney should abide by the grand jury's 
decision in these matters, after first stating the Department's position. 

DISMISSAL 

Indictments returned or informations filed in criminal tax cases 
may ·~not be di~ · without prior· approval of the Department, 
except when the defendant is dead or permanently disabled by in­
sanity, or when a superseding indictment· or information has boon 
~turned. The Department shoUld be notified promptly in the event 
sucili action is taken. . . . . . 

' . STATUS REPORTS . 

Once a ca.se is in the ha.nds of the United States Attorney it is im­
perative that he inform the Tax Division fully and promptly· of all 
developments• The following information is required for the records 
of the Depa:rtme11t: · · · 

(a)· Date the indictment or no-bill is r~tu~ed, or the information 
filed; · 

(b) Di.m of preliminary ,enminatian; 
(e) ,Date of an:aignment and kind of plea; 
(d) D.ates of triQ.l; . 
(e) Verdict; . 
(f) Dat~ and terms of sentence. 

·EFFECT OF 'PAYMENT OF TAX. 

Prior to final dispo~tion of the criminal liability, .IlO n,eg<>tiations 
with the taxpayer for the separate sett.lement of his civil tax liability 
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will be authorized. If a taxpayer voluntarily makes a payment on 
his civil tax deficiencies it must be made to the Director of Internal 
Revenue. Such payments made pending criminal action are placed in 
a "suspense account," since normally no assessment is made prior to 
disposition of the criminal liability. 

The taxpayer's action in voluntarily paying the tax:, including civil 
fraud penalities, should not be allowed to affect the handling of the 
criminal prosecution, since the civil and criminal liabilities are sepa~ 
rate and distinct. In no event should disposition of the criminal case 
be unduly delayed because of controversies with respect to the related 
civil liability. 

DISPOSITION OF CASE BY PLEA 
A large percentage of criminal tax cases will be concluded by entry 

of a plea of guilty and sentence. United States Attorneys are in­
structed not to consent to a plea of nolo contendere in tax cases except 
in the ;most unusual circumstances and then only after tl1eir recom~ 
mendation for so doing has been reviewed and approved by the As­
sistant Attorney General in charge of the Tax Division or by the 
Office of the Attorney General. In the event a plea of nolo con­
te1Ulere is accepted, the United States Attorney should be aware that 
the Supreme Court in Hudson v. United 8tates,212 U.S. 451, has held 
such a plea sufficient to support imprisonment in a penitentiary, in 
addition to the imposition of a fine. 
If it conforms to the practice of a particular United States At­

torney's office and is acceptable to the court, the Department will 
interpose no objection to the dismissal of the remaining counts of an 
indictment or information after entry of a· plea of guilty or nolo 
contendere (see preceding paragraph), to the major count or counts. 
If the court allows time, before imposition of sentence, the Tax 
Division will authorize the Treasury Department to negotiate with 
the defendant concerning his over-all civil liability. However, care 
should be taken to assure that such procedure will not interfere with 
the reasonably prompt imposition of sentence. 

RECOMMENDATIONS AS TO SENTENCE 
When a plea of guilty or nolo contendere is entered, the United 

States Attorney should present to the court a full statement of facts 
including the amount of tax avoided, the means utilized to perpetrate 
and conceal the fraud, the past criminal record of the taxpayer and 
other information which the court may consider important in impos~ 
ing sentence. 

No recommendation as to sentence is made by the Government 
unless the sentencing court specifically so requests. It is considered 
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preferable to have the matter of sentence handled entirely by the 
court. It should be made clear to the court that failure to make a 
recommendation should not be construed as a recommendation for 
leniency. When recommendations are required by the court, it is 
the policy of the Department to request imposition of a jail sentence 
in addition to a :fine. In the view of the Department, the payment 
of the civil tax liability, plus a fine and suspended sentence or proba­
tion, does not ordinarily constitute a satisfactory disposition of a 
criminal case. 

United States Attorneys may follow the same policy as to the mak­
ing of sentence recommendations as they follow in other criminal 
cases. 

APPEALS IN CRIMINAL TAX CASES 

See Title 6, Appeals. 

RETURN OF REPORTS AND EXHlBITS 

Upon the completion of a criminal tax prosecution by plea or 
verdict, the United States Attorney should return all reports, exhibits, 
and other material furnished by the Internal Revenue Service for 
use in the trial to the particular Service Enforeement Counsel by whom 
the case was originally referred to the Department, unless directed to 
dispose of them otherwise. 

COMPROMISES AND ADMINISTRATIVE 
SE'ITLEMENTS 

AUTHORITY OF ATTORNEY GENERAL TO COMPROMISE 
CASES 

The Attorney General, by virtue of the authority vested in his 
office, has plenary power to compromise or settle any civil or criminal 
case arising under the internal revenue laws after reference to the 
Department of Justice for pro~ution or defense. Section 7122, 
I. R. C. 1954, is supplemental to, and declaratory of that power. It is 
discussed at length in 38 Op. A. G. 98 (1934). The following excerpt 
from that opinion summarizes the extent of the power (p. 102) by 
saying that it is-

• • • to be exercised with wise discretion and resorted to only to 
promote the Government's best interest or to pre"Vent flagrant in­
justice, but that it is broad and plenary may be asserted with equal 
assurance, and it attaches, of course, immediately upon the receipt 
of a case in the Department of Justice, carrying with it both civil 
and criminal features, if both exist, and any other matter germane to 
the case which the Attorney General may find it necessary or proper 
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to consider before he invokes the aid of the courts; nor does it end 
with the entry of judgment, but embraces execution. 

FORM OF OFFERS IN COMPROMISE 
As a general rule, the Department does not require any printed 

forms to be used in connection with offers in compromise of tax cases. 
Ordinarily it is sufficient if the offer is in writing, is definite and un­
ambiguous, sets forth clearly the proposed basis o£ compromise, and 
is submitted to the Department in duplicate. The offer should be 
specific with respect to interest to be paid or refunded. 'Where both 
assessed and accrued interest are involved, an exp1·ess provision should 
be made for each type. General expressions, such as "with interest" 
and ''with interest according to law," are interpreted by the Depart­
ment to mean statutory interest as provided by Section 6611 (b) (2), 
I. R. C. 1954. 

There is no objection to the use of Treasury Forms 656 and 656-C 
in submitting offers in compromise of claims against the taxpayer. 
In cases in which the offer is based upon inability to pay, a swom 
statement of assets and liabilities on Treasury Form 433 should ac­
company the offer. These Treasury forms are available at the local 
offices of the Director of Internal Revenue. 

OFFERS SUBMITTED TO THE UNITED STATES 
ATTORNEY 

The offer in a case in suit, or referred to the United States Attorney 
for institution of suit, should be submitted to the United States At­
torney rather than to the Director of Internal Revenue. Upon 
receipt of an offer the United States Attorney should forward it in 
duplicate directly to the Tax Division, together with his comments 
and recommendation if it is a case in which he has taken active part. 

Normally it is not necessary that amounts offered to the Govern· 
ment accompany the offer when it is submitted. However, unless 
provision is made otherwise, it will be assumed that payment will be 
made immediately upon receipt of notice of acceptance. Payment of 
amounts offered should be in the form of a cashier's or certified check, 
or money order, payable to the Treasurer of the United States. The 
check or money order normally will be held, and not cashed, by the 
Department until final action is taken on the offer. In the event the 
offer is rejected the check or money order will be returned to the 
offerer, unless he has requested that it be credited to his liability. 

United States Attorneys should make a suitable allowance of time 
to permit action on offers in compromise. It is the Department's 
policy to obtain the recommendation of the Chief Couns~l, Internal 
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Revenue Service, on all o1fers in com:pl'Qmise of tax cases. Mo~
over,. additiona.l computations andjor investigation by the. Service 
might be necessary before the. Department will be in a position to a.ct, 
on the offer. Also, certain necessary procedures must be followed' 
within the Department in taking action on offers, including refer· 
ence to the Attorney General in the more important cases. For all 
of these reasons United States Attorneys should urge the proponents 
and the courts to allow ample time for the orderly processing of offers. 
The amount of time required for this purpose will vary, depending 
upon the nature and complexity of each case, but a mVni1TIIUm of 30 
days should be allowed in any event. 

OFFERS SUBMITTED TO THE DEPARTMENT 

Frequently compromise proposals are submitted dir6\,"'tly to the De­
partment. It is the Department's general practice in such instances 
to request the United States Attorney's recommendation on the offer, 
especia.lly when the United States Attorney has had an active part in 
the case, or if matters particularly within his knowledge are involved. 

During compromise negotiations the Department will rely upon the 
United States Attorney to secure any additional time for the next step 
in the court proceeding which may be necessary in order to protect 
the Government's interest and to permit final action of the Department 
on the proposal. 

OPPORTUNITY FOR CONFERENCE REGARDING OFFERS 

In the· event the proponent or his counsel desires to confer with the 
Tax Division he should ·be advised that opportunity for an informal 
conference in Washington will be afforded upon timely request. In 
appropriate ases the. United States Attorney, or one of his assistants, 
will be requested to participate in these conferences. 

INVITATION OF ·OFFERS BY DEP ART)IENT 

Altoough it is the policy of the Department not to propoSe offers in 
eompromise, the United States Attorney is in a position to suggest 
informally, wi~out iri.:_any manner committing the Government, tha.t 
offers be subn:iitte'd in appropriate cases. Sometimes the Department 
will request the United States Attorney to follow this procedure. In 
such instances the United States Attorney should caution the tax~ 
payer or his counsel that the compromise is subject to final action by 
the Department, and that the recommendatic>ns of the United States 
Attomey and the trial attorney of the Tax Division are not binding 
upon the Attorney General. · · 

J'andarr t, toms 

U. S
. A

TTORNEYS M
ANUAL 1

95
3



50 

TITLE 4: TAX DIVISION 

TIMELY SUBMISSION OF OFFERS 

If taxpayer's counsel indicates an intention to submit an offer in a 
tax case he should be advised to do so in the early stages of the pro­
ceeding-before the Department and the court have been required to 
expend a considerable amount of time and money in the litigation. 
Submission of offers on the eve of trial, especially when the Depart­
ment has been put to the expense of sending an attorney from Wash­
ington for that purpose, should be discouraged. Taxpayer's counsel 
should be advised that, as a general rule, the sooner he submits his 
offer, the better the prospects of its acceptance. 

COMPROMISE OF CRIMINAL LIABILITIES 

The policy of the Department with respect to compromising crimi­
nal tax liabilities is as follows: I£ it is concluded that the case should 
not be prosecuted it is referred back to the Internal Revenue Serv­
ice together with any offer that might be pending. On the other 
hand, if it is concluded that the case is an appropriate one for prose­
cution, it cannot be compromised by the payment of money alone. 
The only way in which the criminal liability may be disposed of, other 
than by trial, .is by an unconditional plea of guilty, or nolo contendere 
(see instructions, supra), to one or more of the major counts of the 
indictment. 

It is the view of the Department, sustained by decisions of the courts, 
that collection of the related civil liabilities, including fraud penalties, 
is a matter entirely separate and apart from the criminal aspects of a 
case. The latter, therefore, should receive priority in disposition. 
In the event, however, that adequate provision is made with respect 
to the criminal liability, as outlined in the preceding paragraph, the 
defendant may also include in his proposal an offer to settle his civil 
liabilities. This method of disposing of a case is classed as a com­
promise, and requires the same approval by the Department as any 
other offer in settlement. In disposing of both civil and criminal lia­
bilities in this manner no amount greater than the full taxes, penalties, 
and interest will be accepted. in such compromises the taxpayer may 
be given a reasonable opportunity to demonstrate that the civil lia­
bility proposed by the Internal Revenue Service clearly is excessive. 
In general the same stand!U·ds are applied to the determination of the 
adequacy of the money payment as are applied in civil cases having 
no related criminal features. 

Because such offers contain little element of compromise and 
because the Department is guided largely by the recommendation of 
the Internal Revenue Service as to the sufficiency of the civil aspect 
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of such o1fm, the Department has encoura:ged an alternative arrange­
ment in lieu of offers in compromise, that is, to secure the entry ·of a 
plea to at least one major count of the indictment or information and 
then, pending sentence, if the court is agreeable, to return jurisdiction 
of the civil tax aspects of the case to the Internal Revenue Service 
for prompt adjustment of the civil liability. 

The policy of the Department in accepting offers involving pleas 
of guilty or nolo contendere is to so condition the acceptance that the 
Government may make a statement of facts at the time of entry of the 
plea but will make no commitment as to recommendation for 
punishment. 

DEPARTMENT'S APPROVAL REQUIRED 

No agreements should be entered into by United States Attorneys 
with respect to compromising internal revenue eases, either criminal 
or civil, without the approval of the Department. 

AUTHORITY OF ATTORNEY GENERAL TO MAKE ADMIN· 
ISTRATIVE SETTLEMENTS 

38 Op. A. G. 124, 126 ( 1934) , declares that the Attorney Genera 1 
"may dismiss a suit or abandon defense at any stage when in his 
sound professional discretion it is meet and proper to do so." This 
authority is wholly distinct from his power to compromise, and should 
not be confused therewith. A compromise is based upon mutuality 
of consideration -.vhereas there is no mutuality of consideration when 
the Department simply dismisses or abandons defense of a suit. 

EFFECT OF ADMINISTRATIVE SETTLEMENT 

When the Department does' abando;n defense ·of a taxpayer's suit 
f6r refund, a so~cnJled "adl:ninistrative settlement" resttlts. Such 
settlement is in recognition of the fact that the Goverririlent has· no 
substantial defense to the taxpayer's claim. The result of the Gov­
ernment's abandonment of the defense is that the taxpayer gets sub­
stantially the same benefits as he would by winning his case in court . 
and a refund of all but the amount that is barred by limitations is 
made to him. 

CLOSING OUT CASES COMPROMISED OR ADMINISTRA· 
TIVELY SETTLED 

After an offer in compromise of a taxpayer's suit for refund has 
been approved by the Department the normal procedure is to author­
ize the Internal Revenue Service to make a.n administrative refund 
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o£ the amount of the offer. The Service usually requires about 60 days 
to effect the refund. Where a refund of income, war-profits, excess­
profits, estate, or gift taxes in excess of $100,000 is involved, additional 
time must be allowed in order to permit compliance with Section 
6405 (a), I. R. C. 1954. In the letter notifying him of acceptance of the 
offer the taxpayer's counsel is requested by the Department to deposit 
a stipulation of dismissal of the suit with the United States Attorney, 
to be filed in court when the refund has been made. When the dis­
missal order has been entered the United States Attorney should 
advise the Department so that the case may be marked closed. 

The same procedure as that outlined in the preceding paragraph 
is followed in closing out cases which have been administratively 
settled. 

Upon acceptance of an offer in compromise of a suit by the Govern­
ment to collect taxes, the United States Attorney normally is requested 
by the Department to secure full payment of the amount offered, 
forward it to the Department, and then dismiss the suit. In such 
cases payments should be made to the Director of Internal Revenue 
only in cases in which instructions to that effect have been issued by 
the Department. 

STIPULATED JUDGMENTS 

It is contrary to the policy of the Department to stipulate :for 
judgment in compromise or administrative settlement cases, and the 
United States Attorney should never do so without prior authority 
from the Department. 

COSTS 

There .is no authority for the payment of plaintiff's costs in compro­
mising suits for refund, and the United States Attorneys should so 
ad vise proponents. 
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APPENDIX A 

I. SUMMARY OF PERIODS OF L~ITATION AS PROVIDED 
BY THE INTERNAL REVENUE CODE OF 19391 

AS AMENDED 

A. Limitation Upon Assessment or Proceedings. in Court Without 
Assessment 

Ol~luvol'Vtd TlmellmfC 

1. Income
and prof­
its •. 

 (a) General rule_________ 275 (a) .. ______ 8 years after return 
is filed. 

(b) Request for assess­
ment on income re­
oeived during lifetime 
of a decedent, or by 
his estate; or by a cor-

. poration undergoing 
dbsolutlon. 

275 (b) ______ _ 18 months after re­
quest, but request 
cannot be made be­
fore return is flied. 

(c) Omission of 25 per­
cent of gross income. 

275 (c) ______ _ 5 ye81'8 after return 
is filed. 

(d) Omission from gross 
income of amounts 
from (1) foreign per­
sonal-holding compa­
nies, (2) personal serv­
ice corporations. 

275 (d), 394 
(f). 

7 yeal'!! after return fa 
tiled. 

(e) Omission of corporate
distributions in liqui­
dation. 

275 (e)------- 4 years after return Ia 
flied. 

(f) Corporation makes no 
return but each share­
holder reports his share 
of Income from the cor­
poration. 

275 (g)_______ 4 years after the last 
date on which any 
shareholder's re­
turn was flied. 

(g) False or fradulent re­
turn with intent to 
evade tax. 

276 (a)_______ No limitation. 

(h)" Failure to file return.:.. 276 (a) _______ No limitation. 
(1) Agreement in writing 

between Commissioner 
and taxpayer to extend 
period. 

276'(b) _______ Assessment may be 
made at any time 
prior to expiration 
of the agreed time. 

(CiS) 
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TITLE 4: TAX DmSION 

A. Limitation Upon Assessment or Proceedings in Court Without 
Assessment-Continued 

Oodelelltlou Tlme111111t 

0) Deficiency caused by
operation of net oper­
ating loss carry-back
or unused excess prof­
its credit C&IT,f-baek: 
(1) If an exoesa profits
tax return was required 
for the year of the loea 
or unused credit, (2) If
an excess profits tax
retum not required. 

276 (d) ______ _ Lfmitatfon Imposed 
by Sec. 275 or 276 
(a) or (b) which· 
ever is the longer. 

(k) Gain upon the sale or 
exchange of a residence. 

112 (n) (7), 
276 (e). 

3 yea.ra after tupe.yer 
notifies the tuing 
authorities of the 
cost of new resi­
dence or his inten­
tion not to replace. 

(I) Gain upon involun­
tary conversion. 

112 (f) (8) (c), 
276 (f). 

a yea.ra after taxpayer 
notifies tu:lng au­
thorities of inten­
tion to replace or 
not to replace the 
property. 

(m) Determination of a 
deficiency under Sec. 
130, for any year pr&o 
ceding the fifth. 

130 (c) ______ _ 1 year beyond the 
time fixed for as­
~ent of the
fifth taxable year. 

(n) Assessment of J.i&.. 
bility of Initial trans­
feree. 

311 (b) (1) ___ _ 1 year after expiration 
of period of limita-­
tion against tax­
payer. 

(o) Assessment of a trans-
feree of a transferee. 

311 (b) (2) _ •• 1 year after expira.­
tion of period 
against preceding 
transferee, but not 
more than 3 yea.ra 
after expiration of 
period against tax­
payer; ucept If 
court proceedings 
for collection has 
begun, then 1 year 
after return of exe­
cution in court pro­
ceedings. 
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TITLE 4:TAX DIVISION 

A. Limitat1011 Upon Assessment or PI1Need.inga. in •Com Without 
Assessment-Continued 

Ol~lnvolnd Time Uml& 

(p) Assessment of liabil-
ity of fiduciary. 

311 (b) (3) •••• 1 year after the liabll­
. ity arises, or not 
.i.ter than expira­
tion of the period 
for collection of the 
tax, whichever Is 

. later. 
(q), Where Commissioner 

and transferee or fidu-
ciary agree to period of 
assessment. 

.311 (b). (4) ___ _ ,.\t any time during 
agreed period. 

(r) Where taxpayer ~
ceaeed or corporation 
dissolved. 

311 (c>---,--·­ Same period ae if 
death or dissolution 
hae not occurred. 

2. Estate... (a) General rule-----·--· 874 (a)  3 years a(t.e.r mum 
tiled. 

(b) False return 874. (b) (1) At any time. 
(c) No retum .$74 (b) (1) ___ 4tany time. 

3. Gift______ (a) General rule_________ 1016 (a) 3 yean after return 
filed. 

(b) False retum.--~----­ 1016 :(b) (l) __ _ At any time. 
(o) No return----------­ 1()16 (b). (1) .... At uy time. 

4. Mlscell• 
neoua. 

(a) General rule (except 
ineonltl, war--profita, a·
cell*profite · 1 estate, gift 

· tiUAIIi aDd 'certain em• 
ployment tax~). 

8812 (a):.. ••••. Auelament: 4:'. years 
after t.aua beOome 
due. · OcMirt action 
wltlUM»taaeaamat: 
6 years 

..  
after taxea 

~maiiue; 
(b) False ~urns 3312 (b)------ At any time. 
(c) No return___________ 331~ (b)______ At any time. 
(d) WWful attempt to

evade tax. 
3312 (c) At any time. 

Narl:e.--The ilaaessment period la BU&pended until a· notice of c!eft~ Ia 
maned to t!iXPftyer. After the malllng of the notice the taxpayer haa·OO cl&ys 
to vetttion.tlie,.ax :an Court for redetermination of the deficiency. Seea. 272 (a) (1) 
(income 

ts 
ta~); ~a) {1) {estate ,tax) ; 1~12 {a) {1) (Sf$tt~) ; I. R. 0. It 

there 'tt 'pettttdn to the Tax Court the a88es8metit pe'dtSd .._ suspended until 
the dedsl~n: ot 
m 

the Tax Court becomes tl.nal and for 60 <kta' thereafter. Sees. 
{hi~ine t.,U) ; 311 (d) (llablllty of fiduciaries and traliafereea) i 8715 

(estate) ; 1017 (;tft) ; I. R. C. , 
. ttetUn;iif BietJ 'before the due date wlll be eoniddeted' as ftlett' Jon the last date 

p:rOvtdecJ' by lli.w. · sec. 2715 (f), I. R. o. 
See Sec. 8804 for limitation of time 'for Pei'formlng acta· 'postponed by war 

where individual continuously outside the Ametieu after December 6, 19tl, or 
in military and naval forces overseas. 
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TITLE 4: TAX DMSION 

B. Limitation Upon Collection After Assessment 

Tal Code aectlon Tlmellmlt 

1. Income .. _ (a) Where assessment 
timely made, tax may 
be collected by dis­
traint or court pro­
ceedings. 

276 (c) _______ Within 6 years after 
assessment, or prior 
to expiration of 
agreed period. 

2. Estate____ (a) Where assessment
timely made, tax may
be collected by dis­
traint, or court pro­
ceedings. 

874 (b) (2)____ Within 6 years after 
assessment, or prior 
to expiration of 
agreed period. 

3. Gift ______ (a) Where assessment 
timely made, tax may 
be collected by dis­
traint or court pro­
ceedings. 

1016 (b) (2)___ Within 6 years after 
assessment, or prior 
to expiration of 
agreed period. 

4. Miscella-
neous. 

(a) Where assessment
timely made, tax may
be collected by dis­
traint or court action. 

3312 (d) ______ Within 6 years, or 
prior to expiration 
of agreed period. 

NoTE.-Bections of the Code relating to periods of limitation on assessment or 
collection but not included in this summary because of their limited application 
are 274 (b) (collection of unpaid claims in bankruptcy or receivership); 506 (2) 
(deficiency dividends of personal holding companies); 3798 (exemption of in­
solvent banks from tax); 3801 (b) (mitigation of effect of limitations in income 
tax cases); 3805 (due date of returns extended for China Trade Corp.). 

C. Limitation Upon Claims for Refunds and Credits 

ClrcumJtancel Involved Code !II!Ctlon Time limit 

1. Income 
and profits 
taxes. 

(a) When return is filed 
and ta.x paid. 

322 (b) (1) _ _ _ 3 years from time re­
turn is filed, or 2 
years from time tax 
is paid, whichever 
expires later. 

(b) When no return is 
filed. 

322 (b) (1) _ _ _ 2 years from time tax 
is paid, unless claim 
is filed before expi­
ration of period. 

(c) When claim relates 
to overpayment on ac­
count of bad debts or 
worthless securities. 

322 (b) (5) _ _ _ 7 years from date pre­
scribed for filing 
return. 
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TITLE 4: TAX DMSION 

C. Umltations Upon Claims for Refunds and Credits-Continued 

O~lnYOlved Code.uUoa TlmeJimlt 

(d) When claim in (o), 
.upro, relates to de­
duotiblllty of the 'debt 
orlOM on a o&nT-b&ct. 

322 (b) (5)... Election u to (c) or 
(e), whichever ex­
pires later. , 

(e) When the claim is 
attributable to a net. 
operating loes carry­
bact or unused uoeae 
profite credit Cl&ftT• 
bact. , 

322 (b) (6) ••• Period expiring with 
t5th t~a.:r of ·39Ul 
month following 
the end of the tax­
able year of the 
carr:r-JM.ot •. 

2. Estate •••• (a) General rule ••••••••• tno _________ _ 
Within 8 ye&1'll alter 

pa,ment. . 
3. Gift. (a) Overpayment to be 

credited apinst lift 
tax due and balance 

· refunded. 

1027 (b) (1) ••• Within 3 yeara·from 
time tax paid, Gn· 
leae a clatln Iii · ftled 
within the perif)d. 

4. Miecell&­
neoua. 

(a) All claima for refunde 
or credite of tax or
penalties, ucept in­
oome, war-protlte, ex­
ceae-profi.te, eetate and 
Blfttuea. 

8313 _______ .:._ 4 ye&rl alter pay­
ment ·of the taL 

Ncm1.-Returna filed before the due date are conaldered · u Bled on due date. 
Sea. 822 (b) (4). . 

Period may be uteDded by agreement between CODl!llluioner and tupayer. 
Sea. 322 (b) (3). 

D. Limitation Upon Suits for Reeovery of Erroneous Refunds 

Tu: ~fllYIIIved Oede ..... Time limit 

All tu88---- (a) Any refund of tax, lntenwt, 
penalt.y, additional amount or
addition to the tu errone-
oualy refunded. 

8741'------- 2 ye&nl after 
making of the 

· refund. 

(b) When making of the refund 
wu induced by fraud or the 
misrepresentation of a mate-
rial fact. 

3748 (c) ____ 5 :reus alter 
mating of the 
refund. 

Ncm~.-Tablel A, B, C, and D relate only to tuea sovemed by the provieiODI 
of tbe In&eraal Revenue Code. Where the tu Ia for 1938 or prior yeare, tiM 
pllliocla of-Umlt&tion wiD be governed by the provisiODI of the appUcable revenue 
act, and may dUfer from the time epeclfled in the Internal Revenue Code. 
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II. SUMMARY OF PERIODS OF LIMITATION AS PROVIDED 
BY TSE INTERNAL REVENUE CODE OF 1954 

A. Lbnita.tion Upon Assessment or Proeeedings in Court Without 
Assessment 

CircumstaDces Involved Code seotlon (19M) Timallmlt 

1. Income, 
profits, 
estate, 
gifts, ,and
miscella-
neoll8. 

(a) .General rule _________ 6501(a) ______ 3 years after return Is 
filed.· 

(b) Request for assess-
roent . on income re-

. calved during lifetime 
of a deceden~, or by his 
estate; or by a corpoTa­
tion undergoing disso­
lutiOii. 

!JSOl (d) _____ _ 18. months after re­
quest, but request 
cannot be made be­
fore return is filed. 
Limited to. 3 years 
after return is filed. 

(e) Omission of 25 per-
cent of groBS amount. · 

· 6501 (e)______ 6 years after return 
is filed. 

(d) Omission from gross 
Income . of amounts 
fro~· foreign personal-

, hold,ing companies. 

6501 (e) (1) 
(B). 

6 years after return 
ls filed. 

(e) Failure of a peisonal~ 
holding company to file 
with its return the 
items of ·gross Income 
or the names and ad-
dreSses of persons who 
owned (within Sec. 544) 

. more than 50 percent .
of its capital sto<1k. 

6501 (f) ______ 6 years after return 
is filed. 

(f) :False or f1·aurlulent 
return. with intent to 
e:vade tax .. 

6501 (c) (l) ___ No limitation. 

(g). Willful attempt· to 
e:vade tax. 

' 6501 (c) (2)-~- No limitation. 

(h) Failure to file return. 6501 (c) (3) ___ No limitation. 
(l) Agreement in writing 
. between Commissioner 

and taxpayer·to.extend 
period; 

6501 (c) (4) ___ . A8Sel!llment may be 
made at any time 
prior to expiration 
of the agreed time, 

58 
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.L Ulldtadoa .Upoa Aueumeat or Proeeediaga Ia· ·eounv Wiliout 
hHIWIIeDt-co.tiDaed 

Code ~ion (1984) . Tllneumu_ 

1. I~co~_e,
pro.6 t 11, 
estate, gi~
andmiscel­
l&ll~o~ 
.Continued.

(j) Gain upon tbe aale or 
exchange of a residence. 

1034 ID-,-·--- .3yee.r& after ~ayer 
notifies the taxing 
authorities .·of the 
oost of new reel· 
dance or hia .iDten­
tion not tel 'reRJaoe. 

{It} Gain upon fnvolun-
t.ry conversion. 

1033 (a) (3) 
(C). 

· ~, y~ after tup&Jer 
. notifies taxing au-

thorities of inten­
tion to replace or 

. not to· repl&oe ·the 
property~ •.. 

(1) Determination of a 
deficiency under Seo. 
270 for any Y1W' pl.'e" 

. oeding the fifth. 

270 (d).-. •••• .: 1 ·year betond: the 
time fixed for the 

. Ullei8Ulent · ot tile 
·.fifth tuable .. year.J 

(m) Aasesament of: •U..
bility of Initial trana-
feree. 

6901 (o) (1);. __ 1 year alw' expiratioa 
of periOd of Jiiaita.. 
tion -&pilillt 'tu~ 

· ·payer .. ' ., . 
(11) Au818ID8Dtof a trans-

feree of a transferee. 
6901 (o) (!a).:: •• · 1 yearaftuapbwtiou 

' of period· apiD.n 
preceding trans­

. "feJ:ee,. lut DOt more 
than 3 years after 
expiration of period 
against taxpayer; 
except if court pro-:­
ceedinga. for, «.tUao­
~on halt~: -begun, 
then 1 .yefl,"t . 4f~r 
returD of. ~ution 
in court proceed-
ings. 

(o) AsaeBIIment of lia-
bftity of fiduciary, 

6901 (o) (3) •• 1 year after the -Ua­
. bllity aiisee, or not 

later thllbl' upJra.;· 
· · tlon ·of . the period' 

for edllectlon ()f' the 
tax, wirlobever Ia 
later •... 
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11TLE 4: TAX .DIVISION 

A. Umitatlon Upon Assessment or Proeeedbags in Court Without 
Auessment-Continued 

Tu Clrcumstancellnvolved Code ~~eotlon (10M) Time limit 

1. Income, 
piofite, 
estate, 
gifts and 
iniscella-
neous--
Continued.

(p) Where Commissioner 
and transferee or fidu-
ciAzy agree to period of 
assessment. 

6901 (d) (1)-. At any time during 
agreed period. 

(q) Where taxpayer de-
ceased or corporation 
dissolved. 

6901 (e) ______ Same period as if 
death or'· dissolu-
tion has not OC• 

curred. 

NOTBs.-The assessment period is suspended until a notice of deficiency is 
mailed to taxpayer. Mter the mailing of the notice the taxpa.yer has 90 days to 
petition the Tax Court for redetermination of the deficiency. Sec. 6213 (a) 
(income tax, estate tax, and gift tax), 1954 I. R. C. U there ia a petition to the 
Tax Court the assessment period is suspended until the decision of the Tax Court 
becomes final and for 60 days thereafter. Sec. 6503 (a) (1) (income, estate and 
gift tax); 6901 (f) (Uability of fiduciaries and transferees), 1954 I. R. C. 

Returns filed before the due date will be considered as filed on the last date 
provided by law, Sec. 6501 (B) (1), I. R. C. 

See Sec. 7508 for limitation of time for performing acts postponed by war 
where individual continuously outside the Americas after December 6, 1941, or ln 
military and naval forces overseas. 

B. Limitation Upon Collection After Aueument 

Tax Circumatanoes Involved Code ~~eotlon (10M) Time limit 

l.lncome, 
estare,gift, 
and mis-
oellaneous. 

(a) Where assessment 
timely made, tax may 
be collected by dis-
traint or court pro-
oeedings. 

6502 (a) ______ Within 6 years after 
assessment, or prior 
to expiration of 
agreed period. 

N OTE.-Sections of the Code relating to periods of limitation on assessment or 
collection but not included in this summary because of their limited application 
are 6503 (b) (collection of unpaid claims in bankruptcy or reoeivership); 547 (b) 
(deficiency dividends of personal holding companies); 7507 (exemption of insol­
vent banks from tax); 1311 (mitigation of effect of limitations in income tax oases); 
6072 (e) (due date of returns extended for China Trade Corp.) . 

.J'anuary 1, 1955 
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TITLE 4: TAX DMSION 

C. Limitation Upon Claims for Refunds and Credits 

Tp; Clroumstallcellnvolved Code aectlon (1QM) Tlmellmlt 

1. Income,
profits, es-
tate, gifts, 
and m.is-
ceUaneous. 

(a) When return is filed 
and tax paid. 

6511 (a) ______ 3 years from time re-
turn is filed, or 2 
years from time tax 
is paid, whichever 
expires later. 

(b) When no return is 
rued. 

6511 {a) ______ 2 years from time tax 
is paid. 

{c) When claim relates to 
overpayment on ac-
count of bad debts or 
worthless securities. 

6511 (d) {1)-- 7 years from date pre-
scribed for filing re-
turn. 

{d) When claim in (c),
supra, relates to de-

. ductibillty of the debt
or loss on a carryback.

6511 (d) (1)-- Election as to (c) or 
(e), whichever ex-
pires later. 

(e) When the claim is 
attributable to a net 
operating loss carry-
back or unused excess 
profits credit carry-
back. 

6511 {d) (2) -- Period expbing ~th
15th day of 39th 
monthfollo~ngthe 
end of the taxable 
year of the carry-
back. 

2. Stamp •••• When tax is paid •••••••• 6511 (a) ______ 3 years from time tax 
was paid. 

NOTB.-Returns filed before the due date are considered as filed on due date. 
Sec. 6513 (a). Period may be extended by agreement between Commissioner and 
taxpayer. Sec. 6501 (c) (4). 

D. Limitation Upon Snits for Reeovery of Erroneous Refunds 

Tu Clroumatances Involved Code section (19M) T!melbnlt 

All taxes (a) Any refund of tax, 
interest, penalty, add!-
tional amount or add!-
tion to the tax erro-
neously refunded. 

6532 {b) ______ 2 years after making 
of the refund. 

(b) When making of the 
refund was induced by 
fraud or the m.lsrepre-
sentation of a material 
fact. 

6532 (b) ______ 5 years after making 
of the refund. 

NoTI!I . ...:....Tables A, B, C, and D relate only to taxes governed· by the provisions 
of the ·1954 Internal Revenue Code. Whei:e the tax is for 1953 or prior years, the 
periods of limitation will be governed by the provisions of the applicable revenue 
act. 

January 1, 1951i 
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APPENDIX B* 
TABLE OF P'INCIPAL CRIMINAL TAX STATUTES 

o ... PeDal e&amte Muimam peualtJ' Bta&ute ol Hmltatloul Period of 
Umlca&u 

Willfully attempting to evade and defeat any tax
imposed by Chapter 1 of the Intern&l Rev&-
nue Code. 

Sec. 145 (b), 
I. R. C.· 

$10,000 fine or 5 ye&l'B' im-
prisonment, or both. 

Sec. 37 48 (a) (2), 
I. R. C. 

6 years. 

Willfully failing to file returns, submit infomtatlon 
or pay tax. 

Sec. 145 (a), 
I.R. C. 

$10,000 fine or 1 year's im-
prisonment, or both. 

Sec. 3748 (~), 
L R. C. 

3 years. 

Willfully aiding or assisting in, or procuring, 
counseling. or advising the preparation or pres-
entation of false or fraudulent return, affidavit, 
claim, or document. 

Sec. 3793 (b), (1), 
I.R. C. 

$10,000 fine or 5 years' im-
prisonment, or both. 

Sec. 37 48 (a) (3), 
I.R. C. 

6 years. 

Conspiring to commit any offense against the 
United States, or to defraud the United States 
in any manner or for any purpose. 

18 u. 8. c. 371 ____ $10,000 fine or 2 years' im-
prisonment, or both •. 

Sec. 3748 (a), 
I.R.C. 

6 years. 

Willfully making falae statements or represent&-
tiona in any matter within the jurisdiction of any 
department or agency of the United States. 

18 U. 8. C. 100L. $10,000 fine or 10 yea.r8' im-
prisonment, or both. 

18 u.s. c. 3282~-- 3 years. 

Willfully making and subscribing a false return ____ Sec. 3809, I. R. C. Pena.ltlea prescribed for per-
jury. Sec. 125 of the Crim-
inal Code. 

Seo. 3748 (a), 
I.R. C. 

3 years. 

Willfully attempting to evade and defeat excise 
taxes imposed by Sections 2400, 2401, 2402 of 
the Internal Revenue Code. 

Sec. Z107 (c), 
I.R. C. 

$10,000 fine or 5 years, or
both. 

Sec. 3748 (a) (2),
I.R;C. 

6 years. 

Willfully attempting to evade and defeat Social 
Security taxes imposed by Titles VITI or IX of 
the Sc?cial Security Act. 

·Sec. 2707 (c), 
I.R.C. 

$10,000 fine or 5 years, or
both. 

Sec. 3748 (a) (2), 
I.R.C. 

(}years. 

• AD L B. C. cHaUoos are to 18311 oode. Bee Bapplemmtal Appendix B for 111M ltlltutor1 chaDBIII· 
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SUPPLEMENTAL APPENDIX B 

TABLE OF PRINCIPAL CRIMINAL TAX STATUTES: I. R. C., 1954 

Olfenae Pmall1iltute Mulmum peoalty Statute ol.llmltatlous Period. of
llmltatlon

Willfully attempting to evade and defeat any tax 
imposed by the Internal Revenue Code of 1954. 

Sec. 7201, I. R. C., 
1954. 

$10,000 fine or 5 years' im-
prisonment, or both. 

Sec. 6531, I. R. C., 
1954. 

6 years. 

Willfully failing to file returns, or pay tax ________ Sec. 7203, I. R. C., 
1954. 

$10,000 fine or 1 year's im· 
prisonment, or both. 

Sec. 6531, I. R. C., 
1954. 

6 years. 

Willfully making and subscribing a false return ___ Sec. 7206 (1), I. R. 
c., 1954. 

$5,000 fine or 3 years' im-
prisonment, or both. 

Sec. 6531, I. R. C.,
1954. 

6 years. 

Willfully aiding or assisting in, or procuring, 
counseling, or advising the preparation or pres-
entation of false or fraudulent return, affidavit, 
claim or document. 

Sec. 7206 (2), I. R. 
c., 1954. 

$5,000 fine or 3 years' im-
prisonment, or both. 

Sec. 6531, I. R. C., 
1954. 

6 years. 

Willfully delivering or disclosing list, return, ac-
count, etc., known to be fraudulent or false as 
to a material matter. 

Sec. 7207, I. R. C., 
1954. 

$1,000 fine or 1 year's im-
prisonment, or both. 

Sec. 6531, I. R. C., 
1954. 

6 years. 

Conspiring to attempt to evade or defeat any tax, 
or to defraud the United States in any manner 
or for any purpose. 

18 u. s. c. 371__ __ $10,000 fine or 2 years' im-
prisonment, or both. 

Sec. 6531, I. R. C., 
1954. 

6 years. 

Willfully making false statements or represent&-
tiona in any matter within the jurisdiction of 
any department or agency of the United States. 

18 u. 8. c. 1001_ __ $10,000 fine or 10 years' im-
prisonment, or both. 

18 u. 8. c. 3282, 
as amended 
(Sec. 10 (a) and 
(b), P. L. 769, 
83d Cong., 2d 
Seas.). 

5 years. 
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