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TITLE 4: TAX DIVISION

INTRODUCTION

This Title is an effort to gather into readily accessible form such
information as United States Attorneys most frequently require in
the handling of civil and criminal tax matters, with part.xcular em-
phasis on purely procedural questions:

An attempt has been made to outline fully the responfnbllty of

United States Attorneys in their contacts with the Tax Division, with
field employees of the Internal Revenue Service, and in the trial
and appeal of tax cases. The functions of the Tax Division are ex-
plained in order to acquaint United States Attorneys with the kind
and nature of assistance they may obtain upon request and to deline-
ate the circumstances under which the Division assumes direct re-
sponsibility for the conduct of tax cases.
. Substantive law has been examined only to the extent necessary
to resolve jurisdictional questions.” Any attempt to discuss the
numerous technical and controversial issues which may arise under
the internal revenue laws would obviously exceed the intended scope
of this Title. Such a discussion is not believed necessary since United
States Attorneys are urged and encouraged to call upon the Tax Divi-
sion for assistance and advice as often as necessary when problems
relating to tax matters arise. Only in this manner can we hope to
achievé the degree of coordination and control of tax litigation essen-
tial to serving the best interests of the Government.

It is an important function in the handling of tax litigation to corre-
late the problems and urge upon the courts the adoption of uniform
principles which can be satisfactorily applied to related cases and to
administrative situations within the Treasury. There will be few
instances in which a particular tax case may not have a bearing on
cases pending in other jurisdictions or upon the administration of the
revenue laws. Embarrassing situations will arise in the courts if
there is lack of harmony in the approach of those representing the
Government. This can be avoided only through a centralized control
of tax litigation, in the appellate courts as well a8 in the trial courts.

The Tax Division in the course of its conduct of tax litigation be-

comes familiar with the great body of judicial precedents in all courts,
including the Supreme Court, and with the administrative interpre-
tations and the trend of administrative rulings. The files of the
Internal Revenue Service, including all available data and informa-
tion, and the Service’s suggestwns are furnished directly to the Tax
Division, Therefore, it is desirable in most instances that the Tax
Division prepare, or supervise the preparation of all pleadings, stipus

(1) .
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lations, ete., prior to trial, that an attorney from the Department be
present to try or assist at the trial of tax cases, and that the Depart-
ment prepare or approve all briefs before they are filed in court.

Experience suggests that the best results in tax litigation are
obtained through the cordial cooperation of the United States At-
torneys and attorneys of the Department in the preparation of the
case for trial and in the trial or other disposition of the case.

The primary sources of federal laws relating to internal revenue are
the Internal Revenue Code of 1939 (herein referred to.as I. R. C.
1939) and the Internal Revenue Code of 1954 (herein referred to as
I R. C. 1954). I. R. C. 1954 was enacted August 16, 1954. The
income tax provisions are generally effective for the taxable year
beginning after 1953; the estate tax provisions apply to estates of
decedents dying after enactment of the Code; and the gift tax, em-
ployment tax, and excise tax provisions take effect January 1, 1955.
The procedural and administrative provisions of this Code are gen-
erally effective immediately after enactment of the Code. For the
effective date of particular provisions of the I. R. C. 1954, see Section
7851, The most convenient source of the new law is the official volume
of the Internal Revenue Code of 1954 or the new Code volume of the
loose leaf tax services. The 1954 Code is also published in the
Statutes at Large (68A Stat.).

Of course much of the current tax litigation is controlled by the
Internal Revenue Code of 1939 (53 Stat., Part I). I R. C. 1939
has been amended numerous times by Revenue Acts and other miscel-
laneous acts which have repealed, added to, or changed its original
provisions, and 1. R. C. 1954 has already been amended in various
sections, These amendatory acts are to be found in the Statutes at
Large which is the primary statute citation to be used. No single
official volume containing all the revenue laws in effect at any one
certain time is available, but a convenient method of finding the law
as it existed at a particular time is by the use of the separate Code
volume of the loose leaf tax services. The United States Code, Title
26, may also be used for this purpose but it may not be used as the
primary statute citation since it is only prima facie the law.

TRIAL OF CIVIL TAX CASES

GENERAL

Since the attorneys from the Tax Division assume the burden in
handling the trial of most tax cases, with the cooperation and assist-
ance of the United States Attorneys, it is deemed important that all
United States Attorneys be given information through this Title to
serve as a useful gunide, as to the correlative duties and responsibilities
of the trial attorneys from the Tax Division and the United States
Attorneys and their assistants in the trial of these cases. Although

January 1, 1855
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the United States Attorneys:do not as a rule have the primary re-
sponsibility for tax litigation, it is essential that they become familiar
with the fundemental jurisdictional as well as procedural rules in
that field, - For that reason the various types of tax suits, and the
circumstances under which they find their way into the trial courts,
will bs outlined immediately hereinafter, as a preliminary to detailing
the procedures involved. .

SUITS AGAINST THE UNITED STATES
Suits for Refund

The most common tax suits brought against the United States are
for the recovery of taxes allegedly erroneously paid by taxpayer.

Under 28 U. S. C. 1346 (a), the United States District Courts are
given original jurisdiction concurrently with the Court of Claims in
civil actions against the United States for the recovery of internal
revenus taxes (including penalties) alleged to have been erroneously
or illegally assessed or collected. The jurisdiction of the District
Courts in these suits has been extended by 28 U. S. C. 1346 (a) (1),
as amended by Section 2 of the Act of July 30, 1954, c. 648, 68 Stat.
589, to include suits against the United States in any amounts regard-
less of whether or not the Collector (or Director) who collected the
tax is dead or out of office.

Under the familiar rule that the United States may be sued only
with its consent, the United States i entitled to prescribe the condi-
tions under which it may be sued. . Prior to July 30, 1954, jury trials
were not permitted in tax suits against the United States. However,
28 U. S. C. 2402 (a), as amended by Section 2 of the Act of July 30,
1954, ¢, 648, 68 Stat, 589, now permits jury trials in tax suits against
the United States upon the timely request of either party. In a suit
against the Collector (or Director) of Internal Revenue, either party
has always been entitled to a jury trial upon a timely request. The
amendment 6f Section 2402 (a) does not state whether it is.applicable
s¢ as to permit jury trials in suits against the United States which
were pending on the date of its enactment. o

' No suifs.to recover internal revenue taxes alleged fo have been
erronéously ‘sssessed or collected shall be maintdined tnless a cldim
for refund of ¢redit has been duly filed with the Commissioner’ of
Internal Revenue according to law and the regulations of the Treas-
ury Department. Section 7422 (a), I. R. C. 1954, -See Section 6511
ta), (b); 5905 (a), I. R. C. 1954, for sufficiency and timeliness of
claims for refund for various taxes. (See Sections 8772 (a) (1) for
simildr provisions tnder I. R. C. 1989, See, also, Sections 822 (b)
(1) (5) (6),910, 1027 (b) (1); 1636 (a) (1) and 8313 for sufficiency
and timeliness of claims for refund for various taxes under I. R. C.
1939.) Also note Tables I and IT, Appendix A, for limitations upon
claims for refund under both the 1939 and 1954 Codes.

January 1, 1958
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No suit or proceeding to recover internal revenue taxes, penalties
or other sums shall be commenced before the expiration of six months
from the date of filing* of claims for refund unless the Commissioner
renders a decision within that time, nor after the expiration of two
years from the date of the sending by registered mail by the Commis-
sioner to the taxpayer of notice of the disallowance of the part of the
claim to which the suit or proceedings relate. Sec. 6532 (a) (1),
L R. C.1954. (See also, Section 3772 (2) (2), L. R. C. 1939.)

Section 6532 (a) (2), I. R. C. 1954 (new), provides that the 2-year
period of limitations may be extended for such period as may be
sgreed upon in writing between the taxpayer and the Secretary or his
delegate.

Suits on Accounts Stated

Under certain circumstances taxpayers may sue the United States
(but not the Director or Collector) on the basis of account stated
where certificates of overassessment have been duly scheduled by the
Commissioner of Internal Revenue and delivered to the taxpayers, on
the theory that by issuing and delivering such certificates the United
States has impliedly promised to pay the amounts of such certificates.
Bonwit T'eller & Co. v. United States, 283 U. S. 258. Where such
suits may be maintained they are not governed with respect to the
statute of limitations by Section 6532, I. R. C. 1954, but are governed by
28 U. S. C. 2401 (a), and may thus be brought within six years from
the date the action accrues or from the date the certificate of over-
assegsment is delivered. The District Courts have jurisdiction of
such suits if the claim does not exceed $10,000. In cases where the
claim exceeds $10,000, the Court of Claims has exclusive jurisdiction.
28 U, S. C. 1346 (a). '

Suits to Quiet Title or Foreclose Mortgages or Liens -

It is provided in 28 U. S. C. 2410 (a) that undeér certain conditions
the United States may be named a party in any civil action in the
United States district courts, or state courts having jurisdiction of
the subject matter, to quiet title or to foreclose a mortgage or other
lien upon real or personal property on which the United States has
or claims a mortgage or other lien. See also Section 7424, I. R. C.
1954, authorizing petition for permission to bring suit to quiet title

*Section 76502, I. R. Q. 1954, provides that a claim for refund is filed when
mailed instead of when received by the Collector (or Director).

January 1, 1855
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when the Secretary or his delegate fails to mthmze fuit to an'foroe
a lien or subject property to payment of a tax under Secuon 7408;
ER. C.1954, within 6 months after request. - =
Tf an action of this character is filed in a state eourt, the canee
may be removed by the United States to the district court of the

United States for the district and’ dmmon in whxch the actlon is pend-
ing. 28T. 8. C. 1444, 1446, :

Suits Involving Tax Liens

Smts in which the United States may be named as a party defénd-
ant by reason of the existence of a tax lien are dlsonssed under a
separate heading, infra. '

SUITS AGAINST COLLECTORS ‘OR DIRECTORS OF
INTERNAL REVENUE

Suits for Refund

Most numerous of all tax. suits are suxts agamst the Collectors or
Directors of Internal Revenue for the recovery of taxes allegedly
overpaid by taxpayer.

Prior to the reorganization of the Internsl Revenue Servme
under Reorganization Plan No. 1 (1952), effective March 15, 1952,
internal Tevenue taxes were collected by Collectors of Internal Rev-
enue who servéd in various collection districts throughout the United
States and its territorial possessions. Under the reorganization the
offices of Collectors were abolished and the duties of such Collectors
were talten over by Diréctors of Internal Revenue, which offices were
crested upnder the reorgapization. Hereinafter “the Director” and
“the Collector” will be uged interchangeably.

Fer many years the, courts haye recognized a common law actlpn

e form of aesumpsﬂ; in favor of taxpa.yers for the recovery of
mternal revenue taxes, which action lieg agamst the Collector who
col]eeted the tax, when such collection was erToneous or ;.ﬂegal ﬁow-
éver, in Rrachcally all cases of this character the Callector | i8 not
reqm.red to pay any judgment rendered against lnm for, the reasan
that the trial court issues a certificate of probable cause whwh trans.
mutes the judgment into one agamst the United States.” 98 T,.8. C.
2006. * Nevertheless, the action is treated for other pyrposes a8 being
a personal action against the Collecter See Moore Ioe Cream.Qo,
V. ane,289U S. 878, : . .

e
-

[ f
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Under the Act of July 16, 1052, c. 892, 68 Stat. 785, Sec. 3, actions
of this character may be instituted against the Director of Internal
Revenue who collected the tax in the same manner and under the
same circumstances as such action would lie against a Collector.
Suits of this character may be maintained in the district courts
against only the Collector or Director who collected the tax, or his
personal representative in case of his death. Patton v. Brady, 184
U. 8. 608. They do not lie against & successor in office. Smictanka
v. Indiana Steel Co., 257 U, S. 1. There is no statutory limitation
88 to the amounts for which these suits can be brought. The right
to trial by jury may be demanded as provided in Rule 38 (b), Fed.
Rules Civ. Proc., by either the plaintiff or the defendant.

Suits to Restrain or Enjoin

Taxpayers often seek to restrain or enjoin Collectors from collect-
ing taxes or levying upon or selling properties of a taxpayer. In these
cases the taxpayer usually attempts to allege facts showing that, if
threatened actions are taken by the Collector, he will suffer irreparable
injury and that he has no adequate remedy at law if the threatened
actions are carried out. Section 7421, I. R. C. 1954, specifically pro-
vides that no suit to restrain the assessment or collection of any tax
may be maintained in any court except as to taxes assessed during the
90-day period of a deficiency notice given taxpayer as to proposed
assessments of income, excess profits, gift or estate taxes, or while a
petition is pending before the United States Tax Court or until after
the decision of the Tax Court on such petition has become final.

Notwithstanding the provisions of Section 7421, the courts have
granted injunctions against Collectors restraining the collection of
taxes or sales of properties on distraint where exceptional circum-
stances have been shown, especially where the tax appears to be arbi-
trary and oppressive and where if it is collected the taxpayer’s business
would be destroyed and a loss caused for which the taxpayer has no
adéquate remedy at law, Dodge v. Osborn, 240 U. S. 118; Dodge v.
Brady, 240 U, S. 122; Hill v. Wallace, 259 U. S. 44; leler v. Nut
Margarine Co.,284 U, S 4983 Rickert Rice Millsv. Fonteowt 297 U. S.
110; Allen v, Eegents, 304U, S. 430

Although perhaps a few isolated cases can be cited to. the contrary,
the courts will not grant ah injunction simply upon a showing that
the tax is not legally due dnd that if an injunction is not granted an
erroneous tax will be collected. Graham v. duPont, 262 U. S. 234;
Snyderv. Marks, 109 U. S. 189,

January 1, 1955
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No proveedings for & declaratory judgment to determine tax liability
may be brought. Wilson v. Wilson, 141 F. 24 390 (C. A. 4); 28
U. 8. C. 2201,

SUITS BY THE UNITED STATES

-General

Generally court proceedings are resorted to for the collection of
taxes against delinquent taxpayers when it appears that judicial
process will be more effective than summary administrative action.
Sometimes it is deemed advisable to reduce tax claims to judgment
because of the impending bar to their collection by the statute of
limitations. See Appendix A to this Title for tables of’ the statute of
limitations on assessment and collection of taxes.

Section 7401, I. R. C. 1954, provides that no suit for the recovery of
taxes shall be commenced without the authorization or sanction of the
Commissioner of Internal Revenue and the direction of the Attorney
General. In emergencies it may not be possible to obtain the authori-
zation of the Attorney General and the sanction of the Commissioner
of Internal Revenue in advance of institution of the suit because of
limitations requirements, In such cases, the United States Attorneys
should advise the Department promptly and furnish a report settmg
forth the facts, the reasons for the emergency and at least two copies
of the complaint. The sanction of the Commissioner in such cases
may be obtained after the suit is filed. Cf. United States v. Tilling-
Aast, 55 F. 2d 279, aﬂirmed without dlscumon of thls poxnt, 69 F.2d
718 (C A. 1) "

Enforcement of Llens

Judicial proceedings to enforce tax liens are dmcussed under & sep-
arateheading, infra. SN
Bankruptcy, Receivérships, Etc.

The enforcement af tex claims in bankruptey, receivership, probate
and msolvency proceedmgs are discussed under a sepmte heudmg,

mfm

Suits Without Assessmant

‘In some instances, suits against the taxpa;zers may be authorized
even though the taxes have not been assessed. Suits of this character
be instituted within three years a.fterlt'he Bilitig of theé retitrns.

See Section 6501 (a), I R. C. 1954, prowdlpg the general statute of
limitations. See Appendix A for other time, hmlts provxded in ¢cases
of this character. "The right of the United States to maintain siits
without assessment has been judicially recognized. Savings Bank v.

January 1, 1958
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United States, 19 Wall, 227; King v. United States, 99 U. S. 229,
In actions of this character where no assessment has been made and
where the United States does not have a lien, it is necessary for
the United States to assume the burden of proof without the benefit
of the presumption of correctness which normally attaches to the
assessments of the Commissioner of Internal Revenue. United States
v. Rindskopf, 105 U. S. 418; Paschal v. Blieden, 127 F. 2d 398 (C. A.
8) 3 Fiori v. Rothensies, 99 F 2d 922 (C. A. 3); Welok v. Helwering,
290 U. S. 111,

Equity_ Suits to Set Aside Fraudulent Transfers

The district courts clearly have jurisdiction in suits on behalf of
the United States to set aside transfers of property by a taxpayer
which are fraudulent or which are made without fair and adequate
consideration for the purpose of avoiding or evading the payment
of federal taxes. See Section 7402 (a), I. R. C. 1954. In addition to
the statutory provisions the United States is entitled, as is an ordinary
creditor, to institute suit under applicable provisions of state law
to set aside conveyances made in fraud of the rights of any unpaid
creditor. The equitable remedy is available to the United States for
the reason that until the fraudulent conveyance has been set aside
distraint cannot be made upon the property in aid of the lien of the
United States, See Zimmern v. United States, 87 F, 2d 179 (C. A.
5), cert. denied, 800 U. S. 671; Dooley v. Pease, 180 U. 8. 126; Grreen
v. Van Buskirk, 7 Wall. 139. It is unnecessary to exhaust the remedy
against the transferor before proceeding against his property in the
hands of the transferee. Pierce v. United States, 255 U. S. 398;
Umted States v. Fairall, 16 F. 2d 328,

Equity Suits to Recover Taxes from Transferees Under the Trust
Fund Theory

Rule 2, Fed, Rules Civ. Proc., provides that only one form of action,
to be known as & “civil action,” may be brought in the district courts.
This modified 28 U. S. C., 1940 ed., 384, since repealed, which pro-
vided that suits in equity shall not be sustained in any court of
the United States where a plain, adequate and complete remedy may
be had at law. See Advisory Notes to Rule 2, Fed. Rules Civ. Proc.
Under Rule 2, and under Section 7402 (a), I. R. C. 1954, the district
courts have junsdictlon to grant complete equitable relief in suits
brought in behalf of the United States under the trust fund theory to
recover taxes from transferees of the property of insolvent or defunct
taxpayers.

January 1, 1955
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-'The trust fund.doctrine applies irrespective of whether the transfers
were made without notice of the tax or without any fraudulent intent
in fact. Updike v. United States, 8 F. 2d-918- (C. A. 8), cert
denied, 271 U. S. 661. It is unnecessary for the United States to
exhaust its remedy against the transferor before proceeding under
the trust fund theory aghinst the transferee when it appears that
the transferor has insufficient assets to satisfy the tax. Cleveland v.
Commissioner, 28 B. T, A. 578, afirmed sub nom. Flynn v. Commis-
swner,'ﬂ F. 2d 180 (C. A. b) ; Coffes Pot Holding Corp. v. Commis-
sionen, 118 F. 2d 416 (C. A. 5).

The liability of the transferee is joint as well as several to t.he
extent of the amount or value of the assets of the taxpayer which
such trangferee hasg received. Phillips w. Oonwmmom 283 U, S.
589, . This equitable remedy against the transferce is fiot. exclugive,
Leighton v. United States, 289 U. 8. 506, . Additional administrative
remedieg are provided for the ‘assessment, and enforcement of tra,ns~
feree linbilities. See Section 6901, I. R. C. 1954. v :

Suits to Enforce Liability of Fiduciaries

Section 3466, R. S. (31 U. S. C. 191) provides that whenever any
person indebted to the United States is insolvent, or whenever the
estate of any deceased person in the hands of administrators or execu-
tors is insufficient to pay all the debts due from the decedent, the debts
(which includé taxes) due the United States shall be first satisfied;
and the pnorlty established also extends to cases (1) in which s
debtor without stifficlent assets to pay all his debts (including taxes)
makes a voluntary assignment of his propetty, or (2) in which the
estate and effects of an absoondmg, concealed or absent debtor are
attached by process of law, or (3) in which an act of bankruptcy is
comm1tted United ‘States v. Oklahama, 261 U. S. 253 ’

Section 3467, R.'S., as gmended by Section 518 (a) Revenue Act of
1934, provﬂes that. every executor, admlmstra.tor, asmgnee or other
person who pays, in whole or in part, any debt due by the estate or
person for whom or which he acts before satlsfymg ipaymg dabja
(including faxes) due to the United States from such person or estate,
bécomes personally liable, to the extent of such payments, for. the
debta (Including taxes) so due to the United States or s much thereof
as mey remain dub and unpaid. See Uniled States v. Weisburn, 48
F. Supp. 393; United.States v. Kaplan, 14 F. 9d 684 (C. A. 2) ; United
States V. Fmt Huntington Nat. Bank, 34 F. Supp 578, aff’d pq'
ouriam, 117 F.2d 376 (G A.4).

The rémedy by suit in.the United States dlstnct ‘court to enforcs
the personal liability of the fiduciary is alternative and not exclusive
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of the administrative remedy for enforcing the liability of fiduciaries
and transferees under Section 6901, I. R. C. 1954. See Leighton v.
United States, 289 U. 8. 508; United States v. First Huntington Nat.
Bank, supra.

Suits for Erroneous Refunds

Section 7405 (a), I. R. C. 1954, provides that any internal revenue
taxes which have been erroneously refunded may be recovered in suits
brought by the United States within two years after the making of
such refunds. The 2-year period of the statute of limitations runs
from the date the refund is actually made to the taxpayer rather than
from the date of its allowance by the Commissioner. United States
v. Wurts, 308 U. S. 414. See Table D, Appendix A. The remedy
afforded the United States is cumulative and in addition to the right
of the Commissioner to reopen the case and determine the amount of
the tax by administrative processes, United States v. Tuthill Spring
Co., 55 F. 24 415.

Penalty Suits for Refusal to Surrender Property Subject to
Warrants of Distraint

Section 6332, I. R. C. 1954, provides that any person in possession of
property, or rights to property, subject to distraint, upon which a
levy has been made, shall, upon demand by the Director making the
levy, surrender such property or rights to the Director or his deputy,
unless the property or rights so levied upon are at the time of surren-
der subject to an attachment or execution under any judicial process.
This section further provides that any person who violates these
provisions shall become individually liable to the United States in
a sum equal to the value of the property or rights not so surrendered
to the Director or his deputy, but not exceeding the amount of the
taxes, including penalties and interest, for the collection of which the
levy was made, together with costs and interest from the date of the
levy. Jurisdiction over this form of action is in the district courts.
281U.8.C.18435.

The defendant in such actions is not permitted to raise defenses
ordinarily available in actions directly instituted against the taxz-
payer for collection of the tax, such as constitutionality, amount, or
validity of the assessment, or the statute of limitations. United
States v. Marine Midland Trust Co. of New York, 46 F. Supp. 88;
United States v. Bank of Shelby, 68 F. 24 538 (C. A. 5) ; United States
v. First Capital National Bank, 89 F. 2d 118 (C. A. 8) ; United States
V. Penn Mut. Life Ins, Co., 130 F. 2d 495 (C. A. 3).
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Suits on Bonds to Stay Collection of Taxes

Where extensions of the time for payment of taxes have been
granted by the Bureau of Internal Revenue upon the taxpayer’s giving
bond with surety covering the taxes, and default occurs with respect
to such extended payments, suits may be instituted in the district
courts by the United States and sometimes by the Collectors to en-
force the conditions of the bonds.

In suits for breach of conditions of such bonds, it is generally held
that the defendants cannot question the amount or validity of the tax.
Gray Motor Co. v. United States, 16 F. 2d 867 (C. A..5) ; Bowers v.
American Surety Co., 30 ¥. 2d 244 (C. A. 2), cert. denied, 279 U. 8.
£65.

When the bond runs to a certain Collector, and the suit is brought
in the name of such Collector, the action does not abate upon the
Collector’s death but may be brought in the'name of the succeeding
Collector. Fiw v. Phila. Barge Co., 280 U.' S, 530. Suits on bonds
running to a Collector should be brought in the name of the incumbent
Collector regardless of the name set forth as obligee in the bond.
McCaughn v, Union Paving Co.,63 F. 2d 258 (C. A. 8).

‘Suits to Establish Taxes and Lien Rights

On some occasions it has been deemed advisable to institute suits
in the district courts to establish tax liabilities and lien rights where
the assets of the debtor are in custodia legis. It is held that where
there are assets in the custody of the court, as in probate and certain
types of insolvency proceedings, a suit may be instituted in the federal
court for a determination and establishment of the Government’s
rights, although the district court has no jurisdiction to enter judg-
ments or orders interfering with the custody of the assets in the
probate or other state court. See Morris v. Jones, 829 U. S. 545;
Markham v. Allen, 826 U. S. 490; Propper v. Clark, 837 U. 8. 4712;
Waterman v. Canal-Louisiana Bank Co., 218 U. 8, 83. When such
suits are authorized or sanctioned by the Commissioner and ars di-
rected by the Attorney General, the United States Attorneys will be
given special instructions concerning the type of order which may be
entered by the district court, when judgment is secured. :

CLAIMS OF UNITED STATES IN BANKRUPTCY, RECEIV-
ERSHIP, PROBATE, AND INSOLVENCY PROCEEDINGS
~ General
. The Department has arranged with the Internal Revenue Service
to deal directly with the United States Attorneys in cases which. in-
January 1, 1858
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volve bankruptey, receivership, and decedents’ estate matters where
the Director’s efforts have proved or may prove inadequate. In most
cases no serious technical questions arise, and satisfactory adjust-
ments are worked out; however, occasionally an important question
will arise in such a case.

The United States Attorney should notify the Department of the
prospect of serious controversy involving technical tax questions, fur-
nishing copies of relevant papers, and arrangements will then be made
with the office of the Chief Counsel, Internal Revenue Service, so that
the general supervision of the matter may be taken over by the Tax
Division.

Bankruptcy Proceedings

Notice of adjudication.—Section 6036, I. R. C. 1954, places a duty
upon every trustee in bankruptcy to give notice in writing to the
Secretary of the Treasury, or his delegate, of his qualification as such,
in such manner and in such time as provided by the regulations, so
that an immediate determination may be made by the Commissioner
as to whether all taxes have been properly returned. Prompt assess-
ment may be thereafter made. ,

When a person or corporation is adjudicated a bankrupt under
Chapters I to VII, Bankruptcy Act, or files a petition for relief under
Chapters X, XTI, XTI, XIII, XIV, or XV, Bankruptcy Act, it is the
practice of the Commissioner promptly to determine and assess against
the bankrupt or debtor all taxes which may be due and owing. See
Section 6871 (a), I. R. C. 1954.

Proof of olaim filed by Director—It is the practice in bankruptey
cases for the Directors to file claims for taxes, including those assessed
pursuant to the notice mentioned above. These claims must be filed
within six months after the first date set for the first meeting of
creditors unless the time is extended before the expiration of such
period for good cause shown. See Section §7n, Bankruptcy Act, as
amended.

It is the practice of the Director to supply the United States Attor-
ney with copies of claims filed together with a report on Treasury
Form 166A. In many cases this ends the matter so far as the United
States Attorney is concerned because the claim will be allowed and
paid by the trustee in bankruptcy as a matter of course from the
bankrupt’s estate to the extent that funds are available.

Contested cases—In some bankruptcy cases questions as to the
merits or priority of the Government’s claim will be raised by objec-
tions or other appropriate pleadings which may involve considerable
litigation. In the event objections are made to the allowance of

January 1, 1955



13
TITLE 4: TAX DIVISION

claims by the United States for taxes, or if questions of priority
or other issues are raised, the United States Attorney is requested
promptly to forward to the Department copies of papers relating to
the questions involved, together with a statement concernifig the
matters presented so that ‘the Department w1ll be in a position to
give appropriate assistance. = -

Sec. 64a, Bankruptcy Act, as amended, gives the bankruptey court
power to determine all questions as to the correctness of the tax assess-
ment as well as the priority of the claim of the United States. No
petition for redetermination may be filed in the Tax Court after
adjudication of bankruptcy. Section 6871 (b), I. R. C. 1954, (Ses
also 274 (a) L R.C. 1939) '

If the United States is aggrieved by an order of a referee in bank-
ruptey, it may within ten days after the entry thereof, ot such time
as extended, file with the referee a petition for review and serve copies
on all adverse parties. See Sec. 39c, Bankruptcy Act, as amended.
Because of this short time limit, it is usually advisable for the United
States Attorney to obtain an extension of time before refernqg the
matter to the Department. As to the time limit (30 days) and
procedure for appeals from orders ‘of the district oaurt, gee Tltle 8,
Appeals. "

Priority of taz claim~—Where the United States acquires no tax
liens' prior to bankruptey, the priority of the United States with
respect to its tax claims in bankruptcy is generally governed by Section
64a (4), Bankruptcy Act, as amended, which gives the United States
a preferred position with respect to its taxes, on an equality with
the tax claims of states or subdivisions thereof, but inferior to admin-
istration expenses and certain wage claims given priority under Séc-
tion 64a (2). Where federal tax liens do arise before bankruptcy
they must be recognized to the full extent they attach to the bank-
rupt’s property (see Sec. 67b) subject to the provisions of Section
87c, which makes them inferior to administration expenses and
certain wage claims given priority under Section 64a, with respect
to personal pmperty, unless such property has been seized or sold by
the Director prior to bankrupbcy

In the-event an objection is made to the allowance of the claim of
the United States for taxes, or some question is raised in reapect
thereto, the United States Attorney should promptly forward to the
Department copies of papers relating to the question, together with
pertinent information, so that assistance may be supplied, if requested.
In the event of an adverse ruling by the Referee, see dlscussmn of
contested cases, above,
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Reorganization proceedings.—In reorganization proceedings under
Chapter X, Bankruptcy Act, as amended, the Secretary of the Treas-
ury is given the power under Section 199, Bankruptcy Act, as amended,
to accept plans of reorganization dealing with the taxes of the United
States. Where such a plan has been accepted by the Secretary of the
Treasury, the Department will give appropriate instructions to the
United States Attorney with respect to filing notice of acceptance,

Receivership Proceedings

‘Where receivers are appointed in a state or federal court it is the
practice of the Internal Revenue Service to make determinations
and file proofs of claim pursuant to the provisions of Section 6871 (a),
L R. C.1954. In such cases the receivership court has jurisdiction to
hear and determine objections to the merits of the tax claim. The
priorities of the United States in receivership proceedings are asserted
under Section 3466, R. S. (31 U. 8. C. 191).

Where receivership proceedings are pending in a state court and
the United States has filed its claims and thereby submitted to the
jurisdiction of that court, the United States is generally required to
follow the procedure and abide by the procedural rules of the state
tribunal. In referring such a matter to the Department, the United
States Attorney should inform the Department of the applicable time
limits and obtain necessary extensions of time pending consideration
by the Department. In respect of appeals, the United States At-
torney must assume responsibility for timely protection of the right,
perfecting the appeal, if necessary, pending authorization of appeal
by the Solicitor General. (See discussion of appellate matters,
Title 6.)

Probate Proceedings

The Internal Revenue Service will give appropriate instructions
to the Directors with respect to the treatment of tax claims in probate
proceedings. Where assessments have been made against the de-
cedent in his lifetime, or are made under Sections 6501, 6861 or 6863,
L R. C. 1954, notice of the assessment in the form of a proof of claim is
brought to the attention of the personal representative of the decedent
and to the United States Attorney who is furnished a copy of the
claim and report on Treasury Form 166A. Generally such a claim is
allowed and paid in due course of administration and no further
questions arise.

‘When a tax claim against a decedent’s estate is disallowed in whole
or in part, the Director reports the fact to the office of the Chief
Counsel, Internal Revenue Service. In case further action to col-
lect the claim is desired, the Commissioner of Internal Revenue will
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sutharize and request the Attorney (General to taka such action. If
the. request is. approved; the. Dopartment will send appropriate in-
structions, and uspally furnish to the United States Attorney. andraft
of any pleadings to be filed and a discussion of the facts and the law
involved. .

Oceasionally it wxl] be necessary for the Umtod St,ates A.ttqrney to
seek to control action of the personal representative through the
processes of the probate court. Sometimes, if there is insolvency, the
threatened action of the personal representative (as failure to recog-
nize the Government’s priority) can be discouraged: by calling his
attention to the provisions of Sections 3466 and 3467, R. S. (81 U. S. C.
191 and 192). In other cases, the supervisory authority of the pro-
bate court, provided by most State codes or statutes, will ordinarily
be adequate. Suits for refund by decedents’ estates take the regular
course of refund suits, described supra.

The United States Attorneys are requested to notliy the Depart-
men_t, and. to forward any papers that may be germane to the question
raised, whenever a contest develops, or whenever it becomes necessary
to compel the personal representative to act on a claim of the United
States. Because of the differences in probatg law in the seversl states,
it is the genera] policy.of the‘Department to rely heavily,in probate
court propeedmgs on the experience of the United States Attorney
concerning the laws.of his jurisdiction. In respect of appeals, he must
assume responsibility for timely protection,of the right, perfecting the
appeal, if necessary, pendmg authorization of uppeal by the Sohmtor
General.

Insolvency Proceedmgs

Sometirmes it will be necessary to handle tax claims of the United
States in insolvency proceedings in the state courts, such-as assign-
ment proceedings for the benefit of creditofs. ‘Where ¢laimg-are filed
and ‘Htigation arises, the comments relativé to probate ‘claims are
genérally applicable. Sections 8468 and 8467, R. S. (31 U.'S. C. 101
and 192) relatang to pnOrltxes, are apphcable m such prooeedi

. LIEN CASES S
General '

Statutes relating to taxes have traditionally provided for 11ens on
property as an aid to collection. The Federal tax lien provision of
longest standmg and most general application has been carried into
the 1954 Internal Revenue Code as Section 6321 e? seg. (It previously
was mcorporated as 3670 ef seq.; I. R. C. 1939). It gives a lien
upon all property and rights to property, both real and personal,
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owned by the delinquent taxpayer at any time during the life of the
lien. It covers property acquired after the lien arises as well as prop-
erty owned when the lien arises. Glass Oity Bank v. United States,
326 U. S. 265.

Section 6322, I. R. C. 1954, provides that the lien shall arise at the
time the assessment is made. Section 6321, I. R. C. 1954, provides that
the lien shall arise if the tax debtor neglects or refuses to pay after
demand. (Under the Internal Revenue Code of 1939 the lien arose at
the time the assessment list was received by the Collector or Director
where the tax debtor neglected or refused to pay after demand. Com-
pare Sections 3670 and 3671, I. R. C. 1988.) The lien, therefore, may
not arise until demand has been made, but once demand is made and
payment refused or neglected, the lien relates back to the date the
assessment was made, In a suitunder I R. C. 1939, to enforce its lien,
the Government must, therefore, allege and prove the date on which
the assessment list was received by the Collector. Under I. R. C.
1954, the Government must allege and prove the date the assessment
was made. The suit must be brought in the name of the United
States, not in the name of the Collector.

The lien continues until payment of the tax and, if not paid, for
six years after the date of assessment unless extinguished by distraint
proceedings or court action. If the tax liability is reduced to judg-
ment the lien remains alive as long as the judgment remains enforce-
able. Inwestment & Seourities Co. v, United States, 140 F. 2d 894
(C. A.9). In such cases the judgment should be pleaded and proved
together with the other matters already mentioned.

The federal tax lien is a specific and perfected lien which creates
a right in the United States against all of the taxpayer’s property
and rights to property and which is superior to other liens (with the
exceptions specified in Section 6323, I. R. C. 1954, relating to
mortgagees, pledgees, purchasers and judgment creditors) unless prior
to the date on which the federal lien arose, the competing lienor has
made his lien specific and has perfected such lien by actually divesting
the debtor of either title or possession. New York v. Maclay,288 U. S.
290; Illinois v. Campbdell, 329 U. S. 862; United States v, Gilbert
Associates, 345 U. S. 861; United States v. Security Tr. & Sav. Bk.,
340 U. S, 47.

In Security Tr. & Sav. Bk., supra, it was held that in determining
priority of liens arising under Sections 6321 and 6322, I. R. C. 1954,
(See also Sections 3670 and 3671, 1. R. C. 1939), similar criteria are
applied as in cases involving insolvency where the United States as-
serts its claims for priority under Section 3466, Revised Statutes. See
Illinois v. Campbell, supra; United States v. Gilbert Associates, supra.
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In determining whether an adverse lien is specific and perfected
resort is always made to federal law since a federal question is pre-
sented. See Illinois v. Campbell, supra; United States v. Gilbert
Associates, supra.

Requirement of Notice of Lien

By a provision of the law dating back to 1913 (now Sec. 6323, 1. R. C.
1954), the lien upon all property and rights to property of a delin-
quent tax debtor created by Section 6321 is not “valid” as against any
mortgagee, pledgee, purchaser, or judgment creditor {though valid as
to all others) until notice of the lien has been filed by the Collector.
It has been held that the words “judgment creditor” as used in Section
6328, L R. C. 1954, are used in the conventional sense. (See also Sec-
tion 8672, L. R. C. 1939.) United States v. Gilbert Associates, supra.
This notice, in states which have provided for an office of filing, is
filed in the designated office; otherwise it is filed in the office of the
clerk of the United States district court for the judicial district in
which the property subject to the lien is situated. All States except
New Hampshire have designated an office for the filing of tax liens,
Prior to L. R. C. 1954 it had been held that the form and content of the
notice had to comply with the requirements of state law. Y oungblood
v. United States, 141 F.2d 912 (C. A. 6). However, Section 6323 (b),
I R. C. 1954, makes it clear that the notice is valid if it is in such form
as would be valid if filed with the clerk of the United States District
Court.

The filing of the liens in the appropriate place and manner is a
function of the Director. In the event foreclosure becomes necessary
all of the pertinent facts surrounding the filing of notice of lien
should be alleged and proved as a matter of precaution in case any
of the other claimants fall within the class of exceptions.

Gift and Estate Tax Liens

Special liens are provided for unpaid gift and estate taxes which
attach for a period of 10 years “to the property comprised in the gift”
and the “property included in the gross estate.” If the property to
which the lien attaches is transferred to a bona fide purchaser,
mortgagee or pledgee for adequate and full consideration, the lien is
divested and a like lien attaches to other property of the transferor,
Section 6324, I. R. C. 1954. (See also Sections 827 and 1009, I. R. C.
1939.)
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Enforcement of Tax Liens

Methods available to the United States to enforce a lien on property
are by distraint and by judicial proceedings, Distraint involves direct
seizure and sale of the taxpayer’s property, first personal and then
real, subjéct to the provisions of Section 8381 ef s¢q., I. R. C. 1954.

J'udxcxal proceedings to enforce a tax lien are governed by Section
7403, I. R. C. 1954. The section is available in the enforcement of
estate and gift tax liens arising under Section 6324, I. R. C. 1954, as
well as the older and more general tax lien prov1ded by Section 6321,
L R. C. 1954,

Complaint.—A suit for the enforcement of a tax lien against prop-
erty under Section 7403 is a suit of a civil nature directed by the
Attorney General to be filed under sanction of the Commissioner of
Internal Revenue and the complaint should so allege. The complaint
should include a careful reference to all the taxes which the lien may.
be said to secure, showing them to have been assessed by the Commis-
sioner. This will make available the presumption of correctness re-
sulting from performance of official duty. Niles Bement Pond Co.'v,
United States, 281 U. S. 857. ‘An accurafe description of the property
sought to be applied t6 the payment of the taxes should be set forth
in detail. Particular care should be taken that the complaint set forth’
the legal description of all real estate upon which the Federal lien ig
asserted together with the best available description of personal prop-
erty upon which the lien is claimed. If the lien sought to be enforced
is one created by Section 6321, T. R. C. 1954, it is essential that the date
the assessment list was recexved by the Collector be alleged as exactly as
possible for the reasons already mentioned elsewhere herein. It is
also necessary in such cases to allegé demand because, although the lien
arises at the date the assessment is made or the list is received by the
Collector (dependent upon whether Section 6321, I. R. C. 1954 or
Section 3670, I. R. C. 1939 is applicable), it was ear]y held that demand
is' required as an essential element to the creation of a lien under the
statute. United States v. Pacific Railroad, 1 Fed., 97, 100; United
States v. Allen, 14 Fed. 263, 266.

Adjudication and sale. —In an action to enforce a lien under Section
7408, I R. C. 1954, the suit must (the law says “shall”) make parties of
all persons havmg liens upon or claiming any interest in the property
or rlghts to property sought to be subjected to payment of the tax. The
court is authorized to adjudicate all matters involved in the proceed-
ing, make fina] determination of the merits of all claims to or liens upon
the property and rights to property in question, and, if a claim or
interest of the United States is established, may order sale of the
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property and distribution of the proceeds in accordance with the find-
ings of the court in respect of the interest of the parties and of the
United States.

Receivers—In addition to the powers of the court under Section
7403 which have just been discussed the court may, at the instance of
the United States, appoint a receiver to enforce the lien; or during the
pendency of the proceedings, upon certification of the Commissioner
that it is in the public interest, a receiver may be appointed with all
the powers of a receiver in equity. Section 7403 (d), I. R. C. 1954,
These powers are in addition to the general powers granted to the
district courts to issue orders, process and judgments, including
appointment of receivers under Section 7402 (a), L. R. C. 1954. (Com-
pare Section 3800, I, R. C. 1939). The appointment of such a receiver
should be sought only upon authorization of the Attorney General.

Section 7403, I. R. C. 1954, is used where it appears that its use would
be more effective than the use of the ordinary administrative processes
of distraint. It is the position of the Department that under the stat-
ute it is entitled to the appointment of a receiver upon a showing that
the taxes cannot be readily collected through administrative processes
without establishing the usual equities such as a showing of waste,
insolvency or fraud. United States v. Lias, 103 F. Supp. 341, aff’d
196 F. 2d 90 (C. A. 4) ; United States v. Kensington Shipyard & Dry-
dock Corp., 169 F.2d 9 (C. A. 3). When invoking Section 3678 (d),
however, every effort should be made to establish waste, insolvency,
fraud or other grounds for equitable relief as well as the difficulty
of using customary administrative and judicial processes in the
liquidation of the Government’s claim.

Where the Commissioner of Internal Revenue furnishes a certificate
as provided for in Section 7403 (d), I. R. C. 1954, the receiver will be
given all the powers of a receiver in equity. In such cases the receiver
will proceed under the order of the court to marshal and liquidate the
assets of the delinquent. The court will determine the merits of all
claims and priorities of liens, as well as the rights to property in
question.

Receivers appointed to aid in enforcing the lien of the United
States will be confronted with problems, both legal and factual, and,
it may be expected, will request the United States Attorney for assist-
ance in these matters. The Tax Division is prepared to furnish
advice and assistance to the United States Attorney, the receiver or
the court, touching upon the administration of the receivership. All
important matters in this kind of a proceeding should be submitted
to the Department, if possible, before orders are entered by the court.
This includes the question of fees for the receivers and their attorneys.
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If the delinquent’s property is located, in part, outside of the district
in which the proceeding is commenced and the receiver appointed,
the latter has the capacity to take possession of all property or to sue
in any district where the property is located. 28 U.8.C. 754, These
powers of the receiver, however, are divested unless within ten day»
after his appointment he files copies of the complaint and order of
appointment in the district court for each district in which property
is located over which he should exercise control or in which he should
sue. 28 U. 8. C. 957 and 958 touch upon eligibility of certain persons
to be appointed receivers, while 28 U. S. C. 959 relates to the respon-
sibilities of receivers in the conduct of their office.

In some cases it will be found that persons cannot be reached by
the customary personal service within the district wherein the suit is
brought to enforce a lien under Section 7403, I. R. C. 1954. Provision
is made to meet such situations in 28 U. S, C. 1655.

Section 6325, I. R. C. 1954, provides that if the Secretary or his
delegate finds that the interest of the United States in g particular
piece of property subject to a lien is valueless, he. may issue a certificate
discharging such property from the lien. Compare Section 3674,
1. R. C. 1939. Section 6323 (d), I. R, C. 1954, provides that the
Secretary or his delegate may disclose the outstanding liability secured
by the lien.

SUITS AGAINST THE UNITED STATES INVOLVING TAX
LIENS

As pointed out above, the claim for taxes and resulting lien are
those of the United States. Since the United States is not suable as
& matter of common right the plaintiff in an action involving the
rights of the United States must bring himself clearly within the pro-
visions of a Federal statute authorizing the suit. So far as tex
liens are concerned there are two statutes under which a claimant to
property-or rights to property may proceed to secure an ad]ud;lcatlon
and clear the title to: property.

The first.consent statute is now set forth in Section 7424, I. R. C.
1954, ‘The -statuté applies to both real and personal property.
The procedure is slow and is seldom used. The statute applies to
real éstate only. The person bringing the suit must have a prior-
recorded lien or interest relating to the real &state involved, or be
the person who purchased the property upon foreclosure of the prior
lien. He must request the Commissioner of Internal Revenue to
authorize the filing of a civil action on behalf of the United States
to enforce its lien and then must wait 6 months unless the Commis-
sioner expressly refuses the request. Then he must file a petition

January 1, 1956



20
TITLE 4: TAX DIVISION

in the district court where the real estate is located asking leave to
file a civil action for final determination of all claims to or liens upon
the property. If, at the term of court next following its filing, the
petition is granted after a full hearing in open court has shown that
jurisdictional facts stated in the petition are true, the complaint is
filed and the United States must be served.

The other consent statute is 28 U. S. C. 2410 and the remainder of
this discussion relates only to it. Under this statute the consent of
the United States is given to be named a party defendant in any suit
instituted in any Federal or State court having jurisdiction of the
subject matter, for the purpose of quieting title to, or for the fore-
closure of a mortgage or other lien upon, real or personal property
where the United States may have or claim a Federal tax lien upon
the property involved.

The Collector is not a proper party defendant in any suit of this
character. If a Collector is so named, steps should be taken to have
the case dismissed as to him., (zieslik v. Burnet, 57 F. 2d 715.

Whether the suit is in a State or Federal court, service is provided
for in the statute and the provisions made must be strictly complied
with as a condition of the consent. Service is made by serving the
process of the court, together with a copy of the bill of complaint,
upon the United States Attorney (or his Assistant or designee) for
the district in which the suit is brought and by sending copies of the
process and bill of complaint by registered mail to the Attorney
General of the United States at Washington, D. C.

The nature of the interest or lien of the United States in the prop-
erty involved must be set forth in the complaint with partioularity.
This requirement must be insisted upon, if necessary by appropriate
motion. The United States has 60 days after service, or such other
time as the court may allow, within which to appear, answer or other-
wise plead. In some cases it will be found that the summons issued
provides a time appearance (usually 20 days) in conformity with State
law. In such cases, the United States Attorney should take steps to
protect against a default judgment entered prior to the expiration of
60 days after service. Ordinarily it will suffice to notify plaintiff’s
counsel of the terms of the statute, but if after such notification, de-
fault action is still threatened prior to the expiration of the 60-day
period the United States Attorney should move to quash service of
summons.

Upon receipt by the Department of a copy of the bill of complaint
the Chief Counsel for the Internal Revenue Service is requested to
cause to be forwarded directly to the United States Attorney for the
district in which the suit is pending, two copies of all available data
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and information which may be necessary for the proper protection
of whatever interest the United States may have in the property in-
volved. One of these copies should be forwarded to the Department.
In oases in which the records of the Internal Revenue Service dis-
close no outstanding federsl tax lien, and the District Director ad-
dresses a letter to the United States Attorney advising him of the
fact, a copy of that letter should be forwarded by the United States
Attorney directly to the Department. Upon receipt of such a letter,
the United States Attorney should proceed to file a disclaimer on
behalf of the United States, and the Department should be advised of
the date on which such action is taken so that its records may be
completed and closed.
. In cases in which the records of the Internal Revenue Service dis-
close that the United States has an outstanding lien or liens against the
property involved, an answer should be filed on behalf of the United
States even though it appears that prior liens exceed the value of the
property. It is not the policy of the Department to allow judgment
to be entered against the United States by default. The answer should
set forth the nature and the amount of the taxes and interest assessed,
the date on which the assessment was made [compare Sections 6202
and 6322, 1. R. C. 1954, with Sections 3641 and 3671, I. R. C. 1989]
and that demmd was made upon the taxpayer, and the date or dates
on which the tax lien notices were filed pursuant to the provisions of
Section 6328, L R.'C. 1954 {compare Section 3672, I, R. C. 1939], and,
in accordance with 28 U. S. C. 2410 (c), should contain a prayer by
way of affirmative relief for the foreclosure of the lien of the United
States against the property. Two copies of the answer, along with at
least one copy of the complaint and the tax data and information, if
not previously forwarded, should be forwarded to the Department. -
"Opon the entry of a judgment in any case, two copies thereof shonld
be forwarded to the Depaitinent for a decision on the question of
whether or not an appeal should be filed if a controversy exists as
to the rights of the United States. No appeal time should be allowed
to expire without affirmativé instructions to that eﬁect from the
Department
In cases where the pt‘opert‘xy is sold, a copy of the i'eport of sale
shoild be forwarded to the Department. If the report discloses that
liens ad}udged to have priority sbsorbed ‘all the'avails of the sale,
the cis igfiarked “closed™ i the Department. If the report discloses
& surphis, the Department should be advised ofthe disposition thereof,
‘When the United States is a party to an action brought under Title
28 U. 8. C., Sectiori 2410, and an application or offer is made for dis-
charge of the property mvalved from feders! tix liens pursuant to
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Section 6325 (b), I. R. C. 1954 (new), the following procedure should
be followed :

If the offer is first submitted to the United States Attorney, he
should forward the offer to the District Director. The District Di-
rector investigates the facts and refers the matter through the Re-
gional Counsel to the Chief Counsel, who transmits to the Department
the proposed action of the Internal Revenue Service, together with
the data relevant thereto, requesting the Department’s views as to
whether it agrees with the proposed action. The Department will ad-
vise the Chief Counsel of its views and the matter will be referred
back to the Director for action.

Tt will ordinarily not be necessary for the United States Attorney
to transmit information to the Department with respect to the offer,
as the Department will receive such information from the Chief Coun-
sel. The United States Attorney may, however, send to the Depart-
ment his recommendation with respect to the offer. When the Depart-
ment advises the Chief Counsel of its views concerning the offer it
will also then advise the United States Attorney.

As indicated above, most cases of this character are handled by the
United States Attorney. The Department, however, will furnish such
assistance as may be requested in individual cases.

INTERVENTION BY THE UNITED STATES

Although the United States is the proper party to be brought into
court in an action invelving a federal tax lien, sometimes the Collec-
tor is made the defendant. When that is done a motion to dismiss
as to him should be filed. It may be then necessary for the United
States to intervene in order adequately to protect its interest in the
property in suit. That question, however, should be determined by
consultation with the Department before taking action to intervene.
In the event intervention is-determined ypon, an appropriate petition
is filed asking leave to assert the rights of the United States in the
property and asking for a determination of the conflicting claims and
liens together with an order entered by the court decreeing the sale
of the property.

Though there is no statute specifically authorizing intervention by
the United States in cases in state or federal courts except in certain
constitutional matters, the United States clearly enjoys the same rights
as individual litigants enjoy as to intervention in these cases. Stanley
v. Schwalby, 162 U. S. 255. See Rule 24, Federal Rules of Civil Pro-
cedure, as to intervention in cases in the federal courts. Procedure
relating to intervention in state courts is governed by state law, and
the law of the particular state must be consulted in each of these cases.
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See 28 . S. C., Section 2403, as to intervention by the United States
in cases involving constitutionality of federal statutes affecting the
public interests.

Intervention must be taken generally under the same conditions
as attach to the commencement of an original suit. It must be au-
thorized or sanctioned by the Commissioner of Internal Revenue and
directed by the Attorney General. The United States intervenes as
a party plaintiff.

REMOVAL OF ACTIONS FROM STATE COURTS

Most cases under 28 U. S. C. 2410 are filed in the state courts. The
United States, as a general rule, does not seek to remove such cases
to the federal courts unless there is a real dispute respecting the
rights of the United States and a substantial amount or important
principle is involved. Where it appears to be desirable to remove the
action to a federal court, the matter should be discussed with the
Department. Since the statutes provide only a very limited time (20
days) in which to take steps for removal the suit should be brought
to the attention of the Department at the earliest possible moment.
The judgment of the United States Attorney is relied upon heavily
in deciding the matter. The procedure for removal is set forth in
detail in 28 U. 8. C. 1441-1450. Removal is probably not available
as a course of action in cases where the United States is not made &
party-defendant but must intervene as a party-plaintiff.

JURISDICTION OF TAX COURT IN CERTAIN CASES

Section 7422 (e), L. R. C. 1954 (new), provides that if, while a suit
for refund of income, estate, or gift taxes is pending in a District
Court or in the Court of Claims, the Secretary or his delegate mails
the taxpayer a notice of deficiencies with respect to the same taxes
involved in the suit, the proceedings in the refund suit shall be stayed
during the peribd within which 4 petition for redetermination may be
filed with the Tax Court and 60 days thereafter. If within that time
tHe taxpayer files a petition for redetermination with the Tax Court,
the District Cburt or Court of Claims loses jurisdiction of the refund
suit to the extent the Tax Court acquires jurisdiction of the subject
mattér of the refund snit. If no petition is filed with the Tax Court
within that time, the Distriet Court or Court of Claims acqmres juris-
diction of the sub]ect matter.

If no petition is filed with the Tax Courtythe United States, if a
party, may, counterclaim the deficiency, even though not assessed, or
if the Collector or Dlrector is a party, the United States may intervene
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and set up the deficiency notwithstanding the fact the time may have
otherwise expired.

INTERPLEADER SUITS

There will be times when interpleader suits will be filed seeking to
make the United States a party to the disposition of property under
the orders of a court. 28 U. S. C, 2361 provides for interpleader suits.
The United States is not named or menticned in that section and it
has not consented to be sued in an action thereunder. Although it is
doubtful whether an interpleader suit may be said to be a snit to quiet
title within the meaning of 28 U. 8. C. 2410, attempts may be made to
institute interpleader, as well as condemnation or partition suits,
naming the United States as defendant in the state or federal courts
on the authority of that statute. A motion to dismiss for lack of
jurisdiction may be filed in such actions since the United States has
not consented to be so sued. In many cases the motion may be based
upon the additional grounds that, even if 28 U. S, C. 2410 applied, the
parties have not met the strict requirements of the statute.

TAX LITIGATION IN THE STATE COURTS

United States as Plaintift

There are very few situations involving the invocation of state court
jurisdiction in relation to tax claims of the United States. The United
States frequently is required to file proofs of claim or proceed by
intervening petition in state receivership, probate or insolvency pro-
ceedings. Almost uniformly the United States resorts to the Federal
courts in actions to foreclose tax liens or in other suits to enforce col-
lection of its taxes. However, the United States may resort to the
State courts for effecting collection of its taxes. Merryweather v.
United States, 12 F. 2d 407 (C. A. 9) ; Sutherland v. Wickey, 133 Ore.
266, 289 Pac. 375. Such suits, of course, should be authorized or sanc-
tioned by the Commissioner of Internal Revenue and directed by the
Attorney General. If the United States, in the role of a suitor, files
its action in the state court, it would subject itself to the procedures
and rules of decision of the forum in which it seeks relief. United
States v. The Thekla, 266 U. S. 828, 341; Guaranty Trust Co.v. United
States, 304 U. S. 126, 134, However, the United States is not bound
by laches or by State statutes of limitations. United States v. Sum-
merlin, 310 U, S. 414.

United States as Defendant

There is no consent statute supporting a suit against the United
States in a state court except in cases involving the foreclosure of a
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lien or mortgage, or the quieting of title, 28 U. S. C. 2410. Counter-
claims in cases where the United States files a claim in a state tribunal
are governed by the same rules as original actions. See United States
v. Shaw, 309 U. S. 495 ; United States v. Eckford, 6 Wall. 484, Under
some cncumstances, a setoﬁ might be maintained against the United
States in an action of this character, See United States v. Shaw,
supre.

It is the poli¢y of the Department in suits not authorized by statute
(28 U. 8. C. 2410), to cause a special appearance to be made on behalf
of the United States to object to the jurisdiction of the court. Cases
that may be cited in support of such objections are: United States v.
Shaw, supra; Belknap v. Sohild, 161 U. S. 10; Stanley v. Schwaldby,
162 U. S.255,270.

Collector as Defendant

Normally, the Collector is named defendant in a state court only in
lien-foreclosure suits. Sinece the lien for taxes is a lien in favor of the
United States the Collector is neither a necessary nor a proper party
to a suit against it under the statute. If in any such suit the Col-
lector is named without making the United States a party, it will
usually be sufficient to make 2 speclal appearance on his behalf and
call attention to the fact that the lien is that of the United States and
cannot be adjudicated unless the United States is made a party.
The suit should be dismissed against the Collector because he is neither
a necessary nor a proper party.

There have been very few attempts in recent years to make the Col-
lector a party to a refund suit in a state court. From a very early
time the statutes have made provision for removal to & federal court
of a civil suit (28 U. S. C., Sec. 1442) —
commenced In a. State court against * * *

(1) Any officer of the United States or any agency thereof, or person acting
under him, for any act under color of such office or on account of any right, title
or authority clalmed under any Act of Congress for the apprehension or pu.nlsh-

ment of criminals or the colléction of the revenue.
* * . . » * »

VENUE OF ACTIONS

Suits by the United States

Any civil action for the collection of internal revenue taxes may
be brought in the district where the liability for such taxes-accrues,
in the district of the taxpayer’s residence or in the district where the
return was filed. 28 U. S. C. 1896. The United States, therefore,
has a choice of forum in the institution of civil actions for the col-
lection of internal revenue taxes.
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Suits Against the United States

Any civil action against the United States for recovery of internal
revenue taxes under 28 U. S. C. 1346 (a) may be prosecuted only in
the judicial district where the plaintiff resides. 28 U. S. C. 1402.

Suits Against Collectors

Since actions against Collectors are personal in their nature they
must be instituted in the district in which the Collector is a resident.
See 28 U, S. C. 1393.

Waiver of Venue

If venue is laid in the wrong district or division the district court
in which the action is brought is empowered to transfer the case to
any district or division in which it could have been brought. 28 U. S.
C. 1406 (a). Improper venue must be raised by timely and sufficient
objection or it will be deemed to have been waived. 28 U. S. C. 1406
(b). Fleinsinger v. Bard, 195 F. 2d 45 (C. A. 7); Orange Theatre
Corp. v, Rayherstz Amusement Corp., 139 F. 2d 871 (C. A. 3), cert.
denied, 322 U. S. 740. See Rule 12 (b), (g), and (h), Fed. Rules
Civ. Proc.

PROCEDURE TO ENFORCE AUTHORITY OF REVENUE
OFFICERS

Authority to Issue Summons, etc., in Determining Tax Liability

Section 7802, I. R. C. 1954, gives the Commissioner of Internal
Revenue, under the direction of the Secretary of the Treasury, gen-
eral superintendence of the assessment and collection of all taxes im-
posed by any internal revenue law. Sections 6201 to 6204, inclusive,
L R. C. 1954, further define the authority of the Commissioner. The
assessment and collection of taxes in the field are facilitated by the
delegation of the Commissioner’s authority to various officers and
employees of the Internal Revenue Service under Section 7803 (a),
L R. C. 1954. Authority of the Director to issue summonses for the
purpose of determining tax liability, and specific authority for the
Commissioner and the Director to examine persons, books and records,
is found in Section 7602, 1954 I. R. C. Provision for enforcement
of the authority by a judicial officer is found in Section 7604 (b),
L R. C. 1954.
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Jurisdiction of District Courts to Enforce Summonses, etc.
- Bections 7402 (b) and 7604 (a), I. B. C. 1954, give jurisdiction to
the district courts to enforce summonses issued under Section 7602,
supra. Compare Sections 3678 (¢), 3633 (a) and 3615 (e), I. R. C.
1939. See, also, Section 7402 (a), L R. C. 1954, giving the district
courts broad powers generally in issuing orders and proocess for en-
forcement of internal revenue laws.

Procedure to Enforce Compliance Wlth Summons

It is frequently necessary to invoke the sanctions demgned to
enforce compliance with the summonses authorized. by the Internal
Revenue Code by application to a court for process and an order to
compel comphance The a.uthorlty of the Secretary or his delegate
to examine books, papers, records, and .accounts bearing upon
matters required to be included in returns, to require the attendance
and teammony of taxpayers-and persons having knowledge of the tax-
payer’s affairs, and to have compulsory process of the courts to enforce
the authority granted by the laws has been upheld by the Supreme
Court. McCronev. United States, 307U. S.61. . _ ‘

One method of proceeding is to have the most available agent or
director, mcludmg special agents and deputy directors, verify a peti-
tion to be filed in the district court having jurisdiction of the party
to be compelled, discloging that the director’s summons has been
ignored and asking that the action demanded be now compelled by the
court. The petition should not be too broad in scope and should ac-
curately identify the material sought. See First Nat. Bank of Mobile
v. United States, 160 F. 2d 532 (C. A. 8). The court will ordinarily
issue an order to show cause, which should be served upon the recalei-
trant person or corporation, requiring that he or it comply with the
summons or show cause in court why he or it should not be required
to do so. It will generally be found that the application for such an
order will produce compliance, but it has sometimes been necessary
to have offenders punished for contempt. The order to producs or be
punished for contempt is appealable and so is the contempt order.
Proceedings under this procedure are civil and not criminal contempt.
McCronev. United States, supra.

Authority of United States Attormey to Proceed

Proceedings under this section should ordinarily be initiated at the
request of one of the Commissioner’s representatives without waiting
for authority from the Department.
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In respect to certain cases of this type, such as small social security
tax violations, such proceedings normally need not be reported to the
Department. However, cases involving large amounts or important
questions should be reported. The Department stands ready to co-
operate by furnishing advice, authorities, and personnel as may be
required in connection with such proceedings.

INFORMERS’ SUITS AND QUI TAM ACTIONS

Section 7623, I. R. C. 1954, authorizes the Secretary or his delegate,
under regulations prescribed by the Secretary or his delegate, to make
payments for detecting and bringing to trial and punishment persons
guilty of violating the internal revenue laws, and under this authority
rewards may be paid to informers. By a series of Treasury Decisions
(most recent is T. D. 5770, 1950-1 Cum. Bull. 126) offers of reward up
to 10 percent of amounts collected as the result of information given
are made by the Treasury Department. The payment of a reward is
discretionary and the amount can be fixed in any sum up to 10 percent
of amounts collected. There is no promise to pay a definite sum so
that until the award is actually made by the Commissioner, no contract
arises on which to base a suit to recover such reward. See Gordon v.
United States, 36 F. Supp. 639 (C. Cls.) ; Katzberg v. United States,
86 F. Supp. 1023 (C. Cls); Briggs v. United States, 15 C. Cls. 48,

81 U. S. C. 1952 ed., Sections 231-233, 235, authorize a ¢us fam
action by an informer against a person defrauding the United States.
Such suits may be instituted by the informer and he may join the
United States. It has been held that these sections do not apply to
internal revenue cases, because Section 7623, 1. R. C. 1954, supra,
specifically authorizes informer’s rewards, and because Section 7401,
L R. C. 1954, requires the prior approval of the Commissioner and the
Attorney General to the commencement of any suit for the recovery
of taxes, fines, penalties, or forfeitures. See United States v. Western
Pac. R. Co., 190 F. 2d 243 (C. A. 9) ; Olson v. Mellon, 4 F. Supp. 947,
aff’d. 71 F. 2d 1021 (C. A. 8). Any such suits involving the internal
revenue laws should be promptly reported to the Tax Division and
instructions will be given as to further procedure.

SEIZURE AND FORFEITURE OF PROPERTY SUBJECT TO
CERTAIN MANUFACTURERS’ EXCISE TAXES

Civil internal revenue proceedings in the district courts for seizure
and forfeiture of property subject to manufacturers’ excise taxes are
comparatively rare. In connection with suits of this nature attention
is directed to the provisions of Sections 5761, 5763, 6807, 7301, 7302,
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7821-7329, I. R. C. 1954, When proceedings are instituted in the
district courts under these statutes involving manufacturers’ excise
taxes other than liquor taxes, prompt advice of their institution,
progress and disposition should be forwarded to the Tax Division.

SUBPOENAS SERVED ON EMPLOYEES OF INTERNAL
REVENUE SERVICE

Frequently subpoenas are served upon deputy collectors, reverue
agents and other employees of the Internal Revenue Service, in
cases not involving federal taxes, and in which the United States or
directors are not parties, requiring them to appear in court to produce
official documents and records or to testify with respect to matters
which have come to their attention in their official capacity.

Art. 80, Treas. Regs. 12 (Rev. Oct. 1, 1020), provides that in such
cases the internal revenue officers should appear in court and respect-
fully decline to produce the records or to give the testimony called for
on the ground that he is prohibited therefrom by the Treasury Regu-
lations. Instructions have been issued to the Service personnel re-
garding this matter in Collector’s Mimeograph No, 6811, issued May
15, 1952, which was issued to clarify existing instructions and to es-
tablish & uniform policy regarding procedure to be followed where
subpoenas are served upon them. In Mimeograph No. 6811 Service
employees dre instructed to communicate immediately with the United
States Attorney when such subpoenas are served on them and to
exhibit the Mimeograph to him. In most cases, if there is sufficient
time, the Commissioner will issue specific instructions to the employee
and request that these also be éxhibited to the United States Attorney.

" The validity of the above-mentioned Treasury Regulations has been
upheld and approved by the Supreme Court. Boske v. Comingore,
177 U. S. 459. See also Reeves v. Pennsylvania R. Co., 80 F. Supp.
107; The Sultana, T1 F. Supp. 287; Connor v. Gilmore (Sup. Ct. of
Del.), decided December 28, 1949 (1950 P-H, par. 72,368) (cases in-
volving the power bf the courts to order individual taxpayers to pro-
duce their own returns or secure copies from the Internal Revenue
Service). Cf Touky v. Ragen, 340 U. S. 462, involving a subpoena
served upon employees of the Department of Justice.

In the event the Director, his deputy or any other employee of the
Internal Revenue Service is served with a subpoena and contacts
the United States Attorney for the purpose of protecting the interests
of the Service representative and those of the Government, the United
States Attorney should appear with the individual employee before
the court out of which the subpoena was issued. If the necessity
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arises the matters set out in the two preceding paragraphs should be
submitted to the court. Frequently this will not be necessary since
experience has demonstrated that if this prohibition is explained to
the attorney who is responsible for the issuance of the subpoena, he
will voluntarily release the Service employee from responding thereto
without requiring the United States Attorney to seek the aid of the
court.

DUTIES OF UNITED STATES ATTORNEYS UPON THE
FILING OF SUITS '

Against the United States

When suits are filed agamst the United States, Rule 4 (d) (4),
Fed. Rules Civ. Proc., requires service of the complamt and summons
on the Attorney General by registered mail and delivery of copies
thereof to the United States Attorney, his Assistant or designee. In
such cases the United States Attorney should promptly forward to
the Department at least one additional copy of the complaint in order
that it may be forwarded to the Internal Revenue Service. Where
social security, carrier’s taxes, or federal unemployment insurance
contributions are involved, an additional copy should be forwarded
for the use of the Department of Health, Education and Welfare
or Railroad Retirement Board. In all cases the United States At~
torney should notify the Department of the date the complaint was
filed.

Frequently the complamts have numerous lengthy documents at-
tached as exhibits. When additional copies of these documents can-
not be secured readily from taxpayer s counsel and consider able time
and expense will be reqmred in making copies, these exhibits may be
omitted in forwarding copies of the complaint to the Department.

In forwarding copies of the complaint, the Department will greatly
appreciate suggestions regarding defenses, if any, which are apparent
to the United States Attorney upon.examining the complaint, par-
ticularly any defense rélating to the capacity :of the plaintiff to sue
as determined by application of state law.

The United States Attorney may sometimes have information not
available to the Department disclosing that plaintiff has no cause of
action or that there are jurisdictional obstacles standing in the way of
plaintiff’s recovery. Any information of this character should be
promptly transmitted to the Department. If cases give rise to un-
usual publicity, the Department will be interested in receiving from
the United States Attorney news clippings and similar documents
reflecting this publicity.
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"Against the Director

Where suits are filed against the Director he will, of course, be
served with a copy of the complaint and summons. In practice, the
complaint thus served is forwarded to the office of the Chiéf Counsel,
Internal Revenue Service and except where social security, Federal
unemployment insurance contributions, or carrier’s taxes are involved,
it will be unnecessary to furnish the Department with additional
copies of the complaint. However, to expedite the defense of the case,
in the event an additional copy of the complaint can be procured, it
ghould be promptly transmitted to the Department.

Rule 4 (d) (5), Fed. Rules Civ. Proc., requires that where a suit
is against an officer of the United States, the United States must also
be served. This rule probably requires that, in suits against a Col-
lector, both the Collector and the United States should be served. See
Z'otusv. United States, 39 F., Supp. 7,11.

,Under Rule 12 (a), Fed. Rules Civ. Proc., a Collector, as well as the
United States, is entitled to 60 days after service of the complaint
on the United States Attorney within which to serve a responsive
pleading. . _ : ;
Filing Timely Answers

The United States Attorney should carefully keep a record of the
dateg for filing answers in all tax cases. While the Department will
strlve to obtain the necessary information so that the answers can be
filed within® the 60-day period, it is often impossible to secure the
necessary data and information from the Internal Revenue Service
so that the answer can be filed within the prescribed time, While the
Department will endeavor to keep the United States Attorney advised
of all developments in_the case, it will be the responsibility of the
United States Attorney to see that all rights of the Government or
the Collector are fully protected and that necessary extensions are
obtained for filing responsive pleadings. If it is found impossible to
securd the necessary extensions, the United States Attorney should
promptly bring the matter to the attention of the Department.

PREPARATION FOR TRIAL

General

Tn practice the Department is furnished with t.he necessary data
and information for the defense of tax cases through the office of the
Chief Counsel, Internal Revenue Service. In some tax cases, it is
necessary to secure certain information from other departments and
agencies of the Government.

V
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The Chief Counsel cannot begin the accumulation of the necessary
data and information until he receives a copy of the coraplaint. Prep-
aration of the case in the office of the Chief Counsel includes the
assembling of the tax returns, revenue agents’ reports and other data,
and a careful examination of various authorities dealing with the
questions involved. Frequently, the data in the files will be found
to be insufficient and a supplemental investigation will be necessary
in connection with points raised by the taxpayer in his complaint,
As a result of the decentralization of the Internal Revenue Service
returns and other papers are frequently scattered in various field offices
of the Service and considerable time is required for the assembly of all
of the necessary data.

Preparation and Filing of Pleadings

Upon receipt of the necessary data and information from the
Internal Revenue Service, the Department will advise the United
States Attorney of the position that should be taken in the case and
will furnish him with the pertinent facts as disclosed by the files of
the Service, a statement of the questions involved, authorities in sup-
port of the position taken, and suggestions as to the procedure to be
followed and evidence to be introduced in the case. Whenever it is
possible, and in most cases, the Department will prepare the draft
of the answer or other responsive pleading and transmit it to the
United States Attorney for use in the case. The United States Attor-
ney is invited to make suggestions to the Department as to form or
comuments concerning errors or omissions in any pleading.

The United States Attorney should advise the Department promptly
of the date of filing the responsive pleading, and whenever it is pre.
pared and filed by the United States Attorney he should forward two
copies (three when social security taxes, carrier’s taxes and railroad
unemployment insurance contributions are involved). If any changes
are made in the pleading prepared by the Tax Division, the United
States Attorney should advise the Department promptly of the changes
so made, furnishing two copies of any rewritten pages.

Use of Photostat Copies

In the trial of tax cases, it is frequently necessary to introduce in
evidence certain documents from the files of the Internal Revenue
Service. In such cases, if time permits, the Department will pro-
cure from the Service certified photostat copies of the papers desired
to be introduced as evidence in the case, and photostat copies of
documents to be attached as exhibits to written stipulations of fact,
or for the information of the United States Attorney. When these
photostats are received by the Department they will be forwarded
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promptly to the United States Attorney and should be carefu]ly
preserved by him in the files for further use in the case. When it is
impossible, by reason of the time element, to secure certified copies
of pertinent papers from the Service’s files, it is the general practice
to introduce in evidence the original papers. In such cases the United
States Attorney should secure the authorization of the court to sub-
stitute photostat cop1es for the original papers in the files of the court.
For edmxsmblhty in evidence of certified copies of the records end
papers in the files of the Service see 28 U. S. C. 1783.

Stipulation of Facts

The Depart.ment encourages the stipulation of facts in tax cases inso-
far as they can be verified, and in the trial of tax cases it is the practice
to stipulate many of the facts, Stipulations are widely used with
respect to documentary evidence. Frequently taxpayer’s counsel
will suggest preparation of a stipulation,. While the Department
has no hard and fast rule on the subject, since the taxpayer has the
burden of proof in tax cases, it is generally advisable to have the first
draft of the stipulation prepared by the taxpayer’s counsel and sub-
mitted through the United States Attorney to the Tax Division in
duplicate.

In some instances the final approval of the stipulation may require
considerable correspondence before it is in form satisfactory to both
sides of the case. It is therefore desirable that the Department receive
the drafts of any suggested st1pulatxon as far in advance of the trial
date as possible. The stipulation is customarily drafted so as to be
subject to objection by either side as to the relevancy or materiality
of any facts stipulated, and also subject to the right of either party
to offer evidence not inconsistent with any facts stipulated.

- Investigations Preliminary to Trial

Frequently cases for trial will require additional investigations
on questions which have not been fully developed. In practice such
investigations are made by the Internal Revenue Service through
its staff of special agents, revenue agents, deputy directors, engineers,
or aditors, depending upon the nature of the investigations and the
qnestlons involved. In some cases the nature of the investigation will
require the cooperatxon of the United States Attorney and the Depart-
ment will give suggestions in such matters as far as practicable. 'In
certain cases it will be deemed expedient and proper that the investi-
gations by the agents be carried on under the direct supervision of
the United States Attorney. In other cases, particularly those involv-
ing issues that are purely factual, the Department may deem it advis-
able to take the depositions of the plaintiffs and other witnesses relied
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upon by plaintiffs, pursuant to Rules 26, 30, 31, and 33, Fed. Rules
Civ. Proc.

The Department will, in some instances, deem it advisable to file
requests for admissions under Rule 86, Fed. Rules Civ. Proc. Fre-
quently Rule 38 is used by the taxpayer to secure admissions of un-
disputed matters by the United States or Collector. Of course any
requests for admissions filed by the taxpayer should be promptly for-
warded to the Department in duplicate. In many cases it will be im-
possible to properly answer requests for admissions within the 10-day
period prescribed by Rule 86. The United States Attorney should
therefore take appropriate action to protect the Government’s in-
terests in securing an extension of time for answering the requests
without waiting for specific directions from the Department to take
such action.

Whenever valuation and auditing questions are presented in tax
cases they are usunally referred to the Court Defense Section of the
Service which is staffed by competent engineers, valuation experts
and auditors who, in some instances, can qualify as witnesses on behalf
of the Government. Whenever valuation questions are presented, it is
the custom and practice of the Tax Division to ask the Service for a
valuation report. In some cases involving valuation questions the
matter must be referred to field experts of the Service for considera-
tion which will require additional time between the date of filing the
answer and the trial of the case. In other cases it will be necessary
to employ outside expert testimony. Where outside expert testimony
is necessary in cases handled by the United States Attorney, he should
follow the instructions set out in Title 8 under Expert Witnesses.

Pretrial Conference

‘Where, under any local district court rule or standing order, civil
actions are as a matter of course placed upon a pretrial calendar
within a prescribed time after the commencement of the action or
filing the answer, the United States Attorney is requested to call such
rules to the attention of the Department immediately after commence-
ment of the action, and in all events in time for appropriate advice
and sugpgestions in connection with the proposed pretrial conferencs
to be forwarded to the United States Attorney along with a draft of
the answer and defensive data.

Duse to the varying types of procedure followed in pretrial con-
ferences (largely within the discretion of the court), it is difficult
to formulate any set procedure to be followed in such conferences.
These conferences are ordinarily handled by the United States Attor-
ney, although in some instances it may be desirable that a representa-
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tive of the Tax "Division be present. The Department should be
advised as far in advance as possible of the date of the pretrial
conferences. If, during the course of the pretrial conference, some
question arises upon which the United States Attorney is unable to
take a definite position, it is suggested that the conference be ad-
journed, if possible, until he can secure the: Department’s vmwa in
such mattbrs.
Trial Briefs :

In all cases either triable by court or jury where trial briefs are
required in advance under the rules or practice of the court, the
United States Attorney should advise the Department of the rule
in ample time so that there ‘may be a prompt comphance therewith.

“ D 'TRIAL BY JURY

‘When 'Permissible

In suits against Directors or former Collectors it is permmslble for
either party to request 4 jury trial within the limitations prowded in
Rule 38 (b), Fed. Rules Civ. Proc. Prior to July 30; 1954, a jury
trial was not permitted in tax suits against the United States. ‘How-
ever, 28 U. S. C,, Section 2402 (a) as amended by Section 2 of the Act
of July 30, 1954, e. 648, 68 Stat. 589, now permits & jury trial in tax
suits against the United States subject to the provisions of Rule 38 (b)
of the Fed. Rules Civ. Proc. This gives rite to the question whether
the amendment is jurisdictional and has no apphcatmn to suits filed
prior to July 80, 1954, In any event, the Tax Division should be
immediately informed of any démand’ for 4 jury trial.

" Taxpayers frequently demand trial by jury. In most instances the
Tax Division prefers a trial before the court without the intervention
of a jury. Whenever the United States Attorney considers that a jury
trial is advisable, advice to that effect, together with the reasons for
his views, should be submitted to the Department as soon as possible
in order that the matter may be given adequate consideration.

Jointty-Conducted Trials

Even though a representative of the Tax Division is present and
participates in the trial, the United States Attorney or Assistant
should arrange to be present throughout the trial. - The Department
welcomes all aid and assistance that can be furnished by the United
States Attorney, or his Assistants, in the preparation of the case, se-
lection of the jury, and suggéstions, with respect to the conduct of the
trial, examination of witnesses, and other matters. Ordinarily in tax
cases the Department’s representative will assume the burden of direct-
ing the trial, but & jury trial conducted jointly by a representative of
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the Department and an Assistant United States Attorney is frequently
desirable,

- Where jury trials are handled by the United States Attorney
alone, the Department stands ready to cooperate in any manner and
will be glad to prepare and submit in advance of the trial appropriate
forms of verdict, general or special, proposed instructions to the
jury, and its views as to the nature and extent of evidence to be intro-
duced by the Government or developed on cross-examination of plain-
tiff’s witnesses and on questions of law that will probably arise at
the trial. The results of all jury trials should be promptly reported
to the Department.

Filing Proper Motions

In all jury trials where the verdict is wholly or in part against
the Government, the United States Attorney should be careful to
protect the rights of the Government by the timely filing of a motion
for judgment notwithstanding the verdict under Rule 50 (b), Fed.
Rules Civ. Proc,, or a motion for a new trial under Rule 59 (b), Id.,
where it appears that such motions are appropriate.

Rule 50 (b) provides that a motion for judgment notwithstanding
the verdict must be filed within 10 days after receipt of the verdict
or, if no verdict is returned (as in case of & disagreement), within
10 days after discharge of the jury. This motion lies only whers
there has been a motion for a directed verdict at the close of all of
the evidence which is either denied or not granted by the court.

Rule 59 (b) provides that motions for a new trial must be filed
within 10 days after entry of judgment, except that when based on
newly discovered evidence they may be filed at any time before expira-
tion of the time for appeal. The motions on account of newly dis-
covered evidence filed after the 10-day period must be with leave of
court upon notice, hearing and assuring of due diligence. If a mo-
tion for judgment notwithstanding the verdict is not filed as provided
by Rule 50 (b), and the appellate court considers that the district
court erred in refusing the Government’s motion for directed verdict
at the close of all of the evidence, the appellate court will direct a
new trial of the case in the court below; if the motion had been timely
filed, the Government will be entitled to judgment. See Joknson v.
New York,N.H. & H. B. Co0.,344 U. S. 48; and Cone v. West Virginia
Paper Co.,830 U. S. 212,

TRIAL WITHOUT A JURY

, General
Where the trial of a tax case is before the court without a jury,
it will, as in other tax cases, normally be conducted by a representative
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of the Department Where cases are tried by the United States
Attorney alone, he should secure the views of the Department on all
questions presented before proceeding to trial. He should, of course,
carefully avoid entering into any stipulations or agreements which
may injure the Government’s position, or which may be embarrassing
upon appeal. Any stipulation or agreements which are proposed to be
entered into should be submitted to the Department for approval
prior to their execution.

Transcripts of Testimony

It is ordinarily desirable in the preparation of briefs that tran-
script of testimony be secured for use by both the United States
Attorney and the Tax Division in determining whether to recommend
an appeal from an adverse decision. In ordering transcripts of testi-
mony the United States Attorney should follow the procedure set
forth in Title 8 under Court Reporting and Transcripts.

Evidence in Suits to Enforce Tax Liens

In cases involving the enforcement of tax liens under Section
7403, I. R. C. 1954 or 28 U. S. C. 2410, carefu] attention should be
given to establishing by proper evidence or stipulation all facts neces-
sary to establish that the United States acquired a lien within the
appropriate provisions of the statute, Care should be taken to show
the dates on which the assessment was made [compare Sections 6203
and 6322, I. R. C. 1954, with Sections 8641 and 3671, I. R. C. 1939],
and on which the Director made demand for payment of the taxes,
and to develop the facts relative to the filing of notices of tax lien
under Section 6323, L R. C. 1954. Compare Section 3672, 1. R. C. 1939.

Preparation of Briefs

In all cases tried by representatives of the Department, the Depart-
ment will prepare the briefs as required by the court. Where the
case is tried by the United States Attorney without the assistance
of a representative of the Department, it is sometimes the practice
for the brief to be prepared by the United States Attorney. However,
in such cases a draft of the brief should be submitted to the Depart-
ment for suggestions and approval prior to filing the brief in the
court.

Reporting of Decision

In all cases the United States Attorney should forward at once to
the Department two copies of the court’s opinion, findings, con-
clusions, and judgment order when entered. In nonjury cases in-
volving social security or railroad retirement taxes, three copies of
the opinion, findings, conclusion and judgment should be supplied.
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for the Collector’s action in collecting the tax. This certificate of
probable. cause i8 provided for in 28 U. S. C. 2006, and Rule 69 (b),
Fed. Rules Civ. Proc. It relieves the Collector from personal liability
for the judgment and provides that the amount so recovered shall be
paid out of the proper appropriation from the United States Treasury.
It is important that the United States Attorney see that a certificate
of probable cause is entered by the court as part of the final ]udgment
order, or promptly thereafter, 1rrespect1ve of whether any appeal is
taken in the case. This is necessary in order to protect the individual
Collector from having a judgment lien appear agamst his property
and to expedite payment of the judgment, thereby saving some interest
that would otherwise accrue. .

A standard form of certificate of probable cause is as follows:

The court finds that the defendant as Collector of Internal
Revenue acted under the direction of the Commissioner of Inter-
nal Revenue and upon probable cause in the collection of said taxes
and that a certificate of probable cause should therefore be grantéd.

~ Itistherefore ordered that a certificate of probable cause be and
‘the same is hereby issued and entered in the above-entitled cause

and that the said —aeeeeee_ Collector of Internal Reve-
nueforthe . _____ - Collection Distriet of - oeeewe
.............. is hereby ordered relieved from the payment of

said judgment and said judgment is ordered paid out of the proper
appropriation from the United States Treasury.

The word Director should of course be substituted for Collector
if the Director is the judgment defendant

'COLLECTION OF JUDGMENTS IN FAVOR OF
UNITED STATES

Proceedings Before Judgment

Under Rule:84;, Fed. Rules Civ. Proc., all remedies: providing for
the seizure of a_defendant’s property for the purpose of securing
satlsfactlon of judgment are available under the circumstances and
in the manner provided by the law of the state in which the district
court is held when such ancillary remedy is sought, except that any
federal statutes providing otherwise shall govern such proceedings
to the extent that they apply. For Federal statutes involving attach-
ments, see Advisory Notes to Rule 64, Fed. Rules Civ. Proc. These
remedies are open to the United States as plaintiff, to the same extent
ns any other litigant plaintiff. Cf. Stanley v. Schwalby, 162 U. S. 256.
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Normal Procedure After Judgment

Where judgments are rendered in favor of the United States for
the collection of taxes, the Department looks to the United States
Attorney to supply the initiative in order to collect them if possible.
The United States Attorney should keep in frequent touch with the
Director’s office concerning unpaid judgments, requesting advice at
stated intervals, and should in general make such investigations and
take such steps as are suitable for enforcing collection. Under the
provisions of Section 7406, I. R. C. 1954, all judgments and monies re-
covered or received for taxes, costs, forfeitures, and penalties shall
be paid to Directors as internal revenue taxes are to be paid. See
Section 3611, I. R. C. 1954 (new), for provisions on payment by check
or money order. If the United States Attorney discovers that extra-
ordinary remedies are needed for the collection of a judgment, the
Department will be glad to state its views upon request.

Execution and Supplementary Proceedings After Judgment

Under Rule 69, Fed. Rules Civ. Proc., a judgment for the payment
of money is generally enforceable by a writ of execution unless the
district court directs otherwise; and the procedure upon execution
and in any supplementary proceedings in aid of judgment is governed
by the existing practice of the state in which the district court is
held, except to the extent provided otherwise by any federal statute.
Rule 69 also permits the examination of any person, including the
judgment debtor, either in the manner provided by those rules for
taking depositions or in the manner provided by the local state
practice. The Rule, therefore, is substantially broader than Section
916 of the Revised Statutes, which it has now superseded. See
Advisory Notes to Rule 69, Fed. Rules Civ. Proc.; Section 3800. See
also Schram v. Carlucci, 41 F. Supp. 36.

Execution Running Outside the State

All writs of execution upon judgments obtained for the use of
the United States in any district court in one state may run to and
be executed in any other state or in any territory, but all such writs
shall be issued from and made returnable to the court in which the
judgment was obtained. See Z'oland v. Sprague, 12 Pet. 300, 328;
Pierce v. United States, 255 U, S. 898; 14 Op. A. G. 384; 28 U. S, C.
2413.
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SATISFACTION OF JUDGMENTS AGAINST THE
UNITED STATES

Where judgments are rendered against the United States or the
Director in tax-refund suits, and in the latter case are converted
into claims against the United States through a certificate of probable
cause, and where the United States Attorney is advised that the
Solicitor General has determined that no appeal will be taken or is
notified that the judgment has become final after appeal, the United
States Attorney should request taxpayer’s counsel to file a judgment
claim for refund. A prompt filing of this judgment claim will stop
the running of interest and should therefore be attended to at the
earliest possible date. The judgment claim is paid by and should
be filed directly with the Commissioner of Internal Revenue, Wash-
ington, D. C., and should be accompanied by two certified copies of
the judgment or two copies of the mandate of the higher court if an
appeal has been taken, If the appeal has been waived, there should
be forwarded two certified copies of the waiver. Where costs are
claimed an itemized bill of such costs receipted by the clerk: of the
court should accompany the judgment claim. For procedurs in filing
judgment claims see Treasury Regulations 111, Sections 29,3224 and
29.822-8.

INTEREST INCLUDIBLE IN JUDGMENTS

Interest on overpayments runs at the rate of 6 percent per annum
upon the amount of the overpayment from the date of payment or
collection thereof to a date preceding the date of the refund check
by not more than 80 days, such date to be determined by the Com-
missioner of Internal Revenue. Section 6611,1. R.C, 1954. Compare
Section 3771, I. R. C. 1989, It is important that the judgment cor-
rectly follow the statute in providing for interest. It is suggested
that the judgment order provide for payment of interest “according
to law” and in that case the Internal Revenue Service will compute
the proper amount of interest upon receipt of the judgment claim for
refund. '

COSTS IN TAX SUITS

Under 28 U. S. C. 2412 costs are allowable against the United
States in tax suits only where the Government puts in issue tax-
payer’s right to recover. The court may in its discretion allow costs
in these cases to the prevailing party from the time of joining issue.
Costs shall include only amounts actually incurred for witnesses and
fees paid to the clerk of the court.
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A different rule applies as to costs in suits against the Director or
former Collector for the refund of taxes. In those cases costs are
allowable as in other civil actions even though the judgment against
the Collector is later transformed into one against the United States
pursuant to a certificate of probable cause. Mellon v. Heiner, 30 F.
Supp. 948; Allis v. LaBudde, 131 F.2d 78 (C. A. 7) ; Sampson T'ire &
Rubber Corp. v. Rogan, 140 F. 2d 457 (C. A. 9).

In taxing costs in suits either against the Collector or the United
States it should be borne in mind that the only amounts allowable for
witnesses are those prescribed by statute. 28 U. S. C. 1821, Conse-
quently fees of expert witnesses are taxable as costs only to the same
extent as the statutory fees allowed ordinary witnesses. Henkel v.
Chicago, ete. By., 284 U. S. 444; In re First Bond & Mortgage Co.,
74 F. 2d 930 (C. A. 5); Treadwell v. Mutual Life Ins. Co. of New
York,20 F. Supp. 494.

BIDDING IN PROPERTY AT FORECLOSURE SALE

81 U. S. C. 195 sets forth the procedure for purchase by the United
States at an execution sale of “lands and tenements of a debtor.”

Where a judgment has been rendered in favor of the United States
and property of the debtor is ordered sold by the court to satisfy such
judgment, the United States Attorney should report the facts con-
cerning the proposed sale to the Department. It is the practice in
cases of this character, where it appears likely that the property may
be sold for less than its fair value and where the liens of the United
States are prior to all other liens, for the Department to suggest that
the Treasury Department appoint the United States Attorney or one
of his assistants as agent for the Treasury Department under Section
195, to bid on the property on behalf of the United States. Upon
receipt of the proper appointment, instructions will be given the
United States Attorney concerning the amounts that should be bid for
the property and other steps that he should take to protect the Gov-
ernment’s interests. The deed to property so purchased for the United
States will be taken in the name of the United States. The United
States Attorney should have the deed recorded promptly and take any
other action required under state law to protect the Government’s title.
Any expense necessary should be reported to the Department on Form
25-B.
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CRIMINAL TAX CASES

ORIGIN

Criminal tax cases are investigated by agents of the Internal
Revenue Service. They are processed by personnel of the Service’s
Enforcement Division and are referred to the Tax Division by the
various offices of the Regional Counsel of the Service by letters stating
the recommendation and enclosing the reports and exhibits.

RESPONSIBILITY FOR DECISION TO INITIATE
PROSECUTION

Proposed fax prosecutions, with the exceptions hereinafter noted,
are reviewed and processed by the Criminal Section of the Tax Divi.
sion. 'The term “tax prosecutions” includes all offenses defined in the
Internal Revenue Code and such offenses defined in Title 18, U. S. C.
as may be investigated by agents of Internal Revenue Service in
connection with enforcement of the internal revenue laws, The final
decision whether to initiate or decline prosecution is'made by or on
behalf of the Assistant Attorney General in charge of that Division.
The United States Attorney should not present tax cases to a grand
jury or otherwise initiate prosecution except on specific authorization
of the Department. If circumstances arise which make it appesr to
United States Attorneys that action should be taken prior to such
authorization, they should mnnedmtely communicate w1th the Tax
Division.

Criminal cases mvolvmg offenses deﬁned by the Internal Revenue
Code or Title 18, U, 8. C. in relation to all federal esoise taxes will be
referred directly to the appropriate United States Attorneys from the
Internal Revenue Service. (The term “excise taxes” here means the
taxes imposed in Subtitles B-and C of the Internal Revenue Code of
1939, and the taxes imposed by Subtitle C—except Chapter 24—,
Subtitle D and Subtitle E of the Internal Revenue Code of 1954.)
Excise tax prosecutions so referred may be instituted without the prior
approval of the Department. However, this procedure does not affect
existing instructions issued by the Criminal Division regarding the
handling of specific classes of excise tax fraud cases assigned to that
Division, i. e, liquor tax cases, narcotics tax cases, National Firearms
Act cases, or cases arising under the Wagering Tax Act. All other
categories of excise tax prosecutions are assigned to the Tax Division
and any questions arising regarding their proper handling should be
dn'ected to the Tax Division.
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CONFERENCES

Upon request made during the pendency of a case in the Tax
Division, a conference will be granted to permit presentation of the
taxpayer’s contentions. If the exigencies of time or other circum-
stances prevent the granting of a conference in the Tax Division, the
United States Attorney may be requested to confer with the taxpayer’s
representatives and to submit a report thereon to the Tax Division.

INDICTMENT OR INFORMATION

When prosecution is authorized by the Assistant Attorney General
the reports and exhibits in the case are transmitted to the appropriate
United States Attorney with instructions to initiate criminal pro-
ceedings. The transmittal letter designates the appropriate indict-
ment or information form to be followed, with reference to mimeo
graphed forms previously prepared in the Tax Division for trans-
mittal to all United States Attorneys. Copies of these forms are
available upon request. In any unusual case in which the mimeo-
graphed form of indictment or information should not be literally
followed, either a proposed form will be prepared in the Tax Division
or the Division’s transmittal letter will suggest to the United States
Attorney how the mimeographed form should be varied to conform
to the particular facts in the case.

VENUE OF TAX PROSECUTIONS

Most criminal tax offenses arise under the Internal Revenue Code
and involve the filing or nonfiling of returns with a particular Director
of Internal Revenue. See Appendix B. In the usual case, therefore,
the offense is committed in the judicial district in which the Director’s
office islocated. Consequently, in those States which have two or more
judicial districts but only one internal revenue collection district, the
great majority of tax prosecutions will be instituted in the one judicial
district in which the Director’s office is located. However, in an effort
to cause the widest possible geographical distribution of tax prosecu-
tions, the Departinent has encouraged the development of investiga-
tive facts which would provide a basis for venue in the residence
district of taxpayers in those instances in which the returns are filed
in other judicial districts.

FILING OF COMMISSIONER’S COMPLAINTS

In the event the statute of limitations is about to expire, a complaint
may be filed with the United States Commissioner as provided in
Section 6531, I. R. C. 1954. This action has the effect of tolling the
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statute of limitations for a period of 9 months from the date of filing.
Theprovisions of Section 6531 with respect to the filing of & complaint
to toll the:running of the statute of limitations are effective on and
after August 18, 1954, with respect to offanses commiitted before that
date as well as thereafber ‘When a complamt is ﬁled, the Department
should be notlﬁed 1mmedmte1y .

. GEAND JURY PROCEDURE o

Criminal tax cases should be presentad to gra.nd ]unes in the same
manner as other criminal cases. = -

The Department ordinarily is opposed to the presentatmn of de-
fensive evidence or to the appearance of & prospective defendant before
the grand jury, since it is normally the function of the grand jury to
examine only the Government’s evidence in order to determine
whether there is reason to believe that an offénse has been committed.
However, in recognition of the broad powers of inquiry of the grand
jury, the United States Attorney should abide by the grand jury’s
decision in these matters, after first stating the Department’s posmon

DISMISSAL

Indictments returned or informations filed in criminal tax cases
may not be dismissed without prior approval of the Department
except when the defendant is dead or permanently disabled by in-
ganity, or when a superseding indictment or information has been
returneéd. The Department should be notified promptly in the eVent
snch action is taken.’

: STATUS REPORTS

Onee a case is in the hands of the United States Attorney it is im-
perative that he inform the Tax Division fully and promptly of all
developments. The following information is requn-ed for the records
of the Department :

(2) Date the indictment or no-b111 is retumed or the information
filed;

(b) Date of preliminary examinaticn;

(e) . Pate of arraignment and kind of plea;.

(d) Dates of trial; .

(e) Verdict;

(f) Date and terms of sentence.

EFFECT OF PAYMENT OF TAX

Prior to final disposition of the criminal liability, no nogotiations
with the taxpayer for the separate settlement of his civil tax liability
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will be authorized. If a taxpayer voluntarily makes a payment on
his civil tax deficiencies it must be made to the Director of Internal
Revenue. Such payments made pending criminal action are placed in
a “suspense account,” since normally no assessment is made prior to
disposition of the criminal liability.

The taxpayer’s action in voluntarily paying the tax, including civil
fraud penalities, should not be allowed to affect the handling of the
criminal prosecution, since the civil and criminal liabilities are sepa-
rate and distinct. In no event should disposition of the criminal case
be unduly delayed because of controversies with respect to the related
civil liability.

DISPOSITION OF CASE BY PLEA

A large percentage of criminal tax cases will be concluded by entry
of a plea of guilty and sentence. United States Attorneys are in-
structed not to consent to a plea of nolo contendere in tax cases except
in thé most unusual circumstances and then only after their recom-
mendation for so doing has been reviewed and approved by the As-
sistant Attorney General in charge of the Tax Division or by the
Office of the Attorney General. In the event a plea of nolo con-
tendere is accepted, the United States Attorney should be aware that
the Supreme Court in Hudson v. United States, 272 U. 8. 451, has held
such a plea sufficient to support imprisonment in a penitentiary, in
addition to the imposition of a fine,

If it conforms to the practice of a particular United States At-
torney’s office and is acceptable to the court, the Department will
interpose no objection to the dismissal of the remaining counts of an
indictment or information after entry of a plea of guilty or nolo
contendere (see preceding paragraph), to the major count or counts.
If the court allows time, before imposition of sentence, the Tax
Division will authorize the Treasury Department to negotiate with
the defendant concerning his over-all civil liability. However, care
should be taken to assure that such procedure will not interfere with
the reasonably prompt imposition of sentence.

RECOMMENDATIONS AS TO SENTENCE

When a plea of guilty or nolo contendere is entered, the United
States Attorney should present te the court a full statement of facts
including the amount of tax avoided, the means utilized to perpetrate
and conceal the fraud, the past criminal record of the taxpayer and
other information which the court may consider important in impos-
ing sentence.

No recommendation as to sentence is made by the Government
unless the sentencing court specifically so requests. It is considered
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preferable to have the matter of sentence handled entirely by the
court. It should be made clear to the court that failure to make a
recommendation should not be construed as a recommendation for
leniency. When recommendations are required by the court, it is
the policy of the Department to request imposition of a jail sentence
in addition to a fine. In the view of the Department, the payment
of the civil tax liability, plus a fine and suspended sentence or proba-
tion, does not ordinarily constitute a satisfactory disposition of a
criminal case.

United States Attorneys may follow the same policy as to the mak-
ing of sentence recommendations as they follow in other criminal
cases, »
APPEALS IN CRIMINAL TAX CASES

See Title 6, Appeals.

RETURN OF REPORTS AND EXHIBITS

Upon the completion of a criminal tax prosecution by plea or
verdict, the United States Attorney should return all reports, exhibits,
and other material furnished by the Internal Revenue Service for
use in the trial to the particular Service Enforcement Counsél by whom
the case was originally referred to the Department, unless directed to
dispose of them otherwise.

COMPROMISES AND ADMINISTRATIVE
SETTLEMENTS

AUTHORITY OF ATTORNEY GENERAL TO COMPROMISE
CASES

The Attorney General, by virtue of the authority vested in his
office, has plenary power to compromise or settle any civil or criminal
case grising under the internal revenue laws after reference to the
Department of Justice for prosecution or defense. Section 7122,
L R. C. 1954, is supplemental to, and declaratory of that power. It is
discussed at length in 38 Op. A. G. 98 (1934). The following excerpt
from that opinion summarizes the extent of the power (p. 102) by
saying that it is— : " ‘

* * * o be exercised with wise discretion and resorted to only to

promote the Government’s best interest or to prevent flagrant in-

justice, but that it is broad and plenary may be asserted with equal
assurance, and it attaches, of course, immediately upon the receipt
of a case in the Department of Justice, carrying with it both civil
and criminal features, if both exist, and any other matter germane to
the case which the Attorney General may find it necessary or proper
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to consider before he invokes the aid of the courts; nor does it end
with the entry of judgment, but embraces execution.

FORM OF OFFERS IN COMPROMISE

As a general rule, the Department does not require any printed
forms to be used in connection with offers in compromise of tax cases.
Ordinarily it is sufficient if the offer is in writing, is definite and un-
ambiguous, sets forth clearly the proposed basis of compromise, and
is submitted to the Department in duplicate. The offer should be
specific with respect to interest to be paid or refunded. Where both
assessed and accrued interest are involved, an express provision should
be made for each type. General expressions, such as “with interest”
and “with interest according to law,” are interpreted by the Depart-
ment to mean statutory interest as provided by Section 6611 (b) (2),
I R. C. 1954.

There is no objection to the use of Treasury Forms 656 and 656-C
in submitting offers in compromise of claims against the taxpayer.
In cases in which the offer is based upon inability to pay, & sworn
statement of assets and liabilities on Treasury Form 433 should ac-
company the offer. These Treasury forms are available at the local
offices of the Director of Internal Revenue,

OFFERS SUBMITTED TO THE UNITED STATES
ATTORNEY

The offer in a case in suit, or referred to the United States Attorney
for institution of suit, should be submitted to the United States At-
torney rather than to the Director of Internal Revenue. Upon
receipt of an offer the United States Attorney should forward it in
duplicate directly to the Tax Division, together with his comments
and recommendation if it is a case in which he has taken active part.

Normally it is not necessary that amouunts offered to the Govern-
ment accompany the offer when it is submitted. However, unless
provision is made otherwise, it will be assumed that payment will be
made immediately upon receipt of notice of acceptance. Payment of
amounts offered should be in the form of a cashier’s or certified check,
or money order, payable to the Treasurer of the United States. The
check or money order normally will be held, and not cashed, by the
Department until final action is taken on the offer. In the event the
offer is rejected the check or money order will be returned to the
offerer, unless he has requested that it be credited to his liability.

United States Attorneys should make a suitable allowance of time
to permit action on offers in compromise. It is the Department’s
policy to obtain the recommendation of the Chief Counsel, Internal
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Revenue Service, on all offers in compromise of tax cases. More-
over, additional computations and/or mvestlgatlon by the Service
might be necessary before the Department will be in a posxtlon to act
on the offer. Also, certain necessary procedures must be followed
within the Department in taking action on offers, including refer-
ence to the Attorney General in the more important cases. For all
of these reasons United States Attorneys should urge the proponents
and the courts to allow ample time for the orderly processing of offers.
The amount of time required for this purpose will vary, depending
upon the nature and complexity of each case, but a méinimum of 30
days should be allowed in any event.

OFFERS SUBMITTED TO THE DEPARTMENT

Frequently compromise proposals are submitted directly to the De-
partment. It is the Department’s general practice in such instances
to request the United States Attorney’s recommendation on the offer,
especially when the United States Attorney has had an active part in
the cass, or if matters particularly within his knowledge are involved.

During compromise negotiations the Department will rely upon the
United States Attorney to secure any additional time for the next step
in the court proceeding which may be necessary in order to protect
the Government’s interest and to permit final action of the Department
on the proposal.

OPPORTUNITY FOR CONFERENCE REGARDING OFFERS

In the-event the proponent or his counsel desires to confer with the
Tax Division he should be advised that opportunity for an informal
conference in Washington will be afforded upon timely request. In
appropriate ¢ases the United States Attorney, or one of his assistants,
will be requested to participate in these conferences.

INVITATION OF OFFERS BY DEPARTMENT

Althongh it is the policy of the Departm'ént not to propose offers in
compromise, the United States Attorney is in a position to suggest
informally, without in’any manner committing the Government, that
offers be submitted in appropriate cases. Sometimes the Department
will requeet the United States Attorney to follow this procedure. In
such instances the United States Attorney should caution the tax-
payer or his counsel that the compromise is subject to findl action by
the Department, and that the recommendations of the United States
Attornéy and the trial at:torney of the Tax Division are not binding
upon the Attorney Geneéral.’ '

Jandary 1, 1065
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TIMELY SUBMISSION OF OFFERS

If taxpayer’s counsel indicates an intention to submit an offer in a
tax case he should be advised to do so in the early stages of the pro-
ceeding—before the Department and the court have been required to
expend a considerable amount of time and money in the litigation.
Submission of offers on the eve of trial, especially when the Depart-
ment has been put to the expense of sending an attorney from Wash-
ington for that purpose, should be discouraged. Taxpayer’s counsel
should be advised that, as a general rule, the sooner he submits his
offer, the better the prospects of its acceptance.

COMPROMISE OF CRIMINAL LIABILITIES

The policy of the Department with respect to compromising crimi-
nal tax liabilities is as follows: If it is concluded that the case should
not be prosecuted it is referred back to the Internal Revenue Serv-
ice together with any offer that might be pending. On the other
hand, if it is concluded that the case is an appropriate one for prose-
cution, it cannot be compromised by the payment of money alone.
The only way in which the criminal liability may be disposed of, other
than by trial, is by an unconditional plea of guilty, or nolo contendere
(see instructions, supra), to one or more of the major counts of the
indictment.

It is the view of the Department, sustained by decisions of the courts,
that collection of the related civil liabilities, including fraud penalties,
is & matter entirely separate and apart from the criminal aspects of a
case. The latter, therefore, should receive priority in disposition.
In the event, however, that adequate provision is made with respect
to the criminal liability, as outlined in the preceding paragraph, the
defendant may also include in his proposal an offer to settle his civil
liabilities. This method of disposing of a case is classed as a com-
promise, and requires the same approval by the Department as any
other offer in settlement. In disposing of both civil and criminal lia-
bilities in this manner no amount greater than the full taxes, penalties,
and interest will be accepted. In such compromises the taxpayer may
be given a reasonable opportunity to demonstrate that the civil lia-
bility proposed by the Internal Revenue Service clearly is excessive.
In general the same standards are applied to the determination of the
adequacy of the money payment as are applied in civil cases having
no related criminal features.

Because such offers contain little element of compromise and
because the Department is guided largely by the recommendation of
the Internal Revenue Service as to the sufficiency of the civil aspect
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of such offers, the Department has encouraged an alternative arrange-
ment in lieu of offers in compromise, that is, to secure the entry of a
plea to at least one major count of the indictment or information and
then, pending sentence, if the court is agreeable, to return jurisdiction
of the civil tax aspects of the case to the Internal Revenue Service
for prompt adjustment of the civil liability.

The policy of the Department in accepting offers involving pleas
of guilty or nolo contendere is to so condition the acceptance that the
Government may make a statement of facts at the time of entry of the
plea but will make no commitment as to recommendation for
punishment.

DEPARTMENT'S APPROVAL REQUIRED

No agreements should be entered into by United States Attorneys
with respect to compromising internal revenue cases, either criminal
or ¢ivil, without the approval of the Department.

AUTHORITY OF ATTORNEY GENERAL TO MAKE ADMIN-
ISTRATIVE SETTLEMENTS

38 Op. A. G. 124, 128 (1934), declares that the Attorney General
“may dismiss a suit or abandon defense at any stage when in his
sound professional discretion it is meet and proper to do so.” This
authority is wholly distinct from his power to compromise, and should
not be confused therewith. A compromise is besed upon mutuslity
of consideration whereas there is no mutuality of consideration when
the Department simply dismisses or abandons defense of a suit.

EFFECT OF ADMINISTRATIVE SETTLEMENT

‘When the Department does abandon defense of a taxpayer’s suit
for refund, a so-called “administrative settlement” results. Such
settlement is in recognition of the fact that the Government has no
substantial defense to the taxpayer’s claim. The result of the Gov-
ernment’s abandonment of the defense is that the taxpayer gets sub-
stantially the same benefits as he would by winning his case in court .
and a refund of all but the amount that is barred by limitations is
made to him.

CLOSING OUT CASES COMPROMISED OR ADMINISTRA-
TIVELY SETTLED

After an offer in compromise of a taxpayer’s suit for refund has
been approved by the Department the normal procedure is to author-
ize the Internal Revenue Service to make an administrative refund
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of the amount of the offer. The Service usually requires about 60 days
to effect the refund. Where a refund of income, war-profits, excess-
profits, estate, or gift taxes in excess of $100,000 is involved, additional
time must be allowed in order to permit compliance with Section
6405 (a),1.R.C.1954. In the letter notifying him of acceptance of the
offer the taxpayer’s counsel is requested by the Department to deposit
a stipulation of dismissal of the suit with the United States Attorney,
to be filed in court when the refund has been made. When the dis-
missal order has been entered the United States Attorney should
ndvise the Department so that the case may be marked closed.

The same procedure as that outlined in the preceding paragraph
is followed in closing out cases which have been administratively
settled.

Upon acceptance of an offer in compromise of a suit by the Govern-
ment to collect taxes, the United States Attorney normally is requested
by the Department to secure full payment of the amount offered,
forward it to the Department, and then dismiss the suit. In such
cases payments should be made to the Director of Internal Revenue
only in cases in which instructions to that effect have been issued by
the Department,

STIPULATED JUDGMENTS

It is contrary to the policy of the Department to stipulate for
judgment in compromise or administrative settlement cases, and the
United States Attorney should never do so without prior authority
from the Department.

COSTS

There is no authority for the payment of plaintiff’s costs in compro-
mising suits for refund, and the United States Attorneys should so
advise proponents.
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APPENDIX A

I. SUMMARY OF PERIODS OF LIMITATION AS PROVIDED
BY THE INTERNAL REVENUE CODE OF 1939,

AS AMENDED
A. Limitation Upon Assessment or Proceedings.in Court Without
Assessment ‘ :
Tax Oircumstances juvolved Code saction Time Umit
1. Income | (a) General rule......... 275 (8)iccmen- 3 years after return
and prof-- : ’ -+ is filed,
ita, S S
- (b) Request for assess- | 276 (b).......| 18 montbs after re~
ment on income re- quest, but request
ceived during lifetime cannot be made be-
of a decedent, or by fore return is filed.
his estate; or by a cor- S
“poration  undergoing
dissolution.
(¢) Omission of 25 per- | 275 (0)ecuun-. 5 years after return

cent of gross income.

(d) Omission from gross

" income of amounts
from (1) foreign per-
sonal-holding compa~
nles, (2) personal serv-
ice corporations.

(e) Omission of corporate

1 distributions in liqui-
dation. ) '

() Corporation makes no
return but each share-
holder reports his share
of income from the cor-
poration.

(g) False or fradulent re-
turn with Intent to
aevade tax.

(k) Failure to file return__

(i) Agreement in writing
between Commissioner
and taxpayer to extend’
period.

(53)

328378—54—35

@

-------

is filed.
7 years after return is
filed.

4 years after return is
- filed.

4 years after the last
date on which any
shareholder’s re-
turn was filed.

No limitation.

 No limitation.

Assessment may be
made at any time
prior to expiration

of the agreed time.
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A. Limitation Upon Assessment or Proceedings in Court Without

Assessment—Continued
Tax Ofrcumstances involved Code section Time limit

(i) Deficiency caused by | 276 (d).an---. Limitation {mposed
operation of net oper- by Bec. 275 or 276
ating loss ocarry-back (a) or (b) which-
or unused excess prof- ever is the longer.
its credit carry-back:
(1) if an exoess profits
tax return was required
for the year of the loss

" or unused credit, (2) if
an excess profits tax
return not required.

(k) Gain upon the sale or | 112 (n) (7), | 3 years after taxpayer
exchange of a residence. 276 (e). notifies the taxing

1) Gain upon involun-
tary conversion.

(m) Determination of a
deficiency under See.
130, for any year pre-
ceding the fifth.

(n) Assessment of lia-
bility of initial trans-
feree.

(0) Assessment of a trans-
feree of a transferce.

112 (f) (3) (o),
276 (1).

130 (©)enve.--

811 () (1).-.-

311 (b) (2)..-

authorities of the
cost of new resi-
dence or his inten-
tion not to replace.

3 years after taxpayer
notifies taxing au-
thorities of inten-
tion to replace or
not to replace the
property.

1 year beyond the
time fixed for as-
sesasment of the
fiftth taxable year.

1 year after expiration
of period of limita-
tion against tax-
payer,

1 year after expira-
tion of period
againgt preceding
transferee, but not
more than 3 years
after expiration of
period against tax-
payer; except if
court prooceedings
for collection has
begun, then 1 year
after return of exe-
cution in court pro-
ceedings.
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A, Limitation Upon: Assessment or Preceédings in Court Without

Assessment—Continued
Tax Olreumstances involved Cods mction Time Hmit
(p) Assessment of liabil- | 311 (b) (3)....| 1 year after the liabil-
ity of fiduciary. , ity arises, or not
. later than expira-
" flon of the period
| for collection of the
.| tax, whichever Is
. P later.
(). Where Commissioner | 311 (b) (4)....| At any time during
and transferee or fidu- agreed period.
ciary agree to period of .
. assessment. .
1| (r) Where taxpayer de- | 311 (¢)u..—-. Bame period as {f
. ceased or corporation death or dissolution
dissolved. . has not occurred.
2. Estate._..| (a) General rule.._...__. 874 (8)cooun-- 3 years after return
} filed.
(b) False return_........ 874 (b) (1).-.-| At any time.
(¢c) Noreturn...._...... 874 (b) (1)....] At any time.
3. Gift_____. {a) Generalrule_._._____ 1016 (a).._.-.. 3 years after return
filed.
(b) False return....._.._| 1016 (b} (1)...| At any time.
(6) No returbecececeeree. 1016 (b) (1)...| At any time. :
4. Miscells- } (a) General rule (except | 8812 (8)a...._ Assessment: 4 years
neous. income, war-profits, ex-’ after taxes bedome
: cess-profits, estate, gift due. - Court action
" tazes and certain em- withouvt assesament
ployment ta.xes) 5 years after taxes
! : o1 §. beboma due.
(b) Fslse returns ........ 3312 (b)__.... At any time.
(c) Noreturfleecuceenn-- 3312 (b).--~-.| At any time.
(d) Willful attempt to | 3312 (¢)--.... At any time.

IR

evade ta.x

Nms ~The assessment period is suspended unﬂl # notice of deficiency Is
mailed to tixpayer. After the mailing of the notice the taxpayer has 90 days
to betitlon tHéTax Court for redetermination of the deficlency, Secs. 272 (a) (1)
(inconie tax) ; 871 () (1) (estate tax); 1012 (a) (1)
‘there 18’8 ‘Pefition to the Tax Court thé assesimedit

the dectsion’ of the Tax Court becomes final and for 60 duYa thereafter.

gitt tax); L B. O. I
sti6l {s suspended until

Secs.

277 (fieome tax); 811 (d) (lability of fiduclaries and transferees); 875
(estate) ; 1017 (gfft) ; L R. C..

Bet‘urn! filed ‘before the due date will bé t:onsidered‘ as ﬂled’fon the last date
provided by taw. * Sec. 275 (), LR. Q.

See Sec. 8804 for Umitation of time'for’ pel‘torming acts postponed by war
where indlvidual continuousiy outside the Americas after December 6, 1941, or
i military and naval forces overseas,
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B. Limitation Upon Collection After Assessment

Tax Circumstances involved Code section Time lmit

1. Income._.| (a) Where assessment | 276 (¢)....___ Within 6 years after
timely made, tax may assessment, or prior
be collected by dis- to expiration of
traint or court pro- agreed period.
ceedings.

2. Estate....| (a) Where assessment | 874 (b) (2).._.| Within 6 years after
timely made, tax may assessment, or prior
be collected by dis- to expiration of
traint, or court pro- agreed period.
ceedings.

3. Gift...... (a) Where assessment | 1018 (b) (2)...] Within 6 years after
timely made, tax may assessment, or prior
be collected by dis- to expiration of
traint or court pro- agreed period.
ceedings.

4. Miscella~ | (8) Where assessment | 3312 (d)...__. Within 6 years, or

neous timely made, tax may prior to expiration

be collected by dis-
traint or court action.

of agreed period.

Nore.—8ections of the Code relating to periods of limitation on assessment or
collection but not included in this summary because of their limited application
are 274 (b) (collection of unpaid claims in bankruptcy or receivership); 506 (2)
(deficiency dividends of personal holding companies); 3798 (exemption of in-
solvent banks from tax); 3801 (b) (mitigation of effect of limitations in income
‘tax cases); 3805 (due date of returns extended for China Trade Corp.).

C. Limitation Upon Claims for Refunds and Credits

Tax Clircumstances involved Code ssction T1me lmit
1. Income | (8) When return is filed | 322 (b) (1).__| 3 years from time re-
and profits and tax paid. turn is filed, or 2
taxes. years from time tax
is paid, whichever

| expires later.

(b) When no return is | 322 (b) (1)...| 2 years from time tax
filed. is paid, unless claim

is filed before expi-
ration of period.

(¢) When claim relates | 322 (b) (5)...[ 7 years from date pre-
to overpayment on ac- scribed for filing
count of bad debts or return.
worthless securities,
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C. Limitations Upon Claims for Refunds and Credits—Continued

Tax Oircamstances involved Code section Time Nmit

(d) When claim in (c), | 322 (b) (6)--.| Election as to (¢) or
supra, relates to de- {e), whichever ex-
ductibility of the’debt pires later. :
or loss on & carry-back.

(6) When the claim is | 322 (b) (6)._.| Period expiring with

. attributable to a net : - 15th day of 39th
operating loss ocarry- month following
back or unused excees the end of the tax-
profits credit oarry- able year of the
back. carry-back. .

2. Estate....{ (a) Generalrule.._.._... 910, . Within 8 years after
' ’ payment. :
8. Gift.....__ {a) Overpayment to be | 1027 (b) (1)...| Within 3 years from
: credited against gift time tax paid, un-
tax due and halance loss a claim Is filed
‘ - refunded. within the period.
4. Miscella- | (a) All claims for refunds | 3313......... 4 years after pay-
neous. or credits of tax or ment of the tax.
co penalties, except in-
come, war-profits, ex-
oess-profits, estate and
" gift taxes.
Nors.—Returns filed before the due date are considered as filed on due date.
Sec. 322 (b) (4).
Period may be extended by agreement between Comm!adoner and taxpayer.
8eoc. 322 (b) (3).
D. Limitation Upon Suits for Recovery of Erroneous Refunds
Tax Ofrcumstances fuvolved GCods metion “Time Hrit
All taxea.._.| (s) Any refund of tax, interest, | 3746_____.. 2 years after
penalty, additional amount or making of the
addition to the tax errone- " refund.
ously refunded. .

(b) When making of the refund | 3746 (¢c).-._.{ § years after
was induced by fraud or the making of the
misrepresentation of & mate- refund.
rial fact. » :

Nors.~Tables A, B, C, and D relate only to taxes governed by the provisions
of the Internal Revenue Code. Where the tax is for 1038 or prior years, the
periods of limitation will be governed by the provisions of the applicable revenue
aot, and may differ from the time specified in the Internal Revenue Code.



I SUWARY OF PERIODS OF LIMITATION AS PROVIDED
BY THE INTERNAL REVENUE CODE OF 1954

A Linutation Upon Assessment or Proceedmgs in Conrt Without

Assessment
Tax Ciroumnstances involved Oode seotion (1054) Tima limi¢

1. Income, ,(a) General rule..___._.._ 68501(8) - .- .- 3 years after return {s

profits,. filed. - :
estate, - (b) Request for assess- | 6501 (d)......| 18 months after re-
gifts, and | ment on income re- quest, but request
miscella<, |  ceived during lifetime cannot be made be-
neous. | of a decedent, or by his fore return is filed.
S estate; or by a corpora~ Limited to. 3 years
tion undergoing disso- after return is filed.

Tution. :

(¢) Omission of 25 per- | 6501 (€)..—--. 6 yesrs after return

January 1, 1058

cent of gross amount,. -

(d) Omission from gross

income . of amounts
from foreign personal-

. holding companies.
(e} Failure of a persoual-

holding company to file
with its return the
items of gross income
or the names and ad-
dresses of persons who
owned (within Sec.544)

" miore than 50 percent |

of ita capital stock.

(f) * False or fraudulent

return. with intent to
evade tax. .

3 (g). Willful attempt to- |

evade tax.

(h) .Failure to file return.
- (i) Agreement in writing

. between Commissioner
and taxpayer: t.o extend
period

58

6501 (e) (1)
(By).

6501 (f) - ~ev-.

6501 (0] (15‘---

6501 (c) (2)'...:- |

| 6501 (¢} (3)-.-
6501 (c) (4)--.|.

is filed.
6 years after return
is filed.

6 years after return
is filed.

No limitation,

No limitation,

No limitation.

Assesament may be
made at any time
prior to expiration
of the agreed time,
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A. Limitation Upon Assessment or Proceedings In Court. Without

Assensment—Continued
Tax Cfroumstances involved | Code section (1954) Time limit
1. Income, | (§) Gain upon the sale or | 1034 (j)......| .3 years after taxpayer
profits, exchange of aresidence. | ~ notifies the taxing
eatate, gifts,| authorit,ies .of the
and miscel- 008t of new reei-
langous— dence or his inten-
" Continued. tion not to replace.

| {&) Gain upon involun-

_tary conversion,

(1) Determination of a
deficlency under Bec.
270 for any year pre-

. oeding the fifth.

(m) Assessment of la«
bility of initial trans-
feree.

: (n) Assessment of & trans-

feree of a transferee,

(0) Assessment of lia-
bl!ityofﬂdpoiary.

1033 (a) (3) .
©).

270 (d)oe...
6901 (9) (1)-_.

6941 (o) (ﬁ).v'--.

6901 (o) ®)--

3 years after taxpayer
notifies taxing au-
thoritles of inten-
tion to replace or

. not to replace’ the
property. -

1 ‘year beyond: tho
-time fixed for the

. assessment -of the

| - 8fth tazable. year;

1 year after' expiration

- of period of limita-
tion .. agdnst tax-
-payer. .

1 year after expir.t!ou
of - period againat
preceding trans-

-+-feree, But pot more
than 8 years after
expiration of period
against taxpayer;
except if court pro-

~ ceedings. for. colieoe

- tion has,,  begun,

then 1 year .sfter
- return of execution
. in court proceed-
ings

1 year after the la-

" bility arises, or not
Iater than  expiras

- tion of .the period

for edllection f the
tax, whlohavet is
later, -
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A. Limitation Upon Assessment or Proceedings in Court Withount
Asgessment—Continned

Tax Clroumnstances Involved Code section (1050 Time llmmit

1. Income, (p) Where Commissioner | 6901 (d) (1)..| At any time during

profits, and tranaferee or fidu- agreed period,

estate, ciary agree to period of

gifts and assessment,

misoella- | (q) Where taxpayer de- | 6901 (e)._.__. Same period as if

neous— ceased or corporation death or disgolu-

Continued. dissolved. tion has not oec-
curred,

Nores,—The assessment period is suspended until a notice of deficiency is
mailed to taxpayer. After the mailing of the notice the taxpayer has 90 days to
petition the Tax Court for redetermination of the deficiency. Sec. 6213 (a)
(income tax, estate tax, and gift tax), 1954 1. R. C. If there is & petition to the
Tax Court the assessment period is suspended until the decision of the Tax Court
becomes final and for 60 days thereafter, Sec. 6503 (a) (1) (income, estate and
gift tax); 6801 (f) (Uability of fiduciaries and transferees}, 1954 I. R. C.

Returns filed before the due date will be considered as filed on the last date
provided by law, 8ee. 6501 (B) (1), L. R. C.

Bee Sec. 7508 for limitation of time for performing acts postponed by war
where individual continuously outside the Americas after December 6, 1941, or in
military and naval forces overseas,

B. Limitation Upon Collection After Assessment

Tax } Circumstances Involved Code section (1954) Time limit
1. ¥Income, | (a) Where assessment | 6502 (a)___.__| Within 6 years after
estate, gift, timely made, tax may assessment, or prior
and mis- be colleoted by dis- to expiration of
- cellaneous. traint or court pro- agreed period.
ceedings.

Nore.—8ections of the Code relating to periods of limitation on assessment or
collection but not included in this summary because of their limited application
are 6503 (b) (collection of unpaid claims in bankruptey or receivership); 547 (b)
(deficiency dividends of personal holding companies); 7507 (exemption of insol-
vent banks from tax); 1311 (mitigation of effect of limitations in income tax cases);
6072 (e) (due date of returns extended for China Trade Corp.).
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C. Limitation Upon Claims for Refunds and Credita
Tax Circumstances involved Code section (1934) Time limit
1. Income, | (a) When return is filed | 6511 (a)_.._.. 3 years from time re-
profits, es- and tax paid. turn is filed, or 2
tate, gifts, years from time tax
and mis- is paid, whichever
cellaneous, expires later.

(b) When no return is| 6511 (a)...... 2 years from time tax
filed. is paid.

(c) When claim relatesto | 6511 (d) (1)_.| 7 years from date pre-
overpayment on ac- scribed for filing re-
count of bad debts or turn.
worthless securities.

(d) When claim in (¢), | 6511 (d) (1)..] Election as to (c¢) or
supra, relates to de- (e), whichever ex-

- ductibility of the debt pires later,
or loss on a carryback.

(e) When the claim is } 6511 (d) (2)..} Period expiring with
attributable to a net 15th day of 39th
operating loss oarry- month following the
back or unused excess end of the taxable
profits credit carry- year of the carry-
back. back.

2, Stamp....} When taxispaid...____. 6511 (8)ea--. 3 years from time tax
was paid.

Nore.—Returns filed before the due date are considered as filed on due date,
Period may be extended by agreement between Commissioner and

Sec. 6513 (a).
taxpayer.

Sec. 6501 (c) (4).

D. Limitation Upon Suits for Recovery of Erroneous Refunds

Tax Ofreumstances involved Code section (1954) Time Umit
All taxes..._| (&) Any refund of tax, | 6532 (b)....-- "2 years after making
" interest, penalty, addi- of the refund.
tional amount or addi-
tion to the tax erro-
neously refunded.
(b) When making of the | 6532 (b)...... 5 years after making

refund was induced by
fraud or the misrepre-
sentation of & material
fact.

of the refund.

Note.—Tables A, B, C, and D relate only to taxes governed by the provisions
of the 1954 Internal Revenue Code, Where the tax is for 1953 or prior years, the
periods of limitation will be governed by the provisions of the applicable revenue

act,

January 1, 1955



APPENDIX B*

TABLE OF PRINCIPAL CRIMINAL TAX STATUTES

Oftenso Penal statute Marimom penalty Btatuts of Hmitations | Ferlod of

Willfully attempting to evade and defeat any tax | Sec. 145 (b), | $10,000 fine or 5 years' im- | Sec. 3748 (a) (2), | 8 years.
imposed by Chapter 1 of the Internal Reve- | L R.C.- prisonment, or both. LR.C.
nue Code. '

Willfully failing to file returns, submit information | Seo. 145 (a), | $10,000 fine or 1 year's im- | S8ec. 3748 (a), | 3 years,
or pay tax. IL.R.C. prisonment, or both. LRC. '

Willfully aiding or assisting in, or procuring, | Sec. 3793 (b), (1), { $10,000 fine or 5 years’ im- { Sec. 3748 (a) (3), | 0 years,
counseling, or advising the preparation or pres- LR.C prisonment, or both. LR.C
entation of false or fraudulent return, affidavit, |
claim, or document. ) ‘

Conspiring to commit any offense againat the | 18 U. 8. C. 371.._.| $10,000 fine or 2 years’ im- | Sec. 3748 (a), | 6 years.
United States, or to defraud the United States prisonment, or both. ILR.C.
in any manner or for any purpose.

Willfully making falss statements or representa- | 18 U. 8. C. 1001...| $10,000 fine or 10 years’ im- | 18 U. S. C. 3282...| 3 years.
tions in any matter within the jurisdiction of any prisonment, or both. .
department or agenoy of the United States.

Willfully making and subscribing a false return...._| Sec. 3809, I. R. C.| Penalties prescribed for per- | S8ec. 3748 (a), | 8 years.

' : jury. See. 125 of the Crim~ LR.C.
- , inal Code. .

Willfully attempting to evade and defeat excise | S8eo. 2707 (o), | $10,000 fine or 6 years, or | Sec. 3748 (a) (2), | 6 years,
taxes imposed by Sections 2400, 2401, 2402 of ILR.C. - both. LR:C .
the Internal Revenue Code. o :

Willfully attempting to evade and defeat Social | ‘Ses. 2707 (c), | $10,000 fine or 5 years, or | Sec. 3748 (a) (2), | 6 years.
Becurity taxes imposed by Titles VIII or IX of both. LR.C

the Booial Seourity Act.

LR.C

NOISTAIQ XVI :p HLLIL

* AN L R. C. citations are to 1930 code. Bes Bupplemental Appendix B for 1054 statutory changes.
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SUPPLEMENTAL APPENDIX B
TABLE OF PRINCIPAL CRIMINAL TAX STATUTES: I. BR. C., 1954

Offense Penal statute Maximum penalty Statute of Imitations | ,Period of
Willfully attempting to evade and defeat any tax | Sec. 7201,1. R. C., | $10,000 fine or 5 years’ im- | See. 6531,1. R. C., | 6 years.
imposed by the Internal Revenue Code of 1954, 1964, prisonment, or both, 1954,
Willfully failing to file returns, or pay tax_ ....__. Sec. 7203, 1. R. C., | $10,000 fine or 1 year's im- | Bec. 6531,1. R. C., | 6 years.
1954. prisonment, or both. 1954.
Willfully making and subscribing a false return. . _| Sec, 7208 (1), I. R. | $5,000 fine or 3 years’ im- | See. 8531, 1. R.C., | 6 years,
C., 1954, prisonment, or both. 1954.
Willfully siding or assisting in, or procuring, | Sec. 7206 (2), 1. R. | $5,000 fine or 3 years’ im- | 8ec. 6531,1. R. C., | 6 years.
counseling, or advising the preparatfon or pres- C., 1954, prisonment, or both. 1954.
entation of false or fraudulent return, affidavit,
claim or document.
Willfully delivering or disclosing list, return, ac- | 8ec. 7207, I. R.C., | $1,000 fine or 1 year'’s im- | Sec, 6531, 1. R, C., | 8 years,
count, ete., known to be fraudulent or false as 1954. prisonment, or both. 1954.
to a material matter.
Conspiring to attempt to evade or defeat any tax, | 18 U, 8. C, 371....| $10,000 fine or 2 years’ im- | Sec.6531,1. R. C., | 8 years.
or to defraud the United States in any manner prisonment, or both. 1954.
or for any purpose.
Willfully making false statements or representa~ | 18 U. 8. C. 1001...| $10,000 fine or 10 years’ im- | 18 U, 8. C. 3282, | 5 years.
tions in any matter within the jurisdiction of prisonment, or both, as amended
any department or agency of the United States, (Sec. 10 (a) and
{b), P. L. 769,
83d Cong., 2d
Sess.).
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