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TITLE 4: TAX DIVISION

INTRODUCTION

The Tax Division desires the closest possible cooperation with
the offices of the U.S. Attorneys to insure the tax litigation under
its supervision is handled in an expeditious and professional man-
ner. The information in this manual is designed to describe the
kinds of litigation under the jurisdiction of the Tax Division and
to explain in some detail the interrelationship of the U.S. Attor-
neys’ offices and the Division in particular kinds of cases.

The Tax Division exercises an extensive degree of supervision
of tax litigation. The reasons for this are readily apparent. Deci-
sions in the lower and appellate courts protect the revenue and
affect the outcome of other cases in litigation as well as those
pending at the administrative level. The precedent value of many
tax cases also influences taxpayers and their attorneys in the
planning of transactions, the preparation of tax returns, and in de-
ciding whether to contest proposed deficiency assessments asserted
by the Commissioner. Thus, an important function in the handling
of tax litigation is to correlate the problems and urge upon the
courts the adoption of uniform principles which can be satisfac-
torily applied to related cases and to administrative situations
within the Treasury. There will be few instances in which a par-
ticular tax case may not have a bearing on cases pending in other
jurisdictions or upon the administration of the revenue laws.
Embarrassing situations will arise in the courts if there is lack
of harmony in the approach of those representing the Govern-
ment. This can be avoided only through a centralized control of
tax litigation, in the appellate courts as well as in the trial courts.

The Tax Division in the course of its conduct of tax litigation
becomes familiar with the great body of judicial precedents in all
courts, including the Supreme Court, and with the administrative
interpretations and the trend of administrative rulings. The files
of the Internal Revenue Service, including all available data and
information, and the Service’s suggestions are furnished directly
to the Tax Division. .

From this it is readily seen that the Tax Division has unique
resources with which to supervise the conduct of tax litigation.
Though many specific questions which recur with some frequency
are discussed in detail within this manual, this manual should be
thought of as no more than a handy supplement to the advice
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which the Tax Division stands ready to give to U.S. Attorneys’
offices as particular cases arise.

The Department of Justice is responsible for the conduct of all
phases of Federal tax litigation, including the prosecution of tax
claims in bankruptey, probate, and insolvency proceedings as well
as the defense of mortgage foreclosure suits involving tax liens
and the initiation of collection suits against delinquent taxpayers.
All tax cases, both civil and criminal, must be handled by attorneys
who are either employed by the Department of Justice or are
authorized by it to represent the United States. There is no author-
ity for the employment by U.S. Attorneys of Internal Revenue
Service attorneys to handle such cases. Where circumstances re-
quire the use of Internal Revenue Service attorneys in any case,
prior authority therefor must be secured from the Executive Office
for U.S. Attorneys. Such requests should set out the name of the
case and the special circumstances which make it impossible for
the U.S. Attorney or his assistants to handle it. Requests for such
authorization should be submitted in sufficient time to permit other
arrangements to be made should the request be disapproved.

In addition to this manual, U.S. Attorneys have been furnished
copies of the Tax Division’s Manual on “The Trial of Criminal
Income Tax Cases” and a ‘“United States Attorneys’ Guide.” Atten-
tion is invited to these two publications which will be of assistance
to U.S. Attorneys and their staffs in their relations with the Tax
Division and the conduct of tax litigation.

CRIMINAL TAX CASES!
Origin
Criminal tax cases are investigated by agents of the Internal
Revenue Service. They are processed by personnel of the Service’s
Enforcement Division through the appropriate office of the Region-
al Counsel of the Service to the Tax Division.2 In each case Regional

Counsel sends a so-called criminal reference letter stating the Serv-
ice’s recommendation and enclosing the reports and exhibits.

Responsibility for Decision To Initiate
Prosecution

Proposed tax prosecutions, with the exceptions hereinafter noted,
are reviewed and processed by the Criminal Section of the Tax
1 The Tax Division’s ‘“Manual for Criminal Tax Trials”’ supplements the instructions in this

Title and contains an extensive discussion of the statutes and decisions in this area of
criminal law and of the procedures to be followed in handling criminal tax cases.
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Division. The term “tax prosecutions” includes all offenses defined
in the Internal Revenue Code and such offenses defined in Title 18,
United State Code, as may be investigated by agents of Internal
Revenue Service in connection with enforcement of the internal
revenue laws.? The final decision whether to initiate or decline
prosecution is made by or on behalf of the Assistant Attorney
General in charge of the Tax Division (28 C.F.R. 0.71). With the
exceptions noted below, U.S. Attorneys should not present tax
cases to a grand jury or otherwise initiate prosecution except on
specific authorization of the Tax Division. This includes violations
of 26 U.S.C. 7210. If circumstances arise which make it appear to
U.S. Attorneys that immediate action should be taken, they should
communicate with the Tax Division for authorization before
initiating action.

In this connection, no application shall be made for a warrant
to search for evidence (18 U.S.C. 3103a), that a criminal tax
offense has been committed without the specific advance approval
of the Tax Division.

The Department of Justice is responsible for the conduct of all
phases of Federal tax litigation, including the prosecution of tax
claims in bankruptcy, probate, and insolvency proceedings as well
as the defense of mortgage foreclosure suits involving tax liens
and the initiation of collection suits against delinquent taxpayers.
All tax cases, both civil and criminal, must be handled by attor-
neys who are either employed by the Department of Justice or
are authorized by it to represent the United States. There is
no authority for the employment by U.S. Attorneys of Internal
Revenue Service attorneys to handle such cases. Where circum-
stances require the use of Internal Revenue Service attorneys in
any case, prior authority therefor must be secured from the Exec-
utive Office for U.S. Attorneys. Such requests should set out the
name of the case and the special circumstances which make it
impossible for the U.S. Attorney or his assistants to handle it.
Requests for such authorization should be submitted in sufficient

2 Investigations conducted by the Internal Revenue Service for certain offenses are under
the jurisdiction of the Criminal Division, including the following: specific classes of excise
tax violations, i.e., liquor tax cases, narcotics tax cases, National Firearms Act cases, Wagering
Tax Act cases, and coin-operated amgbling and amusement machine tax cases (see Title 2 of
this manual) ; malfeasance offenses by Internal Revenue Service personnel (26 U.S.C. 7214
and Title 18, U.S.C.); forcible rescue of seized property (26 U.S.C. 7212(b)) and corrupt or
forcible interference with an officer or employee acting under the Internal Revenue laws
(26 U.S.C. 7212(a)); unauthorized disclosure of information (26 U.S.C. 7213); and counter-
feiting, mutilation, removal, or re-use of stamps (26 U.S.C. 7208). See 28 CFR 0.70.

Instructions will, of course, come from the Criminal Division as to the proper handling of
these cases,
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time to permit other arrangements to be made should the request
be disapproved.

In addition to this manual, U.S. Attorneys have been furnished
copies of the Tax Division’s ‘“Manual for Criminal Tax Trials”
and the “United States Attorneys’ Guide.” Attention is invited to
these two publications which will be of assistance to U.S. Attorneys
and their staffs in their relations with the Tax Division and the
conduct of tax litigation.

Certain limited categories of criminal tax cases under the juris-
diction of the Tax Division are referred directly by the Internal
Revenue Service to the apprcpriate U.S. Attorneys. Institution of
such prosecutions do not require the prior approval of the Tax
Division. However, any questions regarding their proper handling
should be directed to the Tax Division. These are—

Excise Tax Offenses. These include all Internal Revenue Code
and Title 18 offenses involving taxes imposed by Subtitles C, D and
E—except Chapter 24—of the Internal Revenue Code. (See foot-
note 2, supra.)

Multiple filings, false and fictitious returns claiming refunds
(18 U.S.C. 287) .3

Employee withholding exemption certificates (Sec. 7205, Inter-
nal Revenue Code).

“Trust Fund” cases (Secs. 7512 and 7215, Internal Revenue
Code).

Social Security Tax Violations.

Conferences

Upon request made during the pendency of a case in the Tax
Division, one conference will be granted to permit presentation
of the taxpayer’s contentions. If the exigencies of time or other
circumstances prevent the granting of a conference in the Tax
Division, the U.S. Attorney may be requested to confer with the
taxpayer’s representatives and to submit a report and any recom-
mended changes in the authorized prosecution to the Tax Division.

Indictment or Information

When prosecution is authorized by the Tax Division, the reports
and exhibits in the case are transmitted to the appropriate U.S.

3 This authority for direct referral is intended to cover only cases of taxpayers who file,
usually under fictitious names, two or more returns for a single tax year falsely claiming
refunds. It does not cover the cases of tax return preparers who are in the business of
making out returns for others and who falsify such return to claim refunds.
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Attorney with instructions to initiate criminal proceedings. The
transmittal letter designates the appropriate indictment or infor-
mation form to be followed, with reference to the numbered forms
included as Appendix A to the Tax Division’s “Manual for Crimi-
nal Tax Trials.” In any unusual case in which the form of indict-
ment or information should not be literally followed, either a pro-
posed form will be prepared in the Tax Division or the Division’s
transmittal letter will suggest to the U.S. Attorney how the form
should be varied to conform to the particular facts in the case.

Venue of Tax Prosecutions

Most criminal tax offenses arise under the Internal Revenue
Code and involve the filing or nonfiling of returns with a particular
District Director of Internal Revenue or with one of the seven
regional Service Centers. In the usual case, therefore, the offense
is committed in the judicial district in which the District Direc-
tor’s office or the Service Center is located. Consequently, the great
majority of tax prosecutions will be instituted in the one judicial
district in which the District Director’s office or the Service Center
is located. However, in an effort to cause the widest possible geo-
graphical distribution of tax prosecutions and to anticipate
motions for transfers under 18 U.S.C. 3237 (b), the Department
has encouraged the development of investigative facts which would
provide a basis for venue in the residence district of taxpayers
who file in other judicial districts.

Tranfers of criminal tax cases for the entry of a plea of guilty
under Rule 20, Federal Rules of Criminal Procedure, are sometimes
requested by defendants shopping for a lenient court. Because of
this possibility and because of other considerations that may be
known to the Department, a transfer may interfere with the
administration of justice. Express authorization must, therefore,
be secured from the Tax Division before the U.S. Attorneys may
consent to such transfers.

Filing of Commissioner’s Complaints

In the event the statute of limitations is about to expire, a com-
plaint may be filed with the U.S. Commissioner as provided in
Section 6531 of the Internal Revenue Code. This action has the
effect of tolling the statute of limitations for 9 months. When a
complaint is filed, the Department should be notified immediately.
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Grand Jury Procedure

Criminal tax cases should be presented to grand juries in the
same manner as other criminal cases.

The Department ordinarily is opposed to the presentation of
defensive evidence or to the appearance of a prospective defendant
before the grand jury, since it is normally the function of the
grand jury to examine only the Government’s evidence in order to
determine whether there is reason to believe that an offense has
been committed. However, in recognition of the broad powers of
inquiry of the grand jury, the U.S. Attorney should abide by the
grand jury’s decision in these matters, after first stating the
Department’s position. In the event a case is re-presented to a
grand jury after an initial no-bill, the proceedings should be
recorded by a court stenographer. A transcript can then be ordered
if it is needed to make a determination as to whether or not to
authorize a further presentation to a grand jury.

Dismissal of Criminal Tax Cases

Indictments returned or informations filed in criminal tax cases
within the supervisory responsibilties of the Tax Division, includ-
ing those cases which may be directly referred to the U.S. Attor-
neys, shall not be dismissed without prior approval of the Tax
Division, except when the defendant is dead, or when a super-
seding indictment or information has been returned.

Form U.S.A.-900 (App., Title 2, Form 1), may be used in re-
questing Tax Division approval to dismiss an indictment or infor-
mation in a criminal tax case. Recommendations to dismiss crimi-
nal tax cases are the responsibility of the U.S. Attorney personally
and must be signed by him.

Status Reports

Once a case is in the hands of the U.S. Attorney, it is imperative
that he inform the Tax Division fully and promptly of all develop-
ments. The following information is required for the records of
the Department.

(a) Date the indictment (or no-bill) is returned, or the infor-
mation filed ;

(b) Date of arraignment and kind of plea;
(¢) Dates of trial;
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(d) Verdict;
(e) Date and terms of sentence.

In cases of national interest and importance, significant devel-
opments should be reported immediately by telephone or telegram.

Effect of Payment of Tax

Prior to final disposition of the criminal liability, no negotia-
tions with the taxpayer for the separate settlement of his civil
tax liability will be authorized. If a taxpayer voluntarily makes
a payment on his civil tax deficiencies it must be made to the
Director of Internal Revenue. Such payments made pending crim-
inal action are placed in a suspense account, since normally no
assessment is made prior to disposition of the criminal liability.

The taxpayer’s action in voluntarily paying the tax, including
civil fraud penalties, should not be allowed to affect the handling
of the criminal prosecution, since the civil and criminal liabilities
are separate and distinct. In no event should disposition of the
criminal case be unduly delayed because of controversies with
respect to the related civil liability.

Disposition of Case by Plea

A large percentage of criminal tax cases will be concluded by
entry of a plea of guilty and sentence. U.S. Attorneys are instructed
not to consent to a plea of nolo contendere in tax cases except in
the most unusual circumstances and then only after their recom-
mendation for so doing has been reviewed and approved by the
Assistant Attorney General in charge of the Tax Division or by
the Office of the Attorney General. In the event a plea of molo
contendere is accepted by the court, the U.S. Attorney should be
aware that the Supreme Court in Hudson v. United States, 272
U.S. 451, has held such a plea sufficient to support imprisonment
in a penitentiary, in addition to the imposition of a fine.

If it conforms to the practice of a particular U.S. Attorney’s
office and is acceptable to the court, the Department will interpose
no objection to the dismissal of the remaining counts of an indict-
ment or information after entry of a plea of guilty or nolo con-
tendere (see preceding paragraph) to the major count or counts.
Such dismissals do not require prior Departmental approval. They
should not be entered, however, until after sentence has been im-
posed because a plea of guilty may somtimes be withdrawn before
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sentence with a consequent loss of effective charges if they have
been prematurely dismissed on the assumption that the plea would
stand. In referring cases to the U.S. Attorneys, the Tax Division
will generally designate the count or counts that will be treated
as major for this purpose. These general rules should be followed
in determining the major count or counts:

1. Felony counts take priority over misdemeanor counts.

2. Tax evasion counts (Sec. 7201, Internal Revenue Code) take
priority over all other counts.

3. The count charging the offense which carries the longest
prison sentence will be considered the major count.

4. As between counts under the same statute, the count involv-
ing the greatest financial detriment to the United States will be
considered the major count.

5. When there is little difference in financial detriment between
counts, the determining factor will be the relative flagrancy of the
offense. ‘

6. When the determination of the major count or counts is
complicated by considerations not covered by the above rules, the
U.S. Attorneys are encouraged to consult the Tax Division.

A defendant will sometimes indicate in advance of the bringing
of criminal tax charges that he intends to enter a guilty plea to
the major count. The Tax Division, nevertheless, insists that the
full extent of the taxpayer’s defalcation be spread on the court
record by charging him with all of the authorized offenses even
though, after plea and sentence, the residual counts will be
dismissed.

When the major count of a tax indictment charges a felony
offense, U.S. Attorneys shall not agree to a plea to a supposed lesser
included offense or to a substituted misdemeanor offense. The Tax
Division will not water down felony charges merely to secure a
plea and insists in all cases that the defendant either plead to the
felony charge or go to trial.

If the court allows time before imposition of sentence, the Tax
Division will authorize the Internal Revenue Service to negotiate
with the defendant concerning his over-all civil liability. However,
care should be taken to assure that such procedure will not inter-
fere with the reasonably prompt imposition of sentence.

When a plea of guilty or nolo contendere is entered, the U.S.
Attorney should present to the court or to the probation officer a
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Recommendations as to Sentence

full statement of facts including the amount of tax evaded in all
years for which the defendant was indicted, the means utilized to
perpetrate and conceal the fraud, the past eriminal record of the
taxpayer, and other information which the court may consider
important in imposing sentence.

No recommendation as to sentence is made by the Government
unless the sentencing court specifically so requests. It is considered
preferable to have the matter of sentence handled entirely by the
court. It should be made clear to the court that failure to make
a recommendation should not be construed as a recommendation
for leniency. When recommendations are required by the court,
it is the policy of the Department to request imposition of a jail
sentence in addition to a fine. In the view of the Department, the
payment of the civil tax liability, plus a fine and suspended sen-
tence or probation, does not ordinarily constitute a satisfactory
disposition of a criminal tax case.

Consistent with the above, the U.S. Attorneys may follow the
same policy as to the making of sentence recommendations as they
follow in other criminal cases.

Appeals in Criminal Tax Cases
See Title 6, Appeals.
Return of Reports and Exhibits

Upon the completion of a eriminal tax prosecution by plea or
verdict, the U.S. Attorney should return all reports, exhibits, and
other material furnished by the Internal Revenue Service for use
in the trial to the particular Service Regional Counsel by whom the
case was originally referred to the Department, unless directed
to dispose of them otherwise.

CIVIL TAX CASES OTHER THAN REFUND SUITS

General Litigation Section
Organization
The General Litigation Section of the Tax Division is assigned

the responsibility of handling and supervising all civil tax litiga-
tion in Federal and State courts, except cases involving the refund
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of taxes paid. The Section operates under the overall supervision
of a chief who also performs staff functions on behalf of the Assist-
ant Attorney Geeneral in charge of the Tax Division. He is assisted
by a Supervisory Trial Attorney who bears immediate responsi-
bility for coordinating litigating positions and supervising various
task forces on litigating problems. The Secton is composed of two
units having jurisdiction over various geographical areas:

(a) Northeastern and Midwestern Unit (supervised by an as-
sistant chief and two reviewers) :

Connecticut Massachusetts North Dakota
Delaware Michigan Ohio

District of Columbia Minnesota Pennsylvania
Illinois Missouri Rhode Island
Indiana Nebraska South Dakota
Towa New Hampshire Vermont
Kentucky New Jersey West Virginia
Maine New York Wisconsin
Maryland

(b) Southern and Western Unit (supervised by an assistant
chief and two reviewers) :

Alabama Idaho Oregon

Alaska Kansas Puerto Rico
Arizona Louisiana South Carolina
Arkansas Mississippi Tennessee
California Montana Texas
Colorado Nevada Utah

Florida New Mexico Virginia
Georgia North Carolina Washington
Guam Oklahoma Wyoming
Hawaii

The State and local operations involve Government immunity
from State and local taxes and related matters and are handled
. by the Southern and Western Unit.

A Supervisory Trial Attorney handles special cases which are
extremely complex and involved and which require extensive dis-
covery and travel.

Litigating Responsibility

All types of suits described herein are the responsibility of the
Department of Justice and are under the supervision of the Gen-
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eral Litigation Section of the Tax Division. All court appearances
must be made by representatives of the Department of Justice—
either members of the U.S. Attorneys’ staff or Tax Division at-
torneys.

An early decision will be made by the General Litigation Sec-
tion as to whether the primary responsibility for the trial of the
case will rest with the U.S. Attorney’s office or the Tax Division.
Preferably, this decision will be made after the responsive plead-
ings are in and the case is at issue. Even where the primary trial
responsibility is placed on the U.S. Attorney’s office, general re-
sponsibility for the case remains in the Tax Division, and the U.S.
Attorney should keep the Division fully advised of the status and
progress of the case and the legal arguments he intends to make.

The Federal Tax Lien Act of 1966 (P.L. 89-719) became law
on November 2, 1966, and its provisions apply to all litigation
pending on that date. This Act extensively revised the law on tax
liens and priorities and the changes effected thereby are reflected
in the comments which follow. In addition, a commentary on vari-
ous provisions of the Act is contained in Tax Division Memoran-
dum No. 495, November 7, 1966, reprinted as part of the Appendix
to the ‘“United States Attorneys’ Guide.”

Tax Collection Suits
Origin and Authorization for Institution of Suit

Usually, the first step toward collection is the assessment of the
tax; this may be based either upon the return filed by the taxpayer,
Tax Court decision, or a determination by the Internal Revenue
Service that an additional tax is due and owing. As soon as prac-
ticable after assessment, and within 60 days, the District Director
is required to give notice (L.R.S. Form 17) to the taxpayer and
make demand for payment pursuant to section 6303 (a) of the
1954 Internal Revenue Code. Upon the neglect or refusal of the
taxpayer to pay a tax after demand a lien automatically arises
on all the taxpayer’s property (Sec. 6321 of the 1954 Internal
Revenue Code). Although proof of demand is a prerequisite to
the existence of the lien, the lien relates back to the time of assess-
ment and the lien continues until the liability is satisfied or becomes
unenforceable by reason of lapse of time, Section 6322, 1954 Code.
See also United States V. Pioneer American Ins. Co., 374 U.S. 84,
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88; United States v. Vermont, 377 U.S. 351, 352; Macatee, Inc. V.
United States, 214 F. 2d 797 (C.A. 5th). If the United States se-
cures a judgment against a taxpayer arising out of an assessed tax
liability, the tax lien is not merged in the judgment but is inde-
pendently enforceable until the judgment has been satisfied or
becomes unenforceable by reason of lapse of time. Section 6322,
1954 Code, as amended by Section 113 of jche Federal Tax Lien
Act of 1966, supra.

The basic statute of limitations on collection of a tax by levy
or by a proceeding in court is 6 years from the date of the assess-
ment (Section 6502 (a), 1954 Code). Insofar as collection by levy
is concerned, this statutory period is neither extended nor cur-
tailed by reason of a judgment against the taxpayers (Section
6502 (a), as amended) . However, the time may have been extended
by agreements in writing (Sec. 6502(a)) or suspended by opera-
tion of law (Sec. 6503). An extension customarily takes one of
two forms: A waiver, whereby the statute is extended for a speci-
fied period of time (see Stearns Co. v. United States, 291 U.S. 54
(1934) ; United States v. Price, 361 U.S. 304 (1960)) ; or, an agree-
ment embodied in an offer in compromise whereby the statute is
suspended for the period during which the offer is pending, plus
1 year (Lesser V. United States, 368 F. 2d 306 (C.A. 2d, 1966) ;
United States v. Tyrrell, 329 F. 2d 341 (C.A. Tth, 1964) ; Myrick
v. United States, 296 F, 2d 312 (C.A. 5th, 1961) ; United States v.
Wilson, 304 F. 2d 530 (1962) ). The running of the statute is sus-
pended by operation of law for the period during which the Secre-
tary or his delegate is prohibited from assessing or collecting the
tax (i.e., pending final determination of a Tax Court proceeding) ;
for the period the taxpayer’s assets are in the custody or control
of any Federal or State court; for the period the taxpayer is out-
side the United States; for the period of a wrongful seizure of
property of a third party. The filing of a collection suit will toll
the running of the statute of limitations. United States V. Harris,
223 F. Supp. 309 (S.D. Fla.), aff’d per curiam, 337 F. 2d 856 (C.A.
6th) ; In re Feinberg (N.Y. Ct. App, decided 12/29/66) (67-1
U.S.T.C., par. 9185).

In rare instances, suits against the taxpayers may be authorized
even though the taxes have not been assessed. Suits of this char-
acter may be instituted within 3 years after the filing of the return.
Section 6501 (a), Internal Revenue Code of 1954, provides the stat-
ute of limitations in such cases. The right of the United States to
maintain suits without assessment has been judicially recognized,
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Savings Bank v. United States, 19 Wall 227 ; King v. United States,
99 U.S. 229. In actions of this character where no assessment has
been made and where the United States does not have a lien, it is
necessary for the United States to assume the burden of proof
without the benefit of the presumption of correctness which nor-
mally attaches to assessments. Welch v. Helvering, 290 U.S. 111;
Paschal v. Blieden, 127 F. 2d 398 (C.A. 8th) ; United States V.
Rindskopf, 105 U.S. 418; Fiori V. Rothensies, 99 F. 2d 922 (C.A.
3d).

Actions to collect taxes on behalf of the Government originate
by a request and authorization from a delegate of the Secretary
of the Treasury, and are brought at the direction of the Attorney
General, pursuant to Section 7401, Internal Revenue Code of 1954.
The authority of the Secretary of the Treasury to authorize and
request such suits has been delegated to the Chief Counsel of the
Internal Revenue Service; and he requests the commencement of
a collection action, whether it be to reduce the assessment to judg-
ment or to foreclose the tax lien on specific property, by a letter
addressed to the Assistant Attorney General in charge of the Tax
Division. These requests are routed to the Chief of the General
Litigation Section who assigns them to individual attorneys for
handling. An attorney in the General Litigation Section drafts
the complaint and then forwards the pleading, with a detailed letter
setting out a brief statement of the facts and citing the pertinent
authorities, to the U.S. Attorney. The U.S. Attorney should prompt-
ly forward advice as to the date the complaint was filed and, if any
changes in form are made, a copy of the amended pleading.

Occasionally, emergencies will arise where it may not be pos-
sible to obtain the authorization of the Attorney General and the
Chief Counsel in advance of institution of the suit because of
statute of limitation requirements or other need to assert the tax
claims promptly. In these instances, the U.S. Attorney will either
be authorized by telephone to file the suit and the sanction of the
Chief Counsel will be obtained subsequently, or complaints will
be telephoned to the U.S. Attorney’s office and sanctioned later.
Occasionally, the Internal Revenue Service’s local office may con-
tact the U.S. Attorney’s office directly with a request to insitute
suit due to time limitations, but complaints should not be filed on
an emergency basis without prior approval of the Chief of the
General Litigation Section. Generally, the U.S. Attorney will tele-
phone the General Litigation Section in these emergency situa-
tions.
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The General Types of Collection Suits Are Summarized as Follows:

1. Suits to reduce assessments to judgment

Generally, court proceedings are resorted to for the collection of
taxes against delinquent taxpayers when it appears that judicial
process will be more effective than summary administrative action.
Frequently, it is deemed advisable to reduce the tax assessment
to judgment so as to preserve the Government’s right of collection
beyond the 6-year period for collection. Usually, there is no known
property of the taxpayer involved; otherwise, a lien foreclosure
normally would be preferable.

2. Tax lien foreclosure suits

(¢) Pleading.—Methods available to the United States to en-
force a lien on specific property are by an administrative levy and
by judicial proceedings. Levy is an administrative procedure en-
tailing the seizure and sale of the taxpayer’s property under Sec-
tion 6331, Internal Revenue Code of 1954. Judicial proceedings to
enforce a tax lien against real and personal property are governed
by Section 7403, Internal Revenue Code of 1954. The complaint is
brought in the name of the United States and it should set forth
the legal description of all real estate and the best available de-
scription of personal property against which the tax lien is sought
to be foreclosed. The complaint should include a careful reference
to all taxes which the lien secures, showing the dates of assessment
and the dates of notices and demand. Proof of these facts will
make available the presumption of the correctness of the assess-
ment. United States v. Rindskopf, 105 U.S. 418. It is necessary
to allege demand because, although the lien arises at the date of
assessment, demand is an essential element to the creation of a
lien, Section 6321, Internal Revenue Code of 1954, Where notice of
tax lien has been filed, the date and the place of filing are also
alleged because the lien created by Section 6321, Internal Revenue
Code of 1954, is not valid as against any purchaser, holder of a
security interest, mechanic’s lienor, or judgment lien creditor
until notice of the lien has been filed. Section 6323 (a), as amended.
United States v. Pioneer American Ins. Co., 8374 U.S. 84, 88; United
States v. New Britain, 347 U.S. 81, 88; United States V. Security
Tr. & Sav. Bk., 340 U.S. 47, 53. The question of whether a claimant
to the taxpayer’s property falls within one of these protected
classes is a Federal question and the characterization of a partic-
ular claimant by State law as one of the protected persons is not
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binding on the United States. United States v. Gilbert Associates,
345 U.S. 361; United States V. R. F. Ball Construction Co., 355
U.S. 587; United States V. Pioneer American Ins. Co., 874 U.S.
84, 85.

In an action to foreclose, Section 7403 (b), Internal Revenue Code
of 1954, requires that the Government make parties to the suit
all persons having liens or claiming any interest in the property
sought to be subjected to payment of the tax. The court may order
the sale of the property and make final determination of the merits
of all claims or liens upon the property involved. Where the Gov-
ernment holds a first lien, it is now authorized to bid at the sale
of the property. The amount it may bid is limited to the amount
of its lien, plus selling expenses. (Sec. 7403 (c), as added by Sec.
107 (b) of the Federal Tax Lien Act.) This authority is similar to
that contained in 31 U.S.C. 195 and 28 U.S.C. 2410(c), discussed
below.

(b) Constructive service of process.—In an action in a district
court to enforce any lien upon or claim of real or personal property
or to remove any incumbrance or lien thereon where any defend-
ant cannot be served within the State or does not voluntarily
appear, an order may be obtained from the court for constructive
service under 28 U.S.C. 1655. See also the section, IV-E, infra,
on service of process outside of the territorial jurisdiction of the
district court (long-arm statute).

(c¢) Lis pendens.—If the property sought to be subjected to the
tax lien in a foreclosure suit is real property and the law of the
State in which the property is located requires a notice of the
action or lis pendens to be filed to give constructive notice of the
action, and the law of the State authorizes filing of such a notice
for actions in a Federal district court, then State law must be
complied with in order to give constructive notice of the action
as it relates to the real property, 28 U.S.C. 1964.

(d) Appointment of receivers in lien foreclosure actions.—In
certain situations, the court may appoint a receiver at the instance
of the United States to facilitate the collection of taxes and, upon
certification by the Commissioner pursuant to Section 7403 (d),
Internal Revenue Code of 1954, that it is in the public interest that
a receiver be appointed, the receiver may be clothed with all of
the powers of a receiver in equity. Section 7402 (a) provides that
the court has specific powers to issue orders, process, and judg-
ments including the appointment of receivers. The appointment of
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a receiver should be sought only upon authorization of the Attor-
ney General.

It is the position of the Department that, under Section 7408, the
United States is entitled to the appointment of a receiver upon a
showing that the taxes cannot be readily collected through admin-
istrative processes without establishing the usual equities such
as a showing of waste, insolvency or fraud. United States v. Lias,
103 F. Supp. 341 (N.D. W. Va.), aff’d 196 F. 2d 90 (C.A. 4th);
United States v. Kensington Shipyard & Drydock Corp., 169 F.
2d 9 (C.A. 3rd); United States V. Pettyjohn, 84 F. Supp. 423
(W.D. Mo.) ; United States V. Peelle Co., 224 F. 2d 667 (C.A. 2d).
When invoking Section 7403 (d), however, every effort should be
made to establish waste, insolvency, fraud, or other grounds for
equitable relief as well as the difficulty of using customary admin-
istrative and judicial processes in the liquidation of the Govern-
ment’s claim.

Where the Commissioner of Internal Revenue furnishes a cer-
tificate as provided for in Section 7403 (d), this certificate is pre-
sented to the court in support of the application for the appoint-
ment of a receiver, who would then be given all the powers of a
receiver in equity. In such cases, the receiver will proceed under
the order of the court to marshal and liquidate the assets of the
taxpayer. The court will determine the merits of all claims and
priorities of liens as well as the rights to property in question.

Receivers appointed to aid in enforcing the lien of the United
States will be confronted with problems, both legal and factual,
and, it may be expected, they will request the U.S. Attorney for
assistance in these matters. The Tax Division is prepared to fur-
nish advice and assistance to the U.S. Attorney, the receiver, or
the court, touching upon the administration of the receivership.
All important matters in this kind of a proceeding should be sub-
mitted to the Division for consideration before orders are entered
by the court. This includes the question of fees for the receivers
and their attorneys.

If the taxpayer’s property is located, in part, outside of the dis-
trict in which the proceeding is commenced and the receiver ap-
pointed, the latter has the capacity to take possession of all prop-
erty or to sue in any district where the property is located (28
U.S.C. 754). These powers of the receiver, however, are divested
unless within ten days after his appointment he files copies of the
complaint and order of appointment in the district court for each
district in which property is located over which he should exercise

June 1, 1970



17

TITLE 4: TAX DIVISION

control or in which he should sue. Title 28, U.S.C., Sections 957
and 958 touch upon eligibility of certain persons to be appointed
receivers, while 28 U.S.C. 959 and 960 relate to the responsibilities
of receivers in the conduct of their office.

(e) Bidding in property at foreclosure sale—Title 31, U.S.C.,
Section 195 sets forth the procedure for purchase by the United
States at an execution sale of lands and tenements of a debtor.

Where a judgment has been rendered in favor of the United
States and property of the debtor is ordered sold by the court to
satisfy such judgment, the U.S. Attorney should report the facts
concerning the proposed sale to the Department. It is the practice
in cases of this character, where it appears likely that the property
may be sold for less than its fair value and where the liens of the
United States are prior to all other liens, for the Department to
suggest that the Treasury Department appoint the U.S. Attorney
or one of his assistants as agent for the Treasury Department
under Section 195, to bid on the property on behalf of the United
States. Upon receipt of the proper appointment, instructions will
be given the U.S. Attorney concerning the amounts that should
be bid for the property and other steps that he should take to pro-
tect the Government’s interests. The deed to property so purchased
for the United States will be taken in the name of the United
States. The U.S. Attorney should have the deed recorded promptly
and take any other action required under State law to protect the
Government’s title. Any expense necessary should be reported to
the Department on Form 25-B.

As to the right of the United States to redeem property sold at
a mortgage foreclosure proceeding, see 28 U.S.C. 2410, and Section
7425, 1954 Code, discussed below under V-A-2 and B.

3. Penalty Suits for Refusal to Surrender Property Subject to Levy

Section 6332, Internal Revenue Code of 1954, is intended prima-
rily to facilitate the collection of taxes by levy where property of the
taxpayer is in the possession of a person other than the taxpayer.
Under the provisions of Section 6331, the Secretary or his delegate
may seize through levy property or property rights of a delinquent
taxpayer on which there is a Federal tax lien (with certain excep-
tions provided by Sec. 6334) for the purpose of satisfying his
outstanding tax liability. The term “levy” includes the power of
distraint and seizure by any means. However, the levy extends
only to property possessed or obligations existing at the time
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thereof and reaches only property subject to levy in the possession
of the person levied upon at the time the levy was made.

Section 6332 (c) (1) provides that any person who fails to honor
a levy shall become individually liable to the United States in his
own person or estate in a sum equal to the value of the property
or rights not surrendered to the Director but not to exceed the
amount of the taxes, including penalties and interest, for which
the levy was made, together with costs and interests from the date
of levy. Any amount (other than costs) recovered is to be credited
against the tax liability for the collection of which the levy was
made. (Secs. 6332 (c) (1) and 6342 (a).) In addition to this personal
liability, a penalty equal to 50 percent of the amount recoverable
is imposed upon any person who fails or refuses without reason-
able cause to honor a levy; no part of this penalty may be credited
against the tax liability. (Sec. 6332(c) (2).)

The defendant in such actions is not permitted to raise defenses
ordinarily available in actions directly instituted against the tax-
payer for collection of the tax, such as constitutionality, amount
or validity of the assessment, or the statute of limitations. United
States V. Marine Midland Trust Co. of New York, 46 F. Supp. 38
(S.D. N.Y.) ; United States V. Bank of Shelby, 68 F. 2d 538 (C.A.
5th) ; United States v. First Capitol National Bank, 89 F. 2d 116
(C.A. 8th) ; United States v. Penn Mut. Life Ins. Co., 130 F. 2d
495 (C.A. 3d). The only two defenses available to the defendent
in such suits are that he is not in the possession of property of
the taxpayer which is subject to levy or that the property is sub-
ject to a prior judicial attachment or execution. United States V.
Manufacturers Trust Co., 198 F. 2d 366, 369 (C.A. 2d).

Requests for a suit under the provisions of Section 6332, Internal
Revenue Code of 1954, as amended, also originate with a request by
the Chief Counsel of the Internal Revenue Service. The district
courts have jurisdiction of this type of action under Section
7402 (a), Internal Revenue Code of 1954, and under 28 U.S.C.
1340 and 1345.

4. Suits to establish transferee liability and to set aside fraudulent
transfers

Under Section 7402 (a) the district courts have jurisdiction over
suits by the United States to set aside transfers of property made by
a taxpayer which are fraudulent or which are made without ade-
quate consideration at a time when the transferor is insolvent or
rendered insolvent thereby. The United States is entitled as an
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ordinary creditor to institute a suit under the Fraudulent Convey-
ance Acts of the various states to set aside such conveyances.
United States V. Chamberlain, 219 U.S. 250.

A transferee assessment may be made, pursuant to Section 6901,
against the transferee of the taxpayer’s property and suit may be
brought upon such an assessment in the same manner as suits
brought upon other assessments. Suit also may be brought against
the transferee without assessment. Leighton V. United States, 289
U.S. 506. The assessment of transferee liability is merely an addi-
tional remedy for the Government’s use in enforcing transferee
liability at law or in equity. Phillips V. Commissioner, 283 U.S. 589.

A transferee may be liable at law, as where he assumes all of
a taxpayer’s debts in return for valuable consideration. Kamen
Soap Products Co. V. Commissioner, 230 F. 2d 565 (C.A. 2d).
Liability in equity exists when the transfer of assets is without
adequate consideration and leaves the taxpayer unable to meet
his liabilities. Phillips V. Commissioner, 283 U.S. 589. The exist-
ence of transferee liability, even where an assessment has been
made against the transferee, is a question of State law and the
assessment of such liability is merely a procedural device. Com-
maissioner V. Stern, 8357 U.S. 39. Thus, the remedies available to
the Government, as a creditor, to obtain a judgment against a
transferee of the taxpayer or to set aside a fraudulent conveyance
will vary slightly from State to State. Where the conveyance is set
aside as fraudulent, the liens are foreclosed against the property
transferred. In a suit to establish transferee liability, a personal
judgment is sought against the transferee. The amount of such
a judgment is limited to the value of the assets he receives from
the transferor-taxpayer. Phillips v. Commissioner, 283 U.S. 589.

5. Suits to enforce liability of fiduciaries

Section 3466, R.S. (31 U.S.C. 191) provides that whenever any
person indebted to the United States is insolvent, or whenever the
estate of any deceased person in the hands of administrators or
executors is insufficient to pay all the debts due from the decedent,
the debts due the United States shall be first satisfied; and the
priority established extends as well to cases in which a debtor
without sufficient assets to pay all his debts makes a voluntary
assignment of his property, or in which the estate and effects of
an absconding, concealed or absent debtor are attached by process
of law, or in which an act of bankruptcy is committed. United
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States V. Oklahoma, 261 U.S. 253; Bramwell v. United States F'i-
delity Co., 269 U.S. 483. Debts for taxes are included within the
meaning of debts due the United States. Price, Receiver V. United
States, 269 U.S. 492.

Section 3467, R.S. (31 U.S.C. 192) provides that every executor,
administrator, assignee, or other person who pays, in whole or
in part, any debt due by the estate or person for whom or which
he acts before satisfying and paying debts (including taxes) due
to the United States from such person or estate, becomes person-
ally liable, to the extent of such payments, for the debts due to
the United States or so much thereof as may remain due and un-
paid. See United States v. Kaplan, 74 F. 2d 664 (C.A. 2d) ; United
States V. Weisburn, 48 F. Supp. 393 (E.D. Pa.). Even a court-
appointed receiver or distributing agent is liable under the statute.
King v. United States, 379 U.S. 329; United States V. Crocker,
313 F. 2d 946 (C.A. 9th). But compare Stephens v. United States,
208 F. 2d 105 (C.A. 5th).

The remedy is by suit in the United States District Court to en-
force the personal liability of the fiduciary. Requests for action
of this nature originate with the Chief Counsel and the procedures
are the same as those followed in collection cases. This remedy
is alternative and not exclusive of the administrative remedy for
enforcing the liability of fiduciaries and transferees under Section
6901, Internal Revenue Code of 1954. See Leighton v. United States,
289 U.S. 506; Commissioner V. Stern, 357 U.S. 39, 42.

6. Suits to establish taxes and lien rights with respect to property
in custodia legis

On some occasions, it has been deemed advisable to institute suits
in the district courts to establish tax liabilities and lien rights
where the assets of the debtor are in custodia legis. It is held that
where there are assets in the custody of the court as in probates
and certain types of insolvency proceedings, a suit may be insti-
tuted in the Federal court for a determination and establishment
of the Government’s rights, although the district court has no
jurisdiction to enter judgments or orders interfering with the
custody of the assets in the probate or other State court. See
Morris V. Jones, 329 U.S. 545; Markham V. Allen, 326 U.S. 490;
Propper v. Clark, 337 U.S. 472; Waterman V. Canal-Louisiana
Bank Co., 215 U.S. 33. When such suits are authorized or sanc-
tioned by the Chief Counsel and are directed by the Attorney
General, the U.S. Attorneys will be given special instructions con-
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cerning the type of order which may be entered by the district
court when judgment is secured. '

7. Suits on bonds to stay collection of taxes

Where extensions of the time for payment of taxes have been
granted by the Internal Revenue Service upon the taxpayer’s giv-
ing bond with surety covering the taxes, and default occurs with
respect to such extended payments, suits may be instituted in
the district courts by the United States and sometimes by the
District Director to enforce the conditions of the bonds.

In suits for breach of conditions of such bonds, it is generally
held that the defendants cannot question the amount or validity
of the tax. Gray Motor Co. V. United States, 16 F. 2d 367 (C.A.
5th) ; Bowers V. American Surety Co., 30 F. 2d 244 (C.A. 2d),
certiorari denied, 279 U.S. 865.

When the bond runs to a certain District Director, and the suit
is brought in his name, the action does not abate upon his death
but may be brought in the name of the succeeding District Direc-
tor. Fiz V. Phila. Barge Co., 290 U.S. 530. Suits on bonds running
to a District Director should be brought in the name of the incum-
bent District Director regardless of the name set forth as obligee
in the bond. McCaughn v. Union Paving Co., 63 F. 2d 258 (C.A.
3d). Requests for such suits are quite rare.

8. Suits for erroneous refund

Internal Revenue taxes which have been erroneously refunded
may be recovered in suits brought by the United States under Sec-
tion 7405(a), Internal Revenue Code of 1954. There is a 2-year
statute of limitations (5 years in case of fraud) which runs from
the date the refund was actually made to the taxpayer (Sec.
6531 (b) ). United States v. Wurts, 303 U.S. 414. Requests for suits
under Section 7405 originate with the Chief Counsel in the same
manner as collection suits and the pleadings are prepared by the
General Litigation Section.

9. Forcible opening of safety deposit boxes

Under the power granted to the court by Section 7402(a), the
Chief Counsel of the Internal Revenue Service occasionally re-
quests the Department to file a petition requesting an order to
open a safety deposit box in aid of locating assets with which to
satisfy tax liabilities. These requests are handled in the same
manner as other requests to institute suit by the Chief Counsel.
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10. Suits for tortious conversion of property subject to Federal
tax lien

The United States, as a creditor of a taxpayer, is not limited
to statutory remedies for enforcement of its liens against the tax-
payer’s property, but may take advantage of common law and
equitable remedies available to creditors for the enforcement of its
liens. United States v. Haay, 27 F. 2d 250 (C.A. 5th), certiorari
denied 278 U.S. 634; United States v. Canfield, 29 F. Supp. 734
(S.D. Cal.). Thus, occasionally the Department is requested by the
Chief Counsel to institute a civil action for damages for the tor-
tious conversion of property subject to a Federal tax lien. See
United States v. Webster-Robinson Machinery & Supply Co. (W.D.
Wash., Feb. 19, 1965) (65-1 U.S.T.C., par. 9255) ; United States
v. Allen, 207 F. Supp. 545 (E.D. Wash.) ; see also United States V.
Carson, 372 F. 2d 429 (C.A. 6th) —a nontax case. The measure of
damages is the fair market value at the time of the conversion.

11. Writ of ne exeat republica

Writs of ne exeat republica are expressly authorized by Section
7402 (a) of the Internal Revenue Code of 1954. General authority
for the Federal courts to issue such writs is found in 28 U.S.C.
1651. A writ of ne exeat is one which issues from a court of equity
to restrain a person from going beyond the confines of the country,
or more especially from going beyond the limits of the jurisdiction
of the court, until he has satisfied the plaintiff’s claim or has given
bond for the satisfaction of the decree of the court. This remedy
is used infrequently and should not be sought without prior ap-
proval of the Tax Division. See United States V. Robbins, 235 F.
Supp. 353 (E.D. Ark.).

12. Petitions to perpetuate testimony

Quite frequently petitions are filed pursuant to the provisions of
Rule 27 of the Federal Rules of Civil Procedures for the purpose
~of taking a deposition to perpetuate testimony for use in connec-
tion with anticipated tax litigation. Such petitions are handled by
General Litigation Section attorneys. Advice is requested of the
Chief Counsel’s office as to whether such petitions should be op-
posed. If not, that office prepares and submits background infor-
mation on the case for the use of this office. When completed, the
deposition is made a part of the files of the Department and the
Chief Counsel’s office is so notified and advised that it will be made
available upon request.
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18. Intervention by the United States in court actions

Section 7424, as amended by Section 108 of the Federal Tax
Lien Act of 1966, specifically grants the United States the right
to intervene in any civil action to assert a Federal tax lien on
property which is the subject of such action. Where the United
States intervenes in a State court action, it has the same right
of removal as is given it in cases where it is named a party to an
action under 28 U.S.C. 2410(a), and removal is taken pursuant
to the provisions of 28 U.S.C. 1444. Where the Government’s appli-
cation to intervene is denied, the adjudication in such action has
no effect upon the tax lien, and the lien may be enforced against
the property by levy or foreclosure.

Intervention may be commenced only with the authorization of
the Chief Counsel and at the direction of the Attorney General.
Whether or not such action should be removed to a Federal district
court is normally made on an ad hoc basis.

Procedures relating to intervention in State courts are governed
by State law and, of course, the law of the particular State must
be examined in each instance. If the United States, in the role of
a suitor, files its action in the State court, it would subject itself
to the procedures and rules of decision of the form in which it
seeks relief. United States v. The Thekla, 266 U.S. 328, 341 ; Guar-
anty Trust Co. V. United States, 304 U.S. 126, 144. However, the
United States is not bound by laches or by State statutes of limita-
tions. United States v. Summerlin, 310 U.S. 414,

Where the United States files a claim or intervenes in a State
court proceeding, counterclaims or setoffs against the United
States are governed by the same jurisdictional requirements as
original actions, and jurisdiction of such claims against the United
States does not exist unless there is a specific Congressional au-
thority for it. United States v. United States Fidelity & Guaranty
Co., 309 U.S. 506; Nassau Smelting & Refining Works v. United
States, 266 U.S. 101; United States v. Shaw, 309 U.S. 495. This
proposition is applicable to suits in Federal district courts also
(Rule 13(d) F.R.C.P.). However, setoff might be maintained
against the United States under some circumstances. See United
States v. Shaw, supra.

Generally, appropriate pleadings will be prepared by a section
attorney and forwarded to the U.S. Attorney together with a letter
of instruction.
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Procedures in Collection Suits
Proof of Assessment

In the usual tax collection case, it is necessary to prove the
assessment of the tax, (1) because the tax lien arises upon assess-
ment of the tax (Section 6321, Internal Revenue Code of 1954),
and (2) because, when proved, it establishes a prima facie case of
liability casting the burden on the taxpayer of showing that he
does not owe the tax. United States v. Rindskopf, 105 U.S. 418;
Wickwire v. Reinecke, 275 U.S. 101; United States v. O’Connor,
291 F. 2d 520 (C.A. 2d); United States v. Lease, 346 F. 2d 696
(C.A. 2d) ; Lesser v. United States, 368 F. 2d 306 (C.A. 2d);
Paschal v. Blieden, 127 F. 2d 398 (C.A. 8th) ; United States v.
Strebler, 313 F. 2d 402 (C.A. 8th) ; United States v. Molitor, 337
F. 2d 917 (C.A. 9th).

In the bulk of the cases, the existence of the assessment is either
stipulated or the proof offered is not contested. However, in a few
rare cases it has been necessary to offer strict proof of the assess-
ment.

Prior to the Internal Revenue Code of 1954, the assessment was
accomplished when the Commisioner of Internal Revenue signed a
certificate (Form 23—C) to which was attached an assessment list
(Form 23-E). The list specifically named each taxpayer and iden-
tified the amount and nature of the liability. Proof of this type.of
assessment can be made by offering certified and authenticated
copies of the assessment certificate and an extract of the list show-
ing the taxpayer’s name and liabilities.

In the early 1950’s the assessment procedure was changed. The
assessment was made as before by an Internal Revenue official
signing an assessment certificate (Form 23-C). However, this as-
sessment usually covers the total number of assessments made for
a period of time and there is no simple underlying document which
identifies the taxpayer, such as the assessment list used under the
former procedure. For this reason, it is sometimes necessary to
offer in evidence a series of documents which can ultimately
be explained by an Internal Revenue employee knowledgeable with
such procedure. The problem of proof in such a case is the identi-
fication of the taxpayer included in the general summary of the
liabilities reflected on the assessment certificate. The key to the
relationship is an account number which originates either by
being stamped on the tax return or the revenue agent’s report on
which the assessment is based. The procedure varies somewhat
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from one District Director’s office to another, and varies slightly
with the type of assessment involved, but usually the account
number can be traced to an assessment list (revised Form 23-E)
or similar document on which the amount of the assessment is set
forth. The total of the assessments listed on the assessment list can
be traced to an Accounting Abstract and Journal, also referred
to as an Accounting Summary Journal (Form 1974) or an Assess-
ments Journal-Current Returns (Form 2278), the total of which
can be traced to the assessment certificate (Form 23—-C). In addi-
tion, a unit ledger account card is maintained for each assessment
made against each taxpayer. On it, the assessment is set forth and
all subsequent payments, credits, and abatements are recorded.
This document gives the history of the assessment and the current
outstanding balance.

The unit ledger account card, containing the history of a par-
ticular assessment, will sometimes reflect a zero balance due be-
cause the account has been written off as uncollectible. However,
this is an accounting entry and it does not mean that the balance
due on the assessment at the time it was written off is not due
and owing. This can be explained by testimony. Also the taxpayer
is notified of an assessment and demand for payment is made on
a Form 17. Both copies of this form are sent to the taxpayer. There-
fore, notice and demand is proved by testimony that such forms
are prepared and sent in the ordinary course of business and that
the date it is sent is recorded on the unit ledger account card.
Copies of the foregoing forms, with the exception of Form 17, may
be obtained from the Internal Revenue Service under seal so as to
be admissible in evidence under Rule 44, F.R.C.P. A certificate of
assessments and payments (Form 899) giving a history of all
assessments involved in a suit also may be obtained from the
Revenue Service. It is helpful in explaining the assessments, but
it is not an original record of the Revenue Service.

It may be noted that the change-over by the Internal Revenue
Service to the Automatic Data Processing (ADP) system of oper-
ation will soon reach a stage where a printout of a computer tran-
script of a tax account can be obtained for the more current tax
years. Since such a transcript will constitute an original record
of an assessment, it will necessitate a change in the above-described
procedure for proving an assessment for current tax years. As
soon as such procedure is fully developed, an explanation will be
made available.

The fact that a notice of Federal tax lien has been filed is proved
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by obtaining a copy of the notice certified by and under the seal of
the local official with whom the notice was filed, thus making it
admissible under Rule 44, F.R.C.P.

Every effort should be made to stipulate to the facts that the
assessments involved in the suit were made, that notice was given
and demand for payment was made, and that notice of lien was
filed, leaving only the questions of the correctness of the assess-
ments and the priorities of the various claims for trial.

Venue of Civil Suits To Collect Tazxes

A civil action seeking only a personal judgment for internal
revenue taxes may be brought in the district where the liability
for such taxes accrues, in the district of the taxpayer’s residence,
or in the district where the return was filed (28 U.S.C. 1396).
Where the United States seeks to foreclose its tax liens against
property, suit is instituted in the judicial district in which the
real property or tangible personal property is located; if the prop-
erty is an intangible, such as a debt or an account receivable, then
the suit is instituted in the district where the taxpayer’s debtor is
located. Persons claiming an interest in or lien upon such property
who reside outside of the State in which the property is located
may be served pursuant to 28 U.S.C. 1655. The taxpayer also may
be served pursuant to that statute when he resides outside of the
State in which the property is located.

Occasionally, after suit has been instituted in a district court, it
becomes necessary to have the suit transferred to another district,
e.g., if, unknown to the Government, the taxpayer has moved prior
to service of process and the institution of suit in the district in
which he now resides is barred by the statute of limitations. Title
28, United States Code, Section 1404 (a) provides that, for the
convenience of parties and witnesses, in the interests of justice, a
district court upon motion or consent of the parties, may transfer
a civil action to any other district court or division where it might
have been brought. Such a transfer may be made even in the
absence of jurisdiction over the person of the taxpayer. United
States v. Berkowitz, 328 F. 2d 358 (C.A. 3d), certiorari denied,
379 U.S. 821; Goldwar, Inc. v. Heiman, 369 U.S. 463,

Right To Contest Merits of Tax in Collection Suits

The Government has conceded that a taxpayer may contest the
merits of a tax assessment in a suit to foreclose tax liens under
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Section 7403, Internal Revenue Code of 1954. United States v.
O’Connor, 291 F. 2d 520 (C.A. 2d). In addition, we have not ob-
jected to a taxpayer contesting the tax assessment in a Government
suit to reduce an assessment to judgment or in any action in which
the Government seeks a judgment against the taxpayer. However,
third parties may not contest the merits of the assessment. Gra-
ham v. United States, 243 F. 2d 919 (C.A. 9th). As to the burden
of proof, see Proof of Assessment, supra.

Right to Jury Trial in Tax Collection Suits

When a tax collection suit is equitable in nature, such as an
action under Section 7403, Internal Revenue Code of 1954, to fore-
close Federal tax liens against the taxpayer’s property or property
transferred by the taxpayer to others, there is no right to a jury
trial. Damsky v. Zavatt, 289 F. 2d 46 (C.A. 2d). However, when
the suit is not equitable in nature, such as a suit to reduce an
assessment to judgment or a suit to impose a penalty under Section
6332(b), Internal Revenue Code of 1954, for failure to honor a
levy, there is a right to a jury trial. (See Rule 38, F.R.C.P.) For
cases where an advisory jury may be called in the court’s discre-
tion, see Rule 39 (b) (c¢), F.R.C.P.

Service of Process Outside of Territorial Jurisdiction
of District Court

As noted above, Section III-B-2(b), in actions to foreclose
Federal tax liens against real or personal property located in the
judicial district, any defendant, the taxpayer, or competing claim-
ants to the property who cannot be served in the State or who do
not voluntarily appear may be constructively served pursuant to
28 U.S.C. 1655.

In addition, many States have enacted so-called “long arm
statutes” providing for service outside of the State on persons who
have had certain types of contracts within the State. By virtue of
Rules 4(a), 4(f), and 4 (i), F.R.C.P., these State statutes can be
invoked to obtain personal service outside of the State in which
the district court is located and even outside of the United
States See United States v. Montreal Trust Co., 35 F.R.D. 216
(S.D.N.Y.); also 358 F. 2d 209 (C.A. 2d) rev’g and rem’g 235
F. Supp. 345 (S.D.N.Y.), certiorari denied 384 U.S. 919. And see
United States v. First Nat. City Bank, 379 U.S. 378; Magnaflux
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Corp. v. Foerster, 223 F. Supp. 552 (N.D. I1L.) ; Securities & Ezx-
change Comm. v. Briggs, 234 F. Supp. 618 (N.D. Ohio) ; Uniform
Interstate and International Procedure Act, Vol. 9B, Uniform
Laws Annotated (1966 ed.), pp. 305-337.

In any case in which it is determined that service should be
attempted outside of the United States, the matter should be re-
ferred to the Tax Division and the U.S. Attorney should not seek
to obtain such service without prior reference to the Tax Division.

Collection of Judgments in Favor of the United States

When judgments are rendered in favor of the United States for
the collection of taxes, the Department looks to the U.S. Attorney
to supply the initiative in order to collect them if possible. In most
instances, the collection procedures which the U.S. Attorney’s office
follows do not involve any individual court proceedings. In such
cases, responsibility for supervision of collection activities will
generally be transferred to the Litigation Control Unit of the Tax
Division. Procedures which should be followed in routine cases are
set forth infra (Post-Litigation Actions: Collection Matters). In
some cases, however, it may be determined that it is more appro-
priate to have the General Litigation Section attorney supervise
the collection activity. In either event, the U.S. Attorney’s office
will be advised of the transfer of supervision responsibility within
the Tax Division.

If the U.S. Attorney discovers that extraordinary remedies are
needed for the collection of a judgment, he should so advise the
Tax Division. If further court proceedings are necessary, prior
authorization of the Division should be obtained.

In the event it is deemed advisable to take steps to protect the
interests of the Government, the U.S. Attorneys are reminded that
prior to entry of judgment, Rule 64, F.R.C.P. makes all remedies
providing for the seizure of a defendant’s property for the purpose
of securing satisfaction of judgment available under the circum-
stances and in the manner provided by the law of the State in
which the district court is held, except that any Federal statutes
providing otherwise shall govern such proceedings to the extent
that they apply. For Federal statutes involving attachments, see
advisory notes to Rule 64, F.R.C.P. These remedies are open to the
United States as plaintiff, to the same extent as any other litigant
plaintiff. Cf., Stanley v. Schwalby, 162 U.S. 255.
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Enforcement of Internal Revenue Summons

1. Authority to issue summons in determining tax liability

Section 6201, Internal Revenue Code of 1954, provides the gen-
eral authority to make inquiries, determinations, and assessments
of all taxes. Additional assessment authority is found in other por-
tions of the Internal Revenue Code, such as Sections 6851, 6861,
and 6871, Internal Revenue Code of 1954. The assessment and col-
lection of taxes in the field are facilitated by the delegation of the
Secretary of the Treasury’s authority to various officers and em-
ployees of the Internal Revenue Service. Authority of the District
Director to issue summonses for the purpose of determining tax
liability, and specific authority for the Commissioner and the Dis-
trict Director to examine persons, books, and records are found in
Section 7602, Internal Revenue Code of 1954,

2. Jurisdiction of district courts to enforce summons

Sections 7402 (b) and 7604 (a), Internal Revenue Code of 1954,
give jurisdiction to the district courts to enforce summonses issued
under Section 7602. Section 7402 (a), Internal Revenue Code of
1954, gives the district courts broad powers generally in issuing
orders and process for the enforcement of internal revenue laws. In
initiating summons enforcement proceedings of a summary nature
(petition and show cause order), U.S. Attorneys and admonished
to insure that the provisions of 28 U.S.C. 1691, requiring that all
writs and process be under the seal of the court and signed by the
clerk, are complied with. Failure to do so may void the entire
proceeding.

3. Procedure to enforce compliance with summons

It is frequently necessary to invoke the sanctions designed to
enforce compliance with the summonses authorized by the Internal
Revenue Code by application to a court for an order to compel
compliance. The authority of the Secretary or his delegate to ex-
amine books, papers, records, and accounts bearing upon matters
required to be included in returns, to require the attendance and
testimony of taxpayers and persons having knowledge of the tax-
payer’s affairs, and to have compulsory process of the courts to
enforce the authority granted by the Internal Revenue Code has
been upheld by the Supreme Court. Reisman v. Caplin, 375 U.S.
440; McCrone v. United States, 307 U.S. 61.
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Even if the summons requires the production of books and rec-
ords for years normally barred by the statute of limitations, the
summons may be enforced and the Government need not make a
showing of probable cause to suspect fraud which would lift the
bar of the statute of limitations. United States v. Powell, 379 U.S.
48.

All requests for the enforcement of administrative summonses
issued by the Intelligence Division of the District Director’s office,
Internal Revenue Service, will be referred to the Tax Division
through the Regional Counsel offices, and the Chief Counsel’s office
in Washington, D.C. Authorization to initiate applications for
enforcement of summonses arising out of the Intelligence Division
will be forwarded to the U.S. Attorney by the Tax Division and
the Division should be kept advised of the progress of the pro-
ceedings to final disposition.

All requests for enforcement of administrative summonses is-
gued by the Audit Division or the Collection Division of the
District Director’s office, Internal Revenue Service (except those
involving or relating to matters under the jurisdiction of the
Organized Crime Section of the Criminal Division), will be re-
ferred directly to the U.S. Attorneys through the Regional Counsel
offices. With respect to such summonses, it will not be necessary to
obtain authorization from the Tax Division prior to instituting
court proceedings except in those instances where individual tax-
payers or others have refused to produce records and have invoked
the privilege against self-incrimination under the Fifth Amend-
ment with respect to these records. Nonetheless, the Tax Division
should be notified when such enforcement proceedings are com-
menced and copies of any pleadings filed should be furnished.

All requests for enforcement of Audit Division or Collection
Division summonses relating to matters under the jurisdiction of
the Organized Crime Section of the Criminal Division will be
referred to the U.S. Attorneys through the Tax Division in the
same manner as Intelligence Division summonses.

The Tax Division should be kept advised of the progress of
enforcement proceedings to final disposition, but it is not necessary
to furnish copies of letters sent to persons summoned in an effort
to obtain compliance prior to an enforcement proceeding.

In Reisman v. Caplin, 375 U.S. 440, the Supreme Court noted
(p. 448) that the enforcement procedure under Section 7604 (b),
Internal Revenue Code of 1954, whereby application is made for an
attachment against the person who has failed to comply with a
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summons “was intended only to cover persons who were sum-
moned and wholly made default or contumaciously refused to
comply.” The Court also indicated disapproval of the use of the
attachment procedure where there was a refusal based upon a
claim of privilege. See also United States v. Powell, 379 U.S. 46.
For this reason, enforcement applications should take the form of
orders to show cause why the summons should not be complied
with, and the attachment procedure should not be utilized without
prior approval of the Tax Division.

Prosecution under Section 7210, Internal Revenue Code of 1954,
for failure to obey a summons issued by the Internal Revenue
Service should not be initiated without first securing specific
authorization of the Tax Division. These cases should be processed
by the Service and referred to the Tax Division as any other
proposed tax prosecution.

4. Actions or motions to quash or enjoin Internal Revenue
summeonses

In Reisman v. Caplin, 375 U.S. 440, the Supreme Court held that
no action may be brought to quash a revenue summons, or to
enjoin the Revenue Service from seeking to enforce such a sum-
mons by appropriate court action. Any objections to the validity
of the summons can be raised if the Government does institute
enforcement action. Anyone who fears he may be injured, if the
witnesses summoned comply voluntarily, may seek to have the
witness restrained from complying until ordered to do so by a
Federal court as a result of an enforcement action.

Whenever an action to quash or enjoin the enforcement of an
Internal Revenue summons is filed, the U.S. Attorney should notify
the Tax Division immediately and furnish copies of the pleadings.
If such a suit is brought in a Federal court and the United States
or an Internal Revenue official is named, the U.S. Attorney should
move immediately to dismiss on the authority of Reisman v. Cap-
lin, supra. If such a suit is brought in a State court and the United
States or an Internal Revenue official is named, the U.S. Attorneys
should remove the action to the Federal court immediately and
then move to dismiss on the authority of Reisman v. Caplin, supra.
If such a suit is filed in any court and neither the United States
nor any Internal Revenue official is named, the U.S. Attorney
should not become involved in any manner in the action.

Whenever an action is filed, either to enjoin the Internal Reve-
nue Service or a summoned witness, or to quash a summons, the
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Internal Revenue official who issued the summons should be ad-
vised immediately so that a determination can be made whether
judicially to enforce the summons. If the Internal Revenue Serv-
ice decides to seek enforcement, its recommendations should be
processed promptly through regular channels so as to insure an
early determination on the enforcement of the summons.

Suits Against the United States Involving Tax Liens
Actions Under 28 U.S.C., Section 2410
1. Nature of the suit

Under 28 U.S.C. 2410, as enacted and previously amended, the
United States has consented to be named a party defendant in any
suit instituted in a Federal or State court having jurisdiction of
the subject matter for the purpose of quieting title to or fore-
closing a mortgage or other lien upon real or personal property on
which the United States has or claims a mortgage or other lien. As
amended by Section 201 of the Federal Tax Lien Act of 1966, the
Government’s consent to be sued under Section 2410 has been
broadened to include partition actions, condemnation actions, in-
terpleader actions and actions in the nature of interpleader. By
this statute, the United States has waived its sovereign immunity
to suit, subject to certain specified conditions. United States v.
Brosnan, 363 U.S. 237, 244-246. These conditions must be strictly
complied with as a jurisdictional prerequisite for maintenance
of the suit. See United States v. Felt & Tarrant Co., 283 U.S. 269,
273 ; Rock Island &c. R.R. v. United States, 254 U.S. 141, 143. The
District Director of Internal Revenue is not a proper party-
defendant in any suit under this statute, because he has no pro-
prietary interest in the tax lien. Czieslik v. Burnet, 57 F. 2d 715
(E.D. N.Y.). If he is named, steps should be taken to have him
dismissed. Similarly, if the suit is against the United States, but
is not a permitted suit under 28 U.S.C. 2410, the United States
should be dismissed for lack of jurisdiction. United States v. Sher-
wood, 312 U.S. 584 ; United States v. Shaw, 309 U.S. 495; Minne-
sota v. United States, 305 U.S. 382.

The manner of service upon the United States is provided for
in the statute and must be strictly complied with. Service is made
by serving the process of the court together with the complaint
on the U.S. Attorney and by sending copies of the process and
complaint by either registered or certified mail to the Attorney
General.
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Any pleading (whether or not designated as a complaint) which
attempts to join the United States as a party in the types of
actions named, where the action involves liens arising under the
Internal Revenue Code, must set forth with particularity the na-
ture of the interest or lien of the United States, i.e. (1) the name
and address of the delinquent taxpayer, (2) and, if a notice of
tax lien has been filed, (a) the identity of the Internal Revenue
office which filed the notice, and (b) the date and place such
notice of lien was filed.

A judgment or decree in any such action shall have the same
effect respecting the discharge of the property from the mortgage
or other lien held by the United States as may be provided with
respect to such matters by the local law of the place where the
court is situated. However, in a mortgage or lien foreclosure ac-
tion, the property involved will be discharged from a junior Fed-
eral mortgage or lien only if a judicial sale of the property is
sought; in such situations, except where Federal law precludes
redemption, the United States may redeem real property sold
within 120 days from the date of sale, or such longer period as
may be allowed under local law. A revolving fund has been
authorized for such purpose. The amount which the United States
must pay in the exercise of its right of redemption, whether it
relates to a sale under Section 2410(c) or a sale in foreclosure
other than plenary judicial proceedings (Section 7425(d) (1)), is
set forth in a formula contained in Section 2410(d), as amended.

Where the United States asks, by way of affirmative relief, for
foreclosure of its own lien and property is sold to satisfy a first
lien held by the United States, the United States may bid at the
sale such sum, not exceeding the amount of its claim with expenses
of sale, as may be directed by the Internal Revenue Service. (See
III-B-2 (a) and (e), above.)

2. Procedures

Partition and condemnation actions, formerly handled as dis-
missal and intervention type proceedings, will be processed in the
same manner that quiet title and foreclosure actions have been
handled in the past. Thus, in all such actions, it is not necessary
to advise the local Regional Counsel of the Internal Revenue Serv-
ice of the pendency of the action or to send him a copy of the
complaint at the time the U.S. Attorney is served. The Tax Division
will notify the U.S. Attorney when service has been made upon
the Attorney General and the jurisdictional requirements of the
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statute have been met. Upon receipt of the form referral letter
from the Tax Division, the U.S. Attorney should then request the
District Director for the information necessary to prepare an
answer. A copy of the Government’s answer should be forwarded
to the Tax Division. It is unnecessary for the U.S. Attorney to
correspond further with the Tax Division with regard to these
cases unless an offer in compromise is submitted or an appellate
issue arises.

If an offer in compromise is made, promptly submit to the Tax
Division, General Litigation Section, the matter with your recom-
mendation and sufficient data in support thereof. A copy of any
compromise offer, together with a copy of the complaint, should
at the same time be forwarded to the local Regional Counsel of the
Internal Revenue Service. This procedure is not applicable to
those applications for release of the Government’s right of re-
demption with respect to which authority has been delegated to
U.S. Attorneys’ offices.

If an appeal is taken by another party to the proceeding, please
promptly advise this Division and inform us of the time limitation
involved. If a decision is rendered adverse to the Government on
an issue contested by your office, please submit your recommenda-
tion with sufficient data to evaluate the question of appeal.

Please note that the Federal Tax Lien Act of 1966 will govern
the determination of the priority of the Federal tax lien in these
cases. This Act effects a number of changes in Federal tax lien
priorities. See particularly Section 6323 (e) (3) (attorney fees)
and Section 6323 (b) (6) (real property tax liens).

If any questions arise in the handling of these cases in respect
to interpretation of the provisions of the Federal Tax Lien Act,
please contact the General Litigation Section office. Certain of the
provisions are wholly new to the priority field and we are, there-
fore, particularly concerned with the development of the law with
respect to these sections. Therefore, if any claimant in the proceed-
ing claims priority over the tax lien under Section 6323 (b) (3),
(5), (8) or Section 6323 (c) and (d), please advise this office
immediately.

In all other respects, the case becomes the responsibility of the
U.S. Attorneys’s office, which should continue reporting the status
of these cases on the machine listing and notifying the District
Director of Internal Revenue when the cases are closed.

Interpleader actions, as well as those in the nature of inter-
pleader, will be handled by the Tax Division. The necessary
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pleadings will be prepared by a Section attorney and forwarded
to the U.S. Attorney together with a letter of instruction.

With respect to the Government’s right of redemption referred
to above, please note that authority to release this right of re-
demption, insofar as it relates to real property on which is located
only one single-family residence and to all other real property
having a fair market value not exceeding $10,000, has been redele-
gated to the U.S. Attorneys. Instructions respecting the applica-
tion and the processing thereof are outlined in Memorandum No.
390, dated November 24, 1964, and on the application form itself,
reprinted as part of the Appendix to the “U.S. Attorneys’ Guide.”
This redelegation is limited to real property meeting the specified
conditions, and all other applications for release of the right of
redemption should be processed as an offer in compromise under
the normal Tax Division procedures.

In any other type of action allegedly brought under Section
2410 in which the United States or the District Director is named
a party, the U.S. Attorney should advise the Regional Counsel as
well as the Tax Division when he is served. In several instances,
taxpayers against whom Federal tax liens have been filed have
instituted actions to quiet title to their property and to have such
liens removed as a cloud on title, thereby attempting to contest
the merits of the tax assessments made against them which were
secured by the liens. Jurisdiction of such suits is usually alleged
under 28 U.S.C. 2410 and 28 U.S.C. 1340, granting jurisdiction to
district courts in internal revenue matters. It is the Government’s
position that 28 U.S.C. 2410 is not a jurisdictional statute but
only a waiver of sovereign immunity to certain specified types of
suit which have an independent jurisdictional basis; that 28 U.S.C.
1340 is only a general grant of jurisdiction which must be but-
tressed by some other statute specifically waiving the sovereign
immunity of the United States in a particular type of action; and
that the waiver of immunity found in 28 U.S.C. 2410 does not
extend to a suit by the taxpayer to inquire into the merits of a
tax assessment. Three appellate courts have sustained the Govern-
ment’s position in these respects. Falik v. United States, 343 F.
2d 38 (C.A. 2d) ; Quinn v. Hook, 341 F. 2d 920 (C.A. 3d) ; Broad-
well v. United States, 343 F. 2d 470 (C.A. 4th), affirming per
curiam 234 F. Supp. 17 (E.D. N.C.); Cooper Agency, Inc. v.
McLeod, 348 F. 2d 919 (C.A. 4th), affirming per curiam 235 F.
Supp. 276 (E.D. S.C.) ; Floyd v. United States, 361 F. 2d 312 (C.A.
4th).
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3. Removal of actions from State courts

Most cases under 28 U.S.C. 2410 are filed in the State courts.
The United States, as a general rule, does not seek to remove such
cases to the Federal courts unless there is a real dispute respecting
the rights of the United States and a substantial amount or impor-
tant principle is involved. Where it appears to be desirable to
remove the action to a Federal court, the matter should be dis-
cussed with the Department. Since the statutes provide only a very
limited time (30 days) in which to take steps for removal (28
U.S.C., Sec. 1446 (b), as amended), the suit should be brought to
the attention of the Department at the earliest possible moment.
The judgment of the U.S. Attorney is relied upon heavily in decid-
ing the matter, but removal should not be affected without prior
approval of the Department. The procedure for removal is set
forth in detail in 28 U.S.C. 1441-1450.

Where the United States is made a party-defendant in a State
court action or intervenes, such as in the case of a petition to sell
real estate of a decedent, removal can be accomplished where it
appears to be desirable, with the prior approval of the Depart-
ment. See Section 7424, as amended by Section 108, Federal Tax
Lien Act of 1966. However, if a motion to dismiss as to the United
States or District Director is filed, and it is determined that the
United States should intervene, there must be an independent
basis for jurisdiction in the Federal court because once the dis-
missal is effected unless there is an independent jurisdictional
basis, the case is subject to remand to the State court. S. & F.
Building Materials Co. v. Joseph P. Day, Inc., 188 F. Supp. 742
(E.D. N.Y.).

Discharge of Federal Tax Liens in Plenary
and Other Foreclosure Actions

Section 7425 of the 1954 Code, as added by Section 109 of the
Federal Tax Lien Act of 1966, requires that the United States be
made a party in a plenary judicial proceeding to discharge a tax
lien ; it also makes provision for a timely notice to the Government
where it has the status of a junior lienor and there is no plenary
proceeding. In a plenary judicial proceeding where the Govern-
ment has properly filed notice of a tax lien before the proceeding,
but is not joined as a party in an action under 28 U.S.C. 2410(a),
a judgment rendered in such action, or a judicial sale pursuant
to such judgment, does not disturb the lien of the United States.
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If no notice of lien has been filed, or if the law makes no provision
for such filing, the judgment has the same effect with respect to
the discharge or divestment of the Federal lien as may be provided
with respect to such matters by the local law of the place where
the property is situated. An exception to this rule is that where
the Government is not joined as a party and the sale discharges
the tax lien, the Government may still assert its claim against the
proceeds of the sale at any time before the distribution is ordered
with the same force as the lien had against the property sold. This
claim may be made by intervening in the action pursuant to Sec-
tion 7424, as amended.

In the case of all other foreclosure proceedings, Section 7425 (b),
as added, specifies the effect that a sale pursuant to (1) an instru-
ment creating a lien on the property sold, (2) a confession of
judgment on the obligation secured by such an instrument, or
(3) a nonjudicial sale under a statutory lien on the property has
with respect to a Federal tax lien or title derived from the enforce-
ment of such lien, on the property sold. Where timely notice of the
proceeding is given to the Government, its claim to property under
a tax lien is discharged in the manner provided by local law.
Where proper notice of such foreclosures is not given to the Gov-
ernment, its tax lien is not disturbed, but follows the property
into the hands of a third party. However, where notice of the
(Government’s lien is not filed (even where filing is not required),
or where the Government is notified of the proceeding, a sale has
the same effect on the lien as local law provides with respect to
similar claims. Under this subsection, a sale is not effective to
divest the Government’s lien or title unless notice thereof is given
to the District Director by registered or certified mail, or by per-
sonal service, at least 25 days prior to the sale, or unless the
United States consents to the sale free of its lien or title. As in
the case of a sale under plenary judicial proceedings, the United
States has a right to redeem the property sold in proceedings
described in Section 7425 (b).

Note.—The above discussion which pertains to the discharge
of Federal tax liens in foreclosure actions is to be distinguished
from procedures for the release or discharge of property from a
Federal tax lien by administrative process, provided for by Section
6325 of the 1954 Code, as amended by Section 103 (a) of the Fed-
eral Tax Lien Act of 1966. This amendment (1) provides new
rules for the discharge of property when the sale proceeds of such
property are substituted for the property discharged; (2) author-
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izes the subordination of tax liens in certain cases; (3) authorizes
the issuance of certificates of non-attachment of the tax lien; and
(4) provides new rules relating to the legal effect of certificates
issued pursuant to Section 6325.

U.S. Attorneys’ offices are urged to acquaint members of the
bar and other interested parties with the administrative discharge
provisions of Section 6325, as amended. It should be made clear
that such administrative procedure will eliminate problems inher-
ent in plenary and other foreclosure actions under Section 7425, as
amended, including the right of redemption accorded to the Govern-
ment. In a large percentage of these suits, the lien of the United
States is of no value and the work involved in processing the litiga-
tion is unproductive. Increased use of this procedure will relieve the
heavy burden of work imposed on the offices of the U.S. Attorneys
and the Tax Division by the steady flow of foreclosure actions.

Injunction Actions

Section 7421 (a) of the 1954 Code, as amended by Section 110 (¢)
of the Federal Tax Lien Act of 1966, provides, generally, that no
suit for the purpose of restraining the assessment or collection of
any tax shall be maintained in any court, whether or not such
person is the person against whom such tax was assessed. The
addition of the latter clause serves to prevent a person against
whom an assessment has been made from seeking to escape the
bar of the statute on the ground that he does not owe the tax and
hence stands in the shoes of a third party rather than a taxpayer.
See Floyd v. United States, 361 F. 2d 312 (C.A. 4th). Also, this
amendment precludes any injunctive relief to third persons unless
a District Director has, in fact, levied upon his property and the
Federal district court determines that his rights in the property
are superior to those of the United States and that enforcement
of the levy or a sale of the property pursuant to the levy would
irreparably injure his rights in such property. (See “Wrongful
Levy Actions” under Sec. 7426, below.)

Otherwise, the general rule is that injunctive relief may be had
only upon satisfaction of the twofold test laid down in Enochs v.
Williams Packing Co., 370 U.S. 1.

Since injunction cases are often set for hearing on very short
notice, the Department, in some instances will consent to a status
quo arrangement whereby the District Director will agree to take
no collection activity for a specified period of time in order to
afford the Internal Revenue Service an opportunity to conduct an
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investigation and prepare a defense letter. In some instances, how-
ever, it may be necessary to consent to a temporary restraining
order to accomplish the same purpose (Rule 65(b), F.R.C.P.). In
either case, prior authorization should be obtained from the Chief,
General Litigation Section. Of course, any suit attempting to re-
strain the collection of taxes must be served upon the Attorney
General. The U.S. Attorney’s office, however, should immediately
notify the General Litigation Section when served with such a suit;
if a temporary restraining order or early hearing on a preliminary
injunction is set, please telephone the office of the Chief of the
General Litigation Section. The appropriate pleading will be pre-
pared by the Tax Division and forwarded to the U.S. Attorney.

Wrongful Levy Actions

Section 7426 of the 1954 Code, as added by Section 110 of the
Federal Tax Lien Act of 1966, permits nontaxpayers to sue the
United States in Federal district courts for wrongful levy actions
and actions for surplus proceeds.* It also allows anyone, including
taxpayers, to bring an action for the distribution of substituted
sale proceeds. It is not necessary to file an administrative claim for
refund before bringing such an action. In such actions, the tax-
payer’s tax liability is not open to question and the person bringing
the action is limited to one of four types of relief as may be appro-
priate in the circumstances of each individual case, e.g., (1) an
injunction; (2) recovery of the specific property wrongfully levied
upon, or a money judgment for the amount of money wrongfully
levied upon, or for an amount not exceeding the amount received
by the United States from the sale of the property; (3) judgment
for all or part of the surplus proceeds remaining after the levy
sale where the court determines that the claim of the third person
was transferred from the property to the surplus proceeds; (4)
judgment in an amount equal to all or part of a fund held pursuant
to a valid agreement providing for sale of the levied property and
substitution of the proceeds.

Where an action which could be brought against the United
States under this section is improperly brought against a District
Director, the United States may be substituted as a party upon
order of the court and proper service of process on the United
States.

* Jurisdiction of Federal district courts in such actions is conferred by 28 U.S.C. 1346, as
amended by Sec. 202 of the Federal Tax Lien Act of 1966.
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Informers’ Suits and Qui Tam Actions

Section 7623, Internal Revenue Code of 1954, authorizes the Secre-
tary or his delegate, under regulations prescribed by the Secretary
or his delegate, to make payments for detecting and bringing to
trial and punishment persons guilty of violating the internal reve-
niue laws, and under this authority rewards may be paid to inform-
ers. By a series of Treasury decisions, offers of reward up to
10 percent of amounts collected as the result of information given
are made by the Treasury Department. The payment of a reward
is discretionary and the amount can be fixed in any sum up to 10
percent of amounts collected. There is no promise to pay a definite
sum so that, until the award is actually made by the Commissioner,
no contract arises on which-to base a suit to recover such reward.
See Gordon v. United States, 36 F. Supp. 639 (C. Cls.) ; Katzberg
v. United States, 36 F. Supp. 1023 (C. Cls.) ; Briggs v. United
States, 15 C. Cls. 48.

Title 31, United States Code, Sections 231-233, 235, authorize a
qui tam action by an informer against a person defrauding the
United States. Such suits may be instituted by the informer and he
may join the United States. It has been held that these sections do
not apply to internal revenue cases, because Section 7623, Internal
Revenue Code of 1954, supra, specifically authorizes informer’s re-
wards, and because Section 7401, Internal Revenue Code of 1954,
requires the prior approval of the Commissioner and the Attorney
General to the commencement of any suit for the recovery of
taxes, fines, penalties, or forfeitures. See United States v. Western
Pac. R. Co., 190 F. 2d 243 (C.A. 9th) ; Olson v. Mellon, 4 F. Supp.
947, affirmed, 71 F. 2d 1021 (C.A. 3d). Any such suits involving the
internal revenue laws should be promptly reported to the Tax
Division and instructions will be given as to further procedure.

Miscellaneous Matters

Subpoenas Served on Employees of Internal Revenue Service

Frequently, subpoenas are served upon revenue agents and other
employees of the Internal Revenue Service, in cases not involving
Federal taxes, and in which the United States or District Directors
are not parties, requiring them to appear in court to produce
official documents and records or to testify with respect to matters
which have come to their attention in their official capacity.

Section 301.9000-1, Treasury Regulations on Procedure and
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Administration (1954 Code), which supersedes Article 80, Treas-
ury Regulations 12 (1920 ed.), provides that in such cases the
Internal Revenue officers should appear in court and respectfully
decline to produce the records or to give the testimony called for
cn the ground that he is prohibited therefrom by the Treasury
Regulations. Instructions have been issued to the Service personnel
regarding this matter to establish a uniform policy regarding pro-
cedure to be followed where subpoenas are served upon them. In
most cases, if there is sufficient time, the Commissioner will issue
specific instructions to the employee and request that these be
exhibited to the U.S. Attorney.

The validity of the superseded Treasury Regulations 12, supra,
has been upheld and approved by the Supreme Court, Boske v.
Comingore, 177 U.S. 459. Cf. Touhy v. Ragen, 340 U.S. 462, involv-
ing a subpoena served upon an employee of the Department of
Justice.

In the event the employee of the Internal Revenue Service is
served with a subpoena and contacts the U.S. Attorney for the pur-
pose of protecting the interests of the Service representative and
those of the Government, the U.S. Attorney should appear with
the individual employee before the court out of which the subpoena
was issued. If the necessity arises, the matters set out above should
be submitted to the court. Frequently this will not be necessary
since experience has demonstrated that if this prohibition is ex-
plained to the attorney who is responsible for the issuance of the
subpoena, he will voluntarily release the Service employee from
responding thereto without requiring the U.S. Attorney to seek the
aid of the court.

If executive privilege is to be invoked, steps should be taken
to see that the proper head of the agency involved issues the neces-
sary instructions. With respect to requests for Department of
Justice records, see Department Order No. 381-67, dated June 29,
1967. See also Stiftung v. Zeiss, Jena, 40 F.R.D. 318 (D.C. D.C,,
1966), affirmed, May 8, 1967 (C.A.D.C.).

Suits Involving Governmental Immunity From
State and Local Tazxes

The Tax Division is charged with the responsibility of repre-
senting the interests of Government agencies and officers in con-
testing the improper imposition of state or local taxes. Requests
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for assistance frequently come directly from Government contrac-
tors and members of the Armed Forces, as well as from Govern-
ment agencies. Because of their sensitive nature and the need for
their close coordination, all such matters are handled directly by
the Tax Division. All requests, whether to institute litigation or
merely for advice or to persuade taxing authorities not to impose
a tax, should be promptly referred to the General Litigation
Section,

Foreclosure of Veterans Administration Mortgages Where Tax
Liens Are Involved

Where a request to foreclose a Veterans Administration mort-
gage is referred to the U.S. Attorney and there is a Federal tax
lien outstanding which encumbers the same property, neither the
United States nor the Internal Revenue Service should be named
as defendents. If a release of the Federal tax lien cannot be ob-
tained, the tax lien should be included in the complaint with a
prayer that the Government liens be allowed and paid in the order
of their priority. However, prior approval of the Tax Division is
necessary before including Federal tax liens in the complaint.

Litigation Under the Freedom of Information Act

On July 4, 1967, the so-called Freedom of Information Act
(P.L. 90-23) became effective. This Act amends the Public In-
formation Section of the Administrative Procedures Act (5 U.S.C.
552) and provides for making records available to members of
the public unless it comes within specific categories of matters
which are exempt from public disclosure. Refusal by the agency
of requests for certain identifiable records may be reviewed by
the Federal district courts. Primary responsibility for handling
litigation arising under the Act has been assigned to the Civil
Division; however, the responsibility for litigation involving rec-
ords of the Internal Revenue Service has been assigned to the
General Litigation Section of the Tax Division.

Appeals in General Litigation Cases

Appeals in General Litigation Section cases, including those
cases handled for trial by the U.S. Attorneys’ offices, are the re-
sponsibility of the Appellate Section of the Tax Division.
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In order to protect adequately the Government’s interest in
State court cases, it is essential that, at the time the Tax Division
is notified of the adverse decision, the U.S. Attorneys’ offices advise
the Tax Division as to the specific time limits for taking each step
in perfecting the appeal, with citation of the statute, or rules of
court, or decisions which set out the procedure for taking appeal.
Each U.S. Attorney’s office should see to it that each step is timely
taken and so advise the Tax Division. As soon as possible, each
office should forward all relevant papers, including docket entries,
together with a short summary of the evidence, if no transcript
is available, to enable the Tax Division to process the question of
appeal to the Solicitor General. See Memo No. 330, November 8,
1962, and related bulletin items, reprinted in the Appendix to the
“United States Attorneys’ Guide” (Rev. 1967).

For authority to incur State or local litigation fees, see “United
States Attorneys Manual,” Title 8, Section 144-2.

Claims of United States in Bankruptcy, Receivership, Probate,
and Insolvency Proceedings

GENERAL

The Internal Revenue Service files a proof of claim in bank-
ruptcy proceedings, state court receivership and insolvency pro-
ceedings, and in certain probate proceedings where there are un-
paid Federal taxes. The U.S. Attorney may or may not be advised
of the filing of a proof of claim. Where a controversy arises and
the U.S. Attorney is requested to take any action or make a court
appearance, the General Litigation Section should be notified im-
mediately so that a file may be opened in the Tax Division.

If an objection to the proof of claim is filed, no action should
be taken without prior approval of the Tax Division. The neces-
sity for prompt action will frequently require a telephone call to
the office of the Chief of the General Litigation Section.

Section 6036, Internal Revenue Code of 1954, places a duty upon
every trustee in bankruptcy, receiver, assignee for the benefit of
creditors, executor, and other like fiduciary to give notice of his
qualification as such to the Secretary of the Treasury, or his dele-
gate, in such manner and at such time as provided by the Regula-
tions. The purpose of this provision is to enable the Internal Rev-
enue Service to make an immediate determination as to whether
all taxes have been properly reported and paid.
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When a person or corporation is adjudicated a bankrupt under
Chapters I to VII, Bankruptecy Act, or files a petition for relief
under Chapters X, XI, XII, XIII, XIV, or XV, Bankruptcy Act,
it is the practice of the District Director promptly to determine
and assess against the bankrupt all taxes which may be due and
owing (Sec. 6871 (a), Internal Revenue Code of 1954).

1. Proof of claim filed by Director

It is the practice in bankruptcy cases for the Directors to file
claims for taxes, including those assessed pursuant to the notice
mentioned above. These claims must be filed within 6 months after
the first date set for the first meeting of creditors unless the time
is extended before the expiration of such period for good cause
shown. See Section 57n, Bankruptey Act, as amended. The tax
assessment is prima facie evidence of the validity of the proof of
claim. Paschal v. Blieden, 127 F. 2d 398 (C.A. 8th) ; Fiiori V. Roth-
ensies, 99 F. 2d 922 (C.A. 3rd).

The U.S. Attorney may be furnished with a copy of the proof
of claim. In many cases this ends the matter so far as the U.S.
Attorney is concerned because the claim will be allowed and paid
by the trustee in bankruptcy as a matter of course from the bank-
rupt’s estate to the extent that funds are available.

2. Contested cases

In some bankruptey cases questions as to the merits or priorities
of the Government’s claim will be raised by objections or other
appropriate pleadings which may involve considerable litigation.
In the event objections are made to the allowance of claims by the
United States for taxes, or if questions of priority or other issues
are raised, the U.S. Attorney is requested promptly to forward
to the Department copies of papers relating to the questions in-
volved, together with a statement concerning the matters presented,
so that the Department will be in a position to give appropriate
assistance.

Where other creditors file a petition for a turnover order or
obtain a show cause order in an attempt to obtain property of the
bankrupt, the pleadings relating to the question, together with
pertinent information, should be referred promptly to the Tax
Division and to the Regional Counsel’s office. In many of these cases,
the U.S. Attorney should consider obtaining an extension of time
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the U.S. attorney should consider obtaining an extension of time
for filing responsive pleadings so that the Division will have an
adequate opportunity to consider the matter prior to the filings
of such pleadings.

Section 2A of the Bankruptcy Act, as amended, as added by
Section 1 of Public Law 89-496 (80 Stat. 270), invests the bank-
ruptey courts with jurisdiction to hear and determine the merits
of tax liabilities not previously adjudicated by a judicial or admin-
istrative agency. No petition for redetermination may be filed in
the Tax Court after adjudication of bankruptcy. Section 6871 (b),
1954 Code.

3. Discharge of tax debts and priority of tax claims

On July 5, 1966, two bills amending certain sections of the Bank-
ruptey Act became law, e.g., Public Law 89-495 (89th Cong. 2d
Sess.), 80 Stat. 268 and Public Law 89-496 (89th Cong., 2d Sess.),
80 Stat. 270. Both laws are discussed in Tax Division Memo No.
490, dated October 18, 1966, reprinted as part of the Appendix to
the “United States Attorneys Guide” (Rev. 1967). We note, in
general, these important changes.

Public Law 89-496 completely alters the historical concept of
the nondischargeability of tax debts and establishes a new priority
of liens in bankruptcy. The law now provides that a bankrupt may
be relieved of liability for all or some of the tax debts outstanding
at the time of discharge. The general rule is that taxes which
become “legally due and owing” more than 3 years preceding bank-
ruptcy are discharged. For the purpose of this provision, Federal
taxes become “legally due and owing” as follows: personal income
taxes (calendar year), April 15 of the succeeding year; corporate
income taxes (calendar year), March 15 of the succeeding year;
withholding and social security taxes, April 15 of the succeeding
year (see Sec. 6501 (b) (2), 1954 Code) ; Federal employment
taxes, January 31 of the succeeding year.

There are five exceptions to the general rule; thus, the following
taxes will not be discharged: (1) Taxes not assessed prior to bank-
ruptey because a bankrupt failed to “make a return required by
law”; (2) taxes assessed within 1 year preceding bankruptey,
even though the bankrupt failed to make a return required by
law with respect to taxes legally due and owing more than 3 years
preceding bankruptcy; (3) taxes which were not reported on a
return made by the bankrupt and which were not assessed prior
to bankruptecy by reason of a prohibition on assessment pending
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the exhaustion of administrative or judicial remedies available
to the bankrupt; (4) taxes with respect to which the bankrupt
made a false or fraudulent return, or willfully attempted in any
manner to evade or defeat collection; (5) taxes which the bank-
rupt has collected or withheld from others as required by law,
but not paid over to the Government.

It should be noted, however, that a discharge in bankruptey
does not affect or release a tax lien, notice of which was filed prior
to bankruptcy. Also, even though a bankrupt is discharged, his
exempt property under State law remains subject to collection pro-
cedures for satisfaction of the tax.

As amended by Section 3 of P.L. 89-496, Section 64 (a) (4) of
the Bankruptey Act (11 U.S.C. 104) accords fourth priority to
taxes which are not released by a discharge in bankruptey. As to
taxes which are released by such discharge, the Government will
now be a general unsecured creditor and will share pro rata with
other unsecured creditors. Federal taxes now fall into these three
creditor categories: (a) Lien creditor—taxes for which a notice
of lien was filed prior to the petition in bankruptey; (b) Priority
creditor—taxes which are not discharged and for which no notice
of lien was filed prior to the petition in bankruptey; (¢) Unsecured
creditor—taxes dischargeable in bankruptey.

Public Law 89-495 (89th Cong., 2d Sess.), 80 Stat. 268, estab-
lishes and defines the priority of liens in bankruptcy; provides a
solution to the circuitry of lien problems; codifies the decision of
the Supreme Court in United States V. Speers, 382 U.S. 266 (1965) ;
and defines certain rights and powers of a trustee in bankruptey.
As amended thereby, Section 67 (c) of the Bankruptecy Act (11
U.S.C. 107(c)) is limited to statutory, as opposed to consensual,
liens and is designed to assure that consensual liens are not sub-
jected to any of the tests of validity prescribed for statutory liens.
As now amended, Section 67 (c¢) eliminates lack of possession of
personal property as the standard for upsetting liens and instead
invalidates as against the trustee every lien which falls within
any of the following categories: (a) Statutory liens which first
became effective (1) upon the insolvency of the debtor, (2) upon
distribution or liquidation of his property, (3) upon execution
against his property levied at the instance of one other than the
lienor; (b) Statutory liens not perfected at the date of bankruptcy
as against a subsequent bona fide purchaser from the debtor on
that date; (¢) Statutory liens for rent and every lien of distress
for rent, whether statutory or not.
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Where the District Director has levied upon personal property
of the bankrupt prior to bankruptey, the tax lien is thereby per-
fected against that property and it does not become part of the
bankrupt estate. United States v. Eiland, 223 F. 2d 118 (C.A. 4th) ;
Rosenblum v. United States, 300 F. 2d 843 (C.A. 1st) ; Division of
Labor Law Enforcement v. United States, 301 F. 2d 82 (C.A. 9th).

4. Petitions for review

If the United States is aggrieved by an order of a referee in
bankruptey, it may within 10 days after the entry thereof, or such
time as extended, file with the referee a petition for review to
the district court and serve copies on all adverse parties. See Sec-
tion 39¢c, Bankruptcy Act, as amended. Because of this short time
limit, it is usually advisable for the U.S. Attorney to obtain an
extension of time concurrently with reference of the matter to
the Department. The U.S. Attorney should promptly advise the De-
partment and the Regional Counsel of adverse decisions and take
the necessary steps, including the filing of a petition for review,
to protect the Government’s interest. The decision on petitioning
for review is made by the Tax Division, and the U.S. Attorney’s
recommendation should be submitted as soon as possible, together
with a transcript of the proceedings or a summary of the evidence
and all pleadings. As to the time limit (30 days) and procedure
for appeals from orders of the district court, see Title 6, Appeals.

5. Reorganization proceedings

In reorganization proceedings under Chapter X, Bankruptcy
Act, as amended, the Secretary of the Treasury is given the power
under Section 199, Bankruptcy Act, as amended, to accept plans
of reorganization dealing with the taxes of the United States.
This authority has been delegated to the Chief Counsel of the In-
ternal Revenue Service. Where such a plan has been accepted,
the Department will give appropriate instructions to the U.S.
Attorney with respect to filing notice of acceptance.

Receivership Proceedings

Where receivers for the taxpayer are appointed in a State or
Federal court, it is the practice of the Internal Revenue Service
to make determinations and file proofs of claim pursuant to the
provisions of Section 6871 (a), Internal Revenue Code of 1954. In
such cases the receivership court has jurisdiction to hear and
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determine objections to the merits of the tax claim. The priorities
of the United States in receivership proceedings are asserted under
Section 3466 R.S. (31 U.S.C. 191).

Whenever a contest develops as to the merits or priority of the
claim, the U.S. Attorney should notify the Department and the
Regional Counsel prior to taking action and furnish all rele-
vant pleadings and information. In such proceedings in State
courts, the United States is generally required to abide by the
procedural rules and time limits of the court; and, in referring
such matters to the Department, the U.S. Attorney should inform
the Department of the applicable time limits and obtain necessary
extensions of time pending consideration by the Department.

Probate Proceedings

Where assessments have been made against the decedent in his
lifetime, or are made under Section 6871 (a), Internal Revenue Code
of 1954, notice of the assessment in the form of a proof of claim
is brought to the attention of the personal representative of the
decedent. The U.S. Attorney may be furnished with a copy of the
proof of claim. Generally, such a claim is allowed and paid in due
course of administration and no further questions arise.

When a tax claim against a decedent’s estate is disallowed in
whole or in part, the Director reports the fact to the office of the
Chief Counsel, Internal Revenue Service. In case further action
to collect the claim is desired, the Chief Counsel of the Internal
Revenue Service will authorize and request the Attorney General
to take such action. If the request is approved, the Department
will send appropriate instructions, and usually furnish to the U.S.
Attorney a draft of any pleadings to be filed and a discussion of
the facts and the law involved.

Occasionally it will be necessary for the U.S. Attorney to seek
to control action of the personal representative through the proc-
esses of the probate court. Sometimes, if there is insolvency, the
threatened action of the personal representative (as failure to
recognize the Government’s priority) can be discouraged by call-
ing his attention to the provisions of Sections 3466 and 3467, R.S.
(31 U.S.C. 191 and 192). In other cases, the supervisory authority
of the probate court, provided by most State codes or statutes,
will ordinarily be adequate.

Whenever a contest develops, or whenever it becomes necessary
to compel the personal representative to act on a claim of the
United States, the U.S. Attorney should notify the Department
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and the Regional Counsel and furnish any papers or information
which may be germane to the question raised. Because of the dif-
ferences in probate law in the several States, it is the general
policy of the Department to rely heavily in probate court proceed-
ings on the experience of the U.S. Attorney concerning the laws
of his jurisdiction.

Insolvency Proceedings

There are various forms of insolvency proceedings in State
courts, the most frequent of which is an assignment for the benefit
of creditors. Where proofs of claim are filed in such proceedings
and litigation arises, the comments relative to probate claims are
generally applicable. Sections 3466 and 3467, R.S. (31 U.S.C. 191
and 192) relating to priorities, are applicable in such proceedings.
Where a contest develops, as in the other proceedings, the U.S.
Attorney should notify the Department and the Regional Counsel
prior to taking any action and furnish all relevant pleadings and

information.

Appeals in Bankruptcy, Receiverships, Probate, and Insolvency
Proceedings

A petition for review of a decision of a referee in bankruptey is
to the district court as discussed above. The time limit on appeal
to the circuit court of appeals from an order of the district court
in bankruptcy cases is 30 days rather than the usual 60 days where
the United States is involved in a suit. The U.S. Attorney must
assume responsibility for filing a timely notice of appeal and taking
all steps necessary to perfect the right to appeal in such cases and
in other receivership, probate, and insolvency proceedings, pend-
ing authorization of appeal by the Solicitor General. If the adverse
decision is rendered in a State court, the U.S. Attorney should
advise the Department of the necessary steps to perfect an appeal
and of the applicable time limits, and he should also advise the
Department when he completes each step to perfect an appeal.
For a further discussion, see the section on Appeals in General
Litigation Section cases, page 4:42, infra, and see Title 6, Appeals.

SUITS FOR REFUND OF TAXES PAID
The Refund Trial Sections
The Refund Trial Sections of the Tax Division are responsible

for defending all suits brought against the United States or one of
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its officers for refund of taxes alleged to have been improperly
assessed and collected. Because of the technical nature of the
issues involved and the nationwide distribution of the suits which
are filed, however, the performance of this mission requires a close
coordination between the Refund Trial Sections, the Internal Rev-
enue Service and the U.S. Attorneys’ offices.

Organization of the Refund Trial Sections

There are four separate Refund Trial Sections in the Tax Divi-
sion as follows:

1. Refund Trial Section No. 1 (North). The States included in

this Section are:

Delaware Minnesota Massachusetts
Kentucky New York Connecticut
Illinois Indiana Virgin Islands
Maryland Vermont New Hampshire
Michigan Maine Rhode Island
Wisconsin Ohio Pennsylvania
Puerto Rico Towa New Jersey

2. Refund Trial Section No. 2 (South). The States included in

this Section are:

Alabama Texas Mississippi
Arkansas Virginia New Mexico
Canal Zone Florida North Carolina
Louisiana Georgia South Carolina
Tennessee Oklahoma West Virginia

District of Columbia

3. Refund Trial Section No. 3 (West). The States included in

this Section are:

Alaska Utah California
Arizona Guam Washington
Colorado Idaho Wyoming
Missouri Hawaii Montana
Nebraska Kansas North Dakota
Oregon Nevada South Dakota
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4. Court of Claims Section. The Court of Claims Section handles
tax refund suits only in the Court of Claims. The U.S. Attorneys
will have no direct responsibility over any of these cases. At times,
however, U.S. Attorneys may be requested to provide assistance
on some aspect of a Court of Claims case such as locating and/or
interviewing some local witness.

Each Section operates under the supervision of a Chief and an
Assistant Chief. The responsibility for establishing and coordinat-
ing litigating policies for all four Sections lies with the Deputy for
Refund Litigation, who is assisted by a Special Assistant and a
Staff Assistant.

Forums and Remedies Available to Taxpayers

Taxpayers have three alternative forums to invoke for a judicial
determination of the amount of taxes which they may owe. They
may challenge the validity of any tax assessment: (1) By filing a
timgly petition in the Tax Court, or they may pay the amount of
the tax in dispute and file a suit for refund against the United
States; (2) in the Court of Claims; or (3) in a U.S. District Court.

Coordination by the Tax Division with the Internal Revenue
Service and the U.S. Attorneys

Responsibilities of the U.S. Attorneys in General

The relationship between the Refund Trial Sections and the U.S.
Attorney’s office is a very close and cooperative one. The U.S. At-
torney’s office furnishes the Refund Trial Section with copes of all
pleadings and correspondence received ; notifies it of all scheduled
court appearances; and advises it of any other information for-
mally or informally received which may have a bearing on a just
disposition of the case. The Refund Trial Section, on the other hand,
prepares all pleadings, motions, briefs, findings, ete. for the U.S.
Attorney to serve and file; keeps the U.S. Attorneys advised of all
material developments in the preparation and/or settlement of
the case; and communicates with the U.S. Attorney for such special
assistance as may be reasonable and necessary as particular prob-
lems may arise.

While the continued effectiveness of this close relationship must
be based upon the mutual respect and courteous cooperation of
the people involved, the procedures which have been adopted to
coordinate the preparation and trial of tax refund suits may be
summarized here as follows:
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Before Trial

On Receipt of Complaint

The U.S. Attorney is responsible for sending a copy of all com-
plaints filed against the United States or one of its officers imme-
diately to the Tax Division.

The letter accompanying the copy of the complaint sent to the
Department should state the date when the complaint was served
and include any suggestions the U.S. Attorney may have regarding
any defense of the case which may be apparent from an examina-
tion of the complaint and/or any information the U.S. Attorney
may have concerning the case, the taxpayer, the court, State law,
ete., which he believes would be helpful to the Department in pre-
paring the case for trial or exploring possible settlement.

When extra copies of the complaint are available, or being made,
three copies of the complaint should be sent to the Department.
One copy of the complaint is needed for the Department file; a
second for Chief Counsel; and the third for the Refund Trial
attorney.

Immediately after a new case is received in the Tax Division,
a copy of the complaint is sent to the Chief Counsel of the Internal
Revenue Service requesting him to furnish the Department with
the Service files and a statement of the litigating position of the
Service. After receiving this notice and request, the Chief Counsel’s
office requisitions and assembles all relevant Service files, analyzes
these files for a determination and application of current Service
policies, and sends these files to the Tax Division with a letter
setting forth a summary of the jurisdictional and operative facts,
a statement of relevant Service policies, and a recommendation
concerning the factual or legal defenses which might be raised.

After a copy of the complaint is sent to Chief Counsel and re-
ceipt of the complaint has been acknowledged, the case is referred
to the Chief of the cognizant Refund Trial Section. After examin-
ing the complaint to ascertain the nature of the issues involved
and the geographical location, the Chief of the Refund Trial Section
will assign the case to a Section trial attorney for preparation and
trial.

Filing of Answer

As in other cases filed against the United States or one of its
officers, answers in refund cases must be filed “within 60 days
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after the service upon the U.S. Attorney.” (Rule 12(a) Federal
Rules of Civil Procedure.)

The U.S. Attorney is responsible for: (1) Keeping a record of
the dates for filing answers in all refund suits; (2) in the absence
of advice, telephoning the Refund Trial Section if responsive plead-
ings are not received when due; (3) seeing that all answers and/or
responsive pleadings received from the Trial Section conform with
local court rules; (4) advising the Refund Trial Section of any sug-
gested changes; (5) filing with the court and serving opposing
counsel with answers and/or responsive pleadings received from
the Refund Trial Section; and (6) securing extensions for filing
answers whenever necessary to assure that the interest of the
Government will be protected.

The Refund Trial Section is usually able to prepare and mail an
answer or other responsive pleading to the U.S. Attorney no later
than 4 days before the answer is due. Sometimes, however, the
Service may not be able to furnish the Tax Division with the files
on a given case within this time limit. When the available files
are not complete enough to permit preparation of the responsive
pleading, the Refund Trial Section is then responsible for com-
municating with the U.S. Attorney no later than 4 days before the
answer is due, advising him why the responsive pleading has not
been mailed, and asking him to request from the court an exten-
sion of time.

While it is the responsibility of the Refund Trial Sections to pre-
pare and mail proper pleadings to the U.S. Attorneys no later than
4 days before such pleadings are due to be filed—or advise the
U.S. Attorney at that time why this cannot be done in a given
case—it is the responsibility of the U.S. Attorney to secure exten-
sions of time for filing answers and other required pleadings when-
ever necessary to protect the Government’s interest, or, when this
is not possible, to advise the Refund Trial Section immediately. The
U.S. Attorney should, under no circumstances, allow the time for
filing of the answer to expire without an answer having been filed
or an extension of time obtained from the court.

Trial Preparation

The Refund Trial Sections are responsible for preparing all re-
fund suits for trial and/or negotiating all settlements. However,
the U.S. Attorney is counsel of record for all refund suits filed in
the Federal district courts, and all pleadings, notices, motions, ete.,
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filed will be served on the U.S. Attorney rather than the Refund
Trial Section. For this reason it is very important that the U.S.
Attorney immediately send copies of any pleadings, motions, no-
tices, correspondence, etc., which may be received.

Soon after the issue is joined, the Refund Trial Section will begin
to prepare the case for trial. Much of this work necessarily will
be done by the trial attorney during various trips he must make
to the field. Close cooperation of the U.S. Attorney’s office and the
Refund Trial attorneys before, during, and after these field trips
is essential. The problems may be varied. Witnesses may have to
be located and interviewed. Facilities and a court reporter for
evidentiary or discovery depositions may be needed. Conferences
with opposing counsel may have to be arranged. Occasional steno-
graphic assistance may be needed.

The primary responsibility for making all arrangements neces-
sary for preparing refund cases for trial, of course, must rest
with the Refund Trial attorney himself. But he will obviously be
unable to make these arrangements or prepare his case effectively
for trial without the close cooperation of the U.S. Attorney. The
U.S. Attorney, on the other hand, has many pressing problems of
his own to resolve. Burdensome or tardy requests for assistance,
accordingly, will be held to a minimum.

In preparing a case for trial, the Refund Trial Sections continue
a close liaison with the Service. It is often necessary to request
the Service to conduct supplemental field investigations and valu-
ation, engineering, or other necessary technical studies; make
special actuarial, accounting, or tax computations; evaluate offers
to settle pending cases; review current policy decisions and liti-
gating policies of the Service; and perform other activities which
may be needed to prepare a case for trial.

Trial

The Refund Trial Sections are responsible for the trial of all
refund suits. Since the U.S. Attorney (or one of his assistants)
has an intimate knowledge of the community, the court, the oppos-
ing counsel, and the jury panels, however, material assistance may
very often be given, particularly in jury cases or in court cases
involving disputed issues of fact.

Depending upon the assistance which may be needed and the
time the U.S. Attorney may have available for such assistance in
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a particular case, the help of the U.S. Attorney or one of his assist-
ants may be requested. As with other problems and arrangements
which may arise in tax refund suits, however, it is recognized
that such assistance may be arranged (or declined) not as a gen-
eral rule but only as needed in particular cases, and then only
as the U.S. Attorney or his assistant may have the time. At a mini-
mum, however, the U.S. Attorney or one of his assistants should
introduce all new Refund Trial attorneys to the court and, in all
jury cases, assist in selection of the jury panel and sit with the
Refund Trial attorney at the counsel table during trial.

From Trial to Deciston

The Refund Trial Sections are responsible for the timely prep-
aration and mailing of all post trial motions, briefs, findings of
fact and conclusions of law, judgments, orders, and such other legal
research or order as the court may request. The Refund Trial sec- .
tions are also responsible for assigning a Refund Trial attorney
to attend any scheduled post trial argument or conference.

When a transcript of the trial is necessary for preparing a post
trial argument, the Refund Trial attorney may order such tran-
script. If a transcript is ordered, however, the trial attorney is
instructed (1) to advise the court reporter to deliver the transcript
along with his invoice to the U.S. Attorney’s office, (2) to advise
the U.S. Attorney that a transcript has been ordered which will
be delivered to his office, and (3) to request the U.S. Attorney
to forward the transcript to the Tax Division and arrange to pay
the court reporter.

Between trial and decision, the responsibilities of the U.S. Attor-
neys are to furnish the Refund Trial Sections with copies of all
correspondence, motions, briefs, notices, etc., which may be re-
ceived, and to file and serve such motions and briefs as may be
prepared and mailed to him by the Refund Trial Sections.

Also, on occasion, illness or a conflict of court appearances will
require the Refund Trial Section to request an extension of time
for the filing of a brief. As soon as this is known, it is the respon-
sibility of the Refund Trial Section to communicate with the U.S.
Attorney immediately, advising him of the nature of the problem
which has arisen and asking the U.S. Attorney to request the court
for additional time.
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After Favorable Decisions

When a case is decided in favor of the Government, the Refund
Trial Section holds the case in suspense until the U.S. Attorney
either (1) advises the Refund Trial Section that the time for appeal
has expired without notice of appeal being filed, or (2) advises
the Refund Trial Section that a notice of appeal has been filed and
furnishes it with a copy. If a taxpayer files a notice of appeal, the
U.S. Attorney is responsible for sending copies of all documents
subsequently filed to the Refund Trial Sections and the Refund
Trial Sections are responsible for advising the U.S. Attorney of any
steps to be taken to preserve the Government’s interest on appeal.
The case is then transferred from the Refund Trial Section to the
Appellate Section of the Tax Division. The case is returned to the
Refund Trial Section after the appeal has been decided and becomes
final. If the decision of the trial court in favor of the Government
is affirmed, the Refund Trial Section closes the Department files and
returns the Service files to Chief Counsel. If the decision of the
trial court is modified or the case is remanded, the Refund Trial
Section will communicate with the U.S. Attorney’s office and make
appropriate arrangements consistent with the court’s order.

After Adverse or Partially Adverse Decisions

When the decision of the District Court is adverse or only par-
tially favorable, the Refund Trial Section will have several addi-
tional duties. First, it will communicate with Chief Counsel’s
office and arrange for a computation of the amount of judgment
due under the court’s decision. Second, it will furnish Chief Coun-
sel with a summary of the evidence presented at trial (or a copy
of the transcript when ordered), copies of all exhibits (when prac-
tical and/or available), stipulations, pleadings, pretrial orders,
briefs, etc., and request the recommendation of the Service as to
whether an appeal should be taken. The Refund Trial Section then
prepares its own recommendation on whether to appeal. The rec-
ommendation and files are then sent to the Appellate Section for
further review and recommendation to the Solicitor General.

Until the Solicitor General decides whether an appeal should
be prosecuted, the U.S. Attorney is responsible for protecting the
Government’s interest in the case by filing a timely notice of appeal
and for obtaining any needed extensions for docketing the appeal.

If the Solicitor General decides that appeal will be authorized, '
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the Refund Trial Section is responsible for advising the U.S. Attor-
ney of such specifications as may be necessary to file and docket
a timely appeal under the rules of the particular Court of Appeals.
If the Solicitor General decides that an appeal will not be prose-
cuted, the Division advises the U.S. Attorney immediately of this
decision. The case is then transferred to the Litigation Control
Unit of the Tax Division for processing and prompt payment of
the judgment, as set forth in et seq. of this Title.

Miscellaneous Problems and Arrangements

Newspaper Reporters and Publicity

The U.S. Attorney is requested to furnish the Refund Trial Sec-
tion with copies of all newspaper publicity and/or comment which,
in his judgment, may merit the Department’s attention.

Incurring Expenses for Transcripts and Other Costs of Litigation

The Refund Trial attorneys are responsible for immediately
advising the U.S. Attorney of any expense which is expected to
be incurred or which has been incurred.

Pretrials and Special Tax Calendars

In litigation where the Government is defendant, it does not
ordinarily take the initiative to press the case. In tax refund suits,
however, the Government is concerned with keeping to a minimum
both its potential liability for interest, which runs at 6 percent
cn any recovery, as well as with the court congestion which arises
from delay. The Tax Division has found it to be extremely wise
in refund suits to initiate stipulations or exploration of the possi-
bilities of settlement, to discourage continuances, to arrange spe-
cial tax calendars, and especially to resort to pretrial proceedings
under Civil Rule 16. By these procedures, refund suits can be
greatly expedited to the overall benefit of both Government and
taxpayers.

Where, under any local district court rule or standing order,
civil actions are, as a matter of course, placed upon a pretrial
calendar within a prescribed time after the commencement of the
action or filing the answer, the U.S. Attorney is requested to call
such rules to the attention of the Department immediately after
commencement of the action.
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Trial Briefs

In all cases triable either by court or jury, where trial briefs
are required in advance under the rules of practice of the court,
the U.S. Attorney should advise the Department of the rule in
ample time so that there may be a prompt compliance.

Telephoning the Refund Trial Sections

The U.S. Attorneys are encouraged to telephone the Refund Trial
Sections concerning any questions or suggestions they may have.

COMPROMISES AND ADMINISTRATIVE
SETTLEMENTS

Authority of Attorney General to
Compromise Cases

The Attorney General, by virtue of the authority vested in his
office, has plenary power to compromise or settle any civil or crimi-
nal case arising under the internal revenue laws after reference
to the Department of Justice for prosecution or defense. Section
7122, Internal Revenue Code of 1954, is supplemental to, and de-
claratory of, that power. It is discussed at length in 38 Op. A.G. 98
(1934). The following excerpt from that opinion summarizes the
extent of the power (p. 102) by saying that it is—

“* % * to be exercised with wise discretion and resorted to only
to promote the Government’s best interest or to prevent flagrant
injustice, but that it is broad and plenary may be asserted with
equal assurance, and it attaches, of course, immediately upon the
receipt of a case in the Department of Justice, carrying with it
both civil and criminal features, if both exist, and any other mat-
ter germane to the case which the Attorney General may find
it necessary or proper to consider before he invokes the aid of
the courts; nor does it end with the entry of judgment, but em-
braces execution.”

Form of Offers in Compromise

As a general rule, the Department does not require any printed
forms to be used in connection with offers in compromise of tax
cases. Ordinarily it is sufficient if the offer is in writing, is signed
by the taxpayer or his counsel of record, is definite and unambigu-
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ous, sets forth clearly the proposed basis of compromise, and is
submitted to the Department in duplicate. A letter from the U.S.
Attorney setting forth the terms of taxpayer’s offer will not suffice.
The offer should be specific with respect to interest to be paid or
refunded. Where both assessed and accrued interest are involved,
an express provision should be made for each type. General ex-
pressions, such as “with interest” and “with interest according to
law,” are interpreted by the Department to mean statutory inter-
est as provided by Section 6611 (b) (2), Internal Revenue Code
of 1954,

There is no objection to the use of Treasury Forms 656 and
656—C in submitting offers in compromise of claims against the
taxpayer. In cases in which the offer is based upon inability to
pay, a sworn statement of assets and liabilities on Treasury Form
433 should accompany the offer. These Treasury forms are avail-
able at the local offices of the District Directors of Internal
Revenue,

Offers Submitted to the U.S. Attorney

Upon receipt of an offer, the U.S. Attorney should forward it in
duplicate directly to the Tax Division, together with his com-
ments and recommendation if it is a case in which he has taken
active part.

Normally it is not necessary that amounts offered to the Gov-
ernment accompany the offer when it is submitted. However,
unless provision is made otherwise, it will be assumed that pay-
ment will be made immediately upon receipt of notice of accept-
ance. Payment of amounts offered shall be by certified treasurer’s
or cashier’s check or money order, made payable to Internal
Revenue Service. The U.S. Attorney should hold the check or
money order pending action on the offer. If the offer is accepted,
the check or money order should be sent to the appropriate District
Director of Internal Revenue. If the offer is rejected, the check or
money order should be returned to the offerer.

U.S. Attorneys should make a suitable allowance of time to
permit action on offers in compromise. It is the Department’s
policy to obtain the recommendations of the Chief Counsel, Inter-
nal Revenue Service, on most offers in compromise of tax cases.
Moreover, additional computations and/or investigation by the
Service might be necessary before the Department will be in a
position to act on the offer. Also, certain necessary procedures
must be followed within the Department in taking action on some
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offers, including reference to the Attorney General in the more
important cases. For all of these reasons, U.S. Attorneys should
urge the proponents and the courts to allow ample time for the
orderly processing of offers. The amount of time required for this
purpose will vary, depending upon the nature and complexity of
each case, but a minimum of 30 days should be allowed in any
event.
Offers Submitted to the Department

Frequently compromise proposals are submitted directly to the
Department. It is the Department’s general practice in many such
instances to request the U.S. Attorney’s recommendation on the
offer, especially when the U.S. Attorney has had an active part in
the case, or if matters particularly within his knowledge are
involved.

During compromise negotiations, the Department will rely upon
the U.S. Attorney to secure any additional time for the next step
in the court proceeding which may be necessary in order to pro-
tect the Government’s interest and to permit final action of the
Department on the proposal.

Opportunity for Conference Regarding Offers

In the event the proponent or his counsel desires to confer with
the Tax Division, he should be advised that opportunity for an
informal conference in Washington will be afforded upon timely
request. In appropriate cases the U.S. Attorney, or one of his
assistants, will be requested to participate in these conferences.

Settlement Negotiations

In those cases where, after thorough study, the U.S. Attorney
considers it appropriate to become involved in settlement negotia-
tions, either alone or in conjunction with the trial attorney of the
Tax Division, the U.S. Attorney should impress upon taxpayer’s
counsel (and also upon the court) that offers in compromise in
tax cases are subject to final action by the Attorney General or
certain officials of the Department in Washington to whom the
Attorney General has specifically delegated such authority, and
that the U.S. Attorney and the Tax Division trial attorney can do
no more than make a recommendation.

Timely Submission of Offers

If taxpayer’s counsel indicates an intention to submit an offer
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in a tax case, he should be advised to do so in the early stages of
the proceeding—before the Department and the court have been
required to expend a considerable amount of time and money in
the litigation. Submission of offers on the eve of trial, especially
when the Department has been put to the expense of sending an
attorney from Washington for that purpose, should be discour-
aged. Taxpayer’s counsel should be advised that, as a general
rule, the sooner he submits his offer, the better the prospects of
its acceptance.

Compromise of Civil Liability When Criminal
Case Pending

It is the view of the Department, sustained by decisions of the
courts, that collection of the related civil liabilities, including fraud
penalties, is a matter entirely separate and apart from the crimi-
nal aspects of a case. The latter, therefore, should receive priority
in disposition. No consideration will be given to settlement of the
civil liability until after sentence has been imposed in the criminal
case, except where the court chooses to defer sentence in order to
permit the defendant an opportunity to settle the civil liability.

Department’s Approval Required

U.S. Attorneys should not enter into any agreement to com-
promise, or to make any other administrative disposition of, any
case under the cognizance of the Tax Division without the specific
approval of the Division.

Authority of Attorney General to Make
Administrative Settlements

The 38 Op. A.G. 124, 126 (1934), declares that the Attorney
General “may dismiss a suit or abandon defense at any stage when
in his sound professional discretion it is meet and proper to do
g0.” This authority is wholly distinct from his power to eompro-
mise and should not be confused therewith. A compromise is based
upon mutuality of consideration whereas there is no mutuality of
consideration when the Department simply dismisses or abandons
defense of a suit.

Effect of Administrative Settlement

When the Department does abandon defense of a taxpayer’s
suit for refund, a so-called “administrative settlement” results.
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Such settlement is in recognition of the fact that the Government
has no substantial defense to the taxpayer’s claim. The result of
the Government’s abandonment of the defense is that the tax-
payer gets substantially the same benefits as he would by winning
his case in court, and a refund of all but the amount that is barred
by limitations is made to him.

Closing Out Cases Compromised or
Administratively Settled

After an offer in compromise, or administrative settlement, of a
taxpayer’s suit for refund has been approved by the Department,
the normal procedure is to authorize the Internal Revenue Service
to make a refund in the appropriate amount. At this time, the case
is transferred within the Tax Division to the Litigation Control
Unit for supervision of the issuance of the refund check or notice
of credit and the dismissal of the suit upon the records of the
court. See pages 4:78 et seq., infra.

The Service usually requires about 60 days to effect the refund.
Where a refund of income, war profits, excess profits, estate, or
gift taxes in excess of $100,000 is involved, additional time must
be allowed in order to permit compliance with Section 6405(a),
Internal Revenue Code of 1954. In the letter notifying him of ac-
ceptance of the offer, the taxpayer’s counsel is advised by the De-
partment that the refund check or notice of credit will not be de-
livered until a stipulation of dismissal of the suit with prejudice
has been delivered to the U.S. Attorney. The refund check and/or
notice of credit is sent by the Service to the U.S. Attorney for de-
livery to the taxpayer or his counsel of record, after receipt by the
U.S. Attorney of the stipulation of dismissal. Such stipulations in
refund suits usually take the following form:

It is hereby stipulated and agreed that the above-entitled
action be dismissed with prejudice, each party to bear its own
costs.

In general it is not the policy of the Department to permit the
terms of a compromise to be set forth in the stipulation. When the
dismissal order has been entered by the court, the U.S. attorney
should advise the Department so that the case may be marked
closed.

Upon acceptance of an offer in compromise of a suit by the
Government to collect taxes, the U.S. Attorney should secure full
payment of the amount offered and forward it to the appropriate
District Director of Internal Revenue. The suit should not be
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dismissed until specific authority has been given by the Tax
Division.
Stipulated Judgments
It is contrary to the policy of the Department to stipulate for
judgment in favor of the taxpayer in compromise or administra-
tive settlement cases, and the U.S. Attorney should never do so
without prior authority from the Department.

Costs

There is no authority for the payment of the taxpayer’s costs
in tax cases that are compromised or administratively settled. The
U.S. Attorney should so advise taxpayer’s counsel in the initial
stages of settlement negotiations.

Release of Rights of Redemption

Occasionally the Department is requested to release rights of
redemption arising in favor of the United States under Section
2410, Title 28, United States Code. Under terms specified therein,
authority to execute such releases has been redelegated to the
U.S. Attorneys as to real property, on which is located only one
single-family residence, and all other real property having a fair
market value not exceeding $10,000. Reference should be made
to Departmental Memo No. 391, October 7, 1964, 29 Fed. Reg.
15,756 (28 C.F.R., Part O, Subpart W, Opp.). There is a prescribed
form of application for release of right of redemption in respect
of Federal tax liens, copies of which can be requisitioned in the
usual manner. On the back of the application form is detailed
information as to the procedure to be followed.

In all instances not covered by the redelegation order, applica-
tions for release of rights of redemption should be handled in a
manner similar to compromises and administrative settlements,
supra. The amount offered should be equal to the estimated value
of the right of redemption of the United States, but in no event
should the consideration offered be less than $50 except in the case
of applications by agencies of the U.S. Government.

POST-LITIGATION ACTIONS
Duties of Litigation Control Unit

The Litigation Control Unit was established within the Division
in 1957 as ‘an additional aid to the solution of problems posed by
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the Division’s steadily increasing workload and as a further effort
to execute the Department’s program for relief of court conges-
tion and delay. The Unit assists the Section Chiefs in reviewing
continuously the status of work in all Sections of the Division in
an attempt to insure that the cases are expeditiously brought to
issue, trial, and conclusion and are properly closed in the shortest
feasible time.

While cases are in their litigating stages, the Litigation Control
Unit does not deal directly with the U.S. Attorney’s offices. How-
ever, when the litigating phases are concluded, whether by com-
promise or final judgment in favor of or against the United States,
the Litigation Control Unit generally assumes supervision of fur-
ther processing of the case to insure payment of the amount due
under the compromise or judgment and prompt closing of the case
upon the records of the courts and the Department.

Suits for Refund
Compromises and Administrative Refunds

When a letter is sent to taxpayer’s counsel notifying him that
the Department has approved a compromise or administrative
settlement, the case is transferred from the litigating section, which
formerly exercised supervision, to the Litigation Control Unit.
This Unit then performs all followup activity to see that the check
or credit is issued and resolves any disputes which may arise as
to the proper disposition of the case. In most instances, these dis-
putes involve the computation of the amount refundable. Prior to
the issuance of the refund check or credit, it is the general prac-
tice of the Internal Revenue Service to send the Department a
formal computation of the amount proposed to be refunded or
credited. This computation is then forwarded by the Litigation
Control Unt to the U.S. Attorney for transmittal to taxpayer’s
counsel who should be requested to review the accuracy of the
computation. If the computation is not agreeable to the taxpayer,
he should be instructed to bring this matter to the attention of
the Tax Division. The earlier such potential conflicts are spotted,
the greater the chance of resolving them before the issuance of a
refund check or credit. Refund checks in district court cases are
made payable to the taxpayer and forwarded to the U.S. Attorney
for delivery to taxpayer’s counsel of record. A notice of adjust-
ment, Form 1331-B, will accompany the check and should be deliv-
ered to taxpayer’s counsel with the check. If the refund is credited
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to other liabilities of the taxpayer, of course, there will be no
check, but the notice of adjustment effecting the credit will be sent
to the U.S. Attorney for delivery to taxpayer’s counsel.

The letter notifying the U.S. Attorney of the acceptance of the
offer or of the authorization of an administrative settlement will
request the U.S. Attorney to obtain from taxpayer’s counsel a stip-
ulation of dismissal, to be held by the U.S. Attorney until delivery
of the refund check or notice of credit whereupon the stipulation
can be filed with the court. In some cases, the U.S. Attorney will
receive a refund check or notice of credit and the taxpayer’s coun-
sel will not have furnished him with a stipulation for dismissal.
The U.S. Attorney should notify the taxpayer’s counsel of the re-
ceipt of the check or notice of credit and again request that he
be furnished with a stipulation of dismissal. If taxpayer’s counsel
raises the objection that the amount of the check is insufficient,
the U.S. Attorney should make an unconditional tender of the
refund check by registered mail, receipt requested, in those cases
where it is clear that the objection of the taxpayer’s counsel is
mathematical only. The covering letter should specify, with par-
ticularity, that (1) the check is being tendered unconditionally,
and (2) acceptance of the refund check will not prejudice the
taxpayer’s right to a further refund, if such be determined to be
due the taxpayer (Sec. 6611 (b), Internal Revenue Code of 1954).
If taxpayer’s counsel persists in his refusal to furnish the appro-
priate documents, please advise the Tax Division immediately and
we will instruct you as to the filing of an appropriate motion to
dismiss or motion to enter satisfaction of judgment. A notice of
adjustment is usually sent with the check, but the check should be
tendered whether or not the notice of adjustment (Form 1331-B)
has been received.

If, however, in settlement cases, the objections raised indicate
that there may not have been a meeting of the minds between the
Government and the taxpayer as to the terms of the settlement, or,
in judgment cases, the objections appear to be well-founded, then
the U.S. Attorney should promptly notify the Tax Division and
should hold the check pending further instructions. If the U.S.
Attorney is in doubt as to whether the dispute signifies a lack of
mutual agreement, he should resolve this doubt in favor of request-
ing advice of the Tax Division.

Where a dispute has arisen with respect to the statutory interest
computation, the check again should be unconditionally tendered
in the manner above indicated and counsel advised to take this
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matter up directly with the Tax Division. For your information,
the computation of the refundable amount made by the National
Office of the Internal Revenue Service covers only the principal
amount of the overpayment. All statutory interest computations
are made in the field. See “United States Attorneys’ Bulletin”
Item, Vol. 18, No. 11, 1970.

Judgments Against the United States

It is the Department’s policy to expedite payment of adverse
judgments. This is based not only on the idea of keeping the Gov-
ernment’s liability for interest to a minimum, but also to insure
expeditious receipt by taxpayers of their refund checks or credits.

To implement this policy, it is the responsibility of the Litigation
Control Unit to obtan all papers necessary to support the issuance
of the refund check and furinsh them to the Internal Revenue
Service.

The U.S. Attorney should supervise the entry of judgments
both as to form and amount. Amendments of judgments which
contain errors is time-consuming and a source of embarrassment
to the Government. The amount of the judgment should be sup-
ported by a recomputation of the Internal Revenue Service, which
the Division trial attorney should obtain and forward to the U.S.
Attorney. The form of judgment should follow the example given
in Title 4 of the Appendix of Forms.

Once a proper judgment is entered, the U.S. Attorney must fur-
nish the Division immediately the following papers, so that process-
ing of the payment will not be delayed:

(1) Three copies (two certified) of the judgment.

(2) Three copies (two certified) of the mandate of the Court
of Appeals when the judgment reverses the court below (this docu-
ment is only required if reference to the mandate is not included
in the judgment).

(3) Three copies (two certified) of the cost bill itemizing the
costs allowed by the district court, Form A.O. 183. (Costs in the
Courts of Appeal are governed by Rule 39 of the Federal Rules of
Appellate Procedure.)

(4) Two copies of the following statement signed by the tax-
payer (this is a requirement of the General Accounting Office and
it is essential that it be signed by the taxpayer) :
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Please mail the check in satisfaction of the judgment of
costs in John Doe v. United States to the following address
(counsel may wish to insert his own address here) :

West Haven, Connecticut
4372 Main Street

signed
John Doe

By arrangement with the Administrative Office of the United
States Courts, the clerk should furnish the papers without charge.

When the check or credit is issued, the check and/or a notice
of adjustment will be mailed to taxpayers in care of the appro-
priate U.S. Attorney for delivery to the taxpayers or their counsel
of record. In exchange for the refund check and/or notice of ad-
justment, a satisfaction of judgment should be obtained and filed
with the court. The case should then be closed on the records of
the U.S. Attorney’s office and the Tax Division advised immedi-
ately in order that the case may be closed on its records.

If taxpayer’s counsel will not agree to furnish a satisfaction of
judgment, the U.S. Attorney should make unconditional tender of
the check in all cases where objections raised indicate that the
taxpayer is entitled to at least the amount of the check. If the
taxpayer is entitled to more than this amount, then Section
6611 (b), Internal Revenue Code of 1954, will protect the tax-
payer’s interests while allowing him to negotiate the check. In
those rare cases where the objection is that the check is drawn in
too large an amount, the U.S. Attorney should advise the Tax
Division and the check should be retained pending instructions
from the Division.

Interest

There are various types of interest and various interest restric-
tions peculiar to tax cases. Therefore, it is best that the judgment
award only a principal amount (which will include ‘any interest
paid by the taxpayer on the taxes determined to have been over-
paid) and provide for any additional interest thereon in general
terms, as follows: “with interest thereon according to law.”

Costs

On July 18, 1966, Public Law 89-507, 80 Stat. 306, was enacted.
This law, which amends Section 2412 of Title 28 of the United
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States Code, was proposed by the Department of Justice and was
intended to correct the disparity of treatment with respect to court
costs in litigation involving the Government and private parties.
The following discussion is offered as an aid in resolving general
questions relating to costs. Problems concerning the improper
taxation of costs and not answerable thereunder should immedi-
ately be communicated to the Tax Division by telephone in order
that timely objections, if warranted, can be made.

It should be initially pointed out that the new law applies only
to actions filed subsequent to July 18, 1966. Hence, in all tax re-
fund suits filed prior thereto, the former rules regarding costs
which may be assessed against the United States still apply, i.e.,
costs allowed by the trial court and limited to those actually
incurred for witnesses and fees paid to the clerk after joinder
of issue.

Section 2412 of Title 28 of the United States Code, as amended,
provides:

“Except as otherwise specifically provided by statute, a judg-
ment for costs, as enumerated in section 1920 of this title but not
including the fees and expenses of attorneys may be awarded to
the prevailing party in any civil action brought by or against the
United States or any agency or official of the United States acting
in his official capacity, in any court having jurisdiction of such
action. A judgment for costs when taxed against the Government
shall, in an amount established by statute or court rule or order,
be limited to reimbursing in whole or in part the prevailing party
for the costs incurred by him in the litigation. Payment of a judg-
ment for costs shall be as provided in section 2414 and section 2517
of this title for payment of judgments against the United States.

“SEC. 2. Section 2520 (d) of Title 28 of the United States Code
is hereby repealed.

“SEC. 3. These amendments shall apply only to judgments en-
tered in actions filed subsequent to the date of enactment of this
Act. These amendments shall not authorize the reopening or modi-
fication of judgments entered prior to the enactment of this Act.”

The guiding principle, therefore, within the limits set out in the
law will be that whoever is the prevailing party in litigation in-
volving the Government is entitled to the same treatment in award-
ing court costs.

If a plaintiff is successful in the cause of action asserted against
the defendant, he is the prevailing party even though he was
awarded less than his demand or even if the defendant was suc-
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cessful in his counterclaim (if the counterclaim was less than
plaintiff’s award) (20 Am. Jur. 2d, p. 15).

The awarding of such costs is authorized only in actions filed
subsequent to July 18, 1966.

The costs to be awarded are for expenses incurred in litigation
involving the Government in any court—State or Federal. The Act
has no effect upon expenses or costs in administrative proceedings.
Nor does it cover court costs of Government corporations which
are treated as private parties. RFC v. Menihan Corp., 312 U.S. 8.

Since the law has always been that the United States was sub-
ject to the assessment of costs only to the extent authorized by
statute, no change in principle is effected by this new statute.
There has merely been a substantial extension of the situations in
which the United States may be subject to costs. Thus, Rule 54 (d),
F.R.C.P,, needs no change.

The kinds of costs that may be assessed under the statute are
those enumerated in 28 U.S.C. 1920 with the exception of attor-
neys’ fees. With this specific exception, whether particular costs
involving these items may be allowed will be governed by existing
law and the court decisions. No change in this arrangement is
made by this new statute. For example, expenses for transporting
witnesses from outside the district or for more than 100 miles
are apparently a matter within the discretion of the court. Farmer
v. Arabian American Oil Co., 379 U.S. 227. For discussions of
particular costs and their allowance, see Moore’s “Federal Prac-
tice,” Volume 6, paragraph 70 et seq.; Barron and Holtzoff, “Fed-
eral Practice and Procedure,” Volume 3, paragraph 1195 et seq.;
20 Am. Jur. 2d 1; 20 C.J.S. 245; “Federal Tort Claims Practice
Manual,” paragraph 326.

The House Subcommittee deleted a specific exemption of expert
witness fees from the bill on the ground that the exemption was
unnecessary in view of the general rule that any compensation
to an expert witness in excess of the statutory witness fee may
not be taxed as costs. Henkel v. Chicago, St. Paul, Minneapolis &
Omaha Ry., 284 U.S. 444. This is the rule in Federal courts and
in most of the States. In those States where this is not the rule,
assessments for costs for expert witnesses should be scrutinized
carefully for necessity for the witness and the reasonableness of
the fee charged.

The costs that may be assessed against the Government are to
include only actual expenses incurred by the prevailing party and
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are intended only to reimburse that party for such expenses. Thus,
the Government shall not pay what are described as constructive
fees of the type forbidden in 28 U.S.C. 1824, nor shall it be subject
to any penalties, for example, for frivoluous appeals under 28
U.S.C. 1912 or the penalties provided for in Rule 37(e), F.R.C.P.
The test whether even actual costs may be assessed is the standard
one of whether or not the prevailing party’s costs were necessary
for resolution of the issues in the trial or proceeding and whether
the expenses incurred, if necessary, were either reasonable in
amount or as fixed by some schedule. It is not believed, for exam-
ple, that the Government can insist that it should be assessed only
for multilithing briefs and not for printing such documents. The
appellate court rules usually permit alternative methods of repro-
duction and, until the rule is changed, it is not likely that we can
ingist that the cheapest method must be used or that the Govern-
ment shall be liable for no more than the cost of the cheapest
method of reproduction.

Absent a final judgment, the United States is not liable for any
fees required as a precondition for the Government doing some-
thing in a Federal court, for example, filing fees, 28 U.S.C. 1914,
or marshal fees for serving process, 28 U.S.C. 1921. It may be
responsible for such costs, if at all, only after litigation in which
it is not the prevailing party and then, of course, only for such
fees as were actually paid by the prevailing party. The Act places
discretion in the judge; only the judge may award costs; nobody
is required to pay or collect costs fees without such a judicial
award. For actions in a State or local court, the U.S. Attorneys
have been given general authority to pay necessary fees and ex-
penses. (U.S. Attorneys’ Manual, Title VIII.)

Special Problems

Some of the special problems that may arise under this statute
are as follows:

Depositions.—A deposition necessarily obtained for use at trial
(as opposed to one obtained merely as an aid in preparing for
trial) comes within the phrase “stenographic transcript” as used
in Section 1920 (2) of Title 28, U.S. v. Kolesar (C.A. Fla.) 313 F.
2d 835 (1963), Cooke v. Universal Picture Co., 135 F. Supp 480
(D.C. N.Y,, 1955), Hartig v. Schnoecknecht, 11 F.R.D. 166.

As a general rule in the Federal courts, when depositions are
not introduced in evidence, the cost thereof is not taxable. Cakhn v.
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Monroe, 29 Fed. 675. This rule is premised on the supposition that
since it was not introduced at trial, it was not obtained necessarily
for use at trial. However, the exception appears to be that, when it
can be shown that the deposition was in fact necessarily taken for
use at trial but not used because the case was dismissed for lack
of jurisdiction, or deponents appeared and testified, costs for
such may be assessed. Mashak v. Hackee, 303 F. 2d 526 ; Fireman’s
Fund Inc. Co. v. Standard Oil of California, 339 F. 2d 148 ; Modick
v. Carvel Stores of New York, Inc., 209 F. Supp. 361; Perlman v.
Feldmann, 116 F. Supp. 102; Prashkerr v. Beech Aircraft Corp.,
24 F.R.D. 305; Wagner v. Aetna Insurance Co., 16 F.R.D. 528.

Thus, whether a deposition will be an item of cost will depend
on whether it was obtained by counsel for purpose of discovery,
i.e., to prepare for trial, or whether in fact it was necessarily
obtained by him for use at trial. The element of necessity is essen-
tial and hence, where the deposition is not introduced at trial, it
would seem that the burden is on the proponent to show that it was
necessarily obtained for use at trial.

Costs under 28 U.S.C., Section 2410.—Under the Federal Tax
Lien Act of 1966 (P.L. 89-719), Section 2410 cases have been
expanded to include not only foreclosure and quiet title actions
but also condemnation, partition, and interpleader suits. Since
1410 cases involve more than two parties, the proper division of
costs among these parties may at times cause concern. Accord-
ingly, the following principles are offered in an attempt to obviate
such concern. Although the following examples only consider fore-
closure, the principles embodied therein apply equally to all action
under 2410 with the exception of condemnation actions which will
be considered separately under Condemnation, infra.

Example 1.—In an action to foreclose a mortgage or other lien
in which the United States has been named pursuant to 28 U.S.C.
2410, all other parties claiming and establishing a lien apart from
the foreclosing plaintiff, are also prevailing parties and are entitled
to reimbursement for their court costs. See Mortgages, 59 C.J.S.,
page 1583.

If upon judicial sale sufficient proceeds are realized to satisfy
all claimants, including the court costs of all prevailing parties, no
problem of costs arises.

However, if insufficient proceeds are realized upon judicial sale
and a deficiency exists as to any or all claimants, costs may be
included in the deficiency judgment awarded to them. In order of
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priority, each claimant would be entitled to recover his costs, prin-
cipal, and interest before the next priority claimant receives any
money.

Ezample 2—In a 2410 proceeding in which the United States
places in issue the priority of another claimant’s lien and loses, the
other party whose priority was unsuccessfully contested may be
awarded costs against the United States necessarily incurred in
connection with this separate issue. However, the United States is
considered a prevailing party in the foreclosure action to the
extent it establishes a valid lien (albeit asserting the incorrect
priority) (59 C.J.S., page 1541).

Condemnation actions.—No costs should be assessed in condem-
nation actions in favor of either side. Rule 71A (1), F.R.C.P. states
the correct position on this issue.

Even though the United States is the prevailing party in almost
every such proceeding, costs cannot be assessed against the land-
owner because the payment of such costs would reduce the just
compensation being paid for the taking.

In the rare situation, such as in Maiatico v. United States, 302
F. 2d 880 (C.A.D.C.), when the Government’s right to take is
successfully disputed by the landowner, no costs should be assessed
against the Government because of the equality of treatment con-
templated by the new enactment.

Your attention is directed to the requirement in Rule 54(d) of
the Federal Rules of Civil Procedure that exception to the im-
proper taxation of costs by the clerk against the United States
must be taken by your filing a motion for review by the court
within 5 days of the date the costs are taxed by the clerk. In some
instances, cost bills are being forwarded to the Division by the
U.S. Attorneys’ offices for processing and payment without the
U.S. Attorney’s office having taken exception to the improper costs
taxed therein. Usually by the time cost bills are received in the
Division and reviewed, it is too late to request your offices to move
for review by the court, the time for filing such a motion having
expired. It is requested, therefore, that this matter be given your
special attention so that in the future the payment of improper
costs may be avoided.

Costs in the Courts of Appeals

Pursuant to Rule 39 of the Federal Rules of Appellate Procedure,
the prevailing party in an appellate action may recover the cost of
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printing briefs and appendices. Accordingly, in those instances
where the Government prevails and the United States Attorney
arranged for the printing of the briefs and/or appendices, he
should file the necessary documents described in Rule 39 with the
Clerk within 14 days after the entry of judgment. When printing is
done in Washington, the Tax Division will file the cost documents.

The above rule applies to all actions filed in the Courts of
Appeals subsequent to July 18, 1966. Super Food Services, Inc. v.
United States, 416 F 2d 1236 (C. A. 7, 1969).

Collection Matters
General

Primary responsibility for collection of a judgment in favor of
the Government in a tax case, as in any other case, rests with the
office of the U.S. Attorney. :

However, certain aspects of the collection procedure for judg-
ments in tax cases may differ from the procedures for collecting
judgments in cases referred to the U.S. Attorneys from agencies
other than the Internal Revenue Service. These differences should
be kept in mind during the course of collection procedures in tax
judgments to insure maximum efficiency and results.

Cooperation With the District Directors’ Offices

A major factor which should be kept in mind is the unique
resources for assisting in the collection of tax indebtedness pos-
sessed by the Internal Revenue Service—resources not generally
available to other Government agencies. For example, the local
office of the District Director of Internal Revenue has personnel
trained in the collection of tax indebtedness, and also has continu-
ing access to financial data contained in subsequent tax returns of
judgment debtors.

The collection resources possessed by the District Directors’
offices also accounts for some differences in the types of tax cases
which will be referred to the U.S. Attorney in the first place.
Generally, tax cases are not referred to the U.S. Attorney until
after extensive efforts have been made to collect the indebtedness
administratively. For example, the Internal Revenue Service has
the authority to proceed by administrative levy against specific
property owned by a delinquent taxpayer. For these same reasons,
tax collection suits will not generally be brought for minor sums.
Therefore, when a judgment is obtained in a tax case, and an
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execution is returned unsatisfied, an FBI asset check is usually in
crder because less expensive efforts at locating assets will usually
have been attempted without success before the suit is brought.

Once the U.S. Attorney’s office has completed the initial collec-
tion efforts described below, the existence of the unique collection
resources of the District Directors’ offices have also dictated a
different policy with respect to further collection procedures in
many such cases. In 1957 the Internal Revenue Service and the
Tax Division agreed that further followup in most routine cases
where initial collection efforts of the U.S. Attorneys’ offices have
been exhausted could best be performed by the local District Di-
rector’s office. Therefore, instructions were issued by the Internal
Revenue Service to local District Directors advising them to make
periodic investigations to attempt to locate assets in cases which
are returned to the Internal Revenue Service under circumstances
set out below. :

Initial Steps to Collect Judgments

When money judgments are entered in favor of the Government,
either in counterclaims in refund suits or in suits under the super-
vision of the General Litigation Section, such cases may be trans-
ferred to the Litigation Control Unit of the Tax Division for
supervision of collection activity. In some cases where money
judgments are entered in favor of the Government, the Section
Chief may decide that it is more appropriate to have the Section
attorney supervise collection activity. In any event the U.S. Attor-
ney will be advised by the Division whenever responsibility for
supervision of a case is transferred to the Litigation Control Unit.

The U.S. Attorneys’ offices should take the initiative in order
to insure prompt collection of judgments entered in favor of the
United States in tax cases. In Title III of this Manual (Civil Divi-
sion) pages 3:16-21, there is contained an extensive discussion
of steps which can be taken to collect judgments and many help-
ful suggestions are given as to how to proceed when problems are
encountered. In tax cases, the preliminary steps in the collection
of judgments will be much the same. Demand for payments should
be promptly made, the Government’s judgment should be per-
fected as a lien by registering, recording, docketing or indexing
it as required by State law (28 U.S.C. 1962), the debtor should
be personally interviewed, and, where appropriate, interrogated
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orally or by written interrogatories (Rules 69(a), 26-37, and
45(d) F.R.C.P.).

Execution and Supplementary Proceedings After Judgment

Under Rule 69, F.R.C.P,, a judgment for the payment of money
is generally enforceable by a writ of execution unless the district
court directs otherwise; and the procedure upon execution and
in any supplementary proceedings in aid of judgment is governed
by the existing practice of the State in which the district court
is held, except to the extent provided otherwise by any Federal
statute. Rule 69 also permits the examination of any person, in-
cluding the judgment debtor, either in the manner provided by
those rules for taking depositions or in the manner provided by
the local State practice. The Rule, therefore, is substantially
broader than Section 916 of the Revised Statutes, which it has
now superseded. See advisory notes to Rule 69, F.R.C.P.; Section
3800. See also Schram V. Carlucci, 41 F. Supp. 36 (E.D. Mich.).

If a writ of execution is returned unsatisfied, in whole or in
part, an FBI asset investigation should ordinarily be requested.

Execution Qutside of State

A final judgment for the recovery of money or property entered
in a district court may be registered in any other district by filing
therein a certified copy of the judgment, and, when so registered,
it has the same effect as a judgment in the district where regis-
tered and it may be enforced in the same manner (28 U.S.C. 1963).
In addition to this remedy, a writ of execution on a judgment ob-
tained for the use of the United States in a district court may run
to and be executed in any other State or in any territory or in the
District of Columbia, but all such writs must be issued from and
made returnable to the district court in which the judgment was
obtained (28 U.S.C. 2413). See Toland v. Sprague, 12 Pet. 300,
828; Pierce V. United States, 255 U.S. 398; 14 Op. A.G. 384.

Payments and Records

All payments on judgments should be forwarded to the District
Director. See Sections 7406 and 6311, Internal Revenue Code of
1954. However, the Department must be kept advised of all pay-
ments so made and appropriate entries should be made on the
records of the court and the Debtor Index and Payment Record,
Form U.S.A. 117, maintained by the U.S. Attorney.
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The U.S. Attorney should maintain his records on tax judgments
in the same manner as he maintains records on other judgments
in favor of the United States. That is, he will maintain such tax
judgments in either an active, inactive, or closed status.

Transfer Of Cases To “Inactive” Or “Closed” Status

Judgments in tax cases which have not been fully collected must
not be transferred on the records of the U.S. Attorneys’ offices
from an active status to any other status without the prior ap-
proval of the Tax Division.

The initial collection steps described above should be completed
in all cases, except where the facts and circumstances clearly indi-
cate that they are not advisable. If assets are discovered, the U.S.
Attorney should, of course, take the steps necessary to have these
assets applied against the judgment. If further judicial proceed-
ings, such as garnishment suits, suits against transferees, or pro-
ceedings against newly discovered property appear appropriate,
these actions should not be undertaken without the prior approval
of the Tax Division.

If the initial collection steps described above are completed with-
out discovering assets which can be presently applied against the
judgment, but assets are located which may become available in
the future (such as in some of the situations described in Title III
of this Manual (Civil Division), at pp. 24.10, 24.11), then the
U.S. Attorney should request the Tax Division’s permission to
transfer the case to an inactive status. At this time the U.S. Attor-
ney should outline to the Tax Division a proposed followup pro-
cedure appropriate to the particular situation. If the Tax Division
gives permission to transfer the case to an inactive status, the
District Director must be notified so that his office ¢an also initiate
periodic followup actions under established Internal Revenue
Service procedures.

If, after completion of the initial collection steps described
above, no assets are discovered which can presently be applied
against the judgment and no definite prospects for future pay-
ments are discussed, the U.S. Attorney should request Tax Divi-
sion permission to close his file and return the case to the Internal
Revenue Service, which will then make the periodic investigations
prescribed by their established procedures. Any unusual aspects
of such cases which would indicate that the Department should
retain primary responsibility for further collection efforts should
be called to the attention of the Tax Division at this point.
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It should be emphasized that returning such cases to the In-
ternal Revenue Service does not involve a determination that
they are uncollectible. This procedure was originally established
in recognition of the superior followup capabilities possessed by
the Internal Revenue Service and contemplates that they will
make the final decision as to when the further expense of followup
action is not justified by the prospects of further collection. The
U.S. Attorney should stand ready to provide the District Director
with all reasonable assistance, including reactivation of the case
in the event further proceedings by the U.S. Attorney’s office
appear warranted.

Requests to transfer cases to an inactive or closed status should
be accompanied by a memorandum setting forth the results of
the collection activity which has been completed and, if any of
the routine initial collection steps have been omitted, the reasons
therefor. The information in this memorandum should be suffi-
ciently detailed to provide an adequate basis for the Tax Division
to determine the appropriate disposition of the case.

To assist the District Director’s office in his further periodic
investigations, he should be notified, at the time the case is trans-
ferred to an inactive status or returned to the Internal Revenue
Service, of the steps which have been taken to collect the judg-
ment and of the results of any asset investigations which have
been conducted.

Compromises

In compromising tax judgments, the U.S. Attorney must follow
the procedure set out for the compromise of any tax case.* Settle-
ments after judgment can only be approved on the basis of doubt
as to collectibility and the offer should be accompanied by either
a financial statement of the taxpayer (T.D. Form 433, available
at the local office of I.R.S.) or an investigation report prepared
by the FBI. A deferred payment arrangement under which the
United States is to receive the full amount of the judgment is not
considered a compromise so as to require the U.S. Attorney to ini-
tiate the procedures set out above with respect to compromises.

* An exception to the rule that all settlements must be approved by the Division are
settlements which involve the release of the Government’s rights of redemption in certain
cases brought under 28 U.S.C. 2410. See Tax Division Memorandum No. 391.
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