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UNITED STATES ATTORNEYS' MANUAL
TITLE 1--GENERAL

1-1.000 INTRODUCTION

1-1.100 PURPOSE OF THE MANUAL

This United States Attorneys' Manual is a text prepared to aid U.S.
Attorneys and their Assistants in the performance of their important public
responsibilities. It is designed to be the single repository of all
materials and general policies and procedures relevant to the work of the
U.S. Attorneys' offices and to their relations within the Department of
Justice with the legal divisions, investigative agencies, other bureaus and
divisions, and the Justice Management Division (See 2Administrative
Directives System for purely administrative guidance). The contents of this
Manual are, accordingly, a necessary and invaluable gquide to U.S. Attorneys,
their Assistants, and attorneys of the legal divisions in carrying out their
duties and exer€lgsing their discretion, under the direction of the Attorney
General, in re ting the United States.

This Manual ides only internal Department of Justice guidance. It
is not intended to, not, and may not be relied upon to create any
rights, substantive or é@dural, enforceable at law by any party in any
matter civil or crimi . Nor are any limitations hereby placed on
otherwise lawful litigativ@eratives of the Department of Justice.

A number of goals were pu in the development of the United States
Attorneys' Manual:

A. Fairness: Each case is di@nt and must always be treated on its
facts. General guidelines, howeVy€r, help assure evenhandedness,
consistency, and equal treatment by d nt U.S. Attorneys' offices in
similar cases. @

nt government position is
ion of materials serves
ocourts.

B. Consistency: Where a generally conéi
appropriate, a ocomprehensive vehicle for diss
as an aid in maintaining this consistent position

C. Efficiency: Recurring questions can easily Q ickly be disposed
of by statements of general policy, thus avoiding t@’c ss of time in
dealing with problems on an ad hoc basis, or in attenpréng to ascertain
policies. Frequently encountéred questions of law can also be anticipated
and answered utilizing the Department's collective experience.

D. Communication: The Manual serves as single repository where
statements of general policy can be ocollected and organized as they are
issued. Statements are incorporated into the appropriate section of the
Manual for ready reference.

FEBRUARY 10, 1984
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UNITED STATES ATTORNEYS' MANUAL
TITLE 1--GENERAL

E. Changes in Materials: The consolidation of materials in a single
general manual helps to promote changes in policy that have become obsolete
over time, and spotlights present general polciies that are in need of
scrutiny and change.

To be effective, this Manual must be kept current. Thus, it has been
designed to allow continuous revision. See, USAM 1-1.500, for revision and
maintenance procedures. Your comments and criticism are solicited and may
be forwarded to the Assistant Director for Legal Services, FExecutive Office
for U.S. Attorneys.

1-1.200 AUTHORITY OF MANUAL; RELIANCE THEREON

This ManuaJZ prepared under the general supervision of the Attorney

General and unde direction of the Deputy Attorney General, by the
Executive Office f .S. Attorneys, the Department's legal divisions, the
U.S. Attorneys as re nted by the Attorney General's Advisory Committee,

ivision. See A.G. Order 665-76. The Executive
inates the periodic revision of the Manual in
y General, Deputy Attorney General and

and the Justice Management
Office for U.S. Attorneys
consultation with the A
Associate Attorney General.

This Manual is intended to mprehensive. When the materials in
this Manual conflict with earli 2T!je)gartment: statements, save for the

Attorney General's pronouncements, anual will control. Should there
arise a situation in which a Depa policy statement predating the

e Manual, the prior statement
br

Manual relates to a subject not addressed th
controls, but this situation should be @ to the attention of the U.S.
(o} . Attorneys.

Attorneys' Manual Staff, Executive Office

For the relationship between this Manual an artment communications
issued after its publication, see USAM 1-1.550.

The Manual is divided into ten distinct titles housed «hﬁ/a multi-binder
looseleaf set. Each title has both a name and number to identify it. FEach
title contains a table of contents and an index. In addition, a general
index is maintained by the Manual Staff.

1-1.300 ORGANIZATION OF MANUAL

1-1.310 List of Titles

Name Number

General . Title 1

FEBRUARY 10, 1984
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UNITED STATES ATTORNEYS' MANUAL
TITLE 1-—-GENERAL

Appeals Title 2
Justice Management Division Title 3
Civil Division Title 4
Land & Natural Resources Division Title 5
Tax Division Title 6
Antitrust Division Title 7
?vil Rights Division Title 8

1 Division Title 9

EQU 7 Title 10
1-1.320 Paragraph Nmbeg@stem

The Manual employs a aph numbering system to facilitate the
citation (see, USAM 1-1.600), ival, and revision of its contents.

A brief explanation of the n ing principles follows: Using "1-
2.345" as an example: ;

The number located in the position of "1 ,@the Title.

The number located in the position of "2" is apter within the Title.

The number located in the position of "4" is the subf

The number located in the position of "3" is the @ within the chapter.
% within the topic.

The number located in the position of "5" is the paragra@mber.

1-1.400 DISTRIBUTION AND DISCLOSURE

This Manual is United States Government property. It is issued to be
used in oconjunction with official duties and must be returned to the
appropriate administrative officer prior to leaving Department employ.

FEBRUARY 10, 1984
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UNITED STATES ATTORNEYS' MANUAL
TITLE 1--GENERAL

All materials contained in the U.S. Attorneys' Manual,
unless specifically designed to the contrary, are
subject to the provisions of Title 5, U.S.C., Sec.
552(a)(2). Accordingly, this Manual must be made
available for public inspection and copying pursuant to
28 C.F.R. 16.2. Copy costs should be assessed pursuant
to 28 C.F.R. 16.10. Requests for a copy of a complete
title or other large portions of the U.S. Attorneys'
Manual should be referred to the Executive Office for
U.S. Attorneys, Attn: U.S. Attorneys' Manual Staff,
for processing.

Proper distribution in the offices of the U.S. Attorneys is as follows:
all U.S. AttorZs: their office library, branch office libraries and
division chiefs ive full sets. All Assistants receive Titles 4 throuah
9 only as requir efficient job performance as determined by the U.S.
Attorney. Title 1 istributed to U.S. Attorneys' offices on a limited
basis because it contdins, administrative gquidelines for U.S. Attorneys'

offices. O

Proper distribution in legal divisions is: the Assistant Attorneys
General, their deputies, sect iefs, division and section libraries each
receive full sets., Other title rticularly for division attorneys, are
provided as required for effici ob performance as determined by the

concerned Assistant Attorney General. (

Proper distribution to offices, and bureaus is: the head of the
unit, his/her principal assistants and ry each receive a full set.
Other sets and individual titles must be s ély requested.

The Manual is published by the Executive 0{‘ for U.S. Attorneys and

is distributed in bulk to the administrative offi f each 1UU.S. Attorney's
office, legal division or other unit. These person ive all binders and

all inserts, making the local distribution following ice Distribution of
U.S. Attorneys' Manual," Form B.
The requisition of additional full or partial sets binders, or

missing items, should proceed through each office's administrative officer.
Said person will, with the approval of the head of such unit, forward a
written request to: U.S. Attorneys' Manual Staff, ILegal Services Section,
Executive Office for U.S. Attorneys.

1-1.500 REVISION AND MAINTENANCE

This Manual is intended to function as do the commercial looseleaf
services. Therefore, at regular intervals, documents styled "Manual

FEBRUARY 10, 1984
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UNITED STATES ATTORNEYS' MANUAL
TITLE 1-—GENERAL

Transmittal™ (composed of additional or replacement Manual pages for each
title) are mailed to the administrative person responsible for in-office
distribution. See USAM 1-1.400.

That person acknowledges receipt of Manual Transmittals and/or binders
by filling out a "Form for Recording Receipt of Manual Transmittals and
Binders," Form C, before distributing the materials to the holders of Manual
titles per Form B.

Each holder of a copy of the Manual or any title thereof is responsible
for inserting the materials received and filling out a "Form for Recording
Insertion of Manual Transmittals," Form A. One of these forms will be
available for each title.

Certain ives from the Department are distributed separately from
Manual Transmit and designated as "bluesheets." See USAM 1-1.550.

1-1.550 Ccmnumcaug om the Department

Every communication the Department to all U.S. Attorneys (except
the most urgent) shall, r -to dissemination, have noted on its face by
its originator, the portions’cg Manual, if any, affected, and be sent to
the Executive Office for U.S. eys for review and comment. Once all
the affected portions of the M 1 ave been identified and the contents
categorized as being policy or adml at1ve the communication will:

A. Be printed by the E:xecutlve for U.S. Attorneys on light blue
paper, if the contents are policy t for communications from the
Attorney General, Deputy Attorney Genera ’ Associate Attorney General
which are fully effective upon 1ssuance), t in sufficient quantity to
the administrative officers for all holders the Manual or any part

thereof; @

B. Be printed by the Executive Office for g. Attorneys on white

paper, if the contents are administrative and th mation can be
incorporated into the permanent text within a reasonabl od of time (and
sent in sufficient quantity to the administrative offi for all holders

of the Manual or any part thereof);

C. Be inserted, upon receipt by holders of the Manual, adjacent to the
affected portions of the Manual;

D. After review and comment by the Attorney General's Advisory
Committee of U.S. Attorneys, the material previously published as bluesheet
will be submitted to the Associate Attorney General for approval to publish,

FEBRUARY 10, 1984
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UNITED STATES ATTORNEYS' MANUAL
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and if so approved, be incorporated into the text of this Manual by its
originator, via the next periodic Manual update. Review and comment of
administrative communications by the Attorney General's Advisory Committee
of U.S. Attorneys is not required, but may be made.

The communications receiving the treatment outlined above shall,
pending step (D) - incorporation of the communication into the Manual - be
considered authoritative and part of the Manual. To insure their timely
incorporation, all such communications will have a lifespan of 5 months,
after which they will no longer be in effect unless incorporated into the
text of the Manual or reissued.

All U.S. Attorneys are urged to promptly forward their comments
concerning Manu communications to the Attorney General's BAdvisory
Committee of U. igtorneys in order to expedite the review and comment

procedure. d)

1-1.600 HOW TO CITE S

?AL
See USAM 1-1.320, par @ numbering system of the Manual.

A. Information appearing 1 is Manual at paragraph 3-3.101 would be

cited as:
USAM 3—3.101/%(77;

B. If citing a particular page: O
USAM 3-3.101 at 15 (%)/‘

Pages are numbered consecutively within a chap@ not within individual
paragraph numbers). Occasionally pages are lett to facilitate their
insertion between two numbered pages without requiri reprinting of all
subsequent pages in the chapter. Thus, the "15" 1 e above citation
refers to the 15th page of the third chapter of Title 3. @/ te refers to
the date of the most recent insert. Ja

C. If citing a particular Rluesheet:

Bluesheet affecting (subject), 0USAM 0-0.000 (title, chapter, etc.)
(month/year).
1-1.700 DEPARTMENT PUBLICATIONS

The various components of the Department of Justice publish each year
hundreds of pamphlets, newsletters, bulletins, reports, periodicals,

FEBRUARY 10, 1984
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guidelines and texts for use by Department personnel and the public. As
there is no one comprehensive listing of all such publications, inquiries
should be addressed to the library of the particular office, board, division
or bureau responsible for the publication, if known, or to the Department's
main library.

The following is a representative listing of component publications
longer than a memorandum.

A. Published by Executive Office for U.S. Attorneys:

1. U.S. Attorneys' Manual (See USAM 1-1.400);

2. U.S. Attorneys' Bulletin (biweekly; for coopies, check with
administrative officer who may then write U.S. Attorneys' Bulletin

Staff, ervices Section, Executive Office for U.S. Attorneys):
3. F r Information (monthly newsletter published by
Administrativ rvices);
4. LECC k News (bimonthly newsletter published by Special
Counsel);
5. U.S. Atto¥ney8' Offices Statistical Report (annual, contact
Office of Manag nformation Systems and Support (OMISS);
6. Register, De t of Justice and Courts of the United
States (1983, for copies, Executive Office for U.S. Attorneys).

B. Antitrust Division:

1. Antitrust Bulletin; /@

2. Antitrust Division Manua

3. Antitrust Grand Jury Manu r copies, check, in order, your
Administrative Officer, Executive for U.S. Attorneys, Legal
Procedures Unit of Antitrust Division ( 3-2481);

4. Digest of Business Reviews;
5. Business Review Procedure (issu @der 28 C.F.R. §50.6).

C. Bureau of Justice Statistics: @

1. Bureau of Justice Statistics Publicationgj 1971——Current
(annually).

D. Bureau of Prisons/Federal Prison Industries:
1. Directives Index of Current Federal Prison System Program

Statements (quarterly, 1lists all Federal Prison System program
statements and manuals).

FEBRUARY 10, 1984
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UNITED STATES ATTORNEYS' MANUAL
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E. Civil Division:

1. Civil Division Practice Manual (1975 with supplements; for
copies, check, in order, your administrative officer, Executive Office
for U.S. Attorneys, Civil Division's Administrative Officer, FTS 724-
7207);

2. Civil Division Monographs.

F. Civil Rights Division:

1. Handbook for Drafting Jury Instructions for Use in Criminal
Civil Rights Cases (for copies, call FTS 633-4067);

2. Handbook for the Investigation and Trial of Title II Cases;

3. Civig Rights Forum (quarterly).

G. Criminal %on:

1 Bulletlrﬁn Economic Crime Enforcement (1979; issued
bimonthly);

2. Criminal Fotfeftures Under the RICO and Continuing Criminal
Enterprise Statute (1

3. Electronic Su The Interception of Communications
Pursuant to Title 18, [}n@ tates Code, Section 2510 et seq., the
Requirements of the Statute e Issues Which Arise in Connection
with the Introduction Evidence in a Federal Criminal

Prosecution (updated in 1981), /
4. FPederal Laws Related to'D use (1981):;

5. Federal Prosecution at Electli Offenses (1980);

6. Forfeitures Pursuant to 21 U 881 (about 1980);

7. Guides for Drafting Indlctrnent@ 1973); 4 volumes, out of
print, partially superseded by Title 9 United States Attorneys'

Manual;
8. Handbook for Federal Obscenity Pros%%ns (1972), out of

print, partially superseded by Title 9 of the U States Attorneys'
Manual;
9. Information Booklet for U.S. Citizens Inca in Bolivian

Prisons Regarding the Operation of the Treaty Betwee livia and the
U.S. on the Execution of Penal Sentences (1978);

10. Information Booklet for U.S. Citizens Incarcerated in Canadian
Prisons Regarding the Operation of the Treaty Between Canada and the
U.S. on the Execution of Penal Sentences (1978);

11. Information Booklet for U.S. Citizens Incarcerated in Mexican
Prisons Regarding the Operation of the Treaty Between Mexico and the
UU.S. on the Execution of Penal Sentences (1977);

12. Information Booklet for U.S. Citizens Incarcerated in Peruvian
Prisons Regarding the Operation of the Treaty Between Peru and the U.S.
on the Execution of Penal Sentences (1981);

FEBRUARY 10, 1984
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UNITED STATES ATTORNEYS' MANUAL
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13. Manual on the Law of Search & Seizure (1972), out of print,
partially superseded by Title 9 of the United States Attorneys' Manual;

14. Multinational White Collar Crime (about 1976), out of print;

15. Narcotic Addict Rehabilitation Act (NARA) Handbook, out of
print;

16. Narcotics Newsletter (1979; issued monthly);

17. Narcotics Prosecutions and the Bank Secrecy Act (about 1980);

18. National Priorities for the Investigation and Prosecution of
White Collar Crime (1980).

The following publications of the Criminal Division have been totally
superseded by Title 9 of the United States Attorneys' Manual:

1 lections Manual (1975);
2. ehensive Drug Abuse Prevention Manual;
3. on Protection of Government Property (1969);

4, keteering Manual (1971);
B Manuaﬁr the Conduct of Electronic Surveillance Under Title
w

III of Public =351;
6. Manual f osecution of Perjury (1975);
7. Practical of Grand Jury Procedure (1968).

H. Drug Enforcement Admin ation:

1. DEA Fact Sheets;
2. Drug Enforcement (qu v);:
3. Drugs of Abuse ( ‘5

4., Terms and Symptoms: Ch

5. Registrants Facts (biweekl

6. Narcotics 1Intelligence Est
Narcotics Intelligence Committee of Offi

8. Kate's Coloring Book about Drugs

Controlled Substances;
letter);

(published by National
Intelligence, DEA);

Q

I. Federal Bureau of Investigation: O

1. The FBI issues an extensive Publication @ which sets out
current FBI publications by subject matter. copy of this
list may be obtained by calling FTS 324-5343;
2. Crime in the United States: Uniform Crime Reports (annual);
3. The FBI Law Enforcement Bulletin (monthly).

J. Immigration & Naturalization Service:

1. INS issues numerous pamphlets but relies for the main part
upon its current laws, Title 8, Code of Federal Regulations, Operations
Instructions and Interpretations. Inquiries should be directed to:
INS Policy Directives Staff, FTS 633-3291;

2. Commissioner's Communique (semi-monthly);

FEBRUARY 10, 1984
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TITLE 1--GENERAL

3. INS Reporter (quarterly);
4. INS Statistical Yearbook (annually).

K. INTERPOL - United States National Central Bureau:

1. INTERPOL - USNCR Annual Report;

2. INTERPOL - USNCB Brochure:

3. INTERPOL - USNCB History and Functions Statement;
4. INTERPOL - USNCB Investigations Manual.

L. Justice Management Division:

1. Report 1-21, U.S. Attorneys' Offices Statistical Report (by
fiscal erailable from JMD);

2. /@phone Directory (available from JMD quarterly);

3. DQJ inistrative Directives (available from JMD);

4. Junipe ice Uniform Personnel Systems Report (available
from JMD);

5. Publications /Directive, Department of Justice Order #251
1975 (available from

6. Justice Public@ns and Printing Guide, 1977 (available
JMD) .

M. Land & Natural Resources @ion:

1. Standards for the Pre ion of Title Evidence in Land
Acquisitions by the United State ; coples distributed with Title
5 of the U.S. Attorneys' Manual);

2. Uniform Appraisal Standards Federal Land Acquisitions
(1973; copies distributed with Title 5 of U.S. Attorneys' Manual);

3. A Procedural Guide for the Acgdisgtions of Real Property
Governmental Agencies (1972; copies distri with Title 5 of the

U.S. Attorneys' Manual). O

N. National Institute of Justice:

1. Publications of the National Institute @Justice: A
Comprehensive Bibliography (updated as necessary).

0. Office of Juvenile Justice and Delinquency Prevention:
1. OJJIDP and NIJJDP Inventory of Publications (monthly, lists all

documents available through the Juvenile Justice Clearinghouse of the
National Criminal Reference Service).

FEBRUARY 10, 1984
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P. Office of Legal Counsel:

1. Official Opinions of the Attorney General of the United States
(published in pamphlet form);

2. Opinions of the Office of Legal Counsel (three volumes, 1977-
1979; intend to publish annually).

Q. Office of Legal Policy:

1. FOIA Update (quarterly, for copies contact Office of
Information and Privacy, FTS 724-7402);

2. FOIA Case List (annual, for copies, U.S. Attorneys should
contact l[egal Services, FExecutive Office for U.S. Attorneys; others
should contact}fice of Information and Privacy, FTS 724-7402).

R. Tax Divisio&

1. Manual fo ?ectim of Tax Judgments (July 1982);
2. Guidelines mQards Under Section 7430 of the Internal

Revenue Code (June 1983
3. Manual for Cri Tax Trials (1981, out of print, copies
available for approximatel rom FOIA Unit, FTS 724-7418);
4. U.S. Attorneys' 1973; for coopies contact FTS 724-
7418);
5. Trial of Tax Refund Sui
S. United States Marshals Service:@
1. Pentacle (bimonthly, for cop;

Affairs, FTS 285-1131); @
2. United States Marshals' Manual. /~

\y

;@oontact Office of Public

T. United States Parole Commission: @
1. United States Parole Commission Research (series);
2. United States Parole Commission Rules and j Manual .
J. Miscellaneous:

1. Annual Report of the Attorney General (calendar year, copies
available from the Office of Public Affairs, FTS 633-2007);

2. Attorney General's Memorandum on FOIA 1974 Amendments (1975,
superceded, out of print);

3. Principles of Federal Prosecution (July, 1980; available from
Government Printing Office, No. 027-000-01000-8, at a cost of $3.50).

FEBRUARY 10, 1984
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1-2.000 KEY PERSONNEL

Phone numbers and addresses for Washington, D.C. - based personnel and
selected personnel based elsewhere may be found in:

A, U.S. Department of Justice Telephone Directory;
B. Titles 3 to 9 of this Manual; and

C. Register, Department of Justice and the Courts of the United
States.

We provide below information relating to the U.S. Attorneys and the
Attorney General¥s Advisory Committee of U.S. Attorneys.

contacting the in U.S. Attorney's office or the Executive Office for
U.S. Attorfeys.

Information(Qv%ém; to Assistant U.S. Attorneys is available either by

Generally, the te the Manual will refer the reader to the
personnel best able to assist any particular matter.

1-2.100 UNITED STATES A’IWRN%

Phone numbers and addresses for f Attorneys may be found in the U.S.
Department of Justice Telephone Dire (published semi-annually) or in
the current "Address List--U.S. Attorn@ published periodically by the
Executive Office for U.S. Attorneys. of the Address List may be
obtained by contacting the Chief, Oomnunic@w‘s Center, Executive Office

for U.S. Attorneys. 0
Q

1-2.200 ATTORNEY GENERAL'S ADVISORY COMMITTEE OF 1].f RNEYS

1-2.210 Authority :/

The Attorney General's Advisory Committee of U.S. Attorneys was
established by Attorney General Order No. 640-76 (Feb. 20, 1976). See
28 C.F.R, §0.10.

1-2.220 Membership
The Attorney General shall designate fifteen U.S. Attorneys to serve as

FEBRUARY 10, 1984
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members. The members serve at the pleasure of the Attorney General and for
a normal term of three years.

1-2.230 Officers

The Committee shall select from its membership a Chairperson, Vice-
Chairperson, and Secretary to serve for a term of one year. Such officers
may serve for no more than two consecutive years.

1-2.240 Committee Members

The present ~gomposition of the Attorney General's Advisory Committee of

U.S. Attorneys officers is as follows:
J. Alan J n - Western District of Pennsylvania, Chairman
Salvatore R. toche - Western District of New York - Vice

Chairman
Daniel K. Hedges(-
Kenneth W, McAllis
John E. Lamp - East
James M. Rosenbaum - ct of Minnesota
Rudolph W. Giuliani - District of New York

Sarah Evans Barker - Southetn District of Indiana
Richard A. Stacy - Wyoming

Dan K. Webb - Northern Distr ct‘sz Illinois

A. Melvin McDonald - Arizona

Richard S. Cohen - Maine 0

Peter K. Nunez - Southern District o ifornia
John W. Gill, Jr. - Eastern District {
Joe D. Whitley - Middle District of Geo
Joseph E. diGenova - District of Columbia officio member)

thern District of Texas - Secretary
Middle District of North Carolina
trict of Washington

1-2.250 Subcommittees

1-2.251 Standing Subcommittees
A. Investigative Agencies
B. Legislation and Court Rules

C. Delegates to Executive Working Groups for Federal/State Relations
Standing Committee

FEBRUARY 10, 1984
Chs 2+ Ps 2



UNITED STATES ATTORNEYS' MANUAL
TITLE 1--GENERAL

D. Law Enforcement Coordinating Committee (Federal/State Relations
Committee)

E. Immigration

1-2.252 Temporary Subcommittees
A. Tax
B. Debt Collection

C. Correctional Institutions

1-2.260 Communications O

Teletype Routing SS\ ors Mnemonic Code

Attorney General's AAGAC
Committee of U.S. Attorpeys

Investigative Agencies @: ASINA

Legislation and Court Rules ASLCR
Delegates to Executive Working Gro ASDFS
Federal/State Relations

Law Enforcement Coordinating Committee O ASLEC
Tax GO/ ASTAX
Debt Collections / ASDTC
Correctional Institutions ASCRI
Office Management ASOFM

If you desire to communicate with the Attorney General's Advisory
Committee, use only the one routing indicator, AAGAC, and simply address

FEBRUARY 10, 1984
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your message to "Attorney General's Advisory Committee of U.S. Attorneys.
No further address or routing indicator will be required for your
communication to reach all fifteen members of the Advisory Committee and the
Executive Office for 1.S. Attorneys.

Should you desire to communicate with members of a subcommittee, simply
use the appropriate routing indicator and address your message to the
subcommittee, or address your communication directly to the appropriate
chairperson.

FEBRUARY 10, 1984
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“*Headquarters Office February 1980
+Staffed Branch Office

ADDRESS LIST -- U.S. ATTORNEYS

DISTRICT U.5. ATTORNEY MAILING ADDRESS } SHIPPING ADDRESS/?Z ~ TELEPHONE/L
Al abama
N (01) J. R. Brooks 7 *200 Federal Building same 229-1785
LQ 1800 Fifth Averue North 205-254-1785(c)
& Birmingham, Alabama 35203
M (02) Barry E. Teague 7 st Office Box 197 302 U.S.P.0. & Cthse Bldg 534-7280
tgomery, Alabama 36101 15 Lee Street 205-832-7280(c)
Montgomery, Alabama 36104
S (03) William A. Kimbrough *Pos ce Drawer E 311 Federal Building 534-2845
Mobile, 36601 113 St. Joseph St. 205-690-2845(c)
Mobile, Alabama 36602
Alaska f
(06) Rene J. Gonzalez *Federal Bldd. @ .S. Cthse. same 399-0150 (Ask
Rm C-252, Mail B& for Anchorage
701 "C" Street 271-5071)
Anchorage, Alaska 995@ 907-271-5071 (c)
+U.S. Department of Justi same 399-0150 (Ask
Rm 310 New Federal Bldg () for Fairbanks
Box 2, U.S. Courthouse O’ : 456-6624)
101 12th Avenue @

Fairbanks, Alaska 99701 O/

1/ Phone mmbers are FTS unless otherwise indicated "2/ Mark shipment "Inside Delivery"
(c) indicates a commercial number




DISTRICT U.5. ATTORNEY MATLING ADDRESS _ SHIPPING ADDRESS __ TOUFPHOE

Arizona (08) Micheel D. Hawkins *4000 U.S. Courthouse same 261-3011
230 North First Avenue 602-261-3011(c)
7 Phoenix, Arizona 85025
& +Post Office Box 1951 La Placida Village 762-6511
d)u:son. Arizona 85702 Acapulco Bldg., 3rd Floor 602-792-6511(c)

120 W. Broadway
Tucson, Arizona 85702

Arkansas E (09) George W. Proctor ce Box 1229 327 P.0. & Cthse Bldg 740-5342
Littl Arkansas 72203 600 West Capitol 501-378-5342(c)
Little Rock, Arkansas 72203
W (10) Larry R. McCord *Post Offi 1524 6th and Rogers 740-3406
Fort Smith, 72901 U.S. Post Ofc & Cthse Bldg 501-783-5125(c)
@ Fort Smith, Arkansas 7291
Califormia G. William Hunter *450 Golden Gate Rm 16201 Fed Bldg & U.S. Cthse 556-1126
N (1) : San Francisco, CA 450 Golden Gate Averue 415-556-1126(c)

San Francisco, CA 94102
s

4+U.S. Attorney's Office @ same
Suite 602, 675 North First St 463-7222

San Jose, CA 95112 O’ 408-275-7222 (c)
E (97) Herman Sillas, Jr. *3305 Federal Building a%/ 448-2331

650 Capitol Mall / 916-440-2331(c)

Sacramento, California 95814

45311 Federal Bldg same 467-5172

1130 O Street ' 209-487-5172(c)

Fresno, California 93721
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U5, T RNEY

TMATLLT, £ oWESS

california
c (12)

S (98

(92)

Colorado
(13)

Comnecticut
(14)

Dels are
(15)

Andrea Sheridan Ordin

M. James Lorenz

“SAIPPING ADDRESS

TELEPHONE

*312 North Spring Street
Llos Angeles, CA 90012

*940 Front Street
Rm 5-N-19

\"
&
i
]
8
S
5

Frank J. Violanti

Joseph F. Dolan

Richard Blumenthal

James W. Garvin, Jr.

Denver, Col o 80294

*C-330 Qy urthouse
Drawer 3

+P.0. Box 3566

Grand Junction/é)irado 81502

*Post Office Box
New Haven, CT 06508/0

Q.
Hartford, CT 06103

+Rm 309 Fed Bldg & Cthse
915 Lafayette Blwd

Bridgeport, CT 06603

*5001 New Federal Building
844 King Street
Wilmington, Delaware 19801

Rm 1306
312 North Spring Street
Los Angeles, CA 90012

C-330 U.S. Courthouse
1916 Stout Street

798-2434
213-688-2434(c)

895-5610
714-293-5610(c)

Dail 9-0 Ask
operator for
Balboa 523415

327-2081
303-837-2087(c)

322-0336
303-245-7170 (c)

643-8108
203-432-2108(c)

24i-2570
203-244-2570(c)

643-4596
203-579-5596(c)

487-6277
302-571-6277(c)
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PISTRICT U.5. ATTORNEY MATLING ADDRESS SHIPPING ADDRESS TELEPIC £
District of
Columbia ‘;:g;>
(16) Charles F.C. Ruff *Rm 3600-E U.S. Courthouse same 633-4964
& Constitution Averme, NW 202-633-4964(c)
ton, DC 20001
Court Division same 724-6000
202-724-6000 (c)
Averne
/j;;'ZBOOI
Florida
N (17) Nicholas P, Geeker *Post Offiu! 13 Ra 310 946-5271
2581 P.0. & Cthee Bldg 904~434~3251(c)
100 North Palafox Street
Pensacola, Florida 32501
+Federal Building R 221 94646200
P.0. Box 1308 Post Office & Cthese Bldg 904~224~3186(c)
Tallahassee, Florida 32302 110 Park Averme
lashassee, Florida 32301
M (9% Gary L. Betz *Room'410, Robert Timberlake 826-2941

Building

500 Zack Street

Tampa, Florida

33602

+Post Office Box 600
Jacksonville, Florida

%

409 Post Office Building
311 West Monroe Street
Jacksonville, Florida 32201

813-228-2941 (c)

946-2682
904-791-2682 (c)
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DISTRICT U.S. ATTORNEY MAILING ADDRESS SHIPPING ADDRESS TELEPHONE
Florida +501 Federal Building same 820-6341
M 80 N. Hughey Avenue 305-420-6341(c)
Orlando, Florida 32801
[ (18) Atlee W. Namp Ler ’ I1l 155 South Miami Avenue same 350-4471
7 Miami, Florida 133130 305-350-4471 ()
Lgd:)ﬂ'-zrmm 202B same 820-7254

M (20)

S (21)

(93)

799 E. Broward Blvd.

OLauderdaIe Florida 33301
*Suite 15@'&'31"1 Russell Bldg. same
e

Willism L. Harper

75 Sprin t,
0335
Denver L. Rampey *l'ou:Ofﬁee&n Rm 303, 0l1d P.O.
Macon, Georgia 31 & 3rd Streets

Q Macon, Georgia 31202
e

@ Rm 237, U.S. Courthouse
@ 125 Bull Street

William T. Moore

, Georgia 31402
+Post Office Box 2017 Q
Augusta, Georgia 30903 U.
8th air Street
, Georgia 30903
David T. Wood *Post Office Box Z Rm 502-A
Agana, Cuam 96910 Pacific Nes Bldg

Agana, Guam 96910

305-527-7254(c)

242-~6954
404-221-6954(c)

238-0454
912-745-9211(c)

20L8-4422
912-232-3145(c)

251-4107
404~724-0517(c)

472-6886 or
9-011-671-472-6886



Springfield, Il1linois 62705

+Post Office Box 209
Peoria, Illinois 61650

+Post Office Box 87
panville, Illinois 61823

& Federal Bldg
East Monroe Street
ield, Illinois 62705

U.S< Ofc & Fed Bldg

Rm 271

100 North East Monroe Street
Peoria, Illinois 61601

Rm 202, 201 N. Vermillion
panville, Illinois 61832

BISTRICT U.5. ATTORNEY MATLTNG ADDRESS SHIPPING ADDRESS TELEPHONE
Hovaii
(22) Walter M. Heen *Rm C-242 PJKK Fed Bldg same 556-0220
Box 50183 +Hon 546-7170
300 Ala Moana Blwd 808-546-7170(c)
7 Honolulu, Hawaii 96850
Idaho &
(23) M. Karl Shurtliff ('9 *Rm 693 Federal Bldg same 554-1211
037, 550 W. Fort Street 208-334-1211 (c¢)
w, Idaho 83724
Illinois ! 5 )
N (24) Thomas P. Sullivan Dirksen Bldg same 353-5300
Room uth 312-353-5333(c)
219 s. born Street
Chicago.@u 60604
s (25) James R. Burgess, Jr. *Rn 330 / same 277-9361
750 Missouri 618-274~2361(c)
East St. louis, I 62202
%
c (26) Gerald D. Fines *Post Office Box 375 @ 312, U.S. Post Ofc 955-4450

217-525-4450(c)

360-7050
309-671-7050(c)

217-446-8546(c)
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DISTRICT U.5. ATTORREY MATLING ADDRESS SHIPPING ADDRFSS TEEPRE

Indiana
N (27) David T. Ready *Rm 332, U.S.P.0. & Cthse sane 332-7263
204 South Main Street 219-232-3086(c)
South Bend, Indiana 46601
+220 Federal Building same 333-9121
7 1300 South Harrison Street 219-422-6131(c)
& Fort Wayne, IN 46802
d) +Rm 312, Federal Bldg. po— 370-5215
7507 State Street 219-932-5500(c)
Gﬂd' Indiana 46320
S (28) Virginia Dill McCarty S. Courthouse same 331-6333
46 Street 317-269-6333(c)
Ind 1lis, Indiana 46204
Iowa
N (29 James H. Reynolds *Post Off 4710 Rm 225 Federal Bldg 863-2503
Cedar Rapids 52407 101 1st Street SE 319-366-2411(c)
Cedar Rapids, Iowa 52407
+Post Office Box Rm 327, U.S.P.0. & Cthse 862-3227
Sioux City, Iowa 51162) Sioux City, Iowa 51102 712-252-4171(c)
/CQ x227
+236 Federal same 863-7742
Waterloo, Iowa 5070 Q/ 319-232-6403(c)
S (30 Roxarne Barton Conlin *]122 U.S. Courthouse %/ 862-4400
E lst & Walnut Streets / 515-284-4400(c)
Des Moines, Iowa 50309

Page 7



DISTRICT U.5. ATTOREY FATLIRG ADDRESS SHIPPIRG ADDRESS T X
Kansas
(€))) James P. Buchele *444 Quincy Street 385 Federal Bldg 752-2850

E (32;

W (33)

E (34)
M (99)

L))

Patrick H. Molloy

John L. Smith

Joln Volz

Donald L. Beckner

J. Ransdell Keene

Topeka, Kansas 66683

+Post Office Box 2757

7 &d) Wichita, Kansas 67201
74 deral Building

City, Kansas 66101

md?ﬁ Box 1490

f 40501

+Professional Building
111 East Main Street

Lafayette, Louisiana 70501

444 Quincy Street
Topeka, Kansas 66683

U.S. Cthse & P.0. Bldg
Ru 306, 401 North Market
Wichita, Kansas 67201

Federal Building
Rm 148, 812 North 7th St
Kansas City, Kansas 66101

326 Federal Building
Limestone & Barr Streets

Lexington, Kentucky 40507

same

913-295-2850(c)

752-6481
316-267-6311(c)
x481

758-4666
816-374-4666(c)

355-2661
606-233-2661(c)

352-5911
502-582-5911(c)

682-2921
504-589-2921(c)

687-0443
504~389-0443(c)

687-6618
318-235-2104(c)
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DISTRICT U.S. ATTORNEY MATLING ADDRESS SHIPPING ADDRESS TELEPHONE
Maine
(36) Thomas E. Delahanty, IT Post Office Box 1588 Rm 107, Federal Cthse 833-3258
Portland, Maine 04104 156 Federal Street 207-780-3258 (c)
Portland, Maine 04112
+Post Office Box 1196 Rm 323, Federal Bldg 833-7344
7 Bangor, Maine 04401 202 Harlow Street 207-947-3508(c)
@ Bangor, Maine 04401
Maryland &
@7 Russell T. Baker, Jr.  #th Floor -- U.5. Cthse - 922-4822
101W. Lombard Street 301-539-2940(c)
, Maryland 21201
Massachusetts
(38) Edward F. Harrington *1107 same 223-3181
P.0. & 617-223-3181(c)
Congress S L Water & Milk Streets
Boston, 02109
+436 might St., thse. Bame

E (59)

W (40)

James K. Robinson

James S. Brady

Springfield, MA 01

*817 Federal Building
231 W.

Detroit, Michigan 48226 @

+Post Office Box 26 some

204 Federal Building O/
1000 Washington Street /
Bay City, Michigan 48707

+113 Federal Building aame

600 Churrch Street
Flint, Michigan 48502

*544 Fed Bldg & U.S. Cthse same
110 Michigan Avenue, NW
Grand Rapids, Michigan 49503

836-9530
413-781-2420(c)

226-7715
313-226-7715(c)

517-895-5712(c)

378-5263
313-234-8679 (c)

372-2404
616-456-2404(c)
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Mimnesota
(41) Thomas K. Berg *596 U.S. Courthouse same 781-7430
110 South 4th Street 612-332-8%961(c)
{9 Mimneapolis, Mimesota 55401
78 U.S. Courthouse B 725-7171
? N. Robert Street 612-725-7171(c)
01. Mimmesota 55101
i
N (42) H. M. Ray *Post Dravexr 886 Rm 255 Federal Bldg 490-4926
Oxford, sippli 38655 911 West Jackson Averue 601-234-3351 (c)
Oxford, Mississippi 38655
S (43) George L. Phillips *Post Office Rm 324, U.S.P.0. & Cthee 490-4/80
Jackson, Miss 39205 Capitol & West Streets 601-969-4480(c)
+Rm 312, U.S. Po fice & Jackson, Mississippi 39205 ., ., ..
Caurthouse 601-432-5521(c)
Missouri Biloxi, MS 39533
E (44) Robert Kingsland *Rm 414, US. Coxt (V) sucm 279-5885
and Custom House /‘ 314-425-5885(c)
1114 Market Street S
St. Louls, Missouri 63101
W (45) Ronald S. Reed, Jr. *549 U.S. Courthouse % 758-3122
811 Grand Averue 816-374~-3122(c)
Kansas City, Missouri 64106 O)
+227 U.S. Couxrthouse [#235) 754~-2702
870 Boorwille Street 417-831-4406(c)

Springfield, Missouri 65801
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PISTRICT U.S. ATTORNEY MATILING ADDRESS ~ SHIPPING ADDRESS TRLEPHRE
Montana
(46) Robert O'Leary *173 Federal Building same 585-2341
400 N. Main 406-723-6561(c)
Butte, Montana 59701
+Post Office Box 1478 26th St & 3rd Ave, N 585-6101
7 Billings, Montana 59103 Rillings, Montana 59103 406-723-6561(c)
Nebrasia @
7)) Edward G. Warin & *Post Office Box 1228, DTS Rm 8000, U.S.P.0. & Cthse 8644774
, Nebraska 68101 215 N. 17th Street 402-221-4774(c)
Omsha, Nebraska 68101
Q Building same 541-5241
1 emial Mall North 402-471-5241(c)
68508
- d7
(4£) B. Mahlon Brown *Box 1 Ra 4-523 598-6336
Las Vegas, 89101 702-385-6336(c)

- (45)

New Jersey
(50)

.
. Tl assofOQ
Concord, N1 03301

William H. Shaheen

William W. Robertson Pederal Building

B d Street, Rm 502
oY Sros . 07102 Newark, New Jersey 07102

Newark, New Jersey

Reno, Nevada 87505

e
\) 55 Pleasant Street

(feieral Blig, Ba i1

97%&0«!5::&1:. Rm 502

470-5439
702-784~5439(c)

834~4735
603-225-5588(c)

341-2155
201-645-2155(c)
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PISTRICT U.3. ATTORNLY MATLING ADDRESS SHIPPING ADDRESS TELEPHO £
Rew Jersey

Post Office Building Federal Building 483-2190
P.0. Box 511 402 East State St., Rm 265 609-989-2190(c)
Trenton, New Jersey 08608 Trenton, New Jersey 08608

% +Post Office Building same 488-5026
1 Market Street, Fifth floor 609-757-5026 (c)
, New Jersey 08101

New Mexdco
(51) R. E. Thompson *Pos ice Box 607 U.S. Cthse, Rm 12020 474-3341
Al , \M 87103 500 Gold Averme, SW 505-766-3341(c)
Albuquerque, NM 87103

New York

N (52) George H. Luowe *Post Office 8 Rm 369 U.S. Cthse & Fed Bldg 950-5165
Federal Bui 100 S. Clinton Street 315-423-5165(c)
Syracuse, New York EOI Syracuse, New York 13201
+U.S. Courthouse & P. @ Rm 411, Federal Bldg 562-5522
445 /‘ Albany, New York 12207 518-472-5522(c)
Albany, New York 12207 ()

S (54) John S. Martin, Jr. *One St. Andrews Plaza 662-0055
New York, New York 10007 212-791-0055(c)

E (53) Edward R. Korman *nited States Courthouse sk ) 656-7106
225 Caduan Plaza East 212-330-7106(c)
Brooklyn, New York 11201

w (5% Richard J. Arcara *502 U.S. Courthouse same 437-4811

Court & Franklin Sts 716-846-4811(c)
Buffalo, New York 14202
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DISTRICT U.S. ATTORNEY MAILING ADDRESS SHIPPING ADDRESS TELEPHONE
New York
W 4233 U.S. Courthouse same 473-6760
100 State Street 716-263-6760(c)
Rochester, New York 14614
North Carolina
E (56) James L. Blackburn 7 *Post Office Box 26897 874 Federal Building 672-4530
Raleigh, NC 27611 310 New Bern Avenue 919-755-4530(c)
Raleigh, NC 27611
M (57) Henry M. Michaux, Jr. 7 st Office Box 1858 326 Fed Bldg & P.0. Bldg 699-5351
boro, NC 27402 324 West Market Street 919-378-5351(c)
Greensboro, NC 27402
W (58) Harold M. Edwards *Po&y ce Box 132 Rm 310, Post Ofc Bldg 672-0655
Ashevil 28802 Otis Street 704-258-2850(c)
Asheville, NC 28802 x655
+P.0. Box 30?5 Rm 251, Charles R, Jonas 672-6222
Charlotte, N & 30 Federal Building 704-371-6222(c)
O 401 W. Trade Street
Charlotte, NC 28230
North Dakota @
(59) James R. Britton *Post Office Box 2505 /‘ 219 Federal Building 783-5671
Fargo, North Dakota 581(@ 655 1lst Avenue, North 701-237-5771(c)
Fargo, North Dakota 58108 x5671
+Post Office Box 699 : 0 U.S.P.0. & Cthse 783-4396
Bismarck, ND 58501 Rosser Avernue 701-255-4011(c)
ck, ND 58501 x4396
Chio
N (60) James R. Williams *Rm 400, U.S. Courthouse Rm 400, U.S. Courthouse 293-4389

Cleveland, Ohio 44114

201 Superior Avenue, NE
Cleveland, Ohio 44114

216-522-4389(c)
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Oklahoma City, OK 73102

BISTRICT U.S. ATTORNEY MATLING ADDRESS SHIPPING ADDRESS — TELEPHONE
Ohio |
N 4307 U.S. Courthouse same 625-6376
1704 Spielbusch Averme 419-259-6376(c)
Toledo, Ohio 43624
UNSTAFFED
7 +U.S. Cthse & Fed Ofc Bldg same 292-5716
& W. Market & S. Main Sts 216-292-5716(c)
& Akron, Ohio 44308
s (M) James C. Cissell same 684-3711
513-684-3711(c)
e 943-5715
614-469-5715(c)
802 Fed Bldg & U.S. Cthse 774-2910
Mid City Sta 200 West Second Street 513-225-2910(c)
Dayton, Ohio 4 : Dayton, Ohio 45402
Oklahoma @
N (62) Hubert H. Bryant *Rm 460, U.S. Cthse 7~ same 736-7463
333 West Fourth Street () 918-581-7463(c)
Tulsa, Oklahoma 74103 @
E (63) James E. Edmondson *Post Office Box 1009 O’ 3 Federal Building 736-2543
Muskogee, OK 74401 & Okmulgee Streets 918-683-3111(c)
, OK 74401
W (64) Larry Patton *Rm 4434, U.S. Cthse same 736-5281
& Fed Ofc Bldg 405-231-5281(c)
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Carlos Chardon Street
Hato Rey, Puerto Rico 00918

+U.S. District Court
01ld San Juan, PR 00904

BISTRICT “U.5. ATTOREY FATLING ADDRESS “SHIPPING ADDRESS ~ TELEPHONE
(65) Sidney 1. Lezak *Post Office Box 71 312 U.S. Courthouse 423-2101
Portland, Oregon 97207 620 SW Main Street 503-221-2101(c)
Portland, Oregon 97205
+Am 135, Federal Cthse sarte 425-6771
503-687-6771(c)
Permsylvania
E (66) same 597-2556
Independence Mall West 215-597-2556(c)
PA 19106
M (67) Rm 426, U.S.P.0. Bldg 592-8301
Scranton, PA 18501 717-961-2924(c)
Federal Building 590-4482
Third & Walmut Streets T717-782-46482(c)
Harrisburg, PA 17108
same 590-3873
717-524-4415(c)
W (68) Robert J. Cindrich *633 U.S.P.0. & Cthee /&\ same 722-3500
7th Averse & Grant Street @ 412-644~3500(c)
Pittsburgh, PA 15219 O,
+Rm 314, Fed Bldg & Cthse 721-2330
6th & State Street 814-452-2906(c)
Erie, PA 16501 /
Puerto Rico
(69) Raymond L. Acosta *Room 101, Federal Building same 809-753-4656 (c)

U.S. District Court

Comercio Street
01ld San Juan, PR 00904

753-4448

809-722-1550 (c)
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DISTRICT U.S. ATTORNEY MATLING ADDRESS SHIPPING ADDRESS ~ TELEPHQRE,
Rhode Island
(70) Paul F. Murray *Post Office Box 1401 223 Federal Bldg & Cthse 838-4311
Providence, RI 02901 Kermedy Plaza 401-528-4311(c)
Providence, RI 02903
South Carolina
(71) Thomas E. Lydon *Post Office Box 2266 151 U.S. Courthouse 677-5483
Columbia, SC 29202 1100 Laurel Street 803-765-5483(c)
Columbia, SC 29201
{9 +Post Office Box 973 Post Office Bldg, Rm 308 677-4381
Charleston, SC 29402 Meeting & Broad Streets 803-724-4381(c)
Charleston, SC 29402
EEP. . Box 10067 Federal Bldg., Room 318 677-9326
Grée le, SC 29603 300 E. Washington Street 803-232-5646(c)
Greenville, SC 29603
South Dakota
(73) Terry L. Pechota *231 Fed .S. Cthse same 782-4395
400 S. Phil Avenue 605-336-2980(c)
Sioux Falls, SD 102 x395
+Post Office Box 321 Cthse & Fed Bldg 782-1475
Rapid City, SD 577 0 515 9th Street 605-342-7822(c)
@ Rapid City, SD 57701
+425 Federal Building /‘ same 782-5222
Pierre, SD 57501 605-224-5402(c)
Tennessee John H. Cary *P.0. Box 872 @Hain Street 854-4561
£ (78 Knoxville, TN 37901 noxyille, TN 37902 615-637-9300(c)
O/’ x4561
+359 U.S.P.0. & Cthse. same 852-8211
Chattanocoga, TN 37402 615-266-0121 (c)
+Rm 318 Federal Bullding same B54-4318

101 W. Summer Street

Greenville, Tennessee 37743

615-639-6759 (c)
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DISTRICT U.5. ATTORNEY ~ MATLING ADDRESS ~ SHIPPING ADDRESS TELEPHONE
Termessee
M (75 Hal D. Hardin *879 U.S. Courthouse Rm 879, U.S. Courthouse 852-5151
Nashville, T™N 37203 801 Broadway 615-251-5151(c)
Nastwville, TN 37203
W (76) W.J. Michael Cody *1058 Federal Ofc Bldg same 222-4231
7 167 North Main Street 901-534-4231(c)
LQ Memphis, TN 38103
Texas &
N @7 Kermeth J. Mighell go U.S. Courthouse same 334-3291
Lamar Streets 817-334-3291(c)
F h, Texas 76102
+U.S. dg & Cthse same 729-0951
Rm 16G28, Cammerce St 214-767-0951 (c)
Dallas, T 242
4U.S. Fed Bldg ?( same 738-7351
Rm C-201, 1205 ve 806-738-7351(c)
Lubbock, Texas 7
S (79 J. A. "Tony" Canales Courthouse & Fed Bldg. 527-4765

*Post Office Box 611 @
Houston, Texas 77208 /\

+Post Office Box 886
Laredo, Texas 78040

+Post Office Box 1671
Brownsville, TX 78521

+Post Office Box 2743
Corpus Christi, TX 78401

515 Rusk Avernue
Houston, Texas 77002

@ 1 Building
Street
Texas 78040

Post zgiélce Building

Rm 120, 1001 E. Elizabeth St
Brownsville, TX 78521

U.S. Courthouse

521 Star Street
Corpus Christi, TX 78401

713-226-4765(c)

734-6238
512-723-6523(c)

734-8244
512-542-7132(c)

734-3140
512-884-3454(c)
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BISTRICT U.S. ATTORNEY MATLING ADDRESS SHIPPING ADDRESS TELEI TIONE,
Texas
E (78) John H. Harmah, Jr. *Post Office Box 1049 U.S. Cthse & Post Ofc Bldg 749-6054
Tyler, Texas 75701 Rm 402, 221 W. Ferguson St 214-597-8146(c)
Tyler, Texas 75701
+Post Office Box 1510 Rm 248, U.S. Cthse & P.O. 527-2293
Beaumont, Texas 77704 Corner Liberty and Willow Sts 713-838-0271(c)
Beaumont, Texas 77704
W (80) Jamie C. Boyd {9 *Hemisfair Plaza same 730-6500
d};ss E. Durango Blwd 512-229-6500(c)
? Antonio, Texas 78206
+3ﬁu/s. Cthse. Building same 572-7550
S1N.B~. Antonio Avenue 915-543-7550(c)
El Paso exas 79901
+Rm 309, Cthse sAne 734-5858
200 W 8th 512-397-5858(c)
Austin, Texas ?161
Utah @
(81) Ronald L. Rencher *200 Post Ofc & Ct dg same 588-5685
350 South Main Str 801-524-5685(c)
Salt Lake City, Utah a£®/‘
Vermont
(82) William B. Gray *Post Office Box 570 () Federal Building 832-6725
Federal Building Averue 802-951-6725(c)
Burlington, VT 05402 ington, VT 05401
+Post Office Box 10 151 Street 832-9231
Federal Building F Buil 802-775-1996(c)
Rutland, Vermont 05701 Rutland, Vermont 05701
Virgin Islands
(94) Ishmael A. Meyers *Post Office Box 1441 District Court Bldg, Amex 809-774-1431(c)

St. Thomas, VI 00801

St. Thomas, VI 00801
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MATLING ADDRESS

SHIPPING ADDRESS

TELEPHONE

W (84)

E (85)

W (86)

Justin W. Williams {9

John S. Edwards

James J. Gillespie

John C. Merkel

+Post Office Box 3239
Hamilton House
Christiansted
St. Croix, VI 00820

*117 South Washington St
exandria, Virginia 22314

ﬁst Office Box 1257
, Virginia 23210

%t&y gmc&O

Norfolk, 23501

*Post Office
Roanoke, Virg

/0,

*Post Office Box 1494
Spokane, Washington 99210

+Post Office Box 1363
Yakima, Washington 98907

10th Floor U.S. Cthse
Seattle, Washington 98104

56 King Street, 2nd Floor
Christiansted
St. Croix, VI 00820

3rd Floor, Fed Cthse Amex
1102 E. Main Street
Richmond, Virginia 23210

Rm 409, U.S.P.0. & Cthse

Granby Street
Norfolk, Virginia 23510

Rm 325, Poff Fed Bldg
210 Franklin Road, SW
Roanoke, Virginia 24008

<SB/\ 841 U.S. Courthouse

West 920 Riverside
, Washington 99210

1010 Fifth Averue
1012 U.S. Courthouse
Seattle, Washington 98104

809-773-3920(c)

557-9100
703-557-9100(c)

925-2186
804~782-2186(c)

827-6331
804~441-6331(c)

937-6253
703-982-6250(c)

439-3811
509-456-3811(c)

4465836
509-575-5836(c)

399-7970
206-442-7970(c)
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U.S. ATTORNEY

MAILING ADDRESS

SHIPPING ADDRESS

Washington

West V
N (87)

S (88)

Wisconsin
E (89)

W (90)

(9§)

+303 Federal Bldg
Tacoma, Washington 98402

Stephen G. Jory {9 *Post Office Box 591

Robert B. King

Joan F. Xessler

Frank M. Tuerkheimer

Charles E. Graves

Wheeling, WV 26003

(%

t Office Box 190
E ®W 26241

P.O.
Charlest 25332
+Post Office 39

Post Office Buil
Huntington, WV 2

%330 Federal Building 7 ¢
517 East Wisconsin Averue
Milwaukee, Wisconsin 53202

*Post Office Box 112
Madison, Wisconsin 53701

*Post Office Box 668
Cheyerme, Wyoming 82001

Q%

41, 215 Monona Ave
, Wisconsin 53701

TELEPHONE

l11th & A Streets
324 Federal Bldg
Tacoma, Washington 98402

Rm 243, Federal Bldg
1125-1141 Chapline Street
Wheeling, WV 26003

Rm 336, Federal Building
300 3rd Street
Elkins, WV 26241

*Rm 4106 Federal Bldg
500 Quarrier Street
Charleston, WV 25301

Rm 236, Post Ofc Bldg
5th Averue & 9th Street
Huntington, W 25701

Rm 2139, J.C. 0'Mahoney
Federal Center
2120 Capitol Averue

Cheyerme, Wyoming 82001

390-6316
206-593-6316(c)

923-1042
304-232-4026(c)

923-5300
304-636-1739(c)

924-1472
304-345-2200(c)

924-5799
304-529-3258(c)

362-1700
414-291-1700(c)

364-5158
608-264-5158(c)

328-2126
307-778-2220(c)»
%2126
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~ SHIPPING ADDRESS TELEPHONE
North Mariana
Islands
(05) David T. Wood *c/o U.S. Attorney's Office c/o U.S. Attorney's Ofc Overseas Oper

Post Office Box Z Rm 502-A 472-6886
Agana, Guam 96910 Pacific Nes Bldg

Agana, Guam 96910

©
"4 (/
/s
%
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§
Q
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Q
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1-3.000 DOJ ORGANIZATION AND FUNCTIONS

1-3.100 OFFICES

1-3.101 Office of the Attorney General

The Attorney General serves as head of the Department of Justice (28
U.S.C. §503) and as chief law enforcement officer of the federal government
(Marshall v. Gibson's Products, Inc. of Plano, 584 F.2d 668 (5th Cir.
1978)). In this capacity, the Attorney General supervises the
administration of the law enforcement operations of the Department of
Justice which,_in addition to the litigating divisions, include the U.S.

Attorneys, th cutive Office for U.S. Attorneys, U.S. Marshals Service,
Federal Bureau vestigation, Drug Enforcement Administration, Bureau of
Prisons, Parole ssion and the Pardon Attorney.

The Attorney fgr » in the role of the nation's chief attorney,
represents the United Stapes in legal matters generally; furnishes legal
advice and opinions t President, Cabinet and heads of executive
departments and agencies; @ ars in person to represent the government
in the Supreme Court or in er court deemed appropriate. As a member
of the Cabinet, the Attorney plays an important role in formulating
and implementing national policy

The Attorney General also
administering the immigration laws o
is vested with jurisdiction over the I
and the Board of Immigration Appeals.
Assistance, Research and Statistics, the At General oversees a number
of bureaus which gather statistics, conduct earch, and provide grants
designed to improve the criminal justice system. @

the primary responsibility for
is country. In that regard, he/she
tion and Naturalization Service
ough the Office of Justice,

While particularly important matters of al @pes involving U.S.
Attorneys may be acted upon by the Attorney Gener , by statute,
reqgulation or practice, require his/her approva These include
authorization for interception of wire or oral communi ions (18 U.S.C.
§2516); authorization to issue subpoenas to interrogate, indict or arrest
members of the news media (28 C.F.R. §50.10); and authorization to try a
federal case where there has already been a state prosecution for
substantially the same acts (United States v. Welch, 572 F.2d 1359, (Sth
Cir.), cert. denied, 995 S.Ct. 133, 439 U.S. 842, 58 L.Ed. 2d 140 (1973)).

The Attorney General appoints U.S. Attorneys to the Attorney General's
Advisory Committee of U.S. Attorneys, whose service on the Committee shall
not normally exceed three years. See USAM 1-3.520 for further details of
the Committee.

MARCH 23, 1984
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1-3.102 Office of the Deputy Attorney General

The Deputy Attorney General is authorized to exercise all the power and
authority of the Attorney General unless any such power and authority is
required by law to be exercised by the Attorney General personally or has
been specifically delegated exclusively to another Department official. The
Deputy Attorney General assists in the overall supervision and management of
the Department and in the formulation and implementation of major
Departmental policies and programs. 28 C.F.R. §0.15.

Responsibilities of the Deputy Attorney General also include the
coordination of liaison with White House Staff and the Executive Office of
the President, and the Department's reaction to civil disturbances and
terrorism. See 1?1.5.0. §§504, 508 and 28 C.F.R. §0.15.

The Deputy At General takes final action in matters pertaining to
the employment, se on and general administration of personnel in the
Senior Executive Serv in the General Schedule grades GS-16 through 18
(or equivalent) and of fattorneys in the Department. The Deputy Attorney
General also takes final @cti in the appointment of special attorneys,
special assistants to the ey General (28 U.S.C. §515(b)), Assistant
J.S. Trustees and standing Tr

The Attorney General's recru program for Honor Law Graduates and
judicial law clerks is administered the Deputy Attorney General's staff.

In addition, the Deputy Attorney Ge;f 's staff is responsible for the
maintenance of the Executive corres system in the Department and

provision of administrative services to t Etmtive Office.
1-3.103 Office of the Associate Attorney Gener@/*

The Associate Attorney General advises and assi the Attorney General
and the Deputy Attorney General in formulatina and im ting policies and

programs of the Department pertaining to criminal mat and coordinates
the program activities of, and has directional authorit the head of
the Criminal Nivision, the Executive Office for U.S. Attor the offices

of each of the 93 1U.S. Attorneys, the Bureau of Prisons, the“Federal Prison
Industries, Inc., the Pardon Attorney, the U.S. Marshals Service, and the
U.S. National Central Bureau (INTERPOL). The Administrator of the Drug
Enforcement Administration also reports to the Associate Attorney General
through the Director, Federal Bureau of Investiagation. The [J.S. Parole
Commission is under the supervision of the Associate Attorney General for
administrative purposes.

1-3.104 Office of the Solicitor General

MARCH 23, 1984
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The primary function of the office is to represent the federal
government before the Supreme Court. 28 C.F.R. §0.20. This work includes:

A. The review and revision of:

1. Briefs on the merits in cases in which the government is a
party or in which it participates as amicus curiae (either on its own
motion or at the request of the Court);

2. Petitions for certiorari;

3. Jurisdictional statements;

4. ?iefs in opposition;

54 to affirm;

B. Preparat er miscellaneous papers filed in the Supreme Court such
as:

1. Applicatio and oppositions to stays;
2. Oppositions to %c.;

C. The arguing of cases i upreme Court; and

D. The determination whethe seek Supreme Court review in cases
that the government has lost in the 1 ocourts.

Except for a few situations in administrative agencies have
statutory authority to take certain of thei cases to the Supreme Court,
neither the United States nor its agenciés ay file a petition for
certiorari or take a direct appeal to the Supre t unless the Solicitor
General authorizes it. 28 U.S.C. §§8516, 51 28 C.F.R. §0.20(a).

Although the Solicitor General reviews every case a@ed by the Department
that the Department has lost in the appellate court Q cide whether to
seek Supreme Court review, he/she reviews such cases l;—(df@ by independent
requlatory agencies only if requested to file a petiti or certiorari.

Another major function of the office is determining, in all cases where
the United States loses in the trial courts, whether the government should
appeal to the intermediate appellate oourts. 28 C.F.R. §0.20(b). The
office also must approve requests for the courts of appeals for mandamus,
prohibition and other extraordinary writs. 1Tbid. 1In cases handled by
independent reaulatory agencies rather than by the Department, however, the
Solicitor General has no control over their appeal to intermediate appellate
courts.

MARCH 23, 1984
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In addition, the Solicitor General may, in consultation with each
agency or official concerned, authorize intervention by the government in
cases involving the oconstitutionality of acts of Congress; and assists the
Attorney General, the Deputy Attorney General, and the Associate Attorney
General in the development of broad Department program policy. 28 C.F.R.
§§0.20(d), 0.21.

Policies and procedures are set forth more fully in Title 2 of the
Manual.

1-3.105 Office of Legal Counsel

The Assistant Attorney General in charge of the Office of Legal Counsel
is responsible for:

A. Preparirz formal opinions of the Attorney General, rendering
informal opinions &al advice to the various governmental agencies, and
assisting the Attorn eral in the performance of his/her functions as
legal adviser to the Pregident and as a member of the Cabinet;

proclamations and advising resident with respect to their form and
legality; performing the s ions with respect to regulations and
similar matters that require the oval of the President or the Attorney
General;

C. Rendering opinions to the Att(sr%leneral and to the heads of the

B. Preparing or mak aﬂgﬁssary revisions of Executive Orders and

various organizational units of the Dep t on questions of law arising
in the administration of the Department; 0

ND. Approving proposed orders of the Atto neral, and orders which
require the approval of the Attorney General, as rm and legality and as
to consistency and conformity with existing orders mor andums ;

E. Resolving legal disputes between departmeng' the Executive
Branch; @\

F. Coordinating the work of the Department in connecti with United
States participation in the United Nations and related international
organizations;

G. Advising the Attorney General, when requested, in connection with
his/her review of decisions of the Board of Immigration Appeals and other
organizational units of the Department;

H. Consulting with the Director of the Office of Government Ethics
regarding the development of policies, rules and regulations relating to

MARCH 23, 1984
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ethics and conflicts of interest and approving certain blind trusts; and

I. Performing special assignments fram the Attorney General, Deputy
Attorney General or Associate Attorney General. 28 C.F.R. §0.25; Exec.
Order No. 12146.

1-3.106 Executive Office for U.S. Attorneys

The Director of the Executive Office for U.S. Attorneys provides
general executive assistance and supervision to the offices of the U.S.
Attorneys, including:

A. Evaluating the performance of the offices of the U.S. Attorneys,
making appr?’ te reports and inspections, and taking corrective action
where indica

B. Coordi%and directing the relationship of the offices of the
U.S. Attorneys wi al‘aorgamizatic:nnal units of the Department;

C. Publishing ihtaining a United States Attorneys' Manual and a
United States Attorneys' Bulletin for the internal guidance of the U.S.
Attorneys' offices and er organizational units of the Department
concerned with litigation;

D. Supervising the operatiop”of the Office of Legal Education, the
Attorney General's Advocacy Inst and the Legal Education Institute,
which shall develop, conduct and authgtize the training of all federal legal
personnel; and

E. Providing the Attorney Genera@/-ndvisory Conmittee of U.S.

Attorneys with such staff assistance and f as are reasonably necessary
to carry out the Committee's responsibilities. C.F.R. §0.22.
1-3.107 Office of Legislative and Intergovernmental s

A. Origin: The Office of Legislative Affairs v..as/estabnshed in the
Department on February 2, 1973 by Attorney General Order No. 504-73 to be
the coordinating center for all Department activity relating to legislation
and Congress. This responsibility had formerly been exercised by the Office
of the Deputy Attorney General under the direct supervision of an Associate
Deputy Attorney General.

On January 24, 1984, by Attorney General Order No. 1054-84, the Depart-
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ment expanded the office's responsibility to include intergovernmental
affairs.

B. Missions: The missions of the Office of Legislative and Inter-
governmental Affairs are to:

1. Develop and articulate, after consultation with involved cam-
ponents of the Department, the Department's official policies with
respect to legislation initiated inside the Department, by other parts
of the Executive Branch, or by members of Congress.

2. Explain and advocate those policies with maximum effectiveness
within the Executive Branch and Congress.

3. Mai@ liaison between the Department and Congress.

4. Mainta laison with state and local officials amd their

representative o zations.
C. legislative Progé( For each Congress, the office contacts each

component of the Department the fall before the beginning of a Congress
and requests recommendations nts concerning legislative initiatives
which should be undertaken. inputs can take the form of specific
legislative drafts with accompan ckup material or simply a description
of the particular problem which a legislative solution. U.S.
Attorneys are in excellent positions e meaningful and helpful recom-
mendations and their participation in &gislative program is encouraged.

D. Congressional Appearances: ThevGSce coordinates the various

appearances of Departmental witnesses befor ittees of the Congress.
Often because of special knowledge or experie will be desirable for a
U.S. Attorney to be the Departmental witness on icular subject. Such
arrangements should be made through OLA. If any torney is contacted
directly by a congressional committee concerning t ny, OLA should be
immediately consulted. The office can be helpful, not in dealing with
the Congress, but also in obtaining coordination and cl of formally
prepared testimony. 28 C.F.R. §0.27. je

1-3.108 Office of the Pardon Attorney

The Pardon Attorney, under the direction of the Attorney General or a
designee (presently the Associate Attorney General), receives and reviews
all petitions for Executive clemency, initiates the necessary investigations
and prepares the Associate Attorney General's recommendation to the
President.

MARCH 23, 1984
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The authority of the Pardon Attorney in clemency proceedings stems from
Article II, Section 2, clause 1 of the Constitution (the pardon clause),
Executive Order dated June 16, 1893 (transferring clemency functions to the
Justice Department), the "Rules Governing Petitions for Executive Clemency"
(codified in 28 C.F.R. §1.1 et seq.) and 28 C.F.R. §§0.35 and 0.36 (relating
to the authority of the Pardon Attorney).

The views and recommendations of the U.S. Attorneys have been found to
be very helpful to the Attorney General in determining how to advise the
President in each case. (When a response is signed by an Assistant U.S.
Attorney, the latter should make clear whether he/she is expressing his/her
own views or those of the U.S. Attorney). The Pardon Attorney usually
requests the comments of the U.S. Attorney only in such cases as gopear,
upon initial review, to be sufficiently meritorious to warrant favorable

action. In such case the U.S. Attorney often is requested to obtain
the views of sentencing judge or request that they be transmitted
directly to n Attorney. Clemency procedures provide that if no
reply is recei the U.S. Attorney or sentencing judge within 60 days,

it will be assumed/that they do not wish to comment. (Department Memo No.
592 of August 16, 1968)., However, reports should be submitted as promptly
as possible and if ual delay is anticipated, the Pardon Attorney
should be advised when L& rt may be expected.

In cases involving pa ter completion of sentence, the Pardon
Attorney will attach to the andum to the U.S. Attorney a copy of the
petition and a copy of the FBI lnvestigative reports. These reports should
be returned to the Pardon Attor In cases involving other forms of
Executive clemency, e.g., commutat sentence or remission of fine,
there are attached a copy of the peti and such related papers as may be
useful, e.g., presentence report, nt prison progress report ard
recommendations of the Director, Federal ﬁn System, or other interested
officials.

utation of sentence or
petitioner is assumed

In all cases involving petitions for eithe&
pardon after completion of sentence, the guilt
and the question of guilt or innocence is not ated in clemency
proceedings. Consequently, the U.S. Attorney should recommend against
clemency simply on the ground that the applicant was guilty.

With respect to commutation of sentence, appropriate grounds for
considering clemency are disparity of sentence, terminal illness,
meritorious service on the part of the petitioner or a cambination of
factors presenting an unusual basis for consideration. As to pardons after
completion of sentence, the ground on which a pardon is usually granted is
in large measure the demonstrated good conduct of the petitioner for a
significant period of time after release from confinement and campletion of
sentence. All relevant factors, including the petitioner's prior ard

MARCH 23, 1984
Ch. 3, p. 7



UNITED STATES ATTORNEYS' MANUAL
TITLE 1--GENERAL

subsequent arrest record, financial responsibility and reputation in the
community, are carefully reviewed to determine whether the petitioner has
become and is likely to continue to be a responsible, productive and law-
abiding person. In addition to a petitioner's conduct in his/her post-
conviction life, the recentness and seriousness of the offense also are
considered. When a petitioner seeks remission of fine, the ability to pay
and the efforts made in good faith to discharge the obligation are important
considerations. In addition, applicants for remission of fines also should
demonstrate satisfactory post-conviction conduct.

The U.S. Attorney can contribute significantly to the clemency process
by providing information or insight which may not be reflected in the FBI
reports or, in commutation cases, in the prison reports, e.g., the extent of
petitioner's wrongdoing, the circumstances connected therewith, the amount

of money invo or losses sustained, claims of innocence or injustice or
unfairness ial, and personal kncwledge of & pardon applicant's
reputation in unity. The U.S. Attorney may submit his/her report

and recommendati i advance of and without a specific request fram the
Pardon Attorney. ;

The President has to do with the granting of paroles. However,
commutations may be gr upon conditions similar to parole. The
President may commute a to time served but sometimes reduces a
sentence only for the purpose ancing an inmate a parole eligibility or
to achieve his/her release afte service of a specified period of time.

On January 21, 1977, the Pres{ by Proclamation 4483 granted pardon
to persons who committed non-violent ‘vi tions of the Selective Service Act
between August 4, 1964, and March 287 73, and who were not Selective
Service employees. Although a person s within the described class
was immediately pardoned by the proclama the Pardon Attorney issues
certificates of pardon to those within the cla o were actually convicted
of a draft violation and who make written appll n to the Department upon
official forms. When these applications ar ived by the Pardon
Attorney, they are forwarded to the U.S. Attorney district in which
the applicant was convicted to verify the facts indi the applicability
of the pardon to the applicant. The verification shou returned to the
Pardon Attorney promptly.

1-3.109 Office of Public Affairs

The Office of Public Affairs (OPA) is the principal point of contact
for the Department of Justice with the public and the press. Its mission is

MARCH 23, 1984
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two-fold: (1) to inform the public about Department of Justice activities
and developments; and (2) to provide similar information internally to
Department personnel.

The office is headed by a director who is a member of the Attorney
General's staff. He/she advises the Attorney General and other Department
officials on all aspects of news and communications issues. The Director
coordinates the public affairs effort of all Department organizations.
There are public affairs offices in the various agencies and bureaus of the
Department including the Federal Bureau of Investigation, Drug Enforcement
Administration, Immigration and Naturalization Service, U.S. Marshals
Service, Bureau of Prisons, and the Office of Justice Assistance, Research
and Statistics.

The Of§7 of Public Affairs disseminates information about the
Department of ice through the news media and by personal contact with
the public. es reporters by responding to queries, issuing press
releases and nts, arranging interviews, and conducting press
conferences and mai 2

The office works e certain that the Department provides to the
news media information is)current, complete, and accurate. At the same
time, it must also ensur(? all laws, regulations, and policies are
followed so that material made public that might jeopardize
investigations and prosecutions) A7iolate rights of defendants, or potential

defendants, or compromise national rity interests.

The office provides assistance @ rs of the general public by
receiving visiting groups, scheduling ers upon request and responding

to telephone and mail requests. The o rticipates in the editing ard
review of Attorney General speeches and testiffony as well as those of other

top officials.

Department. It writes all news releases for he ers and edits those
for the component agencies. O)

1-3.110 Community Relations Service

OPA reviews policy content of all publicatQ%i release outside the

The Community Relations Service (CRS), established within the
Department of Commerce by Title X of Civil Rights Act of 1964 (42 U.S.C.
§2000g), was transferred to the Department of Justice by Reorganization Plan
No. 1 of 1966. (See Note, 42 U.S.C. §2000g). The activities of CRS are
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conducted and supervised by a Director, under the general supervision of the
Attorney General and the direction of the Deputy Attorney General (28 C.F.R.
50-30).

CRS 1is decentralized, with most of its operations conducted by
personnel in its 10 regional offices, each of which is headed by a Regional
Director. The function of CRS is to "provide assistance to communities and
persons therein in resolving disputes, disagreements, or difficulties
relating to discriminatory practices based on race, color, or national
origin." The basic techniques used by CRS are those of conciliation ard
mediation, the latter being a structured negotiation process similar to
labor mediation. CRS may enter a dispute by request of an interested
official or party or upon its own motion. Its jurisdiction to enter is
based upon the istence of a dispute involving an alleged discriminatory
practice, and not require independent federal "case or controversy"
jurisdiction.

The services @ are frequently utilized by federal courts as an
alternative to resolution of disputes by litigation. Title II of the Civil
Rights Act of 1964 (42 . §2000a-3(d)) provides specific authority amd
procedures for the util of CRS' services in public accommodation
suits, and its mediation have been utilized a number of times by

district courts. U.S. Attor ' offices may wish to consider referral to
CRS of disputes concerning all acial or ethnic discrimination which,
for whatever reasons, are not app iate for litigation.

CRS operates under a statutory ement of confidentiality, and U.S.
Attorneys' offices are required fr ime to time to defend this

confidentiality from litigants seeking t /@Jny or documents from CRS.

Q

1-3.111 Office of Intelligence Policy and Rev1e®

The Office of Intelligence Policy and Review I ed by a Counsel for
Intelligence Policy, appointed by the Attorney Gener .@

The office advises and assists the Attorney Genery carrying out
his/her responsibilities under Executive Order No. 12 » 46 Fed. Reg.
59,941 (1981), entitled "United States Intelligence Activities." Staff
attorneys participate in development, implementation, and review of U.S.
intelligence policies, including procedures for the conduct of intelligence
and oounterintelligence activities. In addition, the office prepares
certifications and applications for electronic surveillance under the
Foreign Intelligence Surveillance Act, 50 U.S.C. §§1801 et seq., amd
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represents the United States before the United States Foreign Intelligence
Surveillance Court. See 28 C.F.R. §§0.33a-c (1982).

1-3.112 Office of Professional Responsibility

The Office of Professional Responsibility (OPR) oversees investigations
of allegations of misconduct by Department employees. The head of this
office is the Counsel on Professional Responsibility, who serves as a
special reviewing officer and advisor to the Attorney General, the Deputy
Attorney General, and the Associate Attorney General.

The Counsel and his/her staff receive anmd review information or
allegations concerning conduct by a Justice Department employee that may
violate the Jaw, Department orders or regulations, or applicable standards

of oconduct: e office is charged also with receiving and reviewing
allegations management, gross waste of funds, abuse of authority,
conduct by De t employees which poses a substantial and specific

"whistleblowers."

The Counsel is au ized to conduct an inquiry into these allegations.
Those cases in which the ars to be a violation of law may be handled
by OPR or referred to anot ency that has jurisdiction to investigate
such allegations. Other matt directly handled by OPR are referred to
the head of the agency to whic ?fenployee is assigned or to the agency's
internal inspection unit. @

The Counsel of Professional Res
Attorney General, the Deputy Attorne
General on what further specific action

danger to publi h@h and safety, and acts of reprisal against

ility makes recommendations to the
al, and the Associate Attorney
d be undertaken on any matter

involving a violation of law, regulation, r or standard. Such action
may include direct supervision of an tigation when considered
appropriate.

make periodic reports to the Counsel on administra matters in which
their employees have been accused of misconduct. The el submits to the
Attorney General an annual report reviewing and evaluating the Department's
various internal inspection units. The Counsel makes recommendations to the
Attorney General on the need for changes in policies or procedures that
become evident during the course of the internal inquiries reviewed or
initiated by the office.

The heads of the Department offices, boards,@'@iésions, and bureaus
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1-3.113 Office of Legal Policy

The Office of Legal Policy (OLP) serves as the central point for the
Department-wide ooordination and review of policy initiatives of special
concern to the Attorney General and the Administration. Responsibility for
supporting the Attorney General in his/her role as permanent chairman of the
Federal Legal Council, for advising the Attorney General on the appointment
of federal judges, and for representing the Department on the Administrative
Conference of the United States are several functions that were transferred
to OLP while several functions previously the responsibility of the Office
for Improvements in the Administration of Justice are retained in OLP.
These functions include the administration of the Federal Justice Research
Program and principal Department responsibility for the reform of the
Federal Criminal /Code. In addition, OLP assumed the responsibility of
coordinating lementing Department responsibility required by the
Freedom of Info Act (5 U.S.C. §552) and the Privacy Act (5 U.S.C.
§552a). Although er of OLP is quite broad, its activities focus on
issues of priority to he ittorney General and the Administration. These

issues include providing /staff support to the Cabinet Council on Legal
Policy; serving as the igipal Departmental representative at the sub-
cabinet level to the Whit Cabinets on Commerce amd Trade, Human
Resources and National Resou rticipating in efforts to devise an
effective Department strategy educe violent crime; supporting where
appropriate, the Administration ffort regarding regulatory reform;
suggesting ways to improve the coordinafdon of drug enforcement; formulating
a balanced and effective corrections in concert with other Department
officials; and promoting coherent, effe and efficient criminal justice
programs.

The Office of Information and Privacy subunit of the Office of
Legal Policy and is responsible for encouraging utive Branch campliance
with the Freedom of Information Act and for handl peals to Departmental
denial of information requests; except that in of gopeals from
initial decisions in which the Assistant Attorney Ge Office of Legal
Policy, participated this assistance shall be provid the Office of
Legal Counsel. OIP also provides staff support to the ment Review
Committee (28 C.F.R. §17.148).

1-3.114 Executive Office for United States Trustees/United States Trustee
Program

The Bankruptcy Code, Title 11 of the United States Code, enacted into
law as the Bankruptcy Reform Act of 1978 (92 Stat. §2549; 11 U.S.C. §202),
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established the U.S. Trustee program as a pilot effort in 10 geographic
areas, encompassing 18 federal judicial districts. The mission of the U.S.
Trustees is to supervise the administration of bankruptcy cases, leaving
traditional judicial functions as the sole concern of bankruptcy judges.

The U.S. Trustee is assigned functions in three of the four types of
bankruptcy proceedings defined under the Code. These are (1) proceedings
under Chapter 7 in which the assets of the debtor are liquidated; (2)
reorganization proceedings under Chapter 11 which provides a mechanism for
rehabilitation of the business debtor; and (3) adjustment of debts of an
individual with regular income under Chapter 13, pursuant to which an
individual can discharge debts by arranging for payments over a period of
time, usually not to exceed 36 months. The U.S. Trustee has no role in
proceedings under Chapter 9, which relates to the adjustment of debts of a
municipalit

Specifi ibilities of the U.S. Trustees include appointing ard
supervising formance of private trustees in individual cases;

appointing and vening creditors' committees in Chapter 11 corporate
reorganization cases nding court approval of trustees or examiners
in such cases as ensuring that the assets involved in bankruptcy
cases are protected d the administration of cases; and serving as
trustee in cases where p trustees are unwilling to serve.

The Attorney General i ed with the gppointment, supervision, and
coordination of the U.S. Trustées Assistant U.S. Trustees. Day-to-day

policy and legal direction, coo é&;tion, and control are provided by the
Director of the Executive Offi U.S. Trustees. The Executive Office
also provides administrative and %ement support to the individual
Trustee offices and is responsible e design and sponsorship of a
comprehensive evaluation of the pilot ram. The results of this

evaluation will be utilized by Congress i pmemining whether to terminate
the Trustee program in April 1984 or ex &'t to all federal judicial

districts. O’

1-3.115 1International Criminal Police Organization —@ ed States National
Central Bureau (INTERPOL - USNCB)

The INTERPOL - USNCB addresses the problem of international criminal
activity and the movement of international criminals and individuals who are
members of organized groups, such as terrorists, who have committed criminal
acts, across international borders affecting law enforcement capabilities
within the United States and in the 133 other member countries of INTERPOL.
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A. Authority of the INTERPOL - U.S. National Central Bureau: The
INTERPOL. - United States National Central Bureau (INTERPOL - USNCB)
facilitates international law enforcement cooperation as the United States
representative with the International Criminal Police Organization (INTERPOL
or I.C.P.0.), on behalf of the Attorney General, who, pursuant to 22 U.S.C.
§263a, maintains the United States membership in INTERPOL, which is an
intergovernmental organization of 134 member countries, headquartered in St.
Cloud, France.

B. The functions of the INTERPOL - USNCB, pursuant to 28 C.F.R. §0.34,
are:

1. To transmit information of a criminal justice, humanitarian, or
other law enforcement related nature between National Central Bureaus
of I member countries, and law enforcement agencies within the
United St and abroad, and respond to requests by law enforcement
agencies her legitimate requests by appropriate organizations,
institutio individuals, when in agreement with the INTERPOL
Constitution; ?

2. To coordiQ integrate information for investigations of
an international t and identify those involving patterns and
trends of criminal a ies;

3. To conduct anal of patterns of international criminal
activities when specific patte are observed;

4. To establish, and furn%e Secretary to, a policy advisory
group consisting of designees Departments of Justice and

Treasury, and of the heads of rticipating law enforcement
agencies, which will review and devel RPOL programs and policies;
= S

5. To represent the INTERPOL - Unit tes National Central

Bureau at other criminal law enforcemen international law
enforcement activities, conferences and symposi O

C. Other Limitations and Authorities Followed BMH‘ERPOL - USNCB:
INTERPOL functions within the limits of the existing laws in each of the
member countries and the INTERPOL Constitution, and in accord with the
United Nations "Universal Declaration of Human Rights." A Headquarters
Agreement between the INTERPOL General Secretariat and the French Government
provides for a Supervisory Board of five international judges and experts to
review any complaints concerning data contained within the organization's
archives. The annual meetings of the INTERPOL General Assembly of all
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member oountries also have agpproved written guidelines for handling of
information by the General Secretariat and by the member countries' National
Central Bureaus.

D. U.S. Federal Law Enforcement Agencies Represented In INTERPOL -
USNCB: The INTERPOL - USNCB operates through well-established cooperative
efforts with federal agencies, primarily within the Departments of Justice,
Treasury and State, the U.S. Postal Service, and the U.S. Department of
Agriculture. Pursuant to an interagency agreement between the Departments
of Justice and Treasury, the INTERPOL - USNCB is an integral part of the
Department of Justice, acting in conjunction with the Department of the
Treasury, which provides the Secretary of the Treasury as the alternate U.S.
representative to INTERPOL.

The I - USNCB is staffed by members of law enforcement agencies
in the federa or. From the Department of Justice, the INTERPOL -~ USNCB
has a core of nent and temporary employees, as well as detailed staff

members represen Drug Enforcement Administration, the U.S. Marshals
Service, the Immigration and Naturalization Service, the Federal Bureau of
Investigation, and the Executive Office for U.S. Attorneys.

From the Department Treasury, there are representatives of the
U.S. Secret Service, the I Revenue Service, the U.S. Customs Service,
the Bureau of Alcohol, Firearms, and the Comptroller of the
Currency.

The U.S. Postal Service prc(
Inspection Service, and the U.S.
representatives of the Office of the I

representatives of the U.S. Postal
rtment of Agriculture provide
tor General.

E. What Types of Assistance Can be@fun by the INTERPOL -USNCB ard
Special Investigative Unit Within the IN'I‘ERPO@ USNCB:

1. Types of Criminal Cases Handled L - USNCB: The
INTERPOL - USNCB handles requests for invest ns including serious
and sophisticated crimes of murder, violen imes, firearms ard
explosives violations, theft, large-scale mrmtgiolatiom, large-
scale fraud and counterfeiting, immigration lations, and the
location and apprehension of international fugitives, involving arrests
and extraditions to the countries where the crimes were committed.

The requests for INTERPOL assistance also cover criminal record
history information and identification checks; license checks; tracing
weapons: identifying and tracing international stolen and forged
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artworks; completing investigations of an international nature
concerning lost and stolen travelers checks and credit cards; tracing
license plates and registrations on vehicles believed to be stolen or
used in the commission of a crime; locating and interviewing witnesses
in the U.S. and abroad; circulation of INTERPOL International Wanted
Notices on fugitives to all U.S. border points; and humanitarian
matters, including missing persons cases.

The INTERPOL - USNCB maintains a computerized data base of all
investigative cases in the INTERPOL Case Tracking System (ICTS). The
organization also maintains computerized records of all INTERPOL
International Wanted Notices on wanted persons and fugitives in the
INTERPOL - USNCB portion of the data base of the Treasury Enforcement
Cammunications System (TECS), which is operated by the U.S. Department
of the ’l‘;?a .

In fise@ear 1982, the INTERPOL - USNCB handled a total of over
23,170 cases ‘Lgnted, including 10,370 new and re-activated cases and
matters, and o &WO cases pending from fiscal year 1981.

2. Provisiona @ests and International Extradition Requests
Through INTERPOL - U z

INTERPOL "Internati ted Notices" (Red Notices) are issued
by the Secretariat General the_ request of an INTERPOL member ocountry
and are distributed to all member countries. The Red Notices
describe wanted persons 1WVariably ask that the subject be
arrested, with a view to extra igni, in certain countries depending
upon extradition treaties.

INTERPOL Blue Notices are issued Secretariat General at the
request of a member country to have identity verified, obtain

particulars about a person's criminal recordNJor locate someone who is
missing or wanted for violation of ordinary@ﬁminal law and whose
extradition may be requested.

INTERPOL Green Notices are issued by the Secrq#at General at a
member country's request to give law enforcement -&Gencies in member
countries information about persons who have committed or are likely to
commit crimes affecting several countries (International Traveling
Criminals).

a. INTERPOL Red Notices describe wanted persons and contain
specific requests for provisional arrest with a view to
extradition from some or all INTERPOL members, depending on the
existing treaties and the severity of the crime. 1In the United

MARCH 23, 1984
Ch. 3, p. 16



UNITED STATES ATTORNEYS' MANUAL
TITLE 1-—GENERAL

States, national law prohibits the arrest of the subject of a Red
Notice issued by another INTERPOL member country, based upon the
notice alone. If the subject of a Red Notice is found within the
United States, the Office of International Affairs, Criminal
Division, will make a determination if a valid extradition treaty
exists between the U.S.A. and the requesting country for the
specified crime or crimes. If the subject can be extradited, and
after a diplomatic request for provisional arrest is received fram
the requesting country, the facts are communicated to the U.S.
Attorney's office with jurisdiction which will file a camplaint
and obtain an arrest warrant with a view to extradition.

Since June 1980, in certain important cases of major crimes or
ers, the INTERPOL - USNCB, with the prior approval of the
f International Affairs and the Department of State, has
issuance of Red Notices which provide for the
arrest of the subject; these are posted to all
INTERPO wer countries and U.S. border points.

Provisionfal s/arrests and extradition requests are handled
through dipl channels, in oconjunction with the Criminal
Division's Offi ?nternational Affairs.

b. The Red Notigé, well as the Blue and the Green Notice,
may serve as the ba for exclusion of the subject fram entry
into the United States. L. Wanted Notices on wanted persons
and fugitives are circula to all U.S. border points, through
the U.S. Department o @t asury's Treasury Enforcement
Communications System (TECS). 5

c. The INTERPOL communicatioi nnel is a direct police-to-
police link and, therefore, it is fa than diplomatic channels.
The international law enforcement ty will arrest a subject
in a foreign country, based upon the pt, through INTERPOL
channels, of information that a provisio rrest warrant and/or
extradition request has been initiat @t ugh diplomatic
channels. j

3. Economic and Financial Crimes Unit: Within the Investigative
Section, the Economic and Financial Crimes Unit (EFCU) is responsible
for coordinating and integrating information for fraud investigations
of an international nature, and for investigative cases of violators of
federal, state, local and foreign laws, traditionally oconsidered as
white-collar crimes. This EFCU Unit is comprised of senior
investigative agents as representatives of the federal law enforcement
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agencies with primary jurisdiction and investigative responsibility for
economic and financial crimes; i.e., the Internal Revenue Service;
U.S. Postal Inspection Service; U.S. Customs Service, the Office of the
Inspector General of the U.S. Department of Agriculture, and the
Federal Bureau of Investigation. To prevent duplication and to enhance
cooperation, this unit has established liaison with the Department of
the Treasury's Financial Law Enforcement Center (FLEC).

4, Anti-Terrorist Unit: The Anti-Terrorist unit program in the
Investigations Section directs its efforts to evaluate information at
the INTERPOL - USNCB and determine its value to the participating
agencies, as well as to determine the agppropriate role of the INTERPOL
- [BNCB in this area. The Unit is staffed by senior investigative
caseworke from those federal agencies with a direct interest or
experti i ti-terrorism activities; i.e., U.S. Secret Service, U.S.
Customs the Bureau of Alcohol, Tobacco and Firearms, and the
Federal Bur %Investigation.

5. Fugitive /0nit: A Fugitive Unit has existed in the
Investigations Sect] the INTERPOL — USNCB since 1980, and has been
successful as a fugit tracking program. The Unit has located 190
U.S. fugitives abroad; 195 foreign fugitives in the United States
since that time. The @tive Unit has been staffed by the U.S.

es

Marshals Service, and wil further strengthened by the addition of
the Federal Bureau of 1In rgation during FY 1983. Through a
cooperative effort, this unif¥g heing augmented by the addition of
four investigative agents and e analyst detailed from the U.S.
Marshals Service. The unit assu major coordinative function for
information for the investigation,%ification, location and return

of internationally wanted fugitives, fugitives in drug violations
cases, to the countries of their offens r criminal prosecution ard
incarceration. As such, the unit servi he missions of the U.S.
Marshals Service, the Federal Bureau of igation, the Criminal
Division's Office of International Affairs, 1 as the INTERPOL -
USNCB.

F. How to Make a Request for Law Enforcement Assis;jaée or Information
From Interpol — U.S. National Central Bureau:

1. Eligibility to use services of INTERPOL - USNCB: All U.S.
federal, state and 1local law enforcement agencies, including
investigation and prosecution authorities, are eligible to make
requests Ffor the services of the INTERPOL - USNCB. Use of the
facilities of the INTERPOL - USNCB by the approximately 20,000 eligible
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state and local law enforcement agencies is essentially the only
medium, in the absence of federal jurisdiction over the case, that
state and local police have for securing the assistance of a foreign
police force.

All requests for assistance must include the type of offense and
certain other information to reflect it is a specific criminal
investigation, including the type of criminal investigation or other
law enforcement purpose, and the relationship of the subject to the
investigation.

Using established criteria, experienced criminal investigators in
the INTERPOL - USNCB evaluate each case prior to the release of
information, and the following criteria must be fulfilled before
infomat'17 is released through INTERPOL - USNCB channels.

a. must be a legitimate police or law enforcement
jurisdi warrant initiation of an investigation;

(1) st be shown that a crime has been committed in
the oount esting the information and the crime would be
considered iclation of United States federal or state law;
and

(2) The I — USNCB must be satisfied that there is

a link between the‘cri and the individual about whom the
information is reques

b. Any action taken ca violate U.S. federal, state or
local laws; and

c. The action cannot be in ctﬁESgct with Article 3 of the
INTERPOL Constitution which stip s that matters of a
political, religious, racial or milita > may not be handled
through INTERPOL channels.

2. Other information necessary for IN’I‘ERPOL(? CB to process
request: Requests for law 2aforcement information the INTERPOL -
USNCB must be made in writing. Although the INTERPOL - USNCB may
accept an initial request by telephone in urgent cases only, the
information cannot be released until the INTERPOL - USNCB has received
a written copy of the request.

To facilitate the handling of an investigative request for
information, the following information regarding an individunal subject
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should be supplied whenever available: the subject's full name,
including first, middle and last; the subject's date of birth; the
subject's place of birth; the subject's parents' names; the subject's
nationality, and passport number; the subject's previous address in the
foreign country concerned; the subject's photographs and fingerprints;
other gersonal identifiers, including both personal identifier numbers
and physical characteristics and markings.

3. How to oonmunicate requests to Lhe TNTERPOL ~ USNCB: Requests
for investigative assistance may e directed to the INTERPOL - USNCB by
means of the following eight oommunications and telecommunications
channels:

Letter: Chief
,; INTERPOL - USNCB

% Room 6649

9th St. & Penansylvania Ave., N.W.
7 Washington, D.C. 20530

b. Telephoné; (202) 633-2367

c. FrS: 3-2867
eral Telecomnunications System)

d. TwWX: 71 822-1907

e. NLETS: Dcmréﬁ

£. Racsimile: (202) 633%@@

g. JUST: JAS? e

(Department of J 2
Administrative Sys
h. TECS: TINT or TINX :
(Treasury Enforcement C iCations System)

Although requests can be accepted over the ephone in urgent
cases only, the requested information cannot be released until the
INTERPOL -USNCB has received a written oopy of the request.

1-3.200 DIVISIONS
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For more detail, see individual Titles.

1-3.201 Antitrust Division

The following—described matters are assigned to, and handled or
coordinated by, the Assistant Attorney General in charge of the Antitrust
Division:

A. General enforcement, by criminal and civil proceedings, of the
federal antitrust laws and other laws relating to the protection of
campetition and the prohibition of restraints of trade and monopolization,
including conduct of monopolization, of surveys of possible violations of
antitrust laws,_of grand jury proceedings, designation of attorneys to

present evide to grand juries, issuance and enforcement of civil
investigative civil actions to obtain orders and injunctions, civil
actions to rfeitures or damages for injuries sustained by the

United States as gsdt of antitrust law violations, proceedings to
enforce compliance wi tnal judgments in antitrust suits, and negotiation
of consent judgments ir;éﬂ actions; criminal actions to impose penalties
including actions for ition of penalties for conspiring to violate
antitrust laws, partici as amicus curiae in private antitrust
litigation; and prosecution nse of appeals in antitrust proceedings.

B. Intervention or parti tion before administrative agencies
functioning wholly or partly under ulatory statutes in administrative

proceedings which require an ac ion between the purposes of the
antitrust laws and the purposes of su tes, including such agencies as
the Federal Trade Commission, Federal e Board, Interstate Commerce
Cammission, Civil Aeronautics Board, Cammunications Cammission,
Federal Maritime Commission, Federal ission, and Securities
Exchange Commission, except proceedings referr: any agency by a federal

court as an incident to litigation being condu e@nder the supervision of
another division in this Department.

C. Developing procedures to implement, re%g information,
maintaining records, and preparing reports by the Atto y/Genera.l to the
President as required by Executive Order No. 10936 April 15, 1961,
relating to identical bids submitted to federal and state departments and
agencies.

D. As the delegate of the Attorney General furnishing reports and
summaries thereof respecting the competitive factors involved in proposed
mergers or consolidations of insured bonds required by the Federal Deposit
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Insurance Act, as amended (12 U.S.C. §1828(c)), furnishing reports
respecting the competitive factors involved in proposed acquisitions under
the Savings and Loan Holding Company Amendments of 1967 (12 U.S.C.
§1730a(e)), furnishing advice regarding the proposed disposition of surplus
government property required by the Federal Property and Administrative
Services Act of 1949, as amended (40 U.S.C. §488), furnishing reports
regarding deepwater port licenses under the Deepwater Port Act of 1974 (33
U.S.C. §1506), furnishing advice and reports regarding federal coal leases
under the Federal Coal Leasing Amendments Act of 1976 (30 U.S.C. §184(1)),
furnishing advice on o0il and gas leasing under the Outer Continental Shelf
Lands Act Amendments of 1978 (43 U.S.C. §§1334(a), 1334(f)(3), 1337),
furnishing reports and recommendations regarding the issuance of licenses
for exploration or permits for commercial recovery of deep seabed hard
minerals pursu to the Deep Seabed Hard Minerals Resources Act (30 U.S.C.
§1413(4)), fu i advice or reports regarding contracts or operating
agreements c©on exploration, development or production of petroleum
reserves under Na etroleum Reserves Production Act of 1976 (10 U.S.C.
§7430(g)(1)), and shing advice regarding nuclear licenses under the
Atomic Energy Act of 1954 442 U.S.C. §2135).

E. Preparing the 1 or disapproval of the Attorney General
whenever such action is i by statute from the standpoint of the
antitrust laws as a prerequi the development of Defense Production
Act voluntary programs or agre and small business production or raw

material pools, the national defe ram, and atomic energy matters.

F. Assembling information and
by the Congress or the Attorney Ge
maintenance and preservation of campetiti er the free enterprise system
of various federal laws or programs, inc the Defense Production Act,
the Small Business Act, the Federal Coal Le Amendments Act, the Naval
Petroleum Reserves Production Act, and the Joi Resolution of July 28,
1955, giving consent to the Interstate Compact to@-nserve 0il and Gas, ard
the Balance of Payments Act.

ing reports required or requested
as to the effect upon the

G. Preparing for transmittal to the President,@ ess, or other
departments or agencies views or advice as to the proprie effect of any
action, program or practice upon the maintenance a preservation of
competition under the free enterprise system.

H. Representing the Attorney General on interdepartmental or
interagency committees concerned with the maintenance and preservation of
campetition generally and in various sections of the econamy and the
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operation of the free enterprise system and, when authorized, participating
in conferences and committees with foreign governments and treaty
organizations concerned with competition and restrictive business practices
in international trade.

I. Collecting fines, penalties, judgments, and forefeitures arising in
antitrust cases.

1-3.202 Civil Division

Pursuant to 28 C.F.R. §0.45 and subject to the general supervision of
the Attorney General, and under the direction of the Deputy Attorney
General, the following matters are assigned to, and shall be conducted, or
supervised by Assistant Attorney General in charge of the Civil
Division.

A. Adrnlraltﬁ Shipping: Civil and admiralty litigation in any
court by or again United States, its officers anmd agents, which
involves ships or shlgyg (except suits to enjoin final orders of the
Federal Maritime Commis r the Shipping Act of 1916 and under the
Intercoastal Shipping Act \a8signed to the Antitrust Division by 28 C.F.R.
§§0.40 and 0.41), defen regulatory orders of the Maritime
Administration affecting navi waters or shipping thereon (except as
assigned to the Land and Natura ources Division by 28 C.F.R. §0.65(a)),
workman's compensation, and 1liti ion and waiver of claims under
reciprocal-aid maritime agreement gzmreign governments. 28 C.F.R.
§0.45(a).

B. Alien Property Cases and Rela(Q tters: All civil litigation
with respect to the Trading with the Enemy 50 U.S.C. App. §1 et seq.),
Title II of the International Claims Settle Act (22 U.S.C. §§1621-
1643(h)), the foreign funds control program foreign assets control
program. The Assistant Attorney General of the Division as Director
of the Office of Alien Property (28 C.F.R. §0. ) is authorized to
exercise or perform all of the rights, privilege rs, duties and
functions delegated or vested in the Attorney General Trading with
the Enemy Act, Title II of the International Claims Set nt Act of 1949,
the Act of September 28, 1950 (50 U.S.C. App. §40), the Philippine Property
Act of 1946 (22 U.S.C. §§1381-1386) and the Executive Orders pramulgated
pursuant to such Acts, including but not limited to vesting, supervising,
controlling, administering, liquidating, selling, paying debt claims out of,
returning, and settling of intercustodial disputes relating to property
subject to one or more of such Acts. See 28 C.F.R. §0.47.

C. Claims Court and Court of Appeals for the Federal Circuit Cases:
Defense of all suits against the United States in the Claims Court and the
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United States Court of Appeals (except cases assigned to the Land amd
Natural Resources Division by 38 C.F.R. §0.65 or the Tax Division by 28
C.F.R. §0.70), including Congressional reference cases pursuant to 28 U.S.C.
§2509. See 28 C.F.R. §0.45(b).

D. Consumer Litigation: All civil and criminal litigation and grand
jury proceedings arising under the Federal Food, Drug and Cosmetic Act (21
U.S.C. §301 et .), the Federal Hazardous Substances Act (15 U.S.C. §1261
et seq.), the Fair Packaging and Labeling Act (15 U.S.C. §1451 et seq.), the
Automobile Information Disclosure Act (15 U.S.C. §1231 et seq.), the
odometer requirements section and the fuel economy labeling section of the
Motor Vehicle Information and Cost Savings Act (15 U.S.C. §1981 et seq.),
the Federal Cigarette Labeling and Advertising Act (15 U.S.C. §1331 et
seq.), the Poiz@evention Packaging Act of 1970 (15 U.S.C. §§1611, 1681qg
and 1681r), th Products Labeling Act of 1939 (15 U.S.C. §68), the Fur
Products Labeli (15 U.S.C. §69), the Textile Fiber Products
Identification Act &t S.C. §70 et seq.), the Consumer Product Safety Act
(15 U.S.C. §2051 et .); the Flammable Fabrics Act (15 U.S.C. §1191 et
seq.), the Refrigerator Safety Device Act (15 U.S.C. §1211 et seq.), Title I
of the Magnuson-Moss War Federal Trade Commission Improvement Act (15
U.S.C. §2301 et seq.), the ral Trade Commission Act (15 U.S.C. §41 et
ng.), and Section 11(1) of layton Act (15 U.S.C. §21(1)) relating to
violations of orders issued the Federal Trade Cammission. Upon
appropriate certification by the ral Trade Commission, the institution
of criminal proceedings, under the al Trade Commission Act (15 U.S.C.
§56(b)), the determination whether 23?' Attorney General will commence,
defend or intervene in civil proceed er the Federal Trade Commission

Act (15 U.S.C. §56(a)), and the determ ion under the Consumer Product
Safety Act (15 U.S.C. §2076(b)(7)), the Attorney General will
initiate, prosecute, defend or appeal an ac selecting to the Consumer
Product Safety Commission. 0

E. Customs Cases: All litigation incident t@ reappraisement ard
classification of imported goods, including the defe all suits in the
Court of International Trade and the handling of cu peals in the
United States Court of Appeals for the Federal Circui F 28 C.F.R.
§0.45(c).

F. Foreign Litigation and Related Matters: All legal proceedings in
foreign tribunals by or against the United States, its agencies amd
instrumentalities, all civil suits in foreign tribunals against diplomatic
and consular agents of the United States and civilian or military personnel
stationed abroad for acts which they have performed in the course of their
government service, legal representation of officials of the Department of
Justice and other law enforcement officers of the United States who are
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charged with criminal violations of foreign law as a result of acts which
they performed in the ocourse of their service, assertion of sovereign
immunity in suits against foreign states in American domestic ocourts in
instances where the Department of State has recognized such immunity;
assistance in executing international judicial assistance requests fram
foreign tribunals under the Hague Service Convention of 1965, TIAS 6638,
and the Hague Evidence Convention of 1969, TIAS 7444; and providing counsel
and advice to Departmental personnel with regard to judicial assistance
requests issued by our courts and addressed to foreign tribunals. See 28
C.F.R. §§0.46 and 0.49.

G. Fraud Cases: Civil claims arising from fraud on the government
(other than antitrust, land or tax frauds), including claims under the False
Claims Act, the Surplus Property Act, the Contract Settlement Act, ard
claims involvi ribery, conflict of interest or for cammon law fraud. See
28 C.F.R. 50.4@

H. General % All claims and suits for money on behalf of the

government not othe cially assigned within the Department including
the foreclosure of , the assertion of claims in bankruptcy,
insolvency, corporat ganization, arrangement and probate and
administration proceedmg lmg matters arising out of devises ard

as to the validity of title nds involved and litigation pertaining
to such determinations within jurisdiction of the Land and Natural
Resources Division); reparation against common carriers; assertion
of veterans' reemployment rights 1 vate industry and their claims for
related benefits guaranteed by 38 g. §§3021-3026; defense of suits
against the government involving wet insurance programs; and the

bequests and inter vivos gl a; the United States (except determinations

defense of foreclosure, quiet title ition actions in which the
government or a government officer or is named as a deferdant
because of the government's non-tax liens on property involved. See 28

C.F.R. §§0.45(e) and (h).

I. Federal Programs and General Litigation:% litigation by and
against the United States, its agencies and office i 1 courts which
are not otherwise assigned. This litigation included iymative suits to
enforce governmental policies or proceedings of feder@l officers and
agencies. Litigation includes, but is not 1limited to, injunctive ard
declaratory Jjudgment suits to prevent or mandate certain governmental
actions, suits brought pursuant to the Administrative Procedure Act on
procedural or substantive grounds, challenges to statutes as allegedly
unconstitutional and suits to obtain alleged rights or enforce certain
government obligations.
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J. Immigration Litigation: All civil litigation arising under the
immigration and nationality laws (except forfeitures and proceedings
against Nazi war criminals within the jurisdiction of the Criminal Division
under 28 C.F.R. §0.55(f)) and the passport and visa laws and investigations
and other appropriate inquiries pursuant to all the powers and authority of
the Attorney General to enforce the immigration and naturalization of
aliens except as they relate to the individuals identified in 8 U.S.C.
§§1182(a)(33) and 1251(a)(19) within the jurisdiction of the Criminal
Division under 28 C.F.R. §0.55(f).

K. Patent and Allied Cases and Other Patent Matters: Patent,
copyright and trademark litigation in the courts and before the Patent
Office, including patent and copyright infringement suits in the Court of
Claims (28 U.Ss@. §1498), suits for compensation under the Patent Secrecy
Act where an ifiyéhtion has been ordered to be kept secret in the interest
of national dkg (35 U.S.C. §183), suits for compensation for
unauthorized pra of a patented invention in the furnishing of
assistance under reign Assistance Act (22 U.S.C. §2356), suits for
compensation for the" ung@thorized communication of restricted data by the
Atomic Energy Commissi her nations (42 U.S.C. §2223), interference
proceedings (35 U.S.C. 556?141, 142, 146), defense of the Register of
Copyrights in his/her admi tive acts, suits for specific performance
to acquire title to patents, civil patent-fraud cases. See 28 C.F.R.
§0.45(f).

States arising under the Federal Claims Act and special Acts of
Congress; defense of tort suits agai government cost-plus contractors,

L. Tort Cases and Matters: %of tort suits against the United
employees and serv1cemen which are agé

the recovery of medical
.R. §8§43.1-43.41; ard,

damage to government property and actions
expenses under 42 U.S.C. §§2651-2653 and 28
subject to the provisions of 28 C.F.R. § , the adjustment,
determination, compromise and settlement of all tort& ims asserted against
the Department of Justice under 28 U.S.C. §2672 (ex those assigned to
other officials by 28 C.F.R. §0.172(a)) and the approv disapproval of
compromise proposals in coonnection with administrati eJlaims asserted
against other federal agencies and which are referred purSuant to 28 C.F.R.
§§14.6 and 14.7. See 28 C.F.R. §§0.45(b), 0.172, 14.6-14.7 and 43.1-43.4.

The Assistant Attorney General of the Civil Division has been
delegated the ultimate and overall responsibility for proper conduct of
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litigation involving these cases, claims, and matters, although the
majority of them may be handled by U.S. Attorneys.

Policies and procedures are set forth more fully in Title 4 of this
Manual.

1-3.203 Civil Rights Division

The Civil Rights Division supports, coordinates and supervises the
enforcement of those federal statutes which secure and protect the civil
rights of persons within the jurisdiction of the United States. Such
statutes include those relating to conspiracy against rights of citizens;
deprivation of _rights under oolor of law; voting discrimination; equal
access to publi ations and public facilities; desegration of public
education; equa yment opportunity; fair housing; nondiscrimination in
revenue sharing rams; and deprivation of constitutional rights of
American Indians, persons committed to penal, mental, and juvenile
institutions and schodls gsfor the retarded. The enforcement of these laws
includes both civil acti nd criminal prosecutions.

The Civil Rights Divisi so confers with individuals and groups who
call upon the Department in ion with civil rights matters, advising
such individuals and initiati ropriate action where necessary. The
Division coordinates within the rtment of Justice all matters affecting
civil rights and counsels and assi other federal agencies as well as
state and local agencies in matters ining to civil rights. It conducts
research in civil rights matters and reconmendations to the Attorney
General concerning proposed policies and slation in the field.

Policies and procedures are set forth% fully in Title 8 of the

Manual. @
1-3.204 Criminal Division CG

Subject to the general supervision of the Attorne ral and under
the direction of the Associate Attorney General, the sistant Attorney
General of the Criminal Division is assigned the responsibility of
conducting, handling, or supervising the following:

A. Prosecutions for federal crimes not otherwise specifically
assigned. 28 C.F.R. §0.55(a).
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B. Cases involving criminal frauds against the United States except
cases assigned to the Antitrust Division (28 C.F.R. §0.40(a)) involving
conspiracy to defraud the federal government by violation of the antitrust
laws, and tax fraud cases assigned to the Tax Division (28 C.F.R. §§0.70,
0.71). 28 C.F.R. §0.55(b).

C. All criminal and civil litigation under the Controlled Substances
Act, 84 Stat. 1242, and the Controlled Substances Import and Export Act, 84
Stat. 1285 (Titles II and III of the Comprehensive Drug Abuse Prevention and
Control Act of 1970). 28 C.F.R. §0.55(c).

D. Forfeiture or civil penalty actions (including petitions for
remission or mitigation of forfeitures and civil penalties, offers in
campromise and lated proceedings) under the Federal Aviation Act of 1958,

the Contraba nsportation Act, the Copyrights Act, the customs laws
(except those ed to the Civil Division which involve Sections 592,
704(1i)(2), or 7 2) of the Tariff Act of 1930), the Export Control Act
of 1949, the Fede cohol Administration Act, the Federal Seed Act, the

the Hours of Service Act, the Animal Welfare Act,
ality Act (except civil penalty actions ard
reto), the neutrality laws, laws relating to

and dangerous drugs, other controlled
ials, pre-Columbian artifacts, coinage, ard
firearms, locomotive inspecti U.S.C. §§22, 23, 28-34), the Organized
Crime Control Act of 1970, pri ade goods (18 U.S.C. §§1761-1762), the
Safety Appliance Act, standard barr (15 U.S.C. §§231-242), the Sugar Act
of 1948, and the Twenty-Eight Hour ?28 C.F.R. §0.55(d).

Gold Reserve Act of 3
the Immigration and
petitions and offers re
cigarettes, liquor, nar

substances, gambling, war

E. Subject to the provisions of 2,@.12. §§0.160-172, consideration,
acceptance, or rejection of offers in t@rcmise of criminal and tax
liability under the laws relating to liquor, tics and dangerous drugs,
gambling, and firearms, in cases in which iminal liability remains
unresolved. 28 C.F.R. §0.55(e).

F. All criminal litigation and related inves;?ions and inquiries
pursuant to all the power and authority of the Attor eral to enforce
the Immigration and Nationality Act and all other ]@elating to the
immigration and naturalization of aliens; all advice to Attorney General
with respect to the exercise of his/her parole authority under 8 U.S.C.
§1182(d)(5) concerning aliens who are excludable under 8 U.S.C.
§§1182(a)(23), (28), (29), or (33); and all civil litigation with respect to
the individuals identified in 8 U.S.C. §§1182(a)(33), 1141(a)(19). 28
C.F.R. §0.55(f).
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G. Coordination of enforcement activities directed against organized
crime and racketeering. 28 C.F.R. §0.55(g).

H. Enforcement of the Act of January 2, 1951, 64 Stat. 1134, as
amended by the Gambling Devices Act of 1962, 76 Stat. 1075, 15 U.S.C. §§1171
et seq., including registration thereunder. See also 28 C.F.R. §3.20. 28
C.F.R. §0.55(h).

I. All civil proceedings seeking exclusively equitable relief against
Criminal Division activities including criminal investigations,
prosecutions, and other criminal justice activities (including without
limitation, applications for writs of habeas corpus not challenging
exclusion, deportation or detention under the immigration laws ard coram
nobis), excep that any such proceeding may be conducted, handled,

supervised by ther division by agreement between the head of such
division and lstant Attorney General in charge of the Criminal
Division. 28 C. O 55(1)

J. IntematlonYe radition proceedings. 28 C.F.R. §0.55(3j).

K. Relation of mi to civil authority with respect to criminal
matters affecting both. ’V §0.55(k).

L. All criminal matters under the Labor-Management Reporting
and Disclosure Act of 1959 (73 star. 519). 28 C.F.R. §0.55(1).

M. Enforcement of the foll I@ scribed provisions of the United
States Code:

1. Sections 591 through 593 ions 595 through 612 of Title
18, United States Code, relating elections and political
activities;

Sections 1973i ard

2. Sections 241, 242, and 594 of Title
y relate to woting

1973j of Title 42, United States Code, insofar
and election matters not involving discriminati intimidation on
grounds of race or oolor, and Section 245(b)(1) itle 18, United
States Code, insofar as it relates to matt not involving
discrimination or intimidation on grounds of race, color, religion, or
national origin;

3. Section 245(b)(3) of Title 18, United States Code, pertaining
to forcible interference with persons engaged in business during a riot
or civil disorder; and

MARCH 23, 1984
Ch. 3, p. 29



UNITED STATES ATTORNEYS' MANUAL
TITLE 1--GENERAL

4. Sections 241 through 256 of Title 2, United States Code
(Federal Corrupt Practices Act). 28 C.F.R. §0.55(m).

N. Civil actions arising under 39 U.S.C. §§3010, 3011 (Postal
Reorganization Act). 28 C.F.R. §0.55(n).

0. Resolving questions that arise as to federal prisoners held in
custody by federal officers or in federal prisons, commitments of mentally
defective defendants and juvenile delinquents, validity and construction of
sentences, probation, and parole. 28 C.F.R. §0.55(0).

P. Superv1sion of matters arising under the Escape and Rescue Act (18
U.s.C. §§751, 7 ), the Fugitive Felon Act (18 U.S.C. §§1072, 1073), and the
Obstruction of plce Statute (18 U.S.C. §1503). 28 C.F.R. §0.55(p).

Q. Supervi of matters arising under the Bail Reform Act of 1966
(28 U.S.C 553041— 146-3152, 3568). 28 C.F.R. §0.55(q).

R. Supervision Qatters arising under the Narcotic Addict
Rehabilitation Act of 19 SSA U.S.C. §§4251-4255; 28 U.S.C. §§2901-2906; 42
U.S.C. §§3411-3426, 3441, 2 28 C.F.R. §0.55(r).

S. Civil proceedings in United States is the plaintiff filed
under the Organized Crime Contr ct of 1970, 18 U.S.C. §§1963-1968. 28
C.F.R. §0.55(s).

and kindred offenses directed against nternal security of the United

T. Enforcement of all criminal %lating to subversive activities
States, including the laws relating to sabotage, espionage, and

sedition; enforcement of the Foreign Assets 1 Regulations issued under
the Trading With the Enemy Act (31 C.F.R. 0.101 et seq.); criminal
prosecutions under the Atomic Energy Act of , the Smith Act, the
neutrality laws, the Arms Export Control Act, eral Aviation Act of
1958 (49 U.S.C. §1523) relating to offenses involvi security control
of air traffic, and 18 U.S.C. §799; and criminal pros for offenses,

such as perjury and false statements, arising out of epses relating to
national security. 28 C.F.R. §0.61(a).

U. Administration and enforcement of the Foreign Agents Registration
Act of 1938, as amended; the act of August 1, 1956, 70 Stat. 899 (50 U.S.C.
§§851-857), including the determination in writing that the registration of
any person caming within the purview of the act would not be in the interest
of national security; and the Voorhis Act. 28 C.F.R. §0.61(b).
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V. Administration and enforcement of the Internal Security Act of
1950, as amended. 28 C.F.R. §0.61(c).

W. Civil proceedings seeking exclusively equitable relief against
laws, investigations, or administrative actions designed to protect the
national security (including without limitation personnel security programs
and the foreign assets control program). 28 C.F.R. §0.61(d).

X. Interpretation of Fxecutive Order No. 10450 of April 27, 1953, as
amended, and advising other departments and agencies in connection with the
administration of the federal employees security program, including the
designation of organizations as required by the order; the interpretation of
Executive Order No. 10501 of November 5, 1953, as amended, and of
regulations issued thereunder in accordance with Section 11 of that order;
and the interp tion of Executive Order No. 10865 of February 20, 1960.
28 C.F.R. §0.61¢(

Y. Libels %ivil penalty actions (including petitions for
remission or mitiga f civil penalties and forfeitures, offers in
compromise and related péedinqs) arising out of violations of the Trading
with the Enemy Act, t rality statutes and the Arms Export Control
Act. 28 C.F.R. §0.61(f). @l

Z. Enforcement and admi ation of the provisions of 2 11.5.C. §441e
relating to contributions by for nationals. 28 C.F.R. §0.61(q9).

§219, relating to officers and empl of the Tlnited States acting as
agents of foreian principals. 28 C.F. ﬁ”h).

BB, Criminal matters arising under the@d.itary Selective Service Act
of 1967. 28 C.F.R. §0.61(1i).

AA. Enforcement and administ(g%of the provisions of 18 U.S.C.
R.

Further, the Assistant Attorney General iQ@tge of the Criminal
Division is authorized: @

A. To determine administratively whether the fede government has
exclusive or ooncurrent jurisdiction over offenses con;m{ ted upon lands
acquired by the United States, and to consider problems arising therefrom.
28 C.F.R. §0.56.

B. To exercise the power and authority vested in the Attorney General
by Sections 5032 and 5036 of Title 18, United States Code, relating to
criminal proceedings against juveniles. Further, the Criminal Division
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supervises the implementation of the Juvenile Justice and DNDelinquency
Prevention Act (18 U.S.C. §5031 et seq.). 28 C.F.R. §0.57.

C. To exercise or perform any of the functions or duties conferred
upon the Attorney General by the Act to Compensate Law Enforcement Officers
not Employed by the United States Killed or Injured While Apprehending
Persons Suspected of Committing Federal Crimes (5 1.S.C. §§8191, 8192,
8193). 28 C.F.R. §0.58.

D. To exercise or perform the functions or duties conferred upon the
Attorney General by Section 3331 of Title 18, United States Code, to certify
that in his/her judgment a special grand Jjury is necessary in any judicial
district of the United States because of criminal activity within such
district. 28 C.F.R. §0.59(a).

E. To e l@e or perform the functions or duties conferred upon the
Attorney General ion 3503 of Title 18, United States Code, to certify
that the legal pr ing, in which a motion to take testimony by deposition
is made, is against pe on who is believed to have participated in an
organized criminal acti where the subject matter of the case or
proceeding in which the souqht is within the coanizance of the
Criminal Division pursuan C F.R. §0.55, or is not within the
cognizance of the Civil Right i 28 C.F.R. §0.59(b).

F. To exercise the power thority vested in the Attorney General
by Section 7 of the Central Intell c: e Agency Act of 1949, as amended (50
U.S.C. §403h), with respect to en f certain aliens into the United
States for permanent residence. 28 C.FYRL §0.63.

G. To exercise or perform the func r duties conferred upon the
Attorney General by Section 3503 of Title 18, i‘ted States Code, to certify
that the legal proceeding, in which a motion to testimony by deposition
is made, is against a person who is believed ve participated in an
organized criminal activity, where the subject r of the case or
proceeding in which the motion is sought is within cognizance of the
Criminal Division pursuant to 28 C.F.R. §0.61. 28 C.F. 4.

H. To exercise all of the power and authority vested/in the Attorney
General under Section 4102 of Title 18, United States Code, which has not
been delegated to the Director of the Bureau of Prisons under 28 C.F.R.
§0.96b, 1including specifically the authority to find the transfer of
offenders to or from a foreign country under a treaty as referred to in Pub.
L. 95-44 appropriate or inappropriate. 28 C.F.R. §0.64-2.
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Further, the Assistant Attorney General in charge of the Criminal
Division shall:

A. Be a member and serve as Chairman of the committee which represents
the Department of Justice in the development and implementation of plans for
exchanging visits between the Iron Curtain oountries and the United States
and provide Department of Justice representation on the Interdepartmental
Committee on Internal Security. 28 C.F.R. §0.62(a) amd (b).

B. Have the authority and perform the functions of the "Central
Authority" or "Competent Authority" (or like designation) under treaties
between the United States of America and other countries on mutual
assistance in criminal matters which designate the Attorney General or the
Department of Justice as such authority. 28 C.F.R. §0.64-1.

Policies Z@procedures are set forth more fully in Title 9 of the

Manual. d)

1-3.205 Land and Natur sources Division

The Assistant Atto General in charge of the Land and Natural
Resources Division is res for the conduct of law suits, both in
rel

federal and state courts, not only to the assertion and protection

of interests in specific real y and natural resources owned or sought
to be acquired by the federal go t (or held by the federal government
in trust for Indian tribes and iduals) but relating also to the
protection of the American environmen rally.

ible for civil amd criminal
ution; to protect against

More specifically, the Division is
actions to abate water, air and noise
hazardous waste; to enforce wildlife laws; a protect navigable waters
of the United States, including adjacent we S. The Division also
defends the United States against legal challeng the federal programs
in the areas just mentioned. O’

The Division's work also encompasses civil actions@f the acquisition
of property; to remove clouds and to quiet title; to r er possession of
property; to recover damages for trespasses; to determine boundaries; to
cancel patents; to establish rights in minerals, in oil reserves, and in
other natural resources, including those of the Outer Continental Shelf; to
establish water rights and protect water resources; defend actions for
comensation for the claimed taking by the United States of real property or
any interest therein; to defend actions alleging either unfair dealings with
Indian tribes or inadequate compensation for lands and interests acquired
from Indian tribes by the United States through treaties or otherwise; and
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to defend actions seeking to establish an interest in real property adverse
to the United States.

In addition, the Division represents Indians and Indian tribes in
certain matters (other than civil rights cases) not relating to trust
proverty; it defends officers of the United States with respect to their
actions relating to federal lands and resources, and handles injunction and
mandamus proceedinas and litigation rising from contracts whenever those
matters affect the rights of the United States in the use or title of its
real property. FExcept as delegated to the other departments and agencies,
the division passes upon the title to all real property and interests in
real property acquired by the United States by direct purchase.

The Division defends suits against government officers arising out of
the National ntal Policy Act and represents the Administrator of
the Environmen a@l“iection Agency in suits involving djudicial review of
the Administrato tions. With respect to any matter assigned to the
Land and Natural s Division in which the Environmental Protection
Agency 1is a party, @ sistant Attorney General of the Division, or
his/her designee, may ex@e the functions and responsibilities undertaken

e Memorandum of Understandina between the

?vironmental Protection Agency. 28 C.F.R.

by the Attorney General
Department of Justice and
§0.66.

The Assistant Attorney G al and his/her designees are also
authorized to exercise the powers % authority vested in the Attorney
io

General by Section 23(b) of the Air Airway Development Act of 1970
(28 C.F.R. §0.67); under the provis of Sections 3 of the Act of August
7, 1974, 61 Stat. 914, 30 1U.S.C. §352, re ing the leasing of minerals on
lands under the jurisdiction of the nt of Justice (28 C.F.R.
§0.68); by Pub.L. 87-852, with respect to ing the determination and
grants necessary in carrying out the purposes o e Act (28 C.F.R. §0.69);
and by the Act of June 4, 1934, 48 Stat. 836, wi spect to approving the
making or acceptance of conveyances by the Secr elof the Interior on
behalf of the United States. 28 C.F.R. §0.69%a. @

Policies and procedures are set forth more fully }itle 5 of the
Manual.
1-3.206 Tax Division

The Assistant Attorney General of the Tax Division has jurisdiction

over the prosecution of criminal proceedings arising under the internal
revenue laws, with the exception of proceedings pertaining to misconduct of
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Internal Revenue Service personnel, to taxes on liquor, narcotics,
firearms, coin-operated gambling and amusement machines, and to wagering,
forcible rescue of seized property (26 U.S.C. §7212(b)), corrupt or forcible
interference with an officer or employee acting under the internal revenue
laws (26 U.S.C. §7212(a)), unauthorized disclosure of information (26 U.S.C.
§7213) and counterfeiting, mutilation, removal or reuse of stamps (26 U.S.C.
§7208). 28 C.F.R. §0.70(b).

The Tax Division is responsible for prosecution and defense in all
courts, other than the Tax Court, of civil suits, and the handling of other
matters, arising under the internal revenue laws, and litigation resulting
from the taxing provisions of other federal statutes except for those
matters assigned to the Criminal Division. The Division has authority over
the enforcement of tax liens and mandamus, injunctions, and other special

actions or ral matters arising in connection with internal revenue
matters. Assistant Attorney General of the Tax Division has
jurisdiction tions arising under Section 2410 of the United States

Code whenever ited States is named as a party to an action as the
result of the exi%m of a federal tax lien, including the defense of
other actions arisin&der Section 2410, if any, involving the same
property whenever a -I¥en action is pending under that section. 28
C.F.R. §0.70(c). &

The Assistant Attorney ral of the Tax Division is authorized to
handle matters involving the i ity of the federal government from state
or local taxation (except ti to set aside ad valorem taxes,
assessments, special assessments, tax sales of federal real property,
and matters involving payments in 1 taxes), as well as state or local
taxation involving contractors performi tracts for or on behalf of the
United States. 28 C.F.R. §0.71. @

The Division supervises or conducts te litigation in civil amd
criminal tax cases, including appeals from dect of the United States Tax

Court. O/

Policies and procedures are set forth more £ in Title 6 of this
Manual.

1-3.207 Justice Management Division

The Justice Management Division (JMD) is the principal organizational
unit responsible for management and administrative support in the Department
of Justice. Under the direction of the Assistant Attorney General for
Administration (AAG/A), JMD provides Department-wide policy guidance for a
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variety of management, administration, and organizational matters. It also
provides direct administrative services to the Department's offices, boards,
and divisions and, to a limited extent, its bureaus.

The following is a general description of the organizational missions
and functional responsibilities assigned to the AAG/A.

A. JMD Mission: The mission of JMD is:

1. To be the Attorney General's principal management and
administrative resource in support of the Department's goals and

operations;

2. To establish administrative policies, proarams, and procedures
for the De nt in order to ensure that its mission is achieved in
an effectiw fficient manner;

3. To pr or the review of the Department activities to

ensure compliance #with federal laws and regulations and Department
directives and policigs;

gement, financial, and administrative
peration of central administrative
offices, hoards, and divisions.

4, To provide m
assistance, including
facilities and services, to

As 1is evident in its mission, s more than a centralized provider
of direct administrative services for components of the Department; it
also plays a significant advisory role shaping Departmental policies,
programs, and procedures, and in ensur hat Departmental activities
comply with applicable statutes, regulati irculars, and orders. 1In
addition, throuah its liaison role, .JMD re@onts the offices of the
Attorney General, the Deputy Attorney General, the Associate Attorney
General on organizational, management, and admini ive matters with the
other principal organizational units of the Dep and with other
federal agencies, including such central management ies as the Office

of Management and Budget, and Office of Personnel Mana , the General
Services Administration, and the General Accounting Officeédjell as other
executive, judicial, and legislative agencies within the f al government.

Consequently, the organizational roles of JMD and its relationship with
other units of the Department are both widespread and multifaceted.

B. Functional responsibilities: 1In addition to the multiplicity of
its purpose and intradepartmental activites, JMD is a functionally diverse
organization. The Division's functional responsibilities vary in nature,
scope, and complexity within the realm of management assistance and
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administration. The recent trend toward increased specialization within
JMD, particularly in the information processing arena, has contributed to
this functional diversity.

The functional responsibilities assigned to the AAG/A are enumerated in
Title 28 of the Code of Federal Regulations, Subpart O. These specific
functional responsibilities include:

1. Equal employment opportunity;
2. Security;

3. Legal review (administration and management) ;
4. }.l it;
5

6. Finan%l resource management;

7. Program 1m/management assistance;

8. Personnel ma t/training;
9. Mail/messenger n@»ent,
10. Real/personal proper{ nagement ;

11. Other general administr. services (e.g., motor wvehicles
and parking management); @

$)
13. Systems policy; GO/
14. Systems design and development; @

15. Printing and publications; /

16. Graphics and audiovisual;

12. Procurement/contracting;

17. Systems operations/telecommunications; and

18. Information access, research, and reference.
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As illustrated above, these basic policy and operations responsibilities
transcend a variety of functional areas.

C. JMD staff missions: Because JMD is functionally diverse, for the
most part, its organizational design rests upon a functional axis. Within
the division, 11 staffs with specialized functions and related areas of
responsibility are grouped into one of three offices, each directed by a
Deputy Assistant Attorney General. The Budget, Finance, and Evaluation
Staffs constitute the Office of the Controller; the Personnel, Adminis-
trative Services, and Procurement and Contracts staffs constitute the Office
of Information Technology. Because of the nature of their responsibilities,
the four remaining staffs -- the Audit, Security, and Egual FEmployment
Opportunity staffs and the Office of the Administrative Counsel -- report
directly to the Deputy Assistant Attorney General for Administration.

The individu issions of the 15 JMD staffs are listed below:

1. The missd of the Egual Fmployment Opportunity Staff is to
perform, execute ani administer staff functions for the Attorney

General and for t G/A -- the Department's Director of Equal
Employment Opportuni that will fulfill the responsibilities of
these officials for eq loyment opportunity within the Department
as prescribed by statutes 1lation, executive order, and internal
policy to ensure Depar -wide compliance and operational
effectiveness.

2. The mission of the Secu{ Staff is to develop, implement as
required, and monitor Department licies and programs affecting
the security of Department emp and resources, emergency
preparedness, and occupational safety alth matters.

3. The mission of the Office of Pﬁ.strative Counsel is to
execute legal staff functions for and on"%alf of the AAG/A in

fulfillment of his/her responsibilities to ens leqal sufficiency
of the Department's management and administrati rams, to include
the provision of legal advice and guidance to the ional staffs of
the AAG/A.

4., The mission of the Audit Staff is to formulate, implement, and
review Department-wide audit policies, standards, and procedures; to
plan, direct, and conduct independent audits of the Department's
internal activities and functions; and to conduct or coordinate the
audits of parties performing under contract, arants, or other
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agreements with the Department.

5. The mission of the Budget Staff is to develop and monitor all
policies pertaining to Department-wide budget formulation, budget
review, budget execution, and resource management.

6. The mission of the Finance Staff is to ensure that all
Department components meet the financial and accounting requirements of
statutes and regulations, including the assurance that all systems are
approved by the General Accounting Office, It provides direct
accounting support to the offices, boards, and divisions and for the
Department's centralized financial systems.

T e mission of the Evaluation Staff is to provide Department
leadershj ith the capacity to review Department programs; evaluate
f%;s e

their ef ness, efficiency, and/or impact; and identify anrd
recommend riate program or management improvements.

8. The mzi of the Personnel Staff is to develop and implement
Department-wide nnel policies and programs which meet legal,
regulatory, and policy requirements and to provide operating

.

personnel support &s to the offices, boards, and divisions

(except for the Execut Office for U.S. Attorneys).

9. The mission of Administrative Services Staff is to
develop, administer, and evalué@te Department-wide policy and programs
for real property management rsonal property management, mail
management, consumer affairs, visory committee management. The
staff provides direct administrat pport services to the offices,
boards, and divisions of the Depa in the above program areas.

10. The mission of the Procuremen nd Contracts Staff is to

provide Departmental procurement policy, ural guidance, ard
technical assistance that is consistent %tl’;e law anmd Federal

Procurement Regulations and campatible with ission needs of the
program offices and bureaus of the Departmen to support the
offices, boards, and divisions through timely a@ition of quality
goods and services.

11. The mission of the Systems Policy Staff is to develop, coor-
dinate, administer, and evaluate Department-wide policy and programs
for automated information systems; technical research and development
activities; correspondence, directives, and forms management
activities; and public use reports and interagency reporting clearance
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activities; and to ensure that such activities are compatible with
corresponding directives issued by the central management agencies and
other government-wide regulatory/statutory authorities.

12. The mission of the Information Systems Staff is to develop,
implement, and monitor Department-wide policies and programs for office
automation, systems development activities, visual communications, data
base maintenance, and publications and printing; and to provide
efficient management controls and support services in these program
areas for the Department.

13. The mission of the Litigation Systems Staff is to analyze,
design, and provide computerized services/systems 1n support of the
litigation mission of the Department and other agencies of the federal
government appropriate, and to provide ocoordination and liaison
activities the legal community and technical components to

ensure the ef 1¥ness and responsiveness of these services/systems

in maximizing attorney resource utilization.

e Computer Technology and Telecommunications
Staff is to provid n-user automatic data processina and
telecommunications facil and services to support Departmental

activities; and to establi d maintain policy regarding the use of
voice and data telecommunicati -

15. The mission of the Liééz Staff is to identify, oollect,
organize, and disseminate infor % to the offices, boards, and

14, The missi

divisions and to establish Departme ide management policy for files
maintenance and records disposition. @

1-3.300 BUREAUS 0@0
Q

A. The Bureau of Prisons has responsibility for th management of
federal penal and correctional institutions. The Director of the Bureau of
Prisons directs all of its activities, and reports directly to the Associate
Attorney General and is under the general supervision of the Attorney
General (18 U.S.C. §4041, 28 C.F.R. §§0.95-0.99). He/she has the authority
to promulgate rules governing the control of federal penal institutions and
the responsibility for the classification, governance, discipline, treatment
and rehabilitation of inmates confined therein (A.G. Order No. 675-76, 41
Fed. Reg. 56802, December 30, 1976).

1-3.301 Bureau of Prisons

Pursuant to 18 U.S.C. §§4002, 4082, the Director of the Bureau of
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Prisons may contract with state and local authorities for the imprisonment
of persons held under authority of any enactment of Congress. (On the other
hand, under 18 U.S.C. §5003, the Attorney General may contract with state
authorities for the holding of oonvicted state offenders in federal
institutions).

The Bureau of Prisons places a large number of inmates serving sentence
in a wide variety of non-federal contract facilities under Sections 4002 ard
4082. There are inmates serving short sentences in local jails, inmates
serving the last few months of the confinement portion of their sentence in
community treatment centers, adults (primarily those who need protection
from other inmates) serving long portions of their sentences in state
prisons and all Jjuveniles committed under the Juvenile Justice and
Delinquency Prevention Act in state juvenile correctional institutions and
private and 1 facilities.

In order intain uniform standards, so far as possible, for the
control and trea of federal prisoners in non-federal institutions, a
statement of polici regulations is included in each federal contract.

Payments under the cogitra¢t are subject to the provisions of the policies

and regulations. The i and regulations cover all areas of programs
and services: personn ical, food service, admission, release,
employment and counseling ices, inmate correspondence and visiting,
photographing and publicity, s to legal materials, and access to

counsel. Details of the contr and its attachments can be obtained fram
the Bureau of Prisons' Community PrpbOgrams Manager for the area or fram the
Bureau's regional offices.

Another specialized area of con the Bureau of Prisons is the
administration of some portions of 13 of Title 18, dealing with
Mental Defectives, or those who are i t to stand trial. Persons
found to be mentally incompetent, under 18 q‘;\c. §4246, are cammitted to
the custody of the Attorney General. They laced in an appropriate
federal institution, with mental health facilit staffing, or in a
contract facility. Since these commitments stret Bureau of Prisons'
mental health staff capacity to its limit, commitme r Section 4244,
to examine the defendant and report to the court, shou rdinarily not be
made to a Bureau of Prisons institution. Section 4244-€xaminations should
be made, whenever possible, by local psychiatrists.

Questions about federal sentences, their interpretation, computation,
and implementation, may be addressed to Bureau of Prisons administrative
officers or attorneys. These questions would include the place to be
designated for service of the federal sentence, and the programs and other
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attributes available at each federal facility.

Community Programs Managers, who are assigned to limited geographical
areas, should be known to each U.S. Attorney's office, since they would
serve as the first line of contact for any questions or problems which may
arise under the Bureau of Prisons' areas of concern.

The Bureau of Prisons is now divided into five regions, for
administrative and management purposes. These five offices are
Philadelphia, Pennsylvania; Atlanta, Georgia; Kansas City, Missouri; Dallas,
Texas; and Burlingame, California. TInformation about Bureau of Prisons'
policies and operations may be obtained from the appropriate regional
office. Each regional office has a staff attorney, who should be the
contact for questjons concernina Bureau of Prisons' legal matters. These
Regional Counse responsibility for such things as release of prisoner
records, tort claimsg, complaints about prison conditions.

B. The Directo g the Bureau of Prisons also serves as Commissioner
of Federal Prison Industpies, Inc. This corporation, under the policy

guidance of a Presidefti -appointed board of directors, conducts
industrial operations in penal and correctional institutions. Title
18, United States Code, Chap 7 (84121 et seq.). 28 C.F.R. §0.98.

1-3.302 Drug Enforcement Adminiki

The primary responsibility of mf Enforcement Administration (DFA)
is the enforcement of the laws and st s relating to narcotic drugs,
marihuana, depressants, stimulants, and hallucinogenic drugs. Its
objectives are to reach all levels of sour of supply and to interdict
illegal drugs before they reach the user. DEA stablished July 1, 1973,
by Presidential Reorganization Plan No. 2. It ted from the merger of
the Bureau of Narcotics and Dangerous Drugs, the ice for Drug Abuse Law
Enforcement, the Office of National Narcotics Inte @we, those elements
of the Bureau of Customs which had drug investigative nsibilities, and
those functions of the Office of Science and Technolog ai!j were related

e

to drug enforcement. DEA was established to more ively ocontrol
narcotics and dangerous drugs abuse through enforcement ¥ prevention. In
carrying out its mission, DEA cooperates with other federal agencies,
foreign as well as state and local governments, private industry, and
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non-governmental organizations.

DEA conducts domestic and international investigations of major drug
traffickers, concentrating its efforts at the major sources of illicit
supply or diversion and the systems set up to obtain and distribute illegal
drugs. It places particular emphasis on the immobilization of clandestine
manufacturers, international traffickers, and origins of diversion fram
legitimate channels. In addition, DEA works cooperatively with other
agencies, as well as independently, to institute national drug abuse
prevention programs.

DEA also regulates the legal distribution of narcotics and dangerous
drugs. This includes the appropriate scheduling of controlled substances,
and establishing import, export and manufacturing quotas for these drugs.
Drug manufac?rers, distributors, practitioners and other persons

(o)

responsible handling, dispensing, or prescribing narcotics and
dangerous drug be registered by DEA and are subject to periodic
inspections by D iance investigators who check for recordkeeping ard
security safequards){of . controlled substances. Such supervision of

legitimate trade insure@ adequate supply of drugs for medicinal purposes
and research, and at time it is instrumental in preventing
diversion of drugs into illi channels. These regulations are found in 21
C.F.R. §1300 et seq.

DEA has an Office of Int@ence staffed by criminal investigators
and intelligence analysts. Each ield Division in the domestic United
States and in foreign countries h%r igned to it an Intellience Unit and
all information concerning illicit ics and dangerous drugs trafficking
organizations and individuals is furni these units and the Office of
Intelligence where it is collated, yzed, and disseminated as
interpretive intelligence to DEA Bureau toms and Border Patrol and
other U.S., state and local enforcement agenci

iping in narcotics and
icers from agencies

DEA's Office of Training conducts intensive
dangerous drugs law enforcement for law enforceme
throughout the U.S. and the world. Eight-week e conducted in
which police officers receive training similar to tha ch DEA special
agents receive, as is a four-week Advance Institute forDrug Enforcement
Officers. In addition, they are introduced to management concepts which
will enable them to develop and lead drug investigative units and organize
drug prevention programs in their own communities. Specialized two-week
schools offer 80 hours of instruction to state, county and city officers in
the basic techniques or narcotics and dangerous drugs investigation. These
schools are held at the Federal Law Enforcement Training Center in Glynco,
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Georgia and at field locations throughout the United States.

The Office of Training conducts intensive, practical training programs
in foreign countries designed to satisfy the needs of the recipient nations
and assist DEA's international enforcement mission. The programs, ranging
from two or three days to three weeks, are presented in the native language
of the participant and are heavily reinforced with practical exercises which
utilize the most sophisticated enforcement techniques and equipment.

Special seminars and briefings are conducted for forensic chemists,
other federal agencies, civil groups, foreian dignitaries and other visitors
at the Institute and at various locations in the United States.

DEA also ucts, in cooperation with other elements of the Department
of Justice, tr;? programs for U.S. Attorneys' staffs and state and local
prosecutors, whi@ designed to improve the quality of investigative and
prosecutive effort&rouqhout the country. DEA and the FBI offer a two-
week asset removal ing proaram which is available to Assistant U.S.
Attorneys.

information regarding the drugs under its
rolled scientific research in the field of

is conducted by both DEA scientists and
e

To accumulate up-t
jurisdiction, DFEA encourage
drug abuse. To this end, reSe
by independent laboratories ope
is directed toward information
criminal justice system to better oo
related aspects. Research encompas
biological research. DEA, as part
physicians, pharmacologists, psychol
pharmacists, and professional educators.

under contract to DEA., DEA's research
ri which will aid those within the
ith the drug abuse problem and its
inical, social, psychological, and
its scientific staff, employs
@ chemists, statisticians,

Another research and scientific responsibi of DEA is to determine
whether or not a drug should be controlled becau f its abuse potential.
Procedures for classification were established @Ger the Controlled
Substances Act of 1970. The procedure employs the re c@es and cooperation
of the Department of Health and Human Services.

The DEA maintains on—going cooperative investigative’!ask forces with
state and 1local agencies and regularly responds to requests for
investigative assistance from state and local authorities. DEA,
through its six testing laboratories, provides analyses of drug evidence and
also supplies related expert testimony.
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DEA agents also actively assist state and local officials through the
DEA Task Forces and the Metropolitan Enforcement Group (MEG) system. These
action groups are designed to take the illicit drugs off the street. MEGS
are designed to effect metropolitan area cooperation among the various local
jurisdictions located within that area.

1-3.303 Federal Bureau of Investigation

The Federal Bureau of Investigation (FBI), was established in 1908.
The Director of the FBI is appointed by the President, subject to Senate
confirmation, and reports directly to, and is under the supervision of, the
Attorney General. The appointment cannot exceed ten years.

A. Organization at FBI Headquarters: 1In addition to the Director,

there are th ecutive Assistant Directors who head Law Enforcement
Services, Inves ns, and Administration. They oversee ten divisions
and one office, ea by an Assistant Director, which are as follows:

1. Identifica& Division

2. Training D

3. Adninistratl 1ces Division

4. Records Manag ivision

5. Intelligence Divi

6. Criminal Investiga Dnnsmn

7. Laboratory Division

8. Technical Services D1v

9. Legal Counsel D1v151on

10. Inspection Division

11. Office of Congressional ic Affairs

Investigations are supervised at FBI He ers in Washington, D.C.,
for the specific purpose of effecting investi coordination, giving
direction to the investigative activities in field service, ard
disseminating reports to government agencies having propriate official

interest.

B. Organization in the Field: There are 59 fie&visions of the
FBI located throughout the United States including field offices at San
Juan, Puerto Rico; Anchorage, Alaska; and Honolulu, Hawaii. These offices
are established at locations depending upon the wolume of work and the
requirements for supervision. The field divisions supervise the work of
approximately 420 satellite offices, called resident agencies, which usually
have fram one to twelve employees.
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In charge of each of the field divisions is a Special Agent with the
title of "Special Agent in Charge," except the New York Division which is
under the direction of an "Assistant Director in Charge." They are
responsible for all FBI operations in the field division in which their
office is located. There is also an Assistant Special Agent in Charge of
each field office. The New York City Division has four Special Agents in
Charge, and the larger field divisions have more than one Assistant Special
Agent in Charge. Various supervisors assist in the handling of the
administrative and investigative duties within each field division.

The FBI also maintains 13 overseas offices, commonly referred to as
Legal Attaches or Legats. Iegal personnel are assigned abroad as FBI
liaison representatives to the police, security, and intelligence services
of the country countries covered by the respective legat.

Legats wer lished to promote cooperation with foreign authorities
and as a means the exchange of information on matters of mutual
interest. By virtu I policy and host-country statutes and agreements,
Legats are almost excelusiwely liaison officers and are not operational
unless prior concurrence (isobtained from FBI Headquarters, the respective
U.S. Ambassador, and th government. FBI Headquarters controls the
Iegat offices, and all req s_for the services of these offices must be
directed through the former.

C. Investigative Jurisdicti f the FBI: The FBI is charged with
investigating violations of the lawsﬁ the United States and collecting
evidence in cases in which the Uni tates is or may be a party in
interest, except in cases in which s @esponsibility is by statute or
otherwise specifically assigned to anothe estigative agency. Thus, the
FBI does not initiate, although it may ‘¢ ipate in, investigation of
internal revenue matters, counterfeiting forgery of government
obligations, alcohol tax, or other revenue viQlations, immigration and
naturalization matters, or other matters not with e jurisdiction of the
Department. Such matters are the primary responsibi of other federal
investigative and enforcement agencies. In Januar', 82, the Attorney
General granted concurrent “jurisdiction with th%q Enforcement
Administration (DEA) over narcotics offenses and made the /responsible to
the FBI Director.

In case of doubt as to whether the FBI has investigative jurisdiction
over a particular matter, the U.S. Attorneys or their Assistants should
confer with the responsible official of the local office of the FBI, or with
the Criminal Division of the Department.
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D. Partial List of Matters Investigated by the FBI: Among the
federal crimes investigated by the FBI are the following:

1. General Crimes:

Antiracketeering

Antitrust

Assassination, Kidnapping, or Assaulting the President, Vice-
President, Presidential Staff Member, or Vice-Presidential
Staff Member

Assassination, Kidnapping, or Assaulting a Member of Congress

Assassination, Kidnapping, or Assaulting an Executive Department
Head or Director, CIA

Assassination, Kidnapping, or Assaulting a Supreme Court Justice

Assaul¥ing or Killing Federal Officer

Bank Burglary

Bank

Bank Ro =

Bombing Matters

Bond Default
Bribery

Civil Rights

Congressional As ifiation Statute
Conspiracy (in matte r FBI jurisdiction)
Conspiracy to Impede o re an Officer
Contempt of Court

Copyright Matters @

Crime Aboard Aircraft

Crimes on Government ReservatiQ

Crimes on Indian Reservations /O

Crimes Within the Maritime Jurisdidtib

Destruction of Aircraft or Motor V%les Used in Interstate or
Foreign Commerce

Domestic Security @

Election Laws

Employee Retirement Income Security Act

Escaped Federal Prisoners, Escape and Rescue O’

Espionage /

Ethics in Government Act of 1978

Extortion

Extortionate Credit Transactions

Falsely Claiming Citizenship

False Entries in Records of Interstate Carriers

Federal Aviation Act
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Federal Housing Administration Matters

Federal Requlation of Lobbyina Act

Federal Tort Claims Act

Federal Train Wreck Statute

Fraud Against the Government

Fraud by Wire

Fraudulent Practices Concerning Certain Military and Naval
Documents and Seals of Departments or Agencies of the United

States

Government Property - Theft, Robbery, Embezzlement, Illegal
Possession, and Destruction

Harboring

Hobbs Act

Illegal ling Business

Illegal/‘@ufacture, Use, Possession, or Sale of Emblems and
Insi

Illegal Us Government Transportation Requests

Illegal Wea of the Uniform and Related Statutes

Impersonation

Interference wi crimination in Housing, Civil Rights Act of
1964, and f @y protected activities

Internal Security I i

Interstate Gamblina ACt

Interstate Obscene or H g Telephone Calls

Interstate Transportation Aid of Racketeering

Interstate Transportation of ling Devices

Interstate Transportation of ry Tickets

Interstate Transportation of Ob Matter

Interstate Transportation of Pris e Goods

Interstate Transportation of Stolen le

Interstate Transportation of Stolen Vehicle or Aircraft

Interstate Transportation of Stolen Pro

Interstate Transmission of Wagering Inform

Interstate Transportation of Wagering Para {Eadlia

Involuntary Servitude and Slavery

Irregularities in Federal Penal Institutions <;2:/

Kickback Racket Act

Kidnapping

Labor Management Relations Act, 1974
Migratory Bird Act

Narcotics Violations

National Bankruptcy Act

Obstruction of Justice

Perjury
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Protection of Foreign Officials

Racketeer Influenced and Corrupt Organizations

Railway Labor Act

Sabotage

Security Matters

Selective Service Matters

Sexual Exploitation of Children

Sports Bribery

Subversive Activities

Theft from Interstate Shipment

Unlawful Flight to Avoid Prosecution, Custody, Confinement, and
giving Testimony

Veterans Administration Matters

White_Slave Traffic Act

2. @1 ing Matters and Civil Cases

Admiral rs

Alien P y Custodian Matters

Ascertaining Fdnapcial Ability to Pay Claims, Fines, and Judgments

Civil Rights 1964, public accommodations, public education,
public facilities, employment (involving only governmental
agencies, sta nty, municipal, and in the private sector
only where the yee is under contract to the United

States), discrimi on in housing
Contract Settlement Act
Federal Reserve Act
Federal Tort Claims Act Q
Mail Frauds (accounting phases 0
National Bankruptcy Act
Real Estate Settlement Procedures f 1974
False Claims (civil)

3. Applicant Investigations: GO

Application for Executive Clemency (Onl e cases where
originally convicted of an offense wi jurisdiction of
FBI)

Application for pardon after campletion of sentence
Departmental applicants
FBI applicants

The FBI conducts investigations under Executive Order No. 10450,
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effective May 28, 1953, which prescribes procedures for the administration
of the federal employees security program covering all civilian employees
and applicants in the Executive Branch of the government. The FBI also
conducts applicant-type investigations for certain government agencies as
authorized under Presidential Executive orders, Departmental orders, and
statutes enacted by Congress.

E. Some Basic FBI Policies: The FBI is a career service; its
employees are selected without regard to political affiliation and
political considerations.

The FBI is a fact-finding and reporting agency only. The results of
FBI investigations are furnished without recommendation or conclusion to
U.S. Attorney' office or the Department for the determination of
appropriate ac The decision for action to be taken 1is the sole
responsibility o U.S. Attornevs or the Department, and Special Agents
are not authoriz express an opinion as to such matters. This policy
which prohibits from expressing an opinion, conclusion, or
recommendation extend t mvesthatlons of applicants for governmental
positions.

F. Cooperative Ser\rl the FBI: The cooperative services of the
FBI, such as flnqerprmt fication and scientific laboratory
examinations, are available ocal, county, state, and federal
enforcement and investigative age

G. Fingerprint Identification: @ FBI maintains an Identification

Division which 1is a national clear use of information based on
fingerprints of arrested persons. The fifigerprint cards on file in this
division are not only the fingerprints sted persons, but also are
prints submitted by the Office of Personnel ement, military services,
and others.

\
When the fingerprints of an arrested personecelved from a law
enforcement agency, they are searched through the files and the
contributing agency is advised of any previous arr%e rd in these
fingerprint files. If there is no previous record, the aﬁutinq agency
likewise is advised of this fact. Whenever arrests made in cases
investigated by the FBI the arrest record is included in the reports of
special agents. The Identification Division of the Bureau also makes
identifications of latent finagerprints, receives and records wanted notices
and renders many other services wherein fingerprint identification is vital
such as in disasters.
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When a U.S. Attorney's office requires the expert testimony of a
fingerprint examiner, the request shoiuild be made for the actual day on which
it is anticipated the testimony is required. Likewise, the Identification
Division should be promptly notified of any change in the examiner's court
appearance to insure that his/her services may be fully utilized.
Similarly, when a U.S. Attorney's office requires identification records for
trial, such requests should be made to the Identification Division at the
earliest possible date to insure their availability.

H. Services of FBI Laboratory: Examples of the types of examinations
the Laboratory is equipped to make are as follows:

biochemical, bioloagical, chemical, cryptanalytic, document,
electronic and radio engineering, explosives and their residues,
extortionake credit records, fibers, firearms identification and
ammuniti ling records and paraphernalia, glass, gunpowder,
handwrit nd hand printing, hairs, mathematics,
metallurgic ineralogical, neutron activation, number
restoration, %“ cological, photographic, ©printing, shoe
prints, serologic&tire treads, toolmarks, and toxicological.
Also the laborat

analyze paint, plastics, and other
commercial products. &S*n

D.C., for examination. Ask al office of the FBI for assistance in
the proper method of packing ansmitting evidence, and obtain the
services of FBI laboratory exper when expert testimony is needed in
connection with the prosecution o e in which the United States is a
party in interest. A request to the ment for authority to obtain the
services of such experts from other sou @ould not be submitted.

Evidence should be sent % ctly to the FBI Laboratory in Washington,

, the ocourt appearance of
the actual date on which
than for the date on
exact date on which

When expert testimony is desired for a
the FBI laboratory examiner should be request
it is anticipated the testimony will be needed
which the trial is to begin. It is realized that
the examiner's testimony will be desired cannot be determined.
However, if it can be expected that such testimony will needed on the
first day of the trial but rather on some subsequent days0f the trial, the
Laboratory should be so advised in order that every effort may be made to
insure that the examiner's absence from FBI Headquarters is held to a
minimum. Requests for testimony are handled by the FBI laboratory in the
order in which they are received. Therefore, to insure the presence of an
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expert at a trial, his/her appearance should be reguested as far in advance
as possible.

I. Training: 'The FBI trains its own personnel at the FBI Academy,
Quantico, Virginia. In addition, the FBI operates the FBI National Academy,
inaugurated in 1935, to train selected local police officers as executive
and command personnel. Annually, 1,000 local police officers attend the
National Academy for advanced training in law enforcement topics. The
FBI Academy also holds special police schools, seminars, and symposia
covering a broad spectrum of timely matters for police officers and other
members of the criminal justice community. Additionally, instruction in
forensic science is provided to state and local investigative and crime
laboratory personnel at the FBI Academy's Forensic Science Research and
Training Center.

Another fa{c}Q FBI training is conducted at the local level. Each
year FBI field instructors conduct many classes or law enforcement
topics for state, ?’ﬂ:y, and local police officers in their own
departments.

J. National Crime tion Center (NCIC): The FBI manages and
operates the National Cri mation Center (NCIC) system. NCIC is a
nationwide computerized info system which serves all levels of the
criminal justice community -- f state, and local. 1Its purpose is to
improve the administration of cr al justice through the more efficient
exchange of documented criminal justige information.

Participants in the NCIC system %inked to the FRI's computer at
Washington, D.C., through a nationwide communications network which

allows them to enter and access records tter of seconds. The NCIC
data base contains records on wanted perso tolen property (vehicles,
license plates, guns, securities, boats, an ther serially numbered
articles), and missing persons who meet cert criteria. NCIC also
contains criminal history records on persons arres fingerprinted for
serious or significant offenses. @

K. Uniform Crime Reporting: Law enforcement agencg/mroughout the
United States at city, oounty, and state levels subwit to the FBI
information on crime within their jurisdiction. From this information, the
FBI annually publishes a book entitled "Crime in the United States --
Uniform Crime Reports," which contains a nationwide view of crime, including
the extent of crimes known to the police, crime trend tables, arrest
statistics, and other related crime data. Copies of this annual publication
are furnished regularly by mail to U.S. Attorneys by the FBI.
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In addition to the annual publication, the FBI publishes preliminary
releases concerning crime and crime trends on a quarterly basis. Also, the
FBI publishes on a periodic basis information concerning the number of law
enforcement officers killed, assaults on federal officers, and nationwide
bombing information.

L. FBI Reports: In those criminal matters where decisions as to
prosecution are made by U.S. Attorney, the reports of investigations are
submitted directly to the U.S. Attorney's office by the local field office
of the FBI. These reports are confidential. They are not to be furnished
to persons outside the Department except pursuant to oourt order as
authorized or as required by statute, regulations and Supplement No. 4
(Revised), Departmental Order No. 3464 dated January 13, 1953. The
procedures for the production and/or disclosure of FBI material and/or
information 1? ponse to demands for the same are set forth in Attorney
General Order %dated January 18, 1973 (28 C.F.R. §16.21 et seq.).

When copies gorts are disseminated to the U.S. Attorney, copies of
the same reports nerally sent to the appropriate division in the
Department in Washingtz@.c.

reports submitted by FBI a e specific reason of the U.S. Attorney or
the Assistant U.S. Attorney why prosecution is declined. These
reasons are set forth for the artment's information and copies of the
reports containing such decisionsl/ﬁd opinions of the U.S. Attorney and

his/her staff are furnished to th @'ce of the U.S. Attorney, as well as
to the Department. 0

Under Departmental geFﬁcti.ons,. there is to be set forth in the

The following abbreviations are used in%ports:

AD - Assistant Director /;S\

ADIC - Assistant Director in Charge @
AGO - Adjutant General's Office O/
AKA - Also Known As @
CID - Criminal Investigation Detachment (Army)
DBA - Doing Business As O/
DEA - Drug Enforcement Administration
DOB - Date of Birth
EAD - Executive Assistant Director
FNU - First Name Unknown

FOIPA - Freedom of Information and Privacy Acts
FUG - Fugitive
INS - Immigration and Naturalization Service
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IDB - Local Draft Board
LNU - Last Name Unknown
MSN - Marine Serial Number
NCIC - National Crime Information Center
NISO - Naval Investigative Service Office
(field installations)
NMI - No Middle Initial
NMN - No Middle Name
NSN - Navy Serial Number
OSIAF - Office of Special Investigation (Air Force)
POB - Place of Birth
RUC - Referred upon completion to office of origin
SE - Special Employee (FBI)

SA - Special Agent (FBI)
SAA - 62% Agent Accountant (FBI)
SAC - S ent in Charge (FBI)
ASAC - Assi Special Agent in Charge (FBI)
SO - Sheri fice
SPOL - State Po
SS - Selective
SSAN - Social Secur unt Number

UNSUBS - Unknown Subijec
UCR - Uniform Crime Repﬂqi (or Report)
USA - U.S. Attorney

AUSA - Assistant U.S. Atto
USDC - U.S. District Court /

1-3.304 Immigration and Naturalization

The Commissioner of the ImigrationG Naturalization Service
administers and enforces the Immigration an ionality Act (8 U.S.C.
§1103) and all other laws relating to immigra (including admission,
exclusion and deportion), naturalization and nat ¥ty, subject to the
limitations of Section 103 of the Immigration anc%onality Act. 28
C.F.R. §0.105(a).

The Commissioner exercises and performs any othe authority,
functions, or duties conferred or imposed upon the Attorney General by any
of the above-mentioned laws, including the authority to issue regulations.
28 C.F.R. §0.105(b).

The Immigration and Naturalization Service investigates alleged
violations of the immigration and nationality laws, and makes
recommendations for prosecutions when deemed advisable. 28 C.F.R.

MARCH 23, 1984
Ch. 3, p. 54



UNITED STATES ATTORNEYS' MANUAL
TITLE 1--GENERAL

§0.105(d).

The Service patrols the borders of the United States to prevent the
entry of aliens into the United States in violation of law. 28 C.F.R.
§0.105(4).

The Immigration and Naturalization Service supervises naturalization
work in the specific courts designated by Section 310 of the Immigration and
Nationality Act to have Jjurisdiction in such matters, including the
requiring of accountings from the clerks of such courts for naturalization
fees collected, investigation through field officers of the qualifications
of citizenship applicants, and representation of the government in all court
hearings. 28 C.F.R. §0.105(e).

Other functions of the Service include: providing citizenship
textbooks @er services for the preparation of candidates for
naturalization

&110 schools; registering and fingerprinting aliens in
the United Stat eparing reports on private bills pertaining to
immigration mtters?:n directing members of the Service assigned to
accompany commercial aiér)ft to perform the functions of a U.S.C. deputy
&8 C.F.R. §0.105(f) et seq.

marshal as a peace offi

1-3.305 Office of Justice Ass ce, Research, and Statistics

The Office of Justice Assis Research and Statistics (OJARS) was
created by the Justice System Impr t Act of 1979, 42 U.S.C. §3701, Pub.
L. 96-157, (JSIA), to provide imp agement and coordination of the
National Institute of Justice, the Bur Justice Statistics, the Office
of Juvenile Justice and Delinquency ion, and the Law Enforcement
Assistance Administration. QJARS is headed coofn Assistant Attorney General
and provides direct staff support to and c&ﬁtes the activities of the
four JSIA agencies. @

A. The National Institute of Justice (NIJ) w.Q, ablished to provide
for and encourage research and demonstration effor the purpose of
improving federal, state, and local criminal justice ms and related
aspects of the civil justice system, preventing and reducimng crime, insuring
citizen access to appropriate dispute-resolution forums, improving efforts
to detect, investigate, prosecute, and otherwise combat and prevent white-
collar crime and public corruption, and identifying programs of proven
effectiveness or proven success or which offer a high probability of
improving the functioning of the criminal justice system.

The NIJ is headed by a Director with final authority over all grants,
cooperative agreements, and contracts awarded by the NIJ. A NIJ Advisory
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Board, oonsisting of 21 members representing the public interest and
experienced in the criminal or civil justice systems, is responsible for
recommending the policies and priorities of the NIJ and creating formal peer
review procedures over selected categories of grants, cooperative agreements
and contracts.

B. The Bureau of Justice Statistics (BJS) was established to provide
for and encourage the collection and analysis of statistical information
concerning crime, juvenile delinquency, and the operation of the criminal
justice system and related aspects of the civil justice system and to
support the development of information and statistical systems at the
federal, state, and local levels to improve their efforts to measure and
understand these areas.

BJS is h by a Director with final authority for all grants,
cooperative ts, and contracts awarded by BJS. A BJIS Advisory Board
responsible fo iewina and making recommendations to BJS on its
activities, polic priorities, oonsists of 21 members including
representatives of states, units of local governments, police, prosecutors,
defense attorneys, cour@.nrrections, experts in the area of victim and
witness assistance oth ents of the justice system, professional
organizations, the aca ic research, and statistics community,

neighborhood and community ﬂ?ﬁ ations, the business community and the
general public, é

C. The Office of Juvenile Jus and Delinquency Prevention (OJJDP)
was created by the Juvenile Justicﬁ Delinauency Prevention Act of 1974
(Act), 42 U.S.C. §5601 et seq., as (Pub. L. 93-415, as amended by
Pub. L. 94-503, Pub. L. 35-T15, and Pub. 6-509) to provide financial and
technical assistance, training, resear &d standards in the area of
juvenile justice and delinquency at the fede /,state and local levels.

and develops objectives and priorities for all fi juvenile delinquency

The OJJDP is headed by an Administrator w’é:%ments overall policy
programs and activities relating to prevention @(’version, training,

treatment, rehabilitation, evaluation, research, ovement of the
juvenile justice system in the United States. /

The Act authorized the creation of the Coordinating Council on Juvenile
Justice and Delinquency Prevention as an independent organization in the
executive branch of the federal government to coordinate all federal
juvenile delinquency programs.

MARCH 23, 1984
Ch. 3, p. 56



UNITED STATES ATTORNEYS' MANUAL
TITLE 1--GENERAL

A National Advisory Committee for Juvenile Justice and Delinguency
Prevention consisting of 15 members is responsible for reviewing and
evaluating federal policies and activities regarding juvenile justice and
delinquency prevention, advising the Administrator, advising, oonsulting
with, and making recommendations to the NIJ and the National Institute for
Juvenile Justice and Delinquency Prevention concerning the overall policy
and operations of each, and makina refinements in recommended standards for
the administration of juvenile justice at the federal, state and local
levels.

Funds are available from the QJJDP in two basic forms, Formula Grants
and Special Emphasis Prevention and Treatment Programs. Formula Grants are
available to states and units of general local government or combinations
thereof to assist them in planning, establishing, operating, coordinating
and evaluating ‘projects directly or through grants and contracts with public
and private ies for the development of more effective education,
training, rese prevention, diversion, treatment, and rehabilitation
programs in the f juvenile delinquency and programs to improve the
juvenile justice sys%

Special Emphasis 6{ are available to public and private agencies,
organizations, institutiods) ‘or individuals to develop and implement new

approaches, techniques ods, community-based alternatives, means of
diversions, statewide proar el programs and methods to keep students
in schools, programs stressi vocacy activities, agencies for youth

enmployment, programs relating “to_~juvenile delinquency and learning
disabilities, special emphasis {":‘asqntion and treatment proarams for
juveniles who commit serious cri to improve the capability of
agencies to provide services for deli ts and to improve the 3juvenile
justice system to conform to standards rocess.

The National Institute for Juvenile Jus(‘ and Delinquency Prevention
activities are ooordinated with the activiti@ the NIJ to provide a
coordinating center for the collection, prepar and dissemination of
useful data regarding the treatment and control of ile offenders and to
provide training. @

D. The Law Enforcement Assistance Administr)j;on (LEAA) was
established by the Omnibus Crime Control and Safe Streets Act, 42 U.S.C.
§3701 et seg., as amended (Pub. L. 90-351, as amended by Pub. L. 93-83, Pub.
L. 93-415, Pub. L. 94-430, Pub L. 95-115, and Pub. L. 96-157) to provide
financial and technical assistance to state and local governments to improve
criminal justice and to reduce and prevent crime and juvenile delinquency.
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Since 1981, however, no funds have been appropriated for criminal
justice grants and the LEAA has been phased out. ILegislation currently in
Congress, the proposed Justice Assistance Act of 1983, makes the provision
for financial and technical assistance to states and local governments for
the purposes of criminal Jjustice improvement and crime prevention in
specific focused areas but does not reauthorize the LEAA.

For additional information, contact the Office of Congressional Public
Affairs, QJARS, at 202/724-7694.

1-3.306 U.S. Marshals Service

The Director of the U.S. Marshals Service (Service) directs and
supervises all # iyities of the Service, including the followina:

A. The exe i of federal arrest, parole violator, custodial and
extradition warrant irected;

B. The service of @civil and criminal process emanating from the
federal judicial system &ng the execution of lawful writs and court
orders:;

C. The provision for t , safety, and welfare of government
witnesses and their dependants;

D. The administration i ntation of courtroom security
requirements for the federal judlcuar:y,

E. The protection of federal dur court officers, and other
threatened persons in the interests of justi /uhere criminal intimidation
impedes the functioning of the federal judicial p@bess-

F. The provision of assistance in the proten%)f federal property
and buildings; @

G. The direction and supervision of a traininaQ)éool for U.S.
Marshals Service personnel;

H. The disbursement of appropriated funds to satisfy government
obligations incurred in the administration of justice;

I. The maintenance and custody and control of money and property
seized pursuant to 18 U.S.C. 1955(d), when seized property is turned over to
the U.S. Marshals Service;
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J. The receipt, processing and transportation of prisoners held in
the custody of a marshal or transported by the U.S. Marshals Service under
cooperative or intergovernmental agreements;

K. The sustention of custody of federal prisoners from the time of
their arrest by a marshal or their remand to a marshal by the court, until
the prisoner is committed by order of the court to the custody of the
Attorney General for the service of sentence, otherwise, released from
custody by the oourt, or returned to the custody of the U.S. Parole
Commission or the Bureau of Prisons. 28 C.F.R. §0.111(a)-(k).

Several areas of marshals' responsibilities set forth above relate
directly to U.S. Attorneys:

A. Evide : Many cases, both criminal and civil, involve large or
substantial of material held for evidence. Where these items are
turned over to .S. Marshals Service, they must be properly marked as
evidence and ac i by a memorandum from the responsible Assistant U.S.
Attorney stating th tg items are expected to be used as evidence. The

attorney should give sideration to the amount of material that must be
maintained for eviden that large, unnecessary expense and storage
charges are not incurred long periods of time while awaiting trial.
Only that amount necessary idence should be turned over for safekeeping
and custody to the U.S. Ma s Service. The marshal must eventually
dispose of the property conce either through written instruction from

;rcourt order initiated by the U.S.

the U.S. Attorney's office,
Attorney's office.

B. Key Witness Protection: Ul%kpartment of Justice Order No.

2110.42, dated July 19, 1983, proced e established for protecting
witnesses to organized crime in appropri@}gircmstances. Requests for
protection are made by an Assistant U.S. Attér through the U.S. Attorney
to the Director of Enforcement Operations, inal Division, who will
forward approved requests to the U.S. Marshals

A person being considered for protection under @ gram must not be
given representations or promises that cannot be me accordance with
established quidelines. For this reason, it is essenti that immediate
contact be made with the U.S. Marshals office when protection is being
considered for a witness so that a witness security specialist may be
present at any interviews in which details of protection are being
considered. See USAM 9-21.000 et seq.

C. Writs of Habeas Corpus: When preparing a case for trial, it is
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often necessary to issue a writ of habeas corpus for a defendant or a
witness who is in federal or state custody. The Assistant U.S. Attorney
preparing the case for trial must give sufficient time for the marshal to
execute these writs. If there is not sufficient time before trial to move
the required prisoner through usual channels, it is costly to the marshal to
move a single prisoner for a long distance by air. The prisoner can be
moved substantially less expensively and more securely if adequate notice is
given than if such notice is not given.

D. Criminal Subpoenas: After trial date has been set and while the
Assistant U.S. Attorney is completing the case for trial, the marshal, in
most cases, will serve subpoenas on all prospective witnesses. As much time
as possible should be given in the event there is difficulty locating those
persons subpoenaed. The Assistant U.S. Attorney should ensure that the
case agents hav?:dated addresses of witnesses to be subpoenaed. In many
cases, a matte @s not come to trial for a year or more after the
investigation; if matters are not updated, countless time is lost and
a key witness may n ocated in time for trial.

E. Sequestered Juries: _If the Assistant U.S. Attorney expects to move
for sequestration of a j has knowledge that opposing counsel intends
to do so, he/she should make(this fact known to the marshal's office as soon
as possible so that all nece arrangements for lodging and meals may be
made in advance.

F. Court Security: The marsh the responsibility for security in
federal courtrooms and immediately ing areas. 1If a controversial,
high risk or publicized trial is sch ,, that fact should be made known
to the marshal's office so that the se problem may be assessed and
proper security arrangements made for safe ucting the trial.

/\
1-3.400 BOARDS 0@

@

The Attorney General is charged with the admi;' ration and
enforcement of the Immigration and Nationality Act of 1952, and all other
laws relating to the immigration and naturalization of aliens. The Attorney
General has delegated certain aspects of that power and authority for the
administration and interpretation of the immigration laws to the Executive
Office for Immigration Review. The Executive Office for Immigration Review

1-3.401 Executive Office for Immigration Review
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is completely independent of the Immigration and Naturalization Service, the
body charged with the enforcement of the immigration laws. It includes the
Board of Immigration Appeals and the Office of the Chief Immigration Judge
and operates under the supervision of the Associate Attorney General. It is
headed by a Director who is responsible for the immediate supervision of the
Board of Immigration Appeals and the Office of the Chief Immigration

Judge.

The Board of Immigration Appeals is a quasi-judicial body composed of a
Chairman, four members, and an Executive Assistant (who is also an alternate
Board Member). It sits in Falls Church, Virginia, and hears oral argument
only in that location. The Board is authorized a staff of attorney-advisors
who assist the Board in the preparation of decisions.

s been given nationwide jurisdiction to hear appeals from
d by District Directors of the Immigration and
, and by immigration judges. 1In addition, the Board,
Attorney General, is responsible for suspension or
barring from practi @re the Service and the Board any representatives

and attorneys when the ic interest so requires.

Decisions of the d_are binding on all Service officers and
immigration judges unless mﬁi or overruled by the Attorney General, and
are subject to judicial rev in the federal courts. The majority of
appeals reaching the Board in orders of deportation and applications
for relief from deportation. cases before the Board include the
exclusion of aliens applying for sion to the United States, petitions
to classify the status of alien re

iyes for the issuance of preference
immigrant visas, fines imposed upon

iers for the violation of the
immigration laws, and motions for reope reconsideration of decisions
previously rendered.

certification of a case
rd of proceedings is
rd and research into
visor drafts a

/\

Upon the filing of an appeal by either pa@
by the immigration judge or District Director,
forwarded to the Board. Following a review of th
questions of law raised by the parties, the att
proposed order for consideration of the Board Members. hjr she frequently
confers with individual Board Members concerning t proposed order.
Attorney-advisors also assist in various administrative and support
functions. In addition to developing expertise in the field of immigration
law, the attorney-advisor is often called upon to analyze questions of
constititutional law, state, federal, and foreign civil and criminal law and
to resolve questions relating to conflicts of law.
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The Office of the Chief Immigration Judge is responsible for the
general supervision and direction of the immigration judges in the
performance of their dutires. It establishes operational policies for the
offices of the immigration judges and evaluates the performance of those
offices. The Office of the Chief Immigration Judge includes a headquarters
staff of management and legal personnel structured as Counsel to the Chief
Immigration Judge, a Planning and Analysis Unit, and a Central Docketing
Unit.

The immigration judges preside at formal, quasi-judicial deportation
and exclusion proceedings. They act independently in their decision-making
capacity and their decisions are administratively final unless appealed or
certified to the Board of Immigration Appeals. In exclusion proceedings, an
immigration judge determines whether an individual arriving from a foreign
country should allowed to enter the United States or should be excluded

and deported. judge has jurisdiction to consider various forms of
relief available lusion proceedings, including applications for asylum
and relief under Se 43(h) of the Act. In deportation proceedings, the

immigration judge determin
the United States is de
judge also adjudicates
available under this countr
for adjustment of status, s
relief under Section 212(c) of
withholding of deportation.

whether an individual who has already entered
e from this country. In such proceedings the
ations for the various forms of relief
igration laws. These include applications
ion of deportation, wvoluntary departure,

Act, and applications for asylum and

1-3.402 U.S. Parole Commission (\96

The U.S. Parole Commission (Camissiov%m independent agency in the
Department of Justice. The Department fesponsible for providing
administrative support for the Commission. Th hority for the functions
of the U.S. Parole Commission is found in Ch 11, 18 U.S.C. §§4201-
4218; Chapter 402, 18 U.S.C. §§5005-5026; and 29 U. 504 and 1111. The
Chairman of the nine-member Commission is responsib r assigning other
members of the Commission to serve as Vice Chairman, me the National
Appeals Board, and Regional Commissioners. However, the rrence of the

Attorney General is required for those assignments.

The functions entrusted to the Commission by these statutes, and
described in 28 C.F.R. §§0.124 through 0.127, include the following:
exclusive authority to grant, modify, or revoke paroles of all U.S.
prisoners; to issue warrants for violations of parole or mandatory release,
to re-parole or re-release mandatory releasees; to determine the date on
which a prisoner shall become eligible for parole in any case in which the
committing court specifies that such date shall be determined by the
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Commission; and to promulgate rules and regulations for the supervision,
discharge from supervision, or recommitment of paroled prisoners. The
Commission's responsibility for the supervision of federal parolees and
persons released upon expiration of their sentences by operation of law
under the good time statutes (so—-called mandatory releasees) is exercised
through the Federal Probation Officers under the provisions of 18 U.S.C.
§3655. The setting and modification of terms and conditions governing the
prisoner's release on supervision is also the responsibility of the
Commission.

The Labor-Management Reporting and Disclosure Act of 1959 (29 U.S.C.
§504) and Section 411 of the Employees Retirement Income Security Act of
1974 (29 U.S.C. §1111), authorize the Commission to determine whether
persons convicted of certain offenses specified in each act and, therefore,

barred for a five-year period from serving in certain capacities with labor
unions, manag sociations, or employee benefit plans, may be exempted
from the bar to rve within the five-year period.

b4

1-3.403 Foreign Claiwe@tlement Commission

The Foreign Claims S‘;CS}

claims of United States nati

ement Commission has jurisdiction to determine
against foreign governments for losses and
injuries sustained by them, uant to programs which may be authorized
under its organic legislation/ Available funds have their sources in
international settlements, or liquidations of foreign assets in this country
by the Departments of Justice asury, and from public funds when
provided by the Congress. 28 C.F.R. .128.

1-3.500 U.S. ATTORNEYS AND ASSISTANTS G/\

1-3.510 U.S. Attorneys @

The Office of the U.S. Attorney was created udiciary Act of
1789 which provided for the appointment "in each dist a meet person
learned in the law to act as attorney for the United Sta « « o« Whose duty

it shall be to prosecute in each district all delinquents for crimes and
offenses, cognizable under the authority of the United States, and all civil
actions in which the United States shall be concerned . . . " 1 Stat. 92.
Initially, U.S. Attorneys were not supervised by the Attorney General (1 Op.
Att'y Gen. 608) but Congress, in the Act of August 2, 1861, (Ch. 37, 12
Stat. 185) charged the Attorney General with the "general superintendence
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and direction duties . . . " TWhile the precise nature of the superin-
tendence and direction was not defined, the Department of Justice Act of
June 22, 1870 (Ch. 150, 8§16, 16 Stat. 164) and the Act of June 30, 1906
(Ch. 3935, 34 Stat. 816) clearly established the power of the Attorney
General to supervise criminal and civil proceedings in any district. See 22
Op. Att'y Gen. 491; 23 Op. Att'y Gen. 507. Today, as in 1789, the U.S.
Attorney retains, among other responsibilities, the duty to "prosecute for
all offenses against the United States." 28 U.S.C. §547(1). This duty is
to be discharged under the supervision of the Attorney General. 28 U.S.C.
§519.

U.S. Attorneys are appointed by the President with the advice and
consent of the Senate for a four-year term. 28 U.S.C. §541. Upon
expiration of this term, the U.S. Attorney continues to perform the duties

of the office i] a successor is confirmed. They are subject to removal
at the will o President. Parsons v. United States, 167 U.S. 314
(1897).

All U.S. Attorng st reside in the district of their appointment
except that in the Digtriet of Columbia and the Southern and Eastern

Districts of New York, \ y reside within 20 miles of their district.
These provisions do not o,a U.S. Attorney appointed for the Northern
Mariana Islands who at the ime is serving in the same capacity in

another district. 28 U.S.C. §5

1-3.511 Authority (9

Although the Attorney General has ision over all litigation to
which the United States or any agency th is a party, and has direction
of all U.S. Attorneys, and their Assistan /in the discharge of their
respective duties (28 U.S.C. §§514, 515, 519), h U.S. Attorney, within
his/her district, has the responsibility and au ity to: (a) prosecute
for all offenses against the United States; (b) pr or defend, for the
government, all civil actions, suits or proceedi in which the United
States is oconcerned; (c) appear on behalf of the de s in all civil
actions, suits or proceedings pending in the district agaipét/collectors, or
other officers of the revenue or customs for any act done them or for the
recovery of any money exacted by or paid to such officers, and by them paid
into the Treasury; (d) institute and prosecute proceedings for the
collection of fines, penalties, and forfeitures incurred for violation of
any revenue law unless satisfied upon investigation that justice does not
require such proceedings; (e) make such reports as the Attorney General
shall direct. 28 U.S.C. §547.
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By virtue of this grant of statutory authority and the practical
realities of representing the United States throughout the oountry, U.S.
Attorneys conduct most of the trial work in which the United States is a
party. They are the principal federal law enforcement officers in their
judicial districts. In the exercise of their prosecutorial discretion, U.S.
Attorneys construe and implement the policy of the Department of Justice.
Their professional abilities and the need for their impartiality in
administering justice directly affect the public's perception of federal law
enforcement.

The division of responsibility in the Department of Justice between the
offices of U.S. Attorneys and the legal divisions is determined by statutes,
Code of Federal Regulations provisions, Attorney General and Deputy Attorney
General directives, and actual practice., Tt is also extensively discussed
in the Manual's various titles, For example, the division of

responsibiliti or handling appeals is detailed in Title 2; the
relationship of Forces of Criminal Division's Organized Crime Section

to U.S. Attorneys ices is found in Title 9; the procedures for handling
tax cases are related(in Title 6. All attorneys of the legal divisions and
the U.S. Attorneys' offifes, should familiarize themselves with the division
of responsibilities as ' in this Manual. See USAM 1-3.200.

1-3.512 Litigation Against St ?erments, Agencies or Entities

A. In order to enhanc ctive communications with state
governments and to avoid mter-gov ntal litigation whenever possible,
the Attorney General has advised th ﬁ}lstant Attorneys General for the
Antitrust, Civil, Civil Rights, Crimi and Natural Resources, and
Tax Divisions that it shall be Departme Justice policy to give timely
notifications to the Governor and Attorney al of a state prior to the
filing of a suit or claim against a state nment, agency or entity.
U.S. Attorneys should observe the same policy f es delegated to them by
those divisions.

The foremost goal in applying this policy to ind@ cases shall be
to provide fair warning to state Governors and Attorneys ral and thus to
afford these leaders the opportunity both to resolve tters prior to
litigation and to prepare for ingquiries from local officials and the news
media if an action is commenced.

B. Specifically, each U.S. Attorney or the Assistant Attorney General
in charge of such litigation shall:
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1. Prior to the filing of each action or claim against a state
government, agency or entity;

a. Advise the Governor and the Attorney General of the
affected state of the nature of the contemplated action or claim
and terms of the remedy sought; and

b. Notify the Deputy Attorney General and, if appropriate,
the Associate Attorney General of compliance with subsection (a).

2. Ensure that such prior notice is given sufficiently in advance
of the filing of the suit or claim to:

a.-yPermit the state government, agency or entity to bring to
the @nent's attention facts or issues relevant to whether the
action

B@mzi.m should be filed; or
b. g in settlement of the action or claim in advance of
its filing w acceptable to the United States.

3. Ensure that
division reads, be
directive,

ﬂ’attomey in his or her respective office or
4amiliar with, and complies with, this

appropriate only when the U.S. ey or Assistant Attorney General
determines that good cause for su xception exists and notifies the
Deputy Attorney General and, if appropri the Associate Attorney General
of that determination. @

/\

1-3.513 BAbsence from Office - Acting U.S. Attor@

C. Exceptions to the not d’gpequir:ements of this section are
At

Each U.S. Attorney is authorized to design any Assistant U.S.
Attorney in his/her office to perform the functions uties of the U.S.
Attorney during his/her absence from office, and to ﬂ all necessary
documents and papers as Acting U.S. Attorney while perfo y/ such functions
and duties.

1-3.514 Vacancy in Office - Court Appointment

The District Court for a district in which the office of U.S. Attorney
is vacant may appoint a U.S. Attorney to serve until the vacancy is filled.
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The order of appointment by the court shall be filed with the clerk of the
court. 28 U.S.C. §546.

1-3.515 Recusation

If a conflict of interest exists because the U.S. Attorney has a
personal interest in the outcome of the matter or because he/she has or has
had a professional relationship with parties or counsel, or for other good
cause, he/she should recuse himself/herself. The requirement of recusation
does not arise in every instance in which he/she has had a professional
relationship with parties or counsel, but only where a conflict of interest
exists.

Where the is the appearance of a conflict of interest, the U.S.
Attorney shoul @ er recusation.

A U.S. Attor o recuses should promptly notify the appropriate
division and the rvices Section of the Executive Office for U.S.
Attorneys. In exceptiofial ycases, the recusation of the U.S. Attorney may
require the recusation members of that office. A U.S. Attorney who

office with the appropriat vision or the Executive Office for U.S.

recuses should discuss th (§tion of recusation of the members of the
Attorneys. If appropriate, th ision will assume sole responsibility for

handling the matter or secure signation of an attorney as a Special
Attorney or Special Assistant to thesAttorney General (see USAM 1-3.540) to
assume responsibility for handling tter. See USAM 1-4.000 et seq.

1-3.516 Civil and Criminal Liability ’OG

A discussion of the civil and criminal liabrlity of the U.S. Attorney
arising from the performance of duties may be foL@ in USAM 1-6.000 et seq.

of this Title. OI

1-3.520 The Attorney General's Advisory Committee of U.@wmeys

The appointment of an Advisory Committee of U.S. Attorneys to the
Attorney General was publicly announced on September 20, 1973, by
Attorney General Elliot Richardson. By order dated February 13, 1976,
Attorney General Edward Levi formally established the Committee and had its
existence and responsibilities set forth in 28 C.F.R. §0.10.
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The Committee consists of 15 U.S. Attorneys selected by the Attorney
General. See USAM 1-2.200 for a listing of present members. They are
intended to represent the geographic areas of the nation and both large and
small offices. Service on the Committee normally shall not exceed three
years.

The Committee is to make recommendations to the Attorney General and
Deputy Attorney General concernina any matters which the Committee believes
to be in the best interests of justice, including, but not limited to:

A, Establishing and modifying policies and procedures of the
Department of Justice;

B. Relati? between the Department and U.S. Attorneys;

C. Formula ew programs for improvement of the criminal justice
system, including 1s relating to legislation and court rules;

D. Cooperating withgState and local law enforcement officials; and

E. Promoting greater istency in the application of legal standards
throughout the nation and a arious levels of government.

In carrying out its resmr%ities, the Committee has, among other
projects, worked on legislation t rules and testified with members

nal committees; explored with
e development and prosecution of
cases; and taken the lead in
rneys' Manual, a function it

most 1important purpose and
&‘ ide U.S. Attorneys with a
1, reciprocal exchange

of the Department before congr?)'(
investigative agencies improvements i

white ocollar, corruption, and organized
revision and updating of the United Stat
will continue to exercise in the future.
responsibility of the Advisory Committee is to
recognized, representative body to engage in a
of problems and ideas with the Attorney General, iate Attorney, the
legal divisions, the Justice Management Divisi the investigative
agencies, and others with whom the U.S. Attorneys m &k to carry out

their responsibilities. /

Assistant U.S. Attorneys are appointed by the Attorney General and may
be removed by that official. 28 U.S.C. §542, The Associate Attorney
General exercises the power and authority vested in the Attorney General to
take final action in matters pertaining to the employment, separation, and

1-3.530 Assistant U.S. Attorneys
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general administration of Assistant U.S. Attorneys. 28 C.F.R. §0.19.

Assistants must reside in the district of their appointment except in
the District of Columbia or the Southern and Eastern Districts of New York.
These provisions do not apply to an Assistant U.S. Attorney appointed for
the Northern Mariana Islands who at the same time is serving in the same
capacity in another district. 28 U.S.C. §545.

1-3.531 Authority

Assistant U.S. Attorneys are responsible to the U.S. Attorney for the
performance of duties assigned by that official.

1-3.532 Recusati&

The same circ
himself/herself (see
Ordinarily, the Tfact
require that the U.S. At
matter may be reassigned to
directed to the ILegal Service
Attorneys or the appropriate lit

1-3.540 Special Assistants /6\

ces which require that a U.S. Attorney recuse
1-3.515) apply to an Assistant U.S. Attorney.
Assistant 0U.S. Attorney recuses will not
) or the office recuse itself and the case or
r Assistant. Specific questions should be
tion of the Executive Office for U.S.
i division.

28 U.S.C. §543 authorizes the Att General to appoint Special
Attorneys to assist the U.S. Attorney when blic interest so requires,
and to fix their salaries. These Assistan e designated as Special
Assistants to the U.S. Attorney and are hired e purpose of assisting
in the preparation and presentation of special ca: Their salaries are a
matter of agreement between the Department and the 1 dual, and are fixed

at an annual, monthly, per diem, or when-actually-emp @ rate.

Attorneys employed in other departments or agenciglf the federal
government may be appointed as Special Assistants to U.S. orneys, without
compensation other than that paid by their own agency, to assist in the
trial or presentation of cases when their services and assistance are
needed. See USAM 10-2.230 and 9-11.352.

In instances where an entire U.S. Attorney's office recuses itself, the
Attorney General may, pursuant to 28 U.S.C. §515, appoint any officer of the
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Department of Justice, or any attorney specially appointed under law, to
conduct any kind of legal proceeding which U.S. Attorneys are authorized by
law to conduct, whether or not such appointee is a resident of the district
in which the proceeding is brought. Said appointee specially retained under
authority of the Department of Justice is commissioned as a Special
Assistant to the Attorney General or a Special Attorney and reports directly
to the Attorney General.

MARCH 23, 1984
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1-4.100 28 C.F.R., PART 45

The standards of conduct listed
below are contained in the Code of
Federal Regulations, Title 28. They
apply to all Department of Justice
employees and are reprinted below
for your information.

%

PART 45—STANDARDS OF CONDUCT

Sec.

45.735-1 Purpose and scope.

45.735-2 Basic policy.

45.735-3 Definitions.

45.735-4 [Reserved]

45.735-5 Disqualification arising from pri-
vate financial interests.

45.735-6 Activities and compensation of
employees in claims against and other
matters affecting the Government.

45.735-7 Disqualification of former em-
ployees; disqualification of partners of
current employees.

45.735-7a Disciplinary proceedings under
18 U.S.C. 207(j).

45.735-8 Salary of employees payable only
by United States.

45.735-9 Private professional practice and
outside employment.

45.735-10 Improper use of official informa-
tion.

45.735-11 Investments.

45.735-12 Speeches, publications and
teaching.

45.735-13 [Reserved]

45.735-14 Gifts, entertainment, and favors.

45.735-14a Reimbursement for travel and
subsistence; acceptance of awards.

45.735-15 Employee indebtedness.

45.735-16 Misuse of Federal property.

45.735-17 Gambling, betting, and lotteries.

45.735-18 [Reserved)

45.735-19 Partisan political activities.

45.735-21 Miscellaneous statutory provi-
sions,

45.735-22 Reporting of outside interests by
persons other than special Government
employees.

45.735-23 Reporting of outside interests by

& special Government employees.

35-24 Reviewing statements of finan-
1 interests.
45 25 Supplemental regulations.
45 Designated Agency Ethics Offi-
c

ial.

45.735- ic financial disclosure re-
quire
APPENDIX— HICS FOR GOVERNMENT
SERVICE
AUTHORITY: B0 Stat 2379: 5 U.S.C. 301, Re-
organization Plan . 2 of 1950, 64 Stat.

1261; 3 CFR 1949-1953 Comp.. E.O. 11222; 3
CFR, 1964-18965 Comp.. 3 CFR Part 735.
unless otherwise noted.

Bource: Order No. 350-65. 30 FR 17202,
Dec. 31, 1965, unless otherwise noted.

Cross REFERENCE: For Attorney General's
“Memorandum Regarding the Conflict of
Interest Provisions of Pub. L. B7-849", see
appendix to this part.
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§ 45.735-1 Purpose and scope.

(a) In conformity with sections 201
through 209 of Title 18 of the United
States Code (as enacted by Pub. L. 87-
849) and other statutes of the United
States, and in conformity with Execu-
tive Order No. 11222 of May 8, 1965,
and Title 5, Chapter I, Part 735, of the
Code of Federal Regulations, relating
to conflicts of interest and ethical
standards of behavior, this part pre-
scribes policies, standards and instruc-
L with regard to the conduct and

avior of employees and former em-

d) yespectively) of the Depart-
(offJustice.

ispart, among other things,
reflects prohibitions and requirements
criminal and civil laws
s. However, the
ents of criminal
ined in this
nformational

of the Uni
paraphrased
and civil statut
part are designe
purposes only and in
tute an interpretation
thereof that is binding
partment of Justice or e F ral
Government. Moreover, this t_does
not purport to paraphrase or eﬁer-
ate all restrictions or requireme ym-
posed by statutes, Executive or

# 45.735-2 Basic policy.

Employees shall:

(a) Conduct themselves in a manner
that creates and maintains respect for
the Department of Justice and the
U.S. Government. In all their activi-
ties, personal and official, they should
always be mindful of the high stand-
ards of behavior expected of them:

(b) Employees should discuss with
their immedlate supervisors any prob-
lems concerning ethics or professional
conduct that they cannot resolve per-
sonally by reference to the standards
set forth in this part. Supervisors
should ascertain all pertinent informa-
tion bearing upon any such problem
coming to their attention and shall
take prompt action to see that prob-
lems that cannot be readily resolved
are submitted to the Assistant Attor-
ney General or other official in charge
of the employees’ Office, Board or Di-
vision. In the case of personnel em-
ployed by the United States Attor-
neys, problems may be referred to the
Director of the Executive Office for
United States Attorneys.

[Order No. 350-685, 30 FR 17202, Dec. 31,
1965, as amended by Order No. 860-81, 46

regulations or otherwise upon F‘edeﬁ 03308, OcL-37..1961)

employees and former Federal e
ployees. The omission of a reference to
any such restriction or requirement in
no way alters the legal effect of that
restriction or requirement and any
such restriction or requirement, as the
case may be, continues to be applica-
ble to employees and former employ-
ees in accordance with its own terms.
Furthermore, attorneys employed by
the Department should be guided in
their conduct by the Code of Profes-
sional Responsibility of the American
Bar Association. Interpretations and
applications of the Code to an attor-
ney's official duties should be obtained
pursuant to § 45.735-2(e).

(c) Any violation of any provision of
this part shall make the employee in-
volved subject Lo appropriate disciplin-
ary action which shall be in addition
to any penalty which might be pre-
scribed by statute or regulation.

[Order No. 350-65. 30 FR 17202, Dec. 31,

1965. as amended by Order No. 960-81, 46
FR 52357, Oc!. 27, 1981)
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prinel component of the Depart-
men ‘-’ stice, including a division,

@735—3 Definitions.
K‘?ivision. “Division” means a

bureau,‘sg e, office or board.
(b) Emp -ﬁ . "Employee' means an
officer or eriplgyge of the Department

of Justice and.l des a special Gov-
ernment employ @ efined in para-
graph (c) of this¥secfion) in the ab-
sence of contrary imdication. Presiden-
tial appointees shall be deemed em-
ployees for the purposes of this part.
In situations in which this part re-
quires an employee to report informa-
tion to, or seek approval for certain ac-
tivities from, the head of a division, an
employee who is the head of a division
or who Is an appointee of the Attorney
General not assigned to a division,
shall report to, or seek approval from,
the Deputy Attorney General, and the
Deputy Attorney General shall report
to, or seek approval from, the Attor-
ney General.
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(¢) Special Government employee.
“Special Government employee"
means an officer or employee of the
Department of Justice who is retained,
designated, appointed, or employed to
perform, with or without compensa-
tion, for not more than 130 days
during any period of 365 consecutive
days, temporary duties either on a
full-time or intermittent basis.

(d) Former employee. "Former em-
ployee’ means a { er Department
of Justice emplos?): former special
Government employ defined in
paragraph (c) of thi

(e) Person. “'Perso s an indi-
vidual, a corporation, ny, an
association, a firm, a partn ip, & so-

ciety, a joint stock company,
other organization or institutiog.

[Order No. 350-65, 30 FR 17202, g .
1965, as amended by Order No. 699-7

FR 15315, Mar. 21, 1977, Order No. §60-8BT,
46 FR 52358, Oct. 27, 19811

§45.735-4 [Reserved]

any

§45.735-5 Disqualification arising from
private financial interests.

(a) No employee shall participate
personally and substantially as a Gov-
ernment employee, through decision,
approval, disapproval, recommenda-
tion, the rendering of advice, investi-
gation or otherwise, in a judicial or
other proceeding, application, request
for a ruling or other determination,
contract, claim, controversy, charge,
accusation, arrest or other particular
matter in which, to his knowledge, he,
his spouse, minor child, partner, orga-
nization in which he is serving as offi-
cer, director, trustee, partner or em-
ployee, or any person or organization
with whom he is negotiating or has
any arrangement concerning prospec-
tive employment, has a financial inter-
est, unless authorized to do so in ac-
cordance with the following described
procedure:

(1) The employee shall inform the
head of his division of the nature and
circumstances of the matter and of
the financial interest involved and
shall request a determination as to the
propriety of his participation in the
matter.

(2) The head of the division, after
examining the information submitted,

--GENERAL

may relieve the employee from partici-
pation in the matter, or he may
submit the matter to the Deputy At-
torney General with recommendations
for appropriate action. In cases so re-
ferred to him, the Deputy Attorney
General may relieve the employee
from participation in the matter or
may approve the employee’s participa-
tion in the matter upon determining
in writing that the interest involved is
not so substantial as to be likely to
affect the integrity of the services
which the Government may expect
from such employee.

(b) The financial interests described
below are hereby exempted from the
prohibition of 18 U.S.C. 208(a) as
being too remote or too inconsequen-
tial to affect the integrity of an em-
ployee's services in a matter:

he stock, bond, or policy holdings of an
ployee in a mutual fund, investment com-
. bank or insurance company which
nterest in an entity involved in the
. provided that in the case of a

mutdal f ., investment company or bank
the fair of such stock or bond holding
does n r&ed 1 percent of the value of
the repo ts of the mutual fund, in-

vestment co! or bank.
(18 U.S.C. 208) @
[Order No. 350 17202, Dec. 31,

1965, as amended b ‘r\r No. 699-77, 42
FR 15315, Mar. 21, 19 @er No. 960-81,

46 FR 52358, Oct. 27, 198

ion of
other

§ 45.735-6 Activities and ¢
employees in claims again
matters affecting the Govern

(a) No employee, otherwise t
the proper discharge of his of
duties, shall—

(1) Act as agent or attorney for pros-
ecuting any claim against the United
States, or receive any gratuity, or any
share of or interest in any such claim
in consideration of assistance in the
prosecution of such claim;

(2) Act as agent or attorney for
anyone before any department,
agency, court, court-martial, office, or
any civil, military, or naval commis-
sion in connection with any proceed-
ing, application, request for a ruling or
other determination, contract, claim,
controversy, charge, accusation, arrest
or other particular matter in which

FEBRUARY 17,
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the United States is a parly or has a
direct and substantial interest; or
(3) Directly or indirectly receive or
agree Lo receive, or ask, demand, solicit
or seek, any compensation for any
services rendered or to be rendered
either by himself or another, before
any department, agency, court, court-
martial, officer, or any civil, military.
or naval commission, in relation to any
atter enumerated and described in
}nnnrrnph (8)(2) of this section.
A special Government employee
subject to paragraph (a) of
t jon only in relation to a par-
tic tter involving a specific
party l(yrues (1) in which he has at
any time pasticipated personally and
substantial a Government em-

ployee thro ion, approval, dis-
approval, rec dation, the ren-
dering of advic gation, or oth-

erwise, or (2) whl!ﬁ ding in the
Justice Department; vided, That
paragraph (b)X2) of t fon shall
not apply in the case o pecial Gov-
ernment employee who has served in
the Justice Department no @than
60 days during the immedia $re-
ceding period of 365 consecutive(d

(¢) Nothing in this part shal
deemed to prohibit an employee,
is not otherwise inconsistent with the
faithful performance of his duties,
from acting without compensation as
agent or attorney for any person in a
disciplinary, loyalty, or other Federal
personnel administration proceeding
involving such person.

(d) Nothing in this part shall be
deemed to prohibit an employee from
acting, with or without compensation,
as agent or attorney for his parents,
spouse, child, or any person for whom,
or for any estate for which, he is serv-
ing as guardian, executor, administra-
tor, trustee, or other personal fidu-
ciary, except in those matters in which
he has participated personally and
substantially as a Government em-
ployee, through decision, approval,
disapproval, recommendation, the ren-
dering of advice, Investigation, or oth-
erwise, or which are the subject of his
official responsibility, as defined in
section 202(b) of Title 18 of the United
States Code, provided that the head of
his division approves.

FEBRUARY 17, 1984
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(e) Nothing in this part shall be
deemed to prohibit an employee from
giving testimony under oath or from
making statements required to be
made under penalty for perjury or
contempt.

(18 U.S.C. 203, 205)

§ 45.735-7 Disqualification of former em-
ployees; disqualification of partners of
current employees.

(a) No individual who has been an
employee shall, after his employment
has ceased, knowingly act as agent or
attorney for, or otherwise represent,
any other person (except the United
States) in any formal or informal ap-
pearance before, or, with the intent to
influence, make any oral or written
communication on behalf of any other
person (except the United States) (1)
to any department, agency, court,
court-martial, or any civil, military, or
naval commission of the United States
or the District of Columbia, or any of-
ficer or employee thereof, (2) in con-
nection with any judicial or other pro-
ceeding, application, request for a
ruling or other determination, con-
tract, claim, controversy, investigation,
charge, accusation, arrest, or other
rticular matter involving a specific
&y or parties in which the United

I‘®or the District of Columbia is a
patt

has a direct and substantial

inter and (3) in which he partici-
pated lly and substantially as
an empl rough decision, approv-
al, disap recommendation, the

rendering , investigation or
otherwlse, w employed. (18

uj
(b) No individtial who has been an

U.S.C. 207(a))

employee shall, within two years after
his employment has ceased, knowingly
act as agent or attorney for, or other-
wise represent, any other person
(except the United States) in any
formal or informal appearance before,
or with intent to influence, make any
oral or written communication on
behalf of any other person (except the
United States) (1) to an organization
enumerated in paragraph (a)1) of this
section, or any officer or employee
thereof, (2) in connection with any
matter enumerated and described in
paragraph (a)X2) of this section, and
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(3) which was actually pending under has a direct and substantial interest.
his official responsibility as an em- (18 U.S.C. 207(c); but see 5 CFR
ployee within a period of one year 737.13, 737.31 and 737.32)
prior to the termination of such re- (e) No partner of an employee shall
sponsibility. (18 U.S.C. 207(b)(i)) act as agent or attorney for anyone
(c) No individual who has been an other than the United States before
employee in an executive level posi- an organization enumerated in para-
tion, in a position with a comparable graph (a)(1) of this section, or any of-
or greater rate of pay, or in a position  ficer or employee thereof, in connec-
that involved significant decisionmak- tion with any matter enumerated and
ing or supervisory responsibility &s described in paragraph (a)2) of this
designated by the Director of the gection in which such Government em-
Office of Governm Et,hics_under 18 ployee is part'lc]lpaung or has partici-
U.s.C. 207((!)(_1)((.') 1, within two pated personally and substantially as a
years after his ent in such  Government employee through deci-
position has ceased, gly repre-  gion approval, disapproval, recommen-
sent or aid, counsel, ad onsult, O 4ation " the rendering of advice, inves-
assist in representing a PErson  yigation or otherwise, or which is the

(except the United States) persponal : . v
presence at any formal or info ap- subject of his official responsibility.

pearance before (1) an orgarizati (18 U.S.C. 20T(g)

enumerated in paragraph (aX1) (Order No. 885-80, 45 FR 26326, Apr. 18,
section, or an officer or employe 1980]

thereof, (2) in connection with

matter enumerated and described in 4
paragraph (a)X2) of this section, and

pashgraph (8 ©f Hile o A nder 18 U.S.C. 207(j).
n which he participated personally & o
or substantially as an employee. (18 pon a determination by the As-

U.S.C. 207(b)(ii)) sistant Attorney General in charge of
(d) No individual (other than one theCr ni Division (Assistant Attor-

5-7a Disciplinary proceedings

who was a special Government em- DeY G after investigation, that
ployee with service of less than sixty Uhere is re ble cause to believe
that a form er or employee, in-

days in a given calendar year) who has
been an employee in an executive level cluding a fo
position or a position with a compara-
ble or greater rate of pay, or in a posi- ti¢¢ (former depa
tion which involved significant deci- has violated 18 U.S. (a), (b) or
sionmaking or supervisory responsibil- (C). the Assistant At General
ity as designated by the Director of Shall cause a copy of writt Tges
the Office of Government Ethics ©f the violation(s) to be ser¥
under 18 U.S.C. 207(d)1XC), shall, Such individual, either perso 3jty) or
within one year after such employ- by registered_mal}. The chg.rge t
ment has ceased, knowingly engage in Deé accompanied by a notice to
conduct described in the next sen- former departmental employge n/
tence. The prohibited knowing con- Show cause within a specified time

duct is that of acting as attorney or Dot less than 30 days after receipt of
agent for, or otherwise representing, the notice why he or she should not be
anyone other than the United States Prohibited from engaging in represen-
in any formal or informal appearance tational activities in relation to mat-
before, or with the intent to influence, ters pending in the Department of
making any oral or written communi- Justice, as authorized by 18 U.S.C.
cation on behalf of anyone other than 207(j), or subjected to other appropri-
the United States (1) to the Depart- 8&te disciplinary action under that stat-
ment of Justice, or any employee ute. The notice to show cause shall in-
thereof, (2) in connection with any clude:

rulemaking or any matter enumerated (1) A statement of allegations, and
and described in paragraph (a)(2) of their basis, sufficiently detailed to
this section, and (3) which is pending enable the former departmental em-
before this Department or in which it ployee to prepare an adequte defense,

1 employee)

FEBRUARY 17, 1984
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(2) Notification of the right to a
hearing, and

(3) An explanation of the method by
which a hearing may be requested.

(b) If a former departmental em-
ployee who submits an answer to the
notice Lo show cause does not request
a hearing or if the Assistant Attorney
General does nol receive an answer
within five days after the expiration

the time prescribed by the notice,
}. Assistant Attorney General shall
f rd the record, including the

) of investigation, to the Attor-
eral. In the case of a failure to
h failure shall constitute a

n rgceipt of a former depart-
mental employeé’'s request for a hear-
ing, the i Attorney General
shall notify hi@er of the time and
place thereof, gi e regard both
to such person's fop an adequate
period to prepare 5 able defense
and an expeditious r n of alle-
gations that may be d ging _to his
or her reputation.

(d) The presiding officer ksyuear-
ing and any related proceedi all
be a federal administrative law {Qu
or other federal official with com
ble duties. He shall insure that
former departmental employee has,
among others, the rights:

(1) To self-representation or repre-
sentation by counsel,

(2) To introduce and examine wit-
nesses and submit physical evidence,

(3) To confront and cross-examine
adverse witnesses,

(4) To present oral argument, and

(5) To a transcript or recording of
the proceedings, upon request.

(e) The Assistant Attorney General
shall designate one or more officers or
employees of the Department of Jus-
tice to present the evidence against
the former departmental employee
and perform other functions incident
to the proceedings.

(f) A decision adverse to the former
departmental employee must be sus-
tained by substantial evidence that he
violated 18 U.S.C. 207 (a), (b) or (c).

(g) The presiding officer shall issue
an initial decision based exclusively on
the transcript of testimony and exhib-
its, together with all papers and re-
quests filed in the proceeding, and
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shall set forth in the decision findings
and conclusions, supported by reasons,
on the material issues of fact and law
presented on the record.

(h) Within 30 days after issuance of
the initial decision, either party may
appeal to the Attorney General, who
in that event shall issue the final deci-
sion based on the record of the pro-
ceedings or those portions thereof
cited by the parties to limit the issues.
If the final decision modifies or re-
verses the initial deecision, the Attor-
ney General shall specify the findings
of fact and conclusions of law that
vary from those of the presiding offi-
Cer.

(i) If a former departmental employ-
ee fails to appeal from an adverse ini-
tial decision within the prescribed
period of time, the presiding officer
shall forward the record of the pro-
ceedings to the Attorney General.

(j) In the case of a former depart-
mental employee who filed an answer
to the notice to show cause but did not
request a hearing, the Attorney Gen-
eral shall make the final decision on
the record submitted to him by the
Assistant Attorney General pursuant
to subsection (b) of this section.

(k) The Attorney General, in a case

he defense has been waived,
e former departmental em-
falled to appeal from an ad-
cision, or
rney General has issued
:@1 that the former de-
partmental ployee violated 18
U.S.C. 207 ta). c),
may issue an ord

(1) Prohibiting the former depart-
mental employee from making, on
behalf of any other person (except the
United States), any informal or formal
appearance before, or, with the intent
to influence, any oral or written com-
munication to, the Department of Jus-
tice on a pending matter of business
for a perlod not to exceed five years,
or

(ii) Prescribing other appropriate
disciplinary action.

(1) An order Issued under either
paragraph (1) or (ii) of paragraph (k)
of this section may be supplemented
by a directive to officers and employ-
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ees of the Department of Justice not
to engage in conduct in relation to the
former departmental employee that
would contravene such order.

[Order No. 889-80, 45 FR 31717, May 14,
1980]

§45.735-8 Salary of employees payable
only by United States.

(a) No employee, other than a spe-
cial Government employee or an em-
ployee serving wit t compensation,

shall receive any r any contri-
bution to or supple of salary, as
compensation for es as an
employee of the Dep nt of Jus-

tice, from any source o an the
Government of the Uni States,
except as may be contributed t of
the treasury of any State, county
municipality.

(b) Nothing in this part shall
deemed to prohibit an employee fro
continuing to participate in a bona
fide pension, retirement, group life,
health, or accident insurance, profit-
sharing, stock bonus, or other employ-
ee, welfare, or benefit plan maintained
by a former employer.

(18 U.S.C. 209)

§45.735-9 Private professional practice
and outside employment.

(a) No professional employee shall
engage in the private practice of his
profession, including the practice of
law, except as may be authorized by or
under paragraph (c) or (e) of this sec-
tion. Acceptance of a forwarding fee
shall be deemed to be within the fore-
going prohibition. Teaching will not be
considered “professional practice” for
purposes of this rule. Employees who
wish to undertake teaching engage-
ments should consult § 45.735-12.

(b) Paragraph (a) of this section
shall not be applicable to special Gov-
ernment employees.

(c)1) Employees are encouraged to
provide public interest professional
services so long as such services do not
interfere with their official responsi-
bilities. Such public interest services
must be conducted without compensa-
tion, and during off-duty hours or
while on leave. Leave will be granted
for court appearances or other neces-
sary incidents of representation in ac-

cordance with established policy on
leave administration (see DOJ Order
1630.1A). Representation of Federal
employees in Equal Employment Op-
portunity (EEO) complaint procedures
may be provided in accordance with
§ 45.735-6(c) of this title and the De-
partment’s established EEO policy
(see DOJ Order 1713.5) rather than
this subsection. No employee may
seek, or assist a plaintiff who seeks, an
award of attorney’'s fees for services
provided pursuant to this subsection.
(2) Any pro bono services provided
by an employee must be consistent
with Federal law and regulations. In
determining whether to provide pro
bono services in a particular matter,
the employee should give particular
attention to the requirements of para-
graph (f) of this section. Notice of in-
tention to provide pro bono services
1 be given in writing to the head of
ployee's division (or in the case
Assistant U.S. Attorney to the
e Office of U.S. Attorneys
e U.S. Attorney’'s comments ap-
pended ereto). Should the division
{&cutive Office believe the
t professional service
to the requirements
disagreement will
to the Deputy
al resolution.
ices should
ing catego-

promptly be
Attorney General

fall into one of the f
ries:

(i) Service to a client not
have the financial resources &y for
professional services;

(ii) Services to assert or defe
vidual or public rights which s
has a special interest in protecting;

(iii) Services to further the organ
tional purpose of a charitable, reli-
gious, civic, or educational organiza-
tion; or

(lv) Services designed to improve the
administration of justice.

(d) Employees may provide profes-
sional services, pursuant to §45.735-
6(d) of this title, to those relatives and
personal fiduciaries who are listed in
that section.

(e) The Deputy Attorney General
may make other specific exceptions to
paragraph (a) of this section in unusu-
al circumstances. Application for ex-
ceptions must be made in writing stat-
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ing the reasons therefor, and directed
to the Deputy Attorney General
through the applicant's superior.
Action taken by the Depuly Attorney
General with respect to any such ap-
plication shall be made in writing and
shall be directed to the applicant.

(f) No employee shall engage in any
professional practice under this sec-
tion or any other outside employment
if—

(1) The activity will in any manner
;i fere with the proper and effective
rmance of the employee’s official

e activity will create or appear
conflict of interest:
ity will reflect adversely

e's position in the
ice will influence
ce the outcome of

the matter;
(5) The activity volve asser-
tions that are contr interests

or positions of the Unit

(8) The activity invol
nal matter or proceeding wh
eral, State or local, or
matter or proceeding in w
United States (including the
of Columbia government) is a par
has a direct and substantial interest.

[Order No. 908-80, 45 FR 57125, Aug. 27,
1980, as amended by Order No. 860-81, 46
FR 52358, Oct. 27, 1881)

§ 45.735-10 Improper use of official infor-
mation.

No employee shall use for financial
gain for himself or for another person,
or make any other improper use of,
whether by direct action on his part or
by counsel, recommendation, or sug-
gestion to another person, information
which comes to the employee by
reason of his status as a Department
of Justice employee and which has not
become part of the body of public in-
formation.

§45.735-11 Investments.

No employee shall make invest-
ments: (a) In enterprises which It iIs
reasonable to believe will be involved
in decisions to be made by him, (b) on
the basis of information which comes
to him by reason of his status as a De-
partment of Justice employee and
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which has not become part of the
body of public information or (c)
which are reasonably likely to create
any conflict in the proper discharge of
his official duties.

#45.735-12 Speeches, and

teaching.

(a) No employee shall accept a fee
from an outside source on account of a
public appearance, speech, lecture, or
publication if the public appearance or
the preparation of the speech, lecture,
or publication was a part of the offi-
cial duties of the employee.

(b) No employee shall receive com-
pensation or anything of monetary
value for any consultation, lecture,
teaching, discussion, writing, or ap-
pearance the subject matter of which
is devoted substantially to the respon-
sibilities, programs or operations of
the Department, or which draws sub-
stantially on official data or ideas
which have not become part of the
body of public information.

(c) No employee shall engage,
whether with or without compensa-
tion, in teaching, lecturing or writing
that is dependent on information ob-
tained as a result of his Government

ployment except when that infor-
on has been made available to the
ngl public or when the Deputy At-

t

to eneral gives written authori-
za the use of nonpublic infor-
matio basis that the use is in
the publ

rest.

(dX1l) Attorney  General.
Deputy At eneral, Associate
Attorney Gen 4 a(d the heads of di-

a

publications

visions shall not e speeches or oth-
erwise lend thelf names or support in
a prominent fashion to a fundraising
drive or a fundraising event or similar
event intended for the benefit of any
person. No Department of Justice em-
ployee or special Government employ-
ee shall engage in any of these activi-
tles if the Invitation was extended pri-
marily because of his official position
with the Department or if the fact of
his official position with the Depart-
ment has been or will be used in the
promotion of the event Lo any signifi-
cant degree.

(2) For purposes of this subsection,
an event wil be regarded as a fundrais-



UNITED STATES ATTORNEYS' MANUAL
TITLE 1--GENERAL

ing event if any portion of the ticket
or other cost of admission is designat-
ed as a charitable contribuiion for tax
purposes, if one of its purposes is to
produce net proceeds for the benefit
of any person, or if it is a “kickoff"
dinner or similar occasion that is part
of a broader fundraising effort.

(3) Nothing in this subsection shall
apply to the Combined Federal Cam-
paign or any other authorized fund-
raising drive directed primarily at Fed-
eral employees, 0f”to a fundraising

event of an o ion which is
exempt from taxati er 26 U.S.C.
501(c)(3).

(4) Nothing in this on shall
apply to a meeting, semin r confer-

ence sponsored by a proféssio or
other appropriate organizatiog where
a tuition or other fee is charg
tendance if such tuition or fee isgrea-
sonable under the circumstances.

pensation for an activity, he is also
prohibited from suggesting that the

in which the United States is an ad-
verse party; or

(4) Has interests that may be sub-
stantially affected by the performance
or nonperformance of the employee's
official duty.

(b) Except as provided in paragraph
(c) of this section, a special Govern-
ment employee shall be subject to the
prohibition set forth in paragraph
(a)(4) of this section.

(c) Paragraphs (a) and (b) of this
section shall not be construed to pro-
hibit:

(1) Solicitation or acceptance of any-
thing of monetary value from a friend,
parent, spouse, child or other close rel-
ative when the circumstances make it
clear that the motivation for the
action is a personal or family relation-
ship.

(2) Acceptance of food and refresh-

io
Ac'ce tance of loans from banks

; 2\ ents of nominal value on infrequent
(e) When an employee is prohibit g ns in the ordinary course of a
by this section from accepting com- heon or dinner meeting or other

person offering such compensation
donate it to a particular charity or
other third party.

[Order No. 350-65, 30 FR 17202, Dec. 31,
1965, as amended by Order No. 699-77, 42
FR 15315, Mar. 21, 1977; Order No. 760-77,
42 FR 64119, Dec. 22, 1977; Order No. 807-
78, 43 FR 52702, Nov. 14, 1978; 44 FR 36028,
June 20, 1979; Order No. 887-80, 45 FR
29574, May 5, 1980: Order No. 960-81, 46 FR
52358, Oct. 27, 1981)

§45.735-13 [Reserved]

§ 45.735-14 Gifts,
favors.

(a) Except as provided in paragraph
(c) of this section, an employee other
than a special Government employee
shall not solicit or accept, for himself
or another person, directly or indirect-
ly, any gift, gratuity, favor, entertain-
ment, loan, or any other thing of mon-
etary value, from a person who:

(1) Has, or is seeking to obtain, con-
tractual or other business or financial
relations with the Department;

(2) Conducts operations or activities
that are regulated by the Department;

(3) Is engaged, either as principal or
attorney, in proceedings before the
Departmental or in court proceedings

entertainment, and

financial institutions on cus-
of finance for proper
agtivities of employees, such
age loans.
of unsolicited adver-
al material, such as
ads, calendars and
2 trinsic value.

(d) No employee shall ‘accept a gift,
present, decoration, er thing
from a foreign governm nless au-
thorized by Congress as by
the Constitution (Art. I, se@ @l 8)
and in Pub. L. 89-673, 80 Stat.

(e) No employee shall solicit a@(
tribution from another employee 2/
gift to an official superior, nor m
donation as a gift to an official superi-
or, nor accept a gift from an employee
recelving less pay than himself (5
U.8.C. 7351). However, this paragraph
does not prohibit a voluntary gift of
nominal value or donation in a nomi-
nal amount made on a special occasion
such as marriage, illness, or retire-
ment.

(5 U.B.C. 7T351)

[Order No. 350-65. 30 FR 17202, Dec. 31.
1965, as amended by Order No. 383-67, 32
FR 13217, Sept. 18, 1867: Order No. 960-81,
46 FR 52358, Oct. 27, 1981]

pens, pencils, note
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Ch. 4, p.

9



UNITED STATES ATTORNEYS' MANUAL
TITLE 1--GENERAL

S 15, 705-11a Reimbursement  for  travel
and subsistence: acceptance of awards.

(a) Employees may nol accepl reim
bursement for travel or expenses inci-
dent to travel on official business from
any source other than the Federal
Government. However, employees may
accept such reimbursement, from or-
ganizations that are exemptl from tax-
ation under the Internal Revenue
Code, 26 U.S.C. 501(c)3) for expenses

ident to training or the attendance
l. eetings in accordance with 5

@. 111 and 5 CFR 410.702.
ployees may accept reim-
bur or travel or expenses inci-
dent lu?\'el of a nonofficial nature,
so long 45 thefrircumstances are such
that acc&*pt@l the reimbursement

1

is compatib ther restrictions
set forth in this L
(c) Employees Wi be deemed to

be on official bdfSingSs gwhen they
attend the meetings charitable,
religious, professional, . frater-
nal, educational, recrealighal, blic

service or civic organizationAf
have not been directed by t
ment Lo attend the meeting
they do not receive Government
bursement for their travel or other e
penses incident to attendance at
meeLings.

td) Employees may accept awards
from the organizations described in
paragraph (c) of this section, so long
as the circumstances are such that ac-
ceptance 1s compalible with other re-
strictions set forth in this part.

(e) Employees may accepl reim-
bursement for travel or expenses inci-
dent to travel from an organization de-
scribed in paragraph (a) or (¢) of this
section for the actual expenses of an
accompanying spouse in connection
with the employee's attendance at the
meetings of the organization or ac-
ceptance of an award from the organi-
zation. The acceptance of spousal ex-
penses under this paragraph shall not
depend upon the official or nonofficial
nature of the employee's travel, but it
must be otherwise compatible with the
restrictions set forth in this part. In
particular, employees may not accept
spousal expenses from an organization
that:

&
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(1) Has, or is seeking to obtain, con-
tractual or other business or financial
relations with the Department.

(2) Conducts operations or activities
that are regulated by the Department.,

(3) Is engaged, either as principal or
attorney, in proceedings before the
Department or in court proceedings in
which the United States is an adverse
party.

(4) Has interests that may be sub-
stantially affected by the performance
or nonperformance of the employee's
official duties.

[Order No. 960-81. 46 FR 52358. Oct. 27,
1981)

§ 145.735-15

The Department of Justice considers
the indebtedness of its employees to
be essentially a matter of their own
concern. The Department of Justice
will not be placed in the position of
acting as a collection agency or of de-
termining the validity or amount of
contested debts. Nevertheless, failure
on the part of an employee without
good reason and in a proper and
timely manner to honor debts ac-

Employee indebtedness.

/“yknowledged by him to be valid or re-

ents for the settlement thereof
the cause for disciplinary
acti

4 this connection each em-
ployee@ pecled to meet his respon-
sibilities ayment of Federal,
State, and 16 Xes.

ed to judgment by a court or to
or to adhere Lo satisfactory ar-

ma

efleral property.

8§ 45.735-16 Misu

No employees may,
erty for other tham officially approved
activities. Each employee is responsi-
ble for protecting and conserving Fed-
eral property, including equipment
and supplies.

H45.735-17 Gambling, betting, and lotter-

1en.

No employee shall participate, while
on Government property or while on
duty for the Government, in the oper-
ation of gambling devices, in conduct-
ing an organized lottery or pool, in
games for money or property. or in
selling or purchasing numbers tickets.
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§45.735-18 [Reserved]

§ 45.735-19 Partisan political activities.

(a) While certain political activities
are prohibited by the criminal statutes
of the United States (see 18 U.S.C.
Chapter 29), the basic restrictions on
political activity of employees are set
forth in 5 U.S.C. 7321-7328.

(b) Most employees are subject to
both statutory and Civil Service re-
strictions upon partisan political activ-
ities although employees of the Feder-
al Government it}me geographical
areas may take t certain local
political activities.
right to vote as they
press opinions on po
and candidates. Detailed
may be obtained through
tive and personnel offices.

[(Order No. 350-65, 30 FR 17202,
1965, as amended by Order No. 383- s
FR 13217, Sept. 19, 1967; Order No.

46 FR 52358, Oct. 27, 1981]

% 45.735-21 Miscellaneous statutory provi-
sions.

Each employee should be aware of
the following statutory prohibitions
against:

(a) Lobbying with appropriated
funds (18 U.S.C. 1913).

(b) Disloyalty and striking (5 U.S.C.
7311, 18 U.S.C. 1918).

(c) Employment of a member of a
Communist organization (50 U.S.C.
T84).

(d) (1) Disclosure of classified infor-
mation (18 U.S.C. 798, 50 U.S.C. 783);
and (2) disclosure of confidential in-
formation (18 U.S.C. 1805).

(e) Habitual use of intoxicants to
excess (5 U.S.C. 7352).

(f) Misuse of a Government vehicle
(31 U.S.C. 638a).

(g) Misuse of the franking privilege
(18 U.S.C. 1719).

(h) Use of deceit in an examination
or personnel action in connection with
Government employment (18 U.8.C.
1917).

(i) Fraud or false statements in a
Government matter (18 U.8.C. 1001).

(j) Multilating or destroying a public
record (18 U.S.C. 2071).

(k) Counterfeiting and forging trans-
portation requests (18 U.S.C. 508).

(1) (1) Embezzlement of Government
money or property (18 U.S.C. 641); (2)
failing to account for public money (18
U.S.C. 643); and (3) embezzlement of
the money or property of another
person in the possession of an employ-
ee by reason of his employment (18
U.S.C. 654).

(m) Unauthorized use of documents
relating to claims from or by the Gov-
ernment (18 U.S.C. 285).

(n) Acting as the agenc of a foreign
principal registered under the Foreign
Agents Registration Act (18 U.S.C.
219).

(0) Engaging in violation of merit
system principles (5 U.S.C. 2301).

(p) Engaging in prohibited personnel
practices (5 U.S.C. 2302).

[Order No. 350-65, 30 FR 17202, Dec. 31,
1965, as amended by Order No. 383-67, 32
FR 13217, Sept. 19, 1967; Order No. 960-81,
46 FR 52358, Oct. 27, 1981)

45.135-22 Reporting of outside interests
y persons other than special Govern-
employees.

(a mployee occupying a posi-
tion d ted in paragraph (c) of
this d who is not required to
submit a cial disclosure report
under § 45. of this title, shall
submit to th of his division a
statement on made available
through the app e division ad-
ministrative office, gett forth the

following information:

(1) A list of the names corpora-
tions, companies, firms, o usi-
ness enterprises, partners on-

profit organizations, and educ
or other institutions with or in
he, his spouse, minor child or o
member of his immediate househ
has—

(1) Any connection as an employee,
officer, owner, director, member, trust-
ee, partner, adviser or consultant; or

(ii) Any continuing financial inter-
est, through a pension or retirement
plan, shared income, or other arrange-
ment as a result of any current or
prior employment or business or pro-
fessional association; or

(iii) Any financial interest through
the ownership of stock, stock options,
bonds, securities, or other arrange-
ments including trusts, except those fi-
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nancial interests described in § 45,735
5tbh
(2) A list of the names of his credi-
tors and the creditors ol his spouse,
minor child or other member of his
immediate household. other than
those creditors to whom any such
person may be indebted by reason of a
mortgage on property which he occu-
pies as a personal residence or to
whom such person may be indebted
for current and ordinary household
nd living expenses such as those in-
;rred for household furnishings, an
a vacations or

obile, education,

ist of his interests and those
of se, minor child or other
membt-ﬁhis immediate household
in real “propgfty or rights in lands,

other than gfopepty which he occupies
as a persona ;

For the pur this section
“member of his 1 te household”
means a resident o employee's
household who is r him by

blood.

(b) Each employee deéSignas in
paragraph (c) of this secﬁ‘d\xho
enters upon duty after the d l@l is
order, and who Is not requ L
submit a financial disclosure r

under §45.735-27 of this title, sw
submit such statement not later tha

30 days after the date of his entrance
on duty or 90 days after the effective
date of this order, whichever is later.
(c) Statements of employment and
financial interest are required of the
following employees:
(1) Office of the Attorney General;

Counsellor
Special Assistants
Special Counsels

(2) Office of the Deputy Attorney
General:

Associate Deputy Attorneys General
Executive Assistant

(3) Office of the Associate Attorney
General:

Deputy Associate Attorneys General
Special Assistants

(4) Office of the Solicitor General:
Tax Assistant
(5) Office of Legal Counsel:
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Deputy Assistant Attorneys General
(6) Office of Legal Policy:

Deputy Assistant Attorneys General
(7T) Office of Legislative Affairs.

Deputly Assistant Altorneys General
Chief, Legislative and Legal Secuion

(8) Justice Management Division:

Deputy Assistant Attorneys General
Staff Directors
Admimstrative Counsel

(9) Office of Professional Responsi-
bility:
Counsel on Professional Responsibility

Deputy Counsel
Assistant Counsels

(10) Community Relations Service:

Deputy Director
Associate Director
Chief Counsel
Regional Directors

(11) Antitrust Division:

Deputy Assistant Attorney General
Director of Economic Policy Office
Director of Operations

Deputy Director of Operations
Director, Policy Planning Office
Section Chiels

Field Office Chiefs

(12) Civil Division:

Ly Assistant Attorney General

Deputy dd L Attorneys General
Special As 5
Executive

Section Chiefs
Director(s) of

[}
(14) Criminal Q n:

Depuly Assistant Allorneys General
Section Chiefs

(15) Land and Natural Resources Di-
vision:

Deputy Assistant Attorneys General
Section Chiefs

(16) Tax Division:

Deputy Assistant Attorneys General
Section Chiefs

(17) Federal Bureau of Investigation:

Assistant Director, Admimstrative Services
Division
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(18) National Institute of Correc-
tions (Bureau of Prisons):

Director, National Institute of Corrections

Employees classified at GS-13 or above who
are in positions involving: (i) Contracting
or procurement, or (ii) administering. au-
diting or monitoring grants and contracts

(19) Drug Enforcement Administra-
tion:

Assistant Administrators
Office Directors

Chief Counsel
Chief Inspector ;

Controller
Laboratory Directors

Regional Directors

Chief, Administrative Se Diyision

Contract and Procurement Is?
andabove

Contract Specialists, GS-13
Chief, Compliance Division
Section Chiefs, Compliance Divisio
Project Officer, GS-13 and above

(20) Immigration and Naturalizatio
Service:

Associate Commissioner, Management

Assistant Commissioner, Administration

Regional Commissioners

Deputy Regional Commissioners

Associate Deputy Regional Commissioners,
Management

(21) Office of Justice Assistance, Re-
search and Statistics:

Assistant Directors

Special Assistants to the Director and the
Assistant Directors

General Counsel

Administrator, Law Enforcement Assistance
Administration

Administrator, Office of Juvenile Justice
and Delinquency Prevention

Director, National Institute of Justice

Director, Bureau of Justice Statistics

MI] Deputy Administrators of the above of-

ices

Employees classified at GS-13 or above who
are in positions involving: (1) Contracting
or procurement, or (1) administering, au-
diting or monitoring grants and contracts.

(22) United States Marshals Service:

Director
Deputy Director
United States Marshals

(d) Changes in, or additions to, the
information contained in an employ-
ee's statement of employment and fi-
nancial interests shall be reported in a
supplementary statement as of June
30 each year. If no changes or addi-
tions occur, a negative report is re-

quired. Notwithstanding the filing of
the annual report required by this sec-
tion. each employee shall at all times
avoid acquiring a financial interest
that could result, or taking an action
that would result, in a violation of the
conflict-of-interest provisions set forth
in this part.

(e) If any information required to be
included on a statement of employ-
ment and financial interests or supple-
mentary statement, including holdings
placed in trust, is not known to the
employee but is known to another
person, the employee shall request
that other person to submit informa-
tion in his behalf.

(f) Paragraph (a) of this section does
not require an employee to submit any
information relating to his connection
with, or interest in, a professional soci-
ety or a charitable, religious, social,

ternal, recreational, public service,
vic, or political organization or a sim-
organization not conducted as a
enterprise. For the purpose of
tion, educational and other in-

stitutio oing research and develop-
ment [H ted work involving grants
of m or contracts with the
Governm rﬁe deemed “‘business en-
terprises” required to be in-
cluded in ee's statement of
employment an

(g) The Depart

statement of empl
cial interests in confi

and each

fidential files in the imm
of the division head. Eac
head shall designate which em
are authorized to review and
the statements and shall limit

designation to those employees v?o/
are his immediate assistants. Employ-

ees so designated are responsible for
maintaining the statements in confi-
dence and shall not allow access to, or
allow information to be disclosed
from, a statement except to carry out
the purpose of this part. The Depart-
ment may not disclose information
from a statement except as the Civil
Service Commission or the Associate
Attorney General may determine for
good cause, Upon termination of the
employment in the Department of any
person subject to this section, state-
ments which he has submitted in ac-
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cordance with paragraph (a) of this
section shall be disposed of in accord-
ance with established Department pro-
cedures applicable to confidential re-
cords. In the event an employee sub-
ject to this section is transferred
within the Department, statements
which he has filed pursuant to para-
graph (a) of this section shall be trans-
ferred to the head of the division to
which the employee is reassigned.

(h) The statements of employment
;nd financial interests and supplemen-

t statements required of employees
ddition to, and not in substitu-
. or in derogation of, any simi-

lar ent imposed by law, order
or reghilation. The submission of a
statemeént an employee does not

permit hi other person to par-
ticipate in t in which his or the
other person'sdgs'a‘tipation is prohib-
ited by law, or (s} ulation.

(i) Any employ ogbelieves that
his position has be
termined to be subjett
ing requirements of § 45/
obtain review of such
through the grievance prote
forth in 28 CFR Part 46 1A

FR
12096, June 25, 1971, 28 CFR Péﬁ
was removed).
(28 U.S.C. 509, 510)

(Order No. 350-65, 30 FR 17202, Dec. 31,
1965, as amended by Order No. 383-67, 32
FR 13217, Sept. 19, 1967 Order No. 412-689,
34 FR 5726, Mar. 27, 1969; Order No. 653-176,
41 FR 27317, July 2, 1976; Order No. 689-77,
42 FR 15315, Mar. 21, 1877, Order No. 732-
77. 42 FR 35970, July 13, 1877, Order No.
899-80, 45 FR 43703, June 30, 1880; Order
No. 860-81, 46 FR 52358, Oct. 27, 1881)

ination
set

§45.735-23 Reporting of outside interests
by special Government employees.

(a) A special Government employee
shall submit to the head of his division
a statement of employment and finan-
cial interests which reports: (1) All
other employment, and (2) those fi-
nancial interests which the head of his
division determines are relevant in the
light of the duties he is to perform.

(b) A statement required under this
section shall be submitted at the time
of employment and shall be kept cur-
rent throughout the period of employ-
ment by the filing of supplementary
statements In accordance with the re-
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quirements of §45.735-22(d). State-
ments shall be on forms made availa-
ble through division administrative of-
ficers.

(c) This section shall not be con-
strued as requiring the submission of
information referred to in §45.735-
22(1).

(d) Paragraphs (g) and (h) of
§ 45.735-22 shall be applicable with re-
spect to statements required by this
section.

[Order No. 350-65, 30 FR 17202, Dec. 31,
1965, as amended by Order No. 383-87, 32
FR 13218, Sept. 18, 1967]

§45.735-24 Reviewing statements of finan-
cial interests.

(a) The head of each division shall
review financial statements required
of any of his subordinates by
§§ 45.735-22 and 45.735-23 to deter-
mine whether there exists a conflict,
or possibility of conflict, between the
interests of a subordinate and the per-
formance of his service for the Gov-
ernment. If the head of the division
determines that such a conflict or pos-
sibility of conflict exists, he shall con-
sult with the subordinate. If he con-
cludes that remedial action should be
taken, he shall refer the statement to

e Associate Attorney General,

ugh the Department Counselor,
iti'\his recommendation for such

ac he Associate Attorney Gener-
al, such Investigation as he
dee ry, shall direct appropri-

ate rem tion If he deems it nec-
eBSATrY. Q

(b) Reme may include, but
is not limited t

(1) Changes in gned duties.

(2) Divestment by the employee of
his conflicting interest.

(3) Disqualification for a particular

action.
(4) Exemption pursuant to §45.735-

B.
(6) Disciplinary action.

[Order No. 350-65, 30 FR 17202, Dec. 31.
1965, as amended by Order No. 698-77, 42
FR 156315, Mar. 21, 1877]

# 45.735-25 Supplemental regulations.

The heads of divisions may issue
supplemental and implementing regu-
lations not Inconsistent with this part.
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§45.735-26 Designated Agency Ethics Of-
ficial.

(a) The Assistant Attorney General
for Administration is the “designated
agency ethics official (DAEO)” for
this Department.

(b) In addition to the duties listed in
5 CFR 738.203, the DAEO shall pro-
vide for the regular distribution of
conduct regulations to employees, and
otherwise assist the Offices, Boards
and Divisions in ting their respon-
sibilities under ttﬁan.

(c) The above res ibilities of the

DAEO shall not reted to di-
minish the primary nsibility of
each Office, Board or to pro-

ounseling
rs of

s

§ 45.735-27 Public financial disclosure re-
quirements.

(a) Persons required Lo file. (1)
Except as provided in paragraph (aX2)
of this section, the following persons
must file a public financial disclosure
report as required by Title II of the
Ethics in Government Act of 1978:

(i) Each employee in the Depart-
ment of Justice whose salary is fixed
under Subchapter II of Chapter 53 of
Title 5, United States Code (the Ex-
ecutive Schedule);

(ii) Each employee whose position is
classified at GS-16 or above of the
General Schedule prescribed by 5
U.S.C. 5332 or whose salary is required
by law to be established at the mini-
mum rate of basic pay for level GS-16
or above of the General Schedule;

(iii) Each United States Attorney;

(iv) Each Assistant United States At-
torney occupying a supervisory posi-
tion whose optimum pay level is estab-
lished at the equivalent of the mini-
mum rate of basic pay for GS-16 or
above and who is actually compensat-
ed at a rate of pay equal to or greater
than the minimum rate of basic pay
for GS-16.

(v) Each employee appointed pursu-
ant to section 3105 of Title 5, United
States Code (Administrative Law
Judges);

vide for the education an
of its own employees on ma
conduct and professional ethics.

[Order No. 960-81, 46 FR 52359,
1981]

(vi) Each employee who is in a posi-
tion which is excepted from the com-
petitive service because it is of a confi-
dential or policy-making character
(Schedule C), as set forth in 5§ CFR
213.3310 ', and who has a role in advis-
ing or making policy determinations
with respect to agency programs oOr
policies. Schedule C employees having
policy-making roles, such as Special
Assistants to the head of a division,
must file a report under this provision,
but Schedule C employees who do not
have a policy role, such as chauffeurs,
private secretaries, and stenographers,
need not;

(vii) Any other employee (other
than an Assistant United States Attor-
ney or an employee compensated
under the General Schedule), includ-
ing a special government employee,
paid at a rate equal to or greater than
the minimum rate of basic pay estab-
hed for level GS-16 of the General
dule; and
iii) Any person nominated by the
ent to a position described in
parfigra (a)(1)(i) through (a)(1)(vii)
of thig’section appointment to which
requi advice and consent of the
Senate.

(2) An
graph (aX1
tained, desig

oyee identified in para-
is section who is re-
- appointed or em-
ices on all or
in a calendar

part of 680 or fewer,
year is not required t
nancial disclosure repo
employee who was initie
to perform services on 6

services on more than 60 days in.®
endar year must immediately co d" Y )
with the public disclosure requ
ments as if he had been covere
those requirements as of the date of
his initial retention, designation, ap-
pointment, or employment.

(b) Time of filing. (1) Each employee
described in paragraph (a) of this sec-
tion must file a report: (i) Within 30
days of assuming his position, unless
he has left another position in the Ex-

ecutive Branch covered by the public
disclosure requirements; (ii) annually,

1Bection 213.3310 was superseded by a docu-
ment published at 46 FR 20147, Apr. 3, 1881,
revising Part 213 in its entirety.

FEBRUARY 17, 1984
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on or before May 15, covering the pre-
ceding calendar year: and (iii) within
30 days of leaving his position, unless
he accepls another position in the Ex-
ecutive Branch covered by the public
disclosure requirements.

(2) The reviewing official designated
in paragraph (d) of this section may,
for good cause, extend the deadline
for filing reports identified in para-
graph (a) 1) of this section for up to

days. The reviewing official may
Z an extension of up to 15 addi-
ys if the employee submits in
»asons which establish good
r extension. Any further
extenstcﬁ:sl be approved by the Di-
rector of *the ©Office of Government
Ethics.
(3) A pers

appointment h requires the
advice and consent Senate must
file his report wi ays of the
transmittal of his no ion to the
Senate by the Preside

(4) The Assistant Att General

for Administration and an m?yﬂ-v in
or nominee to a position appgingment
to which requires the advice a@ -
sent of the Senate shall furnish @
of his report to the Director of
Office of Government Ethics at t
time he files the original report with
the appropriate reviewing official,

(c) Approvals by Director of the
Office of Government Ethics. A public-
ly available waiver permitting the
omission of information pertaining to
certain gifts under section 202(a)(2) of
the Act and the approval of blind
trusts under section 202(f}3)XD) of
the Act may only be granted by the
Director of the Office of Government
Ethics.

(d) ldentification of reviewing offi-
cials. (1) Reports filed by employees
described in paragraph (a) of this sec-
tion shall be filed with and reviewed
by the following officials:

(i) The Associate Attorney General
shall review reports filed by the Attor-
ney General and any employee in the
Office of the Attorney General;

(i) The Attorney General shall
review reports filed by the Deputy At-
torney General, Associate Attorney
General, Solicitor General, and Direc-
tor of the Federal Bureau of Investiga-
tion;

FEBRUARY 17, 1984
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(i) Except as provided above, the
Deputy Attorney General shall review
reports filed by the head of each divi-
sion under his supervision;

tiv) The Associate Attorney General
shall review reports filed by the head
of each division not included in para-
graph (d)(1)diii) of this section;

(v) The Director of the Execulive
Office for United States Attorneys
shall review reports filed by United
States Attorneys and Assistant United
States Attorneys;

(vi) Except as provided above., the
head of each division shall review re-
ports filed by employees of that divi-
sion.

(2) The function of reviewing reports
under paragraphs (d) 1)) through
(d)1xvi) of this section may be dele-
gated to an Associate Deputy Attorney
General, Deputy Associate Attorney
General, or depuly, associate, or assist-
ant head of a division, as the case may
be.

(3) The report filed by a person
nominated to a position appointment
to which requires the advice and con-
sent of the Senate shall be filed with
and reviewed by the official designat-
ed in paragraph (d)(l) of this section
having responsibility for reviewing
rts filed by the incumbent in the

n.
4 h reviewing official is respon-
sibl ensuring that reports re-
quired i?ﬁ filed with him are filed in
a comp imely manner.

(e) Rev cedure. (1) Each re-
viewing of i@ shall endeavor to
review each iled with him
within 15 days rgceiving it (and
shall review the re t within 60 days
of receipt) to defermine whether, on
the basis of Information contained in
the report, the reporting individual is
in compliance with applicable laws and
regulations governing conflicts of in-
terest and apparent conflicts of inter-
est.

(2) If the reviewing official believes
additional information is required to
be submitted, he shall notify the indi-
vidual and inform him of the date on
which the additional information must
be submitted.

(3) If, on the basis of information
contained in the report, the reviewing
official 18 of the opinion that the re-
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porting individual is in compliance
with applicable laws and regulations,
he shall sign the report and forward it
to the Assistant Attorney for Adminis-
tration. The reviewing official shall
retain a copy of the report.

(4) If, on the basis of information
contained in the report, the reviewing
official believes that the reporting in-
dividual is not in compliance with ap-
plicable laws and regulations, he shall
notify the individual, state what reme-
dial action he believes is appropriate,
and afford the r'%rting individual a
reasonable oppo é‘:@to submit an
oral or written res A

(5) If, after cons he report-
ing individual’'s respo review-
ing official concludes tha € report-
ing individual is not in “compliance
with applicable laws and regfilati
and that the reporting indivi
not taken adequate measures to
into compliance, the reviewing of
shall refer the matter to the Associa
Attorney General (or if referral to the
Associate Attorney General is inappro-
priate, to the Deputy Attorney Gener-
al) with his recommendation regarding
remedial action to be taken.

(6) After such investigation as he
deems appropriate, the Associate At-
torney General shall direct remedial
action or refer the matter to the At-
torney General, Deputy Attorney
General, or Solicitor General for ap-
propriate action, including possible re-
ferral to the President if the situation
involves an employee in a position ap-
pointment to which requires the
advice and consent of the Senate.

(7) Remedial action under this sub-
section may include, but is not limited
to:

(i) Divestiture;

(ii) Restitution;

(iii) Establishment of a blind trust;-

(iv) Request for exemption under 18
U.S.C. 208(b); or .

(v) Disqualification, transfer, reas-
signment, limitation of duties, or dis-
charge.

(8) When satisfactory measures have
been taken to resolve any problems
identified in the review process, the re-
viewing official or the official ordering
remedial action shall sign the report
with such notations and comments as
may be appropriate.

MANUAL

(f) Public availability of report. (1)
The Assistant Attorney General for
Administration shall provide for the
inspection of a report by, or the fur-
nishing of a copy of a report to, any
person upon request within 15 days
after the report is filed with the ap-
propriate reviewing official.

(2) If the Assistant Attorney Gener-
al for Administration has not yet re-
ceived the report, signed by the re-
viewing official, which a member of
the public has requested to inspect or
copy, the Assistant Attorney General
for Administration shall request the
reviewing official to ensure that the
report is immediately made available
for inspection or copying.

[Order No. 832-79. 44 FR 29891, May 23,
1979)

APPENDIX—CODE OF ETHICS FOR
GOVERNMENT SERVICE

[H, Con. Res. No. 175, 85th Cong.)

ved by the House of Representatives
(thé Sen concurring), That it is the sense
of the Longtess that the following Code of
Ethics/s adhered to by all Govern-
ment em ,dncluding officeholders:
Any perso ernment service should:
1. Put loyalt e highest moral princi-
ples and to cou ve loyalty to per-
sons, party, or Gov department.

2. Uphold the Constitfition, laws, and legal
regulations of the Unit tes and of all

governments therein an be a party
to their evasion.
3. Give a full day's labor for day's

pay; glving to the performance Qties
his earnest effort and best thought.

4. Seek to find and employ more '
and economical ways of getting tasks aceom-
plished.

5. Never discriminate unfairly by the -
pensing of |special favors or privileges to
anyone, whether for remuneration or not:
and never accept, for himself or his family.
favors or benefits under -circumstances
which might be construed by reasonable
persons as Influencing the performance of
his governmental duties.

6. Make no private promises of any kind
binding upon the duties of office, since a
Government employee has no private word
which can be binding on public duty.

7. Engage In no business with the Govern-
ment, either directly or indirectly, which is
inconsistent with the conscientious perform-
ance of his governmental duties.

FEBRUARY 17, 1984
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8 Never use any information coming Lo
him confidentially in the performance of
governmental duties as a means for making
privale profit

9. Expose corruption whenever discovered.

10. Uphold these principles. ever conscious
thalt public office is a public trust. Passed
July 11, 1958,

AFPFENDIX — MEMORANDUM RE THE CONFLICT
OF INTEREST PROVISIONS OF Pus. L, 87-849,
76 StaT. 1119, ApPROVED OCTOBER 23, 1962

INTRODUCTION

ublic Law 87-849, which came into force

A ry 21, 1963, affected seven statutes
applied to officers and employees of
2 ‘ nment and were generally spoken
: ﬁ “conflict of interest” laws. These
inclu - ections of the criminal code, 18
U.S.C. 21%¢281, 283, 284, 434, and 1914, and
a statul& con ing no penalties, section
190 of th Statutes (5 U.S.C. 99).
Pub. L. 87-8 imes referred Lo here-
inafter as “'th epealed section 180
and one of the chi
216, without repla
repealed and supplan
criminal statutes. It is
memorandum to summafi
and Lo describe the princip
tween it and the legislation i

as laced.
The Act accomplished iLs revi -
acling new sections 203, 205, 207, E

’

4 sIx 5

. In addition it
other five
rpose of this

209 of Title 18 of the United Sta
and providing that they supplant the

en
nd
'Section 190 of the Revised Stalute@

U.S8.C. 99), which was repealed by section 3
of Pub. L. 87-849, applied to a former officer
or employee of the Government who had
served in a department of the executive
branch. It prohibited him, for a period of
two years after his employment had ceased,
from representing anyone in the prosecu-
tion of a claim against the United States
which was pending in that or any other ex-
ecutive department during his period of em-
ployment. The subject of postemployment
activities of former Government officers
and employees was also dealt with In an-
other statute which was repealed, 18 U.S.C.
284. Pub. L. 87-849 covers the subject in a
s::;gle section enacted as the new 18 U.8.C.
20

18 US.C. 216, which was repealed by sec-
tion l(c) of Pub. L. 87-848, prohibited the
payment Lo or acceptance by a Member of
Congress or officer or employee of the Gov-
ernment of any money or thing of value for
EIving or procuring a Government contract.
Since this offense is within the scope of the
newly enacted 18 US.C. 201 and 18 UB.C.
203. relaling to bribery and conflicts of In-
terest, respectively, section 218 Is no longer
necessary.

FEBRUARY 17,
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mentioned sections 281. 283, 284, 434 and
1914 of Title 18 respectively. ‘ It will be con
venienl, therefore, after summarizing the
principal provisions of the new sections. Lo
examine each section separately. comparing
it with its precursor before passing Lo Lhe
next. First of all. however, it is necessary to
describe the background and provisions of
the new 18 U.S.C. 202ta). which has no
counterpart among the statutes formerly in
effect.

SPECIAL GOVERNMENT EMPLOYEES —NEW 18
U.S8.C. 202(a)

In the main the prior conflict of interest
laws imposed the same restrictions on indi-
viduals who serve the Government intermit-
tently or for a short period of time as on
those who serve full-time. The consequences
of this generalized trealment were pointed
out in the following paragraph of the
Senate Judiciary Committee report on the
bill which became Pub. L. B7-849

In considering the application of present
law in relation to the Government's utiliza-
tion of temporary or intermittent consult-
ants and advisers, it must be emphasized
that most of the existing conflict-of-interest
statutes were enacted in the 19th century—
that is, at a time when persons outside the
Government rarely served it in this way.
The laws were therefore directed at activi-
ties of regular Government employees, and
their present impact on the occasionally
needed experts—those whose main work is
performed outside the Government—is

duly severe. This harsh impact consti-

s an appreciable deterrent Lo the Gov-
nt's obtaining needed part-time serv-
ices,

The iting problem noted by the Com-
mittee rated & major part of the impe-
tus for ent of Pub. L. 87-848. The
Actl dealt me problem by creating a
category o ment employees termed
“special Gove employees” and by ex-
cepting persons | ategory from cer-
tain of the proh 0 imposed on ordi-
nary employees. The flew 18 U.S.C. 202(a)
defines the term ial Government em-
ployee” to Include, among others, officers
and employees of the departments and
agencies who are appointed or employed to
serve, with or without compensation, for not
more than 130 days during any period of
365 consecutlve days elther on a full-time or
Intermittent basis.

‘See section 2 of Pub. L. 87-848. 18 US.C
281 and 18 U.S.C. 283 were not completely
set aside by section 2 but remain in effect to
the extent that they apply to retired offi-
cers of the Armed Forces (see "Retired Offi-
cers of the Armed Forces,” infra).

*S. Rept. 2213, 87th Cong.. 2d sess.. p. 6.
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SUMMARY OF THE MAIN CONFLICT OF INTEREST
PROVISIONS OF PUB. L. 87-8489

A regular officer or employee of the Gov-
ernment—that is, one appointed or em-
ployed to serve more than 130 days in any
period of 365 days—is in general subject to
the following major prohibitions (the cita-
tions are to the new sections of Title 18):

1. He may not, except in the discharge of
his official duties. represent anyone else
before a court or Government agency in a
matter in which the United States is a party
or has an interest. This prohibition applies
both to paid and un representation of
another (18 U.S.C. 2 05).

2. He may notl part in his govern-
mental capacity in an in which he,
his spouse, minor child, o business as-
sociate or person with wh negotiat-
ing for employment has a fin?nl interest
(18 U.S.C 208).

3. He may not, after his Govern
ployment has ended, represent
other than the United States in co
with a matter in which the United States
a party or has an interest and in which
participated personally and substantially
for the Government (18 U.S.C. 207(a)).

4. He may not, for 1 year after his Govern-
ment employment has ended, represent
anyone other than the United States in con-
nection with a matter in which the United
States is a party or has an interest and
which was within the boundaries of his offi-
cial responsibility * during the last year of
his Government service (18 U.S.C. 207(b)).
This temporary restraint of course gives
way to the permanent restraint described in
paragraph 3 if the matter is one in which he
participated personally and substantially.

5. He may not receive any salary, or sup-
plementation of his Government salary,
from a private source as compensation for
his services to the Government (18 U.S.C.
209).

A special Government employee is in gen-
eral subject only to the following major pro-
hibitions:

1. (a) He may not, except in the discharge
of his official duties, represent anyone else
before a court or Government agency in a
matter in which the United States is a party
or has an interest and in which he has at
any time participated personally and sub-
stantially for the Government (18 U.S.C.
203 and 205).

‘*The term “official responsibility’” is de-
fined by the new 18 U.S.C. 202(b) to mean
“the direct administrative or operating au-
thority, whether intermediate or final, and
either exercisable alone or with others, and
either personally or through subordinates,
to approve, disapprove, or otherwise direct
Government action.”

(b) He may not, except in the discharge of
his official duties, represent anyone else in a
matter pending before the agency he serves
unless he has served there no more than 60
days during the past 365 (18 U.S.C. 203 and
205). He is bound by this restraint despite
the fact that the matter is not one in which
he has ever participated personally and sub-
stantially.

The restrictions described in subpara-
graphs (a) and (b) apply to both paid and
unpaid representation of another. These re-
strictions in combination are, of course, less
extensive than the one described in the cor-
responding paragraph 1 in the list set forth
above with regard to regular employees.

2. He may not participate in his govern-
mental capacity in any matter in which he,
his spouse, minor child, outside business as-
sociate or person with whom he is negotiat-
ing for employment has a financial interest
(18 U.S.C. 208).

3. He may not, after his Government em-
ployment has ended, represent anyone
other than the United States in connection

th a matter in which the United States is

party or has an interest and in which he

e

ipated personally and substantially
hi overnment (18 U.S.C. 207(a)).
ay not, for 1 year after his Govern-
m employment has ended, represent
anyone er than the United States in con-
nectio i matter in which the United
States'is y or has an interest and
which was ip the boundaries of his offi-
cial responsi ring the last year of his
Government S (18 U.S.C. 207(b)). This
temporary restr course gives way to
the permanent rest escribed in para-
graph 3 if the matter which he par-
ticipated personally and i
It will be seen that pa
for special Government empl
same as the corresponding
for regular employees. Paragra|
latter, describing the bar against
of salary for Government work fro
vate source does not apply to special
ernment employees.
As it appears below, there are a numbe
exceptions to the prohibitions summarized
in the two lists.

COMPARISON OF OLD AND NEW CONFLICT OF IN-
TEREST SECTIONS OF TITLE 18, UNITED STATES
CODE

New 18 U.S.C. 203. Subsection (a) of this
section in general prohibits a Member of
Congress and an officer or employee of the
United States in any branch or agency of
the Government from soliciting or receiving
compensation for services rendered on
behalf of another person before a Govern-
ment department or agency in relation to
any particular matter in which the United
States is a party or has a direct and substan-
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tial interest. The subsection does not pre
clude compensation for services rendered on
behall of another in court

Subsection ta) 1s essentially a rewrite of
the repealed portion of 18 U.S.C. 281 How-
ever, subsections (b) and (c) have no coun-
terparts in the previous statutes.

Subsection (bl makes 11 unlawful for
anyone to offer or pay compensation the so-
licitation or receipt of which is barred by
subsection (a),

bsection (¢) narrows Lthe application of
;m. tion (a) in the case of & person serv-

ng @ a special Government employee to

nly two, situations. Firsl. subsec-

rs him from rendering services

befo e ‘ernment on behalf of others.
for comp@on, in relation to a matter in-
volving a cificgparty or parties in which
he has partuicipated personally and substan-
tially in the {cou of his Government
duties. And se rs him from such
activities in relati maltter involving a
specific party or pa 1 though he has
nol participated in t ttegr personally
and substantially, if it is
partment or agency an
therein more than 60 days
ately preceding period of a yea#
New 18 U.S.C. 205 This sectio
two major prohibitions. The fir

oplains

vEnts

an officer or employee of the Unite &
3

In any branch or agency of the Govern
from acting as agent or altorney for p
ecuting any claim against the United Sta
including a claim 1n court. whether for com-
pensation or not. It also prevents him from
receiving a gratuity. or a share or interest in
any such claim, for assistance in the pros-
eculion thereof. This portion of section 205
is similar to the repealed portion of 18
U.S.C 283, which dealt only with claims
against the United States, but it omits a bar
contained in Lthe latter—l.e., a bar against
rendering uncompensated aid or assistance
in the prosecution or support of a clalm
against the United States.

The second main prohibition of section
205 1s concerned with more than claims. It
precludes an officer or employee of the Gov-
ernment from acting as agenl or attorney
for anyone else before a department, agency
or court in connection with any particular
matter in which the United States is a party
or has a direct and substantial Interest,

Section 205 provides for the same limited
application to a special Governmenl em-
ployee as section 203. In short. It precludes
him from acting as agenl or altorney only
(1) in a matter involving a specific party or
parties in which he has participated person-
ally and substantially In his governmentel
capacity, and (2) in a matter involving & spe-
cific party or parties which 1s before his de-
partment or agency. if he has served therein
more than 60 days in Lthe year past.
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Since new sections 203 and 205 extend to
activities in the same range of matters, they
overlap to a greater extent than did their
predecessor sections 281 and 283 The lol
lowing are the few important differences be
tween sections 203 and 205

1. Section 203 applies to Members of Con-
gress as well as officers and employees of
the Government, section 205 applies only to
the latter.

2. Section 203 bars services rendered for
compensation solicited or received. but not
those rendered without such compensation.
section 205 bars bolh kinds of services.

3. Section 203 bars services rendered
before the departments and agencies but
not services rendered in court, section 205
bars both.

It will be seen that while section 203 is
controlling as to Members of Congress, for
all practical purposes section 205 completely
overshadows section 203 in respect of offi-
cers and employees of the Government.

Section 205 permits & Government officer
or employee Lo represent another person,
without compenation, in a disciplinary. loy-
alty or other personnel matter. Another
provision declares that the section does not
prevenl an officer or employee from giving
testimony under oath or making statements
required Lo be made under penalty for per-
jury or contempt.®

Section 205 also authorizes a limited

aiver of its restrictions and those of sec-

203 for the benefit of an officer or em-
including a special Government em-
plogeewho represents his own parents,
spou@ child, or person or estate he serves
a5 & . The waiver 15 available to the

officer oyee, whether acting for any
such per or without compensation,
but only if «¢d by the official making
appointments Is portion. And in no

event does the tend to his repre-

sentation of any s eFson In matters In
which he has partifipaéd personally and
substantially or which®even in the absence
of such participation, are the subject of his
official responsibility.

Finally, section 205 gives the head of a de-
partmenl or agency the power. nolwilh-

*These two provisions of section 205 refer
Lo an “officer or employee” and not, as do
certain of the other provisions of the Act, to
an “officer or employee, including a special
Government employee " However, it is plain
from the definition in section 202(a) that a
special Government employee is embraced
within the comprehensive term “officer or
employee.” There would seem to be little
doubt, therefore, that the instance provi-
sions of section 205 apply Lo special Govern-
ment employees even in Lthe absence of an
explicit reference to them.
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standing any applicable restrictions in its of his service, a former officer or employee
provisions or those of section 203, to allow a has changed areas of responsibility by
special Government emloyee to represent transferring from one agency to another,
his regular employer or other outside orga- the period of his postemployment ineligibil-
nization in the performance of work under a [ty as to matters in a particular area ends 1
Government grant or contract. However, year after his responsibility for that area
this action is open to the department or ends. For example, if an individual transfers
agency head only upon his certification, from a supervisory position in the Internal
published in the FEDERAL REGISTER, that the Revenue Service to a supervisory position in
national interest requires it. the Post Office Department and leaves that
New 18 U.S.C. 207. Subsections (a) and (b) department for private employment 9
of this section contain postemployment pro- months later, he will be free of the restric-
hibitions applicable to persons who have tjon of subsection (b) in 3 months insofar as
ended service as officers or employees of the  Internal Revenue matters are concerned. He
executive branch, th dependent agencies  wijll of course be bound by it for a year in re-
or the District of umbia.® The prohibi- gpect of Post Office Department matters.
tions for persons who rved as special The proviso following subsections (a) and
Government employ same as for (p) guthorizes an agency head, notwith-

persons who have perfo gular duties.  granding anything to the contrary in their

The restraint of subsectio ainst a8 provisions, to permit a former officer or em-
former officer or employee’s g as agent  ,15uee with outstanding scientific qualifica-
or attorney for anyone ot thafi the i 56 to act as attorney or agent or appear
United States in connection withfce personally before the agency for another in
matters, whether pending in the gou matter in a scientific field. This authority
elsewhere. The matters are those iNVOWME) 5y pe exercised by the agency head upon a
a specific party or parties in whichit spational interest” certification published

the former officer or employee participated tions (a) and (b) describe the activi-

forbid as being in connection with
g&?:mmmlin?&ift?z:mmw while holding & lar matter(s] involving a specific

United States is one of the parties or h
direct and substantial interest and in whic LS FRUTRAL Kaareree.
t
Subsection (b) sets forth a 1-year postem- P& les” in which the former offi-

or
o

loyee had participated. The
ployment prohibition in respect of those C°T

. quoted'l e does not include general
matters which were within the area of offi brimta & e formulation of genera)

cial responsibility of a former officer or em-
ployee at any time during the last year of Policy or s , or other similar mat-
his service but which do not come within t€rs. Thus, pi icipation in or official
subsection (a) because he did not participate responsibility ter of this kind on
in them personally and substantially. More Dehalf of the Gove t does not disquali-
particularly, the prohibition of subsection ¥ 8 former employ representing an-
(b) prevents his personal appearance in other person in & p € which is gov-
such matters before a court or a department  erned by the rule or ot ult of such
or agency of the Government as agent or at- Mmatter.

torney for anyone other than the United Subsection (a) bars perm eater
States.’ Where, in the year prior to the end Vvarlety of actions than subsec ) bars
temporarily. The conduct made 1 by

“The prohibitions of the two subsections the former Is any action as agent QL ¢

is a personal appearance as agent or
areas whether they leave the Government
entirely or move to the legislative or judicial "¢ However, neither subsection preclud

postemployment activities which may falrly

bra.nch_. As a practical matter, however, the be characterized as no more than aiding or
prohibitions would rarely be significant .in " individual who h
the latter situation because officers and em- 388isting another.® An vidual who has
ployees of the legislative and judiclal —e0——
branches are covered by sections 203 and rary restraint from which he was free prior
205. to the end of his Government service. How-

?Neither section 203 nor section 205 pre- ever, since special Government employees
vents a special Government employee, usually do not have “official responsibility,”
during his period of affillation with the as that term is defined in section 202(b),
Government, from representing another their inclusion within the l-year ban will
person before the Government in a particu- not have a widespread effect.
lar matter only because it is within his offi- *Subsection (a), as it first appeared in
cial responsibility. Therefore the inclusion H.R. 8140, the bill which became Pub. L. 87-
of a former special Government employee 48, made it unlawful for a former officer or
within the l-year postemployment ban of employee Lo act as agent or attorney for, or
subsection (b) may subject him to a tempo- Continued

ney, while that made unlawful by the
apply to persons ending service in these é/

FEBRUARY 17, 1984
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Ieft an apeney to accept privale employment

may. for oxample  ammediately perform

techmcal work i hus company s plant in re

lution 1o a contract for which he had offi-

cutd responsibility —or. for that matter, in re-

lation to vne he helped the agency negoti-

ate. On the other hand, he 1s forbidden for

avear in the first case Lo appear personally

belure the agency as the agent or atlorney

of his company 1n connection with a dispute

over the terms of the contract. And he may

al no tme appear personally before the

apgency or otherwise act as agent or attorney

?\un company in such dispute if he helped

1 Lhe contract.

aring subsection (a) with the ante-

Cthy S.C 284 discloses that it follows

the in himitng disqualification o

CASCS ormer officer or employee ac-

Ltually pa%u-d in a matter for the Gov-

ernment . subsection ta) covers all

mallers 1n wi ¢ United Stales is a

d substantial inter-
claims against the
18 US.C. 284
rther than the
tead of a 2-
rallel in
n of the

United Stales™ co
Subsection (ar also
latter in imposing a hifety
year bar, Subsection (b
18 US.C 284 or any other
former corfhct ininterest staty

s
It will be seen that subsections ( nd (b
i combination are less restrictivg o me
respects. and more restrictive In @' 5.
than the combination of the prior 18 .C,
284 and 5 US C 99 Thus, former office
employees who were outside the Gover
ment when the Act came into force on Ja
ary 21. 1963, will in certain situations be en-
abled 1o carry on activities before the Gov-
vrnment which were previously barred. For
vxample the repeal of 5 US.C. 99 permits an
attornes who left an executive department
for privale practice a year before lo take
certain cases agaimnst the Government imme-
diately which would be subject to the bar of
5 US.C 99 for another year. On the other
hand. former officers or employees became
precluded on and after January 21, 1963,
from engaging or continuing 1o engage in
certamn activities which were permissible
until that date This result follows from the
replacement of the 2-vear bar of 18 US.C.
284 with the Lhifetime bar of subsection (a) In
comparable situations. from the Increase in
Lhe variets of matters covered by subsection
(a) as compared with 18 U.S.C. 284 and from

wid oroassist. anyone in & matter In which
he had participated. The House Judiclary
Committer struck the underlined words,
and the bill became law without them. It
should be noted also that the repealed pro-
vistotis of 18 U.S.C 283 made the distinetion
between one's acling as agenl or altorney
fur another and his alding or assisting an-
other

FEERUARY 17, 1984
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the introduction of the 1 year bar of subsec
tion (b)

Subsection (c) of section 207 pertains to
an individual outside the Government who
Is In a business or professional partnership
with someone serving in the executive
branch. an independent ageney or the Dis-
trict of Columbia. The subsection prevents
such individual from acting as atlorney or
agent for anyone other than the United
States in any maltters, including those In
court. in which his partner in the Govern-
ment 1s participating or has participated or
which are the subject of his partner's offi-
clal responsibility. Although included in a
secltion dealing largely with postemploy-
ment activities, this provision is not directed
Lo the postemployment situation.

The paragraph at the end of section 207
also pertains to individuals in a partnership
but sets forth no prohibition. This para-
graph., which is of importance mainly to
lawyers in private practice, rules out the
possibility that an individual will be deemed
subject to section 203, 205, 207ta) or 207(b)
solely because he has a partner who serves
or has served in the Government either as a
regular or a special Government employee.

New 18 U.S.C 208 This section forbids
certain actions by an officer or employee of
the Government in his role as a servantl or
representative of the Government. Its
Lthrust 1s therefore to be distinguished from
that of sections 203 and 205 which forbid
ertain actions i1n his capacily as a repre-

ative of persons oulside the Govern-

L
tion ‘a) in substance requires an of-
ficér mployee of the executive branch,

an i ent agency or the District of
Columbi@g Nipcluding a special Government

employee! in from participating as
such in any in which, to his knowl-
edge, he, his pé minor child or partner
has a financi must also

:51. He

remove himself !r@ atter in which a
business or nonprfit grganmization with
which he is connecte, is seeking employ-
ment has a financial interest.

Subsection (b} permils the agency of an
officer or employee 1o grant hum an ad hoc
exemption from subsection (al if the outside
financial interest in a matter 15 deemed not
substantial enough to have an effect on the
Integrity of his services. Financial interests
of this kind may also be made nondisquali-
fying by a general regulation published in
Lhe FEDERAL REGISTER

Section 208 1s similar 1n purpose to the
former 18 U.S.C. 434 but prohibits a greater
variety of conduct than the “transaction of
business with * * * [a)] business entity” Lo
which the prohibition of section 434 was
Iimited. In addition, the provision in section
208 Iincluding the interests of a spouse and
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others is new, is in the provisions author-
izing exemptions for insignificant interests.

New 18 U.8.C. 209. Subsection (a) prevents
an officer or employee of the executive
branch, an independent agency or the Dis-
trict of Columbia from receiving, and
anyone from paying him, any salary or sup-
plementation of salary from a private
source as compensation for his services to
the Government. This provision uses much
of the language of the former 18 U.S.C. 1914
and does not vary from that statute in sub-
stance. The remainder of section 209 is new.

Subsection (b) specifically authorizes an
officer or employee;vered by subsection
(a) to continue his rideipation in a bona
fide pension plan of ot @ employee welfare
or benefit plan maintained a former em-
ployer.

Subsection (c) provide
does not apply to a special G
ployee or to anyone servin
ment without compensation, whet
he is a special Government employee.

Subsection (d) provides that th
does not prohibit the payment or
ance of contributions, awards or othe
penses under the terms of the Governme
Employees Training Act (72 Stat. 327, §
U.S.C. 2301-2319).

STATUTORY EXEMPTIONS FROM CONFLICT OF
INTEREST LAWS

Congress has in the past enacted statutes
exempting persons in certain positions—usu-
ally advisory in nature—from the provisions
of some or all of the former conflict of in-
terest laws. Section 2 of the Act grants cor-
responding exemptions from the new laws
with respect to legislative and judicial posi-
tions carrying such past exemptions. Howev-
er, section 2 excludes positions in the execu-
tive branch, an independent agency and the
District of Columbia from this grant. As a
consequence, all statutory exemptions for
persons serving in these sectors of the Gov-
ernment ended on January 21, 1963,

RETIRED OFFICERS OF THE ARMED FORCES

Public Law 87-849 enacted a new 18 U.8.C.
206 which provides in general that the new
sections 203 and 205, replacing 18 U.S.C. 281
and 283, do not apply to retired officers of
the armed forces and other uniformed serv-
ices. However, 18 U.S.C. 281 and 283 contain
special restrictions applicable to retired offi-
cers of the armed forces which are left in
force by the partial repealer of those stat-
utes set forth in section 2 of the Act.

The former 18 U.S.C. 284, which con-
tained a 2-year disqualification against pos-
temployment activities in connection with
claims against the United States, applied by
its terms to persons who had served as com-
missioned officers and whose active service
had ceased either by reason of retirement or

complete separation. Its replacement, the
broader 18 U.S.C. 207, also applies to per-
sons in those circumstances. Section 207,
therefore applies to retired officers of the
armed forces and overlaps the continuing
provisions of 18 U.S.C. 281 and 283 applica-
ble to such officers although to a different
extent than did 18 U.S.C. 284.

VOIDING TRANSACTIONS IN VIOLATION OF THE
CONFLICT OF INTERESTS OR BRIBERY LAWS

Public Law B7-849 enacted a new section,
18 U.S.C. 218, which did not supplant a pre-
existing section of the criminal code. How-
ever, it was modeled on the last sentence of
the former 18 U.S.C. 216 authorizing the
President to declare a Government contract
void which was entered into in violation of
that section. It will be recalled that section
216 was one of the two statutes repealed
without replacement.

The new 18 U.S.C. 218 grants the Presi-
dent and under presidential regulations, an
agency head the power to void and rescind
any transaction or matter in relation to

A ‘hich there has been a “final conviction™
myor a violation of the conflict of interest or

b ry laws. The section also authorizes
vernment's recovery, in addition to
nalty prescribed by law or in a con-

tr

. of e amount expended or thing
transfepfed on behalf of the Government.

Sec specifically provides that the
powers i ts are “in addition to any
other remedies provided by law." According-
ly, it would m to override the deci-

sion in Unite es v. Mississippi Valley
Generating Co., . 520 (1961), a case
in which there was %&.l conviction.”

nmr..romu@
Set forth below are th |

to the
legislative history of Public 9 and
a list of recent material whic rtinent
to a study of the Act. The listed"19 port
of the Association of the Bar of t of

rial relating to the conflict of interest 1
see 13 Record of the Association of the
of the City of New York 323 (May 1958).

LecisLaTive HisTORY oF PuB. L. 87-849 (H.R.
8140, 87TH CoNG.)

1, Hearings of June 1 and 2, 1961, before
the Antitrust Subcommittee (Subcommittee
No. 6) of the House Judiciary Committee,
87th Cong., 1st sess., ser. 3, on Federal Con-
flict of Interest Legisiation.

2. H. Rept. 748, 87th Cong., 1st sess.

3. 107 Cong. Rec. 14774.

4. Hearing of June 21, 1962, before the
Senate Judiciary Committee, 87th Cong., 2d
sess,, on Conflict of Interest.

5. 8. Rept. 2213, 87th Cong., 2d sess.

New York is particularly valuable.
comprehensive bibliography of earlier y
aw
ar

FEBRUARY 17,

1984

Ch. 4, p. 23



UNITED STATES ATTORNEYS' MANUAL
TITLE 1--GENERAL

b 108 Cong Rec 20805 and 21130 cdaily
ed  October 3 and 4, 1962

OTHER MATERIAL

1. President’s special message Lo Congress,
April 27, 1961, and attached draft bill, 107
Cong. Rec 6835

2. President’s Memorandum of February
9. 1962, to the heads of executive depart:
ments and agencies entitled  Preventing
Conflicts of Interest on the Part of Advisers
and Consultants to the Gorernment, 27 FR
1341.

3.42 Op. AG No. 6. January 31, 1962

4. Memorandum of December 10, 1956, for

the Attorney General fro he Office of
Legal Counsel re confhot gof rest stat-
nti

utes, Hearings before the Subcom-
mitter i Subcommittee No. 5 = Judi-
ciary Committee, 86th Cong.. 5., S€er.

Committee, 85th Cong., 2d sess., Fedepli!
Conflict of Interest Legislation (Co
Print 19581

6. Report of the Association of the Bar of
the City of New York. Conflict of Interest

17, pt. 2, p. 619.

5. Stalf report of Antitrust Subcoﬁw‘
tSubcommitlee No. 5) of House J (‘:6
and Federal Service (Harvard Univ. Press
1960
128 FR 985. Feb. 1, 1963]

1-4.200 NOTIFICATION OF MISCONDUCT BY EES OF THE DEPARTMENT OF
JUSTICE @

The Office of Professional Responsibility (O which reports directly
to the Attorney General, 1is responsible for inve ting allegations of
misconduct committed by Department of Justice empl that may wviolate
law, Department orders or regulations, or applicable rds of conduct.
Its responsibility also extends to the investigation leqations of

mismanagement, gqross waste of funds, abuse of author s 4 conduct by
Department employees which poses a substantial and specific ger to public
health and safety, and acts of reprisal against "whistleblowers." 1In order
for OPR to perform its function properly, it must be promptly notified
whenever allegations of serious misconduct against any employee of the
Department come to the attention of 11.S. Attorney personnel.

All such allegations against Department employees, legal and non-legal,
must be reported immediately to the Counsel on Professional Responsibility
or a member of his/her staff. The report should be in writing. If the
matter is of extreme urgency, a telephonic report should be made initially
and followed by a written communication. See, also, USAM 1-3.112.

FEBRUARY 17, 1984
Ch. 4, p. 24
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1-5.000 OBTAINING, DISCLOSING AND WITHHOLDING INFORMATION; RELATIONS WITH
THE NEWS MEDIA

1-5.100 FREEDOM OF INFORMATION ACT (FOIA)

1-5.110 Introduction and Overview of FOIA

The Freedom of Information Act, codified at 5 U.S.C. 552, was enacted in
1966, with an effective date of July 4, 1967. In revising Section 3 of the
Administrative Procedure Act of 1946, as amended, it provided, with certain
enumerated exceptions, for disclosure to the public of records, files, and
other information of Federal departments and agencies (hereinafter "agencies'')
in the executi ranch, The Act was amended in 1974 for the purposes of:
more narrowly @ing the first and seventh exemptions to the Act; revising
the procedural p ons of the Act; imposing new and additional administra-
tive requirements encies; and providing penalties and remedies for
violations of certai royisions of the Act. These amendments were effective
on February 19, 1975, 0

Since the underlying principle on which the amended Act is premised is
disclosure to the public, evet%?ﬁ ency 1s obligated to make available to the
public information which can evealed without injury to the public or
governmental interest, or the pri of individuals. Furthermore, "informa-
tion subject to the Act is essential limited to three classes of informa-
tion described in subsection (a) of ’26V od -

of the general method by which its fun are channeled and determined,
all of which must be published in the Federa ister;

(1) Agency rules, a description AQ q organization, and a statement

dication of cases, and

been adopted by the
, including substan-
general policy;
sj administrative
ormation required

(2) Final opinions and orders made in the
statements of policy and interpretations which
agency but which are not published in the Federal Re
tive agency rules of general applicability and statem
final agency opinions made in the adjudication of ¢
staff manuals which affect the public; and an indexing of 1
to be made available to the public;

(3) All other records of an agency except those records specifically
exempt from disclosure by one or more of the nine exemptions to the Act, set
forth in subsection (b) thereof.

As noted above, there are nine specific exemptions to disclosure:

JUNE 23, 1980
Ch. 5, p. 1
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(1) National defense and foreign policy information which is properly
classified;

(2) Information relating solely to internal personnel rules and prac-
tices of the agency;

(3) Information which 1is specifically exempt by statute from disclo-
sure;

(4) Trade secrets, and commercial or financial information obtained
from a person and privileged or confidential;

(5) Inter and intra-agency communications which would not be available
by law to a party other than the agency in litigation with the agency (i.e.,
pre-decisional adw¥ice pertaining to the deliberative process including attor-

ney work produc ared in reasonable anticipation of litigation);

(6) Personnel, pcal, and similar files the disclosures of which
would constitute a " ariy unwarranted invasion of personal privacy";
s

(7) Investigatory f o the extent that one or more of six speci-
fied forms of harm would result;

(8) Certain bank records;

(9) 0il well data, /,"
Since there is little experience SS%:?gry little litigation concerning
ne

these last two exemptions, they are ge ignored in discussions of the

Act. @/‘

1-5.120 FOIA Operations Within the Justice DepLSBQaEE
A\

The regulations of the Department of Justice fo inistration of the
Act are published at 28 C.F.R. Part 16, Subpart A.

General Departmental supervisory responsibility over th€ Act is in the
Administration of Justice Division, under the direction of that division's
Administrative Council. That office, which is designated the Freedom of
Information and Privacy Administration Unit (FOI and PA Unit), is responsible
for receiving, recording, and routing to the appropriate office, board,
division, or bureau requests to the Department for disclosure under the Act.
In addition, this unit 1is responsible for: monitoring compliance by the
Department with the Act; making recommendations to improve such compliance;
preparing the Department's annual report under the Act; and performing cer-
tain other administrative/ management functions under the Act.

AUGUST 3, 1981
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In administering the Act, it should be remembered that the general pre-

sumption of the Act as well as Departmental policy (as expressed in 28 C.F.R.
Part 16, Subpart A) is in favor of disclosure of information. Further

clarification of Departmental policy is offered in the Attorney General's
Memorandum dated May 4, 1981,

JUNE 23, 1980
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May 4, 1981
MEMORANDUM FOR: HEADS OF ALL FEDERAL DEPARTMENTS AND AGENCIES

FROM : William French Smith
Attorney General

SUBJECT : Freedom of Information Act

The letter of the Attorney General of May 5, 1977 regarding the Freedom
of Information Act is superseded by this memorandum. The Department's current
policy is to defend all suits challenging an agency's decision to deny a
request submitted under the FOIA unless it is determined that:

(a) The ag@'s denial lacks a substantial legal basis; or

(b) Defense ﬁ agency's denial presents an unwarranted risk of

adverse imp on other agencies' ability to protect important
records. &

As always, agencies mudt
specific exemptions provided
foremost goal in administering

uided by the principle that, subject to the
ngress, disclosure of agency records is the
Act, Accordingly, in responding to indi-
vidual FOIA requests, agencies rged to consider the public interests
which favor disclosure, to weigh the potential costs of FOIA litigation, and
to ensure that nondisclosure will not s%to conceal or otherwise facilitate

fraud, waste or other wrongdoing by go nt employees,

Agencies should consult with the Dep t of Justice, Office of Legal
Policy and Freedom of Information Committee, !jgre final denial of an FOIA
a

request which appears to present significant le r policy issues. Agencies
are further invited to solicit the advice of the tment of Justice on any
other appropriate occasion.

The policies and procedures announced in this ;are intended to

establish a cooperative relationship between the Departn of Justice and
other agencies in administering the FOIA.

Since experience in administering the Act has demonstrated various prob-
lems, I will be soliciting legislative proposals from your agency in the near
future in a collaborative endeavor to reform the FOIA.

AUGUST 3, 1981
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1-5.121 Office of Information and Privacy

The Office of Information and Privacy (OIP) was established within the
Office of Legal Policy to advise executive branch agencies and organizational
units of this Department on questions of policy relating to the interpretation
and application of the Freedom of Information Act (FOIA), 5 U.S.C. § 552,
as amended, and to advise this Department on matters relating to the interpre-
tation and application of the Privacy Act of 1974 (PA), 5 U.S.C. § 552a.
Further, OIP coordinates the development and implementation of, and compliance
with, FOIA policy throughout the executive branch and undertakes, arranges,
or supports training and informational programs concerning both Acts for
executive branch agencies and this Department.

Formed thgéz’ the merger of the former Office of Information Law and

Policy and the f ffice of Privacy and Information Appeals in March 1982,
OIP discharges all nctions of those predecessor offices. See 28 C.F.R.
§ 0.23(a). Any com t of the Department seeking prelitigation advice on

a FOIA or PA matter shou contact OIP at (FTS) 724-7400. (After litigation
begins, such contacts sho primarily be with the Civil Division or the
U.S. Attorney's Office res@ible for defending the suit. See 28 C.F.R.
§ 0.1 through § 0.29.) All 1l agencies which intend to deny FOIA requests
raising novel issues should& 1t with OIP to the extent practicable.
E 28 C.F.R. § 0.23(b). @

1-5.130 Procedure for Request Rec!:" Under FOIA

Typically, a request for disclosure @)e made by the requester directly
to one or more components of the Department. pon receipt of such a request
by a U.S. Attorneys' Office, its receipt sh e immediately acknowledged
and the requester informed that his corresponde as been forwarded to the
FOI and PA Unit. If the records requested are in y district (this includes
any records sent to storage) you should obtain t and begin processing
them at once. A copy of your acknowledgement to requester and the
original request letter should then be forwarded to the “/,

AUGUST 20, 1982
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Whether routed by the FOI and PA Unit or by a direct request, however,
the component becomes responsible for responding directly to the requester.
The component must make an initial determination within 10 working days
after the date of official receipt as to whether or not to comply with the
request for disclosure, and must immediately (by the close of the 10th working
day) notify the requester of the determination, the reasons therefore, and
the requester's right to administratively appeal any adverse determination
to the Office of Information and Privacy (OIP is in the Office of the Associ-
ate Attorney General) within 20 days after receipt of this initial determina-
tion. In unusual circumstances, as defined in 28 C.F.R. 16.5(c), this 10-day
time limit may be extended in 5-day increments, but not to exceed 10 working
days. The Director of the Executive Office for U.S. Attorneys (EOUSA) must
approve all re?;,ﬁts for extensions of time by U.S. Attorneys' Offices.

that the reply let denying the request, in whole or in part, must be
signed by the head & ?& responsible component (the Director of the EOUSA
o

in the case of U.S. A raweys' Offices), unless otherwise delegated by the
head of the component by a Segulation published in the Federal Register.

Furthermore,epartment's regulations provide (28 C.F.R. 16.5(b))
Q

Such a denial letter must ifically set forth: the exemptions relied
upon; how those exemptions &;plied in this case; if relevant, a brief
o

statement as to why a discret release is not appropriate; a statement
of the requester's right to an @istrative appeal and judicial review,
and the time period for administratiVe peal; and the name and title of the
person responsible for the denial. /p

Since the Act permits reasonable sea nd copy fees to be charged to a
requester, 28 C.F.R. 16.9 should be consu as to the level of fees which
can be charged and the manner of informing a uester of this fact, unless
it is determined that the information should rnished without a fee or

at a reduced fee, when this is "in the public in t." 5 U.S.C. 552(a)(4)
(A) and 5 C.F.R. 16.9(a). <§$

Within the Department, administrative appeals ;ﬁhandled, as noted
earlier, by the Office of Information and Privacy, w

y st act on an
appeal within 20 working days after the date of receipt o A&J appeal letter
sub ject to a reasonable extension of time for "unusual rcumstances."” 5
U.S.C. 552(a)(6)(B) and 5 C.F.R. 16.7(c). If the appeal is not acted upon
within this time frame, or the appeal is ultimately denied, the requester
may file a complaint in the U.S. District Court in the district: where the
requester resides or has his/her principal place of business; in which the
records are located; or the District of Columbia. These civil actions are
under the supervision of the Federal Programs Branch, Civil Division.

AUGUST 20, 1982
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In handling requests under the Act, it may become necessary to inform
the requester by letter that the request does not sufficiently describe the
information being sought. Moreover, if the information being sought is not
in the possession or custody of the component but is known or believed to be
in the possession or custody of another component, the requester should be
immediately notified that the request is being referred to another component
of the Department for a direct reply. (5 C.F.R. 16.4(a)). In the event
that the information is known or believed to be in the possession or custody
of another Federal department or agency, the requester should be notified
that the information being sought is not in the possession or custody of
this Department but may be obtained from another agency.

In the event that the information requested is available within the
component but cagé?f be searched, copied, and sent to the requester within
10 working days, feasible, the requester should be contacted by tele=
phone or letter an d to agree in writing to a reasonable extension of
time in which to comp ?h the request.

For an understanding o@her miscellaneous and technical matters per-—
taining to the handling of q ts, the Department's regulations should be

consulted. (5 C.F.R. 16.5(a ) In addition, when necessary, the FOIA
Control Officer for the compone r .components believed to have information
or knowledge pertinent to a parti request should be promptly contacted.
If it is unclear from a reading of t quest where (if at all) in the Depart-

should be contacted.

1-5.140 Exemptions Pertaining to U.S. Atudc:%gsl Records

In processing FOIA requests, U.S. Attorneys a{,‘
tions 5 and 7 as justifications for withholding re
of the specific exemptions, it should be noted that
Departmental rule that the originator of any intra-Dep
the final decision on whether or not it should be disclos

ment the request should also be sen ’?r'transferred altogether, the EOUSA

st likely to use exemp-

Prior to discussion

xists an unwritten
tal document has

This means, for
example, that the decision to disclose a Federal Bureau of I‘;DE gation (FBI)
investigative report is to be made by the FBI. It is a important to
remember that the Act does not permit the withholding of a complete document
where only a portion of it comes within a particular exemption. The statute
provides:

"Any reasonably segregable portion of a record
shall be provided . . . after deletion of the
portions which are exempt under the statute.”
5 U.S.C. 552(b)

JUNE 23, 1980
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1-5.141 Exemption 5 -= Interagency Memoranda

Exemption 5 (unchanged by the 1974 Amendments) permits nondisclosure of:

"inter-agency or intra-agency memorandums [sic]
or letters which would not be available by law
to a party other than an agency in litigation
with the agency;" 5 U.S.C. 552(b)(5)

This exemption was designed to protect the exchange of ideas between
government personnel necessary in the frank discussion of policy matters.
See H.R. Rep. No. 1497, 89th Cong. at 1966 U.S.C.C.A.N. 2418. The courts
have interpreted this exemption:

“t

fofect internal communications consisting

processes Jg¢but jnot purely factual or investigatory
reports. Fagfgz} information may be protected

only if it i ricably intertwined with the
policy-making progéss."” Soucie v. David, 448 F.2d
1067, 1077-78 (D. 1971) (Emphasis added.)

Decisions construing exempf‘ié’ﬁ have usually considered disclosure of a
contested document in light of t eral policy which this exemption em-
bodies. Three fairly clear principﬂe@‘nave emerged from such deliberations.

unless disclosure of the facts would arily disclose the process of
deliberation resulting in the ultimate admi ative or legal decision. In
practice, this distinction could protect dis gsyre of a transcript summary
which selected and weighed relevant facts fo purpose of deciding on
trial strategy. See Montrose Chemical Corp. of C ia v. Train, 491 F.2d
63 (D.C. Cir. 1974). %

The first is that purely factual mg%is not covered by exemption 5,

The second principle concerns pre— and post-decisio@ cuments. Courts
have concluded that the exemption may be used to withol ocuments composed
exclusively for purposes of reaching policy decisions, but not to withhold
those documents which serve to reflect policy already formulated and an-
nounced. See Grumman Aircraft Eng. Corp. v. Renegotiation Board, 482 F.2d
710 (D.C. Cir. 1973).

The third principle was enunciated by the Supreme Court in a 1975 deci-
sion, NLRB v. Sears, Roebuck, 421 U.S. 132 (1975). There the Court held
that exemption 5 covers the "attorney workproduct rule” whereby memoranda
prepared by an attorney in contemplation of litigation and setting forth a
theory of the case or litigation strategy are not subject to disclosure.

JUNE 23, 1980
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1-5.142 Exemption 7 - Investigatory Records

The 1974 Amendments substantially altered exemption 7, which concerns
investigatory material compiled for law enforcement purposes. This amended
exemption requires that any withholding be based on one or more of six speci-
fied types of harm.

Exemption 7, as amended, allows nondisclosure of:

"investigatory records compiled for law enforce-
ment purposes, but only to the extent that the
production of such records would (a) interfere
with enforcement proceedings, (b) deprive a per-
son of @ right to a fair trial or an impartial
ad judi€afion, (c) constitute an unwarranted
1nvasio%ersonal privacy, (d) disclose the
identity a_confidential source and, in the
case of a retdrd compiled by a criminal law
enforcement authérity in the course of a crim-
inal investigat 4 by an agency conducting
a lawful national rity intelligence inves-—
tigation, confiden nformation furnished
only by the confidenti ource, (e) disclose
investigative technique procedures, or (f)
endanger the life or physical _safety of law
enforcement personnel.” 5 v‘%;f. 552(b)(7)

A discussion of the above six categ b is provided in the Attorney

General's Memorandum of February 1975. <S;
1-5.143 Other Pertinent Exemptions QS\
The remaining exemptions which may serve as base nondisclosure of

U.S. Attorneys' records are principally exemptions (1), and (3), which
apply, respectively, to "classified"” records, internal p@@u el rules and
practices, and statutorily exempt materials. "/’

Exemption 1 requires that all decisions regarding declassification or
disclosure of classified documents be made by the classifying component or
agency. See 28 C.F.R. 16.10(b)(3).

Exemption 2, covering internal personnel rules and practices, has been
construed by several district and appellate courts. An example of records
which may be exempt under this category are texts used by the Bureau of
Customs to train law enforcement agents in the art and science of conducting

effective surveillance of suspected and known violators of the customs
laws. See City of Concord v. Ambrose, 333 F. Supp. 958 (N.D. Cal. 1971).

JUNE 23, 1980
Ch. 5, p. 7



UNITED STATES ATTORNEYS' MANUAL
TITLE 1--GENERAL

An example of the application of exemption 3, which permits nondisclosure
of materials specifically exempted by statute, would be the withholding of
information obtained by the Equal Employment Opportunity Commission (EEOC)
during an investigation of employment discrimination charges. Section 709(e)
of Title VII of the Civil Rights Act of 1964, as amended, expressly prohibits
release of such information by the EEOC, and that prohibition would extend
to the Justice Department as custodian of the referred records for Title VII
purposes. See 44 U.S.C. 3508.

A second example of exemption 3 would be Rule 6(e) of the Federal Rules
of Criminal Procedure, which exempts grand jury testimony from disclosure.

1-5.150 RelatPén to Civil and Criminal Discovery

4
Access to re under the FOIA is independent of discovery under the
Federal Rules of C nd Criminal Procedure; an individual is free to use

both means of gatheri information.

The Act directs agen provide to "any person" any record reasonably
described (5 U.S.C. 552(3)%“ exempt by the Act (5 U.S.C. 552(b)(1)-
3

(9)). No inquiry may be ma s to the purpose for which the record is
sought, except where personnel ical and similar files are involved and a
"clearly unwarranted invasion o sonal privacy” is indicated. 5 U.S.C.
552(b)(6). f

Exemption 7, discussed above at 1- concerns the release of investi-
gatory files and may be a bar to dis under certain circumstances.
Please consult 1-5.142 and the Attorney al's Memorandum on the 1974
Amendments to the FOIA (1975) for a more de discussion of the applica-
tion of this exemption. ‘S\
1-5.160 Sanctions for Violating FOIA %
1-5.161 Judicial Proceedings Against an Agency /

The Act provides for federal district court jurisdiction in proceedings
brought against an agency to enjoin its withholding of records. 5 U.S.C.
552(a)(4)(B). Such cases are to take precedence on the docket and are expe-
dited. 5 U.S.C.(a)(4)(C).

In addition, the 1974 amendments require the Government to answer or other-
wise plead within 30 days after service, unless an extension is obtained;

this halves the 60-day period normally permitted in federal cases. 5 U.S.C.
552(a)(4)(C).

JUNE 23, 1980
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In a case brought under FOIA, the court determines the matter de novo
and may examine the specific agency records in camera to determine “whether
they should be withheld under any exemption. 5 U.S.C. 552(a)(4)(B). The
burden is on the Government to sustain its action. Id. The court may award
reasonable attorneys fees and other litigation costs against the Government
when the complainant substantially prevails. 5 U.S.C. 552(a)(4)(E).

1-5.162 Action Against Individual Employees

Sanctions may be taken against individual agency employees who are found
to have acted arbitrarily or capriciously in improperly withholding records,
but several specific requirements must first be met. 5 U.S.C. 552(a)(4)(F).
The court must d?‘st find that the records were improperly withheld and
order their pro ign. Additionally, the court must award attorneys fees
and other litigat ts against the Government. Id. The court must also
issue a written fin hat the circumstances in the case raise questions
as to whether agency %onnel acted arbitrarily or capriciously in with-
holding the records. Id.

After these requirementsé) met by the court, the Civil Service Commis-
sion must promptly initiate ceeding to determine whether disciplinary

action is warranted against the ¢ er or employee who is primarily respon-—
sible for the withholding. Id. Commission, after investigating and
s

considering the evidence, submits ndings and recommendations to the
agency concerned, which then is requir d&o take the corrective action recom—

mended by the Commision. Id.

Finally, failure to comply with a cout}O‘ er to produce the records in
question may also result in punishment for tempt for the responsible
employee- 5 U.S.C. 552(8)(4)((;).

So

1-5.170 Departmental Publications O

The following documents are Departmental publications@ting to FOIA:

AG's Memorandum on the Public Information Sectio
of the APA (1967)

AG's Memorandum on the 1974 Amendments to the FOIA
(1975)

Department Regulations, 28 CFR Part 16, Subpart A,
Production or Disclosure Under 5 U.S.C. 552(a)

28 CFR 50.9, Defense of Civil Actions under FOIA

JUNE 23, 1980
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1-5.200 PRIVACY ACT
1-5.210 Introduction and Overview of Privacy Act (PA)

The Privacy Act of 1974, Pub. L. No. 93-579 (December 31, 1974), the
principal provision of which (Section 3) is codified at 5 U.S.C. 552a, was
enacted in 1974 with an effective date of September 27, 1975. Although
certain provisions of the Act were effective on the date of enactment, Sec-
tion 3, the section with which this discussion deals unless otherwise noted,
was not effective until September 27, 1975. As stated in Section 2 of the
Act, the purposes of the Act are to:

(1) Safeguard an individual's privacy from misuse of Federal records;

(2) Gran¢j£;>ndividual access to records concerning him/her which
are maintained b al departments and agencies (hereinafter “agencies");

(3) Provide an%iv'dual with a limited right to correct inaccuracies
in his/her records mainta@ by agencies;

(4) Provide an indiv with a limited right to contest the routine
uses and accuracy of these re H

]
(5) Impose certain adminié‘i%’?ve/procedural restrictions on agency
collection, maintenance, and dissemfna n of personnel information;

(6) Limit the use by Federal, t&, and local governmental agencies
of the social security number as a perso ﬁentifier; and

(7) Establish a two-year Privacy Prote‘E%gQ Study Commission to de-
velop recommendations for further legislative-¥y controls on the record-
keeping practices of Federal, State, and loca ernmental agencies and
private organizations. ess

in Section 3(a), the definitional provision of the Act. defines the term
"Federal agency” to include: executive departments and agéncdes, independent
establishments, Government-controlled corporations, and the U.S. Postal Ser-
vice. (this definition is identical to the definition of Federal agency
used in the Freedom of Information Act, as amended). An "individual" covered
by the Act is a citizen of the United States and an alien lawfully admitted
to the United States for permanent residence. A "record” subject to the Act
is one maintained by a Federal agency about an individual, access to which
is by name, identifying number, symbol, or other similar identifying particu-
lar, including a fingerprint, voiceprint, or photograph. The phrase "system
of records” is defined as a grouping of records. Finally, a "routine use,”
with respect to disclosure of a record, is one which is compatible with the
purpose for which it was collected.

With two exceptions (discussed below), the scope o‘S;hg Act is set forth

JUNE 23, 1980
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The exceptions to Section 2 are found at Section 3(m) and Section 7 of
the Act. Section 3(m) states that the Act does apply to a private contractor
under contract with a Federal agency for the operation on behalf of that
agency of a system of records to accomplish an agency function. See 34 Fed.
B. J. 330 (1975). Section 7 governs the use by State and local government
agencies of the social security number as a personal identifier for their
systems of records.

1-5.220 Privacy Act Operations Within the Justice Department

The regulations of the Department of Justice for administration of the
act are published at 28 C.F.R. Part 16, Subpart D (see 40 Fed. Reg. 50,642
(October 30, 1975)) and Subpart E (see 40 Fed. Reg. 39,411 (July 9, 1975),
printed in 15. @for systems of records exempt under Section 3(j) or (k)
of the Act.

General Departmeﬂsaf supervisory responsibility over the act is in the
Administration of Justi Division under the direction of that division's

Administrative Council. office, which 1is designated the Freedom of
Information and Privacy Ad tration Unit (FOI and PA Unit), is responsible
for receiving and routing e appropriate office, board, division, or
bureau requests to the Depart for access and/or correction of records

subject to the Act.

As the ensuing discussion make”’—ear, however, most requests are ac-
th

tually directed to a system manager i articular component of the Depart-
ment by the requester. 1In addition, it is responsible for: monitor-
ing compliance by the Department with t; making recommendations to
improve such compliance; preparing the Depa@t's annual report under the
Act; and performing certain other administra zsﬁpanagement functions under

the Act. @
@

Typically, a request for access or correction of reéggz;/will be made by
the requester (normally the subject of a record, another agency, or a member
of the public) directly to the system manager responsible for the system of
records to which access and/or correction is being sought. The system mana-
ger is the official or officials within the component designated in the
system notice as being responsible for the system of records to which access
and/or correction is sought.

1-5.230 Procedure for Request Under PA

In reviewing the systems notices maintained by the U.S. Attorneys
Offices, note that certain of these notices designated the Administrative
Officer/Assistant for the U.S. Attorney for each district. Certain of the
notices designate the Director of the Executive Office for U.S. Attorneys
(EOUSA), and others designate a specific official in a particular U.S. Attor-
ney's Office. For this reason, before handling a request, the applicable
system notice should be consulted to determine who is the system manager.

JUNE 23, 1980
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Whether routed by the FOI and PA Unit or by a direct request, however,
the system manager must make an initial determination as to whether to grant
access and provide the EOUSA with an inventory of the file so that the EOQUSA
can respond to the requester. This determination must normally be made
within 20 working days after the date of receipt of the request. 28 C.F.R.
16.45(b)(1). However, the Department's regulations extend this time period
to 40 or more working days under the circumstances specified in the regula-
tions. 28 C.F.R. 16.45(b)(2)-(5). 1If access is to be denied (e.g., the
system of records is an exempt system, the individual or agency is not listed
in the system notice as a routine user, etc.), the requester must be notified
within the applicable time limit of this determination, the reasons therefor,
and the requester's right to administratively appeal this determination to
the Freedom of I rmation and Privacy Appeals Unit in the Office of the
Deputy Attorney &Ge 1 (FOI and P Appeals Unit) within 30 working days
after receipt ther &28 C.F.R. 16.45(a).

In the event the réSEg;t is for correction or amendment of a record, the
Department's regulations zzig}re that the requester be notified within 10

working days after the re f the request. 28 C.F.R. 16.48. Within a
reasonable period of time, 1553 system manager must initially determine
whether or not the record in tion will be corrected or amended, the
system manager may so advise the uvester. 28 C.F.R. 16.48(b). However,
if correction or amendment is to b sed, in whole or in part, this deter-

mination must be made by the head offth omponent, 28 C.F.R. 16.48(b), and
the requester must be so advised, ian@i of the reasons for the refusal,
and advised of his/her right to appeal s refusal to the Appeals Office
within 30 days after receipt of this no%ation. 28 C.F.R. 16.48(c).

If the requester appeals a denial of acce%& a record (or records) or
a refusal to correct or amend a record (or rec isi, the Appeals Office is
required by the regulations (28 C.F.R. 16.48 (c)) cide the appeal within
30 working days after receipt of the appeal, subje n extension of 30
additional working days when appropriate. See 28 C.F 6.47 and 16.48(c)
for what constitutes appropriate circumstances. If t ppeal 1is Dbased
upon a denial of access to a record and sustained by the@ﬁ) and PA Unit,
the regulations require that the requester be so advised. FEQ/E.F.R. 16.47.
The Privacy Act does not require notice to the requester of a right to seek
judicial review of an agency's denial of access to a record. However, if
the appeal is based upon a refusal to correct or amend a record, the re-
quester must be advised of his/her right to insert a "Statement of Disagree-
ment"” in the record, and of his/her right to seek judicial review of the De-
partment's refusal to correct or amend the record. 28 C.F.R. 16.48(d).

JUNE 23, 1980
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In the event that a requester files a civil action against the Department
under the Act, the Information and Privacy Unit in the Civil Division will
defend. This unit also defends such suits brought against other Federal
agencies.

In processing a Privacy Act request, it must be remembered that the Act
does not permit an agency to assess a search fee against the requester.
However, both the Act, 5 U.S.C. 552a(f)(5), and the Department's regula-
tions, 28 C.F.R. 16.46, permit the assessment of fees for actual copies of
records furnished to a requester, unless the systems manager or other
appropriate official of the component waives the fees for good cause shown.
28 C.F.R. 16.46(a). 1In addition, when it is anticipated that the fees to be
charged will exceed $25 and the requester has not indicated in advance his
willingness to pay fee as high as is anticipated, the requester must be
notified of the a 0{9 of the anticipated fee before coples are made. 28
C.F.R. 16.46(c).

In handling request%der the Act, it may become necessary to inform
the requester by letter thap’ the request does not sufficiently describe the

record or records being so or access and/or correction or amendment.
In addition, if the record rt of an exempt system of records, the
Department's regulations set fo he language to be used in informing the
requester that no record is avail to him/her under the Act. 28 C.F.R.
16.42.

number of alternatives for veri-
ing access to his/her records.
done by the FOI and PA Unit
-23 is used. (See 1-5.231)

Additionally, the regulations provt?g"
fication of the identity of a requester

28 C.F.R. 16.41(b). This verification wil
upon receipt of the request. Generally a Fo

In the event that the record requested is no¥
sion of the system manager or the component to W
referred, but is known or believed to be in the p
another system manager or component of the Department, e requester should
be notified promptly of this fact. Similarly, 1if the rd is known or
believed to be in the possession or custody of another e@ agency, the

the custody or posses-—
the request has been
on or custody of

requester should be promptly notified.

When a request under the Act cannot be answered within the applicable
time limits set forth in the Act or Departmental regulations, the requester
should be contacted by telephone or letter and requested to agree in writing
to a reasonable extension of time in which to comply with the request.

Finally, since there is a Privacy Act Control Officer for each component
of the Department, when necessary, that official or the FOI and PA Unit in
the Administration of Justice Division should be consulted for assistance in
determining how to process and handle a request under the Act.
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1-5.231
U.S. DEPARTMENT OF JUSTICE

Identity Verification

In accordance with 28 CFR 16.41, the information on this form is required
for all individuals submitting requests by mail under the Privacy Act, P.L.
93-579. This information will be used to verify the applicant's identity
and to identify records available to him/her. Failure to furnish this infor-
mation will result in a denial of the request. False information on this
form subjects the requester to criminal penalties.

FULL NAME OF REQUESTER

CURRENT ADDRE?Z e
(& 4

DATE OF BIRTH

PLACE OF BIRTH

EMPLOYEE IDENTIFICATION N@f applicable)

SIGNATURE

"

Please attach a photocopy of an i ying document (such as a passport,
identification badge, drivers license ) OR complete the form below.

I certify that I am the person named ad" and I understand that any
falsification of this statement is punishable ds%ss the provisions of 18 USC

1001 by a fine or imprisonment or both. O
Signature .
Subscribed and sworn to before me this day of "//
,19 .

Signature of Notary

My Commission Expires

JUNE 23, 1980
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1-5.240 Section 3 Requirements - A Detailed Discussion

Records in a system of records subject to the Act may not be disclosed
by "any means of communication to any person or to another agency,"” 5 U.S.C.
552a(b), without the prior written request or consent of the individuals to
whom the records pertain. However, the Act sets forth 11 exceptions in 5
U.S.C. 552a(b)(1)-(11) to this general restriction:

(1) To officers and employees of the agency maintaining the records
who have a need for the records in the performance of their official duties;

(2) As required by the Freedom of Information Act (a discretionary
disclosure under FOIA does not satisfy this exception);

(3) For aZz@ne use published in the Federal Register in a notice
of the system of r ;

(4) To the Bureayof :'he Census in connection with a census or survey;

(5) For statistical ch or reporting purposes to someone who has

provided advance, adequate iBten assurance to the agency that the records
will only be used for these es, provided the records are transferred

in a form that does not identify @subjects of the records individually;

ords Service (NARS) of the General
S‘:ords have sufficient historical

(6) To the National Archives
Services Administration (GSA) if th
value to warrant continued preservation;

d
e

(7) To another agency for authorizedl<;> or criminal law enforcement
activity, if the head of that agency makes a wésb n request for the records
and specifies the particular portion or portions%&he records being sought
and the law enforcement activity involved; <S)

(8) To a person upon a showing of compelling ci tances affecting

the health or safety of the individual to whom the reco ertain if at the
time of such disclosure notification thereof is sent cé)(e last known

address of the individual;

(9) To the Congress, congressional committees and subcommittees, and
joint congressional committees and subcommittees;

(10) To the General Accounting Office (GAO); or

(11)  Pursuant to a court order (including State and local as well as
Federal courts of competent jurisdiction).

JUNE 23, 1980
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With two important exceptions, Section 3(c) of the Act requires an agency
to keep an accurate accounting of the date, nature, and purpose of each
disclosure of a record or records to another agency or to any person and the
name and the address of the person or agency to whom the disclosure was
made. The first exception is with respect to disclosure to officers and
employees of the agency in the performance of their official duties. 5
U.S.C. 552a (b)(l). The second exception is for a disclosure required by
the FOIA. 5 U.S.C. 552a (b)(2).

In addition, this provision requires that a copy of the accounting made
be available to the individual who is the subject of the record disclosed
except for disclosures to another agency for authorized civil or criminal law
enforcement activity. 5 U.S.C. 552a (b)(7). Finally, this provision requires
that any person6r agency to which disclosure of a record has been made must
be informed abéutf dny subsequent correction or notation of dispute made by
the agency as t% record, unless the agency was not required to make an
accounting of the igr disclosure.

Another principal regUirement set forth in Section 3 of the act is the

right of an individual ertain exceptions to be discussed) who is the
subject of a record to acfe and, to a lesser extent, to seek to correct
and control the accuracy o record. Specifically, Subsection (d) of
Section 3 requires that the cy permit the individual and upon that
individual's request, a person /her choosing to gain access to the re-

cord to review its contents. In<“ad ion, if the individual requests the
agency to amend or correct the recorr,&\e agency must acknowledge in writing
its receipt of the request within 10 ing days after the date the request
is received and promptly: 0

(1) Correct any portion of the record E the individual believes is
not "accurate, relevant, timely, or complete &.S.C. 552a(d)(2)(B)(i); or

(2) Inform the individual that the agency wi t, amend or correct the
record, the reasons why the agency will not do so, otify the individual
of his/her right to appeal this determination to a des‘é&h ed official within
the agency. &

Further, this provision requires an agency to establ’& a procedure to
permit an individual to appeal the agency's refusal to amend or correct the
individual's record. The agency must act on the appeal within 30 working
days after receipt of the appeal, subject to a reasonable extension "for
good cause shown". 5 U.S.C. 552a(d)(3). If the reviewing official also
refuses to amend or correct the record, the individual must be notified of
their right to seek judicial review of the agency determination and be per-
mitted to file with the agency a concise statement setting forth their
reasons for the disagreement with the agency. This concise statement must

JUNE 23, 1980
Ch. 5, p. 16



UNITED STATES ATTORNEYS' MANUAL
TITLE 1 —— GENERAL

then be added to the record in dispute. The agency may also add a statement
as to its position, to the record. However, any subsequent disclosure by
the agency from a record which contains information about which a concise
statement of disagreement exists must clearly note the dispute and include a
copy of the statement of disagreement. The agency is permitted but not
required to also include a copy of its statement of reasons for not making
the amendment or correction requested.

However, certain systems of records are exempt from this accessing/
correction requirement. Moreover, Section 3(d)(5) states that:

"nothing in this section shall allow an individual
access to any information compiled in reasonable
antic}fﬁtion of a civil action or proceeding.”

5 U.S C@Za(d)(S)

Apparently, this unES) ovision is not intended to preclude access by an
individual to a recorigzgﬂ. is available under other procedures, such as
pre-trial discovery. Raté its purpose is to require the individual to
use existing procedures e

Federal Rules of Civil Proc o Similarly, OMB has cautioned agencies to
utilize the exemptions set fouei?i 5 U.S.C. 552a(j) and (k) to the extent
that these exemptions apply, bef utilizing this provision. (See 40 Fed.
Reg. 28,960 (July 9, 1975), printe 1-5.271).

hed for this purpose, e.g., the FOIA or the

The Act permits an agency to lim SSB prohibit an individual from being
granted access, and/or amending or cor g his/her records, pursuant to
Section 3(j) and (k) of the Act. 5 U.S. 6‘:5523(;]) and (k). Section 3(j)
permits an agency to promulgate regulati prohibit both access and
amendment/correction of systems of records: /‘

(1) Maintained by the Central Intelligence%y (CIA); and

(2) Maintained by a criminal law enforcement a y for such pur-
poses (consult specific language of 5 U.S.C. 552a(j)( -(C) as to scope
of this exemption).

The exemptions in Section 3(k) are not as broad as those in Section 3(j)
and must be construed more narrowly. Section 3(k) permits an agency to
promulgate regulations to prohibit access and amendment/correction of systems
of records to the extent that they contain:

(1) Information properly classified for national defense or foreign
policy purposes, pursuant to 5 U.S.C. 552(b)(1);

(2) Investigatory material compiled for law enforcement purposes other
than those listed in Section 3(j)(2)(A)-(C) of the Act, with certain provi-
sions (again it is necessary to read these provisions to gain an understand-
ing as to its scope.);

JUNE 23, 1980
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(3) Information maintained to protect the President and others, pur-
suant to 18 U.S.C. 3056;

(4) Purely statistical records;

(5) Investigatory material compiled for determining suitability for
Federal civilian or military employment, Federal contracts, or access to
classified information but only to the extent that disclosure would reveal a
confidential source (an express promise of confidentiality is required to
satisfy this provision as well as Section 3(k)(2) and (7));

(6) Testing or examination material used solely to determine indivi-
dual qualifications for appointment or promotion in the Federal service, if
disclosure wou%j’!ompromise the test or the testing process; and

(7 Evalu aterial used to determine promotion potential in the
armed services to tent that disclosure would reveal a confidential
source.

Any agency maintaini&

a system of records meetin
Act, must also satisfy certa
Without elaboration, these add

ems of records subject to the Act, including
requirements of Section 3(j) and (k) of the
er requirements set forth in Section 3.

nal requirements direct the agency to:

(1) Maintain in its records

nl uch information as is relevant and
necessary to accomplish a lawful 7g§'s

‘sﬁy function (5 U.S.C. 552a(e)(1l));

who is the subject of the record, to th nt practicable (5 U.S.C. 552a

(2) Collect information for its r‘;diéa directly from the individual

(e)(2));
(3) Inform each individual so requested t ly information the
authority, purpose, routine uses, and the effects her of not providing

the requested information (5 U.S.C. 552a(e)(3)(A)=(

notice of its systems of records containing personally tifiable infor-
mation, in addition subsection (e)(11l) requires that 30-day, notice-and-
comment rulemaking be used when a new routine use for an existing system of
records is proposed by the agency. In the case of the systems notices for
the U.S. Attorneys' Offices, see 40 Fed. Reg. 38,732 (July 9, 1975), printed
in 1-5.271;

(4) Publish at least annually in the Federal Regisgéz;? detailed
d

(5) Maintain all records used by the agency in making any determina-
tion about the subject of a record with "such accuracy, relevance, time-
liness, and completeness as is reasonably necessary to assure fairness to
the individual in the determination” (5 U.S.C. 552a(e)(5));

JUNE 23, 1980
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(6) Prior to dissemination of any such record to any person (except
for a dissemination required by 5 U.S.C. 552) make reasonable efforts to

assure the accuracy, completeness, timeliness, and relevance of the records
(5 U.S.C. 5523(8)(6));

(7) Maintain no record describing how an individual exercises his/her
First Amendment rights unless "expressly authorized by statute or by the
individual ... or unless pertinent to and within the scope of an authorized
law enforcement activity" (5 U.S.C. 552a(e)(7));

(8) Make reasonable efforts to notify the subject of a record that the
record has been made available to another person under compulsory legal pro-

cess when such process becomes a matter of public record (5 U.S.C. 552a
(e)(8)); 5

(9 Estab andards of conduct and instruct its employees concern-
ing the design, d f;?ment, operation, maintenance, and dissemination of
its system of records

ac. 552a(e)(9));
(10) Establish appr & physical and other safeguards for its

systems of records (5 U.S.C e)(10));
(11) Promulgate agency re ions to implement the Act (5 U.S.C.
552a(f));

(12) Establish reasonable fees @aking copies of records subject to

(13) Apply the requirements of Sectiﬂczéssf the Act to a Government

contractor obligated by contract to operat /,aystem of records for the
agency (5 U.S.C. 552a(m)); ‘S\

(14) Prohibit the sale or lease of mailing 1 individual names
and addresses, except as specifically authorized by 5 U.S.C. 552a(n));

C

(15) Report in advance to Congress, OMB, 5 U.S.C. 5‘2}(' , and the
Privacy Protection Study Commission (Section 5(e)(2)(A) the Act) any
proposal to establish or alter a system of records subject to the Act; and

(16) Prepare an annual report on operations under the Act for submis-
sion to OMB (5 U.S.C. 552a(p)).

1-5.250 Relation to Civil and Criminal Discovery

The Privacy Act may be a direct aid to discovery under the Federal Rules
of Civil and Criminal Procedure. The following three exemptions to the Act
may often be used in civil or criminal discovery:

JUNE 23, 1980
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(a) disclosures to a government agency for
a law enforcement purpose, 5 U.S.C.
552a(b)(7);

(b) disclosure pursuant to a court order,
5 U.S.C. 552a(b)(11); and,

(¢) disclosure pursuant to a routine use

as defined in writing by the agency,
5 U- So Co 5523(]3)(3).

An agency may, upon receipt of a written request, disclose a record to
another agency or unit of state or local government for a civil or criminal
law enforcement tivity without permission from the subject. The request
must specify th @enforcement purpose for which the record is requested
and the particula rd requested; blanket requests for all records per-
taining to an indiv i;,are not permitted. 5 U.S.C. 552a(b)(7).

Disclosure demanded H(:ép order from a court of competent jurisdiction
(5 U.S.C. 552a(b)(1l1)) o ena of an agency (5 U.S.C. 552a(e)(8)) is
another exception from the igsion requirement which may be an aid to
discovery in civil and criminaifgis overy. Note that it is the Department's
policy that the mere issuance i scovery proceedings of a subpoena, which
is always subject to the power o court to quash or limit, does not meet
the standard of (b)(11). In order ‘to setme within the Privacy Act exception
permitting disclosure the court must/iifpifically direct that the specific
records in question be disclosed. See :gg}eﬂ States v. Brown, 562 F2d 1144
(9th Cir. 1978) and United States v. Atla ng3a Light Company, 453 Fed. Supp.
798 (1978). However, when a record is sed under compulsory legal
process under this subsection, and the issuadE;f that court order or sub-
poena is made public, the agency must make rea le efforts to notify the

subject of the record. 5 U.S.C. 552a (e)(8). Th v‘%be done by notifying

the individual by mail at his or her last kno ess. 40 Fed. Reg.
28,965 (July 9, 1975), printed in 1-5.271.

Records may also be disclosed without the prior consen‘?}% the individual
for a "routine use" if that "routine use" has been spec ally described
and printed in the Federal Register. 5 U.S.C. 552a(b)(3). There are several
routine uses applicable to civil and criminal case files which may be of
particular aid in discovery. For a specific listing, consult 40 Fed. Reg.

38,784 and 40 Fed. Reg. 38,786 for civil and criminal case files, respec-
tively, printed in 1-5.271.

A written accounting of the disclosure of records under subsections
(b)(11) and (b)(7) and “routine uses” (b)(3) must be kept even though per-
mission from the subject is not required. This includes both written and
oral disclosures. 5 U.S.C. 552a(c). Please see suggested accounting forms
for disclosure, 1-5.251, and 1-5.271.

JUNE 23, 1980
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1-5.260 Judicial Remedies and Penalties for Violating PA

The Act specifically provides civil remedies, 5 U.S.C. 552a(g), includ-
ing damages, and criminal penalties, 5 U.S.C. 552a(i), for violations of
the Act.

The civil action provisions are premised on agency violations of the Act
or agency regulations promulgated thereunder.

An individual claiming such a violation by the agency may bring the
civil action in a Federal district court. If the individual substantially
prevails, the court may assess reasonable attorney fees and other litigation
costs against the agency. In addition, the court may direct the agency to
grant the plai;ﬂ?'f access to his/her records, and when appropriate direct
the agency to a r correct its records subject to the Act.

refusal by the agency comply with the Act. However, actual damages may

Actual damages %awarded to the plaintiff for intentional or willful
not be less than $1,000, s_court costs and attorney fees.

In the case of "crimina]@lations of the Act (Section 3 of the Act, 5
U.S.C. 552a(i) limits these led penalties to misdemeanors), an officer

or employee of an agency may be @up to $5,000 for:

(1) Knowingly and willfull ing individually identifiable infor-
mation which is prohibited from suc sclosure by the Act or by agency
regulations; or

(2) Willfully maintaining a system q(j}:ords without having published
a notice in the Federal Register of the exist(Séa of that system of records.

In addition, an individual may be fined up ,000 for knowingly and
willfully requesting or gaining access to a record t,an individual under
false pretenses.

tion of the criminal-penalties provision of the Act, oes limit the
bringing of a civil action to two years from the date on ich the cause of
action arose. 5 U.S.C. 552a(g)(5). However, the time limit for filing a
civil action may be tolled for material and willful misrepresentation by the
agency of any information which is required to be disclosed, if the misrepre-
sentation is material to the liability of the agency.

While the Act does not establish a time limit for pros@ons for viola-

A civil action may be filed in the U.S. District court in the district:
where the requester resides or has his/her principal place of business; in
which the agency records are located; or in the District of Columbia.
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1-5.270 Departmental Publications

Section (a) (2) of the Freedom of Information Act requires each agency
to "make available for public inspection and copying"” the agency's so-called
(a) (2) materials, that is, certain final opinions and orders, certain state-
ments of policy and interpretation, and certain administrative staff manuals
and instructions to staff. Pursuant to the (a) (2) requirements, the Depart-
ment of Justice published an index of such material. See 42 Fed. Reg. 15347.
Listed therein for the U.S. Attorneys were the following publications:

l. The United States Attorneys' Manual.
2. The United States Attorneys' Bulletins.

3. Proving'F al Crimes, May 1980 Edition.

Accordingly, re% made to your office to view or copy these publica-
tions should be honore Copies of these publications may be purchased for
ten cents per page and th should be assessed in all cases involving 30
or more pages. Payment b or money order, made payable to the U.S.

Treasury, should be forwarded\t t?is office with a short note of explanation.

If the request is for a large exr of pages and would burden your copying
@d to the Executive Office for U.S.

capacity, the request may be
Attorneys for processing and respo o the requester.

from the U.S. Government Printing Office; considerably less than the per
page price. Direct orders should be direc o the Superintendent of Docu-
ments, Government Printing Office, Washingtoén; «, Document No. 02700000521,

cost is $8.00. /C9

1-5.271 Special Edition on Privacy Act of U.S. At@ s' Bulletin

Requesters should be advised th((%oving Federal Crimes is available

Vol. 23, No. 21-1/2 (October 20, 1975). @O
Summary of Contents: /

Reprint of OMB Privacy Act Implementation Guidelines,
40 Fed. Reg. 28948-78 (July 9, 1975)

Reprint of Listing of U.S. Attorneys' Systems of
Records as Published in Federal Register, 40
Fed. Reg. 38782-95 (August 27, 1975)
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Reprint of Exemptions from Parts of PA for Selected
Systems of Records Maintained by U.S. Attorneys,
40 Fed. Reg. 39411 (August 27, 1975)

Copy of Form Designed for Written Accounting of
Specific Disclosures

Copies of "Routine Uses" Applicable to U.S. Attorneys'
Offices Criminal & Civil Case Files
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1-5.300 INTERFACE BETWEEN THE PRIVACY AND FREEDOM OF INFORMATION ACTS

With regard to the procedural interface of the two Acts, there 1is
attached a copy of section, 16.57 of 28 C.F.R. Note that the discretion
referred to in Section 16.57(a) is the Deputy Attorney General's and that
the effect of (a) is that a component element of the Department (e.g., EOUSA)
must consider a request under the Freedom of Information Act to the extent
that the Privacy Act precludes access.

16.57 Relationship of Privacy Act and the Freedom of Information Act.

(a)

(b)

Issuance of this section and actions considered or taken
pursuant hereto are not to be deemed a waiver of the Govern-
ment's position that the materials in question are subject
tosall of the exemptions contained in the Privacy Act. By

each”agency the option, at the discretion of the agency, to
grant ey access to exempt materials unless prohibited

g so by any other provision of law. Releases of
records und&his section, beyond those mandated by the

Privacy Act at the sole discretion of the Deputy Attor-
ney General and\of those persons to whom authority hereunder
may be delegat Authority to effect such discretionary
releases of recor nd to deny requests for those records
as an initial matt hereby delegated to the appropriate

system managers as r e Notices of Systems of Records
published in 40 Federal &tster 167, pages 38703-38801

(August 27, 1975). '

Any request by an 1ndividu% information pertaining to
sol

himself shall be processed ursuant to Subpart D of

these regulations. To the exten t the individual seeks
access to records from systems o ords which have been
exempted from the provisions of the Act, the indivi-
dual shall receive, in addition to ac to those records
he is entitled to receive under the Pr Act and as a
matter of discretion as set forth in subs od (a), access
to all records within the scope of his requ to which he

would have been entitled, under the Freedom of Information
Act, 5 U.S.C. 552, but for the enactment of the Privacy Act
and the exemption of the pertinent systems of records pursuant
thereto. Only those fees set forth in section 16.46 of this
Title may be charged a requester as to any records to which
access is granted pursuant to the provisions of this subsec-—
tion.
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(c) When an individual requests access to records pertaining
to a criminal, national security or civil investigative
activities of the Federal Bureau of Investigation which
are contained in systems of records exempted under pro-

visions of the Privacy Act, such requests shll be pro-
cessed as follows:

1) Where the investigative activities involved have

‘;7’ 2)
e
637
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been reported to F.B.I. Headquarters, records
maintained in the F.B.I.'s Central files will be
processed; and,

Where the investigative activities involved have
not been reported to F.B.I. Headquarters, records

maintained in files of the Field Office identified
by the requester will be processed.

1,
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2
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1-5,400 SUBPOENA, QUESTIONING OR ARREST OF REPORTERS

1-5.401 Searches of the News Media

Any application for a warrant to search the news
media should follow the procedures for issuance
of subpoena to the press, found in 28 C.F.R. 50.10.

1-5.410 Subpoena of Reporters

Because freedom of the press can be no broader than the freedom of
reporters to investigate and report the news, the prosecutorial power of the
government shoulyt be used in such a way that it impairs a reporter's
responsibility t 2§:>r as broadly as possible controversial public issues.
This policy statem thus intended to provide protection for the news
media from forms of& sory process, whether civil or criminal, which
might impair the news gathering function. In balancing the concern that the
Department of Justice has fof the work of the news media and the Department's
obligation to the fair ad ation of justice, the following guidelines
shall be adhered to by all me of the Department in all cases:

of the news media or for telepho 1 records of any member of the news
media, the approach in every case mustf be_to strike the proper balance between
the public's interest in the free dissf&tion of ideas and information and
the public's interest in effective law én ment and the fair administration
of justice. 0

(a) In determining whether t i%?uest issuance of a subpoena to a member
b

(b) All reasonable attempts should be ma@S) o obtain information from
alternative sources before considering issuing a oena to a member of the
news media, and similarly all reasonable alter investigative steps
should be taken before considering issuing a subp or telephone toll
records of any member of the news media. (i>;

(c) Negotiations with the media shall be pursued in 1%;»% ses in which
a subpoena to a member of the news media is contemplated. esé negotiations
should attempt to accomodate the interests of the trial or “grand jury with
the interests of the media, Where the nature of the investigation permits,
the government should make clear what its needs are in a particular case as
well as its willingness to respond to particular problems of the media.

(d) Negotiations with the affected member of the news media shall be
pursued in all cases in which a subpoena for the telephone toll records of
any member of the news media is contemplated where the responsible Assistant
Attorney General determines that such negotiations would not pose a substan-
tial threat to the integrity of the investigation in connection with which
the records are sought. Such determination shall be reviewed by the
Attorney General when considering a subpoena authorized under subsection (e).

DECEMBER 15, 1981
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(e) No subpoena may be issued to any member of the news media or for
the telephone toll records of any member of the news media without the express
authorization of the Attorney General; provided that, if a member of the news
media with whom negotiations are conducted under subsection (c) expressly
agrees to provide the material sought, and if that material has already been
published or broadcast, the United States Attorney or the responsible Assist-
ant Attorney General, after having been personally satisfied that the re-
quirements of this section have been met, may authorize issuance of the
subpoena and shall thereafter submit to the Office of Public Affairs a report
detailing the circumstances surrounding the issuance of the subpoena.

(f) In requesting the Attorney General's authorization for a subpoena
to a member of the news media, the following principles will apply:

al cases, there should be reasonable grounds to believe,
n obtained from non-media sources, that a crime has
e information sought 1is essential to a successful
ly with reference to directly establishing guilt or
@uld not be used to obtain peripheral, nonessen-

based on info
occurred, and t
investigation--par
innocence. The subp
tial, or speculative inf ion.

(2) 1In civil cases théere should be reasonable grounds, based on nonmedia

sources, to believe that the tion sought is essential to the successful
completion of the 1litigation a_case of substantial importance. The
subpoena should not be used to ob peripheral, nonessential, or speculative
information.

(3) The government should have %cessfully attempted to obtain the
information from alternative nonmedia so ﬁ.

(4) The use of subpoenas to members news media should, except
under exigent circumstances, be limited to verification of published
information and to such surrounding circumstanc cg’ relate to the accuracy
of the published information. O

(5) Even subpoena authorization requests for pu disclosed infor-
mation should be treated with care to avoid claims of ha nt.

(6) Subpoenas should, wherever possible, be directed at material
information regarding a limited subject matter, should cover a reasonably
limited period of time, and should avoid requiring production of a large
volume of unpublished material., They should give reasonable and timely
notice of the demand for documents.

(g) In requesting the Attorney General's authorization for a subpoena
for the telephone toll records of members of the news media, the following
principles will apply:

DECEMBER 15, 1981
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(1) There should be reasonable ground to believe that a crime has been
committed and that the information sought is essential to the successful
investigation of that crime. The subpoena should be as narrowly drawn as
possible; it should be directed at relevant information regarding a limited
subject matter and should cover a reasonably limited time period. In addition,
prior to seeking the Attorney General's authorization, the government should
have pursued all reasonable alternative investigation steps as required by
subsection (b).

(2) When there have been negotiations with a member of the news media
whose telephone toll records are to be subpoenaed, the member shall be given
reasonable and timely notice of the determination of the Attorney General to
authorize the subpoena and that the government intends to issue it.

(3) When theptelephone toll records of a member of the news media have
been subpoenaed Mithout the notice provided for in paragraph (2) of this
subsection, notifi@ of the subpoena shall be given the member of the news
media as soon there r as it is determined that such notification will no
longer pose a clear an bstantial threat to the integrity of the investiga-
tion. In any event, suchgnotification shall occur within 45 days of any
return made pursuant to the oena, except that the responsible Assistant
Attorney General may authorl&gelay of notification for no more than an
additional 45 days.

(4) Any information obtainé@ a result of a subpoena issued for
1

telephone toll records shall be closély held so as to prevent disclosure of
the information to unauthorized person szor improper purposes.

1-5.420 Questioning or Arrest of Reports 0

(h) No member of the Department shall s t a member of the news
media to questioning as to any offense which%f suspected of having
committed in the course of, or arising out of, the erage or investigation
of a news story, or while engaged in the performance G his official duties
as a member of the news media without the express auth of the Attorney
General; provided, however, that where exigent circumstan@ reclude prior
approval, the requirements of subsection (1) of this section jl be observed.

(i) A member of the Department shall secure the express authority of
the Attorney General before a warrant for an arrest is sought, and whenever
possible before an arrest not requiring a warrant, of a member of the news
media for any offense which he is suspected of having committed in the course
of, or arising out of, the coverage or investigation of a news story, or

while engaged in the performance of his official duties as a member of the
news media.
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(j) No member of the Department shall present information to a grand
jury seeking a bill of indictment, or file an information, against a member
of the news media for any offense which he is suspected of having committed
in the course of, or arising out of, the coverage or investigation of a news
story, or while engaged in the performance of his official duties as a member
of the news media, without the express authority of the Attorney General.

(k) In requesting the Attorney General's authorization to question, to
arrest or to seek an arrest warrant for, or to present information to a grand
jury seeking a bill of indictment or to file an information against, a member
of the news media for an offense which he is suspected of having committed
during the course of, or arising out of, the coverage or investigation of a
news story, or committed while engaged in the performance of his official
duties as a member of the news media, a member of the Department shall state
all facts necessary for determination of the issues by the Attorney General.
A copy of thesr est shall be sent to the Director of Public Affairs.

(1) When an(?erst or questioning of a member of the news media is
necessary before pr authorization of the Attorney General can be obtained,
notification of the arr or questioning, the circumstances demonstrating
that an exception to th irement of prior authorization existed, and a
statement containing the 1§S§1ation that would have been given in requesting
prior authorization, shall unicated immediately to the Attorney General
and to the Director of Publ:lcﬂtl

@.
(m) In light of the intent #bf is Section to protect freedom of the
press, news gathering functions, and sie media sources, this policy statement
does not apply to demands for pur lﬂsi mmercial or financial information
unrelated to the news gathering functim&

(n) Failure to obtain the prior apprc@. of the Attorney General may
constitute grounds for an administrative r and or other appropriate
disciplinary action. The principles set forth i section are not intended
to create or recognize any legally enforceable ri <ji>gny person.

(2) The section heading for §50.10 in the table 653 contents of Part 50
of Chapter 1 of Title 28, Code of Federal Regulations, :@e ised to read as
follows: j

Policy With Regard to the Issuance of Subpoenas to Members of
the News Media, Subpoenas for Telephone Toll Records of
Members of the News Media, and the Interrogation, Indictment,
or Arrest of, Members of the News Media.
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1-5.430 Office To Be Contacted

Whenever authorization to subpoena, question, or arrest a member of the
news media is being sought under 28 C.F.R. 50.10(a)-(k), in a case or matter
under the supervision of the Criminal Division, the Office of Legal Support
Services of the Criminal Division should be contacted at FTS 724-6672. In
cases or matters under the supervision of other Divisions of the Department
of Justice, the appropriate Division should be contacted.
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1-5.500 PRESS INFORMATION

1-5.501 Public Comments By Department of Justice Employees Regarding
Investigations, Indictments, and Arrests

Public out-of-court comments by employees of the Department of Justice
regarding investigations, indictments, arrests, and ongoing litigation, should
be minimal, consistent with the Department of Justice responsibility of keep-
ing the public informed.

Because charges that result in an indictment or arrest should be argued
and proved in court, and not in a newspaper or broadcast, public comment on
such charges should be limited out of judicial pretrial publicity. Section
50.2 of Title 28”7 of the Code of Federal Regulations defines the types of
information tha ay be and the types of information that may not be avail-
able to the news‘anedia about pending civil and criminal cases by employees
of the Department of Hustice.

All employees of thicgi?artment of Justice should familiarize themselves
with the guidelines and tions contained in Section 50.2 and adhere to
them in both letter and sp(E;S. In reviewing Section 50.2, all employees
should note that it devotes siderable attention to the need to avoid
prejudicing the rights of defen of fair trials.

Fairness, accuracy, and sensitdvi to the rights of defendants, as well
as to the public's right to know, mu{Sfevail in all dealings with the news
media. Favoritism should be shown to d:Egber of the media.

To ensure that overall Departmental pol s consistent and known by
all, including U.S. Attorneys and personnel of Federal Bureau of Inves-
tigation and the Drug Enforcement Administratio%xe following additional
policies shall be followed: O

l. Unless there are unusual circumstances, news rences should not
be held to announce investigations, indictments, or arres nusual circum-
stances might involve a publicized fugitive from justice. Section 50.2(8)

indicates, broader leeway is permitted in the release of information about a
defendant who is a fugitive. The possibility of news conferences under such
circumstances should be discussed when possible with the Director of the
Office of Public Information through agency or headquarters public informa-
tion offices. If such a news conference is held, extreme care should be
taken to avoid statements that brand fugitives as guilty of crimes for which
they have not been convicted.
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As is also noted in Section 50.2(9), occasions may arise in which a
representative of the Department may feel that release of information be-
yond the limits of 50.2 is necessary for the fair administration of justice
and the law enforcement process. In such cases, the representative of the
Department should request permission for such release from the Attorney
General or the Deputy Attorney General or the Director of Public Information
through agency or headquarters public information offices.

2. Information about investigations, indictments and arrests should be
provided equally to all members of the news media, subject to specific limi-
tations imposed by law or court rule or order. Written news releases relating
the essentials of the indictment, complaint, warrant, or pleading may be pre-
pared and distributed, along with copies of those documents when appropriate.
Department perso 1 may answer legitimate questions about indictments or
arrests, but ansWwe hould not go beyond explanation of what is in the public
document or the c of 28 CFR 50.2.

3. Except for ﬁﬁ;gaal circumstances, radio actualities and TV announce-
ments may be made in conngCtion with indictments or arrests. The activities
and announcements should ted to reading for broadcast the text of the
news release, indictment, o plaint. Any U.S. Attorney may adopt or con-
tinue a policy of not making ppearances, but if utilized, great caution
and restraint should be exerci in any such broadcast situation. This
policy of allowing the option of g for broadcast such items is a change
from the Attorney General's previo ?fplicy. It should be emphasized that

1

the policy directive has been approv ly on the understanding that it be
implemented with restraint. There wi 11 be cases where such appearances
might not be appropriate in light of the tment's commitment not to pre-

judice the rights of defendants. Any ques should be discussed with the
Director of Public Information through agency beadquarters PIOs.

4, Whenever possible, press releases shoul greed upon jointly by
interested agencies of the Department, and credit cognition should be
given to all appropriate investigative agencies whe ouncing an indict-=

ment or arrest.

5. Generally, even the existence of particular crimgggslinvestigations
should not be acknowledged or commented on.

(a) In situations in which the Department undertakes an investi-
gation or inquiry as a result of a referral from another agency or individual,
and the agency or individual has publicly said that such a referral has been
made to the Department for investigation, the Department may upon inquiry
acknowledge the existency of the investigation or inquiry.
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(b) Past practice has seen a broad exception to the no—acknow-
ledgement rule develop in which particular antitrust and civil rights inves-
tigations have bgen publicly acknowledged. Such particular investigations
of individuals should adhere to the no-acknowledgement rule. In the civil
rights context, a limited exception may be made in situations where a parti-
cular incident that causes a civil rights investigation has itself been
publicized and thereby thrust in the public domain, or the matter is one
which is under review pursuant to the Department's dual prosecution policy.
In the antitrust area, while investigations of individuals or particular com-—
panies should be subject to the general no-acknowledgement rule, investiga-
tions may be acknowledged of overall industry or market practices.

Any other exceptions to this rule will be provided in writing. Other
possible excep?s may arise that will have to be decided on a case-by-
case basis. 0O latter, field offices should consult with the Director
of the Office o @1(: Information through agency or headquarters public
information offices reasons for this policy are obvious. To acknow-
ledge even the exist% f an investigation may harm the rights of an
individual or prejudice ﬁe. This policy is sometimes difficult for the
media to understand. F e ple, some may question if it is the wise
course to respond "no comme@ity “to an inquiry when the subject of the inquiry
is not under investigation. if the questioner is told the subject of
his inquiry is not under inve tion and then is told "no comment” on
another inquiry about another ct who 1is under investigation, the
questioner can soon determine who ‘is der investigation. The fundamental
root of this policy is its sensitivi’@isy the rights of individuals, and the
belief that the Department of Justic & a particular responsibility to

these principles. O

6. This statement, which supplements 2 50.2, does not preclude in
any way news conferences or participation in We programs by Department
personnel that concern Department or Field O c§> policies, 1issues, and

priorities. O

Department of Justice policy is one of openness, ess, decency, and
civility to all. This directive is designed to carry “jﬁd enhance that

policy.

1-5.510 Press Information and Privacy

Guidelines concerning release to the news media, or to the public, of
information relating to criminal and civil proceedings, by Department per-
sonnel, are set forth in 28 CFR 50.2. The guidelines regarding criminal
actions apply from the start of an investigation to termination of the pro-
ceedings by trial or otherwise. Similarly, the standards regarding civil
actions apply during investigation or litigation. The release of certain
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types of information is permitted; release of other types is expressly for-
bidden. As a general rule, the types of information permitted to be released
under 28 CFR 50.2 may be considered in the public domain and release is not
restricted by the provisions of the Privacy Act of 1974, 5 U.S.C. 552a.
There may be unique circumstances, however, when release of some types of
information permitted by 28 CFR 50.2 would, because of unusual circumstances,
constitute a clearly unwarranted invasion of privacy in a particular case.
If the U.S. Attorney determines that release of such information would con-
stitute a clearly unwarranted invasion of personal privacy in the particular
case, because of these circumstances, he should not release the information
without the consent of the subject. It must be emphasized, however, that
this is the exception, not the rule. Information authorized to be released
under 28 CFR 50.2 should normally be released to the news media or other
members of the pubjic upon request.

1-5.520 Review oi%hes, Written Statements or Articles

The Office of Public Information reviews all speeches, written statements

or articles =- except Congr nal testimony —— by the Attorney General and
other officials of the Dep nt. The purpose is to avoid inadvertent
departures from Department p or statements which could reasonably mis-

neither proofreading nor censors t to assure maximum clarity in state-

lead the public as to Departme iews or intentions. The function is
ments by those representing the De ;;ggnt, particularly where the subject

is controversial.

In any case where a U.S. Attorney wrft a speech, statement or article

that deals with Department policy, and t is any likelihood that the
views expressed will receive more than local ntion, it is suggested that
review by the Office of Public Information be ted.

1-5.530 Review of Press Releases GO

While the Public Information Office does not revi$§%3>t s releases by
U.S. Attorneys, it will do so on request. ";7

It is essential, however, that when the event may be of more than local
significance, the Public Information Office be advised by the U.S. Attorney's
Of fice at least 48 hours in advance of the event, which is usually the return
of an indictment, or the filing of a criminal information or complaint.
Necessary papers should be forwarded to the Office of Public Information at
least 24 hours in advance. In all cases it is advisable to consult the
Office of Public Information by telephone as early as possible, to allow
that office to prepare an accurate news release for national distribution
where that is appropriate. In cases where doubt exists as to whether an
event is newsworthy, the U.S. Attorney's Office should consult the Public
Information Office by telephone in advance.

JUNE 23, 1980
Ch. 5, P 33



UNITED STATES ATTORNEYS' MANUAL
TITLE 1 —-- GENERAL

1-5.540 Press Information Guidelines for Criminal Cases

The guidelines for release of information to the media -- by press
release or in any other way -- are found in 28 CFR 50.2. The criminal guide-
lines follow:

(1) These guidelines shall apply to the release of information to news
media from the time a person is the subject of a criminal investigation
until any proceeding resulting from such an investigation has been termi-
nated by trial or otherwise.

(2) At no time shall personnel of the Department of Justice furnish

any statement or information for the purpose of influencing the outcome
of a defen t's trial, nor shall personnel of the Department furnish
any statemz r information, which could reasonably be expected to be
disseminate means of public communication, if such a statement or
information m&iasonably be expected to influence the outcome of a
u

pending or fut ial.
(3) Personnel of th artment of Justice, subject to specific limi-
tations imposed by law court rule or order, may make public the fol-

lowing information: ’y
(i) The defendant's age, residence, employment, marital

status, and similar backgroun ;;2;mation.

(ii) The substance or text @fthe charge, such as a complaint,
indictment or information.

(iii) The identity of the invest g and/or arresting agency
and the length or scope of an investigation.

(iv) The circumstances immediately surroqqgﬁﬁg an arrest, includ-
ing the time and place of arrest, resistance, it, possession and
use of weapons, and a description of physical ite ed at the time
of arrest. j

Disclosures should include only incontrovertible, factual matters,
and should not include subjective observations. In addition, where
background information or information relating to the circumstances of
an arrest or investigation would be highly prejudicial or where the
release thereof would serve no law enforcement function, such informa-
tion should not be made public.

(4) Personnel of the Department shall not disseminate any information
concerning a defendant's prior criminal record.
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(5) Because of the particular danger of prejudice resulting from state-
ments in the period approaching and during trial, they ought strenuously
to be avoided during that period. Any such statement or release shall
be made only on the infrequent occasion when circumstances absolutely
demand a disclosure of information and shall include only information
which is clearly not prejudicial.

(6) The release of certain types of information generally tends to create
dangers of prejudice without serving a significant law enforcement func-
tion. Therefore, personnel of the Department should refrain from making
available the following:

(i) Observations about a defendant's character.

(ii) Sta;? ts, admissions, confessions, or alibis attributable
to a defendant, refusal or failure of the accused to make a state-
ment.

polygraph examinations, stic tests, or laboratory tests, or to the
refusal by the defendan submit to such tests or examinations.

(iv) Statements concerﬂﬂ;Z e identity, testimony, or credibility
of prospective witnesses.

(v) Statements concerning i2?5'>ce or argument in the case,
whether or not it is anticipated th evidence or argument will be
used at trial.

(iii) Referenczwestigative procedures such as fingerprints,
al

(vi) Any opinion as to the accused’§:> 1t, or the possibility of
a plea of guilty to the offense charged, or ossibility of a plea to
a lesser offense.

e no action to
ing a defendant
y. Depart-
f a defend-

(7) Personnel of the Department of Justice shou
encourage or assist news media in photographing or te
or accused person being held or transported in Federal
mental representatives should not make available photogra
ant unless a law enforcement function is served thereby.

(8) This statement of policy is not intended to restrict the release of
information concerning a defendant who is a fugitive from justice.

(9) Since the purpose of this statement is to set forth generally appli-
cable guidelines, there will, of course, be situations in which it will
limit the release of information which would not be prejudicial under
the particular circumstances. If a representative of the Department
believes that in the interest of the fair administration of justice and
the law enforcement process information beyond these guidelines should
be released, in a particular case, he shall request the permission of the
Attorney General or the Deputy Attorney General to do so.
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1-5.550 Press Information Guidelines in Civil Cases

The Guidelines for civil cases in 28 CFR 50.2 follow:

Personnel of the Department of Justice associated with a civil action
shall not during its investigation or 1litigation make or participate in
making an extrajudicial statement, other than a quotation from or reference
to public records, which a reasonable person would expect to be disseminated
by means of public communication if there is a reasonable likelihood that
such dissemination will interfere with a fair trial and which relates to:

(1) Evidence regarding the occurrence or transaction involved.

(2) Theoéyaracter, credibility, or criminal records of a party,
witness, or profp ive witness.

(3) The perﬂzsg e or results of any examinations or tests or the
refusal or failure of party to submit to such.

(4) An opinion as merits of the claims or defense of a party,
except as required by law o inistrative rule.

(5) Any other matter rea ly likely to interfere with a fair trial
of the action.

1-5.560 Discussion of Press Relea!:"> h Potential Defendants

Press releases should not be discus ith potential defendants, nor
should any agreement be made with a potenti fendant not to issue a press
release. No offer may be made in consent decrég‘ egotiations not to issue a
press release, nor to include any particular QS? ment or language in a

press release. O
1-5.570 Discussion of Press Releases with Other QEES.@

With the exception of the Internal Revenue Service, no other agency
should issue a press release or comment on a case involving the Department
of Justice without specific permission from the Public Information Office.
In most cases where another agency of government wishes to have a simul-
taneous release, the Public Information Office will make arrangements to
provide them a copy of the release being made by the Department of Justice
in Washington. The purpese of this practice is to avoid inadvertent
pre judice to other parties in the case.
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1-5.580 Press Releases on Criminal Tax Prosecutions

In the interest of securing uniform maximum coverage with respect to
criminal tax prosecutions, the Attorney General has approved the issuance by
the Internal Revenue Service of appropriate press releases in such cases.
The Internal Revenue Service is the agency most vitally concerned with
achieving the greatest deterrent effect through news coverage of such prose-
cutions as an aid to the enforcement of the internal revenue laws. Accor-
dingly, with the full concurrence of the Department of Justice, on December
22, 1970, the Service published a supplement in its manual [Manual Supplement

1(19) G-45] directing how such releases shall be prepared. The press
releases must be within the guidelines laid down by the Attorney General (28

CFR 50.2) and cleared with the United States Attorneys.

Section 3 of RS Supplement, which sets forth the procedures to be
followed, states:

.01 The senior gp 1 Agent assigned to a case will provide the Dis-
trict Public Informdtiop/Officer with necessary information to be includ-

ed in a news release u

l. the return of aSJi) ctment or the filing of an information or
complaint charging a criminal of fense.

2. the entry of a plea o uilt or nolo contendere,

3. the trial decision, (S\:

4. the ultimate sentence.

.02 The District Public Information 0ffié§ responsible for prompt
preparation of draft news releases based on th ormation received from
the responsible Special Agent.

.03 Releases will be prepared within the guides;@ in the Attorney
General's Statement of Policy Concerning the Release rmation « .« .
Relating to Criminal Proceedings, dated April 16, 1965‘53;3 Attachment 2
to MS CR 1(19) G-24). Releases will be cleared wit the district
office in accordance with such procedure as the District Director may
establish, and submitted to the United states Attorney in charge of the

cases

.04 Ordinarily the United States Attorney will return the draft, with
any recommended modifications, to the IRS district office for dissemina-
tion to the news media in accordance with established Service procedure.
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.05 If, for some extraordinary reason the United States Attorney desires
to be the office of origin, together with the District Public Information
Officer's assistance he will take steps necessary to facilitate distri-
bution of the release to the news media.

The agreement with the Service as embodied in the Manual Supplement
specifically exempts the release of information about tax prosecutions in
Organized Crime Drive cases. Therefore, release of such information should
be made in accordance with existing Department policies and procedures.

1-5.590 General Style of Press Releases

The genera tyle of press releases should be simple, direct and objec-
tive. Self-s or laudatory comments or compliments should be avoided.
In case of dou S. Attorneys should seek advice from the Public Informa-

tion Office.

Y,
/s
%
<
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%
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1-5.600 REPORTING SYSTEM FOR UNITED STATES ATTORNEYS

The management officials of the Department of Justice need to be kept
aware of major developments in important cases handled in the United States
Attorneys' offices. Consistency in litigating posture, overall concerns of
the Executive Branch, possible impact on the federal budget of major litiga-
tion and the need to coordinate strategy in cases with multistate impact, all
necessitate prompt and complete notification to the Department of Justice
headquarters.

A, Litigation — Pending and New

The following procedures ought to be followed for communicating major
developments to the Department of Justice in new or pending important cases.

(1) Where t e@tigation control of a case is at one of the Justice
Department litigati isions, major developments in important cases, as
defined below, should ported to the appropriate contact attorney within
that litigating divisio:szzf oon as possible after it has occurred, or, in
those cases where the eventgfg?»be controlled, in time to arrive in Washington
at least five working day dvance. Notification should always be in
writing, even where verbal communication has already taken place. A copy of
all such reports should be se imultaneously to the Executive O0Office for
U. S. Attorneys. '

(2) In those cases where litigati direction is from the U. S. Attor-
ney's office itself, communication of Ssbr developments should be with the
Executive Office for U. S. Attorneys, a oon as possible, and, in the case
where the development can be controlled, at five working days in advance.
Again, a written communication is required, n where verbal notice has
been given. &

(3) 1In either situation, it is the responsibi%f the U. S. Attorney's
office to make sure that the development is reported? bal discussion with
a litigating division is no substitute for this respo ility., If there is

any ambiguity over to whom a report should be made, e, report to the
Executive Office for U. S. Attorneys. (:)’

(4) The following are suggested criteria for determining what are major
developments in important cases. Please note that this is not an exhaustive
list. Also observe that developments can include many steps other than the
filing or settling of a case: even procedural motions can be important enough
to report in some instances.

(a) implications cutting across several federal agencies;

(b) large monetary liability at issue;

(c) state or local government unit as a party;

(d) involvement of some aspect of foreign relations;

(e) high likelihood of coverage in news media, or Congressional interest;
(f) any serious challenge to Presidential authority.
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B. Reporting on Other Matters

Information falling within the criteria set forth below should be sent
by TWX to the Executive O0ffice for United States Attorneys for further
distribution to the Attorney General, Deputy Attorney General, Associate
Attorney General and the appropriate Assistant Attorney General.

It should be noted that access to such reports is strictly controlled
and limited to those officials having a need to know.

(1) Emergencies -- e.g., riots, taking of hostages, hi-jackings,
kidnappings, prison escapes with attendant violence, serious bodily
injury to or caused by Department Personnel;

(2) Alleggg; s of improper conduct by a Department employee, a public
offici a public figure; including criticism by a court of the
Departme‘fSi handling of a litigation matter.

(3) Serious coniii@with other governmental agencies or departments;

(4) 1Issues or event KhSBmay be of major interest to the press, Congress
or the President;

(5) Other information so nt as to warrant the personal attention
of the Attorney General thin 24 hours.

The following format should be used: O

Line 1: Department of Justice UrgenE ;®t

Line 2: Designation of subject as "civil"” "criminal.”

Line 3: Security classification, if any, "seq€:>(ve" but unclassified

material should be so labelled. @

Line 4: Name and location of office originating repr

Line 5: Designated personnel and telephone numbers, for clarification

and follow-up, if necessary.

Line 6: Name and telephone number of the attorney, if any, at Main

Justice, who is familiar with the matter.

Line 7: To end, brief synopsis of the information.
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1-5.700 COORDINATION OF UNITED STATES ATTORNEYS' OFFICES SURVEYS

By Order of the Attorney General (DOJ Order No. 2810.1, June 13, 1980),
surveys or questionnaires from persons or organizations outside the Department
of Justice, including the private sector, other U.S. Government offices,
Congress members or committees or the General Accounting Office, or from
other Department of Justice offices, boards and divisions, which appear to be
part of a survey addressed to other U.S. Attorneys or officials as well,
should be sent to the Executive Office for United States Attorneys for further
coordination, in order to conserve the resources and time of U.S. Attorneys'
Offices personnel and prevent unnecessary duplication of research and survey
efforts. The EOUSA will review and coordinate all survey requests and will
directly request the participation of all or selected U.S. Attorneys in
surveys deemed Ei;be appropriate.

For assistanq%;> ease contact the office of the Assistant Director for
Legal Services, EO agssto whom all surveys without EQOUSA endorsement should
be referred (633-402

United States Attornﬂi%/&hould not respond to any surveys or question-—
naires not sent from or e ed by the EOUSA, but should refer the request
to the Executive Office for ’y‘iate consideration.

The text of the Order follo @
DEPARTMENT / ORDER
OF JUSTICE (S\ [ Number: ]
[ DOJ 2810.1 ]

O@ Effective Date:
/\ June 13, 1980

.

)

Subject: COORDINATION OF UNITED STATES AT’I%' OFFICES SURVEYS

Q

The Executive Office for United States At‘EEb}SS
(EQUSA) is hereby designated as the Department Jus—
tice unit which will coordinate all surveys of and
questionnaires to United States Attorneys' Offices,
and coordinate the scheduling of visits and telephone
surveys of United States Attorneys' Offices.

1. PURPOSE: The purpose of this order is to ensure the most
efficient responses to surveys by Department of Justice
units; to ensure the efficient use of personnel and re-
sources of U.S. Attorneys' Offices in response to
surveys; to avoid duplication of research efforts; and
to ensure that alternate sources of data are utilized
when available.
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2. SCOPE: The provisions of this order apply to all offices,

boards, divisions, bureaus and field offices.

3. PROCEDURES :

de

bl

JUNE 23, 1980
Ch. 5, p. 42

This Order shall apply when information is sought from
more than one U.S. Attorney's Office, by Department

of Justice Offices, Boards, Divisions, Field Offices
and Bureaus (hereinafter units), or by other organi-
zations such as research groups, government research
contractors and grantees, Congressional committees

and Congress members, which seek information through
Department of Justice units. This Order also applies

Fo surveys by individual United States Attorneys.

ests for surveys to be conducted should be sub-
d to the Director, EOUSA, by the head of the
r ing Department of Justice unit. Congressional

req tsgfor surveys shall continue to be submitted
by Congfesg to the Assistant Attorney General,
Office

islative Affairs, who shall then submit
the reque i

irectly to the EOUSA.
Department of ; ice units submitting requests for

surveys shall p se dates for replies which allow
the maximum possibl ime for coordination, dis-
semination and the f ration of responses by
individual U.S. Attor qza} Offices.

Prior to submitting fo uests to the EOUSA, the
requesting units shall make iries of the other
appropriate DOJ units, other priate governmental
units, and the EOUSA, as to whe the information
needed is available from alternat c:’pces, previous
surveys or reports. The EOUSA will ZS§ further
inquiries for alternate information s as appro-
priate. y

The request for a survey shall consist of a list of
proposed U.S. Attorneys' Offices to participate, and
a proposed questionnaire or survey form, detailing
the specific information sought and briefly summariz-
ing the background and the litigative, legislative

or other purpose for which the information is

sought. Whenever possible, questionnaire forms shall
be provided for replies by U.S. Attorneys.
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The requesting unit and the EOUSA shall cooperate
to make any necessary modifications in proposed
surveys, in furtherance of the purposes of this
Order. The Director, EOUSA, shall give approval
of surveys prior to dissemination and shall re-
quest the participation of U.S. Attorneys, usual-
ly in writing as an attachment accompanying the
survey forms. The Director, EOUSA, shall com-
municate with U.S. Attorneys to request partici-
pation and coordinate convenient scheduling of
visits by Department units conducting surveys.

Printing and distribution of surveys shall be the

7esponsibility of the requesting Department of

h'

i.

(signed)

@tice unit.

urvey shall designate the requesting unit
as thefrecipient of replies, which shall also be
responsible for reporting survey results. The

Directo A, shall designate a staff member
of the E be contacted by U.S. Attorneys

for questio

’?arding surveys.
The requesting d@shall fully inform the

Director, EOUSA, the results of surveys and
provide copies of al ‘Sﬁitten reports and other

derivative products. :

YN
BENJAMIN R. CIVILETTI Q)'

Attorney General @ :
-

June 13, 1980

Date O)

JUNE 23, 1980
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1-5.800 AUTHORIZATION TO CLOSE JUDICIAL PROCEEDINGS TO MEMBERS OF THE PRESS
AND PUBLIC

Procedures and standards regarding the closure of judicial proceedings
to members of the press and public are set forth in 28 C.F.R. 50.9. No motion
for such a closure or consent to the closure of criminal proceedings may be
sought or agreed to by a department employee without the express authorization
of the Deputy Attorney General.

All attorneys seeking authority to move for or consent to the closure of
a case should be aware of the requirements of 28 C.F.R. 50.9. There is a
strong presumption against closing proceedings and the Department foresees
very few cases in which closure would be warranted. Only when a closed
proceeding is plafnly essential to the interests of justice should a government

attorney seek t ization from the Deputy Attorney General to move for or
consent to closu judicial proceeding.

1-5.810 Office to be Cghtacted

Whenever authorization close a judicial proceeding is being sought
pursuant to 28 C.F.R. 50.9 ase or matter under the supervision of the
Criminal Division, the Office o gal Support Services should be contacted
at FTS 724-6672, 1In cases or mat@mder the supervision of other Divisions

of the Department of Justice, the j;;ﬁpriate Division should be contacted.

%
<

So

04
0
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Order No. 914-80

OPEN JUDICIAL PROCEEDINGS; POLICY

AGENCY: Department of Justice
ACTION: Final Rule
SUMMARY: This order, revised on the basis of comments received pursuant to

the notice published in the Federal Register on August 6, 1980, establishes
guidelines for the Government on consenting to, or moving for, closure of

judicial proceed . It adopts, as policy, a strong presumption that judi-
cial proceeding 1d be open to the public unless closure is plainly
essential to the sts of justice. Under the policy, the Government has

a general overridi irmative duty to oppose the closure of judicial
proceedings. Experiedsﬁﬁl er these guidelines will be carefully documented
and evaluated to ensure t‘& in practice, they achieve their goal of ensur-
ing maximum openness in j proceedings in which the Government appears.

EFFECTIVE DATE: October 14,

FOR FURTHER INFORMATION CONTACT: Alexander Aleinikoff, Office of the
Associate Attorney General, Departrden f Justice, Washington, D.C. 20530.
(202-633-4552). ‘S\

By virtue of the authority vested in s Attorney General by 5 U.S.C.
301 and 28 U.S.C. 516, 519, it is hereby o as follows:

1. A new section, 50.9, to read as folfoﬁ is added to Part 50 of
Chapter 1 of Title 28, Code of Federal Regulation <S)

§50.9 Policy with regard to open judicial proceeding%

Because of the vital public interest in open judic14£>g' ceedings, the
Government has a general overriding affirmative duty to oppg;dyzheir closure.
There is, moreover, a strong presumption against closing proceedings or
portions thereof, and the Department of Justice foresees very few cases in
which closure would be warranted. The Government should take a position on
any motion to close a judicial proceeding, and should ordinarily oppose
closure; it should move for or consent to closed proceedings only when closure
is plainly essential to the interests of justice. In furtherance of the
Department's concern for the right of the public to attend judicial proceedings
and the Department's obligation to the fair administration of justice, the
following guidelines shall be adhered to by all attorneys for the United
States.

AUGUST 3, 1981
Ch. 5, p. 45
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These guidelnes apply to all federal trials, pre- and post-trial

evidentiary hearings, plea proceedings, sentencing proceedings, or portions
thereof, except as indicated in paragraph (e) of this section.

(b)

A Government attorney has a compelling duty to protect the societal

interest in open proceedings.

(e)

A Government attorney shall not move for or consent to closure of a

proceeding covered by these guidelines unless:

of

(1)

(2)
(3)
(4)

(5)

(6)

(d)

(1)

(2)

no reasonable alternative exists for protecting the interests at
stake;

closure is clearly likely to prevent the harm sought to be avoided;
the de 5§g>of closure is minimized to the greatest extent possible;

the publi ven adequate notice of the proposed closure; and,
in addition, e motion for closure is made on the record, except
where the discl& of the details of the motion papers would

clearly defeat t @son for closure specified under subparagraph

(c)(6) of this sec

transcripts of the cloigﬂé;ipceedings will be unsealed as soon as

the interests requiring re no longer obtain; and

failure to close the proceed(@ will produce

(i) a substantial likelihood %ial of the right of any person
to a fair trial, or

(ii) a substantial likelihood of immfnﬁs%sgfnger to the safety of

parties, witnesses, or other perso r

(iii) a substantial likelihood that ongoing %tigations will be
seriously jeopardized.

A Government attorney shall not move for or conse‘uj:o the closure

a civil proceeding except with the express authorization of the
Associate Attorney General, based on articulated findings which
meet the requirements of paragraph (c) of this section; or

a criminal proceeding except with the express authorization of the
Deputy Attorney General, based on articulated findings which meet
the requirements of paragraph (c) of this section.

AUGUST 3, 1981
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(e) These guidelines do not apply to:

(1) the closure of part of a judicial proceeding where necessary to
protect national security information or classified documents; or

(2) in camera inspection, consideration or sealing of documents,
including documents provided to the Government under a promise of
confidentiality, where permitted by statute, rule of evidence or
privilege; or

(3) grand jury proceedings or proceedings ancillary thereto; or

(4) conferences traditionally held at the bench or in chambers during
the co e of an open proceeding.

(f) The pri@ es set forth in this section are intended to provide
guidance to attor or the Government and are not intended to create or
recognize any legal orceable right in any person.

(2) A new section@ing to read as follows is added, in proper
numerical sequence, to th of contents of Part 50 of Chapter 1 of Title

28, Code of Federal Regulati :?7

"50.9 Policy with regard t @ judicial proceedings"

s
10/14/80 %

@ min R. Civiletti
Att@ey General

"%
o

Date:

AUGUST 3, 1981
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1-6.000 CIVIL AND CRIMINAL LIABILITY OF DEPARTMENT OF JUSTICE ATTORNEYS

1-6.100 STATUTES WHICH DOJ ATTORNEYS MAY VIOLATE IN THE COURSE OF THEIR
DUTIES [RESERVED]

1-6.200 REPRESENTATION BY THE DEPARTMENT

1-6.210 Official Capacity and Individual Capacity Suits

Department of ice attorneys are occasionally sued in both their
official and indi\ud@ apacities. Department representation in actions
against individuals solely in their official capacities (i.e.,
actions seeking equi relief or inartfully pleaded tort actions
against the United States)*is groutinely afforded without the necessity of
the named individual making &mal request because such actions are in
reality suits against the go n t. Department of Justice attorneys are
occasionally sued in their indiyiglual capacities for money damages. Often
such suits are commenced by pe(% accused or convicted of federal
crimes, alleging that the attorney rt of a conspiracy to deprive the
plaintiff of his/her civil rights. tment guidelines (see 28 C.F.R.
§50.15) require that where suit is broughy” against a government official
in that person's individual capacity (i.g.,\ beeking money damages directly
against the named person) a written requé or representation by the
individual official must be made of the Atto General. (The procedure
is outlined below.) Depending on the type ‘o tion, an argument for
either absolute or qualified immunity, or both, @! should be raised at
the threshold of the action. (See USAM 1-6.300 in

1-6.211 Procedure for Obtaining Department Representati%

When a Department attorney is named individually in a n@ damages
action, the complaint and the summons, along with oth relevant

information (i.e., method and time of service, etc.), should immediately
be forwarded to the Civil Division. If the summons provides for less than
60 days in which to answer or the action was filed in state court and will
require removal, the transmission of the complaint should be by Express
Mail and should be preceded by a telephone call to the Torts Branch. The
United States Attorney's Manual (USAM 4-13.361) provides authority, even
prior to the authorization of representation, to seek 60 days in which to
respond to a complaint. If the defendant is the U.S. Attorney, and
Department of Justice representation is desired, his/her personal letter

MAY 22, 1984
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requesting representation must be sent through the Executive Office for
United States Attorneys. If the defendant is an Assistant U.S. Attorney,
the request should be forwarded to the Torts Branch through the Executive
Office with a cover memorandum from the U.S. Attorney recommending
representation where appropriate, and certifying that the Assistant was
acting within the scope of his/her employment. If the defendant is
neither the U.S. Attorney nor an Assistant, the request should be
transmitted to the Torts Branch through the Executive Office with a
recommendation/scope memorandum from an appropriate supervisor. When a
determination is made on the request, the affected individual will be
notified by letter. Department representation is not appropriate if "a
federal criminal investigation concerning the act or acts for which he
seeks rep?entation" is being conducted. See 28 C.F.R. §50.15(a)(6).
(For a mo ailed analysis, including representation matters handled by
other litiga &divisions, see the Torts Branch monograph concerning

representatio 7
1-6.212 Payment of@

Judgments
The authorizatiéjf’ representation does not mean that a money
judgment rendered against defendant will be paid by the United States.
There is neither statutory rity for payment by the United States of a
judgment entered solely againét individual nor a basis for a defendant
to compel indemnification from lh:ipr the Department or the United States.

At present, the only possible re available 1s the introduction of a
private bill in Congress. Conside can also be given to securing a

private liability insurance policy. @
1-6.300 IMMUNITY ARGUMENTS %
The Supreme Court has '"consistently [] hel t Government officials

v. Fitzgerald, 457 U.S. 800, 806 (1982). The C t) noted that its
"decisions have recognized immunity defenses of two s." 1Id. at 807.
When a U.S. Attorney or Assistant U.S. Attorney is sued in his/her
individual capacity, an argument for either absolute or qualified
immunity, or both, should be made at the threshold of the action.
Prosecutorial immunity is a particular form of absolute immunity which
protects those activities and actions that are intimately involved in the
judicial process. Although the principal focus of this section addresses
prosecutorial immunity, comment will also be offered concerning the
traditional form of absolute immunity for common law torts (see USAM
1-6.330, infra). The Supreme Court's recent decision concerning qualified

are entitled to some form of immunity from suits @ages." See Harlow
1

MAY 22, 1984
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immunity, Harlow v. Fitzgerald, also deserves comment, especially in light
of the Court's reaffirmation that, with regard to executive officials,
"qualified immunity represents the norm," Id. at 807.

1-6.310 Prosecutorial Absolute Immunity

The applicability of an absolute immunity to prosecutorial functions
within the scope of the prosecutor's duties in initiating and pursuing a
criminal prosecution and in presenting the government's case was settled
by Imbler v. Pachtman, 424 U.S. 409 (1976) (absolute immunity afforded a
state prosecutor sued under 42 U.S.C. §1983 for allegedly using false
testimony and suppressipg material evidence at plaintiff's trial). 1In
formulating the pro rial immunity, the Court focused on the
similarities in the fun% performed by prosecutors and judges under

the common law:

The common-law immunit§ of a prosecutor is based upon
the same considerations t underlie the common-law
immunities of judges an and jurors acting within
the scope of their dutie ?ese include concern that
1
cu

harassment by unfounded igation would cause a
deflection of the prose @energies from his
public duties, and the possibili that the would
shade his decisions instead({;Jexercising the
independence of judgment requ r® by his public
trust. O:

Id. at 422-23. <SB,‘

As recently noted by the United States Court peals for the
District of Columbia Circuit:

The controlling question under this approac @
whether the conduct in question is so close

associated with the judicial process that it can b@

characterized as advocatory.

See Gray v. Bell, 712 F.2d 490, 499 (D.C. Cir. 1983), cert. denied, 52
U.S.L.W. 3687 (Mar. 20, 1984).

The Imbler Court went on to determine that the common law rule of
immunity had not been abrogated under 42 U.S.C. §1983, stating that "the
affording of only a qualified immunity to the prosecutor also would have
an adverse effect upon the functioning of the criminal justice system."

MAY 22, 1984
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See Imbler, supra, at 426,

Imbler, however, is limited to the actions of a prosecutor in
- . A R S — . . . 1
initiating a prosecution and in presenting the government's case, and
specifically reserved opinion on the other aspects of a prosecutor's
responsibility:

We have no occasion to consider whether like or
similar reasons require immunity for those aspects of
the prosecutor's responsibility that cast him in the
role of an administrator or investigative officer
rather than that of advocate. We hold only that in
7'ni_tiating a prosecution and in presenting the
ate's case, the prosecutor is immune from a civil
for damages under §1983.

See Imbler, s%, at 430-31 (footnotes omitted).

Department s perform a wide variety of activities, and yet
there is no clear&i nsus on how to properly characterize all the
various forms of proseﬁo ial conduct. Because the courts of appeals are
continuing to develop aw regarding these "other actions of a

prosecutor,'" some of the recent decisions are discussed infra.

In Gray v. Bell, supra,({S’OO, the United States Court of Appeals
for the District of Columbia CI if undertook to identify and elaborate

upon several general considerati gz:ybr analyzing prosecutorial conduct
that falls neither clearly wit r clearly without the scope of
Imbler." The court recommended a two%g approach. The court looked
first to whether the prosecutor's cond c&as sufficiently adversarial to
evoke strong resentment and thus frequen ;SJaliatory litigation." 1Id.
To fulfill this purpose, the court obse hat "[plerhaps the best
measure of this is the phase of the procee at which the disputed
conduct occurs." Id. (Emphasis in original) owever, the court
recognized that '"the phase of the proceedings can ’Je dispositive' and
offered '"'several important clues that may indica whether the prose-
cutor's role at preindictment stages approximates his position after an
indictment has been returned." Id.

The first [clue] is the particularity of the
proceedings. Prosecutorial conduct in the course of
an investigation that has focused on a specific target
may cast a shadow of public suspicion and thus evoke
vindictive reactions no less intense than could be
expected from an indicted defendant. Another clue is

MAY 22, 1984
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the context of the conduct in question., Activity in
the course of judicial or other formal proceedings is
likely to involve advocacy directed against some
individual or corporation; in these circumstances, the
prosecutor can be expected to take an adversarial
posture that may well cause antagonism and hostile
counter motives. A final clue, albeit somewhat
obscure in definition, may be found in the nature of
particular actions or decisions. Thus, certain actions
of the prosecutor may be so closely related to
traditional quasi-judicial functions as to suggest
an effective adversarial posture,

Id. at 500-501 (emph original) (footnotes omitted). Second, the
Court looked '"to wheth Ye were prosecutorial safeguards to minimize
damag

the necessity for civil 81118." Id. at 501.

Although it would not be p‘&b e to compile a list of every type of
activity engaged in by Department orneys, a brief synopsis of courts of
appeals' decisions with regard to e _of the more common ones may be
useful. In Gray, the court utilized two prong analysis, supra, and
applied absolute immunity for a prosecito conduct in producing evidence

to a grand jury where the case had foc a%on a particular suspect or

crime. See Gray, supra, at 502-504. Comp he approach taken by the
Second Circuit in Taylor v. Kavanagh, 640 (ﬁdﬁ, 453 (2d Ccir. 1981)
where the court concluded '"that a prosecut ctivities in the plea
bargaining context merit the protection of absoh@ unity." The court

continued: 0

It is at this stage that the prosecutor eval%p the
evidence before him, determines the strength the
Government's case, and considers the societal in

in disposing of the case by a negotiated guilty pl@
The effective negotiation of guilty pleas would
severely chilled if a prosecutor were constantly
concerned with the possibility of ruinous personal
liability for judgments and decisions made at this
critical stage of the criminal process.

1d.

In Marrero v. City of Hialeah, 625 F.2d 499, 505 (5th Cir. 1980),
absolute immunity was denied a prosecutor for his participation in an
allegedly illegal search and seizure:

MAY 22, 1984
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[A] prosecutor who assists, directs or otherwise
participates with, the police in obtaining evidence
prior to an indictment undoubtedly is functioning more
in his investigative capacity than in his quasi-
judicial capacities....

Marrero should be compared with Forsyth v. Kleindienst, 599 F.2d
1203, 1215 (3d Cir. 1979), cert. denied sub nom Mitchell v. Forsyth, 453
U.S. 913, qeh'g denied, 453 U.S. 928 (1981), where the court concluded
that absodu immunity was available for the gathering of information
necessary the decision whether to prosecute.

We rf%nize that the decision of the Attorney
General,/or_ a prosecuting attorney, to initiate a

prosecut ks, not made in a vacuum. On occasion, the
securing of itional information may be necessary
before an in decision can be made...We hold only

that to the ext hat the securing of information is
necessary to a utor's decision to initiate a
criminal prosecul: is encompassed within the
protected, quasi- ]uzf1 1 immunity afforded to the
decision itself 8{"

Id. See also Freeman v. Hittle, 7 .2d 442 (9th Cir. 1983); Atkins v.
Lanning, 556 F.2d 485 (10th Cir. 19773 (N),

In Helstoski v. Goldstein, 552 F.2

, 566 (3d Cir. 1977), the

court denied absolute immunity to a pr utor where there were
"allegations of deliberate leaks by the prose r of false information
concerning Mr. Helstoski in order to damage hi olitical prospects."
Absolute immunity was also denied in Marrero v. Ci Hialeah, 625 F.2d

at 506, where a prosecutor's allegedly slandé@rgus remarks '"were
essentially those of an investigating officer inTorming the press of
activities occurring at the scene of a crime."

In Briggs v. Goodwin, 712 F.2d 1444 (D.C. Cir. 1983), cert. denied,

104 S. Ct. 704 (1984), the court relied on Briscoe v. LaHue, U.s.

, 103 8. Ct. 1108 (1983) (absolute immunity of a police officer who

allegedly gave perjured testimony at criminal trial), and applied absolute

immunity for a prosecutor's ''statements at a hearing on a motion during
the grand jury phase of an investigation...." Id. at 1448.

MAY 22, 1984
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In Windsor v. The Tennessean, 719 F.2d 155 (6th Cir. 1983), appeal
pending, the court denied absolute immunity to a U.S. Attorney in an
action brought by a former Assistant U.S. Attorney:

Since the duty of recommending the hiring or firing of
assistant United States attorneys is a classic example
of an administrative function, [the U.S. Attorney] is
not entitled to absolute immunity in this case.

Id. at 164,

However, the ceurt found that the U.S. Attorney was entitled to
qualified immunity z Harlow, as the law at the time of the act was
unclear "that an agr@ to defame a federal official in order to effect
that person's discharge m federal employment violated section 1985(1)."
Id. at 165. The court co ded that "[s]imilar violations by federal
officials or employees wil{, ever, be actionable in the future." 1Id.
The Department views Windsor incompatible with the Supreme Court's
decision in Bush v. Lucas, --- ---, 103 s.Ct. 2404 (1983). (For a
general discussion of absolute 1 ity, see the Torts Branch monograph.)

1-6.311 Decisions of the United States%

strict Courts and Courts of
Appeals /:@

Decisions concerning the distinctions b@ n '""quasi-judicial" acts
and those of "investigative or administrative étions" can be found in

the following cases. @

A. D.C. Circuit: Gray v. Bell, 712 F.2d 4908997—506 (D.C. Cir.
1983), cert. denied, 52 U.S.L.W. 3687 (U.S. Mar. 20, (provides "some
general considerations for analyzing prosecutorial co @ t that falls
neither clearly within nor clearly without the scope of Imbfér"); Briggs
v. Goodwin, 712 F.2d 1444,1448-1449 (D.C. Cir. 1983), certw /e
S.Ct. 704 (1984) (prosecutor's statement at a hearing absolute mmune) ;
McSurely v. McClellan, 697 F.2d 309, 318-324 (D.C. Cir. 1982)(“preparation
of the arrest and search warrants and participation in the search and
seizure nonadvocative"); Dellums v. Powell, 660 F.2d 802, 805-807 (D.C.
Cir. 1981) ("absolute immunity does not extend to a prosecutor engaged in
essentially investigative or administrative functions").

B. 1lst Circuit: Siano v. Justices of Massachusetts, 698 F.2d 52, 58
n. 8 (lst Cir.), cert. denied, U.S. , 104 S.Ct. 80 (1983) ("[w]e
realize that the absolute immunity granted in Imbler extends only to a

MAY 22, 1984
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prosecutor's action in initiating a prosecution and presenting the
government's case"); Guerro v. Mulhearn, 498 F.2d 1249, 1256 (lst Cir.
1974) (pre-Imbler) ("absolute immunity does not extend to acts essentially
unrelated to the judicial process').

C. 2d Circuit: Taylor v. Kavanagh, 640 F.2d 450, 452-453 (2d Cir.
1981)("[t]he task of determining whether a particular activity is better
characterized as 'quasi-judicial' and subject to absolute immunity, or
'investigative' and subject to only qualified 'good-faith' immunity
requires more than the mechanical application of labels'").

Ctrcu1t Ross v. Meagan, 638 F.2d 646, 648 (3d Cir. 1981)

("the f courts must apply a functional analysis to determlne whether
the prosec acts fall within the bounds of 'judicial,' as opposed to
uwestlgatl. administrative,' duties"); Forsyth v. Kleindienst, 599

.2d 1203, 1213%121% (3d Cir. 1979), cert. denied sub nom Mitchell v,

Forsyth, 453 U.S. #A134 reh'g denied, 453 U.S. 928 (1981) ("to the extent

that the securing @fiformation 1s necessary to a prosecutor's decision

to initiate a crim rosecution, it is encompassed within the
) si

protected, quasi-judici immunity"); Helstoski v. Goldstein, 552 F.2d
@ by the prosecutor of false information *¥%

564, 566 (3d Cir. 1977
if it occurred would lie o de of the rationale for absolute immunity'").

E. &4th Circuit: Kipps / ell, 538 F.2d 564, 566 (4th Cir. 1976)
(pre-Imbler); Weathers v. Ebert, F.2d 514, 517(4th Cir. 1974), cert.
denied, 424 U.S. 975 (1976) (pre- )

F. 5th Circuit: Marrero v. Cit@ﬂialeah, 625 F.2d 499, 505-510
(5th Cir, 1980) ('when a prosecutor s e@outside the confines of the
judicial setting, the checks and safeg inherent in the judicial
process do not accompany him, and thus ther%’eater need for private
actions to curb prosecutorial abuse and to co te for abuse that does
occur'"),

G. 6th Circuit: Campbell v, Patterson, 724 /Ed 41, 43 (6th Cir.

1983) ("prosecutorial functions not 'intimately assoc:.ated with the
judicial phase' *** obviate the supporting rationale for absolute immunity
in favor of qualified good-faith immunity"); Windsor v. The Tennessean,
719 F.2d 155, 163-164 (6th Cir. 1983), ("duty of recommending the hiring
or firing of assistant United States attorneys is a classic example of an
administrative function'"); Walker v. Cahalan, 542 F.2d 681, 684-685 (6th
Cir. 1976), cert. denied, 430 U.S. 966 (1977).

H. 7th Circuit: Daniels v. Kieser, 586 F.2d 64, 67-69 (7th Cir,
1978), cert. denied, 441 U.S. 931 (1979), (obtaining arrest warrant for

MAY 22, 1984
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material witness during recess of trial is quasi-judicial act); Castle
News Co. v. Cahill, 461 F. Supp. 174, 184 (E.D. Wis. 1978).

I. 8th Circuit: Gilbert v. Corcoran, 530 F.2d 820 (8th Cir. 1976)
(pre-Imbler); Hughes v. Simmerman, 444 F. Supp. 181, 182 (E.D. Mo.
1978).

J. 9th Circuit: Ybarra v. Reno Thunderbird Mobile Home Village, 723
F.2d 675, 678-680 (9th Cir. 1984) (release of evidence "was an exercise of
the prosecutorial function"); Freeman v. Hittle, 708 F.2d 442, 443 (9th
Cir., 1983) ("[i]nvestigative functions carried out pursuant to the
preparation of a prosecutor's case also enjoy absolute immunity”); Beard
v. Udall, 648 F.2d 1264, 1271 (9th Cir. 1981) ("where a prosecutor faces

an actual conflict o rest, and files charges he or she knows to be
baseless, the prosec is acting outside the scope of his or her
authority and thus lacks ity"); see Jacobson v. Rose, 592 F.2d 515,

prosecutor 'committed acts, orfauthoritatively directed the commission of

acts, which ordinarily are to police activity as opposed to
judicial activity, then the cloa igmunity should not protect them'").

1
K. 10th Circuit: Atkins v, Lani' ,. 556 F.2d 485, 488 (10th Cir.
1977) (investigation in preparation of ¢ "does not automatically change
the nature of [the prosecutor's] functi 3,!5 resemble that of a police

524 (9th Cir. 1978), cer ﬁed, 442 U.S. 930 (1979), ("if the
a

officer").

L. 1llth Circuit: Stepanian v. Addis, ﬁ%d 1046, 1048-1049 (1llth
Cir. 1983) ("a news conference is not a tely protected by
quasi-judicial immunity"); see also Marrero v. Ci Hialeah, 625 F.2d
499, 505-510 (5th Cir. 1980).

1-6.320 Qualified Immunity for Constitutional Tort <:%§)

As noted above in USAM 1-6.310, supra, so long as a ‘éﬁ}ktment
attorney is performing judicial-type functions, he/she can be it from
absolute immunity. However, where the attorney's actions fall into the
investigatory or administrative area, the judicial form of absolute
immunity will no longer be available and reliance must be placed on either
qualified immunity, to defeat allegations of Constitutional violations, or
the absolute immunity from common law tort afforded by Barr v. Matteo, 360
U.S. 564 (1956). The immunity afforded by Barr v. Matteo 1s discussed at
USAM 1-6.330, infra.
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In Butz v. Economou, 438 U.S. 478 (1978), the Supreme Court
distinguished judicial functions from executive functions and affirmed the
general rule that Executive Branch officials performing non-judicial
functions are not protected by absolute immunity but are limited to
qualified immunity. In Harlow v. Fitzgerald, supra, the Supreme Court
reformulated the test used in Butz for determining an official's
entitlement to qualified immunity., Under the Court's new test, qualified
immunity is determined by reference to the objective reasonableness of a
defendant official's conduct in light of the "clearly established" law at
the time he/she acted, rather than by his/her subjective motivations or
good faith. 1Id. at 818.

in Z ing this course, the Supreme Court recognized that prior
"[cl}ecisi@l f [the] Court [had] established that the 'good faith'
defense has @l n 'objective' and a 'subjective' aspect," but concluded
that "[t]he subjyéctive element of the good-faith defense frequently has
proved incompatiblg’ with our admonition in Butz that insubstantial claims

should not procee ial." 1Id. at 815-16. Further concluding that "it
now is clear that antial costs attend the litigation of the
subjective good fai overnment officials" and that "[j]ludicial
inquiry into subjective ation'" is the type of inquiry that can be
"peculiarly disruptive of tive government," the Court adjusted the

qualified immunity doctrine: /

We therefore hold thal@ ernment officials performing
discretionary functions& rally are shielded from
liability for civil dama ofar as their conduct
does not violate clearly lished statutory or
constitutional rights of whi reasonable person
would have known. @@

Id. at 818. %
The Supreme Court explained further: O

If the law at that time was not clearly established,
an official could not reasonably be expected to
anticipate subsequent legal developments, nor could he
fairly be said to "know" that the law forbade conduct
not previously identified as unlawful.

Id. The Supreme Court also held that "[u]ntil this threshold immunity
question is resolved, discovery should not be allowed." 1Id.

After Harlow, then, a defendant official's conduct must be measured
by reference to "clearly established law at the time [the conduct
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occurred]." Zweibon v. Mitchell, 720 F.2d 162, 168 (D.C. Cir. 1983).
Both before and after Harlow, courts have noted that the '"precise contours
of what constitutes 'clearly established law' for immunity purposes are
difficult to delimit." 1Id. at 168-169, quoting Procunier v. Navarette,
434 U.S. 555, 565 (1978). However, several decisions construing the
objective criteria of the pre-Harlow qualified immunity doctrine teach
that the right must have been Mauthoritatively declared at the time *¥%%
officials acted" to deny them the immunity. See Baker v. McCollan, 443
U.S. 137, 139 (1979); see also Procunier v. Navarette, 434 U.S. at 565
(right must have "not yet been declared™); Wood v. Strickland, 420 U.S.
308, 322, reh'g denied, 421 U.S. 921 (1975) (focusing on "settled,
indisputable law" an?i'basic, unquestioned constitutional rights"). Under
Harlow v. Fitzgerald, ra, a qualified immunity may be available where
the defendant acted r bly, albeit mistakenly. (For a more detailed

discussion of qualifi ?nunity see the applicable Torts Branch

monograph. ) O

1-6.330 Absolute Immunity for Common Law Torts

In Barr v. Matteo, 360 U.S. 564 59), the Supreme Court affirmed
the necessity for providing governmen icials with immunity in a suit
for common law defamation. The immunity w found applicable where the
act "was within the outer perimeter of thf&:’wernment official's] line of

e

duty." 1Id. at 575. The Court conclu t absolute immunity was
necessary to shield "responsible governme officers against the
harassment and inevitable hazards of vindic r ill-founded damage

suits brought on account of actions taken in exercise of their
official responsibilities." 1Id. at 565. The shodding in Barr was
expressly accepted in Butz v. Economou, supra, at 49%a]ccepting this
extension of immunity with respect to state tort claim ") and Harlow
v. Fitzgerald, supra, at 807-808 ('"consequences found su ient . . . to
warrant extension to such officials of absolute immunity os suits at

common law . . . ").

Language in both Butz and Harlow would suggest that tdbsolute
immunity in Barr may be applicable to all common law torts. However, the
Supreme Court has not yet had the opportunity to decide that issue.
Therefore, as demonstrated by the decisions listed at USAM 1-6.331, infra,
extreme care must be taken in reviewing the more precise holdings of the
separate courts of appeals. Unless the particular circuit has determined
that the Barr immunity is applicable to all common law torts (i.e., Claus
v. Gyorkey, 674 F.2d 427 (5th Cir. 1982)), certainty of result can be
approached only in defamation cases. In any event, the immunity will be
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applicable only where the act was "within the scope of [the official's]
power." See Barr v. Matteo, 360 U.S. at 572, Further, absolute immunity
for common law tort has been denied when the acts were either ministerial
or where the discretion asserted was non-governmental in nature. (See
also the applicable Torts Branch monograph.) -

1-6.331 Decisions of the United States Courts of Appeals Applying Barr
v. Matteo

Decisions concerning the application of absolute immunity in suits
for c.ommoryw tort can be found in the following cases:

A. D. .@cuit: Sami v. United States, 617 F.2d 755, 768-773 (D.C.
Cir. 1979) (a e immunity for defamation, false arrest and false
imprisonment f official who, as U.S. liaison with Interpol, sent
inaccurate message)ée should be taken, for as the court noted: '"this
is not an ordinary s rrest case'"); Expeditions Unlimited Aquatic
Enterprises, Inc. v. hspnian Institution, 566 F.2d 289, 291 (D.C.
Cir. 1977), cert. denied?%B8,U.S. 915 (1978), (defamation action) ("if
[official] was acting with he, ambit of his discretion, he would have
absolute immunity"); compare derson v. Bluemink, 511 F.2d 399, 401-403
(D.C. Cir. 1974) (immunity deni@vernment doctor in malpractice case)

("the discretion exercised t have been medical rather than
governmental').

B. 1st Circuit: Berferian v. %, 514 F.2d 790, 793 (lst Cir.
1975) (immunity for malicious use of pr ’ﬂh) ("the immunity afforded a
particular official is contingent not u his rank, but upon the
relationship between his actions and the etion reposed in him by

law'"). O

C. 24 Circuit: Sprecher v. Graber, 716 68, 975 (24 Cir.
1983) ("immunity from common law tort actions such famation . . . ,
injury to business relations . . . , perjury . . . subornation of
perjury . . ."); compare Birnbaum v. United States, 588 F.2d 319, 332 (2d
Cir. 1978) (dicta) (CIA mail opening case) ("as federal agents, the CIA
personnel may still have an absolute immunity from state suits") (emphasis
omitted).

D. 3d Circuit: Davis v. Knud-Hansen Memorial Hospital, 635 F.2d 179,
186 (3d Cir. 1980) (doctor denied immunity) ("[a]lthough an evaluation
entailing professional judgment may be required, that does not transform
the performance of a task which is essentially ministerial, no matter how
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high the skill required in its performance, into one which is discre-
tionary") (citing Jackson v. Kelly,(10th Cir.), infra, and Henderson v.
Bluemink, D.C. Cir., supra); compare Helstoski v. Goldstein, 552 F.2d 564
(3d Cir. 1977) (prosecutorial immunity denied for leaks of false
information).

E. 4th Circuit: Wallen v. Domm, 700 F.2d 124, 126 (4th Cir. 1983)
(absolute immunity for assault) ("wrongful activity incidental to an

otherwise proper exercise of authority must fall within the immunity
claim").

F. 5 Circuit: Claus v. Gyorkey, 674 F.2d 427, 431 (5th Cir.

1982) (wro termination of employment) ("[a]bsent an allegation of a
tort of co tional magnitude, federal officials are entitled to
absolute immu for ordinary torts committed within the scope of their
jobs"); Evans .?ght, 582 F.2d 20, 21 (5th Cir. 1978) (interference
with contract rights)s("for ordinary tort claims . . . the doctrine of
official immunity s@a plies") (emphasis omitted).

G. 6th Circuit:
(absolute immunity for
infliction of emotional di

er v. Marek, 583 F.2d 781 (6th Cir. 1978)

%ference with business and intentional
H. 7th Circuit: ; ton v. City of Chicago, Cook County,
Illinois, 484 F.2d 602, 6 ? 19737 cert. denied, 415 U.S. 917
(1974).
I. B8th Circuit: Johnson v.% 704 F.2d 419, 420 (8th Cir.
1983) (immunity for denial of loan) ants acted within the outer
perimeter of their duties[] [and] . sess an absolute immunity
from damages based on common law torts"), _@v. Sederstrom, 429 F.2d 96

(8th Cir. 1970). o/

J. 9th Circuit: Miller v. Delaune, 602 98, 200 (9th Cir.
1979) (blackmail, fraud and intimidation) ("a Gover official . . . ,
acting within the outer perimeter of his or he ine of duty, is

absolutely immune from state or common-law tort liability").

K. 10th Circuit: Chavez v. Singer, 698 F. 2d 420, 421-422 (10th
Cir. 1083) (immunity denied supervisor of injured firefighter); Jackson v.
Kelly, 557 F.2d 735, 737 (10th Cir. 1977) (immunity denied doctor in
malpractice) ("the Court mandates the use of the discretionary function
test, and a direct balancing of the policies underlying the immunity
doctrine in the context of each fact situation"); see also, G.M. Leasing
Corp. v. United States, 560 F.2d 1011 (10th Cir. 1977), cert. denied, 435
U.S. 923 (1978).
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K. 1llth Circuit: Stephanian v. Addis, 699 F.2d 1046, 1048-49 (1llth
Cir. 1983) (summary judgment denied prosecutor in action alleging slander)
("[1i]f the disputed activities are discretionary and within the outer
perimeter of the official's line of duty, the official is immune from suit
even though his or her acts were malicious") ("[u]lntil the facts are
developed, it can not be determined to what immunity [the defendant] may
be entitled"); see also 5th Circuit cases.
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1-7.000 DEPARTMENT OF JUSTICE PERSONNEL AS WITNESSES - 28 C.F.R. §16.21 ET
SEQ.

1-7.100 INTRODUCTION

Subpart B of Part 16 of Title 28, Code of Federal Regulations, was
amended by Attorney General Order No. 919-80, effective December 4, 1980,
published at 45 Fed. Reg. 83,210 (1980). These regulations provide that no
present or former employee of the Department of Justice may testify or
produce Departmental records in response to subpoenas or demands of courts
or other authorities issued in any state or federal proceeding without
obtaining prior approval by an appropriate Department official. Information
regulated W7C.F.R. §16.21 et seq., falls into the following categories:

A. Any m&Q' contained in the files of the Department;

B. Any inforngon relating to material contained in the files of the
Department; or

C. Any information ired by an employee of the Department as a part
of the performance of th loyee's official duties or because of the
employee's official status.

The 1980 amendments to the ?dations both decentralize the authori-
zation power and establish differenht¢procedures to be followed in cases in
which the United States is and those es in which the United States is not
a party. Additionally, alternate pr al steps are sometimes involved
where the "originating component" is a litigating division of the
Department. A denial policy generally app le to both situation exists.

As will be noted in Section 1-7.410, i the regulations are not
intended to create new privileges or to supers isting discovery rules.
They simply are intended to provide a procedure v.%y the Department will
have the opportunity to protect certain types of tion from unwar-
ranted and unconsidered disclosure. Specific questio jould be referred

t

to the appropriate litigating division of the Departmen
1-7.110 Definitions

1-7.111 Employee Defined
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The term "employee" is defined to include "all officers and employees
of the United States appointed by, or subject to the supervision, juris-
diction, or control of the Attorney General of the United States, including
U.S. Attorneys, U.S. Marshals, U.S. Trustees and members of the staffs of
those officials." 28 CFR §16.21(b). A state or local law enforcement
officer assigned to a joint task force or other working group is included
within this definition to the extent the subpoena or demand relates to his
or her work on the task force. However, if authorization is sought for
testimony by a federal employee employed by an agency other than the
Department of Justice, Department policy requires that such authorization be
obtained from the employing agency even if the employee is a member of a
joint team such as an Organized Crime Strike Force. Also included in the
definition are past_Department employees in cases in which the subpoena or
demand seeks testi as to information acquired while the person was

employed by the De

t-
1-7.112 Originating C nept Defined

The term "originating nt" means the bureau, division, office, or
agency of the Department that ponsible for the collection, assembly,
or other preparation of the mate demanded, or that, at the time the
person whose testimony was dema ired the information in question,

infra, for examples of the concept of inating component.”

The term "motion to quash" includes a mtic%a protective order ard

employed such person. 28 C.F.R. .;yg). See USAM 1-7.230 and 7.340,

1-7.113 Motion to Quash Defined
appropriate objections to testimony.

1-7.120 Inapplicability of 28 C.F.R. §16.21 et seq. in in Cases
-

The regulations are limited in their scope to subpoeo/and demands
issued for the testimony of Department of Justice employees records only.
The regulations do not apply to subpoenas received by an official of another
government agency or to requests for that agency's documents, even if the
Department of Justice is representing the agency in the 1litigation.
Employees of another federal agency should be advised to contact the General
Counsel's Office of their agency for appropriate instructions if they
receive a subpoena.

In those cases in which a Department of Justice employee is required
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to testify in a matter unrelated to his/her official duties or to disclose
information not contained in the Department's files nor acquired as part of
his/her official duties, the regulations do not apply.

Examples:

A. An INS employee is subpoenaed as an adverse witness by a plaintiff
who accepted that employee's check for personal purchases which later was
returned for insufficient funds--no authorization is required because the
information requested is unrelated to the individual's employment.

B. An FBI agent is subpoenaed by an insurance campany to testify that
he/she saw the plaintiff's vehicle weaving across the road when the agent
observed the r during a bank robbery investigation--authorization to
testify is c ed because the information was acquired as part of his/her

official duti F

1-7.200 PROCEDURE UNITED STATES IS NOT A PARTY

1-7.210 Notification on ipt of Request

Requests for authorizat rsuant to the regulations are initiated
when an employee of the De nt informs the U.S. Attorney for the
district in which the issuing au for the demand is located of receipt
of the demand (28 C.F.R. §16.22( h 1 employees are directed to notify
the appropriate U.S. Attorney's o immediately upon receipt of the
subpoena or other demand. Unless the . Attorney is made aware of the
demand, the procedures prescibed in ulations cannot be put into
effect; thus, it is urgent that each U.S: torney's office be notified
promptly by the employee receiving the demand that each U.S. Attorney's
office establish procedures to receive such ication and to take the
appropriate steps under the regulations. @

1-7.220 Required Affidavit for Oral Testimony O)

Section 16.22(c) requires that the party making a demand for oral
testimony must provide the U.S. Attorney with an affidavit, or, if that is
not feasible, with a statement setting forth a summary of the oral testimony
sought by the demand and its relevance to the proceedings. If authorization
for oral testimony is subsequently granted, it must be limited to the scope
of the demand as summarized in such affidavit or statement. Section
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16.22(d) imposes similar summary and relevancy requirements when information
other than oral testimony is sought. However, it should be noted that the
authorization granted by the appropriate Department official for demand as
summarized, although the recommended practice is to limit such information
as well to the demanding party's request, absent some special circum-
stances.

It should also be noted that a motion to quash based on applicable
privileges and rules of evidence on relevancy is often appropriate. In such
cases the U.S. Attorney or his/her designated assistant should take that
action as soon as practicable. 28 C.F.R. §16.24(c).

In addition, negotiation with the party making the demand is, in many
cases, quite appropmiate. Often the issues can be narrowed so that autho-
rization is possig the demand may be withdrawn once the government's
relevant concerns a@ rting arguments are raised and discussed. Quite
often a potentially leﬁ0 litigative battle can be resolved without excess

time or cost through ations; such negotiations are actively encouraged
by the Department. 28 C. .R@G.Zd(c).

It has been held that it @ error for a court to refuse to order a
U.S. Attorney to testify when partment's regulations have been cited
as to lack of authorization under)cifcumstances in which the moving party
has failed to submit the affidavi tatement summarizing the testimony
desired so that the Department cou ider the request and determine
whether to grant permission for the te%' ny. United States v. Allen, 55
F.2d 398 (10th Cir. 1977), cert. denied, m&s. 836 (1977).

1-7.230 Consultation With the Originating Com)

After the U.S. Attorney has clarified the
must notify the official in charge of the bureau,
agency of the Department that was responsible for the
or other preparation of the material demanded or that at e the person
whose testimony is demanded acquired the information in qdeg€ion employed
such person. These units are collectively referred to as the/“originating
component."” 28 C.F.R. §16.24(a).

f the demand he/she
iwision, office, or
tion, assembly,

Examples:

A. In a state bank robbery case, an FBI agent is subpoenaed to testify
about his/her investigation. The agent notifies the U.S. Attorney that
he/she has been subpoenaed. Prior to making a decision to allow the agent
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to testify, the U.S. Attorney must consult the originating camponent, which,
in this example, is the FBI. (The person to consult is the principal legal
advisor in the local Bureau field office.)

B. In a state libel case, a Department of Justice attorney is served
with a subpoena by one of the parties and asked to produce his/her entire
investigative file concerning the other party, which file was prepared by
DEA. In this example, there are the two originating components, first DEA,
and second, either the attorney's litigating division within the Department
or the U.S. rney's office. Both must be consulted. (In DEA the person
to consult 1;@ agent in charge of the DEA field office.)

1-7.240 Authoriz isclosure in General

United States is not a party, the power to
initially vested in the U.S. Attorney for the
riginated. 28 C.F.R. §16.22. As a general
ration in state and federal cases in
which the testimony of one o employees is sought or in which informa-
tion obtained by the Department’ is_sought. Authorization in one form or
another is usually granted if it i ropriate under the rules of procedure
governing the case or matter in i@p demand arose, and if it is appro-
priate under the relevant substanti w concerning privilege. See 28
C.F.R. §16.26(a) and USAM 1-7.420, inf denial is not usually approved
unless one of the factors set fort mé C.F.R. §16.26(b) is present.
These factors include such things as that §
violation of a statute or regulation or
source, classified information, trade secrets,
investigation, or investigative techniques. See

In cases in whi
authorize the disclosu
district in which the
policy, the Department favo

disclosure will cause a
lation of a confidential
istence of a criminal
1-7.430, infra.

1-7.250 Procedure if the U.S. Attorney and the Origi.2 ng Component Both
Desire Disclosure -

In cases in which the United States is not a party, the U.S. Attorney
for the district in which the issuing authority for the demand is located
may authorize disclosure if the originating camponent does not object and if
disclosure is both appropriate under the rules of procedure and the law of
privilege. 28 C.F.R. §16.26(a), and will not involve any of the provisions
of 28 C.F.R. §16.26(b) on factors that justify a denial. 28 C.F.R.
§16.24(b).
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Example:

In a cocaine possession case set for trial in a state court, a Deputy
U.S. Marshal is subpoenaed on behalf of the defense. The Marshals Service
does not object to the Deputy Marshal's appearance. There are no factors
set forth in Section 16.26(b) that are applicable and the release appears to
be appropriate under Section 16.26(a). Since there is no objection fram the
originating component, the U.S. Attorney may authorize the Deputy's testi-
mony without any further inquiries or approval fram the Department.

1-7.260 Procedure if the U.S. Attorney and the Originating Component Either
Disagree on Disclosure or Agree That No Disclosure Should be Made

1-7.261 Where Infom% was Collected in Connection With a Matter
a

Supervised by tizating Division

If the U.S. Attorney originating component either disagree
about the appropriateness of t&?:closure or they agree that no disclosure
should be made, they should the termine if the demand involves informa-
tion that was collected, assembl or prepared in connection with liti-
gation or or an investigation supervised by a division of the
Department. If so, the U.S. Attornéy t notify the Assistant Attorney
General in charge of the division respo @e for such litigation or invest-
gation who may:

A. Authorize disclosure; /OG

B. Request the filing by the U.S. Attorne/é\a motion to quash the
demand, if that has not already been done; or @

C. Upon denial of a motion to quash, or wh uch motion is
inappropriate, refer the matter to the Deputy Attorn ral or the
Associate Attorney General for final resolution. 28 C.F.R. }4(d)(1).

Example:

In a state bank robbery case, the FBI and the U.S. Attorney's office
disagree with respect to the appropriateness of an agent's testimony. Since
the demand involves information that was collected, assembled, or prepared
in connection with an investigation under the supervision of the Criminal
Division of the Department, the U.S. Attorney should notify the Assistant
Attorney General in charge of the Criminal Division, who may take one of the
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three steps listed above.

It should again be noted that the filing of a motion to quash, if
suitable grounds exist, is the obwious step to take at the start of the
process. The U.S. Attorney is always authorized to take this step amd is
expected to do so and argue the motion vigorously whenever it is gppropriate
to file such a motion.

1-7.262 Where Information Was Collected in Connection With a Matter Not
Supervised by a Litigating Division

If the demand does not involve information collected in connection with
an investigation or litigation under the supervision of a division of the

Department, there is a disagreement between the U.S. Attorney and the
originating nt on disclosure, the originating component has the
authority to de ether the disclosure is gppropriate, except that, when
an especially si cant issue is raised, the U.S. Attorney may refer the
matter to the Deputy JAttorney General for higher level review. 28 C.F.R.
§16.24(d)(2)). The "especially significant issue" is not defined in
the regulations. It 1 that the raising by either side of a factor
set forth in 28 C.F.R. § ) would qualify as an "especially significant
issue." 1In addition, as a r of comity, each of the two parties should
give due deference to the vi the other in determining whether to seek
higher level review. /
Example: @O

personnel policy. Since this demand involve information that was

In a bank robbery case an FBI agq@' subpoenaed to testify about FBI
collected, assembled, or prepared in connecél with either litigation or an

investigation supervised by a division of rtment, in the event of a
disagreement, the Director of the FBI may ize disclosure. If,
however, the Director does not wish to reveal rsonnel policy of the
Bureau, because of a factor set forth in Section 16§ the U.S. Attorney
disagrees and wishes to authorize testimony, this an "especially
significant issue" which, after filing a motion to the subpoena ard

having it acted on adversely, the U.S. Attorney may refer to the Deputy
Attorney General for a denial.

1-7.270 Denial Policy - United States Not a Party

See USAM 1-7.400 infra, for a full discussion. Note here that denials
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may be authorized only by the Deputy Attorney General or the Associate
Attorney General, depending upon which official supervises the component
referring the demand.

1-7.300 PROCEDURE WHERE UNITED STATES IS A PARTY

1-7.310 Notification on Receipt of Request

In cases in which the United States is a party, any employee of the
Department receiving a subpoena is to immediately notify the attorney for
the Department of stice in charge of the case or matter. Occasionally
information indic:ﬁ the identity of such attorney will appear in the
subpoena or dema (& is served on the employee. In other cases, that
information can be by contacting the U.S. Attorney's office for the
district in which thi ?ﬁand arises or by oontacting the appropriate
division of the Department. t is essential that the specific attorney in
charge of the case or rnatterélocated and notified as soon as possible, as
it is this attorney who is ible for taking the appropriate actions
under the regulations and who\has the power to authorize testimony of the
production of records in cases ich he/she deems such procedure to be
appropriate.

1-7.320 Required Affidavit for Oral Tes(%

In all cases in which a Department O ,Qstice employee informs the
appropriate Departmental trial attorney that has been served with a
demand for oral testimony, that attorney must clati the demand by getting
an affidavit or, if that is not feasible, a s nt setting forth a
summary of the testimony or other information sough om the party making
the demand. 28 C.F.R. §16.23(c). Note that unlike tuation in which
the United States is not a party, in cases in which the ed States is a
party and the demand is for information other than o i
request may be required of the demanding party for a
information sought or its relevance to the proceeding.
USAM 1-7.220 on the use of appropriate motions to quash and the efficacy of
negotiations to narrow a demand in cases in which the United States is not a
party, are generally applicable as well to cases in which the United States
is a party, bearing in mind the special considerations that are necessary in
dealing directly with a litigative adversary. 28 C.F.R. §16.24(c). See
also the discussion of United States v. Allen, supra, in USAM 1-7.220.
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1-7.330 Consultation With the Originating Component

After the attorney in charge of the case or matter has clarified the
scope of a demand for oral testimony, or in the case of a demand for non-
oral testimony upon receipt of the notice of the demand, the attorney for
the government must notify the official in charge of the originating
component and consult with that component on the question of camplying with
the demand. 28 C.F.R. §16.24(a). Consultation in this context requires
obtaining the views of the originating camponent, especially in the presence
or absence of the factors set forth in 28 C.F.R. §16.26.

1-7.340 Authorizing Disclosure in General

28 C.Fﬂ 16.23 provides that every attorney in the Department of

Justice in of any case or matter in which the United States is a
party is au , after oonsultation with the originating camponent, to
disclose relev assified material deemed necessary or desirable to the
discharge of thatFattorney's official duties, provided the disclosure is

appropriate under th s of procedure and the law of privilege (Section
16.26(a)), and further 1ded that disclosure would not violate statutes or
regulations, or reveal idential sources, classified information, trade
secrets, ongoing investt#i investigatory techniques (Section
16.26(b)). %

, or
Examples: /

A. In a mail fraud case, the U.
by the defense to testify ooncerni
ate affidavit or statement is submit

Attorney's secretary is subpoenaed
relevant issue and an appropri-
fter first consulting with the

U.S. Attorney's office (the originati nt), the Department of
Justice attorney in charge of the case ( r AUSA) may authorize the
employee to testify if the factors set h in Section 16.26 are
satisfied.

B. The government desires to call an FBI agen@ same mail fraud

case to testify for the government about his observat of the defendant.
The policy of the Department is to require neither ultation with the
originating component nor authorization for the Departmental employee to
testify in such a case.

C. The Postal Inspector who investigated the same mail fraud case is
subpoenaed by the defense. In this example the regulations do not apply,
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since they prescribe procedures for Justice Department employees only. The
attorney handling the case should notify the local Postal Inspector's Office
and determine if requlations of the Postal Service apply and what their
provisions are. The regulations, however, would aoply if the defense
subpoenaed the FBI agent's supervisor.

When, in the attorney's judgment, any of the factors set forth in
Section 16.26(b) exist which preclude testimony or disclosure, no testimony
or disclosure may be made without the express prior approval of the
Assistant Attorney General in charge of the division responsible for
supervising the case or matter or such person's designee. 28 C.F.R.
§16.23(a). An attorney in charge of a case or matter in which the United
States is a party may also, at any time, request that the supervisory
Assistant Attorney neral review his/her decision on complying with a
demand. 28 C.F.R. ':92303).

1-7.350 Procedure if partment Attorney in Charge of a Case and the
Originating CompOnen# Both Agree on Disclosure

1f, after consultation, originating component does not object to
disclosure and the attorney in of the case or matter determines that
disclosure is appropriate under 2 .R. §16.26(a) and not barred by any
factor set forth in 28 C.F.R. b), the attorney is empowered to
authorize the disclosure without see y further approval. 28 C.F.R.
§16.24(b). féa:

1-7.360 Procedure if the Department Attor Charge of a Case and the
Originating Component Either Disagree }isclosure or Agree that
the Demand Should be Denied .

There are three possible situations that can ar@;%ter consultation
when there is disagreement on release or agreement on ropriateness of
a denial.

A. If the attorney in charge of the case believesq denial is
appropriate because of the factors set forth in 28 C.F.R. §76.26, but the
originating component believes that disclosure is appropriate, the
regulations provide for higher level review. This requires that the
attorney in charge of the case refer the demand to the Assistant Attorney
General in charge of the division responsible for the case or matter being
litigated. 28 C.F.R. §16.23(a). The options open to that division on
referral will be discussed later in this section.
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B. If the attorney for the government believes that disclosure is
appropriate under the factors set forth in 28 C.F.R. §16.26, but, after
consultation, the originating component takes the position that disclosure
should not take place, a sensitive decision has to be made by the attorney
in charge of the case. Clearly, under the regulations. 28 C.F.R. §16.23,
he/she can authorize disclosure despite the views of the originating
component and without higher level review. He/she can also refer the matter
for higher level review and decision by the division that supervises the
case or matter in litigation. 28 C.F.R. §16.23(b). The decision will
depend on many factors, a number of which may well be unique to the
individual case. As a rule of thumb, attorneys ought to give some deference
to the views of the originating component, especially if that camponent's
decision is based on its belief that a factor set forth in 28 C.F.R.
§16.26(b) is sent. The attorney is also encouraged to seek guidance in
such cases his/her immediate supervisor. There are no hard and fast
rules, and rney, as noted, does retain ultimate authority under the
regulations to orize disclosure despite the originating camponent's
objections. It d also be noted that pursuant to 28 C.F.R. §16.26(4d),
the Assistant Atto neral in charge of each division is free to issue
any instructions or t any supervisory practices consistent with
regulations that woul foster consistent application of the standards
promulgated and the oth irements of the regulations. In the context
of this type of disa\gr:ee:f\ev.| care should be taken before owverruling an
originating component that ivision in question has not issued a
contrary instruction in its s isory capacity.

C. If both the attorney i rge of the case or matter and the
component agree that a denial is q_:: iate, the matter is to be referred
to the Assistant Attorney General in of the division that supervises
the case or matter in litigation. 28 C.F 16.23(a).

Once a demand has been referred for hig vel review, the Assistant
Attorney General in charge of the division may ake the same actions as
can be taken in cases in which the United States a party, i.e.:

A. Authorize disclosure based on the factors in@F.R. §16.26;

B. Authorize the attorney in charge of the case to file a motion to

quash the demand if that has not already been done; or

C. Upon denial of a motion to quash, or where such motion is
inappropriate, refer the matter to the Deputy Attorney General or Associate
Attorney General for final resolution. 28 C.F.R. §16.24(e).

MARCH 16, 1984
Ch. 7, p. 11



UNITED STATES ATTORNEYS' MANUAL
TITLE 1—GENERAL

1-7.370 Procedure if on a Referral the Material Demanded Arose in a Case
Supervised by a Division Other Than the Division Receiving the
Referral

Once a case or matter is referred for higher level review, a problem
can arise 1if the demanded disclosure involves information originally
collected, assembled, or prepared in connection with litigation or an
investigation supervised by a unit of the Department other than the one
which supervises the case or matter in litigation, and to which the matter
has been referred. The division receiving the referral must notify the
other division concerning the demand and the anticipated response. If the
two litigating units of the Department are unable to resolve a disagreement
concerning disclosure, the Assistant Attorneys General in charge of the two
divisions in disagr nt may refer the matter to either the Deputy Attorney
General or the Assef€l Attorney General for decision, depending upon who
supervises the origxg i component or, in the case of an independent
agency that, for admin ative purposes, is within the Department, to the
Deputy Attorney General. WC.F.R. §16.24(e).

Example:

Pursuant to a request fr&? Civil Rights Division, an FBI agent
investigates an incident involvi alleged racial discrimination and
prepares a report on his/her findi Five years later that report is
subpoenaed by a defendant in an unrela iminal case. The matter is then
referred to the Criminal Division hecausfl ter consultation with the FBI,
the attorney in charge of the case belie t a denial may be required
under 28 C.F.R. §16.26(b). The Assistant A v General in charge of the
Criminal Division must notify the Assistant ey General in charge of
the Civil Rights Division of the demand ard icipated response. If
both agree on disclosure, then disclosure results. both agree on denial
or if they disagree on disclosure, the matter is red to the Deputy
Attorney General since that official supervises the ipating component
(in this example the FBI).

1-7.380 Denial Policy - United States a Party /:

See USAM 1-7.400, infra, for a full discussion. Note here that denials
may be authorized only by the Deputy Attorney General or the Associate
Attorney General depending upon which official supervises the component
referring the demand.
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1-7.400 DENIAL POLICY

1-7.410 Denial Policy in General

The regulations neither create new privileges nor supersede discovery
obligations that exist under the Federal Rules of Civil Procedure. 28
C.F.R. §16.21(d). They merely serve as a procedural wvehicle to allow the
Department the opportunity to protect information from unwarranted ard
unconsidered disclosuré. It is only in infrequent situations, after all
possible alternatives have been exhausted, that the Deputy Attorney General
or Associate Attorney General should be requested to issue a denial.
Therefore, pursuant to 28 C.F.R. §16.24(d)(1), it is Departmental policy
must be taken to limit the demand prior to referring the
ty Attorney General for his/her decision. These steps

antly, the filing of a motion to quash the demand. 1In
i should also be undertaken with the person making the
. 28 C.F.R. §16.24(d4)(1)(ii). Because each

addition, negot
demand to limit

request for denial ires the personal review of the Deputy Attorney
General or the Associ ttorney General, it is necessary to limit the
number of such reques e that are truly necessary; therefore, no

memorandum requesting a 1_should be submitted prior to the filing and
denial of a motion to ss the filing of such motion is clearly
inappropriate under the ci . 28 C.F.R. §16.24(d)(1)(iii).

e by a court is an extraordinary act,
no Department official below the

Because the denial of a de
denial authority is strictly limit
level of the Deputy Attorney Genera Associate Attorney General may
issue a denial under the regqulations y situation. 28 C.F.R. §16.25.
Since there are cases in which the A }hey General may be personally
involved, the regulations make it clear that(his/her decision to authorize

or deny disclosure in such cases is final. .R. §16.24(qg).
1-7.420 Presence of Factors Set Forth in 28 C.F.R. (a)

Subsection (a) of Section 16.26 identifies genera¥ly the areas of law
that Department officials and attorneys should consider in deciding whether
to make disclosures. Because the factors relevant to a particular demard
vary widely with the nature of the demand, and to avoid any suggestion that,
through this procedural requlation, the Department might be seeking to
impose legal standards different from the ordinary rules of procedure ard
the substantive law concerning privilege, the regulation adopts a highly
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general approach in subsection (a), instead of attempting a detailed list of
considerations.

The factors to be considered in whether to make a disclosure are
twofold, and as noted, general in nature. First, the official making the
decision is to consider whether the disclosure in question is appropriate
under the rules of procedure governing the case or matter in which the
demand arose. Second, he/she is to consider whether disclosure is
appropriate under the relevant substantive law concerning privilege. These
general factors are, of course, the same factors to be considered in filing
the appropriate motions to quash. A failure on either ground--rules of
procedure or substantive law of privilege-—is one predicate for initiating
the process leading to denial. At the initial stages, release cannot be
authorized unless official making the determination is assured, inter
alia, that the disclosure is appropriate under these general
§16.26(a) factors. 6}.3. §16.24(b)(3).

4

1-7.430 Presence of Factors Forth in 28 C.F.R. §16.26(b)

Subsection (b) of Sectio .26 contains a number of wvery specific
factors that set forth areas whe sglosure should not be made. It is the

presence or absence of these facto will trigger whether a disclosure
will be authorized at the initial s (by the U.S. Attorney in a case in
which the United States is not a party the attorney in charge of the
case or matter in a case in which the Uni States is a party). "If this
official (called the "responsible offici in the regulations)" believes

that one or more of these factors 1is ent, he cannot authorize
disclosure, but is required to seek higher le @view and decision.

The factors in §16.26(b) set out those interes t the Department of
Justice must be most careful in protecting. To gree they parallel

the exemptions from mandatory disclosure set fort @/the Freedom of
Information Act (5 U.S.C. §552(b)). The factors are: @

A. Disclosure would violate a statute, such as the ian ax laws, 26
U.S.C. §§6103 and 7213, or a rule of procedure, such as grand jury
secrecy rule, Federal Rules of Criminal Procedure 6(e);

B. Disclosure would violate a specific regulation;

C. Disclosure would reveal classified information, unless appopriately
declassified by the originating agency;
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D. Disclosure would reveal a confidential source or informant, unless
the investigative agency and the source or informant have no objection;

E. Disclosure would reveal investigatory records compiled for law
enforcement purposes, and would interfere with enforcement proceedings or
disclose investigative techniques and procedures, the effectiveness of which
would thereby be impaired; and

F. Disclosure would improperly reveal trade secrets without the
owner's consent.

This list is not to be considered all inclusive. If some other factor
should exist _in a special case, or at some time in the future, that would

lead to ady consequences similar to those that can be caused by

disclosure Of. item on the list, it would warrant similar treatment.

Nevertheless, ist is intended to be comprehensive and any other factor

that would warr. nial must be such as to create a strong case for its

inclusion. O

1-7.440 Decision by th y Attorney General or the Associate Attorney
General

The authority of the Dep Attorney General or the Associate Attorney
General to order disclosure despi the presence of one or more of these
factors is delineated in §16.26 If any of the factors set forth in
paragraphs 1-3 (violation of law, (violation of specific regulation or
disclosure of classified information) ent, the regulations state that
neither official will authorize a disc If any of the factors set
forth in paragraphs 4-6 are present, the tions state that disclosure
will not be authorized unless either cial determines that the
administration of justice requires disclosurel\) Remember that under the

-

regulations only these officials can order a deni Of course, as head of
the Department, the Attorney General also posse the power to order a
denial.

If a disclosure is to be ordered, despite the [xesgce of a factor set
forth in paragraphs 4-6, as being in the interest of the administration of
justice because disclosure is deemed necessary to pursue a civil or criminal
prosecution or affirmative relief, such as an injunction, the regulations
direct that consideration be given to: (a) the seriousness of the violation
or crime involved; (b) the past history or criminal record of the violator
or accused; (c) the importance of the relief sought; (d) the importance of
the legal issues presented; and (e) any other matters brought to the
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attention of the Deputy Attorney General or the Associate Attorney General.

Finally, in all cases that are referred to the Deputy Attorney General
or the Associate Attorney General in which none of the factors set forth in
paragraphs 1-6 are present, those officials are to authorize disclosure,
unless, in their judgment, after considering the factors set forth in
§16.26(a), disclosure is unwarranted. 28 C.F.R. §16.26(c).

1-7.500 PROCEDURES IN RESPONDING TO A DEMAND

1-7.510 Procedure in_the Event a Departmental Decision Has Not Been Made at
the Time a% 1

?nse 1s Required
It is the lack o %{ization, rather than the issuance of a denial,

that often precludes ance with a demand at the proceeding. The
subpoenaed official who t received authorization by the date of the
appearance must respectfully(inférm the court that he/she cannot comply. It
is essential in cases in wh United States is not a party that the
local U.S. Attorney provide represemtation. In cases in which the United
States is a party, such r:epr:eser:tagt y the attorney in charge of the case
or matter is presumed.

28 C.F.R. §16.27 contains instruction§_on the procedures to be followed
in this situation. The subpoenaed empl uld provide the court with a

copy of the applicable regulations and s that the demand has been
referred for the prompt consideration o e appropriate Department
official. In rare cases these measures may 1sfy the court; the U.S.

Attorney should then cite United States ex rel Ragan, 340 U.S. 462
462 (1951) in which the Supreme Court held that an § yvee may not be held
in contempt for failing to produce the dema é information where
appropriate authorization had not been given. 28 C.F.R. .27 28.

It should be noted that there are two United States@ it Court of
Appeals cases that recognize the right of an Executive B agency to
promulgate requlations such as those found in 28 C.F.R. §16.2T et seq., to
centralize as a "housekeeping" function the authorizing or denying power in
a specific official. These cases also make it clear that the ultimate power
to deny may be challenged in court and that the final decision will be
bottomed on the rules of privilege. Committee for Nuclear Responsibility,
Inc. v. Seaborg, 463 F.2d 788 (D.C. Cir. 1971); NLRB v. Capital Fish Co.,
294 F.2d 868 (5th Cir. 1961).
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1-7.520 Procedure in the Case of a Denial

In those cases in which either the Deputy Attorney General or the
Associate Attorney General has issued a denial, the Department employee to
whom the demand has been made should appear at the proceeding ard
respectfully decline to comply with the demand, citing the regulations ard
providing the court with a copy of the written denial determination if time
has permitted one to be obtained. Here, too, it is essential that the U.S.
Attorney in cases in which the United States is not a party provide
representation for the Department employee. In cases in which the United
States is a party, such representation by the attorney in charge of the case
or matter is presumed. As with the preceding section, it may be necessary
to cite the case of United States ex rel Touhy v. Ragan, supra. 28 C.F.R.

§16.28). 7
9

1-7.530 Re a Contempt Citation for Failure to Respond to a
Demand

tial that a U.S. Attorney or other Department
th the witness. 1In the event that the court
for contempt, the Assistant U.S. Attorney
a writ of habeas ocorpus (28 U.S.C. §2254 if

attorney appear in cou
orders the witness inca
should immediately petition

in state custody or 28 U.S.C. if in federal custody). If the employee
is in state custody, an alterrati to habeas corpus is removal of the
matter to federal court pursuant&fi U.S.C. §1442. It is expected that
contempt citations will be extre

re. Action by the U.S. Attorney or
other Department attorney in such bs is expected to be quick ard

vigorous.
<

1-7.600 GENERAL PROVISIONS @@O
Q

The Drug Enforcement Administration receives uniglie treatment with
respect to authorizing testimony under 28 C.F.R. §0.103(a), a section of the
requlations unaffected by the 1980 amendment to 28 C.F.R. §16.21 et seq.
Under §0.103(a), the Administrator of DEA may authorize the testimony of DEA
officials in response to subpoenas issued by the prosecution in federal,
state, or local criminal cases involving controlled substances. 28 C.F.R.
§0.103(a)(3). In addition, the Administrator may release information

1-7.610 Special Drug Enforcement Authorization
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obtained by DEA and DEA investigative reports to federal, state, and local
prosecutors and to state licensing boards engaged in the institution amd
controlled substances. 28 C.F.R. §0.103(a)(2). Note that this section only
authorizes release to the government side of the covered cases. Any other
production of information or testimony by DEA officials is ocovered by 28
C.F.R. §16.21 et seq.

Examples:

A. In a hearing before a state board of pharmacy, a DEA agent is
subpoenaed to testify for the state. The Administrator of DEA may authorize
this testimony.

B. In the sameJearing, the respondent pharmacist issues a subpoena to
the agent. 1In this le, authorization must come from the U.S. Attorney
or higher level au under the regulations, since the demand did not
emanate fram the pro

C. A small amount of @juana is found by DEA agents executing a
search warrant. Although .S. Attorney declines prosecution, the

Administrator of the Drug Enfor t Administration may authorize agents to
release their entire file to ate prosecutor directly or authorize
them to testify in response to na from the state (but not in

response to a subpoena fram the defe

-

1-7.620 Reimbursement of Travel Expenses ®c

A Department of Justice employee who is s%d to appear and testify,
or who is assigned to present testimony or to ide /ﬁy official documents in

connection with a judicial or agency proceedingj entitled to travel
expenses if authorized by the Department of Justice Expenses are
paid in accordance with normal government travel isions, 5 U.S.C.
§§5701-5708, unless reimbursed by the court or by the summoning the
witness. 5 U.S.C. §5751. The appropriate amount cha for travel
expenses is detailed in 28 C.F.R. §21.1.

1-7.630 Official Leave

A Department of Justice employee is entitled to official leave, not
chargeable to annual leave, when appearing in his/her official capacity on
behalf of the United States or when he/she has been summoned to appear on
behalf of another party. 5 U.S.C. §6322. However, no provision is made for
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official leave for an employee who appears woluntarily as a witness for a
private party.

1-7.640 Witness Fees

When an employee appears on behalf of the United States, he/she is not
entitled to a witness fee. 5 U.S.C. §5537. If the witness gppears in an
official capacity for a party other than the United States, any witness fee
received is deducted fram his/her pay. 5 U.S.C. §5515.
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1-8.000 RELATIONS WITH THE CONGRESS

Subject to the general supervision of the Attorney General and the
direction of the Deputy Attorney General, liaison between the Department and
the Congress is the responsibility of the Assistant Attorney General for the
Office of lLegislative Affairs (OLA). 28 C.F.R. §0.27.

A. Congressional committee requests for information from Department
files, or congressional committee requests for interviews with or testimony
by Department employees ooncerning official matters within the Department,
should be reduced to writing, signed by the chairman of the committee, and
addressed to the Assistant Attorney General, OLA.

B. Reque;Z om Congressional Committees or individual Members of
Congress for 1 iews; testimony; briefings; visits to U.S. Attorneys'
offices; or info on concerning official matters within the Department
from Department t?es, including U.S. Attorneys and their employees
should be reduced writing, signed by the chairman of the committee or
individual Member of s, and addressed to the Assistant Attorney
General, OLA. Invita for Departmental personnel to give testimony
must be received 14 days to the date of the hearing in order to be
considered. Telephone reques written requests from congressional staff
may not serve in lieu of writte sts signed by Members of Congress.

Requests of the aforementioned re should be acknowledged as follows
and forwarded to OLA: &

This office is anxious to a;@:t Congress whenever

possible. However, pursuant to C.F.R. §0.27, the
Assistant Attorney General for the of Legislative
Affairs is responsible for liaison bet the Department

of Justice and Congress. Directives es

Department of Justice and reflected in the
Attorneys' Manual, Section 1-8.000, et
WRelations with Congress,"” provide that reque

Department of Justice must be submitted to the
Attorney General for the Office of Legislative Affairs.
Therefore, I am forwarding a copy of your (date) letter
to me by teletype to the Office of Legislative Affairs to
facilitate a response to your request by that office.

C. The Assistant Attorney General, OLA, shall be kept informed at all
times regarding matters affecting any organizational unit of the Department
which are submitted for consideration by the Congress or by any committee or
individual member thereof.

MARCH 9, 1984
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D. A proposed amendment to existing law or a proposal for new
legislation shall under no circumstances be submitted for consideration by
the Congress, or by any committee or individual member thereof, unless it
has been approved by the Assistant Attorney General, OLA.

E. Any request calling for action by the Congress, or by any committee
or member thereof, shall be addressed the Assistant Attorney General for the
OLA, and shall contain full informaticn concerning the leagislative objective
sought.

F. Requests from Congressional Committees or Members of Congress for
statements on zhding federal legislation; needs for legislation; legal
issues; litig @ trends; and non-public discretionary litigation
information may ledged. (Copies of correspondence, accompanied by
a draft response be forwarded to OLA for coordination with the
Executive Office for é fztorneys and components of the Department.)

G. Routine Congressi correspondence on specific cases or matters
to U.S. Attorneys may be rés ed to by the U.S. Attorney directly with a
copy of the correspondence warded to OLA. Routine ocorrespondence

includes:

1. Employment related irdformation such as openings, inquiries,
recommendations, etc.: @

2. Public information relat specific cases, i.e., cases,
grand jury indictments, court dates;

3. Legal procedure, i.e., prooesses/{?arly defined in statutes
and/or regulations; and @

4. Press releases, reports or other publisr%-formation.

Any question as to whether a matter is routine@ t should be
resolved in favor or reporting to OLA. }'10

In addition, OLA is responsible for all congressional correspondence
sent to Department officials in Washington. Routine congressional
correspondence on specific cases or matters to U.S. Attorneys may be
responded to by the U.S. Attorney directly, with a copy of the
correspondence forwarded to OLA, Although coonaressional inquiries on
legislative matters may be acknowledaed, copies of the correspondence,
accompanied by a draft response on the merits, should be sent to the Deputy

h-§,’p. '3
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Attorney General and the Office of Legislative Affairs for coordination with
other U.S. Attorneys and the divisions of the Department.

See also USAM 1-5.700, Coordination of United States Attorneys' Offices
Surveys, for the full text of Department of Justice Order No. 2810.1, signed
by the Attorney General. All surveys and questionnaires from Congress
members or committees and the General Accounting Office should be sent to
the Executive Office for U.S. Attorneys for review and endorsement prior to
completion by the U.S. Attorney's office. For assistance, please contact
the office of the Assistant Director for Legal Services. (FTS 633-4024).

1-8.100 [RES 1

9

1-8.200 COMMUNICA THE WHITE HOUSE

It is important to
will ensure to the ext
enter into the Department'
have confidence in these pr
and procedural details on the s

lish Department principles and procedures which
sible that improper considerations will not
al judgment and that the public know of and
es., For these purposes further direction
) are discussed below.

ES

The Assistant Attorneys Genera;, U.S. Attorneys and the heads of
the investigative agencies in the Depart have the primary responsibility
to initiate and supervise investigations ses. These officials must be
insulated from influences that should not ct decisions in particular
criminal or civil cases. To ensure that isy occurs, to continue the
independence of the Department of Justice, to pri even the appearance of
conflicts of interest and to provide for the mo icient and effective

system of proper communications with outside parti cific procedures
must be provided to regulate communication coonce pending cases.
Consequently, the following paragraphs restate and cla /the procedures

initially announced in 1978.

A. All inquiries and information ooncernina pending investigations,
matters or cases from either the White House Staff or the Congress should be
directed to the Offices of the Attorney General, the Deputy Attorney General
or the Associate Attorney General. Additionally, each Assistant Attorney
General should report to the Deputy or Associate Attorney General all
communications about specific cases by persons other than those involved in
the litigation.

&Y, %. '3
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B. All requests for formal legal advice or legal opinions from the
White House Staff or the Congress should be directed to the Office of the
Attorney General or to the Office of ILegal Counsel. The Assistant Attorney
General for the Office of ILegal Counsel should report directly to the
Attorney General any communications that constitute improper attempts to
influence the office's legal judgment.

C. Routine written inquiries regarding the status of cases or matters
may be processed by correspondence units in the regular manner.

D. These procedures are not intended to interfere with the normal
communications between the Department of Justice and its client departments
and agencies any meetings or communications necessary to the proper
conduct of the‘? ation.

When these p@dun‘es were announced in 1978, the Attorney General

explained that sing out certain persons or groups whose communications
should be screened did suggest that those persons or groups were
especially prone to at to exercise improper influence. Nor does
excluding other persons o ups imply that they never try to exercise
improper influence. The poli s simply based on the fact that persons in

nature of their positions.

POLICY AN%IATICN

certain positions of power uni @onally can exert pressure by the very

White House or Congressional inguirj cerning policy decisions or
legislation are different from those direct specific investigations and
cases. The positions of the Administration se kinds of matters often
must be coordinated. Additionally, there i s chance for improper
influences 1in this area. Consequently, diff considerations for

communication result.

E. Each head of an office, board, bureau or ision, or the
appropriate person or office within an office, board, )zu or division,
may communicate directly with the White House Staff or~ with Congress on
legislative proposals, general policy decisions and the like, as is the
current practice. However, to ensure ooordination in the Department, the
Office of Legislative Affairs should be kept apprised of all communications
about legislation and the Deputy and Associate Attorneys General should be
informed about important or significant policy communications in their
respective areas of responsibility.

MARCH 9, 1984
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These policies have been discussed with officials at the White House to
facilitate procedures and to request that the White House centralize its own
practices with regard to communication with the Department of Justice. All
requests, questions or similar communications, other than the purely
routine, should come from either the head of the Domestic Policy Staff or
from the Counsel to the President. 1In the case of intelligence and national
security matters, the Assistant to the President for National Security
Affairs is the appropriate person to initiate communication.

FUNDING PROGRAMS

t of Justice's Funding Program is a third area in which
i frequently occurs. 1In this area, however, it is a
tial part of the solicitation, bid and deliberative
es to communicate directly with the Office of Justice

Statistics or any other component within the

outside communi
proper and an
process for third
Assistance, Resear

Department that is i in funding and for the Justice Management

Division to communicate ly with the Office of Management and Budget:
F. While QJARS and retain their discretion and flexibility,

it is essential that those o coordinate their activities with other

federal agencies. Consequent in the case of budgeting and funding
matters, the head of the appropriatg”office should report to the offices of

the Attorney General or the De Attorney General any attempts to
influence improperly the office's jon-making process as well as any
important or significant policy communi P

*****G/‘

These procedures do not seek to wall off %p&rtment from legitimate
communication. Criticism and advice are wel at these procedures
seek to do is to route communications to the pro%'lace so they can be
adequately reviewed and considered, free from th arance of undue
influence or other impropriety. W

This principle is essential to the Department's proper function because
litigation decisions are frequently discretionary. The ultimate criterion
is that the decisions are fair. Justice employees are not infallible, but
the responsibility for wielding power fairly lies with them. Criticism
after the fact is perfectly proper. Criticism before the fact must be
channeled so that fairness is not defeated, and justice is served. Fairness
must not change from case to case. It must not be influenced by

MARCH 9, 1984
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partisanship or the privileged social, political or interest group position
of either the individuals involved in particular cases or those who may seek
to intervene against them or on their behalf.

1-8.300 GENERAL ACCOUNTING OFFICE AUDITS

1-8.310 Authority for Audits

The letter (reproduced at USAM 1-8.360, infra) from the Associate
Attorney General to the General Counsel of the General Accounting Office

(GAO) describes basic procedures to be followed in the event of a GAO
visit to your of This chapter provides additional direction.

The Department ustice must recognize in its relations with GAO that
GAO has statutory au ty to examine departmental activities. (See, DQJ

1980 and USAM 1-5.700). Therefore, we are
agency. At the same time, the functions of
t public interests and should not be
we have a responsibility to prevent the

tion that are entrusted to us. As a
i to honor GAO authority to conduct
?wely our public business and to

A

Arrangements for GAO visits to U.S. Atto ' offices should be made
between GAO's General Government Division and sistant Director for
Legal Services of the Executive Office for U.S§ torneys. Assistant
Attorneys General and subordinate officials of the dl\@fms do not have the
authority to authorize or arrange for GAO visits Q.S. Attorneys
offices, If you are contacted by GAO, another componen Department ,
or anyone else concerning a GAO visit that you have not ussed already
with the Executive Office, you should contact the Assist Director for
Legal Services promptly. The Executive Office, working with your office,
will develop with GAO an agenda for the visit. Once the visit begins the
Executive Office should be consulted if GAO attempts to expand the agenda.

Order No. 2810.1, Ju 134
obliged to cooperate w1th
the Department serve
interrupted unduly. In add
disclosure of various kinds o
result, we must balance our obl
audits with our duty to conduct
maintain necessary confidences.

1-8.320 Procedures During a GAO Visit

The U.S. Attorney should meet personally with the GAO staff upon their
arrival and upon the completion of their work, if at all possible. It is
important to recognize the great harm that an inaccurate GAO report can do
to your office and the Department. Therefore, you should be aware of what

&Y, %. 18
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they intend to examine, and should go over their results with them to
identify erroneous findings or coonclusions. GAO staff frequently have
limited experience with litigation or the operation of U.S. Attorneys'
offices, and it is in their interest, as well as yours, for you to be aware
fully of their activities,

In addition to your personal attention, as the letter of agreement
shown below indicates, one person should be designated as a liaison to work
closely with the GAO team while they are at your office. Also, your entire
staff should be made aware of the GAO visit and its purpose, and should be
advised to cooperate with GAO personnel, but not to provide them with any
unauthorized information or materials.

7

1-8.330 GAO A Closed Case Files

GAO often requ% access to case files. The Executive Office will
attempt to minimize su uests because of the time and expense involved
in retrieving and reviewi e files. Where such files are to be examined
by GAO, as the letter of ment provides, the following materials are to
be removed fram closed case“fi :

A. Classified information? &ess the Executive Office has confirmed
in writing the requisite secufity.-clearances of the particular GAO
individuals who are to have a%g to files ocontaining classified
information.

B. The names of and other id ing information concerning
informants and other confidential source§: This includes information
identifying confidential investigative techmq(e&\

C. Information received by the Department i hange for an expressed
pledae of confidentiality.

D. The names of and other identifving informati rnina persons
who are the subjects of allegations of unlawful conduct, t who have not
been charged in connection with that conduct.

E. Information on matters occurring before a grand jury. This covers
any information restricted from release by Fed. R. Crim. P. 6(e).

F. Tax information, particularly as governed by 26 U.S.C. §6103,
except as authorized by 31 U.S.C. §713.

G. The identities of Assistant U.S. Attorneys, other government

R, %p. 19
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lawyers, and covernment agents making recommendations concerning the case.

H. Other documents containina information restricted from release by a
particular statute or otherwise lawfully barred from release. Among the
statutes that contain such restrictions are:

1. 13 U.S.C. §9 (census information):

2. 18 U.S.C. §1905 (disclosure of confidential information by
public officials);

3. 18 U.S.C. §2510 et seq. (intercepted wire or oral
communicati ):

4, 35 U¢S §122 (patent information);

5. 42 U.S.CA§1306 (Social Security records);

6. 42 U.S.C. S@— (e) (Equal Employment Opportunity Commission
s

investigation records);

7. 42 U.S.C. 57135(g%c energy information);
i

8. 44 U.S.C. §2104 (Nat A?chives information);
9. 49 U.S.C. §1504 (Civil tics Board information);

10. 50 U.S.C. §403(g) (Central &igence Agency information).

1-8.340 GAO Access to Open Case Files 0

Open case files present a much more sensitive siinon. They normally
are not provided to GAO and should be made availab GAO only after
consultation between the U.S. Attorney personally and ijrector of the
Executive Office and other Departmental officials as appropridte. Open case
files should not be made available to GAO until the U.S. ttorney receives
express authorization to do so from the Director of the Fxecutive Office or
his/her designee. When open files are provided to GAO, all of the materials
described above under closed files should be removed. 1In addition, it is
important to remove all internal departmental memoranda and any
communications with other agencies of government or any other parties
concerning litigation strateqy, case settlement, case evaluation, or
prosecution recommendations.

MARCH 9, 1984
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1-8.350 Conclusion of a GAO Visit

At the conclusion of the GAO visit you should conduct an exit interview
to review the GAO findings. In addition, you should request to see any
interview reports in order to verify their accuracy.

At the oonclusion of a GAO visit to your office, if you have any
concerns or problems with the way the visit was conducted or the conclusions
GAO appears to have drawn, they should be communicated promptly to the
Executive Office. An erroneous report can do great harm to you and the
Department. The Executive Office can arrange with GAO in Washington to
discuss findings or conclusions it believes to be erroneous. In addition,
it can discuss Wi GAO arrangements and procedures for future visits to
U.S. Attorney ices to ameliorate in the future any problems U.S.
Attorneys may ha rienced with their field staff.

4

1-8.360 Department of J@istice/GAO Letter of Agreement

’y@ June 1, 1981
(&(/

Mr. Milton Socolar

Acting Comptroller General
General Accounting Office
Washington, D.C. 20548

Dear Mr. Socolar: G/s

This letter sets forth procedures concerni%neral Accounting Office

(GAO) visits to United States Attorneys' Offices: Qhese procedures were
developed by the Department of Justice follo discussions and

correspondence between the Department and GAO. e intended to
facilitate the fulfillment by GAO of its statutorily ized audit and
review activities, while minimizing the disruption cau GAO audits to

the ongoing operations of U.S. Attorneys' Offices.

All General Accounting Office visits to the United States Attorneys'
Offices should be arranged by the General Government Division of GAO and the
Executive Office for United States Attorneys of the Department of Justice.
GAO should note that officials of the Department's management and litigating
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divisions do not have authority to grant GAO access to materials or
personnel in United States Attorneys' Offices. 1In order to enable the
Executive Office to make the arrangements necessary for such visits, the
General Government Division should supply the Executive Office with the
following information:

1. The sites to be visited.
2. The desired dates for the visits.
3. The overall scope and objectives of the audit.

4, The perys or types of persons sought to be interviewed, and

5. The docu'ﬂe??x types of documents sought tc be reviewed.
The Executive fg
0,

United States Attorneys
the above topics. In addi

within two weeks will prepare, working with the
ices involved, a proposed agenda covering all of
i in each office to be visited an individual
will be designated as the icial 1liaison. In preparing the above-
mentioned agenda, the Execut fice will identify any matters requiring
special attention. In particula ere GAO desires access to case files,
arrangements will be made to mak files available as indicated below.
S

However, closed case files often ar fted in Federal Records centers, and

after retrieval must be reviewed by, United States Attorney's staff

before being made available to GAO pers . Consequently, GAO is asked to
provide at least three weeks notice files are needed to allow
sufficient time for the above described re 1 and review. With respect

to open case files, such files generally con materials of such extreme
sensitivity that GAO should not seek access to ué‘ unless there is a clear,
particularized need. Such access should be re%ed personally by the
Associate Director for Law Enforcement.

Before case files are provided to GAO personnel, @lill be necessary
to remove from them the following types of information: O’
ve% ied with the

1. Classified information, except where GAO has
departmental security office the clearances of the GAO personnel who are to
have access and has confirmed with the Executive Office the need to know of
each person who is to have such access.

2. The names of and other identifying information concerning
informants and other confidential sources.

MARCH '9{). 1984
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3. Information received by the Department in exchange for an expressed
pledge of confidentiality.

4., The names of and other identifying information concerning persons
who are the subject of allegations of unlawful conduct, but who have not
been charged in connection with that conduct.

5. Information on matters occurring before a grand jury covered by
Fed. R. Cr. P. 6(e).

6. Tax information, particularly as governed by 26 U.S.C. §6103,
except as authorized by 31 U.S.C. §67.

7. In fZ of open cases, internal departmental memoranda and

communications other agencies of government ooncerning litigation
strategy, case set nt, case evaluation, or prosecution recommenda-tions,
subject to the pr described below designed to provide GAO with needed

information while pre r(ﬁ/g necessary confidentiality.
i1

8. In closed case the identities of individuals who prepared
case analysis or made litig recommendations may be masked. Closed case
files are files in matters %are no longer under investigation or in

litigation and in which appea the merits have been completed or any
applicable notice of appeal fili eadlines have passed.

9. Other documents containing ‘i ation specifically restricted from
disclosure by statute or otherwise lawfi red from release.

Before copies may be made of documer@ originating outside of the
United States Attorney's Office or a De t of Justice litigating
division, concurrence for such copying must be ined from the originating
agency. The Department of Justice will e to obtain such
concurrences upon the request of GAO.

In the event GAO considers certain information Qﬁ been removed
from a file to be either improperly withheld or necess for the proper
performance of the audit, the team leader should discuss the matter with the
on-site liaison person. If that discussion does not resolve the issued, the
GAO Associate Director for Law Enforcement Activities should contact the
Director of the Executive Office.

The Department will attempt to arrange for GAO to receive the substance
of the information it seeks without violating legal requirements or other
strictures. For example, descriptions of particular documents or a synopsis

MARCH 9, 1984
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of their contents may provide GAO with sufficient information, while
allowing the department to protect sensitive identities or other
undisclosable information.

United States Attorney's Office administrative files also will be
available to GAO personnel. Where they contain restricted information, such
as is described above for case files, such information be similarly removed
or masked, subject to the same review and appeal procedures.

The Department requests that GAO teams, before concluding site visits,
review interview memoranda with the persons interviewed and the findings of
the visit with the United States Attorney or a designee. It is understood

that GAO will uss with the Executive Office their findings and
conclusions at me of the preparation of the initial drafts of their
report when speci requested by the Director of the Executive Office.
The foregoing revie Y discussions will permit the identification of
erroneocus or incomple information and will enable the Department to
provide GAO with addition information in order that reports may be more
complete.

great length or complexity, the De nt understands that GAO will consult

In audits identified by'# irector of the Executive Office as
involving particularly sensitivel ififormation or in GAO investigations of
with the Executive Office on an intefim basis to review findings and

recommendations. Where especially itive information is involved,
inadvertent revelations or erroneous dings oould result in personal
danger to individuals involved or serl impairment to federal law
enforcement. In lengthy investigations, réc consultations may help GAO

to avoid expending significant resources unn ;‘Jarily and may facilitate
the progress of the audit.

Finally, it 1is expected that GAO will m@ to provide the
Department with the final drafts of reports for off comment, except
where specifically prohibited by the Conaressional reque Any comments
made in response should continue to be made a part of the )/reports.

I am hopeful that the foregoing procedures will facilitate proper
cooperation between the Department and GAO in the course of GAQ audits
involving visits to United States Attorneys' Offices.

Sincerely,

/s/

Rudolph W. Giuliani
Associate Attorney General

MARCH 9, 1984
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1-9.000 OTHER GOVERNMENT AGENCIES

1-9.100 RELATIONSHIPS WITH CLIENT AGENCIES

1-9.110 Liaison of U.S. Attorneys with Client Agencies

Whenever a case involves an agency of the United States as a client of
a U.S. Attorney's office it shall be the responsibility of the division or
U.S. Attorney to ensure that their client agencies are kept fully informed
of case progress, developments and decisions.

The following steps are recommended as a means toward that end:

A, Prcmp(Q receipt of a complaint against an agency, the
division or U Attorney's office, as appropriate, should mail a
notification lettef to the General Counsel of the agency or to his or her
designee. (Where time s not permit, e.g., where a motion for a TRO has
been filed, it may be ary to notify the agency by telephone). At the
same time, or as soon ter as possible, the agency should be provided
with the name(s) and e number(s) of the Justice Department
attorney(s) to whom the ca as been assigned. The agency should be
requested, in turn, to provi Justice Department attorney(s) with the

name, direct mailing address, telephone number of the agency attorney to
whom communications with respect t case should be directed.

B. With respect to affirmative s, receipt of a referral from a
client agency should be acknowledg tly and names of attorneys
exchanged as in Paragraph A. /‘

C. Unless reasons of economy indica herwise, copies of all
significant documents filed in court in both de ive and affirmative cases
should be sent, immediately upon receipt or serv to the client agency.

If a client agency specifically requests, copies all documents filed
should be sent. (Service of a summons and complaint e client agency
may normally be assumed, and copies of exhibits fo gJehd by the client
agency need not be reproduced and returned).

D. In non—delegated cases, the U.S. Attorney should also send copies
of all documents filed in court to the division responsible for the case.

E. An agency should be notified in advance of any significant
hearings, oral arguments, depositions, or other proceedings.
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F. Appropriate steps should be taken to oonsult adequately with
agencies in advance regarding positions we intend to urge in court. Under
no circumstances should a case be compromised or settled without
advance consultation with a client agency, unless the agency has clearly
indicated that some other procedure would be acceptable.

1-9.120 Notification to Special Agent in Charge Concerning Illegal or
Improper Actions by DEA or Treasury Agents

The Department of the Treasury and the Drug Enforcement Administration
have requested that their appropriate Special Agent in Charge (or the
equivalent) be notified by the U.S. Attorney's office whenever the actions
of one of their agents result in the granting of a motion for suppression of
evidence, or are otherwise deemed illegal or improper in a judicial opinion.

You should feel £ similarly notify Special Agents in Charge of other
investigative age and/or the Criminal Division in appropriate
situations.

Of course, all allegati@ns,of misconduct by Department employees should
be brought to the attenti @the Office of Professional Responsibility

following the guidance set f n 28 C.F.R. §0.39 et seq.

1-9.130 Case Processing by Telet Social Security Administration

There is a teletype receiver at A&Social Security Administration's
Office of Hearings and Appeals in Arlingt Virginia, which facilitates the
processing of Social Security cases. Pl include the routing signal
address for the Office of Hearings and A and the Office of General
Counsel in Baltimore. The routing signal for socfidresses is SSAGC. Each
teletype on Social Security litigation ( Security retirement,
survivors and disability benefits; supplemental securi income and medicare

benefits, will include: O

A. Case name;

B. Plaintiff's Social Security number; O)

C. District court where case was filed;

D. Date the complaint was filed;

E. Date the United States Attorney was served;

F. Name and FTS telephone number of the AUSA handling the case;

G. Date petition in forma pauperis was filed if applicable; if not
applicable, N/A. -

The essential transmittal must be sent within 3 days upon receipt of

MARCH 9, 1984
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notification of suit to insure a timely answer.

The teletype receives only. It cannot transmit messages. The proper
routing signal will be "RR AA SSAGC."

Any questions may be directed to the Office of General Counsel in
Baltimore, FTS 934-7543.

1-9.140 Procedure for Obtaining Disclosure of Social Security
Administration Information in Criminal Proceedlngs

On February 12, 1975, an understanding was reached between the
Department oigf?.lstice and the Social Security Administration (SSA) regarding
the release yiformation from records of the SSA where such information is
required to aﬁg defendant a fair trial in a criminal case pursuant to
Brady v. Marylanéaa

?U.S. 83 (1963).

A. Whenever the défendant in a criminal proceeding moves on trial for
disclosure of informati om social security records about someone else,
the Department of Justi ill attempt to resist such disclosure arguing
that such personal infor in social security records is confidential by
law. In no event will the rtment of Justice request such personal
information for prosecution S.

criminal case moves in oourt that
of, the holder of a given social
, and the court seems inclined to
i1l attempt to satisy the court
t the social security number
ithout divulging his name or
icial of the Department of
Office of the General
information. The
possible.

B. Where the defendant in(
information about, or the appea

security number is necessary to his

grant the motion, the Department of Ju
by offering to provide identifying data
holder such as sex, date of birth and raceq
whereabouts. In such a case a designated
Justice will contact a designated official o
Counsel, HHS, to arrange for the disclosure o
information will be furnished by SSA as expeditiousl

C. If the court considers such information insufficient and orders the
appearance of the social security number holder on grounds of due process, a
designated official of the Department of Justice will contact a designated
official of the Office of the General Counsel, HHS. If the Department of
Justice assures SSA that it will not use the appearance of the number holder
or any information derived from his appearance, or any information otherwise
received from the Social Security Administration, directly or as a lead in
any prosecution of the number holder, the Commissioner of Social Security
will, under his "ad hoc"™ authority in Section 401.1 of Regulation No. 1 (20
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C.F.R. §401.1) provide the Department of Justice expeditiously with the
information.

D. If in a specific case the Department of Justice is unable to
provide assurance that it will not use the information or appearance of the
social security number holder for prosecution purposes, the Commissioner
will nevertheless review the specific order under his "ad hoc" authority,
considering all the circumstances in that case, provide an expeditious reply
-— pro or con —— to the Department of Justice, and if necessary, discuss the
matter further with the Department of Justice.

E. The proscription against the Department of Justice requests for
such information for purposes of prosecution does not apply in the case of
violations of the ial Security Act or fraud against the Social Security
Administration, }ioc sclosure in these cases is provided for in 42 0.S.C.

§1306, 20 C.F.R.’§ 'st seq.

&
%@
&
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1-10.000 RELATIONS WITH THE PRIVATE BAR AND JUDICIARY

1-10.100 REPRESENTATION OF THE JUDICIARY

The Attorney General is sometimes requested by particular judges or
other judicial officers, federal courts, or the Administrative Office of the
United States Courts to represent members, officers, or clerks of the
Judicial Branch. This often occurs when the judge is sued in his/her
individual capacity for money damages as a result of his/her judicial acts,
but may also involve injunctive and declaratory relief. Because the
judiciary is oonstitutionally separate from the Executive Branch, each
request must be individually examined and approved by the Assistant Attorney

General for Civil Division. Once the Department of Justice has
determined th resentation is appropriate in a given case, the doctrine
of absolute judi immunity will, if appropriate, be invoked by a Motion
to Dismiss for re to state a claim upon which relief can be granted
pursuant to Rule ), Federal Rules of Civil Procedure.

1-10.110 Standards %

In order to determine ether Department of Justice representation
should be authorized, it must rmined that a judge or judicial officer
acted within his/her judicial ficial capacity, and that the case is one
in which Department of Justice repr tation is appropriate.

USAM 1-10.111 reprints a letter then Attorney General Kleindienst
describing the situations in which the nt may represent judges. As
a general rule, the Department may rep member of the judiciary where
the only relief sought is money damages the judge personally. It
may not represent him/her in a collateral pr ing which is in the nature
of an appeal to owerturn a decision of the j ial officer rendered in
favor of one party or another. The reason for su determination is that
no relief is sought against the judicial officer pe ly and the party in
whose favor the decision is made is the real party rest in such a
situation.

On the other hand, representation may be appropriate in the absence of
a claim for money damages where there is a federal interest at stake such as
the court's ability to enforce a valid local rule or where an attempt is
being made to compel a judicial officer to personally perform an act such as
testifying in a state proceeding concerning a matter which involved the
performance of official duties.

MARCH 16, 1984
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Finally, as a matter of ethical caution, consideration should be given
to arranging for counsel from a neighboring U.S. Attorney's office or from
the Department in Washington in the case when representation of a judicial
officer will entail the exchange of detailed attorney-client confidence, or
raise other ethical questions. The Attorney General's Advisory Committee of
U.S. Attorneys has passed a resolution recognizing that a U.S. Attorney may
seek the assistance of neighboring offices wherever he/she believes a
conflict of interest would develop if his/her office represented a local
judge. Use of such outside counsel would preclude subsequent questions of
disqualification of the judge in other cases handled by the local U.S.
Attorney. See 28 U.S.C. §455; United States v. Zagari, 419 F.Supp. 494
(N.D. Cal. “1976). In a November 2, 1981 opinion, available to U.S.
Attorneys upon request, the Office of ILegal Counsel discusses the ethical
issues raised 1in/Jdeciding whether to obtain outside counsel in these

circumstances.
1-10.111 Attorney Genegrzrandum

Office of t @mey General

January 31, 1973

Mr. Rowland F. Kirks @

Director N

Administrative Office of the /\96

United States Courts

Washington, D.C. 20544 @
Dear Rowland: /;S\
As requested in your September 18, 1972, lette ave canvassed the

Department in order to pull together an overall Justi licy which would
clarify for you the circumstances under which the Depart 111 assume the
burden of representing judicial officers.

As you are acutely aware, a substantial number of cases are filed in
the district courts seeking money damages against a judge or other court
official. In such a case, Justice reqularly provides representa-tion where
the acts which are the basis of the suit are within the scope of the
defendant officer's authority and where the only relief sought is money
damages against the defendant personally. Such representation will
continue.
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There are times, however, when representation is requested in
collateral proceedings which are in the nature of appeals to owverturn a
decision of the judicial officer rendered in favor of one party or another,
a situation in which the government is not a party to the litigation.
Normally, in such actions no monetary relief, or other relief, is sought
personally against the judicial officer.

The result of Justice's representing the judicial officer in such a
situation amounts to the Department defending the position, of one or the
other private litigants and, as such, is as objectionable as it
would be for the Department to assume the burden of direct representa-tion
of one of the private litigants. In our view, when no personal relief is
sought against the judicial officer, such officer is no more in need of a
personal defense than he would be if an appeal were taken from any of his
appealable rulipgs. Nor is there any impropriety in counsel for one of the
private litigafit presenting the judicial officer, as if he were defending

an appeal fram &icer‘s ruling.

Occasionally g in Fridolphs v. Hamlin, referred to in the
ed<t?

correspondence attach your letter), a oollateral suit against a
judicial officer in the of an appeal will also seek personal damages

against the officer. Su case requires the exercise of judgment as to
whether the appeal aspect claim for damages aspect is dominant. 1In
Fridolphs, we declined to fu representation because, in our view, the
money claim was frivolous and y tacked on in an attempt to obtain a
reversal of the officer's ruling.? I act, it was so treated by the court.
Therefore, in these instances Justi ill continue to evaluate the nature

of the claim and make its representat decisions on that basis.

Of course, where the government i
continue to provide representation to j
claims where a ruling favorable to the
overturned, or personal money damages are Sou
both.

nt is sought to be
ainst the officer, or

Coming now to the specific questions raised in letter, while I
probably have set forth our views above as to some se matters, a
specific answer and comment may be of assistance:

1) The Department of Justice cannot furnish representation to a
judicial officer if the suit oollaterally challenges the action taken by
that officer in an original proceeding. Only if the suit is clearly for
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personal money damages will such representation be undertaken.

2) The Department of Justice cannot furnish representation to a
judicial officer in a situation where the Department's interest oollides
with those of the judicial officer, such as in a mandamus proceeding
instituted against a judge by the Department.

3) Although I, as Attorney General, have the authority to furnish a
special attorney, and may authorize such an gppointment in extraordinary
circumstances, this cannot be done in cases, as set forth above, where the
Department could not, on its own, represent the judicial officer. In cases
where the Department can furnish representation, we prefer to utilize our
own staff attorneys.

4) The ag?z of fairness can be maintained in a situation where a

United States Att is simultaneously representing a judicial officer in
a suit and prosectti or defending cases before the same client-officer.
Although Justice's ity to do so has been challenged, such challenges
have not been accepted courts.

5) The Department o ice will file amicus statements in any type
case where it will be helpfu court to know the government's position

or for a relatively impartial nt of what the law is or should be. 1In
Fridolphs, the Department felt e claim for money was frivolous ard

that a statement amicus to that e t, with supporting authorities, would
be more than adequate to insure that e ocourt would so treat it, as the
court did.

6) Whenever the Department furnishg taff attorney, or appoints a

special attorney, to represent a judicial , the Department will bear
the costs attendant to the representation. artment cannot bear the
costs of private counsel retained by a judicial o r.

The above should clarify the representation
appropriately raised. I believe that minimal
encountered and that, in the vast bulk of the cases bro
officers, Justice will be able to furnish representation.

inst judicial

2

Sincerely,

/s/ Richard G. Kleindienst
Attorney General
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1-10.120 Procedure

When a summons and coamplaint naming a federal judicial officer as a
defendant are served upon the U.S. Attdrney, he/she should first determine,
pursuant to the standards hereinafter described, whether the suit
conceivably falls into one of the categories for which Department of Justice
representation is authorized. If it does, he/she should immediately contact
the judge or officer to determine whether Justice Department representation
is desired. If the defendant requests Department representation, a
memorandum requesting representation should be sent by the U.S. Attorney to
the Assistant Attorney General for the Civil Division. The U.S. Attorney
should convey all pertinent information available to him and, if
appropriate, make a recommendation regarding the request.

est is received, it will be reviewed by the Civil
forwarded to the Administrative Office of the United
n the Civil Division will request the Administrative
tement of the facts involved in the case and its
t of Justice representation is appropriate.

When tht;
Division and
States Courts.
Office to supply
views on whether De

It is the res
Division, in charge of
acts complained of were
judicial capacity and if the
cases for which representation
or it appears that representation
the circumstances of the suit
sent to the Assistant Attorney Gener
the request. When the Assistant Atto
on the request the U.S. Attorney, the
States Courts, and the judge or judicial
by the Civil Division.

of the Director of the Torts Branch, Civil
eptation matters, to determine initially if the
ithin the defendant officer's official or
e _is one which falls within their class of
appropriate. If the issue is a close one
1d be denied, a memorandum outlining
Director's recommendation is then
o would then take final action on
General has made a determination
istrative Office of the United
ieer involved will be notified

1-10.130 Payment of Money Judgment Oé

As with all other government officials and empgé sued in their
individual capacities, Justice Department representatio: s not mean that
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a money judgment rendered against the individual will be paid by the United
States. At present, there is no statutory authority for the compelling of
such payment and the only remedy available is the introduction of a private
bill in Congress.

1-10.140 Judicial Immunity

The doctrine of judicial immunity is one area in which absolute
immunity has not been abrogated. Thus, once it is determined that a judge
acted within his/her jurisdiction, he/she is absolutely immune from suit.

In the leading case of Pierson v. Ray, 386 U.S. 547 (1967), the
Supreme Court described the wvery broad situation in which judicial immunity
is appropriate:

Few doctri were more solidly established at cammon
law than gmmunity of Jjudges from liability for
damages for ac itted within their jurisdiction, as
this Court recogpized when it adopted the doctrine in
Bradley v. Fisher 1. 335 (1872). This immunity
applies even when judge 1is accused of acting
maliciously and corru . . It is the judge's duty
to decide all cases wi is jurisdiction that are
brought before him, incl controversial cases that

arouse the most intense feeli in the litigants.
This absolute immunity was not abolished ified under 42 U.S.C. §1983,
and it gpplies even where the judge is of acting maliciously or

corruptly. Pierson v. Ray, supra.

As the Supreme Court stated in Bradley v. F_l%\ supra:

. « .« [Ilt is a general principle of ighest
importance to the proper administration of j that
a judicial officer in exercising the authority in

him, shall be free to act upon his own convi e;)é'
without apprehension of personal consequenc to
himself. Liability to answer to every-one who might
feel himself aggrieved by the action of the judge, would
be inconsistent with the possession of this freedom, and
would destroy that independence without which no
judiciary can be either respectable or useful . . . Nor
can this exemption of the judges from civil liability be
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affected by the motives with which their judicial acts
are performed. The purity of their motives cannot in
this way be the subject of judicial inquiry.

See also, Imbler v. Pachtman, 424 U.S. 409 (1976).

This rule was clearly reiterated in Mackay v. Nesbett, 285 F.Supp. 498,
502-03 (D. Alaska 1968):

Judges are immune from suit arising out of their
judicial acts, without regard to the motives with which
their judicial acts are performed, and notwithstanding
such acts may have been performed in excess of juris-
diction, provided there was not a clear absence of all
juri tion over the subject matter. The Civil Rights

Act es no exception to this immunity. [Citations
omitt
The doctrine oy icial immunity applies to a proceeding in which
injunctive or other table relief is sought, as well as to suits for
money damages. [Cltatl itted]. The reasons for the rule of judicial
immunity apply regardless nature of the relief sought.
1-10.150 Decisions of the Unit tes Courts of Appeals

The most recent decisions con judicial immunity can be found in
the following cases:

D.C. Circuit: Apton v. Wilson, 506 F. m%c. Cir. 1974).

1st Circuit: Sullivan v. Kelleher, 405 486 (1st Cir. 1968);
Francis v. Crafts, 203 F.2d 809 ir. 1953).

2nd Circuit: Bivens v. Six Unknown Named _Agentg 6 F.2d 1229 (1972)
rev'd on other grounds, 403 U.S. 388. 1d v. Palmieri,
297 F.2d 526 (2d Cir. 1962); Possner York, 340 F.
Supp. 320 (N.D.N.Y. 1972).

3d Circuit: Turack v. Guido, 464 F.2d 535 (3d Cir. 1972); Robinson v.
McCorkle, 462 F.2d 111 (34 Cir. 1972).

4th Circuit: Mullins v. Oakley, 437 F.2d 1217 (4th Cir. 1971); Steinpreis
v. Shook, 377 F.2d 282 (4th Cir. 1967).
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5th Circuit: Grundstrom v. Darnell, 531 F.2d 272 (5th Cir. 1976);
Williams v. Sepe, 487 F.2d 913 (5th Cir. 1973): McAlester v.
Brown, 469 F.2d 1280 (5th Cir. 1972): Collins v. Moore, 441
F.2d 550 (5th Cir. 1971); Querdry v. Ford, 431 F.2d 660 (5th
Cir. 1970).

6th Circuit: Littleton v. Fisher, 530 F.2d 691 (6th Cir. 1976): Puett v.
City of Detroit, 323 F.2d 591 (6th Cir. 1963); Hurlburt v.
Graham, 323 F.2d 723 (6th Cir. 1963).

7th Circuit: Jacobson v. Schaefer, 441 F.2d 127 (7th Cir. 1971); Berg v.
Cwiklinski, 416 F.2d 929 (7th Cir. 1969); Kalec v. Adamowski,
406 F.2d 536 (7th Cir. 1969).

8th Circuit: Wiggi . Hess, 531 F.2d 920 (7th Cir. 1976); Barnes v.
Dor ,~480 F.2d 1057 (8th Cir. 1973); Schwartz v. Weinstein,
459

882 (8th Cir. 1972).

9th Circuit: Johnson ¢. Reégan, 524 F.2d 1123 (9th Cir. 1975); Gregory v.
Thompson , 5.2:‘3 59 (9th Cir. 1974); Cadena v. Perasso, 498
F.2d 383 (9t (SA 1974).

10th Circuit: O'Bryan v. Cha
La Munyon, 389 F.
10 F.2d 107 (10th Ci

6 F.2d 403 (10th Cir. 1974): Potter v.
(10th Cir. 1968); Gately v. Sutton,

?;.

1-10.200 JUDICIAL DISQUALIFICATION O

28 U.S.C. §445 deals with the disqualiflg@n of district court judges
and it states in part: /‘

Any justice, judge, or magistrate, of the@ited States
shall disqualify himself in any proceeding i ich his
impartiality might reasonably be questioned. @

28 C.F.R. §50.19 (47 Fed. Reg. 22094 (5/21/82)) estabgsgés procedures
to be followed by all government attorneys prior to fili a motion to
recuse or disqualify a judge. The regulations require the written approval
of the Assistant Attorney General of the appropriate division prior to
filing a motion to recuse or disqualify the judge, justice or magistrate in
the case. In cases handled by a U.S. Attorney's office, the views and
recommendations of the client agency should be submitted with the request
for approval. If the case is being handled by a Department of Justice
division, the Department attorney should include the views and
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recommendations of both the client agency and the U.S. Attorney for the
district in which the matter is pending when submitting the request for

approval.

Approval or denial of such requests will be in writing. Oral
authorization will be given, and should only be sought, if the litigation
does not allow sufficient time to seek prior written auproval. In such
cases the attorney in charge of the case is reguired subsequently to prepare
and submit to the Assistant Attorney General a written record fully
reflecting that authorization.

1-10.300 DISBARMENT PROCEEDINGS [RESERVED]
1-10.400 BAR7 IATION PROGRAMS

1-10.410 Private essional Practice

U.S. Attorneys
employment or the private
§§45.735-9(c)(3), 45.735-6

ir Assistants may not engage in any outside
ice of law, except as provided by 28 C.F.R.
(d) or by the Deputy Attorney General's
specific exception. 28 C.F.R 5,735-9(e). Requests for exceptions must
be made in writing stating the therefor and should be addressed to

the Deputy Attorney General through applicant's superior. Such requests
should be directed to the Executiv (@ioe for U.S. Attorneys.

No U.S. Attorney or Assistant d engage in any professional
practice or any other outside employme! the activity: (1) interferes
with proper and effective performance of igial duties; (2) creates or

appears to create a conflict of interest; {S\reflects adversely on the
Department of Justice; (4) will be influenced o ars to be influenced by
the employee's position at the Department Qastice; (5) involves
assertions contrary to interests or positions of ited States; or (6)
involves a criminal matter in which the United (or the D.C.
government) is a party or has a direct or substantial i )&t regardless of
whether it is a federal, state or local proceeding.

28 C.F.R. §45.735-9 encourages Department of Justice attorneys to
participate in bono activities without compensation in their off-duty
hours or while on leave. Leave will be granted, however, for coourt
appearances or other necessary incidents to representation. Attorney's fees
for such services may not be sought. In determining whether to provide
bono services in a a particular matter the attorney should consider
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requirements of subsection 9(f) and, in particular, the prohibition against
engaging in any professional practice that involves a criminal matter. Any
attorney wishing to participate in such bono work must advise the
Executive Office for U.S. Attorneys of his%r intention, identifying the
name of the organization with which he/she will be associated and the
general nature of the work, for a determination as to whether such
activities fall in one of the accepted categories of public interest
services. These categories are: (1) service to an indigent client; (2)
service to defend an individual or public right in which society has an
interest; (3) services to further the purposes of the organizational group;
and (4) services to improve the administration of justice.

U.S. Attorneys and their Assistants also should freely consult the
Executive Office for U.S. Attorneys on these matters.

7

%@
s
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1-11.000 "IMMUNITY" - COMPELLED TESTIMONY

The following are the Attorney General's guidelines, dated January 14,
1977, which fully supersede Criminal Division Memo No. 595 and its
supplements.

The guidelines ooncern the utilization of the principal federal
statutes pertaining to compulsion of witnesses to testify or provide other
information, despite their assertion of the Fifth Amendment privilege
against compulsory self-incrimination (18 U.S.C. §§6001-6003). The heart of
the statutory scheme, Section 6002, provides:

Whenever a witness refuses, on the basis of his
privilege against self-incrimination to testify or
provide other information in a proceeding before or
ancil to. . . aoourt or grand jury of the United
. and the person presiding over the
unicates to the witness an order issued
t, the witness may not refuse to camply

with the ovder the basis of his privilege against
self-incrimin&n; but no testimony or other
information led under the order (or any
information dire r indirectly) derived fram such
testimony or other «i tion) may be used against the
witness in any crimi e, except a prosecution for
perjury, giving a fal tement, or otherwise failing

to comply with the order:

Although similar provisions are set fo ; xedundantly, for drug cases in 21
U.S.C. §884, the Department will rely e Title 18 provisions for all
cases. See USAM 9-2.158. @

The statutory provisions represent an accr@ation between competing
interests: the government's need, on the one ha obtain testimony that
may be necessary to the public interest, and ' s's right, on the
other hand, to withhold his/her testimony by ion of the Fifth
Amendment privilege against compulsory self-incrimin The power to
compel testimony of witnesses has 1long been held Anglo—-American
jurisprudence to be a legitimate imperative of gove t (see, e.g.,
Kastigar v. United States, 406 U.S. 441 (1972)), but equally fundamental to
our system 1s the proposition that no person may be compelled to self-
incrimination. In enacting these statutes, Congress recognized that some
crimes can be proved only by witnesses who are themselves implicated, ard
that it may be necessary to compel them to testify in order to obtain the
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conviction of other participants.

The statutes require a district judge, upon motion by a U.S. Attorney,
to order a witness to testify or provide other information, notwithstanding
his/her Fifth Amendment privilege. The witness is not "immunized" from
prosecution or given any benefit he/she would not otherwise have. The only
consequence as far as the witness is concerned is that no testimony or other
information compelled under the order, or any information, directly or
indirectly derived from such testimony or other information, may be used
against himyher in a subsequent criminal prosecution. This leaves the
witness in the same position as if he/she had not been compelled to testify.
The witness may still be prosecuted for perjury, giving a false statement,
or failure to comply with the order, and even for the transaction concerning
which he/she testified. See United States v. Henderson, 406 F.Supp. 417 (D.
Del. 1975).

In uphold'qg e oonstitutionality of the statutory provisions, the
Supreme Court £ at the prohibition concerning the direct or indirect
use of the compel estimony in any criminal prosecution of the witness
adequately met the t endment proscription against forcing a person to
serve as a witness "agdin himself." Kastigar v. United States, 406 U.S.
441 (1972). See also States v. Calandra, 414 U.S. 338 (1974);
Zicarelli v. N_eﬁ"Jersey 1gation Comm's, 406 U.S. 472 (1972). The
Court emphasized, however, solute nature of the use prohibition and
placed a heavy burden on the nt to prove in any future prosecution
of the witness that its eviden rived indeperdently of the testimony
that the witness provided under com ion.

The statutes provide the g:vernnév with an important and effective
device for obtaining needed testimony, @:l they have, under appropriate
circumstances, significant advantages ove rmer "transactional immunity"
statutes in that they provide no gratuit testifying witness, they
encourage the giving of more complete testi by proscribing use of
everything the witness relates, and they still pénit a prosecution of the
witness in the rare case where it can be shown tha e supporting evidence
clearly was obtained only fram independent sources. @

while the Department encourages the use of these q tes, their use
will be authorized only when it appears that the public imferest may best be
served thereby. 1In order to preclude misuse of orders to compel testimony,
and to avoid jeopardizing prosecutions of defendants or potential defendants
in on-going cases or investigations, these gquidelines set forth uniform
standards and procedures to be followed prior to filing motions for such
orders.
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1-11.100 AUTHORIZATION PROCEDURES

A. Summary: An attorney for the government may request authorization
from the Assistant Attorney General for the Criminal Division or the
Assistant Attorney General for the division with responsibility for the
subject matter of the case to apply for an order, pursuant to 18 U.S.C.
§6003 and 28 C.F.R. §0.175, compelling a person to testify or provide other
information when, in his/her judgment, it may be necessary to the public
interest to obtain such testimony or information and the person has refused
or is likely to refuse to provide such testimony or information on the basis
of the privilege against self-incrimination. The request for authorization
shall contain sufficient information to permit the Assistant Attorney
General, and the U.S. Attorney for the district in which the motion for the
order is to be made, to make an independent judgment regarding the public
interest and the 7a.ke11hood of the refusal to testify.

B. Comnent- U.S.C. §6003 makes it clear that a compulsion order
should not be so by the government without the judgment that two
conditions exist: that the testimony or information sought may be in

cond, that the person to whom the order will be

ikely to refuse to provide the testimony or

privilege against self-incrimination. That

attorney for the government initiating

order, and must thereafter be concurred

%y General and the U.S. Attorney for
order is to be made.

the public interest,
directed has refused or (is
information on the basis o
judgment must first be made
the process to obtain the compul
in by the appropriate Assistant
the district in which the motion f

Although motions to the court /
§6003 must be made by the U.S. Attorney fo
is sitting, requests for authorization ly for such orders may be
initiated by any Department of Justice a ey. A request ordinarily
should be in writing, using the Departmental veloped for the purpose
(see USAM 1-11.901), but under exigent circums s an oral request ard
oral justification may be submitted, with the writ terials to follow as
soon as possible. See USAM 1-11.101.

1-11.101 Procedure Under Exigent Circumstances O/,
It is recognized that, despite efforts to anticipate the invocation

by a witness of the privilege against self-incrimination, there will be
extraordinary instances necessitating the processing of a request for

MARCH 23, 1984
Ch. 11, p. 3



UNITED STATES ATTORNEYS' MANUAL
TITLE 1--GENERAL

authorization to compel testimony more rapidly than the normal processing
time of two weeks. Where the time within which the authorization decision
must be made is one to three days, attorneys should submit their requests,
labelled "Emergency Request," to the Witness Records Unit via the telefax
system (FTS 633-1468) located in the Criminal Division. Where the time
involved is less than one day, requests may be submitted by telephone to the
attorney-in-charge of the Witness Records Unit at 633-5541. The attorney
will assure that all available information is brought to the immediate
attention of the appropriate Assistant Attorney General, as well as such
other Departmental personnel as may be necessary. He/she will also assure
the prompt communication of the authorization decision to the requesting
attorney. After receiving authorization pursuant to an oral request, the
requesting attorney should pramptly send to the Witness Records Unit a
confirmatory, written request for authorization on the proper form. See USAM

1-11.901. ‘;:g;>

1-11.110 Reguests istant U.S. Attorneys

Requests initiated b@qistant U.S. Attorneys must be approved either
by the U.S. Attorney o i, his/her absence, by a senior supervisory
Assistant, and should be sesg‘co the Witness Records Unit of the Criminal
Division which will forwar to the appropriate Assistant Attorney
General.

1-11.120 Requests by Legal Divi&n Attorney; Approval of U.S.
Attorney ' c

Requests initiated by attorneys assi to a litigating division of
the Department should be sent to the appropri Assistant Attorney General,
with a copy transmitted to the Witness Recfr@s Unit of the Criminal
Division. The attorney initiating the request needemot obtain the approval
of the U.S. Attorney for the district in which\{t proceeding will be
conducted prior to submitting the request. He/she however, send an
informational copy of the request to the U.S. Attorney (8ee USAM 1-11.902),
and take whatever other steps are necessary to facilitdtg
request by the U.S. Attorney. The U.S. Attorney, as soon possible after
receipt of this informational copy of a request for authorization, should
inform the Witness Records Unit of the Criminal Division of any objection
he/she may have to the approval of the request. This procedure is advisable
since the U.S. Attorney must, under the statute, personally conclude that
it 1is necessary and desirable to seek a compulsion order in his/her
district. All division attorneys should allow for sufficient time ard
consultation as may be necessary for the U.S. Attorney to discharge his/her
statutory responsibility.
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1-11.130 Approval by Assistant Attorney General

The Assistant Attorney General in charge of the Criminal Division is
authorized to approve requests for authorization in any cases ard
proceedings before a federal oourt or grand jury. 28 C.F.R. §0.175.
Assistant Attorneys General in charge of the Antitrust, Civil Rights, Land
and Natural Resources, and Tax Divisions similarly have been authorized to
approve requests with respect to cases and proceedings within the cognizance
of their respective divisions, subject to the condition that no such
authorization may be given unless the Criminal Division has first indicated
that it has no objection to the proposed compulsion order. This condition
is designed to minimize the danger of inadvertent interference with current
criminal investigations or prosecutions, most of which fall within the
jurisdiction of the Criminal Division. The Assistant Attorney General with
jurisdiction of prosecution, however, has the primary responsibility for
approving the ation. Upon receipt by the Criminal Division of a
request for its iescence -- or of a direct request for Assistant
Attorney General a ization -- the Witness Records Unit will request the
Federal Bureau of Investigation, and such other federal law enforcement
agencies as may be appropfiate, to conduct a search of investigative files
concerning the witness report thereon to the Criminal Division.
Except in the most impera& circumstances, the Criminal Division will
defer its approval until ral Bureau of Investigation has reported

the results of its file search. %
If a request for authorizati approved by the Assistant Attorney

General, a written authorization w111/%§ent to the attorney initiating the
request (see USAM 1-11.903) or, time 1is critical, a written

authorization will be sent by a facsimi nsmitter or by teletype or an
oral authorization will be telephoned ard irmed by teletype.

It is expected that in particularly setg‘ ive cases the Assistant
Attorney General whose authorization is sougﬁg‘l ill consult with the
Attorney General or Deputy Attorney General in course of his/her
reviewing of the request and its supporting documenta .

1-11.200 THE DECISION TO SEEK AUTHORIZATION :/

1-11.210 The Public Interest
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In determining whether it may be necessary to the public interest to
obtain testimony or other information from a person, the attorney for the
government should weigh all relevant considerations, including:

A. The importance of the investigation or prosecution to effective
enforcement of the criminal laws;

B. The value of the person's testimony or information to the
investigation or prosecution;

C. The likelihood of prompt and full compliance with a campulsion
order, and the effectiveness of available sanctions if there is no such
compliance;

D. The person's relative culpability in connection with the offense or
offenses being stigated or prosecuted, and his/her history with respect
to criminal acti ;

E. The possi i of successfully prosecuting the person prior to
compelling him/her to<testdfy or produce information; and

F. The 1likelihood erse collateral oonsequences to the person
if he/she testifies or prm&, information under a compulsion order.

This section contains gui ines for attorneys for the government,
and those whose approval they m secure, in deciding whether it may be
necessary to the public interest rf compel the giving of testimony or
information in a particular case. considerations listed here are

not intended to be all-inclusive or equire a particular decision in
a particular case. Rather, they are to focus the decision-makers'
attention on factors which probably will rolling in the vast majority
of cases. Of course, the significance of th ence or absence of any one

or more of these factors in a particular case @a matter to be determined

by the decision-maker. @

1=11.211 Seriousness of Offense and Importance of Cas

Although the Department encourages the use of mm;wé,ion orders as
a means of obtaining necessary evidence in appropriate cases, it will
not routinely or indiscriminately authorize requests to be made for such
orders. For this reason, an application for authorization to seek a
compulsion order should not be made unless the testimony or information
desired concerns the commission of a serious crime or successful prosecution
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of the case is otherwise important in achieving effective enforcement of the
criminal laws.

1-11.212 Value of the Testimony or Information

Under 18 U.S.C. §6002, testimony or information provided under a
compulsion order cannot be used, directly or indirectly, in a prosecution of
a person who provides it, except a prosecution for perjury, making a false
statement, or failing to comply with the compulsion order. Although the
person may still be prosecuted on the basis of independent evidence for any
of fense about which he/she testifies, in practice, the government's burden
of proving the independent nature of its evidence is so great that
successful prosecution usually would be extremely difficult. Consequently,
under the circ?tances of many cases, use of the statute will effectively
preclude a fu rosecution of the witness for the matters to which
his/her testimon tes. Accordingly, since the giving of testimony or
information under lsion order may foreclose enforcement of the

criminal law against rson otherwise subject to prosecution, a compulsion
order should not be sought without careful assessment of the probable value
to the government of the i or information.

It is of primary impo that there be good reason to believe that
the testimony or information if true, be helpful to the government.
If possible, the attorney for rnment should obtain an indication of

the potential witness's probable tedtimony from the witness or his attorney.
If this is not possible, the gaverlﬁ'x’éattorney should make an assessment
based on other information available, as the relationship between the
witness and the defendant, the witnes& le in the offense, and the
statements the witness may have made to ut his/her knowledge. The
government attorney can then weigh the antici testimony in terms of the
case at hand. In doing so, the attorney %16 consider whether the
testimony will be credible, whether it wi materially assist the
investigation or prosecution, and whether substant 2y e same benefit can
be obtained from someone else without resort to (th campulsion order.
Taking all these factors into account, together with afyJothers that may be
relevant, the government attorney can then judge the s h of the case

with and without the person's testimony.

1-11.213 Likelihood of Prompt and Complete Compliance

Orders to compel testimony must be predicated upon the conclusion that
the testimony sought to be elicited may further the public interest; they
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are not to be procured solely to make possible the securing of a perjury or
contempt conviction against the witness. However, recourse to the procedure
is not to be avoided simply because the witness might lie or disobey the
order. Nevertheless, in assessing the value of a person's anticipated
testimony, the attorney for the government should consider whether the
testimony will be promptly and fully forthcoming if a compulsion order is
issued. The witness might refuse to comply with the order, for example, or
his/her testimony might be less than candid and forthright. 1In the first
instance, the government attorney would have to consider whether to seek a
contempt citation and whether such a course would provide an effective
remedy. (A short review of the applicability of civil and criminal contempt
sanctions appears in USAM 1-11.340.) In the second instance, it would be
hazardous to use the witness at all, even though he/she might recant if
subjected to a perjury prosecution. In either event, delay might hinder or
thwart the underlying proceeding and the compulsion order would be of little

value. &

1-11.214 Relative %lity and Criminal History

In determining whethér may be in the public interest to campel the
testimony of a person wh violated the law, it is also important to
consider the degree of cul ity relative to others who are subjects of
the investigation or prosecutfy well as his/her history of criminal
involvement. Of course, becaus e difficulty of prosecuting a witness
for matters relating to his compe testimony, in the absence of unusual
circumstances it would not be in the ic interest to compel testimony of
a high-ranking member of a crimin erprise in order to convict a
subordinate, nor would it serve the pub interest to campel the testimony
of a person with a long history of seriou iminal involvement in order to
obtain the conviction of someone else serious charges. In this
connection, it is also important to consi ether the person has a
background of cooperation with law enforcemen fficials, either as a
witness or an informant, and whether he/she has p usly been the subject
of a compulsion order or has escaped prosecution ue of an agreement
not to prosecute--information that may be available %lephone from the
Witness Records Unit of the Criminal Division (FTS 1). Finally,
consideration should be given to whether the witness @close family
relative of the person against whom the testimony is sought.”A close family
relative is a spouse, parent, child, grandparent, grandchild or sibling of
the witness. Absent specific justification, we will ordinarily avoid
compelling the testimony of a witness who is a close family relative of the
defendant on trial or of the person upon whose conduct grand jury scrutiny
is focusing. Such justification exists, among other circumstances, where
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(i) the witness and the relative participated in a common business
enterprise and the testimony to be elicited relates to that enterprise or
its activities; (ii) the testimony to be elicited relates to illegal
conduct in which we have reason to believe that both the witness and the
relative were active participants; or (iii) the testimony to be elicited
relates to a crime involving overriding prosecutorial concerns.

1-11.215 Conviction Prior to Compulsion

Recognizing that it is preferable as a matter of policy that an
offender formally incur 1liability for his/her criminal conduct, and
recognizing the difficulty in prosecuting a witness for matters relating to
compelled testimony, the attorney for the govermment should consider the
possibility of securing the witness's conviction before asking the court to
compel his/her te:?r y. In some situations there may be time to prosecute
the witness befodr lling his/her testimony; in other situations a
witness may be wi to enter a plea of guilty to all or some of the
charges in lieu of osecuted.

In a case in which torney for the government is considering the
appropriateness of an ag to terminate a prosecution against a
potential witness in return ilty plea to fewer than all charges, in
addition to weighing the consi#@erations usually involved in deciding to
accept a plea, the attorney for vernment should also make a careful
assessment of any offer of testi or other cooperation by the person
with whom the agreement is to be A difficulty with any agreement
involving the testimony of a witness 1§o£ course, that the defense may
argue to the jury that because the witne e a "deal" with the government
his testimony is inherently suspect. 0

If the witness can be convicted as a resul prosecution or the entry
of a plea of gquilty prior to the time his/he Sstimony is needed, the
witness may no longer have a Fifth Amendment priv with respect to the
testimony sought. In such a case it would be mne% to resort to the
compulsion statutes in order to obtain his/her testimony.e~If some areas of
the testimony sought still would be covered by a Fifth A%pt privilege,

a

however, the compulsion statutes may be employed to obt e necessary
testimony.

It should be noted that conviction prior to compulsion will reduce the
likelihood that the defense will seek to suggest to the jury that the
compelled testimony is suspect because the witness has been '"granted
immunity" for his/her criminal acts. As noted below, (see USAM 1-11.350),
such arguments should be countered in any case in which a campulsion order
has been employed, but a particulary strong argument can be made if the
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witness already has been convicted for his/her criminal conduct.

1-11.216 Adverse Consequence to Witness

The attorney for the government should consider the possibility of harm
to a witness who testifies pursuant to a court order, bearing in mind that
retaliation against the witness may take economic as well as physical forms.
The attorney for the government should consider making use of the
government's Witness Security Program in situations in which there is a real
danger that a witness may be harmed as a result of his/her testimony. See
Departmental Order OBD 2110.2; USAM 9-21,000 and 9-21.400; Victim and
Witness Protection Act of 1982, Pub. L. 97-291, dated October 12, 1982.
Also available to deter abuse of witnesses are the obstruction of justice
statutes (18 Ca §§1510, 1512, 1513, 1514, and 1515) which prohibit
attempts to r@nce or intimidate witnesses and retaliation against

witnesses. &

1-11.220 Availabilify ége Privilege

In determining wheth person has refused or is likely to refuse to
testify or provide other tion on the basis of his/her privilege
against self-incrimination, t torney for the government shall make an
independent judgment regarding ailability of the privilege under the

circumstances and shall be prepar to contest the assertion of the
privilege if it is believed to be u ciqued.

One of the two prerequisites to lication for a compulsion order
is a judgment that the subject of the as refused to testify, or is
likely to so refuse, on the basis of the t)‘Arrvs:ndnuant privilege against
self-incrimination. Requests for authoriza should be made only when
there is a reasonable expectation that the witn%ll assert the privilege
against self-incrimination, or when he/she has done so, and when
there also is a reasonable expectation that the app ion of the privilege
may be recognized by the court. 1In this connection attorney for the
government should not automatically accept at face value sertion of the
privilege. Rather, he/she should make an independent 1 t, based on the
law and the facts of the particular case, as to whether the privilege is
available. If the attorney for the government believes that there is no
sound basis for invocation of the privilege under the circumstances,
appropriate steps should be taken to have the validity of its assertion
determined by the court before seeking a compulsion order. The authority to
apply for a compulsion order should be used only when the expectation of its
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necessity proves to be correct.

Requests for authorization should be made only when there is reasonable
expectation that the witness will invoke the privilege against self-
incrimination; they should not be made merely as a form of "insurance" to
cover a remote contingency. See USAM 1-11.101.

1-11.230 Granting Immunity to Compel Testimony on Behalf of Defendant

The provisions of 18 U.S.C. §§6001-6003 are not to be used to compel
testimony or production of other information on behalf of a defendant except
in extraordinary circumstances where the defendant plainly would be deprived
of a fair trial without such testimony or other information.

18 U.S.C. §§6001-6003, it is possible for the
or an order compelling the testimony of a defense
witness. The sta does not limit itself to prosecution of government
witnesses, and it i ivable that an attorney for the government might
feel that a particular 1:166; witness's testimony "may be necessary to the

Arguably,
government to

public interest." However, ere are both legal and practical reasons why

the government has not sou o@canpel the testimony of a reluctant defense

witness and why it should n

It is well established that r the ocourts nor defense counsel have
a legal or constitutional right to a statute, or to force the government
to use such a statute, to compel the imony of a defense witness. Earl
v. United States, 361 F.2d 531 (D.C. 966), cert. denied, 388 U.S. 921
(1967); Morrison v. United States, 36 - 521 (9th Cir. 1967); United
States v. Jenkins, 470 F.2d 1061 (9th Ci 972), cert. denied, 411 U.S.
920 (1973); Cerda v. United States, 488 F. 0 (9th Cir. 1973); United
States v. Berrlgan, 482 F.2d 171 (3rd Cir. 1 United States v. Ramsey,

503 F.2d 524 (7th Cir. 1974), cert. denied 420
484 F.2d 1215 (4th Cir. 1973); United Sta
CoEEration, 507 F.2d 492 (7th Cir. 1974), cert. deni
United States v. Bautista, 509 F.2d 675 (9th Cir. 1 cert. denied 421
U.S. 976 (1975); United States v. Alessio, 528 F.2d 1 Cir. 1976),
cert. denied 426 U.S. 948 (1975), reh. denied 429 U.S. 8 75); but see
United States v. Morrison, 535 F.2d. 223 (3rd Cir. 1976). defendant's
Sixth Amendment right to compulsory process yields to the witness's Fifth
Amendment privilege against self-incrimination (Earl, supra) and to the
executive branch's authority to decide whether to prosecute a case (Alessio,
supra; United States v. Nixon, 418 U.S. 683 (1974)).

932 (1975); In re Kilgo
. Allstate Mortgage

1 U.S. 999 (1975);

MARCH 23, 1984
Ch. 11, p. 11



UNITED STATES ATTORNEYS' MANUAL
TITLE 1—GENERAL

As a practical matter, a requirement that the government seek to compel
the testimony of defense witnesses would place the government in an
intolerable situation. It is safe to assume that if the government, at the
court's or defense counsel's request, was required to seek a campulsion
order to obtain the testimony of a defense witness, it would be inundated
with such requests. Certainly, the government could not grant them all
since such orders would seriously jeopardize future prosecutions of the
witness. Nor could it give reasons for denying such requests without
possibly jeoparizing other investigations and prosecutions. Moreover, in
many instances the government would not know what a witness's testimony
would be; thus the government would have no basis for concluding that
compulsion of the testimony might be in the public interest.

Consequently, attorneys for the government should oppose attempts to
use the compulsion statutes on behalf of defendants. The concern that the

jury might not potentially exculpatory testimony because of this policy
can usually be careful screening of cases; in a situation where the
prosecutor realiz a potential defense witness will exercise his/her

privilege against self-incrimination, the prosecutor has discretion as to
whether to proceed wi the case in view of his/her estimate of the
truthfulness, material and exculpatory nature of the potential
testimony. &

The "extraordinary cir ces" exception to the policy against
compelling the testimony of witnnes is intended to provide for
unusual cases in which the defenddnt plainly would be denied a fair trial
unless he/she had the benefit of led testimony. In Earl v. United
States, supra, at 534, then Judge observed in a footnote that a due
process problem might exist if the gow t compelled the testimony of a
prosecution witness but refused to compe t of a defense witness in the
same case. This issue has rarely arisen, United States v. Alessio,
supra, where it did, the coourt apparently ! that the government's
refusal to compel the testimony of a defense(witness might constitute a
denial of due process. In that case, however, th
defendant was not deprived of a fair trial by government's refusal
because the preferred defense testimony would only have“been cumulative. In
view of these authorities, an attorney for the govet faced with a
defense request for a compulsion order in a case in wh prosecution
has used compelled testimony should oppose the request unless the defendant
makes a convincing demonstration that the extraordinary circumstances of the
case make the testimony sought essential to assure him/her a fair trial.

1-11.300 PROCEDURE UPON RECEIPT OF AUTHORIZATION
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1-11.310 Obtaining the Court Order

Upon receipt of authorization from an Assistant Attorney General, the
U.S. Attorney for the district in which the order is to be issued may file a
written motion pursuant to 18 U.S.C. §6003 to obtain a compulsion order.

Section 6003 of Title 18, United States Code, requires a court to issue
a compulsion order upon proper motion of the U.S. Attorney. The sole
function of the court is to ascertain that there has been campliance with
the statute; the court is not empowered to inquire into the merits of the
application. In re Kilgo, 484 F.2d 1215, 1219 (4th Cir. 1973).
Accordingly, once Departmental authorization has been obtained, the matter
of actually seeking a compulsion order 1lies in the discretion of the
attorney for the government. A motion for a compulsion order should be made
in writing (an example of an appropriate Section 6003 motion, which may be

modified to con local district court practice, appears in USAM
1-11.904; a sample sion order appears in USAM 1-11.905 and may be made
ex parte. Such a mo y be made prospectively in order to avoid undue

attorney for the government/ is, satisfied that the witness will not testify

disruption of trial or 6jury proceedings at a later date, if the
voluntarily.

Any attempt by defense co
the wvalidity of a compulsion o

or counsel for the witness to challenge
should be vigorously opposed. In
particular, government attorneys d oppose requests for affidavits
concerning the authenticity of sigdatures on Department authorizations.
Campliance with such requests would @e an unnecessry burden on the
Department in such cases and in othe @tions requiring approval by a
Departmental official who is not present N district. In any event,
wither the compulsion statute nor the t regulations require an
Assistant Attorney General's authorization to writing.

Should the attorney for the government be nted with a witness
who, having previously testified pursuant to a court , seeks to assert
his/her privilege at a subsequent ancillary proceeding t a second trial
involving the same matter concerning which the wi E had earlier

testified, the U.S. Attorney may move for an additional sion order.
The letter of authorization from the Assistant Attorney ral will be
sufficiently broad to constitute the requisite approval for™ the additional
order, thereby eliminating any delay incident to litigating the availability
of the privilege (cf. Ellis v. United States, 416 F.2d 791 (D.C. Cir. 1969))
or requesting additional authorization. Where more than six months have
intervened since the date of the letter of authorization, an additional
inquiry to the authorizing Assistant Attorney General and to the Witness
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Records Unit must be made to determine that during the interim no other
matters pertaining to the witness have come to the Department's attention
which would make the compulsion order undesirable. Similarly, any
substantial change in the information contained in the original request for
authorization should be brought to the attention of the Witness Records
Unit.

1-11.320 Where Subject of Order is Awaiting Sentencing

In a case in which the person who is the subject of a compulsion order
is awaiting sentencing, the attorney for the government should ensure that
the substance of his/her compelled testimony not be made known to the
sentencing judge.

This guiZ is intended to forestall claims by witnesses who
testified under lsion that their sentences were adversely influenced
by the substance eir compelled testimony. The safest way to avoid
such a claim is to fer taking the compelled testimony until after the
witness has been sentenceéd.,6 If it is not possible or desirable to postpone

the sentencing, the at for the government should attempt to ensure
that the substance of compelled testimony does not come to the
attention of the sentencing*judde before the imposition of sentence. This
guideline does not apply, o rse, 1if the witness requests that the
substance of the compelled test; be brought to the court's attention
prior to sentencing. /

1-11.330 Ensuring Integrity of Any Fut osecution

In a case in which a person is to test@ or provide other information
pursuant to a compulsion order: /0'

A. If it then appears that the public int y warrant a future
prosecution of the witness, on the basis of inde t evidence for his
past criminal conduct about which the witness is questioned, the
attorney for the government shall: O

1. before the witness has testified or~ provided other
information, prepare for the case file a signed and dated memorandum
summarizing the evidence then known to exist concerning the witness,
and designating its sources and date of receipt;

2. ensure that all testimony given, or information provided, by
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the witness be recorded verbatim and that the recording or reporter's
notes, together with any transcript thereof, be maintained in a secure
location apd that access thereto be documented; and

3. maintain a record of the nature, source, and date of receipt
of evidence concerning the witness' past criminal conduct that becomes
available after he/she has testified or provided other information; or

B. If it appears that the public interest may not warrant a future
prosecution of the witness, on the basis of independent evidence, for past
criminal conduct about which the witness is to be questioned, the attorney
for the government shall:

1. ensure that all testimony, or information provided, by the
witness be rded verbatim; and

2. mai a record of the nature, source, and date of receipt
of evidence ing the witness's past criminal conduct that becomes
available afte e has testified or provided other information.

These guidelines are’ iptended to ensure the integrity of any future
prosecution of a witness is compelled by court order to testify or
provide other information.

The provisions of paragraph uld be followed when, on the basis of
the information available at the the testimony is to be given or the
information is to be provided, it is éﬁEicipated that a future prosecution
of the witness, for any prior offe ut which the witness is to be
questioned, may be in the public i t. In the event of future
prosecution (except a perjury, false s nt, or contempt prosecution
based on the compelling of the testimon government must be in a
position to demonstrate convincingly that evidence was developed
independently of the witness's compelled testimony(dr of information derived
therefrom. The government will also have to s it has made no "non-
evidentiary" use of the testimony or its fruits, su re& decision to focus
on the witness as a potential defendant. For these , it is essential
that a record be maintained of all untainted evidence a witness who
is compelled to testify, that his/her compelled testimony b intained in a
secure place, and that access to such testimony be documented? Unless these
steps are taken, it may prove impossible to establish the purity of the
government's case in a future prosecution of the witness.

The provisions of paragraph B. should be followed when, on the basis of
the information then available, it does not appear that a future prosecution
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would be in the public interest. The precautions are lessened to reflect
the lesser likelihood of prosecution, but still help assure that a future
prosecution could be initiated on the basis of demonstrably indeperdent
evidence.

1-11.340 Refusal of Witness to Comply With Order

The refusal of a witness to testify or to produce other information
subsequent to the issuance of an order of compulsion under 18 U.S.C. §6002
is punishable by contempt. But see USAM 1-11.341. The Supreme Court
has admonished the district courts to consider first the feasibility of
effecting compliance with compulsion orders through the imposition of civii
contempt, under 28 U.S.C. §1826. "'The judge should resort to criminal
sanctions only after he/she determines, for good reason, that the civil
remedy would?' appropriate.'" United States v. Wilson, 421 U.S. 309, 317
n. 9 (1975), % Shillitani v. United States, 384 U.S. 364, 371 n. 9

(1966).
1-11.341 Ground for R@l

Under Gelbard v. Un ates, 408 U.S. 41 (1972), a witness called
before a grand jury may e ,to testify, pursuant to 18 U.S.C. §2515,
despite a compulsion order, interrogation is based on the illegal
electronic interception of the @;—_\ss‘s communications.

/s

28 U.S.C. §1826, a codification oﬁ’(%%ssing practices, was enacted in

1970 to provide a statutory basis for T(pplication of summary civil

contempt powers to recalcitrant witnesses. rpose of the statute is to

secure the testimony or other evidence through creation of an incentive

for compliance, not to punish the witness by impr} nt. When the witness

complies with the order, he/she must be releas us, confinement is
S

1-11.342 Civil Contempt

limited to the life of the court proceeding or the the grand jury,
but in no event may the confinement exceed eighteen

Section 1826(a) provides that, upon the refusal of a witness without
just cause to testify or provide other information, as ordered, in any
proceeding before or ancillary to any court of grand jury of the United
States, the court may order the witness confined summarily. However,
Section 1826(a) cannot be invoked simply upon the refusal of a witness to
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testify before a grand jury; the witness in such a case must be brought
before a judge and ordered to testify, and he/she must then refuse to comply
with the order.

Section 1826(b) prohibits granting bail during the pendency of an
appeal from an order of confinement if the appeal appears to be frivolous or
taken for delay. An appeal from a confinement order under this section is
to be disposed of "as soon as practicable" but not later than thirty days
from the filing date. These provisions lend a certainty to the sanction
consistent with the urgent public need to obtain testimony. See United
States v. Coplon, 339 F.2d 192 (6th Cir. 1964). Thus, the statute, itself,
affords a sound predicate for government opposition to an application for
bond pending appeal in such instances.

1-11.343 Crhnina?ontempt

Where it is riate to impose punishment upon a recalcitrant
witness, the court invoke the provisions of 18 U.S.C. §401 and Rule 42
of the Federal Rules of @rim nal Procedure. Rule 42(a) provides for summary
punishment of the contempt the Judge certifies that he saw or heard the
conduct constituting the that it was committed in the actual
presence of the court,” wh11 e 42(b) requires notice and a hearing for
contempts not canmtted in the ce of the court.

In United States v. Wilson, ;, the Supreme Court upheld ocontempt
convictions summarily imposed und lZu'le 42(a), in a case where two

witnesses refused to testify during a robbery trial despite having been
ordered by the trial court to do so %nt to 18 U.S.C. §6002. The
Supreme Court distinguished the refusal witness to testify before a
grand jury —— where the proceeding may be pted while the witness is
afforded notice and a hearing under Rule 42(b) from refusal to testify at

, there is a need for

a trial. 1In the latter instance, the Court

swift summary decision: "The face-to-face ref to comply with the
court's order itself constituted an affront to the C nd when that kind
of refusal disrupts and frustrates an ongoing proce as it did here,
summary contempt must be available to provide the recalc t witness with

some incentive to testify." 421 U.S. at 316. "Where ti 1s not of the
essence, however, the provisions of Rule 42(b) may be mor propriate to
deal with contemptuous conduct." Id. at 319. See also Harris v. United
States, 382 U.S. 162 (1965).

Criminal contempt is punishable under 18 U.S.C. §401 by fine or
imprisonment. Courts may not impose both a fine and imprisonment, nor a
fine coupled with probation. Mac Neil v. United States, 236 F.2d 149 (Ist
Cir. 1956), cert. denied, 352 U.S. 912 (1956). While caselaw limits summary
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punishment under Rule 42(a) to imprisonment for six months, there is no
maximum set for punishing criminal contempt after notice and hearing under
Rule 42(b). See, e.g., United States v. Sternmen, 415 F.2d 1165 (6th Cir.
1969), cert. denied, 397 U.S. 907 (1970) (three vyears imprisonment),
Indeed, so that an adjudication of criminal contempt not be deprived of
efficacy where the contumacious witness is already serving a sentence for
another criminal offense, that sentence may be interrupted to compel the
witness to serve an intervening contempt sentence. United States v. Liddy,
510 F.2d 669, 672-673 (D.C. Cir. 1974), cert.denied, 420 U.S. 980 (1975).
However, In re Liberatore, 574 F.2d 669 (D.C. Cir. 1978), the court held
that a federal court does not have the authority to interrupt a pre-existing
state imposed criminal sentence during the period of confinement to compel
the witness to serve the contempt sentence.

Bail for fendant found in criminal contempt of court is controlled
by the provisi f Rule 46 of the Federal Rules of Criminal Procedure.

1-11.350 Argunent;? Instructions Offered by Defense

pursuant to a compulsion , the attorney for the government shall oppose

In a case in whi c§§rson testifies or provides other information
any requested defense ins ns and defense arguments to the Jjury that
seek to suggest that the withegs'$ testimony or other information is suspect

because it was compelled.

A witness who is compelled to tify under 18 U.S.C. §§6001-6003 is
not "granted immunity" as would have rred under the former "transaction
immunity" statutes, nor is he/she the:& ovided any other inducement to
testify. Nevertheless, it is not un encounter defense requests for
jury instructions depicting such a witne s@ the recipient of a benefit,
one whose testimony may have been colored , and therefore one whose
testimony should be weighed with special circ tion. Such instructions
should be opposed. A witness whose testimony is lled after asserting a
Fifth Amendment privilege is substantially in no rent a position than
an ordinary reluctant witness who is compelled by process to testify
without asserting a privilege =-- both are testif der threat of
contempt and both have nothing to gain and everything e by testifying
falsely. There is no reason to treat the testimony of erfe as more suspect
than that of the other, and the standard instruction on the credibility of
witnesses in general is ordinarily sufficient for either situation. See,
%6%., United States v. Holmes, 453 F.2d 950 (10th Cir. 1972), cert. denied,

U.S. 908 (1972), but see, United States v. Leonard, 494 F.2d 955, 961-62
(D.C. Cir. 1974); United States v. Demopoulos, 506 F.2d 1171, 1179-80 (7th
Cir. 1974), cert. denied, 420 U.S. 991 (1975).

Ch. f1?3b.1?34



UNITED STATES ATTORNEYS' MANUAL
TITLE 1--GENERAL

There will be situations, of coourse, in which the testimony of a
witness may warrant a special instruction for reasons independent of its
being compelled. For example, an instruction on accomplice testimony may be
warranted in many such situations. In other situations, however, it may not
be. In responding to requests for such instructions, care should be taken
to point out that compulsion of an accomplice's testimony is not the
situation for which the standard accomplice instructions were originally
designed. Although the woluntary testimony of an accomplice who has turned
on a former associate may warrant special scrutiny, the rationale for such
special scrutiny would usually not apply to the campelled testimony of an
accomplice who does not wish to take the witness stand.

In addition to defense arguments in support of cautionary instructions,
defense arguments to the jury may often exploit the popular misconception
that has been fostered by the term "immunity," as colloquially applied in
this context, by esting that the testifying witness has "sold out" to
the government. ted previously, this situation can be ameliorated if
the witness has osecuted, convicted, and sentenced before he/she
testifies. In cases ich it is not possible to prosecute the witness
prior to eliciting testimdny,, the attorney for the government should counter
any defense attacks on mﬁ?ess's credibility which unfairly suggest
that a "deal" has been U@ween the witness and the government ard

should point out that the wi was campelled, not induced, to testify.

1-11.360 Follow-Up Report @

In a case in which the attorney f{k?e government has been authorized
to apply for a compulsion order, the @rney shall, immediately upon
conclusion of the proceeding, report in wr to the Witness Records Unit
of the Criminal Division whether the compulsi $er was obtained and used,

the outcome of the use of the order, and th tion of any recording,
reporter's notes, or transcript of the compelled e%ﬁmny.

The follow-up report is intended to facilit@ identification for
Departmental attorneys of persons who hawve been the su of a campulsion
order, of the result of the use of the order, amd of tion of the
transcript, recording, or reporter's notes of the testimny? orm of such
a report will accompany the letter of authorization sent Assistant
Attorney General (see USAM 1-11.906); it should be completed and returned to
the Witness Records Unit immediately upon the conclusion of the proceeding.

1-11.400 PROSECUTION AFTER COMPULSION

After a person has given testimony or provided information pursuant to
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a compulsion order, an attorney for the government shall not initiate or
recommend prosecution of the person for an offense or offenses first
disclosed in or closely related to, such testimony or information, without
the express written authorization of the Attorney General. A U.S. Attorney
shall consult with the appropriate section of the Criminal Division before
instituting such proceedings. See USAM 9-2.133.

In Kastigar v. United States, 406 U.S. 441 (1972), the Supreme Court
stressed that the constitutionality of 18 U.S.C. §§6001-6003 was tied to a
"sweeping proscription of any use, direct or indirect, of the campelled
testimony and any information derived therefram" against the witness --
including use of an investigatory lead. 406 U.S. at 460. One appellate
court has suggested that "such use oould conceivably include assistance in
focusing the investigation, deciding to initiate prosecution, refusing to
plea interpreting evidence, planning cross-examination, ard
othemlse ly planning trial strategy." United States v. McDaniel,

482 F.2d 305, dﬁth Cir. 1973).

In seeking t ecute a person who has been compelled to testify, the
government has "th ative duty to prove that the evidence it proposes
to use is derlved legitimate source wholly independent of the
compelled testimony." gar v. United States, supra. As a matter of
Departmental policy, in where the witness is to be charged with an
offense either first discl %n or closely related to his/her campelled

testimony, prosecution shall initiated unless the Attorney General
personally authorizes the pros This requirement does not apply to
cases where a defendant is bemg for an offense unrelated to his/her
compelled testimony. 1In U.S. v. , 634 F.2d 716 (3rd. Cir. 1980), the
court did not find cause for dlsmls en the defendant was tried for an
offense unrelated but analogous to r compelled testimony and the
prosecuting attorney viewed his/her compe @ testimony.

The attorney for the government shou@ nsmit the request for
authorization through his/her supervisors to appropriate Assistant
Attorney General. In the memorandum requesting al for prosecution of

the witness, the attorney should indicate (a) t usual circumstances
which justify prosecution, (b) the method by which he i1l affirmatively
establish either that all evidence necessary for a #tion was in the
hands of the goverernment prior to the date of the endant's campelled
testimony or that it came from sources independent of the witness's
testimony and was not the result of focusing an investigation on the witness
because of compelled disclosures, and (c¢) how he/she will show affirmatively
that no other "non-evidentiary" wuse has been or will be made of the
compelled testimony in connection with the proposed prosecution (for
example, by having the prosecution handled by an attorney unfamiliar with
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the substance of the compelled testimony).

The general ban on use of compelled testimony of course does not aoply
to perjury or false statement prosecutions directed at false testimony given
while testifying under compulsion, or to contempt prosecutions for failure
to comply with the campulsion order. In U.S. v. Apfelbaum, 445 U.S. 115
(1980), the Supreme Court held that neither 18 U.S.C. §6002 nor the Fifth
Amendment prohibits the admission of compelled testimony into evidence in a
subsequent prosecution for giving false statements. Such offenses are not
prior events about which the witness is compelled to testify; rather they
are new offenses arising out of the failure to comply with the campulsion
order itself. Accordingly, Attorney General authorization is not required
in such cases.

In weighing the public interest in prosecuting a person for an offense
first disclosed im, or closely related to, his/her campelled testimony, the

attorney for ernment should take into account, inter alia, the
importance of e ing free and full disclosure by witnesses whose
testimony is compel The attorney should also take into account the

campliance with the order. Since a major advantage of the campulsion
"transaction immunity" statutes is that they
y (under the former the more information a
it is for the government to prosecute a
witness on the basis of demonst independent evidence, while under the
latter a witness could reveal enough to acquire blanket immunity
against prosecution and then profess remember no more), less than
camplete testimony should not appear, ﬁS\ be rewarded by a declination of
prosecution in a case where independe @idence clearly exists and the
situation otherwise warrants prosecution. 0

S
0y

Policies governing informal immunities are ful forth at USAM 9-
27.000, "Principles of Federal Prosecution," Part F¢ tering into Non-
Prosecution Agreements in Return for Cooperation."” :

extent to which the nt:‘ 1 defendant had testified freely and fully in

statutes as opposed to
encourage more complete tes
witness reveals the more dif

1-11.500 INFORMAL IMMUNITY

1-11.600-800 [RESERVED]

1-11.900 FORMS AND DOCUMENTS

MARCH 23, 1984
ch. 11, p. 21



UNITED STATES ATTORNEYS' MANUAL
TITLE 1--GENERAL

In order to assure that compulsion orders are granted promptly upon
request, attorneys must exercise care to provide Assistant Attorneys General
with necessary information and to follow the procedures established by the
Department. The followina forms and sample documents are designed to
facilitate such efforts.

Please be familiar with the guidelines set forth in this chapter before
using the forms provided.

With respect to USAM 1-11.901, Request for Authorization, in addition
to the information specifically required, any other information concerning
the witness or the proceeding in which the witness is to testify, which
might be of assistance in evaluating the request, should be furnished.

MARCH 23, 1984
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1-11.901 RBQUEST FOR AUTHORI ZATION

INSTRUCTIONS: Prepare and Submit Original and One Copy. Answer Each Question as Accurately and Completely as Possible.

TO: Witness Records Unit FROM:
Criminal Division, Rm. 306 FTB
U.S. Department of Justice
Washington, D.C. 20530
FTS No.-724-7049 FTS No.-
TELEFAX No.-724-7903 TELEFAX No.-
TELETYPE CODE-

(1) Name of Witness: (2) District:

/3) Nature of Proceed.ng: (4) Name of Subject(s) or Defendant(s):

A
o

()
) Gra
) Other &
(5) Date of Testimony (two weeks lead time required):
(6) Proffer of Anticipated Testimony: &&
( ) None Obtained ( ) Pr

itness () Debriefing of Witness
( ) Proffer by Counsel ( ) Pursuant to Plea Agreement
«7) Summary of Case or Proceeding: @/
(R) Witness' Background and Role in Case or Matter and Summary l%ated Testimony or Information:
(9) Witness' Family Relationship, if any, to the Subject(s) or Defendant(s): @O

¥/

LIMITED OFFICIAL USE

Previous editions and Form OBD-111A are obsolete FORM OBD-111
OCT. 82
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10) Assurances or Promises, if any, to Witness in Return for his Testimony:
‘11) Acts of Witness Considered as a Waiver of Fifth Amendment Privilege:

(12) Means Other than Immunity to Obtain this Testimony:
(13) Basis Other than Proffer for Summary of Anticipated Testimony:

(14) Relative Culpability ofyness Compared to Subject(s) or Defendant(s):

(15) Why Immunity is Necessary%blic Interest: State Facls.

%

(16) Basis for Belief that Witness Will Assert Fifth A@cnl Privilege:

(17) Likelihood that Witnes * Will Testify if Im.aunity is Granleo:

(18) Prosecution of Witness in this Case or Matter: \9
“Q

( ) Yes ( ) No () Acquitted () Convicted ( )P
If not indicted, why not? If convicted, has the witness been sentenced? O

(19) Witness' Privilege Survives Because: /:

(20) Witness is Presently Incarcerated: ( ) Yes ( ) No
If yes, give details:

LIMITED OFFICIAL USE
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'\ Pending Federal 8r Local Charges against Witness:
( ) Yes ( ) No If yes, give details:

(22) Federal and State Offenses by Witness that His Testimony Could Disclose:
(23) Opposition, if any, to Granting Immunity by State or Local Prosecuting Officials:
(24) Effect, if any, of Granting Immunity to the Witness Upon Any Other Federal District:

(25) Conviction of Witness Possible on Evidence Other than His Own Testimony?
( ) Yes { ) No Iffesopi

@édelails:

(26) Violations (Statutes & Descriptions) S@ct(s) or Defendant(s):
(27) Witness Previously Immunized? () Yc@ E No If yes, give details:
(28) Witnesses for whom Immunity has been Authoﬁud@mxedim;

(29) Date Investigation Began:

(30) Witness Subject to Electronic Surveillance? ( ) Yes () JO@[ yes, give details:
(31) Birthdate of Witness: (32) FBI 1.D. No.:

(33) Birthplace: (34) Social Security ND.O
(35) Alias: (36) Address of Witness: @

(37) If Requestor is Department Attorney, Has United States Attorney Been Notified? ( aj ( ) No

Signature of Requestor

Signature of United States Attorney

LIMITED OFFICIAL USE (PG 3 OF 3)
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1-11.902 Sample Information Memo to U.S. Attorney from Attorney for the

Government
TO: United States Attorney
FROM: Attorney for the Government

SUBJECT: Pending request for authorization to compel testimony of: (name
of witness(es))

Attached is a copy of a request for authorization to file a motion

in the Dlstrlct of ~ for a court order campelling the testimony of,

or the produ f. information by, the person(s) named above, pursuant to

18 U.S.C. §6003. ave submitted the request today to the Assistant

Attorney General in cha@f the Division.

In the event that @y\ssistant Attorney General authorizes an
application for such a court g%pursuant to 18 U.S.C. §6002, you will

be asked to make an independent ment that the order may be necessary

to the public interest and to sign &%m for the order.

If you have any objections or ions oconcerning this matter,

please contact me, the Assistant Attorney Ge({?l for the
Division, or the Witness Records Unit of the Criw%ﬁivision within seven
days so that your views may be taken into account by%sistant Attorney

General prior to reviewing the request. /
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1-11.903 Sample Authorization Letter

Honorable

United States Attorney

District of

Attention: , Assistant United States Attorney

Re:

e

(Citation to arand jury investigation or trial)

Pursuant to the authority vested in me by 18 U.S.C. §6003(b) and

28 C.F.R. 50.175{9 hereby approve your request for authorization to apply

to the United Staé)ﬁstrict Court for the District of
f order pursuant to 18 U.S.C. §§6002-6003
requiring
( f witness(es))
to give testimony or provide information in the above matter and

in any further proceedings result@ therefrom or ancillary thereto.
Sincer%
Assistant Atton&?&;eneral

1-11.904 Sample Motion (:%ED

IN THE UNITED STATES DISTRICT COURT /:

FOR THE DISTRICT OF

DIVISION
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In re Grand Jury Proceeding : No.

MOTION

, United States Attorney for the

District of hereby moves that this

court issue @er pursuant to the provisions of Title 18, United States

Code, to Section seq., compelling

to give testimony or Ode other information, which he/she refuses to

give or provide on th 1s of his/her privilege against self-
incrimination, as to all mat @mut which he/she may be interrogated
before the grand jury of the United States presently empaneled within this
District, and respectfully alleges as ws:

1. The said [h [may be] called to testify

or provide other information before said gran:/{Sh
2. In the judgment of the undersigned,%/testimny or other
information from said witness may be necessary to blic interest;
3. In the judgment of the undersigned, said witg‘aé [has refused]
[is 1likely to refuse] to testify or provide other information on the

basis of his/her privilege against self-incrimination.
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4. This gpplication is made with the approval of ¢

, Assistant Attorney General in charge of the

Division of the Department of Justice, pursuant to the

authority vested in him/her by 18 U.S.C. §6003 and 28 C.F.R. §0.175. A copy
of the letter fram said Assistant Attorney General expressing such approval

is attached hereto.

Ve
e
CPV

1-11.905 Sample Order (::23;\

UNITED DISTRICT COURT

United States Attorney

FOR THE DISTRI

/’:Ei, DIVISION
<

§

In re Grand Jury Proceeding :

\Qra

ORDER

On motion of , United States Attorney for the
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District of , filed in this matter on i

19 ;

And it appearing to the satisfaction of the Court:

1. That [has been called] [may be called] to testify

or provide other information before the grand jury of the United States
presently empaneled within this District; and
2. That in the judgment of the said United States Attorney, said

[has refused] [is likely to refuse] to testify or

Z
v
provide other i ion on the basis of his/her privilege against self-
incrimination; and
3. That in the j-.é@ of the said United States Attorney, the
testimony or other informat om said may be

necessary to the public interest@

4, That the aforesaid Motion /1( herein has been made with the

approval of the Assistant Attorney Geneé' in charge of the

Division of the Department of Justice, pur@/'\r; to the authority wested
in him/her by 18 U.S.C. §6003 and 28 C.F.R. §0. 1753
NOW, THEREFORE, IT IS ORDERED pursuant to 18 @.C. §6002 that the

said give testimQ@provide other
tl

information which he/she refuses to give or to provide he basis of

his/her privilege against self-incrimination as to all matters about which
he/she may be interrogated before said grand jury.

This order shall become effective only if after the date of this
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order the said refuses to testify or

provide other information on the basis of his/her privilege against

self-incrimination.

United States District Judge

19 .

1-11.906 Witness ow-up Report (18 U.S.C. §§6001-6005; 28 C.F.R.
§§0.175-

(To be curpleted,Zg& and returned as soon as:

A. compulsion itness's testimony has been campleted, or

B. it has been dec!q to use the authorization to obtain
a compulsion order.)
/

Name of Witness (last name first) D&@ Authorization WRU USE ONLY
/O: W

Q
Proceeding: District: \»'/s

Violation (t itle@@ﬁect ion):
Q..
&4
/

1) Was the authority to seek an order of compulsion used? Yes No

a) If the authority was not used, what was the reason for not using

it?
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i) _ witness did not assert his/her privilege
ii)  witness's testimony was found unnecessary

iii) __ other (describe)

b) If the authority was used:

Date order to compel testimony issued:

Title of Proceeding:

District¢ Division:

Docket #:@ D.J. # (if known):

2. Did the witness teS¥ify pursuant to the order? ___ Yes No

a) If "yes";
Date witness testi 1@

Title of Proceeding: Y, i
i 4

District: _~ Division:
Docket #: \9 J. # (if known):
Location of required verbatim recov%or transcript) :

___In files relating to the

Other (specify)
b) 1If witness refused to testify, were contempt g@dings
instituted? = Yes  No /
i) if contempt proceedings were instituted, please describe
nature and state of proceedings (Rule 42(a), Rule 42(b) Fed. R.

Crim. P.; 28 U.S.C. §1826):
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ii) if contempt proceedings were not instituted, please explain
why.

3) In your opinion, was the testimony obtained under the compulsion order:

essentially truthful, or

significantly untruthful?

a) If, in your opinion, the testimony was essentially truthful, was
iks

175 valuable than anticipated?

at& valuable as anticipated?

more @ble than anticipated?
b) If, in your opiniong the testimony obtained under the order was
significantly untruthful, 3

a perjury p ien commenced?

a perjury prosecuti.?\’ completed?
Explain the current status of the ) prosecution, or the reasons

for declining to prosecute: @

4) Did witness's testimony contribute to an ind&? t or conviction?

Yes No O/
In your opinion, was the witness's testimony or evid%

essential for proof of the government's ea%?

helpful, but not essential, for proof of government's
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case?

unnecessary for proof of the government's case?

5) What was the final disposition of the case or investigation in which

the witness was compelled to testify?

6) Please describe any special or unanticipated problems related to the
compulsion ord (e.g., disclosure of crimes unknown to the government

prior to the and add any comments which you consider relevant.

“;7 SIGNED: DATE:
ED NAME:

cn‘l. :’111 ?3f>. 1334



1-12.000

1-12.010

1-12.100
1-12.200
1-12.300
1-12.400
1-12.500

1-12.601

UNITED STATES ATTORNEYS' MANUAL

TITLE 1--GENERAL
DETAILED

TABLE OF CONTENTS
FOR CHAPTER 12

PRE-TRIAL DIVERSION PROGRAM

Hist
Pt:inmE ples of Operation

ELIGIBILITY CRITERIA

}ARI‘IC IPATION
CES

—

PID erral Letter to Chief Pretrial

Se ficer—(USA Form 184)
Letter fender--(USA Form 185)

Asgreetrent—/ﬂ!’.n Form 186)

@ Jd~d (=)} (=)} =, (8] (5] w

MARCH 23, 1984
m. 12' p. i



UNITED STATES ATTORNEYS' MANUAL
TITLE 1--GENERAL

1-12.000 PRE-TRIAL DIVERSION PROGRAM

Pre-trial diversion (PTD) is an alternative to prosecution which seeks
to divert certain offenders from traditional criminal justice processing
into a program of supervision and services administered by the U.S.
Probation Service. In the majority of cases, offenders are diverted at the
pre-charge stage. Participants who successfully complete the program will
not be charged or, if charged, have the charges against them dismissed;
unsuccessful participants are returned for prosecution.

The major objectives of pre-trial diversion are:

A. To prevent future criminal activity among certain offenders against
whom prosecutable cases exist by diverting them from traditional processing
into communit% rvision and services.

B. To sa sec:utwe and judicial resources for ooncentration on
major, serious c

1-12.010 History

Diversion has been ut ith juveniles in the Department of Justice
since 1946 under a program the Brooklyn Plan. Conceived in the
U.S. Attorney's office in the rn District of New York, it was designed

as an alternative to proceedings m the Federal Juvenile Delinquency Act.
The Plan was used in cases mere violation was minor, the juvenile's
background good, and the prospect of ilitation favorable. The Juvenile
Delinquency Act, which became law on r 7, 1974, places virtually all
juvenile cases in the state oourts. f diversion for juveniles is
therefore inappropriate unless the certi ion requirements of the Act
have been met. 0

In July, 1974, the Deputy Attorney General ced a policy of adult
diversion to replace the Brooklyn Plan pursuant ndations made by
an intra-Departmental task force on pre-trial diversi 1 U.S. Attorneys
are now authorized to utilize the diversion alternat rding to the

guidelines set forth below (18 U.S.C. §3152). Inquiries _mdy be addressed to
the Witness Records Unit, Criminal Division (FTS) 724-7050.

1-12.020 Principles of Operation

PT™D is an exercise of prosecutorial discretion according to
standardized guidelines which attempts to identify offenders most
susceptible to rehabilitation and to focus rehabilitation efforts on them
very early in the criminal justice process, generally prior to indictment.
The exercise of prosecutorial discretion centers on determining which
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offenders have not adopted a criminal life pattern and should be diverted
out of the system. If program participation is successful, the offender
will not be prosecuted or, if charged, charges will be dismissed; if
unsuccessful, prosecution is resumed. In order to consider a case for
diversion, the prosecutor must ascertain that the case is one that oould be
successfully prosecuted. In addition, the offender must have the benefit of
counsel during negotiations leading to an Agreement (USA Form 186) under the
diversion program. The diversion is finalized by a written oontract
(Agreement) mutually agreed to by the prosecutor, offender and his oounsel.
Diversion is one aspect of an owerall Department effort to make criminal
sanctions is more appropriately fit the individual offender and with the
purpose of freeing prosecutorial and court resources for serious or priority
criminal cases thereby reducing recidivism and danger to the community.

Implicit in] diversion cooncept is speedy disposition of the
diversion arrang .~ The procedures outlined below should be completed,
except in unusual cﬁ, in less than 30 days. Some offices which make
significant use of pgim have assigned PTD coordination duties to a
paralegal to insure s y,Offective handling.

%@
s
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1-12,100 ELIGIBILITY CRITERIA

The U.S. Attorney, in his discretion, may divert any individual against
whom a prosecutable case exists and who is not:

1. accused of an offense which, under existing Department guidelines,
should be diverted to the state for prosecution;

2. a person with two or more prior felony convictions;
3. an addict;

4. a public official or former public official accused of an offense
arising out of an alleged violation of a public trust; or

5. accuZ@ an offense related to national security or foreign affairs.

Cases which meet (j;>above criteria but are violations of the statutes listed
below require priorﬁision approval.

STATUTES

CRIMINAL DIVISION ; Z

Narcotics and Dangerous Drugs Secti{

)
21 U.S.C. 848-849 O:

Organized Crime and Racketeering Section <S)

12 U.S8.C. 25a QS\

12 u.Ss.c. 339 (S)

12 U.S.C. 1730c O’

12 U.S.C. 1829a

15 u.s.c, 1171-1178 GO/
18 U.S.C. 224 /
18 U.S.C. 891-894

18 U.S.Cc. 1301

18 U.S.C. 1302-1306

18 U.S.C. 1304

18 U.S.C. 1511

18 U.S.C. 1801-1804

18 U.S.C. 1952

JANUARY 10, 1977
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U.s.Cc. 1953
U.s.C. 1955
U.S.C. 1961-1968
U.S.C. 4401-4405

Organized Crime and Racketeering Section (Management-Labor Unit)

15 U.S.C. 1281 (where labor matter involved)
18 U.S.C. 664

18 U.S.C. 844(i) (where labor matter involved)
18 U.S.C. 1027

18 U.s.c. 1231

18 U.S.C. 1951

18 U.S.C. 1954

29 U.8.C. é;!

29 U.S.C. i§;>

29 U.S.C. 2I ,<f;)

29 U.S.C. 308

29 U.S.C. 439 7

29 U.S.C. 463 O

29 U.S.C. 501(e)

29 U.S.C. 502-504 (j;s

29 U.S.C. 522 4

29 U.S.C. 530

29 U.S.C. 1111

29 U.S.C. 1131 /

29 U.S.C. 1141

45 U.S.C. 152 %
45 U,.S.C. 181-182

/o)

General Litigation and Legal Advice SEEESEQI\
112 ‘S\

18 U.S.C.

18 U.S.C. 878 @O,

18 U.S.C. 970

18 U.S.C. 1116 (S)

18 U.S.C. 1201(a)(4) O’
18 U.S.C. 1201(d) /
18 U.S.C. 1501-1510

18 U.S.C. 1621-1623

18 U.S.C. 2511-2512

Fraud Section

U.S.C. 431-453
U.S.C. 261-270
S.C. 241-242
S.C. 591-612
§.C. 1913

S.C. 1973(i)(e)

AUGUST 3, 1981
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TAX DIVISION

All statutes.

CIVIL RIGHTS DIVISICN

All statutes.

1-12.200 PARTICIPATION

A. Divertees are initially selected by the U.S. Attorney based on the
above eligibility criteria:

{Qwe pre-charge stage; or

pomt (prior to trial) at which a PTD agreement is

effected
B. PartJ.c:.patJ.on@me program by the offender is voluntary:

1. the divert sign a contract agreeing to waive his/her
rights to a speedy presentment of his/her case within the
statute of limitations;

2. the divertee must advice of oounsel. Appointment of
counsel will be made thro U.S. Magistrate. Inquiries by
magistrates should be direct Criminal Justice Act Division,
Administrative Office of U.S. 202) 633-6051, 6, for expenditure
authorizations.

C. All information obtained in the m of making the decision to

divert an offender is confidential, except @lrltten statements may be
used for impeachment purposes. OI

1-12.300 SERVICES O/

A. Upon determining eligibility of an offender for PTD, the U.S.
Attorney should refer the case along with the investigative agent's report
to either the Chief Pretrial Services Officer or the Chief Probation
Officer for a recommendation on the potential suitability of the offender
for supervision. The Chief Pretrial Services Officer (or the Chief
Probation Officer) may initiate preliminary recommendations to the U.S.
Attorney. As part of the background investigation, Pretrial Services will
arrange with the United States Marshals office to have the divertee
fingerprinted and to have such fingerprints submitted to the FBI on card FD-
249, At the same time Pretrial Services should reauest notification of any
prior record on the divertee from the FBI Identification Division Records.

B. Supervision should be tailored to the offender's needs and may
include employment, counseling, education, job training, psychiatric care,

MARCH 23, 1984
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etc. Many districts have successfully required restitution or forms of
community service as part of the pre-trial program. Innovative approaches
are strongly encouraged.

C. The program of supervision which is recommended is outlined in the
PID Agreement, agreed upon by all parties and administered by Pretrial
Services.

1-12.400 PTD AGREEMENT

The diversion period begins upon execution of the Agreement. The
Agreement (USA Form 186) outlines the terms and conditions of supervision
and is signed by the offender, his/her attorney, the prosecutor, and either
the Chief Pretria vices Officer or the Chief Probation Officer. The
offender must ac e responsibility for his or her behavior but is not
asked to admit guil e period of supervision is not to exceed 12 months
but may be reduced. case of federal employees the PTD Agreement will
not require the offe 'sy resignation from federal service but will
explicitly state that administyative action by the federal agency will not
be precluded and need not by the prosecutor's disposition of the
case through diversion. Th Agreement may require that the U.S.
Attorney provide a copy of the nt to the federal agency by which the
divertee is employed.

The Chief Pretrial Services Off1 (or the Chief Probation Officer)
shall submit an FBI Form 1-12 "Flas ice" indicating diversion and
requesting notification if an arrest occu

1-12.500 TERMINATION G/\

A. The U.S. Attorney will formally de% prosecution upon
satisfactory completion of program requirements. & of satisfactory
completion will be provided to the 0.S. Attorney b ither the Chief
Pretrial Services Officer or the Chief Probation Officer. ition, the
Chief Pretrial Services Officer (or the Chief Probation Of ) will file
an FBI Disposition Form R-84 so that the record indicatés successful
conpletion-charges dropped.

B. Upon breach of oonditions of the Agreement by the divertee, the
Chief Pretrial Services Officer (or the Chief Probation Officer) will so
inform the U.S. Attorney, who, in his discretion, may initiate prosecution.
When prosecution is resumed, the U.S. Attorney must furnish the offender
with notice.

C. The decision to terminate an individual for breach of conditions

rests exclusively with the U.S. Attorney with advice from either the Chief
Pretrial Services Officer or the Chief Probation Officer.

1-12.600 FORMS

MARCH 23, 1984
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1-12.601 PTD Referral Letter to Chief Pretrial Services Officer--(USA Form
184)
Date:

Dear
Re: Proposed Pre-Trial Diversion of

I am recommending pre-trial diversion for the above-mentioned offender
who has been reported to have violated Title , United States Code,
Section .

Enclosed find a copy of the investigator's report which should give you
the background_ information to oonduct the necessary investigation to
determine whet not the offender is suitable for pre-trial diversion.

Please se @ your recommendation as soon as the investigation is
conplete. 7

@7 Sincerely yours,

Assistant U.S. Attorney

enc. P( ~184
7

1-12.602 ILetter to Offender-—(USA Form %

Re: In the matter of: 0
Complaint No. @
Dear s SG
The United States Attorney for has info%n that you have
committed an offense against the United States in violati#bn of Title '

United States Code, Section(s) . Description:

After reviewing your case, we have made a preliminary determination
that you may be an appropriate person to participate in the DNepartment's
Pre-trial Diversion Proaram. Pre-trial diversion means that this office
will not presently seek a conviction aaainst you. Instead, if you qualify
and are accepted, you will be placed in a pre-trial diversion program under
certain specified conditions described in a written agreement between you
and the government for a term to be determined by this office but not to
exceed twelve months. TIf you satisfactorily fulfill the conditions and

MARCH 23, 1984
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terms of your program, you will not be prosecuted, or, if you have already
been charged, the charges against you will be dismissed. If you violate the
conditions of the written agreement you may be removed from the pre-trial
diversion proaram, in which case this office will resume prosecution.

Decision to seek acceptance into this program is one that must
ultimately be made by you alone. Nevertheless, it is important that you
immediately discuss this matter fully and completely with your attorney
inasmuch as your participation in this program will oconstitute a waiver of
certain rights afforded to you by the Constitution. Specifically, you must
waiver your right to a speedy trial and your right to have an indictment
presented to a grand jury within the applicable statute of limitations. If
you believe you are financially unable to retain the services of an
attorney, and thegefore would like an attorney appointed to represent you,
this would be do eral days prior to the date of your interview for pre-
trial diversion. (9’

If you desire é further considered for the pre-trial diversion

program, please let us at your earliest convenience.

Any information furnis connection with your application for pre-
trial diversion will be confi ial and will not be admissible on the issue
of guilt in subsequent crimina ings.

In order to ensure that appropriate procedures can be initiated as soon
as possible, please respond promptly. /pl‘

Very tn&surs,

United State rney

Assistant United States Attorney

Form USA-185 O/

1-12.603 Agreement-—(USA Form 186)
UNITED STATES OF AMERICA

Ve

Name

Street Address

MARCH 23, 1984
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City and State

File No.

Telephone No.

AGREEMENT FOR PRE-TRIAL DIVERSION

It appearing that you are reported to have committed an offense against
the United States on or about in violation of Title , United
States Code, Section(s) in that you did: P

Upon responsibility for your behavior and by your signature
on this Agr appearing, after an investigation of the offense, and
your background, the interest of the United States and your own
interest and the interest of 3justice will be served by the following
procedure; therefore 0

On the authority of orney General of the United States, by
, United States Attor the District of
prosecution in this Distrl. this offense shall be deferred for the
period of months from thi te, provided you abide by the following
conditions "and the requirements o Agreement set out below.

Should you violate the cond1t1
Attorney may revoke or modify any
program or change the period of supervi
twelve months. The United States Attorney
at any time. The United States Attorney ma
of your supervision initiate prosecution for th
the conditions of this Agreement. 1In this cas
notice specifying the conditions of the Agreement

this Agreement, the United States
s of this pre-trial diversion
which shall in no case exceed
lease you from supervision
any time within the period
fense should you violate
111 furnish you with
have violated.

After successfully completing your diversion progr fulfilling all
the terms and conditions of the Agreement, no prosecut for the offense
set out on page 1 of this Agreement will be instituted in this District, and
the charges against you, if any, will be dismissed.

Neither this Agreement nor any other document filed with the United
States Attorney as a result of your participation in the Pre-trial Diversion
Program will be used against you, except for impeachment purposes, in
connection with any prosecution for the above-described offense.

General Conditions of Pre-trial Diversion

(1) You shall not violate any law (federal, state and local). You
shall immediately ocontact your pre-trial diversion supervisor if arrested
and/or questioned by any law enforcement officer.

MARCH 23, 1984
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(2) You shall attend school or work regularly at a lawful occupation
or otherwise comply with the terms of the special program described below.
If you lose your job or are unable to attend school, you shall notify your
pre-trial diversion supervisor at once. You shall consult him/her prior to
job or school changes.

(3) You shall continue to live in this judicial district. If you
intend to move out of the district, you shall inform your supervisor so an
appropriate transfer of program responsibility can be made.

(4) You shall report to your supervisor as directed and keep him/her
informed of your whereabouts.

(5) You shall follow the program and such special conditions as may be

described below. &
& Special Conditions

%
,
e

I assert and certify that I am of the fact that the Sixth
Amendment to the Constitution of the Unit ates provides that in all
criminal prosecutions the accused shall enj e right to a speedy and

public trial. I also am aware that Rule 48(b§)£ the Federal Rules of
Criminal Procedure provides that the Court ma smiss an indictment,
information, or complaint for unnecessary delay in nting a charge to
the Grand Jury, filing an information or in bringing fendant to trial.
I hereby request the United States Attorney for the D% of to
defer such prosecution I agree and consent that any dela the date of
this Agreement to the date of initiation of prosecution, ovided for in
the terms expressed herein, shall be deemed to be a necessary delay at my
request, and I waive any defense to such prosecution on the ground that such
delay operated to deny my rights under Rule 48(b) of the Federal Rules of
Criminal Procedure and the Sixth Amendment to the Constitution of the United
States to a speedy trial or to bar the prosecution by reason of the running
of the statute of limitations for a period of months equal to the period of
this agreement.

I hereby state that the above has been read and explained to me. I
understand the conditions of my pre-trial diversion program and aaree that T
will comply with them.

MARCH 23, 1984
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Name of divertee

Defense Attorney

United States Attorney

Chief Pretrial Services Officer
(or Chief Probation Officer)

Date

Date

Date

Date

Form USA-186

MARCH 23, 1984
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1-13.000 ORDERS OF THE ATTORNEY GENERAL

This chapter lists all orders of the Attorney General pending their
incorporation into Title 28, Code of Federal Requlations (C.F.R.). The
cutoff date for publication in 28 C.F.R. is July 1st of each year.

In addition to listing such orders, selected orders of general interest
are reprinted as part of this chapter, or a reference is given to another
portion of this Manual where the order has been reprinted or otherwise

incorporated in the text.

For more information, contact the Office of Legal Counsel.

MARCH 23, 1984
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Federal Register

Order No. Date Vol. Page Date Subject Remarks
1024-83 8/1/83 48 35087 8/3/83 Part 9—Delegation of

Authority to FBI and DEA

Officials
1025-83 7/28/83 7 8 35892 8/8/83 Part 16—Revision of Depart- Proposed rule.

ment of Justice Regulations

& Inplementng the Freedam of
7 Information Act and the Privacy
Q Act of 1974

1026-83 8/6/83 48 /18/83 Part 60--Authorization of Final rule.

Federal Law Enforcement Officers Effective

to Request the Issuance 8/6/83.

of a Search Warrant
1030-83 9/8/83 48 41181 9 3 t 16--Freedam of Information Extends comment

and the Privacy Act of 1974; period to
ision of Implementation 10/3/83 on
: proposed rule.

1031-83 10/16/83 48 49509 10/26/83 Part 5@&, icy with Regard to Final rule.

Open Judigial Proeedings Effective 10/18/83.
1033-83 10/24/83 48 50312 11/1/83 Part 0—De1e§ of Authority Final rule.

to Deputize Effective 10/24/83.
1034-83 10/26/83 48 50713 11/3/83 Parts 0, 3, 8, 9 Final rule.
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Federal Register

Order No. Date Vol. Page Date Subject Remarks
1041-83 12/15/83 48 55996 12/16/83 Part 39-Enforcement of Proposed rule.
Nondiscrimination on the
7 Basis of Handicap in
Department of Justice
§ Programs
1043-84 2/3/84 4 ?@ 2/7/84 Part O-Designation of Final rule.
Acting Deputy Attorney Effective 2/3/84
General
1045-84 2/7/84 49 5921 & 84 Part 45-Amendment of Final rule.
Standards of Conduct; Effective 2/7/84
ignation of Deputy
ignated Agency
?ﬁcs Officials
1047-84 2/13/84 49 6485 2/22/84 'P Delegation of Final rule.
Au to Deputize Effective 2/13/84
Marsb@’
1051-84 1/27/84 49 7792 3/1/84 Part 39—§ nt of Supplemental Notice
Nondiscrimi on the
Basis of Handi in
Department of u@@
Programs @
1054-84 2024/843 49 10117 3/19/84 Part O—IntergovemenQ/ Final rule.

Affairs; Editorial
Amendments

Effective 2/24/84
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1-14.000 AUTHORITY TO CONDUCT GRAND JURY PROCEEDINGS

1-14.100 UNITED STATES ATTORNEYS

Since it is the duty of the U.S. Attorney within each district to
"prosecute for all offenses against the United States," the authority to
conduct grand jury proceedings exists by virtue of office. 28 U.S.C. §547.
The same is true of Assistant U.S. Attorneys. 28 U.S.C. §542.

1-14.200 DEPARTMENT ATTORNEYS

Attorneys who are regularly employed by the Department of Justice are
not empowered to uct grand jury proceedings unless they are specifically
directed to do the Attorney General or his/her delegate. The
applicable statutej .S5.C. §515(a), provides as follows:

The Atto¥y neral or any other officer of the
Department of spice, or any attorney specially

appointed by the ey General under law, may, when
specifically direct the Attorney General, conduct
any kind of legal eding, civil or criminal
including grand jury pr ings and proceedings before
committing magistrates whi nited States Attorneys are

authorized by law to conduct s whether or not he is a
resident of the district @ch the proceeding is
brought.

Section 515(a) was enacted to overm% decision in United States
v. Rosenthal, 121 F.2d 862 (S.D. N.Y. 190 lding that neither the
Attorney General nor his/her subordinates, incl gn retained counsel, had
authority to conduct grand jury proceedings. See USAM 9-11.351.

Regarding Special Assistant U.S. Attorneys, See% 1-3.540 11.352;

10-2.230.
%

1-14.210 Delegation of Authority Under 28 U.S.C. §515(a) With Respect to
Department Attorneys

The Attorney General has delegated to each Assistant Attorney General
and Deputy Assistant Attorney General authority under 28 U.S.C. §515(a) to
direct or to designate Department attorneys to oconduct grand Jjury

MARCH 23, 1984
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proceedings (Order No. 725-77, May 12, 1977). This delegation does not
carry with it the power to appoint attorneys from other agencies or fraom
private practice. See USAM 1-14.300.

1-14.220 ILetter of Authority

Each Department attorney designated to conduct grand jury proceedings
will be given the following letter of authority by the Assistant Attorney
General of his or her division:

Dear B

As an attorney for the government employed full
time the Department of Justice and assigned to the
Division, you are hereby authorized and
file informations and to conduct in the

Distric and any other judicial district
any kind egal proceedings, civil or criminal,
including gra jury proceedings and proceedings before
United States istrates, which United States Attorneys
are authorized nduct.

You may file @y of this letter with the
Clerk of the Dis Court to evidence this
authorization.

[5%1
Assistant Att neral
}'gion

\y

1-14.300 NON-DEPARTMENT ATTORNEYS GO

Non-Department attorneys, 1i.e., attorneys fr@;ol:her government

agencies or from private practice, must be appointed ice by Attorney
General or his/her delegate and take the appropriate oca the a Special
Assistant to the Attorney General (28 U.S.C. §515(b)) or office as Assistant
to the U.S. Attorney (28 U.S.C. §§543, 544). The letter of gppointment or
commission given non-Department attorneys will authorize such attorneys to
conduct grand jury proceedings under the procedures set forth such in USAM
9-11.352.

MARCH 23, 1984
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1-15.000 DOCUMENTARY MATERIAL HELD BY THIRD PARTIES

Pursuant to Section 201 of Title II of the Privacy Protection Act of
1980 (Pub. L. 96-440, Sec. 201), the Attorney General published "Guidelines
on Methods of Obtaining Documentary Materials Held by Third Parties." (See
28 C.F.R. §59). The intent of the regulations is to protect against
unnecessary invasions of personal privacy and to recognize the potential for
such invasions when the government seeks to obtain documentary materials
from third parties not themselves under investigation. The general thrust
of these quidelines is that a search warrant should not be used to obtain
documentary materials from a non-suspect, except where the use of a subpoena
or other less intrusive means would jeopardize the availability or
usefulness of the materials sought. When a warrant is sought, different
provisions apply depending on whether the person from whom the materials are
sought is: (1) a smterested third party; (2) a disinterested third party
who is a phys:.cn lawyer, or clergyman; or (3) a person possessing the
materials sough the purposes of public communication (e.g., a
newspaper, book or cast). This third provision is regulated directly
by statute (42 U.S. Oaa) These regulations and this chapter of the
United States Attorne ual are directed largely at the first two
provisions. @

1-15.100 DEFINITIONS OF TERMS

1-15.110 Documentary Materials - m on

The term "documentary materlals ns any materials on which
information is recorded. It includes, b not limited to, written or
printed materials, photographs, films or es, audio or video tapes,
and materials upon which information is el ically or magenetically
recorded. It does not include materials which titute contraband, the
fruits or instrumentalities of a crime, or thi herwise criminally
possessed. 28 C.F.R. §59.2(c). O/
1-15.120 Disinterested Third Party - Definition O/,

The term "disinterested third party" means a person or organization not
reasonably believed to be a suspect in the criminal offense for which the
materials are sought nor related by blood or marriage to such a suspect. 28
C.F.R. §59.2(b).

1-15.200 PROCEDURES TO BE UTILIZED UNDER GUIDELINES

MARCH 23, 1984
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1-15.210 Procedures Where Materials Sought are in Possession of a
Disinterested Third Party

Normally a search warrant should not be used to obtain documentary
materials held by disinterested third party. However, a search warrant may
be sought if the use of a subpoena or other less intrusive means would
substantially jeopardize the availability or usefulness of the materials
sought. Except as provided in USAM 1-15.220, the application for such a
warrant must be authorized by an attorney for the government. Attorney for
the government is defined in the regulations as having the same meaning as
that term does in Rule 54(c) of the Federal Rules of Criminal Procedure and
includes all U.S. Attorneys and Assistant U.S. Attorneys. 1In addition, the
Department takes the position that the phrase "an authorized assistant of
the Attorney General" set forth in Rule 54(c) as part of the definition of
the term "attorney for the government" is broad enough to include all
Department of tice attorneys assigned to investigate or prosecute cases
and their supe .

An exception e authorization requirement may be made in emergency
situations, where i iacy of the need to seize the materials does not
permit an opportunity secure authorization from the attorney for the
government. In such ions the application may be authorized by a
supervisory law enforceme fficer in the applicant's department or agency.
However, the U.S. Attorney rvising Department of Justice attorney (in
a case in which a division e Department is directly handling the
investigation or prosecution) m be notified of the authorization and its
justifying basis within 24 hours of/cﬂe authorization. 28 C.F.R. §59.4(a).

1-15.220 Procedures Where Materials %t are in Possession of a Dis-
interested Third Party PhysicrangLawyer, or Clergyman and Contailn

Confidential Information on Pat , Clients, or Parishioners

Furnished or Developed for Purpose Professional Counseling or
Treatment b

A similar but somewhat different procedures is, followed when the

disinterested third party is a physician, lawyer, ergyman and the

materials sought or other materials likely to be u}wed during the

execution of the search warrant oontain confidenti information on

patients, clients, or parishioners which was furnished or developed for the
purposes of professional counseling or treatment. As with other
disinterested third parties, a search warrant normally should not be used to
obtain such confidential materials. A warrant will be used only if the use
of a subpoena, or other less intrusive means of obtaining the materials,
such as a request, would substantially jeopardize the availability or
usefulness of the materials sought; access to the materials is of
substantial importance to the investigation or prosecution for which they
are sought; and the application of the warrant has been approved by the
appropriate Deputy Assistant Attorney General (DAAG) upon the recommendation
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of the U.S. Attorney or supervising Department of Justice attorney (in a
case in which a division of the Department is directly handling the
investigation or prosecution). The appropriate DAAG would be a DAAG for the
division which supervises the underlying offense being investigated or
prosecuted.

If the documentary materials were created or compiled by a physician
but, as a matter of practice, the physician's files are maintained at a
hospital or clinic, the files, for purposes of these regulations, are to be
deemed in the private possession of the physician; therefore, the
regulations would apply if the physician is a disinterested third party.
Such records would, however, not be deemed in the private possession of the
physician if the hospital or clinic itself were a suspect.

ption to the authorization requirement may be made in
where there is an immediate need to seize the materials
secure Deputy Assistant Attorney General approval.
plication may be authorized by the U.S. Attorney or
of Justice attorney. However, the appropriate

ral must be notified of the authorization and

Again, an
emergency situati
and not enough ¢ti
In such situations
the supervising
Deputy Assistant Atto

its justifying basis withi hours of the authorization. 1In these cases
(physician, lawyer, or cl ) there is no provision for an emergency
authorization by a supervi enforcement officer as is the case for
other disinterested third parti C.F.R. §59.4(b)(1) and (2).

See USAM 1-15.700, infra, for ist of contact points in the several
divisions to contact for advise puty Assistant Attorney General
approval. @

1-15.221 Request for Authorization to the % Assistant Attorney
General

of a disinterested
or a warrant must

’/\
Where the materials sought are in the poss&y
third party physician, lawyer, or clergyman, appli
be approved by the appropriate Deputy Assistant
described in USAM 1-15.220, supra. The request for au
Deputy Assistant Attorney General should be made in ng whenever
possible and is to include a copy of the warrant applicati as well as a
brief description of the facts and circumstances which form the basis for
the recommendation of the authorization. In addition, the request must
include a statement that it is authorized by the U.S. Attorney or the
supervising Department of Justice attorney. If the request for
authorization is made orally, or if, in an emergency situation, the
application is authorized by the U.S. Attorney or the supervising Department
of Justice attorney, a written record, as described above, must be sent to
the Deputy Assistant Attorney General within seven days. 28 C.F.R.
§59.4(b)(3).

MARCH 23, 1984
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1-15.230 Procedures Where Materials Sought are in Possession of a
Disinterested Third Party Professional Involved in a Doctor-Like
Therapeutic Relationship

There may be additional third-party professionals (e.g., psychologists,
psychiatric social workers, or nurses) who possess materials containing
private information similar to that held by doctors. The regulations are
intended to cover these relationships as well. 1In such cases, the U.S.
Attorney (or supervising Department of Justice attorney) should determine
whether a search for such materials would involve review of extremely
confidential information furnished or developed for purposes of professional
counseling or treatment, and if it would, the provisions described in USAM
1-15.220 for obtaining materials from physicians, lawyers, or clergymen must
be followed. At a minimum, the requirements for third party search warrants
described in 1-15.210 must be observed in all cases. 28 C.F.R.
§59.4(b)(5). j

1-15.240 Procedur@ ere Materials Sought are in Possession of a Person
Who Holds em An Relation to Some Form of Public Communication

Search warrants dig@’ at seizure of any work product materials or

other documentary materia ssed by a person reasonably believed to
have a purpose to disseminat e public a newspaper, book broadcast, or
other similar form of public ication are governed by Title I of the
Privacy Act of 1980 (42 U.S.C. aa_et seq.). Such warrants can only be
sought under very special circumst S, and t.he statute must be followed
closely. Questions as to such sear hould be directed to the Office of
Legislation of the Criminal Division a —3202

1-15.300 CONSIDERATIONS BEARING ON CHOICE O@ﬁ‘HODS

The guidelines set forth certain factors should be considered in
determining whether the use of a subpoena or other eaps less intrusive than
a search warrant would substantially Jeopardlz availability or
usefulness of the materials sought. These factors inc

A. The 1likelihood of destruction, alteration,/éncealment, or
transfer of the materials sought. In this regard, consideration should be
given to whether:

1. a suspect has access to the materials sought;

2. there is a close relationship of friendship, loyalty, or
sympathy between the possessor of the materials and a suspect;

MARCH 23, 1984
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3. the possessor is under the domination or coontrol of the
suspect;

4., the possessor has an interest in preventing disclosure of the
materials to the government;

5. the possessor's willingness to comply with a subpoena would be
likely to subject him/her to intimidation or threats of reprisal;

6. the possessor has previously acted to obstruct a criminal
investigation or judicial proceeding or refused to comply with court
orders; or

7. the possessor has expressed an intent to destroy, conceal,
alter, or transfer the materials.

B. The i 1& f the government's need to obtain the materials. In
this regard, consid é’\ should be given to whether:

1. the imnedig izure of the material is necessary to prevent
injury to persons or p@(ty;

2. prompt seizure i& sary to preserve the evidentiary value
of the materials; ﬁs

3. delay in obtaining@ materials would significantly
jeopardize an ongoing investigation prosecution; or

4, a legally enforceable fom%process, other than a search
warrant, is reasonably available as a /@ of obtaining the materials.

Note the fact that the disinterested third fy may have grounds to
challenge a subpoena is not in itself a sufficién sis for the use of a
search warrant. 28 C.F.R. §59.4(c). @

@

The guidelines do not apply to certain types oflnvestigatory
activities and searches. These include audits; examinations; regulatory,
compliance, or administrative inspections; foreign intelligence or
counterintelligence activities by a government authority pursuant to
otherwise applicable 1law; border and customs searches; access to
documentary materials for which valid consent has been obtained; and access
to documentary materials which have been abandoned at a known location or
which cannot be obtained by a subpoena because they are in the possession of
a person whose identity is not known and cannot be determined with
reasonable effort.

1-15.400 NON-APPLICABILITY IN CERTAIN SITUATIONS
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The guidelines do not supersede any other statutory, regulatory, or
policy limitations on access to or the use or disclosure of particular types
of documentary materials. These include, but are not 1limited to, the
provisions of the Right to Financial Privacy Act of 1978 (12 U.S.C. §3401 et
seq.); and the Comprehensive Alcohol Abuse and Alcoholism Prevention,
Treatment, and Rehabilitation Act of 1970, as amended (42 U.S.C. §4541 et
seq.). 28 C.F.R. §59.3.

1-15.500 SANCTIONS

Any federal officer or employee who violates the guidelines set forth in
28 C.F.R. §59 is subject to appropriate disciplinary action by the agency or
department by which he/she is employed. 28 C.F.R. §59.6.

1-15.600 CR%AX OFFENSES
Where the ny application involves a search for evidence of a

criminal tax offe r the jurisdiction of the Tax Division, the warrant
must be specifically #@bppeved in advance by that Division pursuant to USAM
6-2.330. 28 C.F.R. §5 tnote 1.

1-15.700 CONTACT POINTS FOR AND APPROVAL

In all cases involving offenseiéupervised by the Criminal Division all
questions as to these regulatio 3}% inquiries as to Deputy Attorney
General authorization should be cked to the Office of Enforcement
Operations at 633-3684. 0

For offenses under the jurisdiction @&e Tax Division, contact the
Chief of the Criminal Section of the Tax DivisiOh at 633-2973.

For offenses under the jurisdiction of %Wil Rights Division,
contact the Chief of the Criminal Section of the @1 Rights Division at

633-4067. O

For offenses under the jurisdiction of any other diwision, contact the
office of the Assistant Attorney General or a Deputy Assistant Attorney
General for the appropriate division.
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Access to Government Records:
Exemptions pertaining to U.S. Attorneys
FOIA
News media
Privacy Act
Procedures upon receipt of FOIA request
Procedures upon receipt of PA request

Acting U.S. Attorney

Advisory Committee of U.S. Attorneys:
Authority
Membership

Officers
Subcunnig
Standi

'I'ewpora!r&
Antitrust Division ( an'&tion)
Assistant U.S. Attorneys: 0
Authority
Recusation ’y
Associate Attorney General, Offi@ff

Attorney General, Office of

Attorney General's Advisory Committee o% Attorneys
(See Advisory Committee of U.S. Attor @

Attorneys, Department of Justice: S
Ethical responsibilities @
Open judicial proceedings

Authority:
Assistant U.S. Attorneys
Grand Jury:
Department attorneys
Non-Department attorneys
U.S. Attorneys
Special Assistants to Attorney General
Special Assistant U.S. Attorneys
Special Attorneys

1-14.200
1-14.300
1-14.100
1-3.540
1-3.540
1-3.540
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Boards of the Department of Justice:
Executive Office for Immigration Review
Foreign Claims Settlement Commission
United States Parole Commission

Bureaus of the Department of Justice:
Bureau of Prisons
Drug Enforcement Administration
Federal Bureau of Investigation
Immigration and Naturalization Service
Office of Justice Assistance, Research & Statistics
United States Marshals Service

Bureau of Priscn7
Civil Division (O rzation)
Civil Rights Division %anization)

Comments (Public) by Depa Personnel
(See News Media Press tion; Speeches)

Communications fram the Department:
Congressional
Office of Legislative Affairs
Procedures

To U.S. Attorneys /
. 6‘%

White House

Community Relations Service (Organization) @

Compelled Testimony: 0
Q

"Immunity"-compelled testimony

On behalf of defendant O’
Q

Conduct, Standards of:
28 C.F.R., Part 45
Office of Professional Responsibility
Reporting of violations

Confidential Information:
General Accounting Office access to
Open case files
Release under FOIA
Release under Privacy Act

Congressional Relations:
Correspondence
General Accounting Office audits/surveys

MARCH 23, 1984
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Contempt:
Civil
Criminal

Coordination of U.S. Attorneys' offices:
DOJ Order No. 2810.1

GAO audits/surveys:
Access to case files

Authority
Procedures
Role of Executive Office

Court Appoin%f U.S. Attorneys
Criminal Cases:
Discussion o releases
Press information guidelines

Press releases in @ases

Department of Justice:
Chart ’y
Key personnel

Organizational Statements :@

Boards

Bureaus /@
Divisions O
Offices

U.S. Attorneys 'OQ

Deputy Attorney General, Office of /CS\

Disbarment Proceedings GO
Q

Discovery:
Civil:
FOIA
Privacy Act
Criminal:
FOIA
Privacy Act

Disqualification of Judges

/

1-11.342
1-5.700

1-5.330
1-5.340
1-8.310
1-8.320
1-8.310

1-3.513

1-10.300

1-5.150
1-5.250

1-5.250

1-10.200

MARCH 23, 1984
Index, p. 3



UNITED STATES ATTORNEYS' MANUAL
TITLE 1--INDEX

Divisions of the Department of Justice:
Antitrust Division
Civil Division
Civil Rights Division
Criminal Division
Justice Management Division
Land and Natural Resources Division
Tax Division

Documentary Material Held by Third Parties

Drug Enforcement Administration (Organization)
Executive Offlcn r Immigration Review (Organization)
Executive Offlce . Attorneys (Organization)
Executive Office of& rustees (Organization)
Federal Bureau of Investx@ﬁn (Organization)
Foreign Claims Settlement Ca‘& n (Organization)

Federal Prison Industries (Organ 3@1

Forms:
Identity verification under FOI uests
Immunity forms: &
Authorization request

Information memo @
e . ﬁ

Authorization letter

Sample motion 0

Sample order @

Witness follow-up report O
Pretrial diversion forms: @

Agreement (USA 186)

Offender (USA 185)

Referral (USA 184)
Privacy Act disclosures record

Freedam of Information Act:
Civil/criminal discovery
Exemptions pertaining to U.S. Attorney records
Office of Information and Privacy
Operations within the Department
Procedure for request
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1-15.000
1-3.302
1-3.401
1-3.106
1-3.114
1-3.303
1-3.403

1-3.301

1-5.230

1-11.901
1-11.902
1-11.903
1-11.904
1-11.905
1-11.906

1-12.603
1-12.602
1-12.601
1-5.251

1-5.000
1-5.150
1-5.140
1-5.121
1-5.120
1-5.130
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Sanctions for violating FOIA: 1-5.160
Against Department 1-5.161
Against Individuals = 1-5.162

General Accounting Office (GAO):

Access to closed case files 1-8.330
Access to open case files 1-8.340
Authority 1-8.310
Conclusion of audit 1-8.350
Department /GAO letter of agreement 1-8.350
Procedures during GAO visit 1-8.320
Grand Jury: 1-14.000
Authority Department attorneys 1-14.200
Authority ,} n-Department attorneys 1-14.,300
Authority .S. Attorneys 1-14.100
Immigration and Na zation Service (Organization) 1-3.304
Immuni ty-Compel led Testiéw 1-11.000
Approval r& 1-11.130
Authorization procedu 1-11.100
Exigent circumstan 1-11.101

1-11.110
1-11.120

Assistant U.S. Attorn
Division attorney reque

ests
Availability of the privilege / 1-11.220
Informal immunity @ 1-11.500
Forms: O 1-11.900
Authorization letter 0 1-11.903
Authorization request @ 1-11.901
Information letter /‘ 1-11.902
Sample motion S 1-11.904
Sample order @ 1-11.905
Witness follow-up report O 1-11.906
Procedure upon receipt of authorization @ 1-11.300

Immunity, Judicial O/ 1-10.140

Information: Obtaining, Disclosing, and Witholding 1-5.000
(See News Media)

Intelligence Policy and Review, Office of 1-3.111
INTERPOL (Organization) 1-3.115
Judicial Districts and Circuits (Map) 1-3.001
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Judiciary:

Departmental relations with

Judicial disqualification

Representation of
Justice Assistance, Research & Statistics, Office of
Justice Management Division (Organization)
Juvenile Justice and Delinquency Prevention, Office of
Land and Natural Resources Division (Organization)

Law Enforcement 7sistance Administration (Organization)

Iegal Counsel, Of(%f

Legal Policy, Office 07

Legislation: O
Communications 0
Relations with Congress ’y
Distribution and disclosure
How to cite

Organization @
’/\

Purpose

Reliance upon 0
Q

Revision and maintenance

legislative Affairs, Office of

Manual, U.S. Attorneys':
Authority

Marshals Service, United States (Organization) :G

Media, News
(See News Media)

National Institute of Justice (Organization)

News Media:
Authorization to close proceedings to press
Comments by Departmental personnel
Department review of releases
Department review of speeches/statements/articles
FOIA/PA requests
Obtaining, disclosing and withholding information
Press release guidelines:

MARCH 23, 1984
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Civil cases
Criminal cases
Criminal tax cases

Discussion with potential defendant
Discussion with other agencies

General style of releases
Searches of

Subpoena of

Questioning of

Obtaining, Disclosing and Withholding Information

(See News Media)

Office of:
Associate Z ey General
Attorney Ge
Deputy Attorn neral
Information a acy

Intelligence Poli Review

Justice Assistance, (Reséarch and Statistics
ency Prevention

Juvenile Justice and "Del
Legal Counsel

Legal Policy 'y
Legislative Affairs

Pardon Attorney

Professional Responsibility

Public Affairs
Solicitor General

Orders of the Attorney General
Other Government Agencies:
Liaison of U.S. Attorneys with
Relationships with client agencies

Pardon Attorney, Office of

Parole Commission, United States (Organization) /

Press Information
(See News Media)

Pretrial Diversion Program:
Agreement
Eligibility criteria
Forms:
Agreement (USA 186)
Offender (USA 185)
Referral (USA 184)

&
o

1-5.550
1-5.540
1-5.580
1-5.560
1-5.570
1-5.590
1-5.401
1-5.410
1-5.420

1--5.000

1-13.000
<

S -9.110

Oé 1-9.100

1-3.108
1-3.402

1-12.000
1-12.400
1-12.100
1-12.900
1-12.603
1-12.602
1-12.601
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History
Participation
Reporting

Services

Speedy Trial Act and
Termination

Prisons, Bureau of

Privacy Act (5 U.S.C. §552a):
Civil discovery
Criminal discovery
Form for recording disclosures
Judicial remedies for violations
General diﬁ ion
Operations wi the Department
Procedure fo est

Pro Bono Cases by DepaZyttomeys
,@ice of

Professional Responsibili

Prosecution after Compulsion of?s imony

Public Affairs, Office of @

Publications of the Department (9
By Department component O

Under FOIA @
U.S. Attorneys' Bulletin Special Edit @

U.S. Attorneys' Manual /;S\

Public Comments by Department Personnel

Recusation:
Assistant U.S. Attorney
U.S. Attorney
U.S. Attorney's office

Relations with Congress:

Correspondence

General Accounting Office audits:
Access to closed case files
Access to open case files
Authority
Conclusion of audit
Department /GAO letter of agreement
Procedures during GAO visit
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1-12.010
1-12.200
1-12.600
1-12.300
1-12.700
1-12.500

1-3.301

1-10.000
1-3.112
1-11.000

1-3.109
1-1.700
1-1.700
1-5.170
1-5
1=1

271

1-8.330
1-8.340
1-8.310
1-8.350
1-8.350
1-8.320
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Relations with Judiciary
(See Judiciary)

Relations with Other Government Agencies
(See Other Government Agencies)

Relations with the Private Bar and Judiciary
(See Judiciary)

Reporting System, Attorney General's Daily:
Agency conflicts
Allegations of improper Department employee conduct
Emergencies
New important cases

Pending ilﬂﬁmt cases
Search Warrant: &

News media
Third party doc ntz
Solicitor General, Offi

Special Assistant: 'V
to Attorney General @
U.S. Attorney
Speeches: /@
Press Information
Review of by Department
(See News Media) @
’/\

Standards of Conduct: 6\
28 C.F.R., Part 45 @

Office of Professional Responsibility

Reporting of violations Oé

Statutory Violations by Department Personnel:
FOIA violations
Privacy Act violations

Subpoena of Reporters
(See News Media)

Tax Division (Organization)

United States Attorney:
Actions for civil penalties, requests for

1-10.000

1-9.000

1-10.000

1-5.401
1-15.000

1-3.104

1-3.206

1-3.530
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Advisory Committee of U.S. Attorneys 1-2.200
Appellate responsibilities, Assistant U.S. Attorneys 1-3.530
Authority: 1-3.511
Litigation against state governments/agencies/entities  1-3.511.5
CGrand Jury proceedings 1-14.100
Designation of Acting U.S. Attorney 1-3.512
Liability, civil and criminal 1-3.515
Recusation 1-3.514
Vacancy in office 1-3.513
United States Attorneys' Bulletin Special Edition 1-5.271
United States Attorneys' Manual:
Authority 1-1.200
Distributi?7 disclosure 1-1.400
How to cit 5 1-1.600
Organization d) 1-1.300
Purpose 1-1.100

Revision and mainte 1-1.500

Reliance upon ; é 1-1.200

United States Marshals Servi@ 1-3.306
;@ 1-3.402

United States Parole Commission

Vacancy in U.S. Attorney's Office 1-3.513

Violation of Statutes by Department Per%l:

Freedom of Information Act violations 1-5.160
Privacy Act violations @ 1-5.260
Witnesses: /CS\
Contempt:
Civil GO/ 1-11.342
Criminal @ 1-11.343
Department personnel as 1-7.000
Immunity-compelled testimony O/ 1-11.000
Procedure:
Where U.S. is a party to action 1-7.300
Where U.S. is not a party to action 1-7.200

MARCH 23, 1984
Index, p. 10



U.S. Department of Justice

Executive Office for United States Attorneys

Washington, D.C. 20530
June 29, 1984
TO: Holders of United States Attorneys' Manual Title 1

FROM: United States Attorneys' Manual Staff
Executive Office for United States Attorneys

Stephen S. Trott
Assis t Attorney General
Crim @Division
RE: PRE-TRI ?’ERSION PROGRAM
NOTE: 1. This is gféyed pursuant to USAM 1-1.550.
2, Distribu Holders of Title 1.
3. Insert in t of USAM 1-12.000.
AFFECTS: USAM 1-12.020 ;@
/

The following should be ssgéfjtuted for USAM 1-12.020:

1-12.020 Principles of Operation <SB;.

PTD is an exercise of prosecutorial diS€hetion according to
standardized guidelines which attempts to i-’?.ﬁ;y offenders most
susceptible to rehabilitation and to focus re"uwﬂ‘itation efforts
on them very early in the criminal justice proc:@;--generally
prior to indictment. The exercise of prosecutorﬁx" iscretion
centers on determining which offenders have not ad ed a
criminal life pattern and should be diverted out of the system.
If, at the time the offender is diverted, the offender has
already been charged, the charges may be dismissed. If the
charges are to be deferred rather than dismissed, the prosecutor
should seek an order for a continuance pursuant to the provisions
of 18 U.S5.C.§3161(h) (2). The court's approval is sought for the
continuance and not for approval of the terms and conditions of
the pre-trial agreement. If program participation is successful,
the offender will not be prosecuted; if unsuccessful, prosecution
may be resumed. In order to consider a case for diversion, the
prosecutor must ascertain that the case is one that could be

T™ # 1.030






U.S. Department of Justice

Executive Office for United States Attorneys

Washington, D.C. 20530
June 21, 1984

TO: Holders of United States Attorneys' Manual Title 1

FROM: United States Attorneys' Manual Staff
Executive Office for United States Attorneys

15" Steplhfnes. Trott
e Assistant Attorney General
‘4 CriminalfDivision

%ﬁh Immunity

NOTE: 1. This is issued) pursuant to USAM 1-1.550.
2. Distribute be’ Hglders of Title 1.
3. Insert after USMMA1-11.360.

AFFECTS: USAM 1-11.400

The following should be substitup€d for the first
paragraph of USAM 1- ll 400:

After a person has given testimony or (provided information
pursuant to a compulsion order--except where (Mmunity is
approved for the limited purpose of obtainling fegords pursuant
to United States v. Doe, U8, , (decided(February
28, 1984)-an attorney for the government shall not/Ipitiate
or recommend prosecution of the person for an offernge/or
offenses first disclosed in, or closely related to,”such
testimony or information without the express written authorization
of the Attorney General.

™ 3§ 1.031

DOJ-1984-07









U.S. Department of Justice

Executive Office for United States Attorneys
Washington, D.C. 20530 V
April 24, 1984

TO: Holders of United States Attorneys' Manual Title 1

FROM: United States Attorneys' Manual Staff
Executive Office for United States Attorneys

Stephen S. Trottsng?”
Assistant Attorney General
Criminal Division

RE: EllgﬁZEAity Criteria

NOTE: . Th1g§; issued pursuant to USAM 1-1.550.
¢ Dis te to Holders of Title 1.

. Inser g:/font of USAM 1-12.100.
AFFECTS: USAM 1-12.10

'/

The following should be subfi§§uted for the material at USAM
1-12.100

1-12.100 Eligibility Criteria ;(:)

The U.S. Attorney shall not, withggk“ he written consent of
the Assistant Attorney General of the Cr1 Division, divert
any individual against whom a prosecutable f exists and who:

A. 1Is accused of an offense which, under stlng

Department guidelines, should be refer {:ﬁb the state
for prosecution; "//

B. 1Is a person with any prior state or federal felony
conviction or with any prior state or federal
misdemeanor conviction for the same type of offense;

C. Is a public official or former public official

accused of an offense arising out of an alleged
violation of a public trust;

™ 1.028






29 U.S8.C. 8162

29 U.S5.C.S§186

29 U,.,8.C.8215-216
29 U.S.C.85308

29 U.S.C.§439

29 U.S.C.§463

29 U.S5.C.§501(c)
29 U.S.C.§502-504
29 U.S8.C.§522

29 U.5.C.§530

29 U.8.C.§81111

29 U.8.€.81131, 1141
45 U.S.C.§152

45 U.S.C.§181

47 U.S.C.

§506“?2
<

General Litigation E;{

Advice Section

18 U.S.C.§112
18 U.S.C.§878

18 U.5.C.8§970

18 U.8.C.81116

18 U.S.C.§1201(a) (4)
18 U.S.C.§1201(d)

18 U.S.C.§1501-1510
18 U.S.C.51621-1623
18 U.S.C.§2511-2512

Fraud Section

2 U.S.C. §261-270
2 U.S.C. §431-453

18 U.S.C. §241-242

18 U.S.C.§591-612
18 U.S.C.§1913

42 U.S.C.S§1973(i) (c)

Y,

8
ok

Approval for diversion in any tax case must be obtained from
the Assistant Attorney General of the Tax Division.

Approval for diversion in any civil rights case must be
obtained from the Assistant Attorney General of the Civil Rights

Division.

GPO 807-188
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