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5-1.000 THE LAND AND NATURAL RESOURCES DIVISION

5-1.001 Establishment

The Public Lands Division of the Department of Justice was created
on November 16, 1909 (Circular No. 114); it was given the name of Lands
Division in 1933 (Order 2507, December 30, 1933), and was designated the
Land and Natural Resources Division on October 18, 1965.

5-1.100 AREA OF RESPONSIBILITY

5-1.110 Gener.

The Land al Resources Division administers on behalf of the
Attorney General 1 ion relating to:

A. All civil cases matters relating to acquisition, management,
control, protection, disposition, by the United States, its
agencies, officers, ors, of federally owned land and natural
resources within the tern imits of the United States, on or owver
the Outer Continental Shelf e United States, and, to the extent
permitted by international law, under the high seas;

B. All civil cases and matters ich the United States asserts, on
behalf of Indian individuals and tribés, rights to property, including
hunting and fishing and water rights, as any other natural resource
interests of Indians and Indian tribes; @

C. All civil and criminal cases and mattet{‘ lating to the control and
abatement of sources of pollution, and the ion generally of the

physical environment. o/

More specifically, responsibilities of the Land Q ural Resources
Division, as set forth in 28 C.F.R. §0.65, embrace the f ng:

Subject to the general supervision of the Attorney General, and under the
direction of the Deputy Attorney General for criminal matters, and the
Associate Attorney General for all other matters, the following functions
are assigned to and shall be conducted, handled, or supervised by, the
Assistant Attorney General in charge of the Land and Natural Resources
Division:

A. Civil suits and matters in federal and state ocourts and administra-
tive tribunals, by or against the United States, its agencies, officers, or

NOVEMBER 1, 1984
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contractors, or in which the United States has an interest, whether for
specific or monetary relief, and also nonlitigation matters, relating to:

1. The public domain lands and the Outer Continental Shelf of the
United States;

2. Other lands and interests in real property owned, leased, or
otherwise claimed or controlled, or allegedly impaired or taken, by the
United States, its agencies, officers, or oontractors, including the
acquisition of such lands by condemnation proceedings or otherwise;

3. The water and air resources oontrolled or used by the United
States, its agencies, officers, or contractors, without regard to whether

the same are i related to the lands enumerated in subparagraphs 1 and
2 of this par ; and
4. The othe tural resources in or related to such lands, water
and air, except the following matters which would otherwise be
included in such ass t are excluded therefrom:
a. Suits rs relating to the use or obstruction of

or shipping thereon, being specifically assigned to the
Civil Division;

b. Suits and matters { volving tort claims against the
United States under the Feder Claims Act and special acts of
Congress, the same being Eally assigned to the Civil

navigable waters or ggvigable capacity of such waters by ships

Division;
c. Suits and matters involving oreclosure of mortgages
and other liens held by the United es, the same being

specifically assigned to the Civil and T visions according to
the nature of the lien involved;

d. Suits arising under 28 U.S.C. §2410 to title or to
foreclose a mortgage or other lien, the same specifically
assigned to the Civil and Tax Divisions according the nature of
lien held by the United States, and all other actions arising under
28 U.S.C. §2410 involving federal tax liens held by the United
States, which are specifically assigned to the Tax Division;

e. Matters involving the immunity of the federal government
from state and local taxation specifically delegated to the Tax
Division by §0.71.

B. Representation of the interests of the United States in all civil
litigation in federal and state oourts, pertaining to Indians, Indian

NOVEMBER 1, 1984
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tribes, and Indian affairs, and matters relating to restricted Indian
property, real or personal, and the treaty rights of restricted Indians
(except matters involving the oonstitutional and civil rights of Indians
assigned to the Civil Rights Division by subpart J. of this part).

C. Rendering opinions as to the validity of title to all lands acquired
by the United States, except as otherwise specified by statute.

D. Civil and criminal suits and matters involving air, water, noise,
and other types of pollution, the regulation of solid and hazardous wastes,
toxic substances, pesticides, and the control of the environmental impacts
of surface coal mining.

E. Civil and criminal suits and matters involving obstructions to
navigation, edging or filling (33 U.S.C. §403).

F. Civil iminal suits and matters arising under the Atomic Energy
Act of 1954 ( .C. §2011 et seq.) insofar as they relate to the
prosecution of vi ns committed By a company in matters involving the
licensing and operati nuclear power plants.

G. Civil and crimi its and matters relating to the natural and
biological resources of stal and marine environments, the Outer
Continental Shelf, the fishgga ervation zone and, where permitted by
law, the high seas.

H. Criminal suits and civil pe and forfeiture actions relating to
wildlife law enforcement under the red Species Act of 1973 (16 U.S.C.
§§1531-1543); the Lacey Act (16 U.S.C. 71 et seq.); the Airborne Hunting
Act (16 U.S.C. §724(j)-(1)); the Migr “Bird Act (16 U.S.C. §701 et
seg.); the Wild Horses and Wild Burros U.S.C §§1331-1340); the Bald
and Golden Eagle Protection Act (16 U.S.C. § a)=-(d)); and the Fish and
Wwildlife Coordination Act (16 U.S.C. §661 et

I. Performance of the Department's functi r §706.5 of the
regulations for the prevention of conflict of inte promulgated by the
Secretary of the Interior under the authority of the Mining Control

and Reclamation Act of 1977, section 201 (f), 91 Stat. 450, contained in
30 C.F.R. Part 706.

J. Conducting the study of processing sites required by section 115(b)
of the Uranium Mill Tailings Radiation Control Act of 1978, publishing the
results of such study and furnishing the results thereof to the Congress
and, based on such study, determining and taking whatever actions, if any,
shall be appropriate and in the public interest to require payment by such
persons as the study identifies, of all or any part of the costs incurred by

NOVEMBER 1, 1984
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the United States for such remedial action for which he determines such
persons are liable.

5-1.111 Litigation Involving Environmental Protection Agency

With respect to any matter assigned to the Land and Natural Resources
Division in which the Environmental Protection Agency is a party, the Assis-
tant Attorney General in charge of the Land and Natural Resources Division,
and such staff as he/she may specifically designate in writing, are
authorized to exercise the functions and responsibilities undertaken by the
Attorney General in the Memorandum of Understanding between the Department
of Justice and the Environmental Protection Agency (42 Fed. Reg. 48942),
except that Subpart Y of 28 CFR Part 0 shall continue to govern as authority
to compromise and 735&3 civil claims in such matters.

5-1.120 Statutes Adm(r'lgtered

e

The statutes administer the Division are listed in USAM 5-2.120,
5“3-111' 5“4-120' 5-50120' - 0' 5_70120' 5_9.120 arﬂ 5_10-120' infra.

5-1.200 ORGANIZATION ;@

5-1.210 General

The Division is administered by an i t Attorney General, who is
assisted by three Deputy Assistant Attorneys al.
5-1.220 Litigating Sections (9

The litigating functions of the Division are dis ed through nine
sections:

A. The Environmental Defense Section (described in deQ)? in USAM 5-
2.000, infra);
B. Ihe Environmental Enforcement Section (described in detail in USAM

C. The Land Acquisition Section (described in detail in USAM 5-4.000,
infra);

NOVEMBER 1, 1984
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D. The Indian Resources Section (described in detail in USAM 5-5.000,
infra);

E. The Indian Claims Section (described in detail in USAM 5-6.000,
infra);

F. The General Litigation Section (described in detail in USAM 5-7.000,
infra);

G. The Appellate Section (described in detail in USAM 5-8.000, infra);

H. The Policy, Legislation and Special Litigation Section (described
in detail in USAM 5-9.000, infra); and

I. The wu] and Marine Resources Section (described in detail in
USAM 5-10.000, i

5-1.230 Support Unit§ Q
s

Policy planning, legi a@ and special activities are assigned to the
Policy, Legislation and Spetd itigation Section (described in detail in
USAM 5-9.000, infra).

5-1.300 SUPERVISION AND HANDLING OFK& AND NATURAL RESOURCES DIVISION

%

5-1.301 General @
All cases within the area of responsibili the Land and Natural
Resources Division are subject to the supervi and control of the

Assistant Attorney General in charge of the Land@ﬁ Natural Resources
Division. As is hereinafter more fully set forth, th <§i§§;;sibilities for
direct handling of cases are divided into four general ications: (1)
cases for which authority has been delegated to the U.S. E{s}ieys which may
be directly referred to him/her by an authorized field officer or a federal
department or agency, see USAM 5-1.310, infra; (2) cases which are delegated
to the U.S. Attorneys by the Assistant Attorney General of the Division for
which the U.S. Attorneys are assigned primary responsibility, see USAM
5-1.323, infra; (3) cases which the Assistant Attorney General of the
Division determines shall be the joint responsibility of the Division and
the U.S. Attorney, see USAM 5-1.324, infra; and (4) cases for which the
Division retains primary responsibility, see USAM 5-1.325, infra.

MAY 1, 1985
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5-1.302 Pleadings to be Signed by the Assistant Attorney General

In all civil cases where the United States is a plaintiff, other than
direct referral cases, see USAM 5-1.410, infra, and specific cases or
classes of cases the Assistant Attorney General exempts from this
requirement, arising from matters in the litigating sections, all
complaints, stipulations or agreements for entry of judgment or dismissal
shall be signed, prior to filing, by the Assistant Attorney General.

5-1.310 Authority of U.S. Attorneys to Initiate Actions Without Prior
Authorization, i.e., Direct Referral Cases

Actions whi@y be initiated by the U.S. Attorneys without prior
authorization fr }& Land and Natural Resources Division are listed in
Land and Natural es Division Directive No. 8-80, amending Division
Directive No. 7-76 ( Fed. Reg. 53660). The pertinent portion of the
amended Directive is as @w;:_

By virtue of the autho vested in me by Part 0 of Title 28 of the
Code of Federal Regulations, particularly Sections 0.165, 0.160, 0.162,
0.164, 0.166, and 0.168 thereof ereby redelegate to the Deputy Assistant
Attorney General, certain Secti iefs and to the U.S. Attorneys the
following authority to act in conno®cti with, and to compromise, Land and
Natural Resources Division cases: /‘f&

Section I - AUTHORITY TO INITIATQ S

A. Delegation to U.S. Attorneys <53/‘

and restricted individual Indian land, not in ing new or unusual
questions or questions of title or water rights, 1f of any other
department or agency in response to a direct request iting from an
authorized field officer of the department or agency coicerned, without
prior authorization from the Land and Natural Resources Division, in
the following described cases:

1 Land Cases U.S. Attorneys are %y authorized to act in
matters concerning real property of the Unite %, including tribal

a. Actions to recover possession of property from tenants,
squatters, trespassers or others, and actions to enjoin trespasses
on federal property:

b. Actions to recover damages resulting from trespasses when
the amount of the claim for actual damage based upon an innocent
trespass does not exceed $200,000 (the U.S. Attorneys may seek
recovery of amounts exceeding $200,000 (i) if the actual damages
are $200,000 or less and state statutes permit the recovery of

MAY 1, 1985
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multiple damages, e.g., double or treble, for either a willful or
an innocent trespass; or (ii) if the actual damages are $200,000
or less, but the action is for conversion to obtain recovery of
the enhanced value of property severed and removed in the
trespass;

c. Actions to oollect delinquent rentals or damages for use
and occupancy of not more than $200,000;

d. Actions to collect costs of forest fire suppression and
other damages resulting from such fires if the total claim does
not exceed $200,000;

e. Actions to collect delinquent operation and maintenance

accruing on Indian irrigation projects and federal
rec ion projects of not more than $200,000;

%}jms to oollect loans of money or livestock made by

the Uni ates to individual Indians without limitation on
amount, loans made by Indian tribal organizations to
individual Indi if the loan agreements, notes and securities
have been ass by the tribal organizations to the United
States; ard

g. Actions to damages resulting from breach of a
timber sale contract the amount of the claim does not exceed
$200,000.

2. Environmental Cases @c uant to Paragraph 10 of the
Memorandum of Understanding bet Department of Justice and the
Environmental Protection Agency (4 . 48942) with respect to
the handling of litigation to which the onmental Protection Agency
is a party, all requests of the Envi al Protection Agency for
litigation must be submitted by the Agency its General Counsel
or its Assistant Administrator for Enfor to the Assistant
Attorney General, except that matters requiri immediate temporary

restraining order may be submitted by Regional inkstrators of the
Environmental Protection Agency simultaneously to . Attorney amd
the Assistant Attorney General. Consequently, pt for matters

requiring an immediate temporary restraining order, U.S. Attorneys are
not authorized to accept on a direct reference basis any matters or
cases originating 1in any office of the Environmental Protection

ency.

U.S. Attorneys are authorized to act without prior authorization from the
Land and Natural Resources Division, on behalf of federal departments or
agencies other than the Environmental Protection Agency, in response to a
direct request in writing from an authorized field officer of the department
or agency concerned (a copy of said request is to be forwarded forthwith to

NOVEMBER 1, 1984
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the Assistant Attorney General, Land and Natural Resources Division by the
U.S. Attorney) in the following environmental cases:

a. Civil or criminal actions involving the filling or the
deposit of dredged or fill material upon, or the alteration of the
channels of, the waters of the United States, in violation of
Section 10 of the River and Harbor Act of March 3, 1899 (33 U.S.C.
§403), or of Section 404 of the Federal Water Pollution Act
Amendments of 1972 (33 U.S.C. §1344) or of both statutes;

b. Civil or criminal actions involving the discharge of
refuse into the navigable waters of the United States, and, in
certain cases, their tributaries, in violation of Section 13 of
the Act of March 3, 1899 (33 U.S.C. §407), except for

i) in rem actions against vessels, which actions shall
e to be handled in the manner set forth in
tal Memorandums 374 and 376, dated June 3, 1964, and
inue to be under the jurisdiction of the Civil
Divisionpfand

(ii) i actions involving the discharge either of
oil or of dous substances, for which discharge a

government agen ther has imposed a civil penalty pursuant
to Section 311(b) f the Federal Water Pollution Control
Act Amendments of 1 3 U.S8.C. §1321 (b)(6)), or has under

consideration the i 12)0\ of such a penalty.

3. wWildlife and Marine Resou c& ses U.S. Attorneys are hereby
authorized to act, without prior ization from the Land and
it

Natural Resources Division, on behalf other department or agency
in response to a direct request in wr n'e/‘from an authorized field
officer if the department or agency cone A @ the following wildlife
cases:

a. Endangered Species Act of 1973, 16 0%51531 et seq.:
b. Lacey Act, 16 U.S.C. §3371 et seq.: 04

c. Airborne Hunting Act, 16 U.S.C. §742(3)(1)3

d. Migratory Bird Treaty Act, 16 U.S.C. §703 et seq.;

e. Migratory Bird Conservation Act, 16 U.S.C. §§715-715(d),
715(e), 715(£)=715(k), 715(1)=715(r);

NOVEMBER 1, 1984
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f. Bald and Golden Eagle Protection Act, 16 U.S.C.
§§668668(d);

g. Dingell-Johnson Fish Restoration Act, 16 U.S.C.
§§777777(1), 777(k);

h. National Wildlife Refuge System Administration Act, 16
U.S.C. §§668dd, 668ee;

i. Marine Protection, Research and Sanctuaries Act, 33 U.S.C.
§1431 et seq.:

j. Magnuson Fishery Conservation and Management, Act 16
U.S.C. §1801 et seq.;

k. Whalin; vention Act, 16 U.S.C. §981 et seq.;
1. Atlantic ‘@ Convention Act, 16 U.S.C. §971.;
m. Tuna Conventg t, 16 U.S.C. §951 et seq.;

n. Marine Mammal Act, 16 U.S.C. §1361 et seq.;
0. Sockeye Salmon or Pink n Fishing Act, 16 U.S.C. §776
et seq.;

p. Fur Seal Act of 1966, 16 U.s/{(slm et seq.;

g. Protection of Sea Otters on h Seas Act, 16 U.S.C.
§1171 et seq.;

r. Wild Free Roaming Horses and Bu% , 16 U.S.C.
§§1331-1340.; 0

s. Fish and Wildlife Coordination Act 6 U.S.C.
§§661667(e);

t. Animal Damage Control Act, 7 U.S.C. §426 et seq. ::/
u. Sponge Act, 16 U.S.C. §781 et seq.;
v. Northern Pacific Halibut Act, 16 U.S.C. §772 et seqg.; and

w. North Pacific Fisheries Act, 16 U.S.C. §1021 et seq.;

NOVEMBER 1, 1984
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Provided that upon receipt of referrals of any law enforcement action
under the above statutes, notice shall be given to the Wildlife and Marine
Resources Section before filing or declining to file an action, as set forth
in USAM 5-10.312, infra.

Provided that U.S. Attorneys are not authorized to commence actions
against foreign vessels or foreign fishermen under the Magnuson Fishery
Conservation and Management Act, 16 U.S.C. §1801 et seg., without prior
telephonic approval from the Section. The views of the U.S. Attorney for a
district to which a foreign vessel may be brought will be ascertained in
advance of seizure by the Coast Guard. The U.S. Attorney should then
contact the Section to discuss the complaint to be filed, release bond and
inventory arrangements.

5-1.320 Actions Jﬁgbject to Direct Referral to U.S. Attorneys

5-1.321 Prior Authori% Needed to Initiate Action

Except for cases whic authorized to be initiated directly by the
U.S. Attorneys, see USAM 5<=}. " Eg_a, actions may not be instituted
without the prior authorizat e Assistant Attorney General, who
shall sign the complaint prior ing filed. See USAM 5-1.302, supra.
In an emergency, authority to inéfitete an action may be requested by

Section having responsibility for the ision of the type of litigation

| %

telegraph or telephone. The reques ulg be directed to the Chief of the

5-1.322 Assignment of Actions Generally @

All cases which are not subject to dir ferral to the U.S.
Attorneys as set forth in USAM 5-1.310, supra, are in ly referred to the
Assistant Attorney General for review. Such review assigned to the
appropriate Section of the Division which then initiall @emines whether
the case should more appropriately be: (1) assigned to . Attorney,
see USAM 5-1.323, infra, (2) designated as a case to be hand the joint
responsibility of the U.S. Attorney and the Division, SAM 5-1.324,

supra, or, (3) retained by the Division for its direct handling. See USAM

-1.325, infra. The costs of litigation and the proximity of the U.S.
Attorney to the court result in a large percentage of cases being assigned
to the U.S. Attorneys. However, the nature of the issue of law involved,
the relative national or financial importance of the case, the precedential
possibilities of the litigation, and the need for the Division to retain a
cadre of staff attorneys trained in the trial of cases, are oconsiderations
in making case assignments.

NEVERBER 11984
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5-1.323 Cases Assigned to U.S. Attorneys

Assignment of case responsibility to the U.S. Attorney is always with the
understanding that the Assistant Attorney General of the Division has
supervisory responsibility on behalf of the Attorney General ower al
litigation under the jurisdiction of the Division. Where possible, the
Division will promulgate categories of cases which will be assigned to the
U.S. Attorneys; these assignments may distinguish between U.S. Attorneys on
the basis of their experience and expertise with respect to such cases. If
an assignment of any such case is xmde pursuant to USAM 5-1.324 or 5-1.325,
infra, the notice of assignment to the U.S. Attorney will note the
exception.

[

The U.S. Attorney shall be primarily responsible for all cases assigned

to him/her. he/she feels that he/she cannot accept responsibility by
reason of a ict of interest, the lack of personnel or expertise in
his/her office, her good reasons, he/she should immediately oconsult
with the Chief e appropriate Section to determine if some other

assignment of res bii ty can be made.

Regular communicati 1d be maintained with the appropriate Section

of the Division regardi e _oonduct of litigation assigned to the U.S.
Attorneys, especially if an ems arise in connection with a case. The
Division is organized so as intain considerable expertise in the
particular subject matter areas r the jurisdiction of the Division and
is, therefore, in a position ide valuable assistance to the U.S.
Attorney, including assistance in ing pleadings and briefs as well as
providing general advice on the tive law and the handling of
litigation. A copy of the final entered in any case must be
transmitted promptly to the appropriate ion of the Division.

5-1.324 Cases Assigned as a Joint Resmnsibil%

If the appropriate Section of the Division feel
be handled as a joint responsibility of the U.S. At the Division,
the Chief of the Section shall make the assignment ini with a written
description of the expected division of work and res ibility for the
case. In the event the U.S. Attorney inwvolved is not satisfied with the
assignment, he/she shall consult with the appropriate Section Chief to
resolve the assignment and/or division of responsibility. Any remaining
differences will be resolved by the Assistant Attorney General of the
Division. At least three months before trial, a firm understanding will be
reached between the Division and the U.S. Attorney on trial responsibility.

a given case should

NOVEMBER 1, 1984
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Either the Division or the U.S. Attorney may request a change in the
assignment at any time. The Division will periodically review all joint
responsibility assignments with the objective that where Division assistance
is no longer required the case may be assigned to the U.S. Attorney under
USAM 5-1.323, supra.

5-1.325 Cases for Which the Division is Assigned Responsibility

If the appropriate Section of the Division feels that a given case should
be handled by staff attorneys in the Division, the Chief of the Section will
notify the U.S. Attorney, and the Chief of the Section and the U.S. Attorney
will then agree upon exactly what, if any, support services the U.S.
Attorney will provide to assist the staff attorneys in handling the
litigation. Againy any differences over such case assignments and the
provision of s rvices will be resolved by the Assistant Attorney
General in charge ivision.

5-1.326 Review and Change 0se Assignments

The  assignment of case
reviewed at any subseguent ti

ibility to the U.S. Attorney may be
e request of the U.S. Attorney, the
client agency, or the appropriate ion, and may be changed; a change of
assignment will only be made, how , after oonsultation with the U.S.
Attorney. As with all differences betweem a Section of the Division and the

U.S. Attorney, any differences concer assignment or handling of cases
will be resolved by the Assistant Attorne ral of the Division.
5-1.327 Case Weighting System @/,

implement a system
determine nore
to ensure a
weighting
tem.

A. Pu e - The purpose of this directive
of weighting all new cases in the Division in o
accurately the Division's attorney resource requir
fair workload distribution among attorneys. Ultimately,
system will be integrated into a computerized docket tracki

B. Case Weighting System - The weight of each case will be determined
by the number of attorney work days required to complete the case from the
time it is opened in a section until it is closed or transferred to another
section. The basic unit is one (1) point, which is eguivalent to one week
(5 days) of attorney time. Fractions of one week should be indicated by
applying .2 of a point per work day. For example, a case requiring 12
attorney work days would be assigned a weight of 2.4 points.
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1. The Section Chief is to determine weights by considering what
activities are likely to occur throughout the life of a matter, such as
preliminary injunction, discovery, factual investigation, legal
research, trial, jury trial, actions, travel, etc. The Section Chief
should also make a judgment as to whether such things as discovery will
be extensive or brief. The weight assigned to a case should reflect
the amount of supervisory or reviewing time required, as well as the
time required of the primary attorney.

2. Shared and supervised cases should be given two weight
numbers, the first for the case, and the second for the Division's role
in the case. For example, a supervised case requiring a total of 2
work weeks, but only 3 days of a Division attorney's time would be
weighted 6.

3. The e weight should only be changed when something
fundamental ich will cause a change in time requirements. The
weight should changed simply because a case has progressed,

certain activities rred, and there is less work remaining to
be done. < :

4. Case weights ar t iorities. However, when weighting a
case the Section Chief shou ider whether additional time is to be
spent on a case because of it iority.

5. This directive shall be ‘ef ive immediately with respect to
all new cases. Existing cases i 1 sectmns should be assigned
weights gradually, as time permits.
except Land Acquisition should be weigh ithin a period of one year,
so that weights will be available when terized docket tracking
system is implemented. The Land Acqu ion Section's existing
caseload should be weighted within two years. isting cases should be
weighted for their entire life span within a , past and future,
and not simply for their potential future activit o/

6. New case weights should be turned in to tive Office
on a weekly basis, using the form attached hereto. ormation
will be keypunched for eventual inclusion in the t tracking

system. Case weights should also be noted on each Section's own
docket cards.
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SECTION DATE
CASE WEIGHTS

Case Name and Court D.J. File No. Attorneys (s) Weight

7
G

%

Y,
/@(/

5-1.328 Case Priority System

A. Purpose The purpose of this di i is to implement a case
priority system in the Division to ensure that are assigned resources

appropriate to their level of importance and for Y management purposes.
This Directive amends L&NRD Directive No. 5- @ith regard to the
classification of cases. O/

B. Case Priority System Four levels of priority@ tablished as
follows: 7,

1. "H" (high priority) case. These are the cases deserving the
personal attention of the Associate Attorney General, the Deputy
Attorney General (in the case of criminal matters), the Assistant
Attorney General, or the General Counsel of a department or agency of
the United States. Designation and special handling of these cases
shall ocontinue under L&NRD Directive No. 7-78. It is anticipated that
this will constitute a small number of the Division's cases.
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2. Priority 1 case. Cases of the highest importance, meeting the
criteria of paragraph D, below.

3. Priority 2 case. Cases of mid-level importance, meeting the
criteria of paragraph E, below.

4. Priority 3 case. Cases of low importance, meeting the
criteria of paragraph F, below.

C. Procedure

1. Each Section Chief shall assign a priority to each new case as
it comes in;

2 Exi?'ng cases in all sections should be assigned new
priorities withi period of one year (except Land Acquisition which
is allowed two , so that priorities will be available when the
Division's comput docket tracking system is implemented;

the pnor:ity system cr listed below (and in Division Directive

3. Cases are ass? priorities by cm’parmg each case against
No. 7-78 in the cases priority cases). Of the six criteria

potentially associated wi case, the highest will determine the
priority. For example, a ca y rank low in money value, but he
absolutely critical to a Presi i@l Program. It would thus receive a

priority 1 designation (or "H" u to Directive No. 7-78) because
of its high rank under the program r%‘t criterion; and

4. New case priorities should to your case weight form
which you are required to submit weekly e Executive Office under
L&NRD Directive No. 15-78. For example, ﬁ‘the column in the form
designated "Weight" you may have a case assi weight of "2.4." You
should also show the priority designation par
form following the weight, such as "2.4(H)"

information will be keypunched for eventual incl in the docket
tracking system. Case priorities should also ed on each
Section's own docket cards. &)

D. The criteria for Priority 1 cases are:

1. Geographic Impact of Potential Judgment: regional or national
(i.e., greater than statewide);

2. Legal Impact of Potential Judgment: would set a legal
precedent of high importance;

3. Potential Impact on Presidential or Client Agency's Program:
case is of high importance to program;
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4. Financial Value in Dispute (either best estimate of ultimate
judgment or government appraisal, whichever is higher): over §1
million;

5 Potential Effect on Related Claims: case, not otherwise

deserving priority 1, could affect large number of claims, regionally,
or nationally; and

6. Court in Which Case is Pending: Supreme (this excludes Briefs
in Opposition).

E. The criteria for Priority 2 cases are:

1. raphic Impact of Potential Judgment: statewide (i.e.,
greater thana single judicial district);

2. Leg ct of ©Potential Judgment: would set a legal
precedent of pmportance;
3. Potential I on Presidential or Client Agency's Program:

case of medium import SP program;

4. Financial Value spute: between $101,000 and $1 million;
5. Potential Effect éﬁl&ted Claims: case, not otherwise
deserving priority 2, could eck~a large number of claims within a
state or judicial district; and @

6. Court in Which Case is Pendig t applicable.

F. All cases not designated H, 1 or 2 shot@/n assigned priority 3.

G. In addition to the foregoing, certain o%%factors may be taken
account in assigning priorities: O

1. Criminal enforcement actions should ge be accorded
higher priority than civil enforcement actions, all

j things being
equal;

2. Cases may change in levels of importance as they move from
district court to the court of appeals, if the issues appear to be
broadening in significance; and
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3. Cases which are highly controversial or sensitive should be
raised in priority.

H. There is apt to be some confusion during the transition to the new
system, especially with regard to Type C cases and to cases assigned to U.S.
Attorneys for handling, but in the long run, the new system should prove
more efficient than the old.

5-1.329 Identification, Special Handling and Coordination With Client
Agencies of High Priority Cases

A. Purpose The purpose of this directive is to set out for Division
attorneys procedures for the identification, proper handling and
coordination Vyth client agencies of high priority cases; so that client
agencies ha LQ- maximum opportunity to advise the Division of their
priorities, po e3, and views, and so that the Assistant Attorney General
and the Associate)"Attorney General are timely notified of significant,
highly visible and troversial cases.

B. Identificati High Priority Cases
J

1. Section Chi all be responsible for the identification of
high priority cases in Sections. High priority cases shall be
identified on the basis overall review of the factors set forth
in Attachment A hereto. If i cted that the designation of high
priority cases shall be our}s]{a% cases worthy of the time and
attention of a General C 1 of the Assistant Attorney General,

and worthy of bringing to the ntion of the Associate Attorney
General in the Division's weekly r .

2. In determining whether a case 1d be assigned the highest
priority, Section Chiefs shall be res for consulting with the
client agency to determine the importance case to the agency.
The priority accorded a case may be revised ime to time.

3. In addition, Section Chiefs shall meet pe ally with their
client agencies to discuss ways of improving client }zgultation.

C. Notification of the Assistant Attorney General of High Priority
Cases

| Section Chiefs shall be responsible for notifying the
Assistant Attorney General of high priority cases.
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2s Section Chiefs, biweekly, shall submit to the Assistant
Attorney General an agenda showing: (1) newly filed high priority
cases; (2) pending cases, the priority of which have been revised to
high priority status; and (3) pending high priority cases which have
had significant activity. The agenda shall indicate the nature of the
case, the reason it has been designated high priority, and the status
of the case.

3. In addition, Section Chiefs shall be responsible for informing
the Assistant Attorney General of pending developments in high priority
cases which are of extreme importance, visibility, or sensitivity, and
which the Assistant Attorney General may wish to bring to the immediate
attention of the Associate Attorney General.

D. Client Ccﬁ ination on High Priority Cases
v

iefs shall be responsible for early consultation
with client agen in all high priority cases. Consultation shall

a. The effe%xe litigation on the agency's policies ard

programs;
b. Use of agency ys, when appropriate, to assist in
the litigation, under the ction of the Section Chief;

c. Positions and argmen@ be advanced in the litigation;
d. Settlement or dismissal o% case.

2. In addition, to the maximum ext fossible in high priority
cases, Section Chiefs shall assure that cl agencies are provided
with final drafts of all briefs or pleadings rning the merits of
the case, or ooncerning any other issue a potential
significant effect on the case, at least 3 days i to the filing
date.

3. If a «client agency disagrees with a/ésition or
argument advanced in the case, the Section Chief shall consult with the
agency to resolve the disagreement. In the event of continued
disagreement, the matter shall be referred to the Assistant Attorney
General.

E. High Priority Cases Affecting Other Agencies

When a high priority case has a potential significant effect on an

agency not a party to the litigation, the Section Chief shall consult with
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the Assistant Attorney General to determine the nature and extent of
consultation appropriate under the circumstances of the case.

F. Weekly Report to the Associate Attorney General; Monthly Report to
the Attorney General

Significant developments in high priority cases shall be included in
the weekly report to the Associate Attorney General and the monthly report
to the Attorney General.

G. Ooordination with Solicitor General's Office and Office of legal
Counsel

1. Section Chiefs shall be responsible for assuring that attorneys
assigned high priority cases have familiarized themselves with

positio viously taken by the Solicitor General in cases involving
the same imilar issues before the Supreme Court. Section Chiefs
shall also responsible for determining whether cases raising the

same or similar/issues are presently being handled in the Solicitor
General's Office, , if so, the position of the Solicitor General on
such issues.

2. Section Chi all oonsider, with regard to each high
priority case, whether o consultation should take place with the
Solicitor General's Offi the Office of Legal Counsel concerning
any aspect of the case. i

dering the matter, the Section Chief
shall consult with the Assista?“ torney General.

H. Division Memoranda to the Solici General

Copies of all memoranda to the So@i or General concerning high
priority cases shall be provided to the Associ &Attorney General.

Q

ATTACHMENT A O

FACTORS TO BE CONSIDERED IN DESIGNATION OF HIGH PRI ES

A. Whether the case inwolves the interest of more than one federal
agency, or of more than one branch of a federal agency;

B. Whether the case involves an attempt to enjoin the enforcement of
an important statute, the implementation of a significant program, or the
conduct of federal law enforcement;
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C. Whether the case involves a constitutional challenge to important
legislation;

D. Whether the outcome of the case may have a significant effect on
government agencies, such as some litigation under NEPA, the Freedom of
Information Act, the Privacy Act, etc.;

E. Whether the case involves policies announced or issues publicly
addressed by the Administration;

F. Whether the case bears on the interests or activities of

Congress;

G. Whether the case involves possible misconduct by members of
Congress, judges or}i h officials in the Executive Branch;

H. Whether th presents an important or novel conflict between
state and federal au or between an Indian tribe and state or federal
authority); and

I. Whether the case ha%gn policy or military ramifications.

5-1.400 [Reserved] ;@

5-1.500 GENERAL PROCEDURES IN DISTRICT LITIGATION

5-1.510 General 0@
The instructions hereinafter set forth are/‘
under supervision of the Division, whether they be
to the U.S. Attorney, cases for which primary r
assigned to U.S. Attorneys by the Assistant Attorney
are the joint responsibility of the Division and the U.S.
which are the primary responsibility of the Division.

icable to all cases

5-1.511 Transmittal of Pleadings and Memoranda

Except for such papers as are originally prepared in the Department and
then transmitted to the U.S. Attorneys for filing, the U.S. Attorneys should
submit to the appropriate Section of the Land and Natural Resources Division
in each case involving matters under the jurisdiction of the Section, one
copy of the complaint and one copy of all other papers filed by any party or
by the court including pleadings, orders, proposed findings, judgments,
opinions, briefs, memorandums, offers in ocompromise, and any other
instrument or record.
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5-1.512 Stipulations

The U.S. Attorney may stipulate to any fact required to be proved by
the government, or to the authenticity of government records. In no case
except certain direct referral matters should a U.S. Attorney enter into a
stipulation concluding the substantive rights of the United States, or
consent to entry of judgment in favor of the adverse party, without specific
authority from the Land and Natural Resources Division. Specific authority
from the Land and Natural Resources Division to enter into such
stipulations, or consent to judgment, is required in all nondirect referral
matters and in the following direct referral matters: Direct referral
wildlife import, export, Airborne Hunting Act, Bald and Golden Eagle
Protection Act, and Wild Horses and Burros Act actions.

5-1.513 Assist@ Other Attorneys

U.S. Attorne their Assistants shall themselves oconduct and
direct all cases within the jurisdiction of this Division handled by them.
There is no objection Attorneys receiving assistance from attorneys
connected with other of the government in the preparation and trial
of cases, but it should stocd that such attorneys assist only, and
do not conduct, direct, or 1 cases in which they may be interested.
28 U.S5.C. §§§509,516 and 547. rial attorneys are only "of counsel" to
the U.S. Attorney; they do not trol or direct the conduct of cases in
which they are interested, and th y not sign pleadings or briefs on
behalf of the government or its off’cQ%employees, or agents.

5-1.520 Suits Against the United States,@eral Agencies or Officials
5-1.521 Appearances by U.S. Attorneys 0

Upon being served with the complaint designatu% United States or a

federal official or agency as a defendant, a U.S. At y shall immediately
take such steps as are necessary to protect the feder est, and shall
immediately transmit oopies of the ocomplaint and othér/ papers to the
supervisory section of the Land and Natural Resources Di¥ision. However,
when time permits, no appearance should be made until instructions from the
Department are obtained. If necessary, the request for instruction should
be only by telephone or telegraph, directed to the Chief of the Section
having jurisdiction over the type of action involved.
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5-1.522 Removal of State Court Actions

An action against the United States, a federal agency, or a federal
official, brought in a state oourt, may be removed to a federal court (28
U.S.C. §1442). The U.S. Attorney should seek instructions immediately as to
whether an action in a state court should be removed to a federal court, and
before receiving instructions, he/she should take no steps in the state
court which would prevent removal.

5-1.523 Sovereign Immunity Not Waivable

Neither the Department of Justice nor any U.S. Attorney may consent to
suits against the United States, its officers or agents. A recent statute
having some effectfpon the doctrine of sovereign immunity is the Act of
October 21, 1976, P. . 94-574.

(o

5-1.524 Service of Proce the Attorney General

The Attorney General h
Administrative Assistant to
pleadings and process for hi
from the Attorney General or hi
authority to accept such service.

5-1.525 Counterclaims (9

In suits against federal agencies, or 1 employees acting in their
official capacity, ocounterclaims shall not iled in the name of the
defendants. If a basis for a counterclaim exist such a suit, a separate
action may be filed in the name of the United Sta ut such action may be
filed only with the prior approval of the Assistant ney General.

ated the Deputy Attorney General and the
Attorney General to accept service of
In the absence of specific authority
designees, U.S. Attorneys have no

5-1.530-50 [Reserved]

5-1.560 Proposed Findings of Fact and Conclusions of Law

In all actions in the federal courts tried upon the merits without a
jury, care should be taken to have proper findings of fact and conclusions
of law entered by the court as provided by Rule 52(a), Federal Rules of
Criminal Procedure. When possible, two copies of the requests for findings
should be transmitted to the Land and Natural Resources Division for comment
and discussion before filing.
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5-1.570 Costs

In no case may payment of costs be waived. Whenever money is accepted
as full or partial payment, or in compromise, it must be applied first to
court costs.

5-1.580 Judgments

5-1.581 Recording Judgments

Whenever a judgment is obtained by the United States affecting title to
its property, the necessary recordation should be made promptly in
accordance with, the reguirements of local law and the provisions of 28

U.S.C. §1962 g.

5-1.582 Perfectin ?n of Judgments

Whenever a judgme money is recovered by the United States, the
necessary action shall Ir‘9&1 in accordance with the provisions of local
law to perfect and prese lien of the judgment upon all property of
the judgment debtor in the di t in which the judgment has been entered

or in any other district wher property of the defendant may be found.
See 28 U.S.C. §§1962 and 1963, also Rhea v. Smith, 274 U.S. 434 (1927).
5-1.583 Collection Of Claims or J s

Except when required by the cir
property other than money should be accep
claim, compromise, or judgment and in no
money be accepted until all incurred ocourt
followed in the oollection and transmittal of

5-1.584 Execution to Enforce Collection of Judgments O)

Whenever necessary to enforce collection of a money judgment, the U.S.
Attorney or the field attorney should ascertain such facts as the facilities
of his/her office will permit to determine whether the judgment debtor has
property subject to execution and whenever necessary should invoke the aid
of the field officer of the agency at whose instance the action originally
was instituted. If property subject to execution is found, execution should
be issued and a levy made. If no property subject to execution is
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found, execution should not be issued unless required by local law to
perfect or protect the judgment lien or its priority, or unless the U.S.
Attorney has reason to believe the issuance of execution will induce
voluntary payment. If no distrainable property is found, the Department
should be informed of the results of the investigation and the case should
be held in abeyance until a determination can be made as to what further
action should be taken.

5-1.585 Execution to Enforce Judgments for Possession

A judgment for possession of property owned by the United States should
be served upon all defendant trespassers, including those in privity with
such defendants. If they fail to vacate the property in accordance with the
judgment, a writ assistance should be obtained from the clerk of the
court and deliver the U.S. Marshal for execution. When justified by
unusual circumstan injunction may be obtained against the unlawful
occupants. If they use to vacate the premises as required by the
injunction, contempt ings may be instituted. Service of the
injunction upon each re nt is a prerequisite to the institution of
contempt proceedings.

5-1.586 Post-Judgment Collect%orts

V"lc""( ¢/

The instructions issued by @il Division governing action to be
taken for the collection of jud s, _set forth in USAM 3=8.200 are
applicable to all Jjudgments entered v{ vor of the United States, ard
reference is made to them for appropri guidelines to be followed in
collection activities to be undertaken aftef the entry of judgment i favor
of the United States in Land and Natural Refoyrces Division cases. This
does not enlarge the authority of cases beyonr@m limits stated in USAM
5-1.630, infra. Ve

$
5-1.590 Appeals Q%

5-1.591 Copies of Decisions to be Forwarded to Supervising Q),p'(m

In cases subject to the supervision of the Land and Natural Resources
Division in which a decision is rendered, the U.S. Attorney shall, by the
most expeditious means, forward a copy of the decision to the Chief of the
Section involved.
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5-1.592 Recommendation With Respect to Appeal

In any case handled by a U.S. Attorney in which a final decision is
rendered, the U.S. Attorney shall proceed in accordance with the provisions
of USaM 2-2.000.

5-1.600 SETTLEMENT AND DISMISSAL OF CASES

5-1.610 Settlement Authority of the Assistant Attorney General

The authority delegated by the Attorney General to the Assistant
Attorney General to compromise suits is set forth in 28 C.F.R. §§0.016
through 0.172. in hereinafter set forth, the Assistant Attorney General
has redelegat Section Chiefs, and to the U.S. Attorneys, authority to
compromise, cl dismiss, certain types of cases. Except for those
claims expressly cifically authorized to be compromised, closed or
dismissed by the u?e Attorneys, no claim or case within the area of
responsibility of thes/Land and Natural Resources Division may be
compromised, closed or \diSmissed without the specific authority of the
Attorney General, the Assisgt Attorney General or the appropriate Section
Chief. Instruction with to submitting proposed settlements or
compromises for approval, and authorization to dismiss cases, are set
forth in USAM 5-2.600, infra, ses under the supervision of the Land
Acquisition Section; USAM 5-4.600,¢1in , for cases under the supervision of
the Indian Resources Section; .600, infra, for cases under the
supervision of the Marine Resource ion; and USAM 5-6.600, infra, for
cases under the supervision of the Gene ,0'tigation Section.

5-1.620 Settlement Authority of Officers wﬂ:hn the Land and Natural

Resources Division U@

Certain authority of the Assistant Attorney ral to compromise
claims has been delegated to the Deputy Assistant At General and the
Chiefs of the various litigating sections. The most ch delegation
of authority was effected on October 29, 1976, by Land tural Resources

Directive No. 7-76. That directive as amended reads as follows:
Section II - AUTHORITY TO COMPROMISE, DISMISS, OR CLOSE CASES

A. Delegation to Deputy Assistant Attorney General

Subject to the limitations imposed by Paragraph D of
USAM 5-1.640, infra, the Deputy Assistant Attorney
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General in the Land and Natural Resources Division is
hereby authorized, with respect to matters assigned to
the Land and Natural Resources Division, to accept or
reject offers in compromise of claims against the United
States in which the amount of the proposed settlement
does not exceed $500,000, and of claims in behalf of the
United States in which the gross amount of the original
claims does not exceed $500,000.

B. Delegation to Section Chiefs

Subject to the limitations imposed by Paragraph D of
USAM 5-1.640, infra, the Chiefs of the litigating
sections of the Land and Natural Resources Division are

hereby horized, with respect to matters assigned to
their l%tive sections, to accept or reject offers in
compromi claims against the United States in which
the amoun e proposed settlement does not exceed
$300,000, of the claims in behalf of the United

States in which ghe gross amount of the original claim

does not exceed 3&)0.

5-1.630 Settlement and Dismissﬁﬂhority of U. S. Attorneys
L4

Land and Natural Resources Di% Directive No. 7=76 (41 Fed. Reg.

53660), as amended authorizes U.S. At to compromise, close or dismiss
certain cases. Pertinent portions Directive, as amended are as

follows: 0

C. Delegations to United States Attorneys®/‘

1. Compromise of Land Cases. E’#S ct to the
limitations 1mposed by paragraph D of 1.642,
infra, U.S. Attorneys are authorized, wi prior
approval of the Land and Natural Resources Di , to

referral land cases listed in subparagraph A-1/ of
section I, and in claims against the United States in
which the amount of the proposed settlement does not
exceed $200,000, if the authorized field officer of the
interested agency concurs in writing, except that where
the United States is a plaintiff, a U.S. Attorney may
accept an offer without the concurrence of the field
officer if the acceptance is based solely upon the
financial circumstances of the debtor.

accept or reject offers in compromise in the ejﬁ
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2. Compromise of Environmental Cases. Prior delegations
of authority to the United States Attorneys to settle
any type of case in which the Department of Justice
represents the Environmental Protection Agency, or the
Administrator or any other official of that Agency, are
hereby rewvoked; all offers in compramise of such cases
shall be submitted to the Assistant Attorney General of
the Land and Natural Resources Division for appropriate
action.

3. Compromise of Wildlife Cases. Subject to the
limitations imposed by this paragraph and section USAM
5-1.640, infra, United States Attorneys are authorized,
without prior approval of the Land and Natural Resources
Division, to le all direct referral actions relating
to wildlife @ enforcement. This delegation of
authority to .S. Attorneys to settle wildlife

import, export, e Hunting Act, Bald and Golden
Eagle Protection Wild Horses and Burros Act
actions.

4. Compromise of Condemna Cases.

a. Subject to the limita %ﬁmed in Paragraph

D of USAM 5-1.620, supra, ttorneys are hereby
authorized, without prior of the Land and

Natural Resources Division, cept or reject
offers in compromise of claims inst the United
States for Jjust compensation condemnation
proceedings in any case in which s amount
of the proposed settlement does )‘ exceed
$200,000.

$

b. when a U.S. Attorney has settled a cond
proceeding under the authority oconferred

by the foregoing subparagraph he shall

secure the entry of judgment and distribution of
the award, and shall take all other steps necessary
to dispose of the matter completely. The U.S.
Attorney concerned shall also immediately forward
to the Department a report, in the form of a letter
or memorandum, bearing his signature or showing
his/her personal approval, stating the action taken
and containing an adequate statement of the reasons
therefor. In routine cases, a form, containing the
minimum elements of the required report, may be
used in lieu of a letter or a memorandum. In any

NOVEMBER 1, 1984
Ch. 1, p. 27



UNITED STATES ATTORNEYS' MANUAL
TITLE 5—LAND AND NATURAL RESOURCES DIVISION

case, special care shall be taken to see that the
report contains a statement as to what the
valuation testimony of the United States would have
been if the case had been tried.

5. Closing or Dismissal of Matters and Cases. Subject
to the limitations 1imposed 1n Paragraph D of USAM
5-1.640, infra, a direct referral matter described in
Section I may be closed without action by the U.S.
Attorney or, if in oourt, may be dismissed by him if the
field officer of the interested agency concurs in
writing that it is without merit legally or factually.
Except for claims on behalf of Indian or Indian tribes,
the U.S. Attorney may close a claim without consulting

the fi office of the interested agency if he
concl a) that the cost of collection under the
circums would exceed the amount of the claim is

uncollecti : claims on behalf of Indian individuals or
Indian tribe y not be closed merely because the cost
of oollection mi exceed the amount the claim.

5-1.640 Limitations on Deleg

The authority to compromis ose or dismiss cases delegated in
USAM 5-1.620 and 5-1.630, supra, ma f exercised when:

A. For any reason, the compromis d& particular claim, as a practical
matter, will control or adversely influen e disposition of other claims
totaling more than the respective amounts ted above;

B. Because a novel question of law or/‘ guestion of policy is
presented, or for any other reason, the offer in the opinion of the
officer or employee cooncerned, receive the pe attention of the

Assistant Attorney General in charge of the Land atural Resources
Division; and

C. The agency or agencies involved are opposed /the proposed
closing or dismissal of a case, or acceptance or rejection of the offer in

compromise.

If any of the above oonditions exist, then the matter shall be
submitted for resolution to the Assistant Attorney General in charge
of the Land and Natural Resources Division.
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5-2.000 THE ENVIRONMENTAL DEFENSE SECTION

5-2.001 Establishment

The Environmental Defense Section was created on July 1, 1981, as part
of a Division reorganization. The predecessor section, the Pollution
Control Section, was abolished on that date.

5-2.100 AREA OF RESPONSIBILITY

5-2.110 General Responsibilities

The Env tal Defense Section defends, and supports and coordinates
the defense civil and criminal cases, matters and proceedings
arising under atutes enumerated in USAM 5-2.130, infra (all of which
statutes are oonce with the regulation and abatement of sources of
pollution or with® th ection of the natural environment). In
cooperation with the Envi ntal Enforcement Section, it prosecutes, and
supports the prosecut , civil and criminal matters arising under

Section 10 of the River r Act of 1899 and Sections 301 and 404 of
the Clean Water Act. The S also engages in certain other affirmative
litigation.

5-2.111 Defense of Actions Direct inst the United States, Its Agencies
and Officials :

The Environmental Defense Section ‘Ei responsibility for
defending actions brought against the Admindsktrator of the Environmental
Protection Agency, and his or her subordinaté)officials, and against the
Secretary of the Army, the Chief of Engineers of (the United States Army, and
their subordinate officials, challenging administrétife actions which those
officials have taken or failed to take under the statufes set forth in USAM
5-2.130, infra. Such actions may take the form ’4 challenges to
regulations promulgated by these officials, (b) challengés/to the propriety
of the issuance or denial of permits, (c) assertions that actions required
by law have not been taken, (d) challenges to measures taken or not taken
with regard to enforcement of the statutes listed in USAM 5-2.130, infra and
(e) any other defensive matters relating to the agencies' activites under
the statutes listed in USAM 5-2.130, infra.

Additionally, the Environmental Defense Section has Departmental
responsibility for litigation directed against any other federal agency or
official alleged to have violated any duties under the statutes listed in

March 5, 1984
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UsAaM 5-2.130, infra and also for litigation directed at federal installa-
tions, properties, and activities charged with violating applicable
discharge or emissions limitations, or other federal, state or local
pollution laws.

5-2.112 Cases Brought on Behalf of the United States

The Environmental Defense Section also has responsibility for civil and
criminal actions initiated on behalf of the United States to enforce the
provisions of Section 10 of the River and Harbor Act of 1899 and Sections
301 and 404 of the Clean Water Act, relating to unlawful filling or other
unauthorized activities undertaken in waters of the United States. As a
matter of policy and practice, these civil and criminal prosecutions are
initiated only at/the request of the Administrator of the Environmental
Protection Agen @hief of Engineers of the United States Army.

Whenever appar iolations of the above-mentioned statutes are
brought to the attentionXof the Department of Justice by persons or agencies
other than those with stat enforcement responsibilities, the Department
forwards reports of these arent violations to ocongnizant enforcement
officials for evaluation i referral for 1legal proceedings, if

appropriate.
Forwarding reports of suspect@olations to the appropriate agencies
affords them an opportunity to resolve tters administratively. It also

minimizes the government's vulnera to a number of technical,
procedural and equitable defenses. On ion, however, an action under
Section 10 or Section 13 of the River and Act may be initiated by the
Environmental Defense or Enforcement Secti .S. Attorneys at their own

instance. All such actions require the app ﬁf the Assistant Attorney
General, Land and Natural Resources Division. 0

Other affirmative litigation undertaken on of the agencies
responsible for administering the statutes listed i 5-2.130, infra
and on behalf of agency clients having facilities subjec ral, state
and local pollution control laws are initiated upon referra the
action by the client agency to the Section Chief, Envi ntal Defense
Section.

5-2.120 Overlapping Section Case Responsibility

While the Environmental Defense Sections responsible for defensive
actions inwvolving the statutes listed in USAM 5-2.130, infra cases arise
from time to time involving several different claims and defenses, only some
of which lie within the cognizance of the Environmental Defense Section.
The Chiefs of the appropriate Sections within the Land and Natural Resources

March 5, 1984
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Division will decide between or among themselves concerning the primary
assignment of such cases within the Division. The Section having primary
responsibility for the case also has the responsibility to coordinate with
the appropriate Section within the Division on all matters within said
Section's jurisdiction. This should be accomplished by furnishing copies of
pertinent pleadings and memoranda to said Section. Whenever possible, the
Division attorney with the primary responsibility for the case will notify
the U.S. Attorney of the identity of the attorney in any other Section who
may be contacted with respect to matters within the expertise of that
Section.

5-2.121 Responsibility for Cases With New Issues or an Altered Character

Occasionaldy, issues involving statutes within the Environmental

Defense Secti izance may be injected into existing litigation by way
of amendment lemental pleadings, etc. In such events, U.S.
Attorneys should fy the Chief of the Environmental Defense Section so
that the Section can rly perform its responsibilities.

On rare occasions, (th amental character of existing litigation may
change such that issues withih the cognizance of the Environmental Defense
Section become the dominant-’issmes. In such situations, the Environmental
Defense Section staff attorne ith advisory responsibility for the case
shall notify the Section Ch may request a transfer of Section

responsibility if he deems it ?ﬂte' If such issues become dominant

in a case where the U.S. Attorney h rimary responsibility, he may make a
written request to the Assistan rmey General, Land and Natural
Resources Division, to have the cas ansferred to the Environmental

Defense Section.

On occasion private plaintiffs may as ral common law nuisance
claims as a basis for relief against the Uni tates, its agencies and
officers. Any such case should immediately be t to the attention of

the Chief, Environmental Defense Section.

Q

5-2.130 Statutes Administered :/

The Environmental Defense Section is responsible for oconducting
defensive and certain other litigation as described in USAM 5-2,110, 5-2.111
and 5-2.112, supra arising under the following statutes:

A. Sections 10 and 13 of the River and Harbor Act of 1899, 33 U.S.C.
§§403, 407;

B. The Clean Water Act (Federal Water Pollution Control Act, as
amended), 33 U.S.C. §1251 et seq. (except for in rem actions against
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vessels, which are supervised by the Admiralty and Shipping Section of the
Civil Division);

C. The Toxic Substances Control Act of 1976, 15 U.S.C. §2601 et seq.;
D. The Safe Drinking Water Act of 1974, 42 U.S.C. §300f et seq.;

E. The Clean Air Act, 42 U.S.C. §7401 et seq.;

F. The Noise Control Act of 1972, 42 U.S.C. §4901 et seq.:

G. The Uranium Mill Trailings Radiation Control Act, 42 U.S.C. §7133
et seq.;

H. The F‘eder.? Insecticide, Fungicide and Rodenticide Act, 7 U.S.C.
§136 et seq.;

I. The Resource, rvation and Recovery Act, 42 U.S.C. §6901 et
seq. (also called the "Sy¥id Waste Act");

J. The Comprehensiv ironmental Response, Compensation and
Liability Act, 42 U.S.C. §9601 . (also called "Superfund" act);

K. Marine Protection, Resear Sanctuaries Act, 33 U.S.C. §1401 et
seq. ("Ocean Dumping Act").

5~2.200 ORGANIZATION

5-2.210 General @ Vo

The Section is administered by a Chief and
work of the Section is assigned among staff at
experience and workload. Generally speaking, all
involved to some extent with every aspect of the Section
are no specific units or other organizational subdivisi
information relating to the Section or cases within its supervision may be
obtained by calling the Chief or Assistant Chief at (202) 633-2219.
Information on a specific case should be requested from the staff attorney
assigned to that case. Where the staff attorney's name is unknown, the
docket clerk of the Section (202) 633-5251 will furnish that information.

istant Chief. The
according to
attorneys are
rk, and there
General
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5-2.220 General Duties of Staff Attorneys

In general, the following are the more significant duties of staff
attorneys assigned to the Environmental Defense Section; (a) to handle cases
authorized by statutes for direct review in appellate court; (b) to handle
environmental litigation in district ocourts in cases of major significance
when directed by the Assistant Attorney General, Land and Natural Resources
Division, pursuant to the policies set forth in USAM 5-2.300 et ., infra;
(c) to offer advice, policy guidance and trial assistance in environmental
cases in the district court where the U.S. Attorney or designated assistant
has primary responsibility for the litigation; and (e) to assume advisory
responsibility with respect to environmental isssues in cases falling within
the cognizance of other Sections of the Land and Natural Resources Division.

5-2.300 scm:w;@ AND HANDLING OF ENVIRONMENTAL DEFENSE SECTION CASES

5-2.301 Requests E%tructmns

All requests for tructions and guidance relating to the defense or
prosecution of actions jurisdiction of the Environmental Defense
Section shall be referred hief of the Environmental Defense Section
of the Land and Natural Resou
Washington, D.C. 20530 (202) 63

5-2.302 Assignment of Case Responsib Y

Responsibility for the handling o s under the supervision of the
Environmental Defense Section is assi the Chief of the Section under

the provisions of USAM 5-1.323 through 5-1. supra.

Authorization, i.e., Direct Referral Cas

5-2.310 Authority of U.S. Attorneys to Initia e(g.éi,ons Without Prior
e

At present, the Assistant Attorney General, Land %& ral Resources
Division, has delegated to the U.S. Attorneys the author act, without
prior authorization from the Land and Natural Resources Division, on behalf
of any other department or agency in response to a direct request in writing
from an authorized field officer of the department or agency concerned, in
the following environmental cases under the supervision of the Environmental
Defense Section and Enforcement Section in certain cases:

Civil or criminal enforcement actions involving the dredging or filling
or alteration of the navigable water of the United States and their

March 5, 1984
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tributaries in violation of Section 10 of the River Harbor Act of March 13,
1899 (33 U.S.C. §403), and in violation of Sections 301 and 404 of the Clean
Water Act, 33 U.S.C. §§1311, 1344. This authority is, however, revocable on
a case by case basis where, in the opinion of the Assistant Attorney
General, important or novel issues of law or policy are involved.

Generally speaking, direct referral cases are of a routine nature and
involve statutes whose interpretation is relatively well-settled.
Departmental policies on cases authorized for direct referral, however, are
not necessarily related to policies on case responsibility allocation. The
former have been formulated in oooperation with enforcement agencies to
afford them an opportunity for headquarters review of enforcement action
falling within unsettled areas of the law.

5-2.311 Notificat] Environmental Defense Section of Intention to
File Acti

Prior to filing a wl complaint or criminal information or return of
indictments in a case auythorized for direct referral, the Chief,

Environmental Defense Secti 1 be notified of the proposed action, and
shall be furnished with a the written request from the authorized
field officer for initiation o action.

Client Agencies

5-2.312 Transmittal of Papers t%a:nmntal Defense Section and

ved by a U.S. Attorney in a
pleading and paper filed

One copy of each letter prepared or
direct referral case, as well as one oopy
by any party or by the oourt, shall be
Environmental Defense Section, and two oopies
local officer of the referring agency (the local
to his agency in Washington, D.C.).

5-2.313 Authority to Handle Direct Referral Cases noes@vﬁ Extend to
Appeals /

The authorization to handle direct referral cases under the provisions
of USAM 5-2.310, supra extends to district oourt proceedings only.
Responsibility for appellate proceedings in all such cases remains in the
Division's Appellate Section. See UsAM 5-8.310 et seq., infra.
Accordingly, appeals in all such cases are governed by the procedures in
USAM Title 2, Appeals.

March 5, 1984
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5-2.320 Actions Not Subject to Direct Referral to U.S. Attorneys

5-2.321 Prior Authorization Needed to Institute Action

Except for cases not requiring prior authorization as stated in USAM 5-
2.310, supra no case under the supervision of the Environmental Defense
Section may be initiated by a U.S. Attorney without the prior authorization
of the Assistant Attorney General, who shall sign the complaint prior to its
being filed (see USAM 5-1.302, supra). Additionally, U.S. Attorneys may
not initiate upon direct referral cases arising under the statues listed in
USAM 5-2.310, supra where relief sought is monetary damages or civil
penalties in excess of the U.S. Attorneys' settlement authority.

No defensive matters may be handled by the U.S. Attorneys on direct
referral.

In cases undéthe supervision of this Section not authorized for
direct referral, in ?ﬁ the U.S. Attorney wishes to file an action in the
name of the United St ?request for such authority shall be sent to the

Assistant Attorney Genefal
Chief, Environmental De
cases will be determined i
5-1.322 through 5-1.325,

and Natural Resources Division, attention
Section. Responsibility for handling such
ance with the policies set forth in USAM

7,

5-2.400 [Reserved] @

5-2.500 GENERAL PROCEDURES IN DISTRICT LITIGATION

/\
5-2.510 General 1)

The general instructions set forth in USAM 5-@? et seq., infra with
respect to the handling of litigation under the juri of the Land and
Natural Resources Division apply litigation within jizanoe of the

Environmental Defense Section.

Particular attention should be given to litigation which is, or should
be, brought in the court of appeals in the first instance and, therefore,
which is handled exclusively by staff attorneys from the Environmental
Defense Section. Another class of cases requiring careful attention and
timely response is actions for injunctive relief against federal officials.
More detailed guidance on this latter category of cases can be found in USAM
5-2.530 et seq., infra.
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5-2.520 Preparing Responsive Pleadings in Actions Directed Against the
United States, Its Agencies or Officials

Whenever an action is initiated against an agency or official of the
Untied States, the underlying factual material required for the preparation
of responsive pleadings is forwarded from the headquarters of the concerned
agency to the Assistant Attorney General, Land and Natural Resources
Division, by way of a litigation report. Except in unusual circumstances,
agencies are required to forward a litigation report well in advance of the
sixty (60) day deadline for responsive pleadings specified by Rule 12(a).
If the U.S. Attorney has been given primary litigation responsibility, the
Environmental Defense Section will request the agency to forward a copy of
the litigation report to the U.S. Attorney concurrently with its transmittal
to the Assistant Attorney General.

There are, kl r, inherent delays in the customary procedure for

transmitting litiga ports. Service of the complaint may be upon the
agency headquarters 1 hington, D.C., and it may be some time before the
local agency field o is aware of the pendency of the action. To

minimize potential delays,

U.S. Attorney should immediately advise local
agency field offices and ]

ef, Environmental Defense Section, of the
pendency of actions in whi y may be a party or otherwise have an
interest. The field offices provided with copies of the complaint
and related documents as soon sible so that they can initiate the
preparation of a litigation report.

5-2.520(a) Temporary Restraining Order( | JPreliminary Injunctions

Occasionally, an action directed agains agency or official of the
United States will involve a motion for te ry restraining order or
preliminary injunction or otherwise require tha ion be taken on behalf
of the United States well before any responsive pl s are due. In such
cases the U.S. Attorney should immediately noti Chief of the
Environmental Defense Section (Telephone FTS 633-2 If memoranda,

affidavits or other responses must be filed prio the agency's
preparation of a litigation report, the U.S. Attorney shou r all legal
and factual positions with the Environmental Defense Seoti prior to

advancing them formally on behalf of the United States: It is the
responsibility of the Environmental Defense Section to coordinate such
positions with the agency headquarters in Washington, D.C.

5-2.521 Lis Pendens and the Recording of Judgments

In civil prosecutions under Sections 10 and 13 of the River and Harbor
Act and Section 301 and 404 of the Clean Water Act seeking prohibitory or
mandatory injunctive relief, complications may arise if the ownership of the
property in question changes hands during the pendency of the action. Where

March 5, 1984
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there is a threat of transfer or ownership, the U.S. Attorney should
consider filing a notice of the pendency of the action, or lis pendens. The
steps necessary for the filing of such a notice are determined by the law of
the particular state (see 28 U.S.C. §1964).

On occasions, the final judgment in a civil prosecution under these
statutes may, in effect, place a permanent burden on the property which was
subject to the unauthorized activities. 1In order to protect the future
interests of the United States, the judgment should be recorded in
accordance with the requirements of local law and the provisions of 28
U.S.C. §1962 et seq.

5-2.522 Discovery

One of th] advantages of civil, as opposed to criminal,
pollution contro tions is the availability of extensive discovery
under the Federal R Civil Procedure. A thorough discovery can result

in substantial narrow of the issues and frequently compel favorable
settlements. The Envi Defense Section maintains files of discovery
documents which have been successfully in past cases. Upon request
to the staff attorney, Attorneys may obtain pertinent sample
interrogatories, requests issions, etc., or other assistance in
preparing discovery for a partic case.

5-2.523 Trial Assistance /6\

U.S. Attorneys are encouraged equest assistance in trial
preparation from the staff attorney assi to a case. Section staff
attorneys are often in a position to obtain islative histories, archive
materials and technical infomation which is not ilable in U.S. Attorneys'
offices. Memoranda, trial briefs and informati unreported cases with
respect to contested issues of law can also be ed from the staff
attorneys. The Section is able to obtain the servi expert witnesses
through the headquarters of a number of different age%in Washington,
D.C.

To the extent possible, the Environmental Defense Section will also
make experienced staff attorneys available for assistance during the trial
of cases delegated to the U.S. Attorney's Office and within the Section's
cognizance. Requests for such assistance should be directed to the Chief of
the Environmental Defense Section.
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5-2.530 Suits Against the United States, Federal Agencies or Officials

5-2.531 General

Upon notification that an action has been initiated against the United
States, its agencies or officials, the U.S. Attorney should examine the
complaint and supporting documents to ascertain whether the action will
involve issues within the cognizance of the Environmental Defense Section.
If it appears that the Environmental Defense Section will have responsibil-
ity for the case (see USAM 5-2,112, supra), the U.S. Attorney should
promptly send a copy of the complaint and supporting documents to the Chief
of the Environmental Defense Sectiocn.

If the case S not appear to be the primary responsibility of the
Environmental De Section but appears that the Section may have advisory
responsibilities, c;yction Chief should be notified pursuant to USAM 5-

2.120, supra.
"4

5-2.532 Direct Review in the rts of Appeals

Most of the statutes 1i
review in the appellate courts
of the Environmental Protection
officials; all cases involving s itions for review in such cases
which may be served upon a U.S. Atto:zf uld be promptly forwarded to the
Chief of the Environmental Defense S i&oo

5-2.533 Citizens' Suits @
/\

n USAM 5-2.130, supra authorize direct
ious actions taken by the Administrator
, a well as certain other federal

The Clean Air Act, the Federal Water Polluti ntrol Act, the Marine
Protection, Research and Sanctuaries Act, the Noise ol Act, and several
of the other Acts also authorize citizen suits in the ed States district
courts against various persons, including federal off s. Normally, a
period of notice is required before such an action instituted.
Citizens' suits must be analyzed carefully to determine the oé‘ef sought in
the case, and the U.S. Attorney should promptly seek instruCtions from the
Chief, Environmental Defense Section, as to the handling of the case.

5-2.534 Suits Against the Secretary of the Army and Subordinate Officials
Under the River and Harbor Act of 1899

Administrative actions of the Secretary of the Army and subordinates
taken under Section 10 or 13 of the River and Harbor Act are subject to
judicial review only on the basis of the administrative record and under the
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arbitrary and capricious standard. Trial de novo should be resisted. See
Divosta Rentals v. Lee, 488 F.2d 674 (5th Cir. 1973); Bankers Life and
Casualty v. Resor, 469 F.2d 994 (5th Cir. 1972). Immediately upon receipt
of any such lawsuit, the U.S. Attorney should oontact the Chief,
Environmental Defense Section, for instructions as to the handling of the
matter.

5-2.600 SETTLEMENT AND DISMISSAL OF CASES

5-2.610 General

U.S. Attorneys are not authorized to settle or dismiss any case arising
under any of statutes listed in USAM 5-2.130, supra. Any offer to
settle or di any such suit must be directed to the Chief of the
Envirommental Section, who will take final action, or if the matter
is not within the of his/her the delegated authority, will forward the
offer, with his/her recommendation, to the Deputy Assistant Attorney
General, who, in turn, 11 either act upon the offer, or, if necessary,
refer the matter to istant Attorney General. Offers to settle or
campromise in direct refe cases, when transmitted to the Environmental
Defense Section, should ,?mlpianed by the recommendation of the
referring agency.

5-2.611 Transmittal of Settlement Of%g

Any offer to settle or dismiss ion shall be transmitted to the
Chief of the Environmental Defense Se referral to the Assistant
Attorney General and for such other action be directed by regulation.
Such offers should be accompanied by the writ nts and recommendation
of the referring agency. In emergency situati&gm':udw as with settlement
offers received during trial, settlement offers ng exclusively with
monetary damages or penalties may be communicat the Chief of the

Environmental Defense Section by telephone.

Whenever feasible, U.S. Attorneys should hold continuing discussions
with the referring agency prior to and during settlement negotiations. This
will ensure that the proposals being discussed are compatible with agency
policies and regulations and will facilitate agency approval.

5-2.612 Solicitation of Agency Views

Additionally, agencies other than the referring agency may have
statutory review responsibilites in connection with work in navigable waters
--for example, the U.S. Fish and Wildlife Service has the responsibility to
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review, comment on, and make recommendations as to such work under the Fish
and Wildlife Coordination Act of 1958, 16 U.S.C. §8§661-6660. In the
interests of inter-agency cooperation, the views of these agencies should be
included among the documents transmitted to the Chief of the Environmental
Defense Section.

5-2.613 Dismissal of Criminal Cases

The Chief of the Environmental Defense Section has been delegated the
authority to approve dismissals of indictments or information in criminal
cases under the supervision of the Environmental Defense Section. No such

criminal action may be dismissed by a U.S. Attorney unless approval from the
Chief of the Environmental Defense Section has been first obtained.

/7
%;7
({S‘
,
(s

March 5, 1984
Ch. 2; p: 12



UNITED STATES ATTORNEYS' MANUAL
TITLE 5--LAND AND NATURAL RESOURCES DIVISION

5-3.000 ENVIRONMENTAL ENFORCEMENT SECTION

5-3.001 Establishment

The Environmental Enforcement Section was created on September 10,
1980, by Land and Natural Resources Division Directive No. 17-80. Its
functions were merged with and subsumed those of the Hazardous Waste Sec-
tion in July of 1981.

5-3.002 Purpose and Functions

The Environmental Enforcement Section was organized in order to
provide a alized legal staff capable of carrying out the effective
enforcement relating to protection of the environment. The duties
of section at with regard to cases arising under the statutes
identified in U -3,102, infra, include the following:

A. Conduct ases of either civil or criminal litigation at
the direction of the i t Attorney General, Land and Natural Resources
Division, in all cases section attorneys have lead responsibility;

B. Cooperation with U.S. BAttorneys in the conduct of all phases of
civil or criminal litigation cases in which the U.S. Attorneys have
lead responsibility and in which n attorneys are directly involved in
the litigation; ;

C. Assistance, advice, and po guidance to U.S. Attorneys in
support of civil or criminal prosecuti ther or not section attorneys
are directly involved in such litigation; /‘

D. Processing complaints and settlement als which require the
approval of the Assistant Attorney General Land and Natural
Resources Division. @

5-3.100 AREA OF RESPONSIBILITY /:

5-3.101 Civil and Criminal Matters

The Section also has responsibility for civil and criminal cases under
the statutes identified in USAM 5-3.102, infra. The Section includes a
group of attorneys who specialize in criminal enforcement matters, and
provisions of this chapter which relate exclusively to criminal enforcement
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are contained in USAM 5-3.700 et seq., infra.

5-3,102 Statutes Administered

The Environmental Enforcement Section is responsible for conducting
civil and criminal enforcement litigation arising under the following
statutes:

A, Federal Water Pollution Control Act or Clean Water Act, 33 U.S.C.
§1251 et . (except for in rem actions against vessels, which are super-
vised by % Torts Branch (Admiralty and Shipping) of the Civil Division
and except for wetlands cases under 33 U.S.C. §1344 that are supervised by
the Environmental Defense Section);

B. Clean Ai @ 42 U.S.C. §7401 et seq.;

C. Resource Co on and Recovery Act, 42 U.S.C. §6901 et seq.
(also known as the Solid te Disposal Act);

D. Camprehensive Envi

Response, Compensation, and Liability
Act (Superfund), 42 U.S.C. §9601 H

E. Safe Drinking Water Act, @C. §300(f) et seq.;
F. Toxic Substances Control Act, 15/U.S.C. §2601 et seq.;

G. Federal Insecticide, Fungicide ar%enticide Act, U.S.C. §135(4)

et seq.; /o)

H. River and Harbor Act, 33 U.S.C. §4401 @ ., except for in rem
actions against vessels and wetlands cases. ﬂﬁereﬂ Water PolTution

Control Act, supra; @

I. Marine Protection Research and Sanctuaries Act, .S.C. §1401 et
8eq.; O
J. Noise Control Act, 42 U.S.C. §4901 et seq.; /
K. The Atomic Energy Act of 1954, 42 U.S.C. §2011 et seq., insofar as
it relates to the prosecution of violations committed by a company in

matters involving the licensing and operation of nuclear power plants and
affecting the environment;

L. Powerplant and Industrial Fuel Use Act of 1978 (P.L. 95-620),
National Energy Conservation Policy Act (P.L. 95-619), and Titles I and V
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of the Public Utility Regulatory Policies Act of 1978 (P.L. 95-617);

M. Uranium Mill Trailings Radiation Control Act, 42 U.S.C. §7133 et
seq.;

N. Section 2 of the Energy Supply and Environmental Coordination Act
of 1974, 15 U.S.C. §791 et seq.;

0. The Act of June 23, 1910 (33 U.S.C. §421 et seq.);
P. The Act of June 29, 1888 (33 U.S.C. §441 et seq.);

Q. Sections 3, 6, and 9 of the Act of August 30, 1961 (33 U.S.C.
§§1002, 1005, 1008);

R. Sec&{%g and 18 of the Deepwater Port Act of 1971 (33 U.S.C.

§1501 et seq. far as a violation of the Act or the rules and requ-
lations promulga pursuant thereto results in enviromnmental pollution;

August 7, 1953 (43 U.S.C 1334(a)(2)), where the violation of a rule or

S. Section 5§ai) Qof the Outer Continental Shelf Lands Act of
ntal pollution.

regulation results in e

5-3.110 General nespomibuii@

The Environmental Enforceme Section prosecutes, supports, and
coordinates the prosecution of al il and criminal enforcement cases,
matters, and proceedings arising unde statutes identified in USAM 5~
3.102, supra, or initiated under federa law.

/\

5-3.111 Cases Brought on Behalf of the Unit es

A. The Environmental Enforcement Section ntal responsi-
bility for civil and criminal matters initiated half of the United
States to secure the control and abatement for sour 9( pollution or to
protect the natural environment, to the extent that cases may arise
under the statutes identified in USAM 5-3.102, 1@, under the federal
common law. As a matter of policy and practice, civil prosecutions are
initiated at the request of the Administrator of the Environmental
Protection Agency, the Commandant of the Coast Guard, the Chief of
Engineers of the United States Army, and other government officials having
statutory responsibility for the enforcement of laws designed to protect
the public health, welfare, and the environment. Section 12 of the statute
that authorized the Department's 1980 budget authorized the Attorney
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General with the concurrence of any agency or department with primary
enforcement responsibility for an environmental or natural resource law to
investigate any violation, and bring such actions as are necessary to
enforce such laws. All civil cases brought on behalf of the Administrator
of the Environmental Protection Agency must be reviewed and approved in
advance by the Assistant Attorney General of the Land and Natural Resources
Division prior to filing. Settlement of enforcement cases within the
responsibility of the Environmental Enforcement Section require the
approval of the appropriate executive agency and the Assistant Attorney
General of the Land and Natural Resources Division, with the limited
exception of certain Coast Guard cases. Criminal prosecutions may be
initiated either as a result of a referral from another executive branch,
department, or agency, or upon investigation by the Department of Justice
on its own initiative.

B. When appaz violations of the statutes identified in USAM 5-

3.102, supra, are b to the attention of the Department of Justice by
persons or agencies an those with statutory enforcement responsi-

bilities, the Departmen
executive branch enfor
referral for legal proceedi
the necessary investigation
reports of suspected violatio
potential benefits: (1) it all e agencies to bring to bear their
technical expertise to determine whe violations actually have occurred;
(2) it allows the agencies to settl ?GES administratively in certain

circumstances; and (3) it allows the cies to apply technical and
investigative resources in order to de those cases which do have
merit. 0

either forwards those reports to appropriate
nt, officials for evaluation and possible
in criminal cases, may itself undertake
cution. The practice of forwarding
appropriate agencies has several

5-3.120 Overlapping Section Case Responsibility

Although the Environmental Enforcement Sectic@ the primary
responsibility for actions involving the statutes ide i in USAM 5-
3.102, supra, occasionally cases occur which involve tes along
with statutes for which another section of the Department rally is
responsible. In each such case, the chiefs of the respective ions will

designate the section which will assume the primary responsibility. The
designated section will coordinate with any other concerned section, will
furnish copies of all pertinent pleadings and memoranda to that section,
and will notify the U.S. Attorney of the names and telephone numbers of
attorneys in the other sections who may be contacted for information in
their areas of expertise.
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5-3.121 Responsibility for Cases With New Issues and/or Altered
Character

A. Occasionally issues involving laws for which the Environmental
Enforcement Section is responsible may be injected into existing litigation
by way of amendment or supplemental pleadings or sua sponte by the court.
The U.S. Attorney should not add or raise such matters without first
notifying and receiving approval from the Chief of the Environmental
Enforcement Section. In cases where such issues have been raised by
others, the U.S. Attorney should immediately notify the Chief of the
Environmental Enforcement Section to assure that the section can properly
perform its responsibilities.

B. On other occasions, the fundamental character of existing liti-
gation may ch and environmental enforcement issues may become dominant
issues. In sug tuations, the Environmental Enforcement Section staff
attorney respons@ or the case shall notify the Section Chief, who may
request a transfer section responsibility if he deems it appropriate.

If environmental nt issues become dominant in a case in which no
Environmental Enfor nt /Section attorney is directly involved, the U.S.
shall notify the Envi Enforcement Section Chief of the situation
and he may make a written st to the Assistant Attorney General of the

Land and Natural Resources E&im to have the case transferred to the

Environmental Enforcement Se @

5-3.200 ORGANIZATION

5-3.210 General ,O

The section is administered by a Chiet@ three Assistant Chiefs,
Within the section, work is assigned among s torneys by the Section
Chief according to experience and workload. ction has a specific
unit which handles criminal, environmental enforceme S. See USAM 5-
3.700, infra. General information relating to the or cases within
its supervision may be obtained by calling the Chief or ant Chiefs at
FTS (202) 633-5271 or 633-5403. Information on a speci should be

requested from the staff attorney assigned to that case.~” When the staff
attorney's name is unknown, the docket clerk of the section (FTS (202)
633-5251 or 633-5468) may furnish that information. (Note that a quicker
response to inquiries may be forthcoming if the requestor can cite a
Departmental file number, %g_., 90-5-1-2-40 or 62-81-2, which generally
appears in the upper left-hand corner of correspondence originating from
the Department.)
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5-3.300 SUPERVISION AND HANDLING OF ENVIRONMENTAL ENFORCEMENT SECTION
CASES

5-3.301 Requests for Instructions

All requests for instructions and guidance relating to the
prosecution of actions under the jurisdiction of the Environmental Enforce-
ment Section shall be referred to the Chief of the Environmental Enforce-
ment Section of the Land and Natural Resources Division of the Department
of Justice, Washington, D.C. 20530, or to the section attorneys known to
be handling such actions.

5-3.302 Transmitfa@l of Papers to Environmental Enforcement Section and
Client ies

In any case alé) under the statutes identified in USAM 5-3.102,
supra, one copy of ea&ec er sent or received by a U.S. Attorney as well

as one ocopy of each pleadj paper filed by any party or by the ocourt,
shall be forwarded promp the Environmental Enforcement Section and
one copy shall be forwarded e referring agency.

5-3.310 Civil Actions, Contempt i and Bankruptcy Claims Requiring

Prior Approval of the Assi ?VAttorney General

A. Except for cases identified in@
treatment as direct referrals, no civil
the supervision of the Environmental Enfor
by a U.S. Attorney without the prior au tion of the Assistant
Attorney General, who shall sign the complaint r to its being filed.
See USAM 5-1.302, a. Additionally, U.S. A ys may not initiate
upon direct referral cases arising under the statut ﬁtified in USAM 5-
3.320, infra, where relief sought monetary damages il penalties in
excess of the U.S. Attorneys' settlement authority.

5-3.320, infra, as subject to
pursuant to statutes under
Section, may be initiated

B. Except for cases initially subject to trea as direct
referrals, see USAM 5-3.320, infra, no action in the nature of contempt or
enforcement” of an order in a case brought pursuant to statutes under the
supervision of the Environmental Enforcement Section, see USAM 5-3.102,
supra, may be initiated by a U.S. Attorney without the prior authorization
of rﬂ'ie Assistant Attorney General.

C. Except for claims subject to treatment as direct referrals, see
USAM 5-3.320, infra, no claim premised upon statutes under the supervision
of the Environmental Enforcement Section, see USAM 5-3.102, ra, may be
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filed in a bankruptcy ocourt by a U.S. Attorney without the prior authori-
zation of the Assistant Attorney General.

D. In cases under the supervision of the Environmental Enforcement
Section not authorized for direct referral, in which the U.S. Attorney
wishes to file an action which has not yet been approved by the Assistant
Attorney General, a request for such authority shall be sent to the
Assistant Attorney General of the Land and Natural Resources Division,
Attention: Chief of the Environmental Enforcement Section,

E. Under the current case-referral system for cases initiated at the
request of the Administrator of the Environmental Protection Agency (EPA),
when EPA Regional Offices send litigation reports to EPA Headquarters for
evaluation, the U.S. Attorney may simultaneously receive copies of those

reports., r, the initial litigation report package received from the
Environmental ection Agency Regional Office is informational only and
the U.S. Atto are not authorized to initiate any civil action until a
formal, writte st to do so has been forwarded from the Environmental
Enforcement Sect the U.S. Attorney. Under current procedures, cases
are evaluated by i ntal Protection Agency Headquarters and then
forwarded to the Envi tal Section with a request for the initiation of
a civil action. The generally forwards to the U.S. Attorney a
proposed complaint filing by the Assistant Attorney General of

the Land and Natural Resou Division.

5-3.311 Exigent Circumstances /

A. Whenever the U.S. Attorney s aware of a recently developed
situation in his/her district not pre y the subject of any report or
referral, which merits a temporary ining order or preliminary
injunction, he/she should contact the office of the regulatory
agency and the Chief of the Environmental En nt Section directly by
telephone. An example might be the U.S. Atto learning of a campany's
intention to burn hazardous material in an uncont incinerator thereby
endangering the lives and health of those living incinerator. To
prevent such action a temporary restraining a preliminary
injunction may be in order. y

B. Under circumstances which involve immediate threats to life or
health, the Chief of the Environmental Enforcement Section may give
authorization by telephone for the filing of a complaint and application
for a temporary restraining order. If the Section Chief, the Assistant
Chiefs, the Deputy Assistant Attorney, the Assistant Attorney General,
cannot be reached by telephone, the U.S. Attorney may seek a temporary
restraining order to prevent threats to life or health without prior

approval.
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5-3.320 Direct Referral Civil Cases Not Requiring Prior Approval by the
Assistant Attorney General

A. Subject to the qualification set forth in USAM 5-3.310, supra, the
following groups of cases arising under the statutes identified in USAM 5-
3.102, supra, may be handled by the U.S. Attorneys as direct referrals,
i.e., as not requiring specific authorization by the Assistant Attorney
General of the Land and Natural Resources Division:

1. Cases referred by the United States Coast Guard for the
collection of federal clean up costs or civil penalties under 33
U.S.C. §1321;

2. Miscellaneous proceedings, such as warrants, in assistance to
agencies seek investigative entry under the Clean Water Act, 33
U.S.C. §1318% ean Air Act, 42 U.S.C. §§7414, 7525; Resource

Conservation ry Act, 42 U.S.C. §§6927, 6934; Safe Drinking
Water Act, 42 U. §§300(j)~(4); Toxic Substances Control Act, 15
U.S.C. §2610; Insecticide Fungicide and Rodenticide Act, 7

U.S.C. §136(g).

All other enforcement cases under these statutes identified in USAM
5-3.102, supra, require the of the Assistant Attorney General
before they can be filed.

B. The Assistant Attorney Ge his/her designee retain the
authority to direct that any case within responsibility of the Land and
Natural Resources Division shall be hand whole or in part by Division
attorneys.

/0,

5-3.321 Notification to Environmental Enforcemen @ion of Intention to

File Actions
Prior to filing a civil complaint in a case au zed for direct
referral, the U.S. Attorney shall notify the Chief of Environmental
Enforcement Section of the proposed action and shall f section
with a ocopy of the written request from the respective cli ency for

the initiation of the action. Thereafter, the Environment nforcement
Section shall be furnished with copies of all pleadings filed in any direct
referral case.

5-3.340 Cooperation and Coordination with Environmental Protection Agency
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A. Pursuant to a Memorandum of Understanding with the Environmental
Protection Agency, a ocopy of which is attached, within 60 days of receipt
from the Environmental Protection Agency of a formal request to file a
suit, the Chief Environmental Enforcement Section is required to decide
whether an enforcement action is to be filed.

B. If a determination is made by the Section Chief not to file a
complaint, he/she shall report this determination promptly to the Assistant
Attorney General and, upon the approval of the determination by the Assis-
tant Attorney General, to the official of the Environmental Protection
Agency requesting the initiation of the action.

C. If a determination is made by the Chief to file an action, the
complaint, signed by the Assistant Attorney General, shall be filed within
20 days of the ermination to file. 1In the event that any U.S. Attorney
or Environmen forcement Section attorney does not file such a
complaint, he/! 1 submit a report to the Assistant Attorney General
explaining why su laint has not been filed, and shall continue to
submit such reports week intervals until the complaint is filed or a
decision is reached

&ﬂle the complaint.

D. If the Departmen ustice fails to file a camplaint within 120
days of its receipt of a for litigation and a litigation report by
the agency to the Attorney Ge then the Administrator may request the
Attorney General, to file a nt within 30 days. Failure of the
Department thereafter to file a liant within the said 30 days may be
considered by the Administrator or l'?gagr delegate to be a failure of the
Attorney General to notify the Admini r within a reasonable time that
he/she will appear in litigation for s of Section 305 of the Clean
Air Act, 42 U.S.C. §7605; Section 506 the Federal Water Pollution
Contol Act, 33 U.S.C. §1366; or Section f the Safe Drinking Water
Act, 42 U.S.C. §300(j)(9). If such a fai rs, attorneys of the
Environmental Protection Agency may represent inistrator without the
U.S. Attorney or Department attorneys. Howe the failure of the
Attorney General to file a ocomplaint within riod requested by

action to protect public health under Sections 311
Federal Water Pollution Control Act, 33 U.S.C. §§1321(e)
303 of the Clean Air Act, 42 U.S.C. §7603; or Section 1450 of the Safe
Drinking Water Act, 42 U.S.C. §300(i), may also be oonsidered by the
Administrator to be a failure of the Attorney General to notify the
Administrator under 42 U.S.C. §7605; 33 U.S.C. §7603; or 42 U.S.C.
§300(3)(9).

5-3.400 [RESERVED]
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5-3.500 GENERAL PROCEDURES IN DISTRICT COURT LITIGATION

5-3.510 General

The general instructions set forth in USAM 5-1.500 et oy ra,
with respect to the handling of litigation under the jurisdiction
Land and Natural Resources Division apply to litigation within the
responsibility of the Environmental Enforcement Section.

5-3.520 Investigation and Administrative Processing of Violations

5-3.521 Responsylity for Detecting and Investigating Violations

The primary ibility for detecting and investigating suspected
violations of statut ts with the federal agencies which are charged by
statute with administegding those acts. After investigating reports of
suspected violations, th spective agencies generally evaluate them
internally under their ures to determine which matters merit
referral to the Department o tice for prosecution. Generally, whether
it goes directly to the U.S. y or to the Land and Natural Resources
Division, a referral will be ac ied by a litigation report describing
the alleged violation and the evi available to the agency to support a
prosecution.

While primary responsibility f( stigating violations of an

environmental enforcement statute may res ith the agency administering
the act, this does not mean that other age including U.S. Attorneys'
offices, should not have a role in this ph enforcement. Agencies

or Department and the
Department may have
information on

such as the Fish and Wildlife Service of the Ift
National Marine Fisheries Service of the
personnel in the field who can be important sou
suspected illegal activities. Also, some U.S. At ' offices have
employed legal technicians, whose duties include assist the Army Corps
of Engineers, Environmental Protection Agency, and Coast in investi-
gating activities proscribed by environmental statutes and ring cases
for litigation.

Because of his/her function as representative of the various federal
agencies in legal matters, the U.S. Attorney is in a position to ocoordinate
the investigative efforts of those agencies the violations of environmental
statutes. Such ooordination can result in more thorough and efficient
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case development with fewer resources devoted to duplicative efforts. The
U.S. Attorneys, therefore, are encouraged to establish contact with the
investigative agencies which operate within their districts, to render to
them useful advice regarding sound case development, and to take a lead in
creating a oooperative federal effort. The Environmental Enforcement
Section is prepared to assist the U.S. Attorneys in establishing contact
with personnel of the federal agencies who operate within the various
districts.

5-3.522 Transmittal of Reports of Unauthorized Activities
Notwithstanding the source, all reports of violations of environmental

enforcement statutes should be referred to the enforcement agencies charged
with administer the acts. There are numerous reasons for this policy.

In addition to act that prompt referral may avert wasteful duplication
of federal effo r certain of the statutes identified in USAM 5-3.
102, supra, admin ve consideration may be a prerequisite to civil

enforcement. See, e.g., 42 U.S.C. §7413(a)(l). 1In some instances, such
matters may be resolved inistratively without resort to litigation.

5-3.523 Coordination with rams

Most states have environme orcement programs which overlap, in
whole or in part, with federal U.S. Attorneys should familiarize

themselves with state environmental cement laws and state enforcement
officials. Particular attention directed toward the following
aspects of state-federal relations in th ironmental-enforcement field:

A. State environmental-enforcement age@ may be a valuable source
of information on suspected violations of fede iromnmental-enforcement
statutes. U.S. Attorneys may be in a position ist in apprising state
officials of the nature of the local federal nt program and in
developing methods for exchanging information on s violations;

B. State authorities often possess evidentary ials which are
relevant to pending federal oourt proceedings. U.S. At eys should be
aware of the nature and extent of the states' investigatdOry resources and
should make provision for the regular exchange of information on pending
cases with state authorities;

C. Frequently a particular, unauthorized activity oconstitutes a
violation of both federal and state law. U.S. Attorneys should remain
advised of pending state environmental enforcement prosecutions. If
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it appears that all federal interests in the case will be vindicated in the
state oourt proceeding, action in federal court may be an unnecessary
duplication of effort. On the other hand, if federal interests will not be
protected completely in state court, federal proceedings may be warranted;

D. A key policy question in determining the source of federal
environmental enforcement proceedings is often whether the unauthorized
activity would have been permitted if the violator had sought permission in
advance. The regulation of federal enforcement agencies, such as that of
the Army Corps of Engineers, frequently requires that a permit-applicant
obtain all necessary state permits, licenses, easements, etc., before a
federal permit will be issued. In some cases, the only substantive
objections to an authorized activity may be those which are raised by state

authorities ‘.:owa?eral legal proceedings therefore may be directed, in
substance, icating a state interest. In certain of these cases,
it might be more iate to defer to state prosecution. But even where
legal action in f ocourt appears warranted, the U.S. Attorney will

have to maintain close%s with state authorities during all stages of the
litigation;

E. Some of the staty @ientified in USAM 5-3.102, spra, e.d., 33
U.S.C. §1319(b) and 42 U.S. ﬁlu(b), specifically require that notice
of any federal civil action en immediately to appropriate state
officials;

F. At least one statute, 33 U.g;f,./ 1319(e), requires that a state be
made a party to any enforcement acti '&t one of its municipalities.

5-3.524 Administrative Disposition of Violatn@

/\

By statute or by regulation, most enviro enforcement agencies
have administrative procedures which can result disposition of
environmental enforcement matters. Generally, U.S. ys should defer
legal action until those administrative proceedings been completed.
Court proceedings should be regarded as an adjunct to, substitute

for the administrative process.

5-3.530 Litigation Procedures; Draft Complaints

Referral packages from the environmental agencies frequently include
draft complaints. In direct referral cases the U.S. Attorney is not bound
by the form of such a draft complaint, see USAM 5-1.513, ra, but a well
drafted complaint can be helpful in expediting the initiation of an action.
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In order to avoid the necessity of redrafting complaints in such cases,
U.S. Attorneys should cooperate closely with local agency counsel and
advise then as to local practice and the customary local forms of
complaints. In cases requiring the approval of the Assistant Attorney
General, a draft complaint furnished by the client agency also may be used,
or a new draft may be prepared by the Environmental Enforcement Section.
Because formats vary from district to district, Environmental Enforcement
Section attorneys often will seek guidance from the U.S, Attorney prior to
drafting a complaint. Whether an agency is used or a new draft is
generated by the Environmental Enforcement Section, once a complaint has
been approved and signed by the Assistant Attorney General, it may not be
altered prior to filing without the express approval of the Chief of the
Environmental Enforcement Section.

5-3.531 Lislzgns and the Recording of Judgments

In civil & i ntal enforcement actions for prohibitory or
mandatory injunctive’ relief, complications may arise if the ownership of
the property in quest anges hands during the pendency of the action.
Where there is a thre ansfer of ownership, the U.S. Attorney should
consider filing a noti the pendency of the action, of lis pendens.
The steps necessary for ling of such a notice are determined by the
law of the particular state.

?& U.S.C. §1964.
The final judgment in a il-environmental enforcement prosecution

may, in effect, place a permanent en on the property which was subject
to the unauthorized activities. er to protect the future interests
of the United States, the judgment be recorded in accordance with
the requirements of local law and &isions of 28 U.S.C. §1962 et
seq. /\

5-3.532 Discovery @

documents which have been employed successfully in cases. Upon
request to the staff attorney, U.S. Attorneys may obta;értinent, sample
interrogatories, requests for admissions, etc., or r assistance in
preparing discovery for a particular case. U.S. Attorneys should also be
aware that documents which defendants are required to file with other
federal agencies, such as the Securities Exchange Commission, Interstate
Commerce Commission, and various state and local agencies, can be an
important source of information and discovery.

The Environmental Enforcement Section maintai.@ éiles of discovery
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5-3.533 Trial Assistance

In cases in which U.S Attorneys have primary litigating responsibili-
ties, they are encouraged to request assistance in trial preparation fram
the Environmmental Enforcement Section staff attorney assigned to a case.
Section staff attorneys often are in a position to obtain legislative
Section staff attorneys often are in a position to obtain legislative
histories, archive materials, and technical information which is not
readily available in U.S. Attornys' offices. Memoranda, trial briefs,
information on unreported cases, and other material relevant to environ-
mental cases also can be obtained through the staff attorneys.
Additionally, the section keeps a file on expert witnesses used in various
cases and is able to procure the services of expert witnesses through the
headquarters of a number of different agencies in Washington, D.C.

5-3.534 Pleading Fﬁ%

The Environmental r nt Section maintains copies of papers filed
in environmental cases in sgrarious districts which may be of value to

@I Upon request, staff attorneys in the

Wnts to the U.S. Attorneys.

U.S. Attorneys in other di
section will furnish copies of

5-3.600 SETTLEMENT AND DISMISSAL S

with the one exception of Coast Gud@ nalty oollection cases
addressed below, U.S. Attorneys are not authoriz@m settle or dismiss any
case arising under any of the statutes identifl wsS}USAM 5-3.102, supra.
Any offer to settle or dismiss any case arising y of the statutes
or dismiss any such suit must be directed to the Chie% Environmental
Enforcement Section, who will forward the offesj~with his/her
recommendation, to an appropriate level for decision. Of settle or
campromise in direct referral cases, when transmitted to ronmental
Enforcement Section, should be accompanied by the recomme on of the
referring agency.

5-3.610 General

The U.S. Attorneys are authorized to compromise any case referred to
them by the Coast Guard for the collection of a civil penalty imposed
pursuant to 33 U.S.C. §1321. (Checks submitted for the payment of civil
penalties should be forwarded to the referring agency for disposition.)
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5-3.611 Transmittal of Settlement Offers

Any offer to settle or dismiss an action which the U.S. Attorney is
not authorized to compromise shall be transmitted to the Environmental
Enforcement Section attorney assigned to the case for oonsideration and
disposition at the appropriate level. Such offers should be accompanied by
the written comments and recommendation of the referring U.S. Attorney and
of the referring agency. In emergency situations, such as with settlement
offers received during trial or settlement offers dealing exclusively with
monetary damages or penalties, those offers may be communicated to the
Chief of the Environmental Enforcement Section by telephone.

5-3.612 Solicitations of Agency Views

U.Ss. Attog should remain in continuing communication with the
referring agenq@' to and during settlement negotiations. This will
insure that the als being discussed are compatible with agency
policies and regulati and facilitate agency approval.

Additionally, agen er than the referring agency may have
statutory review responsibilities in oonnection with work in navigable
waters. For example, the Wildlife Service has the responsibility

Fish and Wildlife Coordination 1958, 16 U.S.C. §§661-666. 1In the
interests of inter-agency oooperation,-the views of these agencies should
at least be oonsidered before er in compromise is accepted or
transmitted to the Environmental Enf nt Section.

to review, comment on, and mak %ocxmendations to such work under the

5-3.613 Settlement Policy in Suits Brought ©n)Behalf of the Administrator
of the Environmental Protection Agen

Frequently, cases brought on behalf of t@ inistrator of the
Environmental Protection Agency result in agreed nts or oonsent
decrees. Copies of oonsent decrees in previousl ttled cases are
available from the Environmental Enforcement Section. O’

To assist U.S. Attorney's offices in understandi the types of
settlements and language in decrees which are acceptable, the following
general guidance is provided:

A. Defendants should be informed that any settlement must be approved
the Assistant Attorney General of the Land and Natural Resources
Division and by the Administrator of the Environmental Protection Agency,
and are subject to review by them. This is a requirement of the Memorandum
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of Understanding with the Environmental Protection Agency, which follows at
USM 5_31633.

B. Defendants should be advised that only the Department of Justice
and the attorneys specifically designated may bind the United States to any
agreement.

C. The pendency of settlement negotations should not cause a
cessation of litigating activities. Defendants in enforcement cases often
are more amenable to settlements favorable to the United States when
discovery and trial preparations proceed in parallel with settlement
negotiations;

D. In no civil settlement agreement does the Land and Natural
Resources Divisi al away the ability of the United States to undertake
criminal prosecuti in appropriate circumstances;

E. All corres ce and other communication from a defendant must
come through the U.S. orney or the Environmental Enforcement Section;

F. Defendants shoul vised that the United States is bound only
by the provisions actually rth in any consent decree, and that no
alleged agreement, written or with any client agency representative
or with anyone else, which does ar on the face of a decree, in any

way alters the actual terms of tha cree,

5-3.620 Consent Decrees; Public&hbtice@f‘

A. Consent judgments in actions i the complaint seeks to
enjoin the discharge or emission of pollutants er being approved by the
Assistant Attorney General, are to be 1 h the court and made
available for public inspection for a period o days prior to their
entry. This is required by Departmental Order 919—?3,33 Fed. Reg.
19029, dated July 17, 1973, 28 C.F.R. §50.7, which, i @ entirety, reads
as follows:

1. It is hereby established as the policy e/the
Department of Justice to consent to a proposed judgment
in an action to enjoin discharges of pollutants in the
environment only after or on condition that an
opportunity is afforded persons (natural or corporate)
who are not named as parties to the action to camment on

the proposed judgment prior to its entry by the court;
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2., To effectuate this policy, each proposed judgment
which is within the scope of Paragraph A of this
section, shall be lodged with the ocourt as early as
feasible but at least 30 days before the judgment is
entered by the court. Prior to entry of the judgment,
or some earlier specified date, the Department of
Justice will receive and consider, and file with the
court, any written coments, views or allegations
relating to the proposed judgment. The Department shall
reserve the right (a) to withdraw or withhold its
consent to the proposed judgment if the comments, views
and allegations ooncerning the judgment disclose facts
or considerations which indicate that the proposed
judgment is inappropriate, improper or inadequate and
(b) oppose an attempt by any person to intervene in

7y

3. Th istant Attorney General in charge of the Land
and Natural/ Resources Division may establish procedures
for inplemex:@ this policy. Where it is clear that
the public i in the policy hereby established is
not compromi Assistant Attorney General may
permit an excep this policy in a specific case
where extraordi rcumstances require a period
shorter than 30 4 a procedure other than state

herein.
B. Criminal actions, suits f%@sition of civil penalties, and

actions pursuant to 33 U.S.C. §403 for ctive relief are not covered by
this policy.

C. The purpose of the provision is to 2o the public to comment and
to allow Executive Branch to receive the benefit of such input, and to
allow it to withdraw or modify its consent to ee based upon such
information. %[

D. Whenever a proposed consent decree is 1 th the court
pursuant to 28 C.F.R. §50.7, the U.S. Attorney 1 notify the
Environmental Enforcement Section of that fact immediately, in order that
the section may have notice of the proposed settlement published in the
Federal Register.

E. In some instances district judges have proceeded to enter consent
decrees prior to the expiration of the public notice and comment period.
If this should occur, the U.S. Attorney must notify the Environmental
Enforcement Section of that fact immediately.
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F. Wwhen the public comment period has expired, the Environmental
Enforcement Section will notify the U.S. Attorney as to whether any
caments have been received by the Division and will forward such comments
for filing with the court. If the Environmental Enforcement Section or the
respective client agency intends to respond to any public comments, the
Environmental Enforcement Section will notify the U.S. Attorney of that
fact.

5-3.630 Procedures Following Entry of a Consent Decree

5-3.631 Amendment Existing Consent Decree

A. The te th@ existing consent decree may be amended only with
the approval of istant Attorney General of the Land and Natural
Resources Division. ?mhents are only procedural in nature and are
not extensive, they may effected by stipulation or by amendment without
the notice and comment by 28 £.F.R §50.7 (when that regulation applies),

depending upon the circumst f the case. If amendments are extensive
or are substantive in nature, st be treated as if they were a new
consent decree with respect to irements of 28 C.F.R §50.7.

B. Under no circumstances the terms of an existing consent

other means except an amendment or a s ion, as appropriate, executed
by the parties and filed with the oourt.

5-3.632 Violations of Consent Decrees G/\

decree be altered by oral agreement or §itten correspondence or by any

A. It is the policy of the Land and Natura}? ces Division to
enforce the terms of existing consent decrees.

B. In all cases in which the filing of the camplain original
settlement required Departmental approval, an action to enf existing
decree shall be commenced only with the approval of the Assi t Attorney
General of the Land and Natural Resources Division.

5-3.633 Memorandum Of Understanding Between The Department Of Justice
And The Environmental Protection Agency

WHEREAS, the Department of Justice conducts the civil
litigation of the Environmental Protection Agency;
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WHEREAS, the conduct of that litigation requires a close
and cooperative relationship between the attorneys of
the Department of Justice and of the Environmental
Protection Agency;

WHEREAS, the achievement of a close and cooperative
relationship requires a clarification of the respective
roles of the attorneys of the Department of Justice and
of the Environmental Protection Agency;

WHEREAS, the Attorney General may decline to represent
the Agency in particular civil actions, in which case
the Agency may be represented by its own attorneys; and

WHEREAS, mo; challenges to and enforcement of
regulatory s s and procedures adopted by the
Environmental ion Agency involve scientific,
technical and po sues and determinations developed
in lengthy rule-mak ings in which the Agency's
attorneys have been éiﬁlved and can provide the
necessary expertise,

NOW, therefore, the follow randum of Understand-
ing is entered into between y General of the
United States and the Administr of the Environmental
Protection Agency for the pu of promoting the
efficient and effective handling ivil litigation
involving the Environmental Protectio ncy;

States
neral"™)
nviron—

A. The Attorney General of the
(hereinafter referred to as the "Atto
shall have control over all cases to which
mental Protection Agency (hereinafter referred
"Agency") or the Administrator of the Envi
Protection Agency (hereinafter referred to as
"Administrator™) is a party. O/

B. When requested by the Administrator, the Atbomey/
General shall permit attorneys employed by the Agency
(hereinafter referred to as "Agency participating
attorneys") to participate in cases involving direct
review in the Courts of Appeal, and shall also permit
such attorneys to participate in other civil cases to
which either the Agency or the Administrator are a

party, provided, however, that:
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; 1 the Administrator or his delegate shall
designate a specific Agency participating
attorney for each case and shall communicate
the name of such attorney in writing to the
Attorney General;

2s such Agency participating attorney shall
be subject to the supervision and control of
the Attorney General; and

3. if required by the Attorney General, an
Agency participating attorney shall be
appointed as a Special Attorney or Special
Assistant U.S. Attorney and take the required
oath ior to oonducting or participating in
any @)f Court proceedings.

C. Agency ys shall not file any pleadings or
other documents a court proceeding without the prior
approval of the Att General.

D. It is underst that participation by Agency
attorneys under this um includes appearances in
Court, participation in als and oral arguments,
participation in the pre n of briefs, memoranda
and pleadings, participatdon_.in discussions with
opposing counsel, including set nt negotiations, and
all other aspects of cas aration normally
associated with the responsibilit an attorney in

the conduct of litigation; provi ver, that the
Attorney General shall retain control the conduct

of all litigation. Such control shall i
to allocate tasks between attorneys
Department of Justice and Agency pa
attorneys. In allocating tasks between the D
and the Agency's attorneys, the Attorney Gener.
give due consideration to the substantive knowl
the respective attorneys of the matter at issue so
the government's resources are utilized to the
advantage.

the right
by the
ipating

E. 1In the event of any disagreement between attorneys
of the Department of Justice and of the Agency
concerning the conduct of any case, the Administrator
may obtain a review of the matter in question by the
Attorney General. The Attorney General shall give full
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consideration to the views and requests of the Agency
and shall make every effort to eliminate disageements on
a mutually satisfactory basis. In carrying out such
reviews, the Attorney General shall consult with the
Administrator. In implementing this provision, it is
understood that the Attorney General will not be
expected by the Administrator to interfere with the
direction of any trial in progress.

F. The settlement of any case in which the Department
of Justice represents the Agency or the Administrator
shall require consultation with and concurrence of both
the Administrator and the Attorney General.

G, The Admm:.strator and the Attorney General shall
make an annual iew of both the Department's and the
Agency's pe irements for Agency litigation.
The Attorney 1 and the Administrator will
cooperate in maki appropriation requests as are
required to maintain iy, respective staffs at a level
adequate to the needs of éﬂgency's litigation.

H. The Attorney Genera
deadlines, not longer than
Department's Attorneys must ei
Agency cases or report to the At
such complaint has not been fil
Department Attorney does not file a aint, he shall
thereafter submit further periodic rts to the
Attorney General until the ocomplaint iled or a
decision is reached that it shall not be Copies
of the reports required by this secti 1 be
provided to the Agency if requested.

1 establish specific
within which the
ile complaints in

I. If the Attorney General fails to file a

within 120 days of the referral of a request
litigation and a litigation report by the Agency to
Attorney General, then the Administrator may request the O’
Attorney General to file a complaint within 30 days.
Failure of the Attorney General to thereafter file a
complaint within the said 30 days may be considered by
the Administrator or his delegate to be a failure of the
Attorney General to notify the Administrator within a
reasonable time that he will appear in litigation for
purposes of Section 305 of the Clean Air Act, 42 U.S.C.
§1857(h)(3); Section 506 of the Federal Pollution
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Control Act, 33 U.S.C. §1336; or Section 1450 of the
Safe Drinking Water Act, 42 U.S.C. §300(3)(9);
provided, however, that the failure of the Attorney
General to file a complaint within the time period
requested by the Administrator in a case in which the
Administrator requested immediate action under Sections
311(e) and 504 of the Federal Water Pollution Control
Act, 33 U.S.C. §§1321, 1364; Section 303 of the Clean
Air Act, 42 U.S.C. §1857(h)(1); or Section 1431 of the
Safe Drinking Water Act, 42 U.S.C. §300(i); to protect
public health may also be considered by the Administra-
tor to be a failure of the Attorney General to so notify
the Administrator under Section 305 of the Clean Air
Act, 506 of the Federal Water Pollution Control Act or
Section<#450 of the Safe Drinking Water Act.

J. All ts of the Agency for litigation shall be
submitted Agency through its General Counsel or
its Assist Administrator for Enforcement to the
Assistant Atto General for the Land and Natural

Resources Divis

matters requiring
order may be submit
Agency simultaneously
appropriate Assistant
for 1litigation shall be
litigation report which sh
as shall be determined from
General to be necessary in o
litigation. Similar reports sh
suits in which the Agency or the
defendant, as requested by the Attorne

for the Civil Division, except
immediate temporary restraining
Regional Administrators of the

o-time by the Attorney
prosecute Agency
be provided for
inistrator is a
ral.

K. The Agency shall make the relevam& ile of any

matter that is the subject of litigation able to
attorneys for the Department of Justice at a nient
location when a request for litigation is subm or

when the Department is required to defend the Ag or
the Administrator.

L. The Administrator shall undertake to review the
Agency's procedures for the preparation of the record in
cases involving direct review in the Courts of Appeal,
including analyses of such matters as assembly,
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indexing, pagination, timing of preparation, and the
allocation of tasks between the Agency and the
Department. The Administrator shall consult with the
Attorney General on the re-examination of these

procedures.

M. The negotiation of any agreement to be filed in
court shall require the authorization and concurrence of
the Attorney General.

N. In conducting litgation for the Administrator, the
Attorney General shall defer to the Administrator's
interpretation of scientific and technical matters.

ing in this agreement shall affect any authority
Solicitor General to authorize or decline to
appeals by the government from any district
appellate court or petitions to such ocourts
ce of extraordinary writs, such as the

authority by 28 C.F.R. §0.20, or to carry out
his traditi ions with regard to appeals to or
petitions for by the Supreme Court.

P. In order to e ly implement the terms of this
Memorandum, the At General and the Administrator
will transmit copies is Memorandum to all personnel

affected by its provis . This Memorandum shall not
preclude the Department @ the Agency from entering
into mutually satisfactory ements concerning the
handling of a particular case.

Q. This Agreement shall apply tc@% cases filed on or
after the date of approval of th nt by the
Attorney General and the Administrato:

R. The Attorney General and the ator may
delegate their respective functions and res ities
under this Agreement.

S. The Department and the Agency shall adjust the
conduct of cases arising before the effective date of
this Agreement in a manner consistent with the spirit of
this Agreement.

5-3.700 CRIMINAL CASES

The Assistant Attorney General of the Land and Natural Resources
Division is responsible for the proper handling and administration of
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criminal cases arising under the statutes identified in USAaM 5-3.102,
supra. Within the Environmental Enforcement Section of the Land and
Natural Resources Division, the Environmental Crimes Unit has been formed
specifically to deal with cases involving criminal violations of the
environmental statutes for which the section is responsible. See USAM 5-
10.110, infra, for cases involving criminal violations of statutes for
which the Wildlife and Marine Resources Section is responsible.

5-3.701 Principal Criminal Statutory Provisions
The principal criminal provisions of the environmental statutes for
which the Environmental Enforcement Section is responsible are identified

below:

A. Clean Wat At or Federal Water Pollution Control Act: 33 U.S.C.

§1319(c) (1) (willf egligent conduct in violation of specified section
of Act); 33 U.S.C. c)(2) (knowingly submitting false statement); and
33 U.S.C. s1321(b)(5) lure to notify of known discharge of oil or

hazardous substance).

B. Refuse Act: (Sectig /) River and Harbor Act); 33 U.S.C. §§407,
and 411 (discharge of refuse M vigable waters of their tributaries
without a permit). ’V‘a

C. Clean Air Act: 42 U.S.C. S'&) (knowing conduct in violation of
specified section of Act); 42 U.s.c./g‘fmc)(z) (knowingly submitting
false statements);

D. Toxic Substances Contol Act: 15 L% §2615 (knowingly or will-
fully committing any of the acts prohibited S .C. §2614);

E. Resource Conservation and Recovery Act U.S.C. §6928(d)(1)
(knowingly transporting hazardous waste to unpermitt i111ty), 42 U.S.C.

§6928(d)(2) (kmmgly treating, storing, or disposing (ofhazardous waste
without permit or in violation of permit); 42 U.S.C. §69 (4) (knowingly
making false statements); 42 U.S.C. §6928(d)(4) (knowi stroying,
altering, or concealing records); 42 U.S.C. §6928(e) (knowi angerment)

F. Comprehensive Environmental Response, Compensation, and Liability

Act ("Superfund"): 42 U.S.C. §9603 (failure to report Kknown

release of hazardous substance to the environment and failure to notify
EPA; of the existence of a hazardous waste facility);

G. Federal Insecticide, Fungicide and Rodenticide Act: 7 U.S.C.
§136(1) (knowing violations of specified sections of Act).
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The statutes identified in USAM 5-3.102, supra, contain other criminal pro-
visions; however, those identified above are the ones most caommonly
involved in criminal cases handled by the Envirommental Enforcement
Section.

5=3,702 Other Criminal Provisions

Because experience has shown that cases involving violations of the
federal envirommental laws identified in USAM 5-3.102, tl?' also may
involve violations of certain other federal statutes, Environmental
Enforcement Section is empowered to investigate and prosecute violations of
additional criminal statutes when such violations arise within the context
of criminal caseswfor which the section is primarily responsible. Examples

limited of the of statutes arising in those cases include, but are
not limited to, lowing:
statute S Subject Matter

18 U.S.C. §2 % Aiding and abetting

18 U.S.C. §287 ,y False claims

18 U.S.C. §371 Conspiracy

18 U.S.C. §641 Theft or conversion of public
( Property or money

18 U.S.C. §1001 False statement

18 U.S.C. §1341 Mail Fraud

18 U.S.C. §1342 O Wire fraud

18 U.S.C. §1505 truction of administrative
ings

18 U.S.C. §§1621-1623

Q

5-3.710 Envirormental Crime Unit O’

within the Environmental Enforcement Section, crimu@’ s arising
under the statutes identified in USAM 5-3.102, a, ar led by the
Environmental Crimes Unit. The Environmental Crimes Unit “is administered
by a Director who is supervised by the Chief of the Environmental
Enforcement Section. Inquiries about criminal cases arising under the
statutes listed in USAM 5-3.102, supra, should be made to the Chief of the
Environmental Enforcement Section or the Director of the Environmental
Crimes Unit at FTS (202)633-5271 or 633-3575. Within the unit, cases are
assigned to attorneys according to experience and workload. Information
on specific cases should be obtained from the staff attorney assigned to
that case, from the Section Chief or the Director of the Environmental
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Crimes Unit. In those cases in which attorneys from the Environmental
Crimes Unit take a direct role, they may share responsibility for criminal
environmental enforcement cases in cooperation with the U.S. Attorneys'
offices in various districts or they may take the entire responsibility for
litigating such cases. See USAM 5-3.721, ra. In cases handled entirely
by the U.S. Attorney, in which Environmental Crimes Unit takes no direct
role in the litigation, unit resources are available to provide support for
the efforts of the U.S. Attorneys; for example, by doing legal research,
preparing draft papers, and providing advice on policy questions and on
related cases in other districts. The Environmental Crimes Unit also is
responsible for the monitoring of criminal prosecutions under the statutes
identified in USAM 5-3.102, supra, to assure oonsistency of statutory
interpretations and of enforcemen% policy among the districts.

5-3.720 GeneraJquvisions and Procedures

(874
5-3.721 Litigation ibility; Retention of Authority

Primary responsibilit r handling cases will be determined on a

case-by-case basis. Experj has demonstrated that wvery satisfactory
results may be obtained cooperative, joint effort, the U.S.
Attorney's office oontributing familiarity with local practices and
procedures and the Environment imes Unit addding subject-matter exper-

tise and the experience gained in/conducting grand jury proceedings and
trials in similar cases, 0

identified in UsaM 5-3.102,
Land and Natural Resources
imary responsibility for
and Natural Resources

In any case arising under the sta
supra, the Assistant Attorney General o
Division retains the authority to assume
handling cases within the jurisdiction of the
Division.

There are no precise rules for determining ther a criminal
environmental case is to be handled by the U.S. Atto office, by the
Environmental Crimes Unit, or jointly by attorneys from ffices. The

decision will be made by the Assistant Attorney General “of/ the Land and
Natural Resources Division in consultation with the U.ST Attorney on a
case-by-case basis. The Assistant Attorney General, or his/her designee,
shall notify the U.S. Attorney of assignment of trial responsibility.

5-3.722 Case Development
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A. Criminal cases under the statutes identified in USAM 5-3.102,
supra, may be investigated and developed by personnel of any of the client-
agencies responsible for administering those statutes. Those client-
agencies include the Environmental Protection Agency, the United States
Coast Guard, the Army Corps of Engineers, and the Department of Commerce.
See 33 U.S.C. §1321(p). Cases under those statutes also may be
Investigated and developed by the Federal Bureau of Investigation (FBI) or
by other federal agencies. When FBI assistance is requested by a U.S.
Attorney, the U.S. Attorney should notify the Director of the Environmental
Crimes Unit of that fact.

B. The primary source of cases for investigation and prosecution with
respect to the statutes over which the Environmental Enforcement Section
has jurisdiction is the Envirommental Protection Agency. The personnel
within EPA res ble for investigation of criminal cases are the criminal
investigators ed to the Criminal Enforcement Division (CED).
Investigators ass to the CED are located in field offices in various
parts of the oount .S. Attorneys who wish to call upon the CED
investigators to look tters within their districts should make such
requests through the ial-Agent-in-Charge of the appropriate field
office. A current listi field offices and their personnel can be
obtained through the Crimi orcement Division of the Environmental
Protection Agency (FTS (2 -7410). Technical support for the
development of criminal enfor cases by EPA generally cames from
agency personnel assigned to the ional Offices or the staff of EPA's
National Enforcement Investigati ter (NEIC) located in Denver,

Colorado. NEIC personnel may wor investigations throughout the
country. Coordination of the support ilable from these groups generally
is effected by the CED investigators. O

The Department of Justice also retains \:I'%Nlity to develop enforce-
ment actions through its own efforts. 0

Q

5-3.723 Environmental Case Referrals O’

The procedure in effect for initiation of criminal m@/ ising under
the statutes identified in USAM 5-3.102, supra, is by re al from the
agencies listed in USAM 5-3.722(a), ra, to the Assistant Attorney
General, Land and Natural Resources Division. Copies of the referrals are
also simultaneously transmitted to the U.S. Attorney in the district with
jurisdiction over the matter.

Referral packages will generally oontain an investigative report
(which includes an explanation of the alleged offense(s), a description of
the evidence which would support a prosecution, the identification of any
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witnesses, and any perceived weaknesses of the case), and any exhibits
which may aid in the understanding of the referral. However, in some
instances it may be necessary to complete the development of the cases
through the use of the grand jury.

5-3,724 Authority to Prosecute; Retention of Authority; Requests for
Assistance

The U.S. Attorney may commence the prosecution of any referral arising
under the statutes identified in USAM 5-3.102, supra, upon receipt of such
referral, provided that notification is given as set forth in USAM
5-3.725, infra, unless requested not to do so by the Assistant Attorney
General of the Land and Natural Resources Division. The Assistant Attorney
General may reguest U.S. Attorneys not to ocommence prosecution of a

referred matt in his judgment additional review of the referral is
required of the and Natural Resources Division, and U.S. Attorneys
shall not proceed il the Assistant Attorney General has completed the
necessary review. any prosecution commenced by a U.S. Attorney, the
U.S. Attorney may requ vironmental Crimes Unit assistance by either
calling or writing to sistant Attorney General, Land and Natural

Resources Division, Attention:’ Chief, Environmental Enforcement Section.

In cases arising under th tutes listed in USAM 5-3.102, supra, the

U.S. Attorney shall forward to vironmental Crimes Unit a copy of any
indictment or information prior its~being presented or filed and a copy
of any indictment or information i fately upon its return or filing.

5-3.725 Information to be furnished to@ sistant Attorney General by
the U.S. Attorney i

With regard to cases being handled enti by the U.S. Attorney,
within 30 days of receipt of any referral under tutes identified in
UsaM 5-3,102, ra, the U.S. Attorney shall advi Director of the
Environmental Crimes Unit of the identity of any Assis U.S. Attorney to
whom the case has been assigned. Notification of ions to either
prosecute or decline cases shall be given by the U.S. _AMAttorney or an
assistant to the Chief, Environmental Enforcement Section, Attention:
Director, Envirommental Crimes Unit. Notification of the presentation of
evidence to a grand jury shall be given to the Chief, Environmental
Enforcement Section Attention: Director Environmental Crimes Unit. See
USAM 5-3.751, infra, regarding other information which should be forwarded
to the Envirommental Crimes Unit.

5-3.726 Cases Arising by Other Than Client Agency Referral
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U.S. Attorneys retain their authority to prosecute cases under
statutes listed in USAM 5-3.102, supra, which are not developed or referred
to them from another federal agency. The U.S. Attorney shall notify the
Assistant Attorney General of the Land and Natural Resources Division of
the initiation of a prosecution under the statutes identified in USAM 5-
3.102, a, to enable the Land and Natural Resources Division to perform
its oversight responsibilities for prosecution under such statutes.

Whenever, in the context of a case not otherwise within the jurisdic-
tion of the Land and Natural Resources Division, a U.S. Attorney becomes
aware of information which indicates that such case may include violations
of any statute identified in USAM 5-3.102, supra, the U.S. Attorney shall
advise the Assistant Attorney General of the Land and Natural Resources
Division of that_ possibility. Upon request of the Assistant Attorney
General, the U<s.( Attorney shall forward to the Assistant Attornmey General
copies of relevant aterial, including grand jury transcripts.

5-3.730 Initiating and @oncluding Prosecution

5-3.731 Individual and Co

te Defendants

A. Congress has demonstratéd’its intent that individuals, as well as
corporations, should be criminally prosecuted for violations of federal
environmental laws, see, e.g., 33 U/S.C) §§1319(c)(3) and 1362(5), thereby
recognizing the fact the unlawful ‘acts, or omissions of corporations
actually can be traced to individual Officers or employees. That
Congressional intent should be given “gerious oonsideration in the
development of prosecutions for violations of.the statutes identified under
USAaM 5-3.102, supra.

B. In any case against both a corporation and~apy of its individual
employees the willingness of the offending corporatiom~to enter a guilty
plea is not a basis for dismissal as against the individial,,

5-3.732 Attorneys Who May Represent the United States

A. All criminal environmental cases must be handled by attorneys who
are either employed by the Department of Justice or are authorized by the
Department to represent the United States. When circumstances require the
use of client agency attorneys in either a grand jury investigation or the
actual litigation of any case involving violations of statutes identified
in USAM 5-3.102, supra, prior notification shall be given to the Assistant
Attorney General of the Land and Natural Resources Division. In any cases
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in which the Land and Natural Resources Division has primary responsibility
for prosecution, authority for agency attorneys to participate in grand
jury investigations or litigation shall be obtained from the Assistant
Attorney General of the Land and Natural Resources Division. Notification
of and requests for such authorization should be submitted to the Assistant
Attorney General in sufficient time to permit other arrangements to be made
should the request not be approved. Copies of the request by the U.S.
Attorney should also be sent to the Chief of the Envirommental Enforcement
Section.

B. Any appointment of a client agency attorney to a special status
shall specify (1) the scope of the attorney's appointment in terms of sub-
ject matter to the direction of the U.S. Attorney and/or the Assistant
Attorney General of the Land and Natural Resources Division.

5-3.740 Disposit&%)

5-3.741 Declinations O

A. The U.S. Attorney
the statutes identified in U

ine to prosecute any case arising under
.102, supra, which is being handled
entirely by his/her office by fying the referring client agency of
his/her decision in writing with explanation of the reasons for that
decision and an explanation of the rring agency's position regarding
declination. A copy of that decision7 explanation shall be sent to the
Assistant Attorney General of the Land tural Resources Division.

B. ‘The Assistant Attorney General to prosecute any case
declined by a U.S. Attorney, with attorneys S(the Environmental Crimes
Unit oconducting such prosecution. The Assi @ Attorney General may
request fram the U.S. Attorney whatever additio ormation is deemed
necessary in order to decide whether to proceed wi a prosecution of a
referral declined by a U.S. Attorney. @

C. The procedures described above also shall be fol in any case
resulting in a no bill after presentation to the grand jury; if the U.S.

Attorney is of the opinion that prosecution should not proceed in such
case,

5-3.742 Dismissals

Indictments, informations, or complaints in criminal cases involving
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violations of the statutes identified in USAM 5-3.102, a, and referred
in accordance with USAM 5-3.723, supra, shall not be dismissed without
prior approval of the Assistant Attorney General of the Land and Natural
Resources Division, except when a superseding indictment has been returned
or an information or a complaint has been filed against the same defendant
or when the individual defendant has died. Recommendations to dismiss
criminal cases are the responsibility of the U.S. Attorney personally and
must be signed by him/her. This provision does not apply to
situations of plea agreements which involve the dismissal of certain ocounts
of an indictment or information coupled with quilty pleas to other counts,

5-3.750 Coordination

5-3.751 Statusz@rts

A. Once a C%E been referred to a U.S. Attorney, the Land and
Natural Resources Division,shall be kept informed of all its developments.

In addition to the inf ion called for in USAM 5-3.275, supra, the
following information furnished pramptly to the Envirommental
Enforcement Section in all &s arising under the statutes identified in
USAM 5-3.102, supra:

1. Date the indictmen no bill) is returned or the
information or complaint is £

2. Date of arraignment m?‘%f plea;

3. Dates of trial; @
/\

4. Verdict; 0
5. Change of plea or plea bargain; @

6. Any motion which oould, if granted, i itive; which
could affect the enforceability of the relevant st (s); or which
otherwise is considered significant by the U.S. Atto ; and

7. Date and terms of sentence.

B. Significant developments should be reported immediately by tele-
phone to the Chief, Environmental Enforcement Section, or the Director of
the Environmental Crimes Unit in any case in which the unit requests
reports. In addition, forty-eight (48) hours prior notification shall be
given to the Environmental Crimes Unit in such cases before presenting an

MARCH 5, 1984
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indictment or filing an information.

C. In all criminal cases arising under the statutes identified in
USAaM 5-3.102, a, the U.S. Attorney shall furnish to the Envirommental
Crimes Unit coples of all papers filed and correspondence exchanged
regarding such cases.

5-3.760 Appeals

5-3.761 Handling of Appeals

All appeals in criminal cases arising under the statutes identified in
USAM 5-3.102, %, shall be handled as provided for in USAM 5-8.310 and
USAM 2-3.210.

5-3.762 Notice of s
A. The U.S. Atto

Environmental Crimes Unit
case arising under any stat

all immediately notify the Director of the
notice of appeal by a defendant in any
ntified in USAM 5-3.102, supra.

B. In any such case in
by the United States is warranted,
to the Director of the Environment

U.S. Attorney believes that appeal
afm shall make his/her recommendation

8511133 Unit,

C. For purposes of subparagraphs B above, motifications and
recammendations may be made by telephone i ited appeal situations.

/s
5-3.763 Record on Appeal 0@

whenever an appeal is taken in a case aris
identified in USAM 5-3.102, ra, for which the U.S
primary trial level responsibility, and that appeal is
Land and Natural Resources Division, the U.S. Attorney i sponsible for
assembling and transmitting to the Land and Natural Resources Division
those items which constitute the record of the case at the trial court
level.

r any statute
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5-4.000 LAND ACQUISITION SECTION

5-4.001 Establishment

The handling of matters relating to the condemnation of land was
first assigned to the Public Lands Division (now the Land and Natural
Resources Division) by former Attorney General Daugherty in General Order
No. 1200, dated July 20, 1921. By Order No. 1823, dated May 19, 1927,
former Attorney General Sargeant transferred this duty to the Admiralty
Division. On February 1, 1930, this work was reassigned to the Public
Lands Division by Order No. 2085 signed by former Attorney General John
Mitchell, A special Condemnation Section was established, effective
November 1, 1937, by former Assistant Attorney General for Lands Division
Carl McFarland, in & Memorandum signed October 30, 1937. 1In 1946, the
name of the Sectjion was changed by former Assistant Attorney General David
Bazelon to Lar? isition Section.

In 1941, the @rll duty of passing upon titles to land purchased by
the United States lsglposed on the Attorney General. This function was
assigned to the Lands’Division by the same Orders of the Attorney General
as those which assigned &uty of acquiring land by condemnation. This
duty to approve titles i ed to the Land Acquisition Section.

5-4.,100 AREA OF RESPONSIBIL%

5-4.110  General (6\
The Land Acquisition Section is resgg le for the institution and

prosecution of condemnation proceedings o 1f of the United States,
and for approving title to land acquired by t Eited States by purchase

or condemnation. 0

04

The litigation of the Land Acquisition Section is ¢ d pursuant
to the following authorities:

5-4.120 Statutes Administered

A. Act of August 1, 1888, c. 728, §1, 25 Stat. 357, as amended, 40
U.8.C. §257 (Condemnation Act);

B. Act of February 26, 1931, c. 307, §1, 46 Stat. 1421, 40 U.8.C.
§158a-f (Declaration of Taking Act);

cho " P. l
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C. Act of August 27, 1958, 72 Stat. 892, 23 U.S.C. §107 (interstate
highway rights-of-way acquisition);

D. Rule 71A, Federal Rules of Civil Procedure;

E. 16 D.C. Code §§1351-1368 (1973 ed.) (federal land acquisition in
the District of Columbia);

F. Joint Resolution of September 11, 1841, 5 Stat, 468, as amended,
40 U.S.C. §255 (Examination of Title Act).

5-4.200 ORGANIZATION

The Section is administered by a Chief, who is assisted by two
Assistant Chiefs. ? Section 1is divided into a number of units.

A. Litigation

Attorneys assigned t:?e Litigation Unit supervise the handling of
all cases and handle all aspect's of certain cases including pre-trial,
trial and post-trial activities,

B. Title Unit &S}y
The Title Unit prepares opinion ;@tle for land acquired by the

United States by purchase pursuant to provisions of 40 U.S.C. §255.

C. Appraisal Unit /@

The Appraisal Unit reviews lppraislls%tlement proposals and
appraisal guidelines for cases in condemnation vides assistance to

Section attorneys and U.S. Attorneys in trial prep zgn and procedures.
See USAM 5-9.100, infra, for further information con i

ng the function
of this unit. {S*

D. Administrative Unit O

The Administrative Unit is responsible for processing % uests
for the institution of condemnation proceedings; prep i;g all
intermediate and final opinions of title of the Attorney Gen 1; and
managing LDTS, & comprehensive computer-based information system
designated to track all significant events from the time of its inception
through final disposition of the case.

MARCH 19, 1984
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5-4.300 SUPERVISION AND HANDLING OF LAND ACQUISITION SECTION CASES

5-4.310 Direct Referral Cases

Land acquisiton cases may not be referred directly to U.S. Attorneys

by agencies, Actions to acquire land may not be initiated by a U.S.
Attorney except upon their referral to him/her by the Attorney General,
through the Land Acquisition Section.

5-4.320 Assignment of Case Responsibility

The extent to which a U.S., Attorney is responsible for handling any
condemnation case is determined by the classification given that case by
the Land Acquisipion Section. Condemnation matters are classification. A
case may be rec ied at any time if this becomes necessary due to
changed circumsta

5-4.321 Category 1l Matter

Citegory 1 consists o@sea in which there are no actual or
anticipated policy questions,

iar appraisal problems, novel legal
questions, or claimed compensati ifi excess of $100,000. U.S. Attorneys
will have full responsibility for «He tegory 1 cases, subject only to:

A. Such assistance on tactical of al mattersas they may request
from the Department of Justice; and Sg

B. Approval of the Justice Departmen%ny settlement in excess of
$100,000 or under that amount when: @

1. for any reason, the compromise of@articular claim, as
a practical matter, will control or adv y influence the
disposition of related claims totaling an a in excess of
$100,000; or %@

2. when the revestment under 40 U.S.C. §285f og )ﬁ land or
improvements or any interests in land are involved, ex./inn cases
in which the land owner desires to remove buildingsy trees and
shrubs, crops, or fixtures attached to the realty which are not

needed or desired by the government, provided that the exclusion has
been approved by the local representative of the acquiring agency; or
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3. because a novel issue of law or question of policy is
presented, or for any other reason, the settlement offer should
receive the attention of the Land and Natural Resources Division of
this Department.

The U.S. Attorney should send copies of court papers to the
Department of Justice for information, comment, and suggestions, and
should cooperate in the reasonable implementation of all suggestions made,

5-4.322 Category 2 Matters

Category 2 consists of cases in which there are actual or anticipated
policy questions, peculiar appraisal problems, novel legal questions, or
claimed compensation in excess of $100,000. Category 2 cases will be the
joint renponaibilyof the U.S. Attorneys' offices and the Department of
Justice. The par i ion of the Land Acquisition Section may range from
mere counsel and ad n the one hand, to management of the case on the
other, depending upon '&nl interests. The provisions of USAM 5-1.324,

e

supra, are applicable to gory 2 matters.

5-4.400 [RESERVED] %
5-4.500 GENERAL PROCEDURES IN LANDS@ITION LITIGATION

5-4.510 General /6\

The instructions herein set forth deal 0 ad terms with general
procedures peculiar to condemnation litigationd <S>

Examples of the various forms referred to in tlé&\instructions will
be found in USAM 5-4.800, infra. Set forth in the tirety in USAM
5-4.900, infra are three Department of Justice publ@ igns designed
primarily to assist federal agencies in preparing and(S’Zembling the
materials which must accompany their requests to the Attorne neral for
the acquisition of land: 1) A Procedural Guide for the Ac gg,ion of
Real Property by Governmental Agencies,USAM 5-13.000, 2) Unifo ‘ypraiaal
Standards for Federal Land Acquisitions, USAM 5-14.000, and 3) andards
for the Preparation of Title Evidence in Land Acquisition by the United
States, USAM 5-15.000.

MARCH 19, 1984
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5-4.511 Rule 71A, Federal Rules of Civil Procedure

Rule 71A of the Federal Rules of Civil Procedure governs the
procedure to be followed in all cases for the condemnation of real and
personal property under the power of eminent domain. All condemnation
cases must be prosecuted in strict conformity with this Rule. Rule 71A
provides that the general Federal Rules of Civil Procedure shall be
applicable to all cases, except as otherwise provided in Rule 71A. There
must be, therefore, strict conformity with the general rules, subject to
the complaint, the form, content, and method of service of notice to
defendants, and the form and content of the answer or appearance of
defendants.

5-4.512 Declar?’on of Taking Act

the United States cquire an interest in land immediately upon the
filing of a decleaa of taking with a court and the deposit in the
court of the estimate o&sation stated in the declaration,

The Declara{QFf Taking Act (see 40 U.S.C. §2548(a)(f)) authorizes

U.S. Attorneys and e attorneys must comply promptly with

instructions from the Depar or filing of a declaration of taking and
the deposit of estimated just ensation pursuant to the Declaration of
Taking Act (see 40 U.S.C. §2548( ). Duplicate originals of a dated
receipt of the clerk of the court he amount deposited as estimated

judgment on declaration of taking is required unless specifically

just compensation should be obtained” and-transmitted to the Department. A
n
requested by the Department. The judgm ;if obtained, should contain a

finding by the court of the filing of the aration of taking and the

deposit of estimated compensation, the date ereof, and an adjudication
that title to the exact extent of the estate o terest described in the
declaration is vested in the United States. judgment should also

contain an order for the surrender of poaseui@if requested by the
acquiring agency. Unnecessary recitations shou omitted from the
judgment in accordance with Rule 54(a), Federal Rule Wivil Procedure.
Service of copies of the judgment upon defendants is ¢

led by Rules 5
and 77(d), Federal Rules of Civil Procedure. The case m rosecuted
to a speedy conclusion in order to minimize the amount of

est which
the government must pay on the amount of the ultimate award ip/ excess of
the deposit.

Under the Declaration of Taking Act and Rules 71A(c)(2) and (j),

Federal Rules of Civil Procedure, the court may order that the monies
deposited as estimated compensation, or any part thereof, shall be paid
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forthwith to the rightful claimant. The purpose of the Declaration of
Taking Act is, first, to give the government title to and possession of
the land and to relieve the government of the burden of interest accruing
on the amount of the deposit, and second, and of equal importance, to make
funds available for immediate distribution to the former owner in the
discretion of the court.

In furtherance of this purpose and in accordance with Rule 71A(j),
Federal Rules of Civil Procedure, U.S. Attorneys and field attorneys are
required actively to assist landowners and the court, as amici curiae in
effecting prompt distribution of funds deposited pursuant to the
Declaration of Taking Act. Detailed instructions with respect to
distribution are set forth in USAM 5-4.943, infra. No formal objection to
the distribution by the court of all or any part of the deposit should be
made without pn approval of the Department.

Immedtatel n the filing of a declaration of taking and the
deposit of estim oupenultlcm, the landowner and other parties
interested should be led by letter, by the U.S. Attorney or field
attorney, of the depo d the amount thereof and that government

counsel will render u.ut ce,in effecting advance distribution without

prejudice to the right of downer to claim a larger smount. A form
letter with which there shoul substantial conformance is included at

5-4.513 Local Practice @

Practices in land acquisition ca.[@-
depending upon the rules and customs of th

from district to district,
rts.

In several districts, local rules have opted which permit up
to 15 tracts, economic units or ownerships, be included in one
declaration of taking, but require that for each sugh )tract, economic unit
or ownership, a separate civil action will be opene the clerk of the
court. These local rules generally follow the guidell ggested by the
United States Judicial Conference, as set out in USAM 5 , infra. It
should be noted that before this filing procedure can be utilized a local
rule must be adopted by the court. Special forms of the c@ int have
been prepared to conform to the guidelines. See USAM 5-&.802}5-&.80&,
infra.

MARCH 19, 1984
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5-4.514 Division Programs to Expedite Handling of Condemnation Cases

The Division has developed a program called the "Nine-Point Program
for Settlement of Trial Within a Year" as a means of expediting the
handling of condemnation cases. Details with respect to this program are
set forth in USAM 5-4.912, infra. U.S. Attorneys are urged to become
familiar with this program an nd to the fullest extent possible to process
land acquisition cases in their districts in this methodical way.

The Division issued & memorandum dated June 6, 1980, to all U.S.
Attorneys, announcing the Department of Justice policy favoring consent to
trial of land condemnation cases by United States Magistrates in
appropriate circumstances, as defined in 28 U.S.C. §50.11. The policy
furthers the goals of the Federal Magistrates Act of 1979 (Pub. L. 96-82)
and will also ve to expedite trial in appropriate circumstances. All
attorneys in U.S. Attorneys' offices are encouraged to seek the
consent of part(9 trials, either by a magistrate or by a jury presided
over by a magist & in appropriate cases, and to ensure that parties in
cases filed befo Yober 10, 1979, are notified of their right to
consent to the magistrates' exercise of litigation jurisdiction. For a
detailed statement of @ivision's policy in this regard, see USAM

5-4.913, infra.

5-4.515 Transmittal of Papers @Land Acquisition Section

The Land Acquisition Sectiond/m be informed promptly by letter
including the forwarding of all plelf where pertinent, of all major
steps taken in each case, such as th letion of personal service of
notice and of publication of notice, -4.925 et seq., infra, the
dates of all trials and hearings and the T ts thereof, and the filing

by the U.S. Attorney and any defendant of a n e of appeal or a motion
for new trial. It is essential that there b ict observance of the

foregoing rule. @

5-4.516 Transcripts of Record O

The U.S. Attorney or field attorney shall tranan@ the Land
Acquisition Section, at the stages of the case hereinafter/designated,
successive partial transcripts which will be combined in the Department at
the-conclusion of the case into a complete transcript of record. No
further or additional transcript is required and no documents included in
one transcript need be duplicated in any subsequent transcript.

MARCH 19, 1984
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A. Initial Transcript. Upon the institution of the case there shall
be transmitted to the Department an initial transcript, which shall
contain the following documents:

1. One certified and one conformed copy of the complaint (USAM
5-4.801 or 5-4.802, infra);

2. Two conformed copies of the notice of condemnation (USAM
5-4,804);

3. If a declaration of taking, USAM 5-4.804,infra,is filed,
duplicate originals of the dated receipt of the clerk of the court
for the moneys deposited as estimated compensation;

4. If a,judgment is entered upon a declaration of taking or is
an order o session, USAM 5-4.827, infra, is obtained, one
certified an onformed copy of the judgment or order; and

5. One ce and one conformed copy of any order and two
conformed copies anypother papers filed in connection with the
institution of the caé

B. Intermediate Trlns@t Upon the entry of any judgment
determining just compensation er for one or more tracts in a case)
there shall be transmitted to the @ment an intermediate transcript

consisting of:

1. Ome certified and three ¢ ed copies of the judgment if
the Department is to obtain the def cy, or one certified and one
uncertified copy of the deficiency ju together with a copy of
the letter of transmittal if the judgme s been transmitted with a
request for payment to the local repres tive of the acquiring

agency as authorized at USAM 5-4.582, infra,/‘

2. One conformed copy of all papers of wh @r nature filed in
the case prior to and including the date of en the judgment
(but excluding copies of papers included in tranaw previously
transmitted to the Department and excluding orders of &'bution);

3. Evidence of any lis pendens recorded among thejcal land
records, see USAM 5-4.524;

4. The evidence of title, properly continued, see USAM 5-4.533,
infra; and
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5. The certificate as to parties in possession and mechanics'
liens. See USAM 5-4.536, infra.

When an intermediate transcript is transmitted to the Department, the U.S.
Attorney or field attorney should state in the letter of transmittal that
the transcript constitutes, or when combined with partial transcripts
previously transmitted will constitute, & complete transcript of the
record of the case to date, If there is no deficiency the intermediate
transcript may be combined with the final transcript.

C. Final Transcript, At the conclusion of the proceedings, the
Attorney General prepares an opinion directed to the acquiring agency.
Therefore, upon the entry of a final judgment (whether for one or more
tracts in the case) there shall be transmitted to the Department a final
transcript consisting of:

1 rtified and one conformed copy of the final judgment,
unless cop the judgment were previously transmitted to the
Department wi intermediate transcript;

2. Duplicate iginals of the dated receipt of the clerk of the
court for any mone 1ted pursuant to a judgment determining

compensation;

3. The evidence of t;t properly continued as provided in
USAM 5-4,533, 1nfra, unles d for use in effecting distribution
of just compensation, in whi event the evidence of title should be

The transmittal letter should indig how any title objections noted
in the title evidence have been elirn ted or should have attached to
it any curative data obtained to elinm e such objections;

transmitted to the Department up Fhe completion of distribution.

4, Evidence of the disposition oth {hnn in the case of any
outstanding compensable interests disclose eg\the evidence of title;

Q

5. All other related papers and curative d rtinent to the
proceeding, such as affidavits, deeds, disclaime USAM 5-4.833,
infra, releases, etc., unless other papers trensmitte(;>( 1 indicate
that the liens and other interests are barred by serv ;of process
on the necessary parties;

6. Evidence that complete distribution has been ordered of all
funds which have been deposited in court by the government (however,
transmittal of the papers enumerated above should not be deferred
pending completion of this step); and
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7. If no declaration of taking was filed, one certified and one
plain copy of the order vesting title should be forwarded to the
Department.

5-4.517 Closing File
No case may be considered closed until:
A. All funds have been ordered disbursed;

B. All pending matters, such as motions for new trial or appeals,
have been terminated;

In use ;
te has expired, or the government's occupancy
has otheruue t ed, and

The queatmn f estoration damages has been adjudicated or
otherwue disposed of

5-4.520 Institution of Action ;@
5-4.52]1 Initial Documents Sent to U. S/S‘)rneys

U.S. Attorneys will be advised when t ve been authorized by the
Attorney General to acquire land on beha f the federal agency.

Accompanying the authorization to the U.S. Atto@y to acquire the land
will usually be the following documents :

A. A copy of the government official's le%&%the Attorney

General requesting the institution of condemnation pro isigs, and citing
the authority for the taking; @

B. Where immediate title is required, a declaration 0 ing and
one copy thereof, to which will be attached a description of land to
be acquired and a map showing the land;

C. In cases where a declaration of taking is to be filed, a check
for the estimated compensation, or instructions indicating how the check
may be obtained; and
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D. Advice as to classification of the case and division of
responsibility for the prosecution of the case between the U.S. Attorney
and attorneys in the Land and Natural Resources Division. See USAM

5-4.300 et seq., supra.

On occasion the letter of transmittal may contain special instructions
which will govern procedure if at variance with anything contained herein.

5-4.522 Preparing and Filing Complaints

Upon receiving the letter authorizing the initiation of an action to
condemn landze U.S. Attorney shall:

the acquiring agency the materials described in USAM
5-4, 921, infra;

B. Prepare thygt' described in USAM 5-4.922, infra; and

C. File the complai &rsuant to the instructions in USAM 5-4.923,

infra.

5-4.523 Land Subject to Optioj@ontracts of Sale by Acquiring Agency

When the land involved in a core/nat ion case is the subject of a
valid accepted option or contra & sale, executed both by the
presumptive owners and by a duly au éized representative of the
acquiring agency prior to the institutio the condemnation case, the
accepted option or contract is binding u signatories thereto in the
condemnation case. The accepted option or ¢ t should be pleaded in
the complaint in condemnation. The U.S. Attor e;S;r field representative

ie authorized without the prior approval of the ey General to have a
judgment entered in the amount of the accepted opt contract provided
that the local representative of the acquiring a has advised in
writing that the land has not decreased in value due to@ action of the
owners since the date of the option or contract, an Q pecial and
unusual conditions and requirements of the option or co ‘{rﬁt, if any,
have been performed. It is also necessary that a determination shall have
been made that the optionors in the accepted option or the vendors in the
contract of sale are the sole and only parties entitled to the just

compensation, other than taxing authorities, lienholders and encumbrancers
whose claims may be satisfied from the award.
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The procedure for summary judgments under Rule 56, Federal Rules of
Civil Procedure, should be utilized in obtaining the entry of consent
judgments on options and contracts of sale, but only after the expiration
of the time for filing of answers or appearance by defendants, see USAM
5-4.541 and 5-4.542, infra. —

5-4.524 Lis Pendens

In connection with the institution of condemnation proceedings, a
notice of the pendency of the action or lis pendens shall be filed or
recorded among the proper local records, except in those jurisdictions
where the law is settled that the commencement of the action is notice to
all persons affected. If more than one county is involved, a separate
notice is necesaa] each county.

The steps necess for the commencement of lis pendens notice are
determined by the law e particular state, Some states follow the

complaint. Some common tates, however, have the additional
requirement that the defend &at be served with process before notice

will commence. In other stat he common law has been superseded by
ufd form of notice of lis pendens is

common law, which is tha n@'cg commences upon the mere filing of the
w
8

8
statute and the filing of a pres
necessary to commence notice. where, under local law, either a
declaration of taking or a judgment claration of taking is entitled
to be recorded and is deemed to give :?', the recording thereof would

1

constitute notice. In no instance shou h a lis pendens notice and a
judgment on declaration of taking be reco

5-4.525 Service

Service of the notice of condemnation must be m@ in accordance with
Rules 4(c) and (d), Federal Rules of Civil Procedu@ A copy of the
complaint need not be served with the notice of condemn @f

The Soldiers' and Sailors' Civil Relief Act of 1940 (5 1178),
as amended, is in full force and effect and is applicable to nation
cases, The U.S. Attorney or field attorney must investigate to termine

whether any defendant who has not answered or filed an appearance is in
military service with the Armed Forces or is in public Health Service on
duty with the Armed Forces. The U.S. Attorney or field attorney must
comply strictly with the provisions of the Act (50 U.S.C., App. 520) by
filing necessary affidavits and moving for the appointment of an attorney
ad litem, when required.
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Complete instructions with respect to service are set forth in USAM
5-4.925, infra.

5-4.526 Possession

Where a declaration of taking has been filed, U.S. Attorneys and
field attorneys must comply with instructions from the Department
requiring the entry of an order for the surrender of possession of
property to the government. See USAM 5-4.827, infra. Unless the property
is vacant the acquiring agency should be requested to advise that the
necessary 90 days' written notice has been given of the date by which
possession is required if any person lawfully occupying the property shall
be required to move from a dwelling or to move his/her business or farm
operation, as required by Section 301(5) of Public Law 91-646, approved
January 2, 197 I.,.@Stat. 1905. Notice of the entry of the order, see
USAM 5-4.827, i nd of the date provided therein for the surrender of
possession are con led by Rules 5 and 77(d), Federal Rules of Civil

o?
and

Procedure. Service copy of the order should be made upon the person
in possession of the n accordance with Rule 5(b), Federal Rules of
Civil Procedure, or service ould be made in the manner and within the

time directed by the court” i e order.

If the party in posses®1 fuses to surrender possession as
provided in the order, applicati 1d be made, in accordance with Rule
70, Federal Rules of Civil Proced for a writ of assistance to put the

government in possession. Applicatio or a citation in contempt under
Rule 70 should not be made without th or approval of the Department.

5-4,530 Title Evidence 0@

5-4.531 Purpose 0

Rule 71A(c), Federal Rules of Civil Procedure, ;@idea that there
shall be named defendants in condemnation cases all

@ons having or

claiming an interest in the property condemned who ?js can be
a
v

ascertained by a reasonably diligent search of the local records,
considering the character and value of the property inv ed and the
interest or estate to be acquired, Persons having an interest in property
include those owning an estate in the land (e.g., fee owner, lessee,
tenant) and those having a lien or encumbrance on the land (e.g.,
mortgagee, taxing authority, materialperson, mechanic). Evidence of title
must, therefore, be obtained and examined for a determination of the
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necessary and proper parties defendant. Persons having (or claiming) an
interest in the property at the time of the commencement of lis pendens
notice, see 5-4.524, infra, are necessary parties and must be joined 1n
the action as defendants, By joining as defendants all persons disclosed
by the title evidence as having a possible interest in the property as of
the commencement of lis pendens notice, and, in the course of proceedings,
by giving those parties notice and opportunity to be heard at the trial or
hearing on just compensation, due process will have been afforded and the
final judgment will be res judicata as to those parties. If the United
States secures a judgment of condemnation fixing compensation and ordering
distribution to the wrong person or to fewer than all persons entitled
thereto, the party having a compensable interest who was omitted from the
proceedings has been denied due process and is entitled to bring an action

against the United States for just compensation. The Unites States may
thus be compelled pay twice for the same acquisition. Where the
interest of the omi party was a matter of record but was not disclosed
by the title evidenc United States may recover its loss from the
title company or ab ter up to the limit of liability. See USAM

5-4.534, infra. 7

5-4.532 Title Evidence UsuQ plied by Acquiring Agency

In condemnation proceedings ecessary evidence of title is made
available to the Department by the a ring agency. In compliance with
applicable standards, title evidence ‘% ing to the requirements of the

Department should be obtained from @ppreved abstracters or title
companies. Contracts for the title evide@hould include as a separate

item the costs of any necessary continuat : the evidence of title.

Q

The evidence of title must be continued to a datl?ubsequent to the
recordation of the lis pendens, declaration of taking f the judgment

5-4.533 Continuation of Title Evidence

on the declaration of taking. On the basis of info ion, if any,
disclosed by the continuation of the evidence of t , and the
certificate of inspection and possession, USAM 5-4.536, a, any
additional parties shown by the continuation to have, or who m im to

have, any interest in the propefty involved must be joined as def€ndants
in the case, and any changes in the naming of necessary and proper parties
defendant must be effected. The procedure for adding, dropping, or
substituting parties is by motion and order under Rules 2] and 71A(g) and
(i)(3), Federal Rules of Civil Procedure. An amended complaint need not
be filed, Detailed instructions with respect to continuing title evidence
are set forth in USAM 5-4.924, infra.
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5-3.534 Title Company Liability

Title evidence, in addition to being properly continued, must also
comply with the Department's requirements with respect to the limitation
of the title company's liability,

Generally, certificates of title, USAM 5-4,832, infra, and title
insurance policies shall not limit the liability ot the title company to a
sum less than 50% of the reasonable value of the property. As to
acquisitions valued at more than $50,000, the limitation of liability of
the issuing title company under the certificate of title or title
insurance policy may be limited to 502 of the first $50,000 and 25% of
that portion of the value in excess of that amount.

The "reds ble value of the property," in the context of
condemnation pr g, is the amount awarded as just compensation in the
judgment. Where t itle company has limited its liability to a sum
substantially less tl?tha: permitted, an endorsement to the certificate
or policy must be obtaified from the title company providing for an
acceptable amount of &o ge. (Reasonable compliance with the
requirements as to the perc&e limitation of liability is all that is
required.)

Recitations in the title eS' nce that the limitation of liability is
"as per agreement," "to be agreed n," or the like, are unsatisfactory.
In such instances it will be necessarysfo obtain an endorsement providing
adequate coverage in a stated dollar t. Title evidence that does not
state dollar amountsof coverage, but ates that coverage is in '"the

amount of the award" or a stated percenta 0::: less than permitted) of
the award, is acceptable. @
5-4.535 Certification of Ownership 0

It is essential that the title evidence diaclothe names of the
persons in whom title was vested at the time of comme nt of notice.
See USAM 5-4.531, supra. This should present no p @ﬁ in cases
instituted by complaint only. /

In cases in which a declaration of taking has been filed and either
the declaration itself or a judgment thereon has been recorded, the
continued evidence of title typically recites that title to the property
as of the effective date thereof is vested in the United States of
America, followed by an appropriate reference to the recordation of the
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declaration or judgment. However, such a recitation must also be
accompanied by a statement that prior to the filing for record of the
declaration or judgment, as the case may be, title was vested in a named
person or persons. An example of a satisfactory endorsement is given
below:

ENDORSEMENT
Attached to Policy No. 87654
Issued by
URBAN TITLE INSURANCE COMPANY

Schedule of A of the above policy is
herﬁ amended in the following particulars:

ph 2 of Schedule A is hereby

delete he following is substituted:
2. Title tofthe estate or interest
covered g policy at the date
hereof is ted in the UNITED

STATES OF by judment upon
declaration o king recorded
January 15, 19 k 312, Page

923, Deed Records of Benton County,

Missouri. Prior to ling said
judgment, title was @ in John
Smith and Mary Smith, huéfe.

Without such a certification by the tft ompany as to prior
ownership, it cannot be ascertained whether th son from whom the
property has been taken by the condemnation proceéd] has been made a
defendant in the action. Insurance that is vested in nited States by
declaration of taking or judgment thereon recorded on a date is no
protection against the loss that might result in the event the prior
owner was not joined in the action and subsequently recovers@n

ensation
from the United States in a separate proceeding. @
5-4.536 Certificates as to Parties in Possession and Mechanics' Liens
In order to insure the joinder as defendants in the condemnation

cases of all parties who have, or who may claim to have, any right or
interest in the property involved, whether or not such right or interest
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is disclosed by the evidence of title, the U.S. Attorney or field attorney
should obtain a certificate showing (a) whether any party is in actual or
constructive possession of all or any part of the land whose rights, if
any, are not a matter of record, and (b) whether within the period
provided by local law there has been any work or labor performed upon the
property or any material furnished in connection with any work upon the
property which would entitle anyone to a lien. Generally, the necessary
certificate of inspection may be obtained from the local representative of
the acquiring agency or the custodian for the government of the property.
The certificate should conform substantially with that set out at USAM
5~4.831, infra. All or any number of the tractes or parcels of land in a
particular case may be included in one certificate of inspection, if more
convenient than using a separate certificate for each tract.

All parties disclosed by the certificate as to possession and
mechanics' lie?o have an interest in the property involved must be
joined as defe in the case as provided at USAM 5-4.531, supra.

When submitt@ final transcript, USAM 5-4.516, supra, to the
Department, the tit evidence is incomplete unless it includes a
certificate of parties ingpossession and mechanics' liens.

5-4.537 Final Title Evidem.&S\

The final evidence submi d ,to the Department in the final
transcript must satisfy the follo requirements :

A. The abstract must be contingde o the date of commencement of
lis pendens or other notice, USAM 5-4.5

ion title report, binder,
ordn to the date of

B. A supplemental certificate or co
or endorsement based on a search of th

commencement of lis pendens or other notice nus obtllned. No final
certificate or policy is required provided the p tury cert"'ficate.

report, or binder does not improperly limit the titl pany's liability,
USAM 5-4.534, supra, or the company assumes the r&red financial
liability and the certificate, report, or binder conta no provision

under which the usulng company denies liability for loss O the final
certificate or policy is not issued. /

5-4.538 Curative Materials

When transmitting title evidence to the Department as part of a final
transcript of record, there should be included evidence of the
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disposition of any outstanding compensable interests disclosed by the
evidence of title which interests are not barred by the condemnation
proceedings. For example, an official receipt for the payment of ad
valorem taxes should accompany title evidence disclosing unpaid taxes
N — ) .

which were a lien on property on the date of taking.

5-4.540 Objections to Taking; Alterations in Estate Taken

5-4.541 Answer of Defendant

If a defendant wishes to raise an objection to the taking, he/she
must answer within 20 days from receipt of notice, USAM 5-4.804, infra,
unless the time is extended. If a defendant files any pleading alleging
failure to complyg?h the requirements of the National Environmental
Policy Act of 196 .@tat. 852, 42 U.S.C. §432]1, U.S. Attorneys should
immediately submit Department duplicate copies of such pleadings,
together with availabl nformation as to compliance with this Act by the
acquiring agency. Detal instructions with respect to responding to a
challenge to the taking are s forth in USAM 5-4.931, infra,.

5-4.542 Notice of Appearance 0

1f a defendant merely wishes ts r in the cause to assure notice
of any future action to be taken th in, the U.S. Attorney or field
attorney may suggest that he/she file a n7'ﬁe of appearance.

5-4.543  Alteration of Estate Sought to Be %ed

It may occasionally be to the advantage of a cerned to modify or
change the estate being condemned. The Departme ould be informed
promptly of any suggestlons which either the U.S. Att or the property
owners may have concerning modification, alteratw% ange of the
estate or description of the property to be condemned, but alternation
of the pleadings should be made except upon receipt o @proprlate
authorization from the Department, O/

5-4.544  Exclusion of Property Acquired by Declaration of Taking

The Attorney General is authorized in any condemnation case to
stipulate on behalf of the United States to exclude any property or any
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part thereof or interest therein which may have been taken by the United
States by declaration of taking (40 U.S.C. §258(f)). See USAM 5-4.512,
supra. The necessity for the exclusion of property acquired by taking
generally occurs in two classes of cases:

A. Where the estate taken is not the estate wanted. In cases in
which through inadvertence or otherwise title has been taken to property
or some portion thereof or an estate or interest therein not desired by
the acquiring agency or found subsequently not to be needed for public
use, U.S. Attorneys and field attorneys must obtain the prior
authorization of the Department for the exclusion of property.

B. Where a former landowner wishes to remove property not needed by
government., In cases in which the landowner desires to remove buildings,
trees and shrubs, crops, or fixtures attached to the realty which are not
needed or desired by the government, U.S. Attorneys and field attorneys
are authorized enter into stipulations for the exclusion of property
without securing-thie) approval of the Department provided that the
exclusion has been lgp L ed by the local representative of the acquiring

th

agency. However, if grty is of high value, the specific approval

of the Department should obtained.

5-4.545 Stipulation of Exc@

The authority of U.S. Attor s_and field attorneys to enter into
stipulations is governed by the na of the property to be excluded (see
USAM 5-4.544, supra), but in the eﬁt of any question, specific
instructions should be obtained f&: the Department. Detailed

instructions with respect to the excl Q- or dismissal of land from
proceedings are set forth in USAM 5-4.932, @5.

In all cases in which a stipulation is en into for the exclusion

of property, the stipulation must contain eithe rovision fixing the
amount by which the just compensation, whether alr determined or to be

determined, shall be reduced by reason of the exclus or a provision to
the effect that no claim of whatever nature for just ¢ ation will be
asgserted in the case or otherwise for the property exclu . If, in the

value or the exclusion will result in a savings to the gove nt by the
avoidance of demolition or removal costs, the provisions of this paragraph
shall not apply.

opinion of the acquiring agency, the property to be exc j is of no

A stipulation relating to the removal of property not needed by the
government, see USAM 5-4.544, supra, should also contain a provision

MARCH 19, 1984
Ch. 4, p. 19



UNITED STATES ATTORNEYS' MANUAL
TITLE 5--LAND AND NATURAL RESOURCES DIVISION

limiting the time for removal by the owner of the property and providing
that if the owner fails to remove the property within the prescribed time,
the stipulation shall be of no force and effect.

5-4.546  Termination of Temporary Use Cases

Upon receipt of instruction from the Department that the temporary
use of property is no longer necessary, the U.S. Attorney or field
attorney should promptly file a motion for the limitation of the term
condemned to the date of termination of the temporary use and the
surrender of possession of the property by the government. Service of the
motion and notice should be made in accordance with Rule 5(b), Federal
Rules of Civil Procedure. Proper arrangements should be made promptly for
a determination of the extent, if any, of the monetary liability of the
government for pa t of just compensation by reason of any physical
changes of the o ty resulting solely from the government's use.
Generally, there shﬁg obtained an estimate of the cost of physical
restoration, with p allowance for salvage, and an appraisal
reflecting the diminutlo? enhancement in the fair market value of the
property as of the date mination of the temporary use resulting
directly and exclusively fr sical changes made by the government.

An appropriate order of rmination should be entered covering
restoration damages, if any, or (ﬁ: no further liability on behalf of
the government (one certified and in copy of such order should be
forwarded to the Department) or the c should be set for trial at the
earliest practicable date for the a

j cation of all claims of the
defendants for restoration.

5-4.550 Determination and Payment of Just C%tion

5-4.551 Right to Trial by Jury or Commission (SZ;D

1

Rule 71(h), Federal Rules of Civil Procedure, provi "mt any party
to a condemnation case may have a trial by a jury on thé @ue of just
compensation by filing a demand therefor unless the in its
discretion orders that, because of the character, location or %ity of
the properties to be condemned, or for other reasons in the i rest of
justice, the issue of just compensation should be determined by a
commission of three persons appointed by the court. The rule further
provides that trial of all issues shall otherwise be by the court,
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In order to preserve the right to a trial by a jury or commission, a
demand for a jury trial should be filed in all major tract cases and in
any other cases when by reason of special circumstances the Department
requests such demand or the U.S. Attorney determines that it is in the
interest of the United States that a jury trial should be demanded. Major
tracts include all tracts involving deposits of estimated compensation of
$150,000 or more and other tracts involving claims for compensation in
such amounts and tracts in which significant and complex legal problems
may be decided. (See Tab W, "I Condemnation Seminar 1962" and USAM
5-4.865.) Under Rule 38(b), Federal Rules of Civil Proceedure, a demand
for a jury trial may be endorsed upon a pleading. In the cases referred
to above, the demand for a trial by jury should be endorsed upon the
complaint in condemnation, USAM 5-4.801 or 5-4.802, infra, and notice of
the demand should be included in the notice of condemnation. See USAM
5-4.804, mfra

As to all P‘Q cases except those in the ma;or—tract program, U.S.
Attorneys are aut &d to waive jury trials if, in their discretion, it
is in the interest United States to do so, except when contrary
instructions are issue e Department as to a particular case. Juries
will be waived in cases 1@ major-tract program only upon instructions

from, or with the prior c f, the Department.

If it is subsequently de ined that the use of a commission is
advisable, a motion should be ma r the appointment of the commission.
The motion should set forth t cts justifying the use of the

finding of fact by the court as e necessity for use of the
commission. Instructions with respec rial settings, or a hearing
before a commission, are set forth in US 941, infra.

commission, The order of court appod [og the commission should include a

5=4.552 Retaining Independent Appraisers G/‘

Should a U.S. Attorney find it necessary to r§ the services of an
independent appraiser, he/she should, before engaghi e appraiser's
services, submit to the Department a Form OBD 47, toge ith executed
Form USA-157 and, when the appraiser's fee is over $2,5 m LN-116.
Instructions with respect to engaging an appraiser are set @ in USAM
-4.942, infra )

5-4.553 Disbursement of Funds Deposited in Court

U.S. Attorneys and field attorneys are required to actively assist
landowners and the court, as amicus curiae, in effecting prompt
distribution of funds deposited into the registry of the court as just
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compensation. Duplicate conformed copies of all orders of distribution,
see USAM 5-4.815 or 5-4.824, infra, should be promptly transmitted to the
Department. Rule 71(j), Federal Rules of Civil Procedure, which relates
to distribution, provides that the court and attorneys shall expedite the
proceedings for distribiution and for the ascertainment and payment of
just compensation in cases in which a deposit is made. Government counsel
should obtain promptly and furnish to the court all information available
as to the state of the title to the property and any liens, taxes, and
encumbrances thereon. Government counsel should also assist landowners in
the preparation of motions for, and orders of, distribution, see USAM
5-4.815 and 5-4.824, infra, and affidavite for execution by the claimants
in support of motions for distribution, Care should be taken to see that
a proper order is entered for the payment of all taxes and assessments due
and exigible at the time of vesting of title in the United States. Unless
serious doubt exists as to the real ownership of the property, government
counsel should delay distribution of just compensation for any
extended perio op the procurement of curative material for the
elimination of de s)Jof title but should rely upon the condemnation
procedure for that fus . Instructions with respect to procedures in
disbursing funds depos% in court are set forth in USAM 5-4.943, infra.

5-4.554  Refund of Excess F-@Deposited

After a deposit has been ma the registry of the court and it
becomes necessary to have a part of it returned to the government
(because of an abandonment of the ‘Ca%8e or an overdeposit of estimated
compensation), the check representing s refund must be made payable to
the Treasurer of the United States an %rded to the Department for

distribution to the proper agencies.

5-4.555 Refund of Balance When Owner Not Loca@)\

or for other reasons, an order should be sought, as p as the court
will entertain such orders, for the refund of the undis ted balance to

the Treasury of the United States pursuant to 28 U.S.C. 042. Action
pursuant to this section becomes a ministerial duty of the jk of the
£

When funds cannot be disbursed because the own%ﬂ(t be located,
1

court, although copies of the order directing the transfer o ds should
be furnished the Department, the clerk of the court will* assume the
responsibility for the actual transfer of funds pursuant to the court
order. In the event a subsequent order is entered for a redeposit of the
money for the purposes of withdrawal, it will be the duty of the clerk of
the court to submit the court's order directly to the audit section of the
Administrative Office of the United States Courts for processing with
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the Treasury Department. A copy of this order should also be sent to the
Department so that the records of the case will be complete. Although the
U.S. Attorneys should assist the landowners in filing the motion to
redeposit the funds and advise the court with reference thereto, no
further action thereon by either the U.S. Attorney or the Department will
be required to obtain the redeposit.

5-4.,556 Reimbursement in Certain Cases for Moving, Relocation and
Related Expenses

The Uniform Relocation Assistance and Real Property Acquisition
Policies Act of 1970, approved January 2, 1971, 84 Stat. 1894, requires
the payment by acquiring agencies of moving, replacement, relocation and
related expenses of property owners and for certain expenses incidental to
the transfer title to the United States, including reimbursement to the
owner for th rata portion of real property taxes paid which are
allocable to t iod subsequent to the date of vesting title in the
United States or ective date of possession of such real property by
the United States, ichever is earlier, Section 102(a) of this Act
provides as follows:

The provisions c@ction 301 of title III of this Act
create no right iabilities and shall not affect
the validity of an&: rty acquisitions by purchase
or condemnation.

And, Section 102(b) provides as sfollows:

Nothing in this Act shall be @trucd as creating in
any condemnation proceedings b t under the power
of eminent domain, any element %ue or of damage
not in existance immediately pr o the date of
enactment of this Act. 0

Representatives of acquiring agencies hav& distributed to
coordinate their activities under the author statute with
representatives of the Department of Justice to insure &t no duplication

of payment will result.

All inquiries by owners or tenants with respect to f&nbursements
under this statute should be referred to the local representative of the
acquiring agency. No changes in existing practices and procedures in
handling condemnation cases and particularly in negotiating for
settlements in condemnation cases are required by this authorizing

MARCH 19, 1984
Ch. &4, p. 23



UNITED STATES ATTORNEYS' MANUAL
TITLE 5--LAND AND NATURAL RESOURCES DIVISION

statute. However, U.S. Attorneys and field attorneys should advise the
local representatives of the acquiring agency of any case in which an
owner or tenant asserts a claim for expenses and other loss and damage
alleged to have been incurred by such owner or tenant as a result of the
moving of themselves, their families and possessions because of the
acquisition of the land. This requirement for notice to representatives
of the acquiring agency is particularly applicable in cases for the
condemnation of the temporary use of property wherein claims may be
asserted for moving costs under the rule established in General Motors

Corporation v. United States, 323 U.S. 373 (1945).

5-4.560 Post-Trial Motions

5-4.561 Notifica? to Division of Awards

Immediately afk‘g HeBring or trial, send executed Form LN-18, USAM
5-4.866, infra, in tn' e, together with a detailed report of the
trial or hearing to the Dgini@uith specific recommendations for future
action.

5-4.562 Motions for New Trial; tions to Commission's Awards

The usual course of action, wards materially exceed the
government's testimony, is to move fo new trial, where the award was
made by a jury, or to object to the award ghade by a commission. Where at
all possible, motions for new trials a @'ections to a commission's
award should not be filed without the p& approval of the Land
Acquisition Section., Procedures for the U.S7 orneys to follow with
respect to motions for new trials and objectio commission's award
are set forth in USAM 5-4.944, infra. /,

5-4.570 [ RESERVED] G%
Y
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5-4.580 Judgment s

The U.S. Attorney or field attorney should take care that judgments
in condemnation cases include an adjudication of all issues within the
jurisdiction of the court. Separate judgments on the several issues in
the case should be avoided whenever possible, thus, for example, an order
of distribution should be included in a judgment determining compensation.
Judgments should not contain recitals of pleadings, reports of commissions
or the record of prior proceedings. See USAM 5-4.824, infra, for form of
judgment. T

5-4.581 Contents of Judgment
Judgments determining compensation should contain:

A, A fin d adjudication of the right of the United States to
condemn the prope olved for public use;

B. An adjudicagn §h-t title to the exact estate or interest

condemned is vested in thef/United States if the declaration of taking
procedure has been used, ot, an adjudication that title to the
exact estate or interest ﬁll&t in the United States upon payment of
the just compensation into th try of the court and an order vesting
title should be entered; ‘?

C. Confirmation of the ntipkn between the government and the
landowners fixing the amount of just comfPensation or confirmation of the

verdict of the jury or the award of a ion appointed by the court to
determine compensation; 0

D. An accurate legal description o%perty, which may be

referenced to the complaint or declaration of ta

E. Whenever possible, a finding and adjudic& of the right of
the defendants to distribution of the just compensati O

F. Provision for the payment of interest, if any r which the
government may be legally liable; O

G. Provision for any refund of money deposited into the“registry of
the court to which the government may be entitled; and

H. An adjudication of any other issue not previously ruled upon
formally by the court.

WARCH 19, 198%
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5-4.582 Satisfaction of Deficiency Judgments

Upon the entry of judgments fixing compensation and ordering the
deposit of deficiencies, the U.S. Attorney shall request the Department to
secure a check for the necessary amount, except in cases where the
acquiring agency is the Department of the Interior, the Departments of the
Navy, Army or Air Force, the General Services Administration, the Nuclear
Regulatory Commission or the National Aeronautics and Space Administra-
tion, in which case the request for the amount of deficiency is sent to a
local representative of the acquiring agency. Instructions for securing
deficiency checks are set forth in USAM 5-4.945, infra.

5-4.590 AEEeals

5-4.591 Recomeuda%lth Respect to Appeals
In any case whereyf believes substantial error has been
:s o e

committed, the U,S, Attorney’shall immediately advise the Land Acquisition

@ations regarding appeal.

5-4.592 Procedure in Recommending

Section and give his/her re

If a U.S. Attorney wishes to reco nd that a judgment be appealed,
he/she should:

A. Send one certified and one plain coOf the order of the court

to the Department.

B. Prepare a recommendation including a sta t of the factual and
legal issues involved, the rulings of the court whi %be grounds for
an appeal, the reasons for his/her recommendations he approximate
cost of a transcript of the testimony. The date from i

he time for
appeal runs should also be stated. @

C. Unless otherwise instructed, file a protective uoticQ appeal
just prior to the expiration of the time within which such not#may be
filed, but not before then. This is to allow the Department tHe benefit

of the full period of time for appeal to study the case and reach a
decision. Two copies of the notice of appeal should be fowarded to the

Land Acquisition Section immediately after filing.
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The Department will advise the U.S, Attorney whether to order the
transcript of testimony, Note the instructions at USAM 5-8.000, infra,
and in USAM Title 2, regarding the handling of appeals.

5-4.600 SETTLEMENT AND DISMISSAL OF CASES

5-4.610 General

Except as set forth in USAM 5-4.620, infra, no case under the
jurisdiction of the Land Acquisition Section may be settled or dismissed
without specific or delegated authority from the Attorney General.

5-4.,611 Partial ents

Overall setl:lemetV for all interest 1in a tract 1in a pending
condemnation proceeding are/ much to be preferred over separate settlements
for partial interests. Offe ot including all interests in a tract will
be approved only in exceptio@ases and should be explained and justified
fully.

5-4.,620 Settlement Procedures @

Negotiations for compromise set( t always should be attempted,
and should be undertaken by the U.S. At @v with the cooperation of the
local office of the acquiring agency. Negdofiéitiions should be initiated or
entered into only after the appraisals ha thoroughly examined and
found to be sound. If evaluations wvary grea hen consultations with
appraisers first should be had to clarify r orrect any possible
misapplication of the facts or legal principles invw Lf the appraisals

are not satisfactory, or vary greatly, the U.S. At y, should request
authority to engage additional appraisers, see USAM 5-4. supra.
Settlement should never be sought for statistical pu@ d Where
settlement negotiations lead to an offer in any case that isﬁed by the
condemnation attorney to be a reasonable reflection of fair rket value,

in light of the pertinent appraisal reports, the risks and costs of trial
and the effect of the settlement upon other pending cases, he/she is
encouraged to consummate the settlement with dispatch, 1if it 1is within
his/her authority to do so, (see USAM 5-4.630, infra), or to furnish the
settlement offer to the Department for approval tg_g_ USAM 5-4.640, infra).

MAY 1, 1985
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Detailed procedures with respect to settlements are set forth in USAM
5-4.952, infra.

5-4.630  Authority of United States Attorneys to Settle Condemnation Cases

On June 12, 1978, by Land and Natural Resources Division Directive
No. 11-78, the U.S. Attorneys were authorized, subject to the limitations
imposed in USAM 5-4.631, infra, to accept or reject offers in compromise,
without the prior approval of the Land and Natural Resources Division, of
claims against the United States for just compensation in condemnation

proceedings in anyse in which:

A. The grolgamount of the proposed settlement does not exceed
$200,000;

B. The settlementgs proved in writing (the written approval to be
retained in the file of e ,U.8. Attorney concerned) by the authorized

field representative of cquiring agency 1if the amount of the
settlement exceeds the amount osited with the declaration of taking as
to the particular tract of land ﬁved;

C. The amount of the se nt is compatible with the sound

appraisal, or appraisals, upon whi t United States would rely as
evidence in the event of trial, due refa being had for probable minimum
trial costs and risks; and

D. The case does not involve t%vestment of any land or

improvements or any interest, or interest$, @ land under the Act of
October 21, 1942, 56 Stat. 797 (40 U.Ss.C. §258f), /\

5-4.631 Limitations on Delegations @
The U.S. Attorney's authority to settle land acqu@tion cases may

not be exercised when: I‘/
A. For any reason, the compromise of a particular=claim, as a

practical matter, will control or adversely influence the disposition of
other claims totaling more than the respective amounts designated above;

B. Because a novel question of law or a question of policy is
presented, or for any other reason, the offer should, in the opinion of
the officer or employee concerned, receive the personal attention of the
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Assistant Attorney General in charge of the Land and Natural Resources
Division; or

C. The agency or agencies involved are opposed to the proposed
closing or dismissal of a case, or acceptance or rejection of the offer in
compromise.

If any of the conditions listed above exist, the matter shall be
submitted for resolution to the Assistant Attorney General in charge of
the Land and Natural Resources Division.

5-4.632 Authority of Agency Representatives to Recommend Acceptance or
Rejection of Settlement Offers

In Deplrtft of the Army acquisitions, the District Engineers have
authority to fe end on behalf of their Department the approval or
rejection of set ts involving payments of $40,000 or less, or for
greater amounts wh not in excess of the fair market value of the
land involved as detepfnined by Department of the Army appraisers. In
submitting offers in compromise which require the payment of sums in
excess of the authorit he District Engineers in cases for the
condemnation of land at the@ue:t of the Department of the Army, the
U.S. Attorney or field atto ould urge the District Engineer promptly
to submit his/her recmendatgv} acceptance or rejection of the offer
to the Office of the Chief of En 8 whose views will be requested by
the Department.

The Naval Facilities Engineerin@nd of the Department of the

Navy has authorized its Field Divisions rove or reject on its behalf
proposed settlements or claims not in 8 of 10 percent above the
deposit in all cases in which the deposit t exceed $250,000. As to
settlement offers involving payments in exce&?{ 10 percent above the
deposit and in cases wherein the deposit ex eQ $250,000, the U.S.
Attorney should urge the local Field Division ly to forward its
recommendation to: Commander, Naval Facilities ineering Command,

Department of the Navy, Washington, D.C. (Attention: ice of Counsel),
whose recommendation will be sought by the Department.

The Regional Commissioners of the General Services gﬂeﬂii.tration
t

have authority to recommend on behalf of their Administrati he approval
or rejection of any settlement offer.

Regional Solicitors of the Department of the Interior have authority
to recommend approval or rejection of settlements involving payments of
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$§500,000 or less. In submitting offers in compromise in excess of
$500,000 the U.S. Attorney should, in Department of the Interior cases,
request the Regional Solicitor to forward his/her recommendation to the
appropriate officer in his/her agency whose recommendation will be sought
by the Department.

The authority of the above-mentioned field representatives does not
relate to settlements which involve the revestment of the title to
portions of the lands acquired or interest therein. The field
representatives should submit their recommendations as to such offers in
the same manner as in settlements involving payment in excess of their
delegated authority.

f Compromise Offer to Land Acquisition Section;
with Respect to Acceptance

5-4.640 Transmittal
Recommendatj

ise in a condemnation case, with the exception
hority of the U.S. Attorney to accept or

Every offer of ¢
of those offers within

reject (see USAM 5-4.630, ra), which the U.S. Attorney considers may be
recommended for acceptance st be submitted to the Department for

consideration and acceptance ction. The U.S. Attorney or field
attorney shall submit with the offér”in compromise:

A. His/her recommendation;
B. The range of the government's gproposed testimony of value in
event of trial; f

insofar as known;

C. The probable range of testimony on&falf of the landowner

D. All available appraisal reports; and G/\

E. A statement of all other factors pertinent to S&%nation of

the advisability of accepting or rejecting the proposed s nt.

Whenever feasible, the Department should be advis of the
recommendation of the local representative of the acquiring aéggyy with
respect to the proposed settlement. This recommendation and in }ation
should be submitted in triplicate using Form No. OBD 43 (gee USAM
5-4.867), which forms may be obtained from the Department. See USAM
5-4.826, infra, for suggested forms of stipulation and judgment thereon.
The forms for offers involving the revestment of property under 40 U.S.C.
§258f (see USAM 5-4.812, infra) must include the appraisals of the
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property to be revested and the appraised value of the interest to be
retained by the United States.

5-4.650 Dismissal or Abandonment of Condemnation Case

Condemnation cases must not be dismissed as to any of the land
included in the instructions to condemn, nor may there be any change as to
the interest or estate to be acquired, unless expressly authorized by the
Department. (ﬁ USAM 5-4.543 and 5-4.544, supra.) Orders of dismissal
must be entered without prejudice. In the absence of a stipulation with
the property owner in which he/she waives the right to costs, the federal
court may award to the owner of any right, title or interest in such real
property such sum as will in the opinion of the court reimburse such owner
for his/her reasonable costs, disbursements and expenses, including
reasonable attor appraisal, and engineering fees, actually incurred
because of the cOndemnation proceeding, if the proceeding is abandoned by
the United States..”5€@) Section 304(a), Uniform Relocation Assistance and
Real Property Acquisition Policies Act of 1970, Pub, L. 91-646, approved
January 2, 1971, 84 Stat/. 1906 (see USAM 5-3.558). The procedure for
dismissal is set forth in e 71A(1), Federal Rules of Civil prpeedure -
Instructions for the terfmi ;ion of cases instituted to acquire the

temporary use of property ar forth at USAM 5-4,546, supra, See USAM
5-4.813, infra for forms of sti ion and order.

5-4.700 |[RESERVED] @/

5-4.800 SAMPLE PLEADINGS, ORDERS AND m%

When using these forms as models, typ en pleadings should be
double spaced. &
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5-4.801 Complaint in Condemnation

IN THE UNITED STATES DISTRICT COURT FOR

THE DISTRICT OF

UNITED STATES OF AMERICA, )

)

PLAINTIFF, )

)

v ) CIVIL ACTION NO.

)

’ )

)

DEFENDANTS. )

(S;>COHPLAINT IN CONDEMNATION

1. This is ion of a civil nature brought by the Attorney

General of the United Statés at the request of and in the name of
A’s for the taking

of the property under t%r of eminent domain and for the

ascertainment and award of just(cempensation to the owners and parties in
interest.

2. The authority for the is set forth in
attached hereto and made a part hereo
3. The public use for which th@erty is to be taken is the
, all as

provided in the Act of

4, The interest in the property to be a i'ed is set forth in
attached hereto and made a @hereof.

5. The property to be taken is described in @O,

attached hereto and made a part hereof.

6. The persons, firms and corporations known to the@"ntiff

to have or claim an interest in the property are set forth in
attached hereto and made a part hereof.

7. All persons, firms and corporations named as defendants
herein are joined as defendants generally to the end that all right,
title, interest and estate of all said defendants in and to any and all of
the lands herein involved shall be divested out of them and vested in

plaintiff.
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-2 -

8. 1In addition to the persons named, there are or may be others
who have or may claim some interest in the property to be taken, whose
names are unknown to the plaintiff, and such persons are made parties to
the action under the designation "Unknown Owners."

WHEREFORE, the plaintiff demands judgment that the property be
condemned and that just compensation for the taking be ascertained and
awarded and for such other relief as may be lawful and proper.

Trial by jury of the issue of just compensation is demanded by
plaintiff. */

7
Q
&7 BY:

O United States Attorney

UNITED STATES OF AMERICA

*/ Jury trial is not requeSt in tracts worth less than $4,000; an
additional paragraph is ssary if option contracts are to be
enforced.

%
<.

Se

Q.
0
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5-4.802 Complaint in Condemnation for Use in Districts Which Have Adopted
the Judicial Conference Guidelines

IN THE UNITED STATES DISTRICT COURT FOR THE
DISTRICT OF

UNITED STATES OF AMERICA, )
)
Plaintiff, )
) CIVIL NO.
v. )
TRACT NO,
)
)
Defendants. )
OMPLAINT IN CONDEMNATION
1. This is ion of a civil nature brought by the United

domain, and for the ascertainmént and award of just compensation to the

States of America for the ing of property, under its power of eminent
parties in interest. é

2. The uses for whis:;’ property is to be taken and the

authority for the taking are set for Schedule "A" annexed hereto and
made a part hereof.

3. The property to be taken, th tates to be taken and the
names and addresses of the persons having ming an interest in said
property are described in Schedule "B" anneé hereto and made a part

hereof.

4. Local and state taxing authoritiexsa”ghave or claim an
interest in the property by reason of taxes and a\SPllmenta due and

exigible. @

5. There are or may be others who have or m aim some

interest in the property to be taken, whose names are nown to
plaintiff, and such persons are made parties to this action

intiff, i i i er the
designation "Unknown Owners." /

Wherefore plaintiff demands judgment that the property be
condemned, and that just compensation for the taking be ascertained and
awarded, and such other relief as may be lawful and proper.

UNITED STATES OF AMERICA

UNITED STATES ATTORNEY

Assistant United States Attorney

N.B. Modification 1s necessary if option contracts are to be enforced or
if trial by jury is desired.
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5-4.803 Amended Complaint
(Caption as in Complaint)

AMENDED COMPLAINT IN CONDEMNATION AS TO TRACT(S)
NO(S). (ADDING PARTIES)

Plaintiff, United States of America, files this its Amended
Complaint in Condemnation, which amendment applies only to that land in
this proceeding designated in the original Complaint filed in this cause
on the day of , 19 , as Tract(s) No(s). ,
and should show the Court:

1. By authority of the
and the Attorney General of the United States the above-mentioned land was

included in th proceedings in condemnation, and from the best
information obta le it has been determined that the following named
peraons are nece arties defendant herein as to the respective tracts
of land set out oppesi their names below:

2. The origi omplaint filed in this cause contains a
description of said tract{s

&land.

3. Plaintiff adopte _im7full the allegations contained in its
original Complaint herein, as fu nd completely as though the same were
again set forth in this Amended int .

Wherefore, plaintiff praynTr
addition thereto prays as follows: a
made parties defendants herein; that the j
of said tract(s) of land be ascertained; t
said defendants and their right to receive ‘a
awarded herein be ascertained and establishe t the amount finally

determined to be due said defendants as just com tion for the taking
of said land be paid to them in the respective pro ions found to be due

them. O
%

United States Attorney

its original Complaint, and in
persons hereinabove named be
compensation for the taking
he respective interests of
ion of the compensation
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5-4.804 Notice of Condemnation
(Caption as in Complaint)
NOTICE

TO: All those persons named in Exhibit "C"
attached hereto and made a part hereof.

You are hereby notified that a complaint in condemnation has
heretofore been filed in the office of the Clerk of the above-named Court
in an action to condemn an interest in and to the property described in

attached hereto and made a part hereof for the public

use

reby taken for said public use as aforesaid is set
attached hereto and made a part hereof.

The esu}?

forth in \

The authorit he taking is set forth in

attached hereto and made part hereof.
You are further é d that if you have any objection or

defense to the taking of the pr ty in which you may have or claim some
interest you are required to upon plaintiff's attorney at the

address herein designated within tw (20) days after personal service
a

of this notice upon you, exclusiv he date of service, an answer
identifying the property in which you im to have an interest, stating
the nature and extent of the intereltﬁimed and stating all your
objections and defenses to the taking of [t operty. A failure so to
serve an answer shall constitute a conse the taking and to the
authority of the court to proceed to hear the n and to fix the just

compensation and shall constitute a waiver of a @emea and objections
not so presented.

/\
You are further notified that if you ha&y@ objection or
defense to the taking you may serve upon plaintiff's at a notice of
appearance designating the property in which you claim ta interested
and thereafter you shall receive notice of all proceedings @

ting the
said property. @

You are further notified that at the trial of the iss of just
compensation, whether or not you have answered or served a notice of
appearance, you may present evidence ad’ to the amount of the compensation

to be paid for the property in which you have an interest and you may
share in the distribution of the award of compensation.

UNITED STATES OF AMERICA

BY
United States Attorney

N.B. Additions may be made to give notice of jury request and requests to
enforce options.
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5-4.805 Letter Advising Landowners of Filing of Action and Deposit of
Funds

Re: Civil Action No.:
Tract No(s).:
Amount deposited as estimated just
compensation: §
Project:

The United States heretofore has filed a condemnation suit to acquire
an interest in certain land owned by you, designated by tract number(s) as
above, and has deposited in the registry of the United States District
Court, as estimated just compensation, the sum of money indicated above.

This estimated compensation is based upon appraisals made by
competent appraisers, but the amount is not binding upon either you or the
government . e (ewact amount to be paid for the taking of your land will

be determined eidthey by agreement or by trial. However, the amount
deposited is availlgbl r distribution in the discretion of the court to
those found to be en ed to payment, without regard to whether or not an

agreement has been reached and without prejudice to your right to claim a
larger amount. If yould to withdraw a portion of the amount on
deposit, please advise syfhce If, on the other hand, you are

willing to accept the su fied above as full payment of just
compensation for the condemna the designated interest in your land,
please notify us of that fsct as possible.

We will appreciate hearing !r ou, either by telephone or by
letter, at your earliest co:wemence at we may know whether a trial
of the issue of just compensation will cessary in this case.

0@! truly yours,

Uni ted%e; Attorney
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5.4,810 Sample Motions and Stipulations

5-4.811 Motion to Amend Complaint to Join Additional Parties
(Caption as in Complaint)

MOTION TO JOIN ADDITIONAL PARTIES DEFENDANT
AS TO TRACT(S) NO(S).

Plaintiff, United States of America, moves the Court to enter its
order joining as additional parties defendant the following persons, as to
the respective tracts of land set out opposite their names below:

In support of such ZCQ plaintiff shows the Court that subsequent

to the commencement of thi eeding, the title evidence as to said
@id defendants may have some interest
c

tract(s) of land disclosed
therein and they therefore are ary parties to a full and complete
adjudication of this matter, ’v

Wherefore, plaintiff moves the t to enter its order joining said
persons as parties defendant in this prcfﬁing.

%ﬂ States Attorney

It is 8o ordered this day of , 19 : @,

\y

United Stct% yétrfct Judge
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5-4.812 Stipulation for Revestment
(Caption as in Complaint)

STIPULATION FOR REVESTMENT

WHEREAS, the plaintiff, United States of America, commenced the
above-entitled action for the purpose of acquiring by eminent domain
certain lands described as follows, to wit:

WHEREAS, the above-described tract is a part of the same land as that
described in}e following deeds:

2R |

WHEREAS, by r enn@ he filing of a declaration of taking and the
depositing of § =~ stimated just compensation for the taking

thereof, title to such la the extent of the estate described below,
vested in the United St-tes icaon =, 19 ;

WHEREAS, it has been dete ed to be necessary to revest to the
former owners title to the heretofore described in
above-described tract of land; [@

WHEREAS, the defendants O have agreed
that by reason of the aforesaid they ot entitled to any just
compensation for the interests acquired in roceeding and have agreed
further than the sum of $ Temaining eposit in the registry
of the court shall be returned to the United St of America;

NOW, THEREFORE, IT IS STIPULATED AND AGREED BY BETWEEN THE UNITED
STATES OF AMERICA, PLAINTIFF, AND THE ABOVE-NAMED DE S

as follows: O
(a) That the defendants herein consent to the re»Jtment by the

United States of the estate in the land as heretofore set forth;

(b) That said defendants consent to the withdrawal of any answer
and/or interrogatories heretofore filed in the proceeding contesting the
Government's right to acquire the land;
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Ch. 4, p. 39



UNITED STATES ATTORNEYS' MANUAL
TITLE 5--LAND AND NATURAL RESOURCES DIVISION

(c) That the legal description of Tract and the estate
acquired therein, as set forth in the complaint in condemnation and the
declaration of taking heretofore filed in the proceeding shall be deleted
therefrom:

(d) That all right, title and interest of the stipulating defendants
in and to any and all portions of the tract as set forth in the complaint
in condemnation and the declaration of taking heretofore filed in the
proceeding shall be excluded from the proceeding and title thereto shall
be revested in said defendants to the extent held by them immediately
prior to the taking;

(e) That the defendants in consideration of the foregoing waive any
and all compensation for the taking of all interest acquired in the
proceeding, and for the Government's use of that portion and/or interest
in the land title to which is revested by this stipulation, including all

damages arising th:?

(f) That judgmént 11 be entered pursuant hereto in accordance
with the aforementione @ and conditions

In support of the fo VQ stipulation, it is hereby represented to

the court as follows: O

That this stipulation is in@ n a voluntary appearance and

express waiver of service of notice and I other process and pleading,
notice of hearing and trial by jury.

That except as aforesaid on said dal:e o er person, party or
corporation was in possession of said lands and ¢ ere no unrecorded
liens, leases, encumbrances or transfers outst )(f}g affecting said

property. @

It is expressly understood and agreed that upon th @ry of this
Stipulation, the defendants and counsel agree to waive any l claims
of whatsoever kind including attorneys' fees and any other co :

WHEREFORE, the parties hereto pray for judgment as approp l@ to
effectuate this stipulation.

DATED this day of ;. 19 ‘ /:

UNITED STATES OF AMERICA

BY:
United States Attorney
APPROVED:
Attorney for Defendants
N.B.: Attorneys' fees and court costs are not awardable in eminent domain

proceedings.
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5.4,813 Stipulation and Joint Motion to Dismiss

(Caption as in Complaint)

STIPULATION AND JOINT MOTION TO DISMISS
AS TO TRACT(S) NO(S).

Whereas plaintiff, United States of America, and defendant(s),
stipulate and agree as follows:

1. The interests included in Tract(s) No(s). in the
above proceeding are no longer required by the plaintiff,

2. No Declaration of Taking has been filed in this suit and title to
the estate described in the Complaint filed herein has not vested in the
United Stateﬁ America.

f this Court previously has been entered giving
the land and estate described in the Complaint;

tates has not taken actual possession of the property
of said defendant(s), afid the plaintiff and defendant(s) stipulate and
agree that the Court ﬁte such order of possession as to Tract(s)

No(s). t and any other order giving plaintiff
possession or an interest ¥ d tract(s).

however, the United

4. There are no existin s for compensation with respect to

said tract(s) of land.

Therefore, plaintiff and def( (s) agree that this proceeding
should be dismissed and defendant(s) reby consent(s) to the entry by
the Court of all orders, judgments and s necessary and appropriate
to effectuate this stipulation and agre without further notice to
said defendent(s). /‘

Wherefore, premises considered, plaintiff, ited States of America,
and , defenda in Tract(s) No(s).

move that the order of possession entered in such ca as to Tract(s)
No(s). be vacated; and tha Court enter
an order of dismissal as to said tract(s) in this proc jg, on which
motion plaintiff and defendant(s) pray for judgment of the=Court.

in the above-styl @d numbered cause,

Dated this day of » 19 .

United States Attorney

Defendant

Defendant

WMARCH 19, 1984
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5.4.814 Application for Withdrawal of Funds
(Caption as in Complaint)

APPLICATION FOR WITHDRAWAL OF ESTIMATED
COMPENSATION AS TO TRACT NO.

, hereinafter referred to as
applicant, whether one or more, shows the Court:

1. At the time of the filing of the Declaration of Taking in this
cause (s)he was the owner of (or the owner of an estate or interest in)
Tract No. , more particularly described in the Declaration of Taking
hereinbefore mentioned;

land, subject to ceptions noted therein, and the sum of §
was deposited in th @stry of the Court as estimated compensation for
the taking thereof;

2. Said Decé};ion of Taking included the above-mentioned tract of

3. (S)he is entitled receive said deposit, no part or portion
thereof has been paid to hi rgnand the entire amount thereof remains in
the registry of this Court, ex@:

4., (S)he was the owner of an st or estate in said tract of
land on the date of taking, as follows .
2 o
4 ¥
5. Applicant prays the Court to order disbursement of §
of said deposit to him/her, subject to the ing conditions:

(a) That out of said deposit all v@' taxes, liens and
encumbrances first shall be paid.

(b) That any amount paid to him/her from sai it, and any
sums paid therefrom to others for taxes, liens a cumbrances,
shall be in part payment of any award finally made as @

uch tract
if such award exceeds said sums. O/

(c) That in case it finally is determined that appli€ant is not
entitled to receive said deposit, or any part thereof, (s)he agrees
to refund into the registry of this Court said sum paid to him/her,
or such part thereof as the Court may direct with interest at 6
percent per annum thereon; and further, that in the event a final

MARCH 19, 1984
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judgment is entered herein for an amount less than that which has
been expended for taxes, liens and encumbrances and that which has
been paid directly to him/her, (s)he agrees to refund into the
registry of the Court the amount by which such payments exceed said

judgment, with interest at 6 percent per annum thereon.

(d) That this application is made without prejudice to
applicant's right to claim additional compensation for the taking of

said tract of land.

6. Applicant hereby expressly enters his/her appearance in the above
proceeding for all purposes and waives the issuance, service and return of

all process herein.

Ve
&& Applicant

7

@ Applicant

Subscribed and swor before me this day of

19 .

s

/
%tary%c in and for

APPROVED: @/\

United States Attorney %

MARCH 19, 1984
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5-4.815 Motion for Disbursement of Funds
(Caption as in Complaint)

MOTION TO DISBURSE FUNDS AS TO TRACT NO.

Plaintiff, United States of America, moves the Court for an order
directing the Clerk of the Court to make the following disbursement(s) out
of funds not in the registry of the Court to the credit of Tract No,

Movant would show the Court that after making the disbursement(s)
hereby requested, there would then remain in the registry of the Court to
the credit of the above-mentioned tract of land the sum of §
which is ample to discharge any and all liens, encumbrances and cEarges
upon said land.

Attached to th ion is an application for the withdrawal of funds
which has been execut d sworn to by the aforenamed defendant(s) in
this civil action.

WHEREFORE, movant prlyQ Court to enter an order directing the
Clerk of the Court to mak isbursement(s) above set forth, and

further directing the Clerk of urt to credit such duburunent(-) to
the funds now on deposit in the of the Court for Tract No. 3
and movant further prays that s isbursement(s) be made without
prejudice to the right of said def nt(s) to demand and receive

additional compensation for the taking of/fid tract of land.

0
¢

So

%

/
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5-4.816 Stipulation as to Amount of Just Compensation
(Caption as in Complaint)

STIPULATION AS TO COMPENSATION FOR TRACT NO.

Comes now the United States of America and the defendant(s)
, former owner(s) of Tract No. herein,
more particularly described in the Declaration of Taking filed herein;
and

It is stipulated and agreed by and between the parties hereto that
the full just compensation payable by plaintiff, the United States of
America, for the taking of the said tract, together with all improvements
thereon and appurtenances thereunto belonging, shall be the sum of §

, inclusivé of interest; and

It is furthe lated and agreed that the said sum of §
shall be lubject to liens, encumbrances and charges of whatsoever
nature existing agai st e said lands at the time of vesting of title
thereto in the United (St 8 of America and that all such liens,
encumbrances and charg vhatsoever nature shall be payable and
deductible from the said s

It is further stipulated ed that the said sum shall be full
and just compensation and in full isfaction of any and all claims of

vhatsoever nature against the United Sfates of America by reason of the
institution and prosecution of thi ion and the taking of the said
lands and all appurtenances thereunto ing; and

The said parties hereby consent to t@ ry of any and all orders
and judgments necessary to effectuate this st tion and agreement.

So

Unit%tel Attorney

Defendant

Defendant

MARCH 19, 1984
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5-4.817 Motion for Order for Delivery of Possession
(Caption as in Complaint)

MOTION FOR ORDER FOR DELIVERY OF POSSESSION

Now comes the United States of America, the Plaintiff herein, and
moves this Honorable Court for an order requiring all defendants to this
action and any and all persons in possession or control of the property
described in the Complaint filed herein to surrender possession of the
said property, to the extent of the estate to be condemned, to the
Plaintiff forthwith, and as grounds therefor the Plaintiff states that the
Plaintiff has found and determined that it is necessary and advantageous
to the interests of the Plaintiff to acquire such possession.

e
&7

BY:
O United States Attorney

@intlnt United States Attorney

UNITED STATES OF AMERICA
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5-4.818 Certificate for Service by Publication
(Caption as in Complaint)

CERTIFICATE FOR SERVICE BY PUBLICATION

, attorney for plaintiff, hereby
certifies that (s)he believes the hereinafter named defendant(s) cannot be
personally served because after diligent inquiry within the state in which
this action is pending the places of residence of the said defendants
cannot be ascertained by plaintiff, or, if ascertained, the places of
residence of said defendants are beyond the territorial limits of personal
service as provided in Rule 71A, Federal Rules of Civil Procedure.

(Names of Defendants.)

% United States Attorney
Dated 0

Ch. 4, p. 47



UNITED STATES ATTORNEYS' MANUAL
TITLE 5--LAND AND NATURAL RESOURCES DIVISION

5-4.819 Certificate of Publication and Mailing
(Caption as in Complaint)

CERTIFICATE OF PUBLICATION AND MAILING

, Attorney for plaintiff, hereby
certifies that (s)he caused the publication once a week for three weeks in
the of the notice, a printed copy of which
is with the name and dates of the newspaper marked thereon is attached
hereto and that prior to the date of last publication of said notice, he
caused a copy thereof to be mailed to the defendant(s) named therein at
his/her/their last known places(s) of residence.

Dated :

"% United States Attorney
SE v

1,
/&
%
Q.
So
%

¥/
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5-4.820 Sample Orders and Judgments

5-4.821 PFinal Judgment for Use When No Declaration of Taking Has Been
Filed

(Caption as in Complaint)

FINAL JUDGMENT OF CONDEMNATION

It appearing to this Court that on the day of
a Judgment Determining Compensation was entered in this cause by the
Honorable , United States District Judge,
adjudicating that the fee simple absolute title to the lands identified as
Tract as described in the Complaint and Notice of Lis Pendens,
would vest In I:Tnited States of America simultaneously upon payment by
the United Stat @o the Registry of the Court of § , which
amount was adjudi to be full compensation for the taking of said
lands,

with the Clerk of the Unit es District Court for the District of

, the s ’? , pursuant to said Judgment,
IT IS THEREFORE ORDERED, ADJ D DECREED that on the

day of 19 , the £ imple absolute title to the lands

identified as Tract as desgribed in the Complaint, vested in
the United States of America free and i@arged of all claims and liens
of every kind whatsoever.

Dated this - day of i I%G
/\
%
United Sta Q' District Judge
Q
Y

And it further appearifig that on the day of
19 , there was deposited b §c United States of America, the Plamnff

MARCH 19, 1984
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5-4.822 Order Appointing Guardian Ad Litem
(Caption as in Complaint)

ORDER APPOINTING GUARDIAN AD LITEM

It appearing to the Court that the defendant,
is and does not have a duly appointed

representative within this State,

THE COURT FINDS that a Guardian Ad Litem should be appointed to
represent said defendant, and

THE COURT FINDS that the Honorable has no
interest adverse to the said defendant,

hereby appointed Gua Litem to represent the said defendant,

IT 18, TH!:KBFOZ%RDEMD, ADJUDGED AND DECREED (s)he be, and is

DONE, this the yof , 19
% UNITED STATES DISTRICT JUDGE
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5-4.823 Order of Dismissal
(Caption as in Complaint)

ORDER OF DISMISSAL AS TO TRACT(S) NO(S).

On this day came on to be heard the stipulation and joint motion of
the plaintiff, United States of America and defendant(s)
for an Order of Dismissal as to Tract(s) No(se). in this
proceeding; and it appearing to the Court that:

1. This suit was instituted by Complaint, that no Declaration of
Taking has been filed, and that title to the estate described in said
Complaint has not vested in the United States; and

2. On , the Court entered its Order giving
possession to laintiff of the estate described in the Complaint;
however, the U '&tltt!l no longer requires such estates in Tract(s)
No(s). <7; and */

3. Both the plaintiff, and defendant(s) herein have stipulated that
the Court may vacate su r of Possession; and, it is the opinion of
the Court that such Order 1d be vacated; and */

It further appearing to t urt that there are no existing claims
for compensation with respect id tract(s) of land, and that both

plaintiff and defendant(s) have stfipulated and jointly moved that said
tract(s) be dismissed from this proc S’sng, and that such motion should be

granted;
It is therefore ordered, adjudge; decreed that the Order of
Possession entered herein be vacated as to (s) No(s). ; */

It ie further ordered, adjudged and decreewy the Court that this
proceeding be and it is hereby dismissed as to s act(s).

Entered this day of , 19 . %

United States District Judge

:/ To be used only when Order of Possession has issued.
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5-4.824 Order for Disbursement of Funds
(Caption as in Complaint)

ORDER TO DISBURSE FUNDS AS TO TRACT NO.

Plaintiff, United States of America, having moved the court for an
order directing the Clerk of the Court to disburse funds out of the

registry of the Court to the defendant(s) , and to
credit said disbursement(s) to the funds now on deposit in the registry of
the Court to the credit of Tract No. , and the Court having

considered said motion and having read the application(s) is of the
opinion that said motion should be granted.

IT IS, THEREFORE, ORDERED that the Clerk of this Court be and hereby
is ordered to make gthe following disbursement(s) out of the funds in the
registry of the Cofrt

y

IT IS FURTHER ORDERED that@] disbursement(s) be credited to Tract
No. , that said disbursement

without prejudice to the right of
said defendant(s) to demand and rece Z’additional compensation for the

taking of said tract of land, and t uld the compensation finally
determined to be due to said defendant be less than the amount hereby
disbursed, the United States shall have af t to recover the difference
between the amount disbursed pursuant the ﬁgg nd the amount of the final
judgment determining compensation, with t terest at 6 percent per
annum thereon.

ENTERED THE day of @[\ 19
iy
United States Dfltric%e

Approved :

United States Attorney

MARCH 19, 1984
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5-4.825 Order of Final Distribution
(Caption as in Complaint)

ORDER OF FINAL DISTRIBUTION

Upon consideration of the deposit of § , in the registry of
this Court on , 19 , in satisfaction of the judment entered
herein fixing the just compensation payable by the plaintiff for the
taking of said lands, it is by the Court this __ day of p
19

ORDERED that the clerk of this Court draw his/her check forthwith
upon the entry of this order, in the amount of the aforesaid deposit, to
the order of

upon the fiﬁ;r the payees thereof or their attorney of record of a

praecipe wi clerk of the court entering the aforesaid judgment

satisfied. 6)7

%
Consented to: ’y@
/s

Attorney, Department of Justice

UNITED STATES DISTRICT JUDGE

WARCH 19, 1984
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5-4.826 Judgment on Stipulation of Just Compensation
(Caption as in Complaint)

JUDGMENT DETERMINING JUST COMPENSATION

Pursuant to a stipulation filed in this cause agreeing to the amount
of just compensation for the taking of the property herein, it is by the
Court this day of » 19,

ADJUDGED AND ORDERED that the just compensation payable by the
plaintiff for the taking of the fee simple title absolute to said lands is

the sum of § , inclusive of interest,* and judgment is hereby
entered against in the aforesaid amount, and the
said shall deposit the additional sum of § ,

in the registry of Fhis Court in satisfaction of the judgment.

%

7 United States District Judge

Consented to: %

Attorney, Department of Justice '/&
05
%
<
Se
%
Y

* In a complaint only case, eliminate the words "inclusive of interest."
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5-4.827 Order for Delivery of Possession
(Caption as in Complaint)

ORDER FOR DELIVERY OF POSSESSION

This action coming on for hearing ex parte upon motion of the
Plaintiff for an order for the surrender of possession of the property
described in the Complaint filed herein to Plaintiff, and it appearing
that Plaintiff is entitled to possession of said property:

It is hereby adjudged that all defendants to this action and all
persons in possession or control of the property described in the
Complaint filed herein shall surrender possession of said property to the
extent to the tate being condemned, to the Plaintiff on or before

7,\ ; */ provided that a notice of this order
shall be served all persons in possession or control of the said

property forthwi

Dated this @,{ s A% ¢

’y@ United States District Judge
*/ or "immediately." @O
'OG
/\
%
“®
%
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5-4.828 Order Appointing Commission
(Caption as in Complaint)

ORDER APPOINTING COMMISSION UNDER
FEDERAL RULES OF CIVIL PROCEDURE

The Court having concluded that, because of the character, location
and quantity of the land being condemned by Plaintiff, United States of
America, in this cause and because such would be in the interest of
justice, the issue of just compensation to be paid the landowners for the
lands being condemned herein should be determined by a Commission of three
persons as provided for by Rule 71A, Federal Rules of Civil Procedure;

It is accordingly ordered by the Court that the following be, and
they are hereby, ﬂot’nted Commissioners under said above-mentioned rule:
who shall act as Chairperson,

and

It is further ord% hat this cause be and the same is hereby
referred to said Commission,/which shall determine the just compensation
to be paid the landowner ‘or downers as to each tract of land, or
interest therein condemned, 1in cause involved.

at in the United
. , the Court will

On the day of
States District Courthouse Court
instruct the Commission as to its po and duties in accordance with
Rules 71A(h) and 53(c) and (d) of the Fedt‘efﬁ‘ltulea of Civil Procedure, As
soon thereafter as practicable the Comm @ should commence hearings at
such place or places as may be proper and nétary.

Ordered and entered this day of @% y 19

United States @: rict Judge

¥/
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5-4.829 Order Fixing Fees of Commissioners
(Caption as in Complaint)

ORDER FIXING FEES OF COMMISSIONERS

WHEREAS, the Court has appointed
and Special

Commissioners under Rule 71A, Federal Rules of Civil Procedure, to hear
evidence and to render a report as to the value of the several tracts of
land incorporated in the above-entitled and numbered cause and in said
Order Appointing did appoint as Chairperson of
said Commission; and,

WHEREAS, said Commissioners are entitled to remuneration for their
services renderéd_and to be rendered in the trial of said tracts of land
which appear be@n hem;

IT IS, THERE ERED, ADJUDGED AND DECREED that the above-named
Commissioners, be pai th;aum of $145.36 per day for their services, this
3

i@n{ted States District Judge
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5-4.830 Samples of Supportive Documentation

5-4.831 Certificate of Inspection and Possession
(Caption as in Complaint)

CERTIFICATE OF INSPECTION AND POSSESSION

b (% 5 of the
Department of , hereby certify that on the day of
, 19 , 1 made a personal examination and inspection of that
certain tract or parcel of land situated in the County of ,
State of , designated as Tract No. , and
containing acres (proposed to be) acquired by the United States of

America in connection with the Project (from

. the condemnation proceeding entitled
4 o.

of said tract; that I foundgho evidence of any work or labor having been

performed or any materials

making of any repairs or im

careful inquiry of the above-n ﬂsZEndor (and of the occupants of said

land) and ascertained that nothing been done on or about said premises
d

) That I am fulﬂnf:rned as to the boundaries, lines and corners

been furnished in connection with the
@ements on said land; and that I made

within the past months that entitle any person to a lien upon
said premises for work or labor perf r'#r£g materials furnished.

2 That I also made inquiry of t
occupants of said land) a8 to his/her/their
rights of possession of any person or person
neither found any evidence nor obtained any i
to show that any person had any rights of posses J,ﬁor other interest in
said premises adverse to the rights of the abo ecs\med vendor or the
United States of America. @

3. That I was informed by the above-named vendor y all other
occupants) that to the best of his/her/their knowledge and ief there is
no outstanding unrecorded deed, mortgage, lease, contra*é)’ﬁ other
instrument adversely affecting the title to said premises. “/f

4, That to the best of my knowledge and belief after actual and
diligent inquiry and physical inspection of said premises there is no
evidence whatever of any vested or accrued water rights for mining,
agricultural, and manufacturing, or other purpose, nor any ditches or

e-named vendor (and of all
ights of possession and the
n to him/her/them, and

ion showing or tending
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canals constructed by or being used thereon under authority of the United
States, nor any exploration or operations whatever for the development of
coal, oil, gas, or other minerals on said lands; and that there are no
possessory rights now in existence owned or being actively exercised by
any third party under any reservation contained in any patent or patents
heretofore issued by the United States for said land.

5. That to the best of my knowledge and belief based upon actual and
diligent inquiry made there is no outstanding right whatsoever in any
person to the possession of said premises nor any outstanding right,
title, interest, lien, or estate, existing or being asserted in or to said
premises except such as are disclosed and evidenced by the public records.

6. That said premises are now wholly unoccupied and vacant except
for the occupancy of the following, from whom disclaimer(s) of all right,
title and inte;ﬁ't in and to said premises, executed on the day of
1 , has (have) been obtained:

Name , Address :

Statement of Interest

Dated this Q@ , 19
/8
%

()
/‘&qgme)
%

(Tiue‘)‘@

N.B.: To be prepared at or near the date of taking.
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5.4.832 Certificate of Title

CERTIFICATE OF TITLE

Name of title company Address

To ( and) United States of America:

The , & Corporation organized and existing under
the laws of the State of , with its principal office in
the city of , certifies that it has (made)(obtained a report
showing) a thorough search of the title to the property described in
Schedule A hereof, beginning with the day of , 19 , and
hereby certifies that the title to said property was indefeasibly vested
in fee simple of record in as of the day of .
19, free and cle@r.of all encumbrances, defects, interests, and all
other matters what , either of record or otherwise known to the
corporation, impairi adversely affecting the title to said property,
except as shown in Sch B hereof.

The maximum liability c@ undersigned under this certificate is

limited to the sum of § (e .
v

paid, this certificate is issued for
and) the United States of

In consideration of the pr
the use and benefit of (said
America (and each of them).

In witness whereof, said Corporltioy(
signed in its name and behalf, seale
delivered by its proper officers thereunto d
last above mentioned.

caused these presents to be
its corporate seal, and

futhcri:ed, as to the date

(Name of title cé%@y)

By ( ? J
TTitle of executing offfce/

Attest :

TTitle of attesting officer)
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SCHEDULE A

The property covered by this certificate is accurately and fully described
as follows:

SCHEDULE B

The property described in Schedule A hereof is free and clear from
all interests, encumbrances, and defects of title and all other matters
vhatsover of record, or which, though not of record, are known to this
corporation to exist impairing or adversely affecting the title to said
property, except the following:
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5-4.833 Disclaimer
(Caption as in Complaint)

APPEARANCE AND DISCLAIMER

NOW COME the undersigned defendants in the above-styled and numbered
condemnation proceeding, enter their appearance herein for all purposes,
waive service of all notices, and disclaim any right, title, claim or
interest in the compensation paid or to be paid for the taking of said
tracts,

7
z%)y
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5.4.834  Answer of Tax Collector
(Caption as in Complaint)

ANSWER OF TAX COLLECTOR AS TO TRACTS(S) NO(S).

Defendant, Tax Collector in and for , hereby
appears in this proceeding, waives issuance of any and all service of
process and all notices, and for his/her answer alleges that the land
designated in this proceeding as Tract(s) No(s). , which at the

time of the taking, , was assessed to
is located within , and that all taxes, including those for
the year 19  , and all prior years which have been assessed against said

property have been paid heretofore, or are due as shown below:

Z

7

-

not been paid, as set h above, is the sum of § , which should be
paid to this defendant ‘in @ur capacity as Tax Collector.

@hlt this court enter an order disbursing
t redit of the aforesaid tract(s) the

The total amou f?ues assessed against said property which has

Wherefore, defendant p
out of the funds on deposit

amount of § to said in payment of all taxes against
said property. @
Dated this the day of 19 _:

Tax ColIectogwand tor

%

(Address) “@
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5.4.835 Answer of Lienholder
(Caption as in Complaint)

ANSWER OF TAX LIENHOLDER AS TO TRACT(S) NO(S).

1. , defendant (by his/her attorney,
) states that (s)he claims to have a lien against the property
described as Tract(s) No(s). in the Complaint filed
herein.

2 The nature and extent of the lien so claimed is:

3. At the time of the filing of the Declaration of Taking,
, in this proceeding, there was due and owing upon the
indebtedness cecg;!h by said lien the sum of §

4, There is ue and owing upon said indebtedness the sum of
$

Wherefore, defendunt that this court enter an order disbursing
to him/her out of the fu eposlt to the credit of the aforesaid

tract(s) the amount of $

Dated this the _ day of , 19
Signe efendant lienholder or
hi ttorney)
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5.4,.836 Waiver of Service
(Caption as in Complaint)

WAIVER OF SERVICE AS TO TRACT(S) NO(8).

, defendant in the above-entitled and
numbered cause, hereby enters his/her appearance generally in this
proceeding for all purposes, waives any and all service of notice of the
filing of this proceeding, says that (s)he is fully advised in the
premises and waives all further notice or service of process herein.

Dated this the day of , 19

Ve
e
d)?

(Defendant)

(Address)
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5-4.837 Affidavit of Heirship
(Caption as in Complaint)

AFFIDAVIT OF HEIRSHIP

I, (Name of affiant) , residing at (Street and

number ) , 1in (City or town) . (County R

(State) , being of full legal age, for the purpose of
establishing the legal ownership of certain land in (City or town) ,

(County) : (State) proposed to be purchased

by the United States of America from all the lawful heirs of (Name of
(decedent) late of (City or town) |, (County) , (State) ,

who died on the day of , 19 , at the age of

years, a resident of 7- (City or town) . (County) y

(State) .'o@th depose and say as follows:

(1) That I was pe y acquainted with the above-named decedent
for the period of yeatrs from 19 , until his/her death,
and that my relationship to sajd decedent was

(2) That said decedent was @ied to (Spouse)
at , in 19 o (survived) (predeceased). (The

affiant should cross out any statemen losed in parenthesis which is
not applicable to said decedent,)

(3) That the following is a list of fiull names, relationships to
the decedent, ages, marital status, and addr of all surviving issue
or other heirs of said decedent:

Full Name Relationship to Age ’%&d to Address
decedent P
Kol
I

S
s

7
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(4) (That said decedent left no will, no issue, or no collateral
heirs other than those named above and no unpaid debts or claime except as
stated below.) (That I have made careful inquiry and that to the best of
my information and belief said decedent left no will, no issue, or no
collateral heirs other than those named above, and no unpaid debts or
claims except as stated below.) (The affiant should cross out any
statement enclosed in parenthesis which is not applicable. All statements
made by the affiant will be considered to be made on the affiant's
personal knowledge unless the contrary is expressly indicated.)

(Unpaid debts)

(5) That £91u¢ of the decedent's entire estate at death,
including all prop eal and personal, then owned by the decedent, did
not exceed §$

(6) That I am (not)/interested financially or by reason of
relationship to said deced the proposed conveyance to the United
States of America in connccti‘%d\ich this affidavit ie furnished,

and understand that it is secu the purpose of inducing the United

States to purchase land owned by s @:e

de
‘S\, , 19

<
- Ds,

There personally appeared before me the above ’
who subscribed the foregoing affidavit and made oath & the statements
contained therein are true. O

R

nt.
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5-4.838 Oath of Commissioners
(Caption as in Complaint)

OATH OF COMMISSIONER

The undersigned, appointed by the
United States District Court Judge in the District of , a8
Commissioner to assess and award just compensation for the taking of the
real property and interest herein designated as: Civil No. s

Tract Nos. the above Tracts being more particularly
described in the pleadings for condemnation heretofore filed and the
undersigned being duly sworn, says that (s)he is a resident of s

and is not interested in the same or any like question as that involved
herein; that (s)he will, to the best of his/her ability, faithfully and
impartially assess the just compensation for the taking of the real
property by the/Unftéd States as hereinbefore set out, and that (s)he will

make a written re the Court of all proceedings in connection with
the appraisement of eal property, and do all other acts as required

by him/her as such Co sioner according to the Order and Instructions of

this Court. O
&S}y (Name of Commissioner)

Subscribed and sworn to before ne/f"

o
9 . 0_
0@

*’é& NOTARY PUBLIC

My Commissi i <:>/
y ission expires:
Q

¥/

STATE OF

e N

COUNTY OF

day of ;
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5-4.839 Title Insurance Policy

OWNERS TITLE GUARANTEE (INSURANCE) POLICY
POLICY OF TITLE INSURANCE

ISSUED BY
BLANK TITLE INSURANCE COMPANY

Policy Number Amount
$

Blank Title Insurance Company, a blank corporation, herein called the
Company, for a valuable consideration

HEREBY INSURES
7 THE UNITED STATES OF AMERICA

hereinafter ca he Insured, against loss of damage not exceeding

Pollars, together wi costs and expenses which the Company may become
obligated to pay as provided in the Conditions and Stipulations hereof,

which the Insured shall(s &1 by reason of:

Any defect Yien or encumbrance on the title
to estate or intereyt sovered hereby in the land
described or referre Schedule A, existing at
the date hereof, not s or referred to in Schedule
B or excluded from coverag }g\tha General Exceptions;

all subject, however, to the provisio of Schedule A and B and to the

General Exceptions and to the Conditions tipulations hereto annexed;
all as of the day of , the effective date of
this policy. /\

In witness whereof, Blank Title Insurancn@ any has caused ite
corporate name and seal to be hereunto affixed duly authorized
officers.

Countersigned: BLANK TITLE INSU ANY,
By
President
By
Secretary
ARCH 19, 1984
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SCHEDULE A

1. The estate or interest in the land described or referred to in
this schedule covered by this policy is:

(Will be shown as a fee or such lesser estate or interest owned by
the person or party named in paragraph 2 of this Schedule.)

2. Title to the estate or interest covered by this policy at the
date hereof is vested in:

The land referred to in this policy is situated in the County of

, State of , and is described as
follows: 7

(This phras yymay be modified to eliminate a spec1f1c description
by mcludmg it by G ;p e to the description as contained in a specific

instrument.
This policy does not in&@vaimt loss or damage by reason of the

following:
1. Current and delinquent ta@nd assessments as follows:

(List all taxing districts in whi e land is situated and other
taxing authorities that have jurisdictio Q; said land for the levy of
taxes, showing lien date for each and amo

for all such assessments

that have not been paid on the date of the &
2. (Continue with the Special Exceptions sué‘ recorded easements,
liens, etc., showing in addition the persons o ties holding such
interests of record, and who the Company would re%o convey such

interest or who would be the proper parties defendant : condemnation

SCHEDULE B

proceeding to eliminate such matter.
The write-up could be substantially as follows: :/

An easement for road purposes conveyed to '
by deed recorded .
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GOVERNMENTAL POWERS

1. Because of limitations imposed by law on ownership and use of
property, or which arise from governmental powers, this policy does not
insure against:

(a) consequences of the future exercise or
enforcement or attempted exercise or enforcement of
police power, bankruptcy power, or power of eminent
domain, under any existing or future law or
governmental regulations; (b) consequences of any law,
ordinance or governmental regulation, now or hereafter
in force (including building and zoning ordinances),
limityng or regulating the use or enjoyment of the

or thescharacter, size, use or location of any
inprove¢ or hereafter erected on said property.

RS NOT OF RECORD

2. The following matt ich are not of record at the date of this
policy are not insured against:

(a) rights or cla of parties in possession
not shown of record; (b) estions of survey; (c)
easements, claims of easém or mechanics' liens
where no notice thereof app 8 ,of record; and (d)
conveyances, agreements, cts, liens or
encumbrances, if any, where no hereof appears
of record; provided, however, the p&‘

("iona of this
subparagraph 2(d) shall not apply i S&tle to said
estate or interest is vested in the Un States of
America on the date hereof.

MATTERS SUBSEQUENT TO DATE OF mLxch

3, This policy does not insure against loss or damlgc:kak reason of
defects, liens or encumbrances created subsequent to the da ereof.

REFUSAL TO PURCHASE
4. This policy does not insure against loss or damage by reason of

the refusal of any person to purchase, lease or lend money on the
property, estate or interest described in Schedule A,
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Ch. 4, p. 71



UNITED STATES ATTORNEYS' MANUAL
TITLE 5--LAND AND NATURAL RESOURCES DIVISION

ot B
CONDITIONS AND STIPULATIONS
Notice of Actions

1. 1If any action or proceeding shall be begun or defense asserted
which may result in an adverse judgment or decree resulting in a loss for
which this Company is liable under this policy, notice in writing of such
action or proceeding or defense shall be given by the Attorney General to
this Company within 90 days after notice of such action or proceeding or
defense has been received by the Attorney General; and upon failure to
give such notice then all liability of this Company with respect to the
defect, claim, lien or encumbrance asserted or enforced in such action or
proceeding shall rminate, Failure to give notice, however, shall not
prejudice the rightg.of the party insured, (1) if the party insured shall
not be a party to action or proceeding, or (2) if such party, being a
party to such acti proceeding be neither served with summons therein
nor have actual no f such action or proceeding, or (3) if this
Company shall not be pr udi&i by failure of the Attorney General to give

such notice.
@ce of Writs

2. 1In case knowledge shal me to the Attorney General of the
issuance or service of any writ o tion, attachment or other process
to enforce any judgment, order or decfee versely affecting the title,
estate or interest insured said party fﬁd notify this Company thereof in
writing within 90 days from the date o %nowledge; and upon a failure
to do so, then all liability of this C y in consequence of such
judgment, order or decree or matter thereby&dicated shall terminate
unless this Company shall not be prejudiced @on of such failure to

notify, /;9
Defense of Claims @

3. This Company agrees, but only at the election Q quest of the
Attorney General of the United States, to defend at i@ n cost and
expense the title, estate or interest hereby insured in s@( ions or
other proceedings which are founded upon or in which it is u(eoz:d by way
of defense, a defect, claim, lien or encumbrance against which this policy
insures, provided, however, that the request to defend is given with

sufficient time to permit the Company to answer or otherwise participate
in the proceeding. If any action or proceeding shall be begun or defense
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be asserted in any action or proceeding affecting or relating to the
title, estate or interest hereby insured and the Attorney General elects
to defend at the Government's expense, the Company shall upon request,
cooperate and render all reasonable assistance in the prosecution or
defense of such proceeding and in prosecuting appeals.

If the Attorney General shall fail to request and permit the Company
to defend, then all liability of the Company with respect to the defect,
claim, lien or encumbrance asserted in such action or proceeding shall
terminate; provided, however, that if the Attorney General shall give the
Company timely notice of all proceedings and an opportunity to suggest
such defenses and actions as it shall conceive should be taken and the
Attorney General shall present the defenses and take the actions of which
the Company lh:y.dvile him/her in writing, then the liability of the
Company shall n e; but in any event the Company shall permit the
Attorney Genen@u out cost or expense to use the information and
facilities of the ny for all purposes which (s)he thinks necessary or
incidental to the de ?ﬂg of any such action or proceeding or any claim
asserted by way of de ns@herein and to the prosecuting of any appeal.

@e of Adverse Claims

4. Any compromise, settl r discharge by the United States or
its duly authorized represent e of an adverse claim, without the
consent of this Company shall bar claim against the Company hereunder,
Provided, however, that the Attorfey neral may at his/her election
submit to the issuing company for lppfw or disapproval any proposed
compromise, settlement or discharge o é\rerle claim and in the event

of the coneent of the issuing company e proposed compromise,
settlement or discharge it shall be liabl the payment of the full
amount paid. .

Statement of Loss 0

5. A statement in writing of any loss or daqu‘ltained by the
party insured, and for which it is claimed this Compan liable under
this policy, shall be furnished by the Attorney General is Company
within 90 days after said party has notice of such loss or ,jge and no
right of action shall accrue under this policy until 30 days~after such
statement shall have been furnished. No recovery shall be had under this
policy unless suit be brought thereon within one year after said period of

Com
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30 days. Failure to furnish such statement of loss or to bring such suit
within the times specified shall not affect the Company's liability under
this policy unless this Company has been prejudiced by reason of such
failure to furnish a statement of loss or to bring such suit,.

Policy Reduced by Payments of Loss

6. All payments of loss under this policy shall reduce the amount of
this policy pro tanto.

Amendment of Policy

except by writi dorsed hereon or attached hereto signed by the
President, a Vic ident, the Secretary, and Assistant Secretary or
other validating o of the Company.

7 otice, Where Sent
8. All notices requi be given the Company and any statement in

writing required to be furnia@y Company shall be addressed to it at
(insert proper address).

7. No provi:ion or condition of this policy can be waived or changed

EN T

Attached to Poli{&.

Issued by O
BLANK TITLE INSURANCE @@

1. Schedule A of the above policy is hereby ‘n@ed in the following

particulars: @

(a) Paragraph | of Schedule A is hereby %’.ed and the

following is substituted:

1. The estate or interest in the land described or re;/;red to in

this Schedule covered by this policy is:

(An easement for o)

(b) Paragraph 2 of Schedule A is hereby deleted and the
following is substituted:
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2. Title to the estate or interest covered by this policy at the
date hereof is vested in:

THE UNITED STATES OF AMERICA

(Follow with appropriate reference to Declaration of Taking or
Deed.)

(c) Paragraph 3 of Schedule A is hereby deleted and the
following is substituted:

3. Schedule B of the above policy is hereby amended in the following
particulars:

(a) ] aphs numbered § and of Schedule B
are hereby . (Enumerate those parugraphs eliminated by proper
releases, con ces, etc.)

(b) Scheduli B the above policy is amended by adding the
l<n;ﬂb i ive.

following paragraph

is hereby deleted,

red to , inclusive
3. Subparagraph 2(d) k?venerll Exceptions of the above policy

4. The effective date of t@ove policy is hereby extended to

(Date of recording of Deed or Notice of since no insurance is to

be afforded as to regularity of proceedin

n,

The total liability of the Company un‘S; aid policy and this

endoresement thereto shall not exceed, in the regate, the sum of
$ and costs which the Company is obl;gu\%nder the Conditions

and §t{pu[ltiona thereof to pay.

This endorsement is made a part of said policy am:’:lQubject to the
Schedules, General Exceptions and the Conditions and Sti s therein,
except as modified by the provisions hereof.

Dated

BLANK TITLE INSURANCE COMPANY,

By

(Authorized Officer)
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5-~4.840 Forms for Use in Small Tract Program

5-4.84]1 Letter "A"
Dear Sir:
Re: Civil Action No. , Tract(s)

Nos). . Amount
deposited as estimated just compensation:

Our records show that the United States heretofore has filed a
condemnation suit to acquire an interest in certain land owned by you,
designated by tract number(s) as above, and has deposited in the registry
of the United Stagés District Court, as estimated just compensation, the
amount of money @clted above. This land was acquired for use in
connection with th

é Project. You previously have
heen served with not the filing of this condemnation suit.

We should like to clo
if you are willing to acce

this matter as soon as possible. Therefore,
um specified above as just compensation
for the condemnation of the des ated interest in your land, will you
please notify us by return mai this meets with your approval, we
will prepare the necessary papers our signature and arrange for the
disbursement of money in the re of the court, if this has not
already been done.

We have made arrangements with the@ States District Court for
the trial during of all cas@sygwhich cannot be closed by
agreement without trial.

A self-addressed envelope, which requires n@staae, is enclosed for

your convenience in replying to this letter. u prefer, you may

telephone the office of the United States Attorne @ . The
i

telephone number is . We will apprec it you will
let us hear from you within one week from receipt of thi ter so that

we may know whether a trial of the issue of just compe on will be
necessary in this case, O

Yours very truly,

United States Attorney
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5-4.842 Letter "B"
Dear Sir:

Re: Civil Action No. , Tract(s) No(s).
Amount deposited as estimated just compensation:

Our records indicate that you have appeared as attorney for the
landowners in connection with condemnation proceedings which have been
filed on the above-designated tract of land, which has been acquired in
connection with the Project.

A specia ffort is being made at this time to close this case as

soon as po--x The court has indicated that it may be tried during
9 a trial should be necessary. Will you please contact

this office wit week and let us know if your clients will accept
the amount deposi just compensation, or if the case must be tried.

Your cooperation a onpt reply will be appreciated.

%

Yours very truly,

United States Attorney
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5-4,.843 lLetter"C"
Dear Sir:
Re: Civil Action No. , Tracts(s)

No(s). . Amount
deposited as estimated just compensation:

We have not received a reply from you to our recent letter, in which

we inquired whether you were willing to accept the amount deposited by the
United States as just compensation for the condemnation of an interest in

certain property owned by you, and designated by tract number as above.
As indicated in our letter, it is our intention to close this matter,
either by agreement by trial, as promptly as possible. Arrangements
have been made with ited States District Court to try this case in

. 1E it cmngl -

@lettled by agreement
If you are unwill g accept the amount set out above as just
compensation, would you pl e t us know what amount of money you feel
would be fair to you and to t G ernment as compensation for the taking
of the interest in your proper are anxious to do eveything possible

and reasonable in order to bring mutually acceptable settlement of
this case without the necessity of f?.

A self-addressed envelope, which r res no postage, is enclosed for
your convenience in replying to this letter, f you prefer, however, you
may call this office. Our telephone numb If you
wish to come to this office to discuss t matter, will you please
telephone in advance so that an appointment ca ade? In this way we
may avoid your having to wait until an Assistan @d States Attorney is

free to talk with you.

Please let us hear from you within one week fr%ceipt of this

letter, so that we may know whether this case will be tri 1 .
Yours very truli@

United States Attorney
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5-4.844 Letter "D"
Dear Sir:

Re: Civil Action No.
Tract(s) No(s).

We have not received a reply from you to our recent letter, in which
we inquired whether the above-mentioned condemnation case can be settled.
Would you please let us hear from you?

Arrangements have been made for the trial of the case in
and, unless we hear from you, it will be tried at that time,.

7,
%
7 United States Attorney

%
1,

/S

%

Q.

So
%

Y

Yours very truly,
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5-4.845 Letter "E"

Dear Sir:

Re: Civil Action No.
Tract(s) No(s).

Enclosed is a stipulation and a judgment setting the amount of just
compensation due for the condemnation of an interest in your land,
designated by tract number as above., You have indicated that this is
acceptable to you and that a trial in this case therefore will be
unnecessary.

Please sign the stipulation on the lines indicated by an "x" and
return one copy to this office in the enclosed envelope, which requires no

postage. The extr of the stipulation and the copy of the judgment
may be retained by yqp&thing further need be done by you. */

?ration.

% Yours very truly,

@ United States Attorney
Enclosures /@

/0,

:I When funds remain to be disbursed, whether the inal deposit or a
deficiency, add an appropriate sentence t e effect that

disbursement will be made promptly.

We appreciate your
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5-4,846 Letter "F"
Dear Sir:

Re: Civil Action No.
Tract(s) No(s).

This will confirm your appointment to discuss possible settlement of
the above-pending condemnation case., The conference is scheduled for
, at o'clock A.M./P.M. at this office.

Yours very truly,

/ £S;> Assistant United States Attorney

7

Qy@
(s
%
<
S
“%e
Y
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5-4.847 Notice of Hearing

IN THE UNITED STATES DISTRICT COURT FOR THE

DISTRICT OF

MEMORANDUM

TO: All parties in interest in the below-mentioned case and to all
attorneys who have entered their respective appearances on behalf of
one or more such parties,

RE: United States of America v.

, Civil No.
A hearing will b at
in this co determine the issue of the amount of just
compensation to be paid gt be distributed to all and each of the
parties in this case. O
If you plan to appear at th@aring on you are
requested to notify this Court by n mail. In any event, all and each
of the parties will be bound by the rminations and rulings made by
this Court at the hearing, whether or u appear, unless good cause to

the contrary is shown. /

y truly yours,
Clerk e/‘
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5-4.850 Sample Pleadings and Order for Enforcement of Option Contracts

5-4.851 Motion for Summary Judgment in Amount of Option
(Caption as in Complaint)

MOTION FOR SUMMARY JUDGMENT

Comes the plaintiff, United States of America, by its attorney,

, for the District of ¥

and hereby moves this Court in accordance with the provisions of Rule

56(b) and (c) of the Federal Rules of Civil Procedure to enter summary

judgment fixing amount of just compensation for the estate taken as to

Tract(s) No(s) ,/ - , in this cause to be the sum of
$ for y asons hereinafter set forth in the attachment.

WHEREFORE, pla1 Pyil entitled to have judgment entered in this
cause fixing just com ation for the taking by plaintiff of the estate
in Tract(s) No(s). in the total sum of § .
and requests a hearing M Court to determine the amounts to be
distributed to all parties who'\m&8y have an interest in said tract(s).

Y,
@ United States Attorney
%
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5-4.852 Memorandum in Support of Motion for Summary Judgment
(Caption as in Complaint)
MEMORANDUM OF POINTS AND AUTHORITIES

I OF
MOTION FOR SUMMARY JUDGMENT

The option agreement which is attached to the Motion of the United
States for Summary Judgment is self-explanatory. It will be noted that it
provides that the vendors agreed to sell the property involved and to
execute a deed thereto to the United States, and that the Government
accepted the option in due time, It will be further noted that the
vendors agreed th the United States may, notwithstanding the prior
acceptance of thisz , acquire title to said land by condemnation or
other judicial procde , in which event the vendor agrees to cooperate
with the United State the prosecution of subject proceedings, and
agrees that the conside 5?110 as stated therein shall be the full amount
of the award of just compénsatdon, exclusive of interest, for the taking
of said land, 0

The authority for the mti@?&le 56 of the Federal Rules of Civil

Procedure.
In addition, the United States @e Court in Danforth v. United
el

States, 308 U.S. 271, 181-183 (1939), hat, even if an offer were
accepted, "friendly condemnation }:vrcu::o.-edi/’l could be instituted to clear
title with a request for an award in the of the offer. In the case
cited, supra, after acceptance, the United S& attempted to withdraw
the offer, then condemned. After stating the%ment was authorized,

the Supreme Court held: .

The effect of such an agreement is ix the
value of the easement when the authority of t Court
is invoked against a party to the agreement to re

good title. @

In Albrecht v. United States, 329 U.S. 599, 602-603 (l%?Oj Court
stated in part as follows:

But the method used by courts to determine "just
compensation' in an adversary proceeding where the
parties have failed previously to agree on its amount
is not the exclusive method for determining that
question. The Fifth Amendment does not prohibit
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landowners and the Government from agreeing between
themselves as to what is just compensation for
property taken. Nor does it bar them from embodying
that agreement in a contract, as was done here.

See also Wachovia Bank & Trust Company v. United States, 98 F.2d 609,
612 (&th CTir. T938); United States v. Two *cret in Will County, 144 F.2d
207 (7th Cir. 1944); Mahowald v. United States, 176 F.2d 509 (8th Cir.
1949).

It is submitted that based upon the option agreement as duly executed
by the vendors and accepted by the Government there is no genuine issue as
to the amount of just compensation to be received by the owners of
Tract(s) No(s). and that an order
of this Court should be entered fixing said compensation in accordance
with the motion“filed herein by plaintiff,

% UNITED STATES OF AMERICA

Co ™y
United States Attorney

Qy@
(s
%
<
S
“%e
Y

MARCH 19, 1984
Ch. 4, p. 85



UNITED STATES ATTORNEYS' MANUAL
TITLE 5--LAND AND NATURAL RESOURCES DIVISION

5-4.853 Show Cause Order
(Caption as in Complaint)

ORDER OF COURT

AND NOW, To wit, upon motion of
the United States of America, and it appearing that

it is hereby ORDERED that a hearing be held on
to determine title questions, and a rule granted upon defendants as
recited in said motion to show cause why a summary judgment of just
compensation should not be entered in the sum of § in favor of

It is furtIZ DERED that all parties who claim any interest
vhatsoever in the ntioned tract(s) appear on the stated hearing
date to show why a s ?judgment of just compensation should not be

entered in favor of

% United States District Judge

8
o

Filed:
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5-4.854 Order Granting Summary Judgment
(Caption as in Complaint)

ORDER

On , @ hearing was had before the
Court upon plaintiff’'s Motion for Summary Judgment praying that just
compensation for the taking by plaintiff of Tract(s) No(s).

be fixed at the sum of § , the plaintiff
appearing by . The Court, being fully advised in
the premises, has determined the owner of Tract(s) No(s).
, as of , to be

and has dete:éihed that the Government's Motion for Summary Judgment be
granted and he full, fair and just compensation for the interest
taken by the

States in Tract(s) No(s).
is hereby ed at the sum of §

IT IS ORDEREDX JUDGED THAT the plaintiff's Motion for Summary
Judgment be and the same hereby granted and the compensation to be paid

by plaintiff to Eé ) for the taking of the estate in Tract(s)
No(s). is hereby fix :V e sum of § .

Date %i:e& States District Judge

/\
6‘@0
Q

/
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.-4.860 DOJ and OBD Formws

5-4,861 Npt_ice of Order Appointing Commission and Estimate of Expense

FORM OBD-108 UNITED STATES DEPARTMENT OF JUSTICE
Sav. 1-10-75 NOTICE OF ORDER APPOINTING CONDEMMATION COMMISSION AND
ESTIMATE OF EXPENSE TO BE INCURRED

TO: Philip B. Stiness, Jr. District of
Chief, Management and Budget Section

Department of Justice
Washington, D. C. 20530 (Place and date)

FROM: D.J. File No.
(Name, please type)

@ Civil and Tract No.
(Tic

Approx. Date of Hearing

(Signature
In Pursuant to Order, dated /s , a copy of vhich is attached,
0 the Honorable \) y United States District Judge,
T appointed a Commission Gb 71A(h) of the Federal Rules of Civil
1 Procedure to determine the just compensation in the action described
c above.
E
It is expected that the Commission wi ncur expenses as follows:
-_
E Compensation: O
s
T Chairman, Otl- s per day $
1
M Member, $ per day
A
T Member, hrs. @ per day
E
D TOREL COMPRROREINN ..oy iusivspeinin By O’ $
E
X Other expenses: &
3 Trlnworution...........................................O’ . —
E BubBLBEROCE .o\ viiaeiun v i s nyie e e s e e s s
N Other (explain), . ... ....civiveeenrersnreenensnsrnenesasssans S—
S
X Estimated tOTEl @XDEDBE, .. ... ....cuvusonineennssnnsnnonsnsnsnnnns .
P Date
A Fees and expenses incurred under the cited Order are payable from the
Y sppropriation 15 0322, upon submission to this Office of duly executed
M vouchers supported by a copy of the Court Order fixing the compensation
3 and expenses of the Commission and this form.
N
T
Department of Justice

MARCH 19, 1984
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Instructions

1. This form should be prepared and submitted to the Department
immediately upon issuance of a Court Order appointing s Commission.

2. Expenses should be computed as carefully as possible. If no
fees or allowances are specified in the Order appointing the Commission, the
amounts should be based on rates and expenses previously allowed in your
district for such purposes. Othervise please consult the appointing judge
for assistance in arriving st a reasonable approximation of the fees and
expenses to be incurred. This is {mportant as the Department will use this
information to obligate (reserve) the funds needed to pay the Commissioners
upon completion of their services.

. Suhyoﬁg:lnll and four copies of form. The original and
ur;

one copy will be r == the original to be attached to the voucher when
submitted for payment, &opy to be retained for your files.

4

| %

«V
%
<
So
%
Y
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5-4.862 Request and Authorization for Fees and Expenses of Witnesses
DEPARTMENT OF JUSTICE
REQUEST AND AUTHORIZATION FOR FEES AND EXPENSES OF WITNESSES
TO OF FICE OF MANAGEMENT AND FINANCE — OPERATIONS SUPPORT STAFF  MANAGEME(IT AND BUOGET

SCCIION ATTN SPECIAL ALITHORIZATIONS

PART | - REQUEST

1 Name Tule of Recomnending Offical

1a Sigasiure o! Necommending Ufiic.al

2 UDate 28 DJ File Numbe:

3 Neme of Perion 10 be Contacied

4 Telwphone Number

5 Case and Numbe:

6 Diwwswon of Judscial Duatrsct

7 Location

B Request [Jo. Ouwnst [Jb Sspaiemental

O« Pror Telephone Date

9 FAcason lor Request .
D s Expert Witnen

Os

Testilying on Beha!l of US (Specily Typel

Medica! Examiration ol Planut! Witness or Delendant «n Contemplation of Testimony on behall of US,

De [.?un Under Sec 4244, Tule 18 USC Menial Comperency 10 Stand Trgl
()

Oe Do

O ¢ Unususl Willnes

Examination (Paychiatnie) (1) On Monen aof

13} Under Crimunpl Justiice Acit

spenies (Specidy)

YO e NO e

10, Name ancd Address o Payee

11 Anicipated Darels) ot Service lin Conmpunciion With Biock 12)

on

o Es
b Preparston

¢ Court Atnendance

12 Experse Detadl
s Examimanion

Hou's © ______ Davs Rare §

b. Preparanion

Houry or Days Rate §

ylhtf (Specity )

¢ Court Anendance

Hourt of _____ Dayis Rate §

= 5

e Toisl Frivmated Expense (a-dl
$ 3

PAYABLE BY DUJ

13. Espltananion ang Justilicanion

PART Il - AUTHORIZATION

1. Date

6 Remarki

2. Approved/Ditappraved

3 Amount Authorized H

4. Fucsl Comirol Number

B. Accounting Classificetion

Chief, Management and Budget Section

MARCH 19, 1984
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5-4,862.1 Expert Witness Agreement

GBD-12 (Fermarly D) o) UNITED STATES DEPARTMENT OF JUSTICE
(Rev.7-25-75) v EXPERT WITNESS AGREEMENT

METTIUCTIONS Form should Lt prepsr e in trplicats. Eoch copy musl e 1gne by the segotsiing 8110rmey B0 the SxDEN wilneis,
BETRIBUTION:

ORIGINAL - Held pnd submit 19 Assounting Section, Dperavions Suppon Butl, Dflicr of Menagemen and Finance, with eriging] parmem voucher,
COPY AD. Y - To Eapert Wnnew
COPY NO. 2. Te Negoteing Attomey

SANE OF CASE DIVISION OR JUDICIAL DISTRICT

AND AUDRESS OF EXFERT WITNEES T_Fxr RTS FIELD

PREFARATION 7 COURT ATTEWDANCE

Rair per 0oy 13 perdayfor _______ dwi o
Retc D howr; & 3 — IR T hours.

TRANSFDRTATION IChech Approprwne Eos (es)
Enimated ume Davs; v Hours
3 Incidentz! expemes (L ‘atopfanatlyses, charts, e1c ) D Co on catrrr, 81 i then firsi<lass sccommodsions
Becci'y 2 (\ D Tani (ares 10 ond {rom 1erminsls,

u D Prnwiely oewned vehicles 01 cents peronile lor 1ravel of
200 miles o lema, ONE Ny

U3SISTE vCE (Cien oon) Privaiely pwner vohicir, not excetding cost by common carkr a1

less 1han firsi<lass raled

1 fees £
D Inctusad o she:leed show, D Suecis! condrons (Spusity)

AMithe e § per day (prorated by quané’ dsy,
for fracrona’ oryal
Arius! gacenss not vacerding S per day 1o

nemaed or pay ment vaLcher)

(3 t of round trips antic@ngs:

me tSpecity) 70
OTHLH CONDITIONS (eapiaimn] @ -
TERIAINATION FOR THE CONVENIENC € GOVERNMENT,

The Cortracting Otfizer, by writter notice, moy utmimtsy sgieemant, in whole or in pan,
when i1 is in the bert irte-es1l of the Government. To the ext 1his sgreemem is for

services and is 80 terminated, the Govirnment shail be ligble only 11 in sccordance with
the paymeni provisions of this apreement for sarvices rendered prior 1 fective date of
fermination,

/

{hantinue on reverye!

BCRAS ST IC v momt Atiney) DATH SIGHATUNGE (Laperi ¥ ancssi | agree 1o perform ine |DATE
W0 service and arned” 81 8 FOIAcEs on behall ol 1ne
Goweinment,

WD 200G TITLL (Dus=nmei: A uisney) NAT'E ARL TITLL 0 ey ot Vomgas!

MARCH 19, 1984
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5-4.863 Pay Voucher
ORIGCINAL
Ferm B4 D O.)

it oy DEPARTMENT OF JUSTICE Buresu Vou. No. .o

(Bureas o Divicina)

PAY VOUCHER FOR SPECIAL SERVICES

INems of pages!

T LA, .......‘.--....I.....

Pt.&.u. Rave Pus AnpTey

For SERVICES rendered

BOm oviiviiisiciins ceiiay 4D

Opaccountof oo™ LN
REMARES: - consnsinninmnieynsms s W

I cenvory that the above bill is correet and just and that payment has
oot beeo received.

(Boe reverse)

(Bee nuﬂ-@ | S— -
Chign sriglnal saly) Employes with O

Dats . cioiiianeii  PRPR i Approved for payment Q’. S e

I cerTiry that the foregoing sccount is correct and proper for payment.

Db ciassinnnisasniazameeiseey MW
Lhviberited Coru/ring Oew)

ACCOUNTING CLABIFICATION (Appropristion Bymbad must be shown ) other slswifeston optbonal)

M
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5-4.864 Contract for Appraisal Services

T T Departmant of Jusllce Land ond Nelursl Resources Divlelon |

::":u-m AGREEMENT FOR APPRAISAL SERVICES

Dai’ lHamo ol Appraiser

Voo we v ited to subil o prepusal tu apptaise The properis hereinaites desonbied i a
wadlins Foaecuiom ol s imsir 1o v amid selimessin G e e
torves e vwvmd g ut s b cin w il e considered sour ol T appraise the groopesty Dnihe v
the A0 0ot Bt e dhas amstswinenl will be eseonted by an oo @ epreseniatne oF the Depariment of Jusin e aml
wal e ealter consiimule the ggfeenaenl ol emples menl

PART | — WMETRUCTIONS

-‘:;h thea Dbl inig in
-t N e
RO TR Treee TR T TR T

o ol lustinw Wy

LR RN

ot ool Bustsne oo o Pl

Ve pereprosal Lo apprdise the proapes iy dioscobed herem moust be submint ol e e Diepar

Ivte wvemt ol Com gl maent Dowr cogon s ol the apprarsal repeert mogst e suhmitod e Ui Ehopas tine nie ol T TR O TR [

The W enest e © O B acque A s T TR ey o

4

el wonsibeiing e antese st e el

Do aryguired oos b b app disil g wl

[T 4

vl thee

which fias Be Bece safy as dete mined by b Deparioeal ol

—dara e

i vaplandtiun i the appraisal repur s s ST e
TR~ HITIoN 0F FROPE IS TY

M I
himimais d

Tagstan e dem o

Bov Phis wnw A0 o oen Mt aiis s 4 ot wil A Dieparioient of Tustone make uffecossars the cogiliofisn
ul 1 Jpprasal irpurt the appi aiser will be p G purtion ol 1he agrevd lee based upun the amount of s ork Com
ploted gt that Lime

rAGACE w R TR ansie g b sl specibicabions T ap
onlerentes and o ISty as SR PYPETE WIRES S 0 =l
fthan the tomie 2l @ted o poehimomary dosews o an
e dday g rated Cged Tor bestomens b
I I Y wenlerence of irigl o the st ol The Conlen e o

Bt s ahistance wl moore than 2% mides Trame thy appt arser s plac huss pasment will be made lor travel ospuonses
1 v his place ul busines he sl o The conlerence of 1ol and returg® i accordance s ih evisting Governmient irasel
ieulations The appraser will personalls inspect the properis condem wliu and irum The subject properts T The
putpiese ul said iAsprcion will Be 31 tie cust ol the appraises The appriise’ sl rriphuy any wiber experis of wlilioe any
Marntabat s ol s s1201 o othes s 10 dssist Hunn in the preparation ol the apprasse tunal Cost Tu the | miied Maive ufbess
R wise agresd (o Rerein Ia the evont Ihe Department ol Tustice determ ines u updaie Ihe apprai-al troem
e date ul valudtwon set lofth heien u @fviber date the appraner <hall by pad R Y TR
procated Lo ihe nemiber wl das s wiilioed by (e sppe diser o cunipleie ihie ass nuniber wl das s Teyus sied b
T appt aisen To compleir said updating s subpect 10 (he Jpprus al o the Depariment ol J nd ~hall e 3pgeas ool By e
Ihpariment ol Justice i advance ol underishing the Jssignment

Visual a:ds 10 undersianding of the appraisal. such as illustrative (ables, graphs. charis Gand will be prepared ln
the pui puse ol el and sccurding tu specilicanions determaned by the Depariment nl Justioe and (@t tusl ol the Sppraise .
witheas otherw ise agived 1o herein

Al inturmiation cunlained 10 the uppraisal report to be made hereunder and all parts therod will
tial and will nul be divulged 1 anyone uiher than the Deparimeni ol Juslice or whomsorver the Diparing
dositnate The appraiser on peeparation al the appraisal report will lellow eurrent professuinal appr aisal
aii marke! calue lawr rental valur . The appraisal shall be made in sccordance « nh applicah

ADUDITIONAL INSTHLUCTIUNS

In ddition tu the preparaton ol the appraisal ie
Prasrssr npen feguest by the Depariment ol Tustice ags
Pt ol Lo cang lusinns ol v alue For conbenenees g e The
AP anaten ol A cepnnt e appracser sl b pasd gt the raii
cprv o ated s Fur giien

foia the sum ol 3

s conliden:
ushive w il

=l

and 1o make an appraisal to determine the (fair market value ) (Tair restal valee |
which is 8t the daily rate of
ied expenses)

L

THE APPRAISER

Aiees 1o (he termy and condilions h
Wl the described properiy. in sccordance (herewith. for the lee of §
The breakdown of the total fee 15 a3 lollows Lilem e sstim

| TSR

PROPUSAL ACCEPTED

Depariment of Justior Appraiser
F= 1 Ba. -
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PART § — QENERAL MMCFICATIONS OF REPORT

The report shall mclude Lhe lollowing iems
Tiie Pame;

Name of owneris!

Street address or locution of property
- Name of individual making report
Effective date of appransal

Appraised value

*Tanoe

1 Tabie of Contents.

3 Letier ol Transmitiasl

‘ sphs. Pholographs of Lhe properly con-
dem nﬁﬁﬁum comparable sales On (he back of
the photugraphs will appear & siatement identilying the
property, the name and address of Lhe photographer, Lhe
position and direction of Ihe pholographer in relation lo

the property. and the dale/the pholtograph was taken
5 Btstemen! ol Ihe

§  Descriplion

s Legal descripion of pr%
takings. a description of [
before the taking and of Lhe re

b General descripuion of the cit
borhood where subject property
general economic data concerming |

¢. Description of improvements on sub
erty

d. Site description. Soil, lopography. mineral
deposiis of commercial value, etc.

¢ Descripuon and physical condition of equip-
ment considered realty Also. general stale-
ment of ilems not considered part of really for
appraisal purposes

[ A schedule of exmsting leases, encumbrances.
easements. eic . affecting the subject prop-
erty on the date of taking

7 % snd Bosl Use. Siate the highest and best
use of the property at the date of taking and in » partial
taking the highest and best use of the properly im-
mediately before the taking and (he highest and best use
of the remainder immediately after the taking Deter-
mination of highest and best use must be supported by
market data

8. Assessed velve ond dollsr smoyn! of resi ewisly
tasgy

| I { g of Bubj snd Comperable Properties If
there existed a reasonable probability that the subject
properly would have been retoned at the Ume of the
scquisition by the Government or in the reasonable
future from said date, document by reporting other
retonings in the area and changed condilions indicaling
reasonable probability of rezoning Set forth the in-
dicated reasonable probable zoning classification

In parual

10 mpact of the Government Project. The impact of
the Governmenl project as il eflects ({air market value)
ifair rental value) in the area in which the subject
property is located must be discussed in the report. The
property will be valued u of l.lu date of acquisiuon, ex-
cluchng any enh or in value by
reason of the Government project. A determinatlion that
the project enhanced or deprecisted values musl be
documented

11 Paniad T In the event of a partual taking of
property in single ownership used as an economic unit,
the before and after method of appraisal will be utilized,

unless otherwise instructed herein The before value will
exclude an) enhancemenl or diminution in value by
reason of |he Government project and the afier value
will include any enhancement (benefits ) or reflect any
diminution tseverance! by reason of the Government
project A determination thal the remaindcr is enhanced
or diminished in value by reason of the 1aking must be
factually supported

12 Mot Dota — C Saies. Comparable
sales uhilized must be mhrln!d—sy the buyer, seller,
broker, or olher persons having knowledge ol price.
terms and conditions of sale Degree of cumparability of
each comparable sale 10 subject must be reporied and 8
full description of cach sale properiy set furth The land
records must also be examined and any morigages and
encumbrances perlaining to each comparable sale munt
be reporied Any improvements or changes made in Lhe
sale propertv after the date of sale must be fully in-
vestigated and repuried

13 Saeies History of Bubjeci Property Sules history of
subject properiy fur al least 10 vears preveding laking
musl be reported Modernization ur improvement of sub-
ject properin for the 10 sears aforementioned and the
cost of samc, il determinahie. will be reporied

14 Reproducton Cost. In the event the reproductiun
cost less depreciation plus land value method of ap:
praisal is applicable » complete breakrdown of each ilem
will be set lorth including dimensions of Lhe property, the
source of costs, the physical. functional or ecumumic

reciation. and comparable sules utilized Lo determine
value.

Il the income approach o value
. each figure and facior used will be suppor-
al data and reporied Capitalization rates.

ble. will be supporied by reflerence lo
comparable properties with sufficwnt
Actual income and cxpenses and
the subject properiy for § years

estimated income
poses of capitalizatio
ding the actual experie
parable leases 1o suppori |
tal utilized must be report
of said leases must be sel fort
penses ulilized must also be

¢ and expenses. Com-

ms and conditions
to support the ex-

18 Caertificstion The appraisal wi
appraiser and will contain a certification
appraiser nor any member of his family.
associales had any undisciosed interest in ¢
or any other properly within the project srea and
has personally inspecied the premises The
will further cerlily that he has not been employed lo
make an appraisal nor has he made any appraisal on any
properiy wilhin the project area for any pariy other than
the United States, and that if this agreement is accepted,
the appraiser will agree nol Lo sccepl any assignment to
sppraise any properly within Uhe project ares for any
party except the Uniled Siates, unless otherwise agreed
to by the Depariment of Justice

17. #dul Qualtications. The appraisal report will
include Lhe appraiser s education, appraissl
qualifications and experience.
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FORM LDN-B86 Uu.s. Depat't‘merlt of Justice DJ File No.: T"‘iuil No. :
7-18-75
Formerly LA-86 MAJOR TRACT STATUS CONTROL Districc: State:

Project:

Authorization date:

Date Complaint filed:|Date DT filed!

-

DJ Attorney:

Field Attorney:

Defendant's Attorney: ;’ Owner :

Estate Acquired:

9— Agency:

P INVOLVED

Tract
No(s). Deposit

AREA (ACRES,
SQ.FT., ETC.

Acquired |Remainde

=

Nature of improvements

ference:

Method of trial:
Award:

Date service complete:
Date of pretrial con-

Date of trial:

Date Judgment entered:

Date Objections filed:

Date Motion for new trial
filed:

Date Notice of Appeal

filed:
Result of Appeal:
)2 Judge:
A
Aﬂ!ﬁ;;§AL'DATA
Government Oy
Ttaf 1 Date | Amount T4 smralsal oDl APPRAISAL SECTION REVIEW
Appraiser or con-| of ap- (all Date
tract raisal| tracts) re reccived Date Comments
N
Defendant (s) =)
ACQUIRING AGENCY RECOMMENDS:
Settl
Appraiser Appraisal Claim offer [ ] Acceptance of offer

7

Rejection of offer

98 ' %-¢

392ys sniels 1de1l 2oley

NOISIAIO SERNOSH TVAOIWN ANV aNy1—S JLLIL

SAANMOLIY S3IVLIS GALINN

TYONYW



=i 8

UNITED STATES ATTORNEY'S MANUAL
TITLE 5—LAND AND MATURAL RESOURCES DIVISION

saIvway 239Q
% WVNIY
%ﬂ (®)3uwpuazaq
N~
4 JUIWMLIIA0Y)
addy P2133 @3wq 2dAyL P2133 @aeg
1 £q padaymqng
SNOIIORNR A¥3A0D02S1Ia

-~

MARCH 19, 1984

Ch. 4, p. 97



UNITED STATES ATTORNEYS' MANUAL
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5-4.866 Report on Condemnation Award or Verdict
PORM: LIN-18 U.S. Department of Justice Date:
MAY 80 Land & NMatural Resources [Div.

REPORT ON CONDEMNATION AWARD OR VERDICT
(To be submitted in triplicate)

DJ File No.:
Civil wo.:

f

Tried by:

District:

(Trial a-torney recommendation:

Agency recommendation:

TYPE OF PROPERTY TAKEN:|NATURE OF ESTATE: | Tract No(s).:

__ PFesidential __ Fee simple

_ Industrial __ Easerent

— Famm Tern

_ Commercial __ Other (specify) [Acquiring agency:
" Other (specify) - :
Project:

V)
Date complaint qtz,a- Date DT filed:

Date service completed:

Date motion for new t fTiled:

Date judgment entered:

By government By /defendant (s)

TRIAL DATAS
Date trial started: Dntd\;;i' ended:

RANGE OF TESTIMONY

Government:
From: §
Actual trial days: |Award or 4 To: s
Defendant (s):
From: §
Percentage above gov't high testimony: 7~ To: S
APPRAISERS UTILIZED B VERNMENT
] v Witness
Name of Appraiser ellent, Good, Fair, Poor)
(5)
£ A . Witness
Name of Appraiser (Excell Good, Fair, Poor)

METHOD OF TRIAL (check one)

COMMISSION MAGISTRATE

Names of Commission members:

7

Name of magistrate:

Date Commission
appointed:
( ) By government

Objection to appointment:

{ ) By defendant (s)

Date findings of facts

and conclusions of law
filed:

Date Commission's

report submitted: report filed:

( ) By government

Date objections to

( ) Bv defendant(s)

1 '
THE FOLLOWING ARE FOR COMPLETION BY DEPARTMENT PERSONNEL ONLY

eviewe y: emarks:

MARCH 19,
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5-4.867 Proposed Settlement of the Government's Liability

l,ou oBD-43- U.S. Department of Justice |Date:

MAY 80

PROPOSED SETTLEMENT OF THE
GOVERNMENT'S LILABILITY

The following information is submitted (in eripli-
cate) in connection with the proposed settlement of
the Goverrment's liability in the condemnation pro- n

gency:
ceeding noted.

TO: ASSISTANT ATTORNEY GENERAL, LAND AND RATURAL RESOURCES DIVISION

FROM:

United States Attorney Districe

Aufltln( 9& States Attorney Clty

SUMMARY OF OFFER

1. Offer (inclusive of terest - where ]2. Former Owner(s):
revestment or removal of rovmonu

is involved explain and(giv rket
and/or salvage value.):
. Landowners' Attorney:

. Estate Condemned:

5. Interests and Estate included in Offer (WWen offer does not include
all interests, give details and justifi a@.):

%

6. Deposit: 7. Percent increase over [8. In ev rial and a
Goverrment's proposed deficiency erest runs
high testimony: from:

Q.

DESCRIPTION OF LAND Q_
9. Date Complaint filed: 12. Use to which property

devotad: g

13, Highest and best use:

—

10. Date Declaration of Taking filed:

11. Date Government granted possession:

l4. General location: 15. Number of acres: 16. Mature of improve-
mants:
Taken:
Remaining:
Total:

o MARCH 19, 1984
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-2 -
17. VALUATION SUMMARY

GCovernment appraisers.............
Amount of appraisal.............. J s S S
Appraisal breakdown:
T. Value of land taken............| § $ $
2. Value of improvements taken... | § S S
3. Severance estimate........0.0. § § $
«. Offsetting benefits, if any....| § S $
10. Owners' appraisal: 19. Owners' claim: :

dace: (court) (jury) (commission):

20. Secting or anticipated trial 21. Indicate type of trial expectued

offer, if anv: agency recommends (acceptancc)

d.

7 (rejection). (Attach all apency
4 recommendations. ):

I o
22. Deadline on accepL)%) 23. Local representative of acquiring

24 Unusual lega! or factual isny (Explain in detail.)
APPRAISALS
25. The following appraisals are attached: 0'

/o)

26. Appraisers who would be used as witnesses in event of @ (1f
any appraiser will not be used as a witness, explain re %\E

RECOMMENDATION OF UNITED STATES ATTORNEY s

1 recommend that the proposed settlement be (accepted) (rejected). A
statement of my reasons for such recommendation is as follows:

Date United States Actorney

A
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TITLE 5--LAND AND NATURAL RESOURCES DIVISI(N

5-4.868 Report on Settlement When Within Authority of U.S. Attorney

Settlement Form When Amount Within
Authority of United States Attorney

“Form No. USA-155 U.S. Department of Justice | Date:
(Rev. 1/18/71)

Districe:
MEMORANDUM OF CONDEMNATION State:
COMPROMISE SETTLEMENT
Land and Natural Resources Division DJ file no.:
Civil No.:
Style of Case: Tract or Parcel
No(s).:

United Sta te7.

Q
&7 , Area:

[ Former owner(s): (/ Acquiring Agency:
S
Amount deposited with decla f taking: §
Range of Govermment's testimony: to $§
-
Defendant's(s') claim, if known: § @ to §

Amount of settlement (inclusive of i.m:er@; $

AGENCY APPROVAL IN WRITING: (check)

@ Yes
(Must be '"yes" if settlement exceeds deposit) Y No

Appraisal reports forwarded herewith: (Identify b&)’&c and date.

e

)

Deficiency check, if any: — Has been requested tly
$ You are requested to ﬁtam

Remarks:

United States Attorney

Assistant United States Attorney|
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5-4.869 Cover Sheet for Transmittal of Documents
UNITED STATES DEPARTMENT OF JUSTICE
UNITED STATES ATTORNEY

The Assistant Attorney General
Land and Natural Resources Division (Date)
Department of Justice

Washington, D. C. 20530

Attention: Chief, Land Acquisition Section
Dear Sir:

Re: Civil No.: Tract No(s).:
Project: J.D. File No.:

Enclosed are the following instruments which constitute the transcript
of the above tract(s) of land.

Certi- Certi-
fied Plain fied Plain
o E— cmla; — ___ Motion for Appointment
& of Commission
I I Amendmen laint — ___ Order Appointing
Commission
o — Certificate = — ___ Objections to Order
Appt. Commission
_ - Notice of Condemnati o __ Order Fixing Fees of
Commission
oy T Marshals' Returns of ___ Oath of Commissioners
Service
- - Publication and Proof ___ Objections to Report
of Publication of Commissioners
= = Motion for Order for De- Order Confirming Report
livery of Possession of Commissioners
— _ Order for Delivery of . Final Judgment
Possession
— = Notice of Lis Pendens - ition for Distri-
ion
S S Answer — _ ergol Distribution
= — Appearance == — Mf@
- — Disclaimer — __ Cert. of tion
and Possess
. = Order Setting Pretrial - ___ Report of ers

or Trial Date

Settlement Memo . Preliminary Cert
cate of Title @

Stipulation Final Certificate
of Title
_ . Judg. on Stipulation _ ____ Motions (New Trial, O/
Judgment, etc.)
Stipulation to Revest
Property
Judg. Revesting
Property

Respectfully,

United States Attorney

By:

Assistent United States Attornmey
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5-4.900 GUIDELINES, PROCEDURES, HANDBOOKS AND OTHER MATERIALS RELATING TO
LAND ACQUISITION CASES

5=4.910 Guidelines

5-4.911 Condemnation Guidelines Suggested by the United States Judicial
Conference

PRINCIPLES
I

A higher quality of justice to the parties
7 should be the primary objective.

Continued iﬁp ent in the administration of justice is needed to
meet the increasin mands of our complex society on our court system,.
When the quality o stice can be appreciably improved by uniform
guidelines designed t iﬁe and expedite the processing to finality of
federal land condemnatio tions, it should be no answer that some

@one or more of the parties may be required

expedite judicial management of the
This is in accordance with the
n the subject, namely, Title 42,
United States Code, Sections 465! 4655, inclusive, concerning uniform
real property acquisition policy and ppéictices, forbidding certain prior
unjust practices, and requiring i tShdual consideration for each
landowner. Thus, the guidelines should & the purpose of assisting in

conservation of judicial time, the expedi f the judicial process, the
removal of confusion and the enhancement o uvality of justice.

1 /&\

Fair and accurate statistical credi@
the judicial work performed should be aaé‘d

reasonable mechanical ef

in order to simplify proced
case for the benefit of all ¢
most recent legislation of Con

basis of their statistics particularly those that apply to number of
cases filed and to the weighted caseload. Regardless of pe al modesty
or the indifference of any particular judge to receiving fair credit for
his condemnation caseload, it is, nevertheless, important in the overall
evaluation of the needs of the courts that fair credit be received in each
instance.

The courts are considered for many of their criti ds on the
rséz
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PROPOSED STANDARD GUIDELINES

Guideline 1

For each tract, economic unit or ownership for which the just
compensation is required to be separately determined in a total lump sum,
there shall be a separate civil action file opened by the clerk which
shall be given a serial number, as given all other civil actions. For
each such civil action, a separate J.S. 5 card shall be prepared on filing
and a separate J.S. 6 card prepared on closing of each such separate civil
action. The condemnor's counsel shall make the initial determination of
each tract, economic unit or ownership for which just compensation is
required to be separately determined in a lump sum, subject to review by

the court after fylg.

The file in the § ction containing the first complaint filed
under a single declarati%f taking shall be designated as the Master
File for all the civil ac& based upon the single declaration of
taking. The numerical desi 1 as the Master File shall be shown by

adding as a suffix to the civi ion serial number the symbol MF .
(In the blank shall be inserted e number or numbers, selected by the

condemnor, designating the project gr/projects and the number assigned the
declaration of taking with which th rty concerned is connected.) The

single declaration of taking shall be ?in the Master File only. 1In
£
a

Guideline 2

all other civil actions for condemnation roperty which is the subject
of the declaration of taking, an appropr ference to the Master File
number in a standard form of complaint shal & eemed to incorporate in
the cause the declaration of taking by refere nd shall be a sufficient
filing of the declaration of taking referred to. @

For example, assuming that the civil serial nu assigned to the
first complaint under a single declaration of taking .A. 72-20,000,
that the project number selected by the condemno 00 and the
declaration of taking is the first in the project, the Hay

ile Number
would be C.A. 72-20,000-MF 500-1.

Guideline 3 /:

For the civil action designated as the Master File, there shall be a
separate complaint. At the option of the condemnor, this complaint and
exhibits shall (1) describe all owners and other parties affected and all
properties that are the subject of the declaration of taking, or
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(2) describe only the owner or owners of the first property or properties
in the declaration of taking for which the issue of just compensation is
separately determinable.

Guideline 4

In order to reduce administrative, clerical and secretarial work, a
standard form of complaint (see USAM 5-4.801, supra), printed,
photocopied, mimeographed or otherwise produced in numbers, may be used
for each civil action filed to condemn a tract, economic unit or ownership
for which the issue of just compensation is required to be determined in a
single lump sum. In the body of the complaint it shall not be necessary
to designate the owner or owners of the property concerned, other parties
affected by the civil action, or to describe the property concerned in the
civil action. names of the owners and other parties affected and the
description of roperty concerned in the civil action may be set forth
in an exhibit o@' its incorporated by reference in the standard form
of complaint and a&hed thereto.

4

Guideline 5
In any notice or prQ equired or permitted by law or by the Rules

of Civil Procedure (incl but not limited to process under Rule
71A(d), Federal Rules of Civ cedure), the condemnor at its option,
may combine in a single notice ocess, notice or process in as many

separate civil actions as it may e in the interest of economy and

efficiency. (See USAM 5-4.804, supra,)
Guidel@

A district court should adopt a local@e or general order to the
effect that the filing of a declaration o king in the Master File
constitutes a filing of the same in each o ﬁ! actions to which it

rel ates.

NOTE: An essential element of the Master Fil em is that the
filing of the declaration of taking in the Master File constitute a

filing of the same in each of the separate actions to the Master
File relates. This is of particular significance because claration
of Taking Act, 40 U.S.C. §258a, specifies filing of the declaration of
taking "in the cause." If the filing of the declaration of taking is
defective, the vesting of the title to the subject property in the United
States under the Act is jeopardized. To ensure that the filing of a
pleading in the Master File will legally constitute a filing in the
several related actions, it is considered necessary that each district

MARCH 19, 1984
Ch. 4, p. 105



UNITED STATES ATTORNEYS' MANUAL
TITLE 5--LAND AND NATURAL RESOURCES DIVISION

court, as part of the implementation of this system, adopt a local rule of
procedure giving the desired effect to the filing of pleadings in the
Master File. The following language for such a rule is suggested:

Where the United States files separate condemnation
actions and a single declaration of taking relating to
those separate actions, the clerk is authorized to
establish a Master File in which the declaration of
taking may be filed, and the filing of the declaration
of taking therein shall constitutue a filing of the
same in each of the actions to which it relates.

Guideline 7

A district court may adopt a local rule or general order that, unless
otherwise ordered‘,j: issues of just compensation involved in a single

declaration of taKi all be consolidated for a joint hearing and trial.
&7 CONCLUSION

Since the Department of/Justice is voluntarily cooperating with the
courts in seeking an appropr d workable solution on the subject to

the end that the administrati f justice will be both improved and
expedited, the district courts, urn, should be careful not to apply
these guidelines in any particular tion so as to unnecessarily burden
the Department of Justice. These gu ines should be applied so as to
expedite justice to all parties. /

5-4.912 9-Point Program for Settlement or DiSmissal Within One Year

The following specific suggestions fo @cedural program are
designed to aid in securing the settlement or t ﬁ\of a condemnation
action within one year of its institution:

for thorough knowledge of the property for either settleme otiations

A, Inspect the property as soon as possible. The y substitute
or trial purposes. &5

B. Promptly request continuation of title evidence ;l e USAM
5-4.533, supra and USAM 5-4.927, infra) to the date of recordation of
declaration of taking, judgment on declaration of taking or lis pendens,
and, if you have difficulty in obtaining such evidence, request assistance
from the Department.
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C. Review agency appraisals within 10 days. Satisfy yourself both
as to the adequacy of the appraisal report and of the ability of the
appraiser to be an effective witness. Appraisal reports must, or course,
be updated to reflect valuations as of the date of taking. This will
supply trial counsel with current information concerning the case, will
enable him/her to determine whether an additional appraisal is necessary,
and will put him/her in a position to conduct meaningful settlement
negotiations or be ready for trial. When further appraisal services are
deemed necessary, promptly submit a Form OBD 47, together with executed
Forms USA-157 and LN-11 (USAM 5-4.864, supra), if fee is over $2,500, for
that purpose. If a proposed fee of $2,500 or more for appraisal services
is submitted by an appraiser, proposals from two other qualified
appraisers must be obtained whenever possible. 1In the event some of the
printed instructions on Form LN-116 (USAM 5-4.864, supra) are not
pertinent, they may be deleted. When and if approved, a copy of this

agreement will forwarded to the U.S. Attorney and to the appraiser, at
which time th may proceed. The last copy of this package agreement
ie to be retain he appraiser for his/her records. See USAM 5-9.100
et seq., for info i as to the preparation and review of appraisals by

personnel of the of es of the U.S. Attorneys, the Land and Natural
Resources Division, and tHe acquiring agencies.

D. Commence serving @es or publishing against them within 30
days of the receipt of the iMuation title evidence. Personal service
should, of course, be effectefy; ver possible. Service or publication
should be completed within 60 d See USAM 5-4.525, supra, and USAM
5-4.925, infra.)

E. Advise the Department of im(@-t legal issues within 30 days or
as soon as they develop after that time? e Department has, indexed and
readily available, many briefs and memora f law covering legal issues
which have developed in condemnation case the Department is willing
to undertake research on other issues; but it first be informed of
the problems which you have encountered before @n be of maximum help

to you. @

F. Service or publication should be completed v@ 60 days.

G. There should be a thorough exploration Qﬂ ttlement
possibilities within 90 days. Use your settlement au olflity to the
fullest extent possible. Outside of direct purchase, which-fthe acquiring
agencies have been urged to accomplish whenever possible, amicable
settlement represents the quickest and most satisfactory way for a

government to acquire privately owned property. (See USAM 5-4.630, supra,
and USAM 5-4-925, infra.)
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H. Wherever local practice and the condition of court calendars will
permit, a pre-trial should be held within six months. In addition to
resolving preliminary matters, such as discovery, objections to the
taking, motions, methods or trial, etc., a pre-trial setting necessitates
an examination of positions and frequently acts as a spur to serious
settlement negotiations. A later pre—-trial, or even pre-trials, may prove
to be necessary if the case is to be tried on its merits.

I. Trial should be set within a year. If circumstances beyond your
control preclude this, then the earliest possible trial setting should be
sought,

5-4,913 Policy Regarding Consent To Trial of Condemnation Cases by United

States P?istratea

The Federal M te Act of 1979 (Pub, L, 96-82) authorized United
States Magistrates t& ct any or all proceedings in a jury or non-jury
civil matter and orderﬁ entry of judgment in the case, when speci-
fically designated to exercifie such jurisdiction by the district court or
courts he/she serves, prolyi the parties consent thereto. The Act
preserves to the parties the @ to appeal as from a judgment of the
district court.

This Division is favorably posed to the use of United States
Magistrates to conduct the trial condemnation cases and to enter

judgment therein whenever, in the 0pin;gﬂ'bf the responsible attorney,

consent to such trial would be in the 1iti ing interests of the United

ndemnation cases pending
erally experienced in

States. Because of the very large number
throughout the country and the difficult

obtaining trial time for these cases, the opt1 consensual trial by
magistrate provides an effective means of exped the disposition of
condemnation cases in appropriate circumstances. ‘S\

Accordingly, it is the policy of this Divisio ncourage, in

States Magistrates if the attorney in charge of the case rmines that
trial before a magistrate would be in the litigating int ‘:?f of the
United States. In making this determination (on an indi k;;zl case
basis), all relevant factors should be considered, incldding the
complexity of the case, the relief sought, the amount involved, the
importance and nature of the issues raised, and the likelihood that the
referral of the case to the magistrate will expedite resolution of the
litigation. The attorney in charge of the case should similarly determine
whether the consent should be to a trial by the magistrate or by a jury
presided over by the magistrate.

appropriate cases, consent to the conduct of condemnatio ;als by United
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The Federal Magistrate Act of 1979 provides that where a magistrate
is designated to exercise civil litigation jurisdiction, the clerk of
court shall, at the time the action is filed, notify the parties of their
right to consent to the exercise of such jurisdiction. In many districts,
however, there are backlogs of condemnation cases that were filed before
the October 10, 1979 enactment of the Act for which such notification has
not been given by the clerk. Accordingly, this Division urges the
responsible attorneys to review their cases and determine which, if any,
are appropriate for trial before a magistrate and that such action as
necessary and appropriate be taken to notify the parties thereto of their
right to consent to the magistrate's exercise of litigation jurisdiction.

5-4.920 Condemnation Procedures - Filing and Serving Complaints

5-4.921 Hateri& be Secured From Acquiring Agency By United States
Attorney @ Being Authorized to Institute Action

the U.S. Attorney shall st the following from the local office of the

Upon the receiptsgf request to institute condemnation proceedings,
éqy
acquiring agency:

A. A check for the amou he estimated compensation, in those
cases where a declaration of ta is to be filed, if a check was not
transmitted with the request to ute the proceedings;

B. A sufficient number of copie/ the property description of the
condemned land;

C. 1If the description of the est*@condenned is lengthy, a
sufficient number of copies of the descriptior@hiu often is desirable in
easement cases); and

D. Such title evidence as is presently av(S)able. (See USAM
5-4.530, supra.)

This description of the estate and of the land condenned@ red to in B
and C above, may be attached as exhibits to and incorporat as/ a part of
the complaint, the notice of condemnation, and other orders pleadings,
where deemed necessary, in order to avoid the necessity of retyping such
descriptions, with consequent chance for error. These descriptions
usually will be mimeographed upon request to the acquiring agency.
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5-4.922 Documents to be Prepared By United States Attorneys Prior to
Filing Condemnation Actions

After receiving the material described in USAM 5-4.921, supra, the
U.S. Attorney shall prepare:

A. Complaint in condemnation (see Rule 71A(c), Fed. R. Civ. P. and
USAM 5-4.801 or 5-4.802, supra). The complaint in condemnation must not
vary in form or substance from any instructions given by the Department
and, if there is any variance, the Department must be advised at once of
such changes and the reasons therefor;

B. Clerk's receipt if a declaration of taking is to be filed showing
the deposit of estimated compensation;

C. Motion a er for delivery of possession, if requested by the
Department (see US 526, 5-4.817, 5-4.827, supra);

D. Notlcea of ¢ t:on for service upon defendants (oee Form 28,
Fed. R. Civ. P., or USAM -t. , supra);

E. Lis pendens notlce. essary (see USAM 5-4.524, suEra); and

F. Form letters to pu ed owners notifying them of the
proceedings and of their right to/wifhdraw the deposit, upon proof of

ownership (see USAM 5-4.805, supra)!

5-4.923 Procedures in Filing Couplainta/”' ndemnation

After all the documents listed in USAM 5@2 supra are prepared,
the U.S. Attorney should:

A. File the complaint (see USAM 5-4.80l1 or 5-4@2, supra) and the
declaration of taking, if one has been furnished;

B. In cases where a declaration of taking is fi%depooit the
check for the estimated just compensation in the registry he court,
and have the clerk execute the clerk's receipt in duplicate;

C. When requested, file & motion for order for delivery of
possession (see USAM 5-4.817, supra), and present an order for delivery of
possession (lee USAM 5-4.827, supra a) to the court as soon as possible
(depending upon local practice and the circumstances of a given case, a
hearing on such a motion, after notice and service, may be required,
especially where the condemned tract is not vacant land);
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D. Deliver to the clerk, or hand to the United States Marshal
(depending on local practice), a notice of condemnation, see USAM 5-4.804,
supra, or for each defendant unless he/she has executed a waiver of
service, see USAM 5-4.836, supra. (Two copies of each such notice will be
required; one copy for service on the defendant and one copy which the
United States Marshall will make his/her return.);

E. Record in the local iand records the lis pendens, a copy of the
declaration of taking or a copy of the judgment on declaration of taking,
as provided in USAM 5-4.524, supra;

F. 1If an order for delivery of possession (see USAM 5-4.827, supra)
has been entered, hand two certified copies of such order for each
defendant to the U.S. Marshal, one for personal service and the other for
the Marshal's return;

G. 1f a d ion of taking has been filed, mail a form letter
(see USAM 5-4.805, to each defendant.

5-4.924 Procedures in C%ﬂ‘ Title Evidence

It is the general practs condemnation cases for the acquiring
agency to furnish the Departmﬁ.' h the preliminary evidence of title to
land. (Information with respec %(epuble types of evidence of title
is set for the Standards for the paration of Title Evidence in Land
Acquisition by the United Btates.vﬁ‘ 5-15.000.) This preliminary
evidence of title will necessarily p the institution of proceedings,
often by a substantial period. For purposes of instituting suit, the
preliminary evidence of title may p rly be relied upon for
identification of those persons to be join riginal defendants. But
prior to the distribution of any funds of {hit. settlement of the
claim, or judicial determination of just compe -Qon, the evidence of
title must be continued to a time immediate bsequent to the
commencement of notice by recordation of lis Een@%,«lechntion of
taking or judgment thereon to disclose the state of at the time.
Based upon the information disclosed by the continuntion@ he evidence
of title, any additional parties shown to have, or who may @/ to have,
any interest in the property involved must be joined as defe ts in the

case and any changes in thesmnaming of necessary and proper parties
defendant must be effected (see USAM 5-4.531, supra).

To continue the title evidence after the institution of an action,
the U.S. Attorney shall request the local office of the acquiring agency
to furnish:
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A. Title evidence, properly extended to a date subsequent to the
time of filing the complaint in condemnation, in those states where such
filing constitutes notice; or to the time of recordation of either a lis
pendens notice, a declaration of taking, or a judgment on declaration of
taking. See USAM 5-4.524, supra.

B. Copies of options, if any, on the land acquired. See USAM
5-4.523, supra; and

C. Certificates as to parties in possession and mechanics' liens
cl.ims (see USAM 5-4.831, suEra) dated immediately following the
recordation of the lls pendens notice or the declaration of taking.

Upon receipt of the title evidence, duly extended, and certificates
as to parties inyssesaion and mechanics' liens, the U.S. Attorney shall:

A. If the de&Q 1on of the property in the title evidence differs
from that in the dec n of taking, request that the title evidence be
amended or obtain a statement that the land examined by the title examiner
is the same as that describ in the declaration of taking;

B. Examine the title evidente and such certificates to determine the
persons having a possible com 8 e interest who should be joined as
parties defendant

1. When joining unknow irs and devisees of a deceased

person, or any other persons having4n apparent interest whose names
cannot be ascertained, always a unknown owners'" g4 parties
defendant; and

2. Always join the state as a pa fendant when you have
named as parties defendant heirs in an un& ted estate, who are
expected to share in the award. This is to r inheritance tax
liability which must be satisfied; CSV@

C. If any parties are found by the title search to@e an interest
in the property who were not joined in the original compl prepare and

file a pleading by which they may be joined as parties de 0 . This
may be accomplished by: )

1. A motion and order to add additional parties (see USAM
5-4.811, supra);

2. A supplemental complaint to add parties; or
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3. An amendment to the complaint to add parties (see USAM
5-4.809, supra);

D. Where a party dies or becomes incompetent, move for a hearing on
a motion to substitute parties as provided by Rule 71A(g), Federal Rules
of Civil Procedure, and effect service on the necessary parties as
provided in USAM 5.4.340 et seq., supra. As to transfers of interest,
however, see the Anti-Assignment Act, 31 U.S.C. §203, and United States v,
Dow, 357 U.S. 17;

E. Obtain appropriate service of notice upon additional parties in
the same manner as parties named in the original complaint in condemnation
(see USAM 5-4.525, supra and USAM 5-9.925); and

F. Request a current tax statement from the applicable taxing
authorities (seer USAM 5-4,834, suEra) and a current statement from other
lienholders (g€e M§AM 5-4.835, supra) and take steps to see that all taxes
and assessments gh are a lien as of the date of taking are satisfied

©

either by payment of the deposit or by requiring the landowner to
furnish a receipt er evidence of payment.

5-4.,925 Procedures in Q Notices of Condemnation

A. Personal Service. lﬁn 1 service of the notice of condemnation
(see USAM 5-4.804, supra) must @e under Rule 71A(d)(3), Federal Rules
of Civil Procedure, upon any d dant whose residence is known who
resides within the United States i territories or insular posses-—
sions. The United States Marshal fcp:f district in which the defendants
reside should be requested to make r 1 service upon defendants living
outside the territorial limits of the co in which the case is pending.
A sufficient number of copies of the noti uld be furnished the United
States Marshal for service upon defendants@ the return of service
pursuant to Rule 4(q), Federal Rules of Civil dure, for the United
States Marshal's files and for use by government el in charge of the
case. In jurisdictions in which notices are éved on defendants
immediately after the filing of the case, suc @ices should be
accompanied by a statement showing the amount deposite estimated just
compensation, the procedure to be followed in obtainin%\lrsement of
the funds, and other helpful information that will ijitate the
disposition of the case. See form letter, USAM 5-4.805, su 4

B. Service by Publication. The same form of notice is used for
service by publication as for personal service (see USAM 5-4.804, supra).
If constructive service is required:

Ch. 4, p. 113



UNITED STATES ATTORNEYS' MANUAL
TITLE 5--LAND AND NATURAL RESOURCES DIVISION

1. Prepare certificate for service by publication (see USAM

5-4.818, supra);

2. Arrange for its publication in the manner provided by Rule
71(A)(d)(3)(ii), Federal Rules of Civil Procedure; and

3. Only those not personally served need be named and the
notice to be published should contain only the shortest legal
description sufficient to identify the property.

When publication has been completed:

1. Obtain from the publisher the required proof of publication,
and

T Prye the certificate of publication (see USAM 5-4.819,
supra) and nfai as required by Rule 71(A)(d)(3){ii), Federal Rules
of Civil Proc

C. Service Upon Huﬁzﬁ Incompetents

Minors and incompetent erved in the manner prescribed by the
law of the state. It will oft necessary to secure the appointment of

and effect service upon gulr ad litem. The appointment of and
service upon attorneys ad litem ecessary for those in the Public
Health Service on duty with the A es (see USAM 5-4.525, supra).

When personal service has beenj(”pleted and publication of
constructive service has been commenced ‘Séb y of the actual published
notice, accompanied by the United States Haqgs;l'n returns of all persons

served with summons and a list of those defe whose appearances have
been entered, should be forwarded to the Depa

5-4.930 Condemnation Procedures - Prosecution of Acss;gb

o/
5-4.93]1 Responses to Challenges of a Taking <S)

A, Insufficient Defenses. i‘//

If the answer filed by a defendant contains allegations or
contentions which are insufficient as a matter of law, or objections to
the taking which are not timely filed (see USAM 5-4.541, supra):

1. File a motion to strike on behalf of the government; and
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2. Have such motion set down for an immediate hearing, if
necessary.

B. Challenge of Right to Take.

If the answer filed by a defendant raises the issue of the
government's right to take the property, or a motion is filed by the
defendant to dismiss the proceeding or to vacate the declaration of taking
or the order for delivery of possession:

1. If time permits, the answer or motion should be sent to the
Department for comment before filing a responsive pleading;

govern-ent
Carmack,

. Berman v. Parker, 348 U.S. 26; United States v.

;ruue, file a motion to strike on behalf of the

3. In li% motion to strike, you may file a motion for

summary judgment /or judgment on the pleadings as to the right of
the government to covo the property in question; and

4., Have the noti@et for a hearing, if necessary, at the
earliest possible date.

C. Notice to the Depsrtueut.@

The Department must be notit’ic ptly of the outcome of all
hearings and arguments upon such motio Sg&you should send two copies

of the following instruments to the Departme

1. Answer of the defendant;

2. Motion to strike (or other appropru%ion) if filed on

behalf of the United States, and any memor of law filed in

support thereof; and O
5-4.932 Procedures for Excluding or Dismissing Land From Condemnation
Proceeding

3. Order of the court ruling on such motion.

If authorization is received from the Department for the exclusion or
dismissal of land from a proceeding, the U.S. Attorney shall:
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A. If a declaration of taking has been filed, endeavor to stipulate
(see USAM 5-4.813, supra) with the former owners, pursuant to 40 U.S.C.
§258(f), for the exclusion of such property from the proceeding and the
revestment of title thereto in the former owners. (Absent a stipulation,
no revestment is possible.) The stipulation should waive, as to any lands
80 excluded or dismissed, any claims to costs or attorneys' fees by reason
of the proceeding. See Section 304(a) of Pub. L. 91-646, approved January
2, 1971, 84 sStat. 1906. (See USAM 5-4.558, supra.) The stipulation
should provlde for the return of the eltlmated compensation for such
revested property to the United States. If the government had possession
of the property for a period of time, the stipulation should fix the
amount of compensation for the period of such occupancy, or specifically
include a waiver for such temporary use and occupancy or for damages
resulting from the institution of the proceedings. If no agreement is
reached, a hearing to compensation due, if any, will be necessary. See
USAM 5-4.941, IUEZ‘ -

B. 1If no decllr@ of taking has been filed, dismiss the property
in question from the p mgl pursuant to Rule 71A(1) Federal Rules

of Civil Procedure. 4.813, supra, unless atherwxse instructed
by the Department.

5-4.940 Condemnation Procedures Compensation, Determination and
Payment
5-4.941 Procedure for Ascertainment of pensatwn
When service has been completed, the ca uld be prosecuted to a
speedy conclusion in order to reduce the amou nterest on any award

should be taken to conclude the case by settlement, er on the basis of
an option (aee USAM 5-4.523, supra) or a comprom ffer (see USAM
5-4.620 et 2_3., supra) or by havmg the case set for éearlymal on
the issue of just compensation.

A trial setting should be delayed only if settlement is ‘“-immi t.. If
a settlement agreement appears unlikely, set the case for tria j;oon as

possible.

in excess of the amount which has beeen depontedéfourt. Prompt action

A. The Department must be advised, as far in advance thereof as
possible, concerning all dates of hearings, trials, or arguments,
including continuances thereof.
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B. Rule 71A(h), Federal Rules of Civil Procedure, authorizes the
court when a jury has been demanded to appoint a commission instead of a
jury to try the issue of just compensation when certain conditions
prevail. (Note that the forms of complaint contained in USAM 5-4.805,
supra, and USAM 5-4.806, supra, contain a request for a jury which may be
deleted except in the cases set out at USAM 5-4.551, supra.) 1In respect
to reference to a commission, except as to tractes included in a small
tract program (see USAM 5-4.913, supra), and other tracts involving no
unusual legal problem or substantial value, the procedure set out should
be followed:

1. If a motion for reference to a commission is filed by a
defendant or if the court indicates that he/she is considering the
appointment of commissioners, you should immediately notify the
Department this fact, together with your recommendations as to
whether obfjegtions should be made to the appointment of a commission,

and await tions;

2. 1f t: urt appoints a commission on its own motion,
immmediately notify the Department and give your recommendation as to
whether or not objedtions should be filed to the order of the court.
If possible, no obje should be filed to an order appointing a
commission without fir&t obtaining the approval of the Department;

3. If, in your opini§ ommission should be appointed in a
case, notify the Department hat effect and await instructions
before requesting the appointm nt(e( a commission; and

4., If a commission is appo { submit a request to incur the
expense of USA-41 (see USAM 5-4.861, a), accompanied by the order
of the court appointing the commis and setting fees for the
commissioners. Fees for comnissionerl@ controlled by Pub. L.
94-41, H.J. Res. 499, June 27, 1975, and }%‘ed to the daily rate

allowed a GS-18. @

5-4.942 Procedure for Retaining Services of an Indepe% Appraiser

A. A request to the Department to retain the ng' es of an
independent appraiser should be submitted on Form CBD 4 and should
indicate:

1. The amount to be paid the expert for an appraisal in a lump
sum (however, you should show the estimated number of days required
for such appraisal); or
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2. The rate per diem and the estimated number of days necessary
to prepare the appraisal.

B. Submit a separate Form OBD 47 for each such appraiser which
includes his/her fee for conferences with you in preparation for trial and
for testifying at trial, generally on a per diem rate, giving the
anticipated number of days required for such purposes. If it is
anticipated that such conferences and trial will not occur during the
current fiscal year, do not submit an OBD 47 for these services until
after the end of the current fiscal year, as funds otherwise will be set
aside for such purpose which could be used for other purposes during the
fiscal year. The expense must be justified. See USAM 5-9.231, supra.

C. 1If the services of the appraiser, previously authorized, will not
be utilized, in whole or in part, immediately notify the Department, so
obligated funds Wbe released.

D. When an i ent appraiser is to be retained, you should be

sure that his/her ap is made before improvements have been removed
or the condemned proper is otherwise altered.

E. To insure efficie cy&ncurring appraisal and expert witness

expenses:
1. Secure adequate app ls from the acquiring agency;
2. Incur expenses only ﬂ@mceul‘:y; and

3. Negotiate a fair price fo/@rlileu' services.
F. Upon receipt of appraisal data; O
1. Examine appraisals carefully; and @/‘

2. As necessary, arrange for comultatiom d viewing of the
land with the appraiser. &

G. If the acquiring agency has agreed to reimburse Department
for the cost of obtaining the services of the independent a r, then
the usual pay voucher should be submitted to the United Stathjrlhal'l
office for payment. In support of the voucher, the bill of t appraiser
and & copy of the reimbursement agreement from the acquiring agency should
be submitted with a cover memorandum advising the United States Marshal
that a copy of these documents should be submitted to Financial Manager,
Executive Office for U.S. Attorneys, Room 1618, Main Building, who will
contact the acquiring agency to obtain reimbursement.
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5-4.943 Procedure for Distribution of Funds Deposited in Court

Funds deposited with the declaration of taking and any funds
thereafter deposited in court should be promptly distributed. To this
end, the U.S. Attorney should:

A. Obtain promptly and review all information available as to the
state of the title to the property and any liens, taxes, and encumbrances
thereon.

B. Advise the defendants or their counsel by letter (see USAM
5-4.805, sugrl) of the fact that funds have been deposited in court, and
offer all possible assistance in obtaining the disbursement of such funds.
Suggested forfgsé use in processing such disbursements are set out at
USAM 5-4.814, is;;15. 5-4.824, and 5-4,825, supra. By this procedure the
landowner makes n application through the U.S. Attorney, who makes
an appropriate m to disburse, attaching the defendant's sworn
application. The ¢ t may enter its order either with or without a
formal hearing.

1. I1f the forme er's title is clear and unencumbered all of
the funds deposited ma sbursed to him/her.
2. If the title is ered, sufficient funds should be
retained in the registry o ;;;;ourt to pay all liens on the
)

property and to satisfy claims third persons whose interest is
disclosed by the title evidence SV

3. 1If additional funds are de%unuant to a deficiency

judgment, the defendants should b ed when the funds are
available for withdrawal. /\

4, When funds cannot be disbursed beca he owner cannot be
located, or for other reasons, an order should ght immediately
requiring the clerk to disburse the undistrib

balance to the
Treasury of the United States at the expiration he five-year
period pursuant to 28 U.S.C. §2042. One cer

1

d and one
uncertified copy of the order should be trnnl{jed to the
Department, together with two copies of the certificdte of deposit
showing the deposit in a federal depository. See USAM 5-4.555,
supra.
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5-4.944 Procedures in Moving for a New Trial or Objection to a
Commission's Award

If trial has been to a judge or jury, and the award or verdict
materially exceeds the government's testimony:

A. In proper cases entry of judgment should be delayed, if possible,
in order to obtain additional time within which the Department may
consider a motion for a new trial,.

B. Within ten days after entry of judgment, or such additional time
as allowed by the court, file a motion for a new trial, unless instructed
otherwise, setting forth with particularity all grounds for the motion.

C. Prepare file a brief on the motion and arrange for a hearing
thereon.

1f the trial waﬂld before a commission, resulting in an award
which materially exce ?& government's testimony:

A. When the report of@comiuion is filed with the clerk of the

court, submit to the De nt a copy of the report and your
recommendations as to filing jéctions and exceptions to the award.

B. 1If objections are to be fg d;they must be filed within ten days
at

from the date the report is lodged e clerk and Rule 6(b), Federal
Rules of Civil Procedure, requires t ey be full and complete and
state specifically the grounds themfc;rl./h United States v. Merz, 376
U.S. 192; Morgan v. United States, 356 (8th Cir.). The objections

cannot be amended later to include addition unds. Exceptions must be
specifically directed to defects, such as re to disclose how the
commission came to its dollar figure, what weig @ gave to a particular
witness or a particular sale, etc. Most important® i8> explicit detail as
to how basic disputes were resolved. In most cases, disputes turn on
a few items, for example, value of bottomland, ex of cultivable
acreage, degree of flooding before the taking, or nce damage.

Exceptions should demand detailed findings in each such r @

C. Extension should be obtained to give time for consQ ion by
the Department of:

1. The necessity for obtaining the transcript; or

2., The advisability of filing objections.
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D. 1If objections are filed, prepare and file a brief in support
thereof, and arrange for a hearing.

E. 1If the court refuses to extend the time within which to prepare
and file adequate objections which appear to be warranted, prepare and
file such objections and immediately advise the Department.

If the motion for new trial is granted or the objections to the award
are sustained:

A. Send one certified and one plain copy of the order of the court
to the Department;

B. Proceed with a new trial or other action directed by the court as
expeditiously ;:’possible;
C. Advis (£;>Deplrtnent of the results.

5-4.945 Procedures i%czing a Check to Satisfy Deficiency Judgment

Upon the entry of j ts fixing compensation and ordering the
deposits of deficiencies: &

A. In acquisitions for epartment of the Interior, General
Services Administration and f Department of the Navy, if the
judgments are satisfactory and acceptance of the award has been approved
by the local authorized reprelantativﬁthe agency, send one certified
copy and one plain copy of the j t to the designated local
representative with a request for a k in satisfaction of the
deficiency, and send one certified and one n copy of the judgment to
the Department of Justice.

B. In acquisitions for the Departments of {,‘
the judgment is not in excess of the highest test
witness for the government or in cases where t re stipulated
judgments, send one certified copy and two plain copie he judgment to
the local District Engineer with a request for a check i isfaction of
the deficiency, and send one certified and one plain copy ) judgment

y and Air Force, if
of the valuation

to the Department of Justice.
C. In acquisitions for all other agencies:

1. Send one certified copy and three plain copies of the
judgment to the Department; and
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2. Request that the check be obtained.

5-4.950 Procedures for Proceuing Settlement Offers

5-4.951 Procedure With Respect to Processing Settlement Offers
If a settlement offer is received, the U.S. Attorney should:

A. Ascertain in writing the views of the local office of the
acquiring agency;

B. Formulate his/her own views of the offer, based upon the
compatibility of th ount of the settlement with the sound appraisals
upon which the gov t would rely as evidence in the event of trial,
having due regard fotg ble minimum trial costs and risks.

5-4.952 Settlement OfferSit in Authority

If the settlement offer t 1n the authority of the U.S., Attorney
(lee USAM 5-4.630, supra) an e and the representative of the
acquiring agency both believe should be accepted, the U.S.
Attorney should:

A. Draft and have executed a stip between the United States
and the defendants in question (see USAM 16, supra). The stipulated

amount should be inclusive of mterest

B. Have judgment entered on the stipu)@ (see USAM 5-4.826,

lugrl). The judgment should provide for a set gainst the agreed
compensation for any improvements or timber remov rom the premises
under agreement with the former owner. If no deficie eposit will be
required, the judgment should be prepared in seven copies): two for the
Department (one certified and one plain), one for the Attorney's

office, one for the acquiring agency, one for the defe @, and the
original and one copy for filing;

C. If a deficiency deposit is required, request a check)A' such
deficiency from the District or Division Engineer in Army, Air Force, AEC
or NASA cases, the district Public Works Officer or the Regiongl Office of
the Bureau of Yards and Docks in Navy cases, the Regional Commissioner in
General Services Administration cases and the local representative in
Department of the Interior cases. A copy of the request together with
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two copies of the judgment should be submitted to the Department. The
request is made through the Department in cases instituted on behalf of
other agencies. For number of copies to be forwarded, see USAM 5-4.945,
supra;

D. Submit a prompt report of the settlement to the Department, using
Form USA-155 (see USAM 5-4.868, supra), or furnish such information by
letter;

E. The judgment (see USAM 5-4.826, supra) fixing compensation should
direct that distribution be made of the award; if it does not, prepare a
motion and order for distribution (see USAM 5-4.815, and 5-4.824, supra);

F. If no declaration of taking has been filed a final judgment
should be entered after the judgment fixing compensation has been
satisfied by pa t, reciting that fact and vesting title in the United
States. If a d tlon of taking has been filed, the judgment should

confirm title in ited States; and
G. Send the De nt une certified and one uncertified copy of the

stipulation (see USAH 6, supra ra) and judgment (see USAM 5-4.826,
supra) thereon (send add1 copxes of the judgment, as specified at
USAM 5-4.945, supra), toge ith all title evidence, the certificate of

inspection and possession ( 5-4.831, supra), and the receipt of
the clerk, in duplicate. 1 al judgment has been entered, as
indicated in F above, one cerl: nd one plain copy should be furmshed

the Department.

5-4.953 Settlement Offer Exceeds Auth[\g Lack of Agency Concurrence

If the offer of settlement exceeds t .S. Attorney's delegated
authority (see USAM 5-4.630, supra) or the gsguiring agency does not
concur in the proposed settlement, the U.S. Att should:

A. Submit the offer to the Department for con%?@ation on Form OBD
43 (see USAM 5-4.867, supra); O

B. Submit his/her recommendation, with the reas erefor in
detail; /

C. Submit a history of negotiations had with the land owners or
their counsel prior to reaching the final figure proposed;

D. Advise of the recommendation of the local office of the acquiring
agency and the same time request the local representative of the acquiring
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agency immediately to forward his/her recommendation through proper
channels to Washington;

E. Forward all appraisal reports relating to the tract to the
Department at the same time;

F. Advise what witnesses would be used in the event of trial and the
amount of their anticipated testimony;

G. Advise the probable range of the defendant's testimony of value,
if known, or the amount claimed, if known; and

H. Furnish any other information which would be helpful in
considering the acceptabiltiy of the offer, including any unusual legal or

factual issues volved, experience in other trials, whether the
government apprzzlg have proved to be good witnesses, etc.

5-4.954 Finalizing de?awent

I1f Departmental auth‘EE%ption is received to accept the offer, the
U.S. Attorney should:

A. Enter into a stipulatﬂﬂ$7h h the defendants involved (see USAM
5-4.813, supra);

B. Procure any necessary digclaimers (see USAM 5-4.,833, supra)
waivers of compensation or other reéispea needed to clear up title

objections, including affidavits of he :

C. Use show cause procedure (see USAM 855, supra) to get parties
into court on conflicting claims to share he distribution of the
award. The government has no part in these dis , but should assist

the court and take the initiative in order to expedi closing the case;

o

E. Request a deficiency check, if necessary, as in d at USAM
5-4.945, supra;

F. 1If a final judgment vesting title in the United States is
required, it should be entered; and

D. Have judgment entered;

G. Send the closing papers to the Department as indicated in USAM
5-4.516, supra.
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5-4.960 The Appraisal Unit

5-4,961 Area of Responsibility

The Appraisal Unit assists the Land Acquisition Section in advising
the Department's divisions or bureaus, and other agencies of the
government, with respect to all matters relating to the evaluation of real
and personal property. In particular, the Unit handles questions of
appraising for just compensation as it relates to the law of federal land
acquisition. The Unit's analyses of appraisal reports result in
settlement recommendations in condemnation cases and critiques as to the
adequacy of appraisals for support of just compensation, or for use in
trial, It furnishes recommendations as to the approval or disapproval of
the employment appraisers and the amount of appraisal fees to be
obligated by t;f partment. The Appraisal Unit also assists the

personnel of the and Natural Resources Division, as well as U.S.
Attorneys and fie @1‘&}'!. and acquiring agencies, in arranging for
the employment of witnesses, such as appraisers, engineers,
hydrologists, etc., wholare,required to participate in establishing just

operty being acquired by the United States or
United States involving real or personal
property. The employment by(the Land and Natural Resources Division of
such experts and their rem ion, as well as the manner in which

appraisals are made and reports o be prepared, are referred to the
Unit for review and approval.

In their role as in-house vlluatf perts of the Land and Natural
Resources Division, the members of th & isal Unit are, when requested,
prepared to confer with the U.S. Atto 8 in the field, inspect
properties and assist in any case or situat erein their services are

needed or desirable. @
/\

5-4.962 Analysis of Appraisal Reports by United S% Attorneys

Appraisals suppljed by an agency to a U.S. Attorna support of a

compensation for land or
in defending claims again

request to condemn a tract of land should be reviewed as as the case
is received, In this regard, the U.S. Attorney should sa y) himsel £/
herself that he/she has received all of the appraisals, whet approved

or disapproved, from the acquiring agency. He/she should also insist that
the review memorandums containing the critique of the appraisals and
recommendations of the acquiring agency be forwarded with the appraisals.
Where there is doubt in the U.S. Attorney's mind regarding the adequacy
of any appraisal report, or if large sums of money are involved, the
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appraisal reports should be forwarded to the Land Acquisition Section
which will request the Appraisal Unit to furnish an analysis and
recommendation., It is important that the U.S. Attorney act upon the
Appraisal Unit's recommendations and do so in a timely manner. This will
insure that sound and proper appraisals are at hand for early settlement
negotiations or for trial purposes.

For further information with respect to the processing and review of
appraisal reports by personnel of the office of the U.S. Attorney, the
Land and Natural Resources Division, and the acquiring agencies, see USAM
5-4.982 Uniform Appraisal Standards for Federal Land Acquisition, and
5-4.981 A Procedural Guide for the Acquisition of Real Property by
Governmental Agencies at page 7 and pages 57-59, respectively.

5-4.963 Obtair]r{gdditional Appraisals

The U.S. Atto should not obtain an additional appraisal report
until the existing apﬁsals have been analyzed by the Appraisal Unit and
its recommendations recei . Generally, an additional appraisal report
should be obtained when the is a wide divergence in the opinion of value
between two appraisers and z@ differences cannot be reconciled by the
U.S. Attorney. It is usuall able to obtain an additional appraisal

when good market data is not ava e, or where large sums of money are
involved, Where demolition of i vements is contemplated, or where the
land is to be inundated or other changed soon after the filing of
condemnation proceedings, it is impgTtant to secure immediately any
additional appraisal which might be n ,, in order that the appraiser

may view the property in its original co tion.

For further guidance on obtaining ad@ l appraisals, see USAM
5=4.981, A Procedual Guide for the Acquxat&b f Real Property by
Governmental A&encies at pages 34-37. 0

5-4,964 Selection of Qualified Appraisers and Other E
X s a joint

The selection and approval of appraisers and other e
effort of the U.S, Attorney and the Appraisal Unit. U.S. A eﬂ‘)éys should
insist that the acquiring agencies which they represefit use only
appraisers who have been approved by the Department as being acceptable
for presentation of expert testimony. Where appraisers who are not
adequate for this purpose are employed, money is wasted, since it will be
necessary to expend more money for additional appraisals of the same
property, and the government may be required to change estimates of value
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in midstream, thereby impairing settlement opportunities. Where full
cooperation is not being received from an acquiring agency in regard to
the employment of experts, the matter should be referred to the Assistant
Attorney General, Land and Natural Resources Division, for resolution.

5-4.965 Fees for Appraisers and Other Expert Witnesses

Where expert witnesses' services are necessary, the U.S. Attorney
must insure that the proposed fee is no more than the customary price for
such services in the area. Where volume appraisal work is given to an
appraiser, the more advantageous fees, which are possible because of
volume, should be secured. In those instances where the U.S. Attorney is
uncertain as to the appropriate fee for a given assignment, or where an
unusually large fee is involved, the recommendation of the Appraisal Unit
should be obt;;ﬁed. Sound business judgment must be exercised 1in
negotiating fof séryices to make sure that the United States is getting
full value at no than the locally prevailing rates. Witness fees

must be on a daily basis and per diem rates should be accurately
prorated to the factiop/earned, unless circumstances make this unfair.
Fees for appraisal reports’should be negotiated on a flat fee basis.

Qy@
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5-5.000 THE INDIAN RESOURCES SECTION

5-5.001 Establishment of the Indian Resources Section

The Indian Resources Section was created on May 27, 1975, by the Land
and Natural Resources Directive No. 6-75, to oconduct litigation for the
United States as trustee for the private rights of Indian people.

5-1.100 AREA OF RESPONSIBILITY

5-5.110 General Responsibilities

The Indian‘Resources Section supervises the litigation of civil suits
in which the Unfted States protects tribal assets and jurisdiction, and
asserts on behalf “Of Indian individuals and tribes rights to property,
including hunting 4nd fishing rights and water rights. Civil litigation
involving the infringeliggtf of tribal self-government (sovereignty) by states
in the fields of taxation,) alcoholic beverage control, law enforcement,
reservation boundaries and’ other related matters is the responsibility of

this section.

5-5.120 Statutes Administered

Most of the statutes pertaining(te’,the trust responsibilities of the
United States to the Indian people aré /found in Title 25 of the United
States Code.

Treaties and executive orders are compiléd) in Kapplers, Indian Affairs,
Laws and Treaties, a five-volume work which is(how being revised. Cohen's
Handbook of Federal Indian Law is a valuable fesearch tool for use in
understanding Indian litigation, and the statutes in¢mlved.

The Indian Resources Section does not administer caseS under the Indian
Civil Rights Act, 25 U.S.C. §1302; the Civil Rights Division has the
responsibility for enforcing this section. The General Litigation Section
of the Land and Natural Resources Division has the responsibility for
litigation of cases brought by Indians or Indian tribes against the United
States or federal officials (see USAM 5-7.000). The Indian Claims Section
of the Land and Natural Resources Division has jurisdiction of money claims
brought by the Indian tribes against the United States. See USAM 5-6.000,
infra.
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5-5.130 Legal Principles Governing Litigation Involving Indian Property
Rights

The following is the text of a letter from Attorney General Bell to
Secretary of Interior Cecil Andrus concerning the role of the Department of
Justice in Indian Trust Litigation.

MAY 31, 1979
Honorable Cecil D. Andrus
Secretary of Intery
Washington, D.C.
Dear Mr. Secretary: &

As you know, the Depa of Justice has long represented the United
States in litigation for e of protecting Indian property rights
secured by statutes or treati his has been and will continue to be an
important function of this De t, and I would like to set forth my

understanding of the legal princip governing its conduct.

In fulfillment of the speci
Constitution between the Federal Gow
Congress has enacted numerous laws and
treaties for the benefit and protection o
their property and their way of life.
implementation by the Executive Branch, the istrative responsibility
typically resides with the Secretary of the Interi 43 U.S.C. §1457(10).
The Attorney General is in turn responsible for nduct, on behalf of
the United States, of litigation arising under these es and treaties.
This obligation in Indian cases is but one aspect--albe important one—-—
of the Attorney General's statutory responsibility fc@ conduct of
litigation in which the United States or an agency or offi reof is a
party or is interested. 28 U.S.C. §§516, 519.

lationship oontemplated in the
nt and the Indian tribes, the
Senate has ratified numerous
ian tribes and individuals,
these measures require

The Secretary of the Interior and the Attorney General perform their
duties here, as in all other areas, under the superintendence of the
President. We are the President's agents in fulfulling his constitutional
duty to take care that the laws be faithfully executed. Where a particular
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statute, treaty, or Executive Order manifests a purpose to benefit all
Indians or a tribe or individual Indians or to protect their property, it is
the obligation of the responsible Executive Branch officials to give full
effect to that purpose. In your role as Secretary of the Interior, you are
charged with administering most of the laws and treaties applying to Indians
and are often in a policy formulating role with regard thereto. And where
litigation is concerned, it is the duty of the Attorney General to ensure
that the interest of the United States in accomplishing the congressional or
executive purpose is fully presented in oourt.

The Executive and Judicial Branches have inferred in many laws
extending federal protection to Indian property rights the intent that the
Executive act as a fiduciary in administering and enforcing these measures.
Where applicable law imposes such standards of care, faithful execution of
the law of oourse requires the Executive to adhere to those standards.
Thus, it in“nd _way diminishes the central mp:r:tance of our respective
functions to acidng}edge that they find their source in specific statutes,
treaties, and Exeedtiye Orders or to recognize that they are to be performed
with the same faithfulness to legislative and executive purpose as are the
obligations devolvings/ upon this branch of the federal establishment
generally. A

A significant portionof , the litigation with which we are here
concerned relates to property fpf@t;s reserved to a tribe by treaty or in the
creation of a reservation or préperty which Congress has directed be held in
trust, managed, or restricted for,the benefit of a tribe or individual
Indian. When the Attorney General/ bfings an action on behalf of the United
States against private individuals or gublic bodies to protect these rights
from encroachment, he vindicates not Qﬁ_ty the property interests of the
tribe or individual Indian, as they flay’ appear under law to the United
States, but also the important governmental inkerest in ensuring that rights
guaranteed to Indians under federal laws and treaties are fully effective.

There is no disabling conflict between the ‘pefformance of these duties
and the obligations of the Federal Government to”&akl the people of the
Nation. The functional thesis upon which our form of-government is premised
--the Separation of Powers——pre-supposes that the lg/ a8 a whole benefit
when the Executive Branch enforces the laws enacted, .afd protects Indian
property rights recognized in treaty commitments rat1f1ed by a coordinate
branch. The fact that an identifiable class realizes tangible benfits from
litigation brought by the Federal Government does not distinguish Indian
cases from many civil rights, labor, and other cases. Just as we go to
court to enforce the laws designated to protect minorities from
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discrimination or disenfranchisement by the majority, we must litigate when
necessary to protect rights secured to Indians without reference to whether
any present majority of the citizenry would profit from, or otherwise
embrace, that action.

It is important to emphasize, however, that the Attorney General is
attorney for the United States in these cases, not a particular tribe or
individual Indians. Thus, in a case involving property held in trust for a
tribe, the Attorney General is attorney for the United States as "trustee,"
not the "beneficiary." Ile is not obliged to adopt any position fawvored by a
tribe in a particular case, but must instead make his own independent
evaluation of the law and facts in determinig whether a proposed claim or
defense, or argument in support thereof, is sufficiently meritorious to
warrant its presentation. This is the same function the Attorney General
performs in all cases involving the United States; it is a function that
arises from a du th to the courts and to all those against whom the
government brings i iderable litigating resources.

The litigating ition adopted by the Attorney General on behalf of
the United States ma ect your administrative and policy-making
functions. Accordingly, @Wwi respect to all litigation in which the

Attorney General represents ited States in protecting Indian property
rights secured by statutes o ties, this Department would expect to
receive——and would most careful sider--the advice of your Department,
possessing as it does the primary igy responsibility in Indian matters.

Where there are other statutory ob
a particular case aside from those aff

tions imposed on the Executive in
Indians, faithful execution of

so take into account the
ress' actions toward

arriving at a single position, however, we mu
rule of oconstruction now firmly established

special responsibilites of the government toward th ians.

And, finally, the President's duty faithfully to te existing law
does not preclude him from recommending legislative ch fulfillment
of his constitutional duty to propose to the Congress me he believes
necessary and expedient. These measures may—indeed must: framed with
the interest of the Nation as a whole in mind. In so doing, the President
has the constitutional authority to call on either of us for our views on
legislation to change existing law notwithstanding the duty to execute that
law as it now stands.
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I look forward to close cooperation between our two Departments in
these matters.

Yours sincerely

Griffin B. Bell
Attorney General

5-5.200 ORGANIZATION

The Indi rces Section is administered by a Chief and an
Assistant Chief. 7

5-5.300 PROCESSING AND OF INDIAN RESOURCES SECTION CASES
5-5.301 Requests for Represen under 25 U.S.C. §175

Indians in all suits at law and ity in all states and territories
where there are reservations or Indians. This statute has been
construed to be nonmandatory, Siniscal %ited States, 208 F.2d 406 (Ore.

Section 175 of Title 25 provi a?that the U.S. Attorney shall represent
3

1953); United States v. Gila River Pima Indian Community, 391 F.2d
53 (Ariz. 1968). /,

A. Advice to Individual or Tribe Requestiﬁ?@presentation

When a request for representation is receiv%)e party requesting
assistance should be advised:

1. That we cannot act without the concurre of or a request
from the Department of the Interior, the agency primarily responsible
for acting as trustee for the Indians;

2. That the request will be forwarded to the Indian Resources
Section which will solicit the recommendation of that department; and
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3. That a request should be made directly to the local office of
the Solicitor for the Department of the Interior, if possible.

B. Forward Requests to Indian Resources Section

All requests for representation under Section 175, along with any
comments thereon of the U.S. Attorney, should be forwarded immediately to
the Indian Resources Section, which will seek guidance from the Department
of the Interior.

C. U.S. Attorney Advised

The U.S. Attorney will be advised of any recommendations from the
Department of the Interior on requests under Section 175 and consulted
thereon before Chief of the Indian Resources Section makes any final
determination on t@sts for representation.

5-5.302 Transmittal 0 to Indian Resources Section

In all cases a551gn SAM 5-1.410, 5-1.413, and 5-4.414, supra,
one copy of the complaint e OOpy of all other papers filed by any
party or by the court, with tlon of depositions, and one copy of
any offer in compromise, sho promptly forwarded to the Indian

Resources Section.

5-5.310 Authority of U.S. Attorneys to iate Actions Without Prior
Authorization, i.e., Direct Refe ases

Pursuant to Land and Natural Resources%sision Directive No. 7-76,

U.S. Attorneys are authorized to act in ma concerning tribal and
restricted individual Indian land, not involving unusual questions or
questions of title or water rights, in response direct request in
writing from an authorized field officer of the rtment or agency

concerned, without prior authorization from the Land ral Resources
Division, in the following described cases:

A. Actions to recover possession of property from tenants, sguatters,
trespassers or others, and actions to enjoin trespasses on the land if the
actual damages based upon a trespass do not exceed $100,000;

B. Actions to coollect delinquent operation and maintenance charges
accruing on Indian irrigation projects of not more than $100,000.
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5-5.311 Notification to Indian Resources Section of Intention to File
Direct Referral Actions

The Chief, Indian Resources Section, should be immediately notified of
the filing of a civil complaint in a case authorized for direct referral and
a copy of the written request from the authorized field officer for such
direct reference action and copy of the initial pleading should be furnished
with the notification.

5-5.312 Transmittal of Papers to Indian Resources Section and Client
Agencies in Direct Referral Cases

One copy of each letter prepared or received by a U.S. Attorney in a

direct referr. se, as well as one copy of each pleading and paper filed
by any part the ocourt, shall be promptly forwarded to the Indian
Resources Sect two copies shall be forwarded to the local officer of
the referring ag the local officer forwards one copy to his agency in
Washington, D.C.). O
5-5.320 Actions Not Subj Direct Referral to U.S. Attorneys
Responsibility for the i of cases under the supervision of the
Indian Resources Section is as by the Chief of the Section under the

provisions of USAM 5-1.322 through /5=1.326, supra. However, when a case is
referred to Indian Resources Secti¢n,\ topies of the relevant documents shall
be sent to the Office of the U.S. opney for purposes of soliciting any
comments on either the merits of the ed litigation or the appropriate
method for handling the litigation. @

/\

5-5.321 Prior Authorization Needed to Initiat%ions

Aside from cases of the type described in 5-5.310, supra, no
action under the supervision of the Indian Res Section may be
initiated by a U.S. Attorney without specific prior Vg\orization of the
Assistant Attorney General, who shall sign a complain ior to its being
filed. See USAM 5-1.302, supra.

5-5.400 [RESERVED]

5-5.500 GENERAL PROCEDURES IN DISTRICT COURT LITIGATION
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Ch. 5, ps 7



UNITED STATES ATTORNEYS' MANUAL
TITLE 5--LAND AND NATURAL RESOURCES DIVISION

5:-5.510 General

The general instructions set forth in USAM 5-1.500, supra, with respect
to the handling of litigation apply in every respect to the litigation of
the Indian Resources Section. Particularly, it is of the utmost importance
that complaints filed against the federal government and federal officials
in matters relating to the areas of responsibility of the Indian Resources
Section be transmitted promptly to the Chief of the Section. Complaints
filed against the United States or federal officials by individual Indians
or Indian tribes are not within the responsibility of the Indian Resources
Section and should be sent to the General Litigation Section of the Land and
Natural Resources Division. See USAM 5-7.120, infra.

In all actions ﬁcting the title to real estate, a notice of the
pendency of the acti lis pendens should be filed or recorded in the

proper local records ac i to local law, except in those jurisdictions
where the law is settled thatsthe commencement of the action is notice to
all persons affected. See C. §1964.

5-5.530 Policy on Conflicts of In
v,
In cases where the Department is
individual Indians and Indian tribes /i
exist between the interests of those i
interests of the federal government or agencies. Where possible,
efforts should be made prior to the initiati litigation to resolve such
conflicts. When it is determined that such s exist, the Chief of
the Indian Resources Section should be notified at appropriate action

may be taken. O
o

Prior to the initiation of litigation on behalf of i.nd"t%dual Indians
or Indian tribes, efforts should be made to consult with the individual
Indians or tribes and their representatives to obtain their concurrence in
the course of action proposed.

ed upon or required to represent
ces may arise where oonflicts
idual Indians or tribes and the

5-5.540 Policy on Consultation with Indians
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5-5.550 Policy on Intervention

Intervention by individual Indians or Indian tribes in litigation where
the Department of Justice has undertaken the representation of the
individual Indians or tribes is not encouraged, especially where Indian or
tribal concurrence has been obtained in accord with USAM 5-5.540, supra.

Where a petition in intervention is filed by a tribe, and where the
United States has no apparent conflict of interest within the meaning of
USAaM 5-5.530, supra, it is appropriate for the U.S. Attorney to seek
appointment as lead oounsel in prosecution of the action or to seek
conditions on the tribe's intervention so as to prevent duplication of
effort.

5-5.600 smn@nm DISMISSAL OF CASES

5-5.610 General o

Except with res irect referral cases, discussed in USAM 5-
5.310, supra, no claim 4r) case under the jurisdiction of the Indian
Resources Section may be se or dismissed without specific or delegated

authority from the Attorney Ge ‘

5-5.620 Authority of U.S. Attorneyg t0)Settle or Dismiss Direct Referral
M

Cases
The authority of the U.S. Attorney iss or settle direct referral
cases subject to the supervision of the Resources Section is set

forth in Land and Natural Resources Directi @ 7-76, pertinent portions
of which are in USAM 5-1.630, infra. @

Q%

5-5.630 Transmittal of Compromise Offer to Indian Re Section;
Recommendations With Respect to Acceptance

Where compromise in a case other than a direct referral case is offered
to a U.S. Attorney, he/she shall require the offerer to reduce the proposal
to writing and to submit with it a cashier's or certified check, bank draft,
or noney order for the amount offered, drawn or endorsed unconditionally to
the order of the Treasurer of the United States. Where a large sum is
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involved, a token deposit is acceptable. The U.S. Attorney then shall
forward to the Department the written offer, his/her recommendation and the
reasons therefor, and a statement of the debtor's financial status.

The recommendation should be guided by the principles that compromise
offers cannot be accepted unless, (1) there is doubt as to whether judgment
can be secured for an amount larger than that offered in compromise, (2) if
a judgment has been or can be secured, there is doubt as to whether an
amount larger than that offered can be collected, or, (3) the probable cost
of collection exceeds the difference between the amount recoverable and the
amount of fered.

The financial statement need not be forwarded where the offer 1is
recommended for acceptance solely because there is doubt as to whether

judgment can be red for an amount larger than that offered or because
the probable co llection exceeds the difference between the amount
offered and the verable.

7

%@
s
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5-6.000 THE INDIAN CLAIMS SECTION

5-6.001 Establishment

The Indian Claims Section was created on December 17, 1953, by Land
Division Order No. 8.

5-6.100 AREA OF RESPONSIBILITY

5-6.110 General

The Indi laims Section has the responsibility for the Defense of
claims of Indi ibes before the United States Claims Court against the
United States; ional claims on behalf of Indian tribes before the
United States dis urts; and claims of tribes under special jurisdic-
tional acts. f

5-6.120 Statutes Administ(rg
\ ™~

The Indian Claims Secti nducts litigation under the following
statutes:

A. Indian tribal claims pres to the United States Claims Court
under the Act of August 13, 1946, 6 . 1049, 25 U.s.C. §70 et seq.;

B. Indian tribal claims filed be United States Claims Court
under the provisions of 28 U.S.C. §1505; /‘

C. 1Indian tibal claims filed before the States Claims Court and
the United States district oourts under the isions of any special
jurisdictional acts @

5-6.130 Common Law O)

No court has assumed jurisdiction over Indian tribal actions against
the United States on the basis of common law.

5-6.200 ORGANIZATION

The Section is administered by a Chief.
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5-6.300 SUPERVISION AND HANDLING OF INDIAN CLAIMS SECTION CASES

5-6.310 Assignment of Case Responsibility

The Indian Claims Section does not initiate actions of any kind; its
sole function is to defend the United States against actions initiated under
the statutes listed in USAM 5-6.120, supra. Consquently, no direct referral
cases relating to the work of this Section can exist.

All cases filed before the United States Claims are handled exclusively
by the staff of the Indian Claims Section.

Very few tribal actions against the United States are initiated in the
United States dist¥ict oourts; the supervision and direction of such cases,
and coordination n the Section and the U.S. Attorney, will be
determined on a ca ase basis.

5-6.400 [RESERVED] 70

5-6.500 GENERAL PROCEDURES IN CT COURT LITIGATION
5-6.510 General @

Since so few tribal actions against United States are initiated in
district oourts, no directions for h i such cases are herein
formulated. @

Should a tribal action be filed against the/‘ ited States in a United
States district court, the United States Attorney immediatley forward
a copy of the complaint, together with all attac other relevant

materials, to the Chief of the Indian Claims Section. @
5-6.600 SETTLEMENT AND DISMISSAL OF CASES /

5-6.610 Civil Action by Indian Tribes Against the United States Not Subject
to Settlement by U.S. Attorneys

U.S. Attorneys are not authorized to settle any case arising under the
statutes listed in USAM 5-6.120, supra. Any offer to settle any such action
must be directed to the Chief of the Indian Claims Section, who will take
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final action, if the matter is within his/her delegated authority, or who
will, if the matter is not within the scope of his/her delegated authority,
forward the offer, with his/her recommendation, to the Deputy Assistant
Attorney General, who in turn, will either act upon the offer, or if
necessary, refer the matter to the Assistant General.
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5-7.000 THE GENERAL LITIGATION SECTION

5-7.001 Establishment
The General Litigation Section was created by Order of June 28, 1960,
consolidating the Trial Section and the Water Resources Section.

5-7.100 AREA OF RESPONSIBILITY

5-7.110 General

All pending and contemplated cases, matters and proceedings in the
trial courts l:.fsigned to the Land and Natural Resources Division, except
condemnatio eedings brought by the United States and matters
specifically a%ed to the Indian Claims Section, Indian Resources
Section, the Mar urces Section and the Pollution Control Section,
are handled by the ﬁal Litigation Section.

5-7.120 Statutes Adminis;egd
v

arising not only under feder atutes, but also under treaties and
agreements with Indians, Execut ;re(erders, regulations of the various

departments and agencies, the co law, and the laws of the various
States. The federal statutes givi %e to litigation handled by the

The General Litigation zon supervises and conducts litigation

Section include the following:

A. Airports G/‘
1. Airport and Airway Development Ac 1970, enacted May 21,
1970, 84 Stat. 220, as amended, 49 U.S.C. § seq.

B. Civil Works Projects, Corps of Engineers @
:; Stat. 1215, as

1. Flood Control Act, enacted June 28, 1938,
amended, 33 U.S.C. §70lb, et seg. (while the 1938 Act is the organic
act covering flood control projects, Congress has passed numerous
acts authorizing flood control projects, beginning with the Act of
March 1, 1917, 39 Stat. 948, 33 U.S.C. §§643, 701-703; small projects
are authorized by Section 205 of Title II of the Act of June 30,
1948, 62 Stat. 1182, as amended, 33 U.S.C. §701s);
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2. Rivers and harbors (there is no organic act covering river
and harbor improvement projects of the Corps of Engineers;
authorizations and appropriations are included in various statutes,
sometimes biannually, codified beginning with 33 U.S.C. §540; see

also 16 UOS-CO 5832 _e-E ﬁ'} -
C. Energz

1. Atomic Energy Act of 1954, enacted August 1, 1946, as added
August 30, 1954, 68 Stat. 951, as amended, 42 U.S.C. §20l11, et seq.;

2. Fnergy Reorganization Act, enacted October 11, 1974, 88
Stat. 1233, 42 U.S.C.A. §§5801-5814, 5816-5820, 5841-5849, 5871-5879,
5891.

D. Ehvironwp?l;p{ Matters

1. The Na@nal Environmental Policy Act of 1969, enacted
January 1, 1970, at. 852, 42 U.S.C. §4331 et seq.

E. Fish and Wlldllfe

1. Fish and wildli dmatl_on Act, 16 U.S.C. §§661-666(cC),

cept Section 666a (see U 120, infra);

2. Wild Horse Protectlo 6 U.S.C. §1331 et seq., except
Section 1338 (see USAM 5-10.120, ;

3. Fish and Wildlife Coordinati t, 16 U.S.C. §§661-666(C)
except Section 666a (see USAM 5-10.120 ra);

4. Wildlife Restoration Act, enact ptember 2, 1937, 50
Stat. 917, as amended, 16 U.S.C. §§669-669b, 6691 ;

5. Bald and Golden Eagles Protection Act, er@ed June 8, 1940,
54 Stat. 250, as amended, 16 U.S.C. §§668-668d;

6. Dingell-Johnson Fish Restoration Act, enac;:#August 9
1950, 64 Stat. 430, as amended, 16 U.S.C. §§777-7771i, 777k;

7. Fish and Wildlife Act of 1956, enacted August 8, 1956, 70
Stat. 1119, as amended, 16 UJ.S.C. §§742a-7;
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8. National Wildlife Refuge System Administration Act, enacted
October 15, 1966, 80 Stat. 927, as amended, 16 U.S.C. §§668dd, 668ee;

9. Fur Seal Act of 1966, enacted November 1, 1966, 80 Stat.
1091, as amended, 16 U.S.C. §1151 et seq.;

10. Wild Horse Protection Act, enacted December 15, 1971, 85
Stat. 649, 16 U.S.C. §1331 et seq.;

11. Wildlife Restoration Act of 1972, enacted October 25, 1972,
86 Stat. 1172, 16 U.S.C. §§669b-669g-1 (Supp. 1973); and

12. PEndangered and Threatened Species Preservation Act of 1973,
December 28, 1973, 87 Stat. 884, 16 U.S.C. §§1531-1534.

F. Highways

1. Federal-Aid\Highway Act, enacted August 27, 1958, 72 Stat.
885, as amended, 23-0gSiC. §101 et seq.

G. Indian (other than natutal resources litigation)

1. Treaties, agreements, and acts of Congress affecting Indians
are published in Kappler, Indian/ Laws and Treaties, in five volumes
(an additional volume to bring the publication up to date has been
authorized). All acts of CongresS 4nd some, but not all, treaties
and agreements are published in the Sfatutes at Large. Title 25 of
the United States Code is of limited/ use,, It contains statutes of
general application, many of which are obsolete, and recently enacted
statutes relating to particular tribes, such)as termination acts, 25
U.S.C. §541 et seq. SO\

2. Suits by Indians for allotments are authorized by the Act of
August 15, 1894, 28 Stat. 305, as amended, 25 U.S.Cu/ §345.

3. Alaska Native Claims Settlement Act, enacted“December 18,

1971, 85 Stat. 688, 43 U.S.C. §1601 et seq., as amenidéd/ 89 Stat.
1145.

H. Minerals

1. Mining Law of 1872, R. S. 2319 (Act of May 10, 1872, 17
Stat. 91), as amended, 30 U.S.C. §22 et seq.;
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2. Mineral Leasing Act of 1920, enacted February 25, 1920, 41

3. Disposal of Materials on Public Lands, enacted July 31,
1947, 61 Stat. 681, as amended, 30 U.S.C. §§601-603;

4. Mineral Leasing Act of 1947 (Acquired Lands), enacted
August 7, 1947, 61 Stat. 913, 30 U.S.C. §§351-359;

5. Multiple Mineral Development Act, enacted August 13, 1954,

6. Common Varieties Act, enacted July 23, 1955, 69 Stat. 368,

7. Gegiﬁ' al Steam Act of 1970, enacted December 24, 1970, 84

8. Surfad ining Control and Reclamation Act of 1977, 30
I, National Forests

1. Forest Reserve 891, enacted March 3, 1891, 26 Stat.
1103, as amended, 16 U.S.C. :

2. The Organic Act for th nited States Forest Service,
enacted June 4, 1897, 30 Stat. 34 @ ended, 16 U.S.C. §§475-476,
551, etc.; a

3. The Weeks Forestry Act, en rch 1, 1911, 36 Stat.
961, as amended, 16 U.S.C. §§480, 500, 51 ; 521, 563;

ted March 4, 1917,

04

5. Knutson-Vandenberg Act, enacted June 9, 19@0 Stat. 527,
16 U.S.C. §§576, 576a-b;

4. Act authorizing mineral development,
39 Stat. 1150, as amended, 16 U.S.C. §520;

6. Multiple Use and Sustained Yield Act, enacted June 12, 1960,
74 Stat. 215, 16 U.S.C. §§528-531;

7. Act authorizing addition of lands to national forests,
enacted July 9, 1962, 76 Stat. 140, 43 U.S.C. §315g-1;

MARCH 22, 1984
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8. Wilderness Act, enacted September 3, 1974, 78 Stat. 890, as
amended, 16 U.S.C. §1131-1135;

9. Wild and Scenic Rivers Act, enacted October 2, 1968, 82
Stat. 906, 16 U.S.C. §1274 et seq.;

10. National Trails System Act, enacted October 2, 1968, 82
Stat. 919, 16 U.S.C. §1241 et seq.;

11. Forest and Rangeland Renewable Resources Planning Act,
enacted August 17, 1974, 88 Stat. 476, 16 U.S.C. §160l et seq.;

12. Wilderness Areas in Eastern Half of United States enacted
January 3, 1975, 88 Stat. 2096, 16 U.S.C.A. §1131.

Je National ParKs and Preservation Acts

1. Preser\ﬂg of Antiquities and National Monument Act,
enacted June 8, 19 &Stat. 225, 16 U.S.C. §§431-433;

2. National Park ice Act, enacted August 25, 1916, 39 Stat.
535, as amended, 16 U.S. 4;

ngs and Antiquities Act, enacted
@ded October 9, 1965, 79 Stat.

4, Public Park and Recreationa Eﬁilities in Water Resource
Development Projects, enacted Decembe 1944, 58 Stat. 889, as
amended, 16 U.S.C. §460d; 0

3. Historic Sites, B
August 21, 1935, 49 Stat. 666,

5. National Seashore Recreation Areas. fe is no organic act
but for specific authorizations, gee 16 U.S.C. @g seq.;

6. Act for Preservation of Historical and Ar ogical Data
Threatened by Dam Construction or Alterations of in, enacted
June 27, 1960, 74 Stat. 220, as amended, 16 U.S.C. §469 o3

7. National Historic Preservation Act of 1966 nacted
470c-470n;

8. The Wilderness Act, see I-8, I-12;
9. Wild and Scenic Rivers Act, see I-9;

10. National Trails System Act, see I-10;

MARCH 22, 1984
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11. Archeological Resources Protection Act, enacted October 31,
1979, 93 stat. 721, 16 U.S.C. §470aa et seq.;

12. Alaska Lands Act, enacted December 2, 1980, Pub. L. No.
96-487.

K. Protection of Navigable Waters

1. Construction of bridges, causeways, dams or dikes: Section
9 of the Act of March 3, 1899, 30 Stat. 1151, 33 U.S.C. §401;

2. Establishment of Harbor Lines: Section 11 of the Act of
March 3, 1899, 30 Stat. 1151, 33 U.S.C. §404.

LI
al Housing Act, enacted June 27, 1934, 48 Stat.
1246, as amend U.S.C. §1701 et seq;
2. The Ibusing& enacted September 1, 1937, 50 Stat. 888, as
amended, 42 U.S.C. § seq.;
3. The Housing Act 949, enacted July 15, 1949, 63 Stat.
413, as amended, 42 U.S.C. 1 et seq,;

4. Disaster Relief Act of 1 , enacted December 31, 1970, 84
Stat. 1744, 42 U.S.C. §440l1 et s

5. Housing and Community De ent Act of 1974, enacted
August 22, 1974. 88 Stat. 633, 42 U.S. .®5301 et seq.
M. Public Lands /;S\

Recently enacted legislation, the Federal Land%y and Management
Act of 1976, enacted October 21, 1976, 90 Stat. 2743, @nsively alters
the relevant statutory authority, some of which is list ow, for the
management of the Public Lands. Although in some ins%s previous
legislation has been expressly repealed, the full appli ion of this
statute is not yet clear. A revision of subsection M will be prepared.

1. Homestead Act, R.S. 2289 (act of May 20, 1862, 12 Stat.
292), as amended, 43 U.S.C. §161 et seq.;

1
2. Mineral Lands Not Liable to Entry, R.S. 2302 (Act of June
1866, 14 Stat. 67), 43 U.S.C. §201;
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3. Right of Way Act (Railroad), enacted March 3, 1875, 18 Stat.
482, 43 U.S.C. §§934-939;

4. Desert Land Act, enacted March 3, 1877, 19 Stat. 377, as
amended, 43 U.S.C. §321 et seq.;

5. Unlawful Inclosures of Public Lands Act, enacted
February 25, 1885, 23 Stat. 321, as amended, 43 U.S.C. §§1061-1066;

6. Reclamation Act, enacted June 17, 1902, 32 Stat. 388, as
amended, 43 U.S.C. §431 et seq.;

7. Pickett Act, enacted June 25, 1910, 36 Stat. 847, as
amended, 43 U. . §§141-142;

8. Oregon& ornia Railroad Land Grant Acts (Acts of June 9,
1916, 39 Stat. d February 26, 1919, 40 Stat. 1179), as
amended, 43 U.S.C. %a—j;

9. Color of Titl enacted December 22, 1928, 45 Stat.
1069, as amended, 43 U.S.@IUGB-IOG%;

10. Taylor Grazing Act o 34, enacted June 28, 1934, 48 Stat.
1269, as amended, 43 U.S.C. §§ 59, 315h-315m, 315n, 3150-1;

11. McCarran Water Rights Sui{@t, enacted July 10, 1952, 66

Stat. 560, 43 U.S.C. §666;

12. Submerged Lands Act of 1953, aﬁ% May 22, 1953, 67 Stat.

29, 43 U.S.C. §§1301-1303, 1311-1315.

N. Suits Against the United States @

1. Partition actions involving the Unit= tes, enacted
June 25, 1948, 62 Stat. 972, 28 U.S.C. §2409;

2. Actions affecting property on which the United a}j;es has a
lien, enacted June 25, 1948, 62 Stat, 972, as amended, 28 U.S.C.
§2410. See Land and Natural Resources Division Directive No. 9-68,
dated August 5, 1968: Procedure for the Handling of Condemnation
Actions against the United States under or purportedly under Title 28
U.S.C. §2410;

MARCH 22, 1984
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3. Real Property Quiet Title Actions, enacted October 25, 1972,
86 Stat. 1176, 28 U.S.C. §2409a;

4. Tucker Act, 28 U.S.C. §1346(a) (2) (to the extent that
matters falling within the area of responsibility of the Land and
Natural Resources Division are involved; see USAM 5-1.100, supra).

0. Additional Statutes

1. Powerplant and Industrial Fuel Use Act 42, U.S.C. §8301, et
seq.

2. National Energy Conservation Policy Act 42, U.S.C. §8201, et
seq.

3. publ;? ility Regulatory Policy Act, (Title I), 16 U.S.C.
§2601, et seq. Lb

4. Energy %and Environmental Coordination Act, 15 U.S.C.
5761; -e_t_ -sﬂ.

5. The Submerged t, 43 U.S.C. §1301, et seq.

6. The OQuter Continentﬂ? 1f Lands Act, 43 U.S.C. §1331, et
seq.

7. The Coastel Zone Managemen t, 16 U.S.C. §1451, et seq.
8. Deep Seabed Mining Act, 30 UJ$.Cs §1401, et seq.

9. Archeological Resources tion Act, enacted
October 31, 1979, 93 Stat. 721, 16 U.S.C. § et seq.

10. Alaska Lands Act, enacted December §®980, Pub. L. No.

96-487.
“®
5-7.200 ORGANIZATION O/

5~7.210 General

The Section is administered by a Chief and two Assistant Chiefs. The
work of the Section is assigned among staff attorneys according to
experience and workload.

MARCH 22, 1984
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5-7.300 SUPERVISION AND HANDLING OF GENERAL LITIGATION SECTION CASES

5-7.301 Requests for Instructions

All requests for instructions and guidance relating to the
prosecution or defense of actions under the jurisdiction of the General
Litigation Section shall be referred to the Chief of the General
Litigation Section of the Land and Natural Resources division of the
Department of Justice, Washington, D.C. 20530 ((202) 633-2705).

5-7.310 Authority of United States Attorneys to Initiate Actions Without
Pri? Authorization, i.e., Direct Referral Cases

The auth:(Q( f United States Attorneys to initiate cases under the
supervision of neral Litigation Section is set forth in Land and
Natural Resources sion Directive 7-76, pertinent parts of which are in

USAM 5-1.310, supra, Land and Natural Resources Division Directives
8-80 and 9-81 wh E rective 7-76.
Reco

5-7.311 Actions to ey to Be Instituted Only Where a Judgment

Is (ollectible

No Action for the recove @ ey only shall be instituted unless
the referring agency supplies aa actory proof that a judgment, if
recovered, would be collectible.

5-7.320 Actions Not Subject to Direct Re 1 to U.S. Attorney
Responsibility for the handling of cases the supervision of the
General Litigation Section is assigned by the of the Section under

the provisions of USAM 5-1.322 through 5-1.326, sug%

5-7.321 Prior Authorization Needed to Initiate ActionC/

Except for cases authorized to be filed by USAM 5-1.310, supra, no
case under the supervision of the General Litigation Section may be
initiated by a United States Attorney without the prior authorization of
the Assistant Attorney General.

MARCH 22, 1984
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5-7.322 Notification to General Litigation Section of Cases Involving
the National Historic Preservation Act or its Regulations

The Department of Justice has agreed, pursuant to 16 U.S.C. §470(k),
to notify the Advisory Council on Historic Preservation of all cases
involving the National Historic Preservation Act, 16 U.S.C. §470 et seq.,
or regulations promulgated thereunder (36 C.F.R. Part 800). The Advisory
Council will rarely be a party to the litigation, however, such
notification is necessary because the Council is charged, inter alia, with
advising the President and Congress on matters relating to historic
preservation and with reviewing federal, federally assisted, and federally
licensed undertakings affecting cultural properties.

Many of these cases involve proposed alterations to, or demolition
of, historic strucBores, and many originate as temporary restraining
orders. It is espz y important, therefore, that Department attorneys
receive early notic hese cases, so that they can then notify the
Advisory Council. Ac ingly, upon receipt of any complaint raising an
issue under the Historic Breservation Act, the United States Attorney's
office should call the attogfey assn;ned to the case in the Department of

Justice in Washington, D. C. ill then notify the Council. Most of the
cases involving the Act or reg ions are within the jurisdiction of the
General Litigation Section, and Natural Resources Division,
FTS 633-2704. 1In the event a requ or a temporary restraining order is
filed before the case is assigned neral Litigation attorney, the

sibility of the departmental attorney ed to the case to notify the
Division's Policy, Legislation and Spe tlgatlon Section that the
case is pending.

Chief of that Section should be notlf , It will also be the respon-

5-7.500 GENERAL PROCEDURES IN DISTRICT COURT LI’%{ION

The general instructions set forth in USAM 5-1.500 e ed., supra,
with respect to the handling of litigation apply in every respéct to the
litigation of the General Litigation Section. Particularly, it is of the
utmost importance that complaints filed against the Federal Government and
federal officials in matters relating to the area of responsibility of the
General Litigation Section be transmitted promptly to the Chief of the
Section.

MARCH 22, 1984
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5-7.520 Lis Pendens

Whenever required by the nature of the case, a notice of the pendency
of the action or lis pendens shall be filed or recorded among the proper
local records except in those jurisdictions where the law is settled that
the commencement of the action is notice to all persons affected.

5-7.530 Judgments

United States Attorneys should note and comply with the instructions
relating to the recording, collection and enforcement of judgments set
forth in USAM 1-1.580, 581, 582, 583, 584, 585 and 586.

5-7.600 SBI‘I@‘ AND DISMISSAL OF CASES

5-7.610 General

Except with respe& direct referral cases (discussed in USAM
5-7.630, infra) no claim o e under the jurisdiction of the General
Litigation Section may be led or dismissed without specific or
delegated authority from the A @; General. See USAM 5-1.600 et seq.,

supra.
5-7.620 Transmittal of Coupromise( to General Litigation Section:
Recommendations With Respect eptance

Where compromise in a case other th@ direct referral case is
offered to a U.S. Attorney, he/she shall requx?‘ e offerer to reduce the
proposal to writing and to submit with it a cas or certified check,
bank draft, or money order for the amount off rawn or endorsed
unconditionally to the order of the Treasurer of th ited States. Where
a large sum is involved, a token deposit is acce e. The U.S.
Attorney then shall forward to the Department the writt er, his/her
recommendation and the reasons therefor, and a statement 99’ the debtor's
financial status.

The recommendation should be guided by the principles that compromise
offers cannot be accepted unless (a) there is doubt as to whether judgment
can be secured for an amount larger than that offered or because the
probable cost of collection exceeds the difference between the amount
offered and the amount recoverable.

MARCH 22, 1984
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5-7.630 Authority of United States Attorneys to Settle or Dismiss Direct
Referral Cases

The authority of U.S. Attorneys to settle or dismiss direct referral
cases under the supervision of the General Litigation Section is set forth
in USAM 5-1.630, supra.

MARCH 22, 1984
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5-8.000 THE APPELLATE SECTION

5-8.001 Establishment

The Appellate Section was created on July 12, 1937, by memorandum of
that date signed by Assistant Attorney General Carl McFarland.

5-8.100 AREA OF RESPONSIBILITY

5-8.110 General

The Appellre Section is responsible for all division cases on appeal
which were by the General Litigation Section, the Indian Resources
Section, the ntal Defense Section, the Environmental Enforcement
Section, the Wildl Marine Resource Section, and the Land Acquisition
Section in the dist?td rts, including criminal prosecutions under the
various environment rol and wildlife protection statutes. The
responsibility for h i appeals of division cases handled by U.S.
Attorneys is determined vant to the provisions of USAM Title 2,

Appeals.

5-8.200 ORGANIZATION @/
5-8.210  General %

The Appellate Section is composed of ief, an Assistant Chief, and
those members of the professional, cleri and stenographic staff
specifically assigned to it. Five senior eys are designated as
counselors to, and reviewers of the work of, the i attorneys.

5-8.300 SUPERVISION AND HANDLING OF APPELLATE CASES O/

5-8.310 General

Except as provided for in USAM 5-8.320, infra, staff attorneys in the
Appellate Section handle all cases within the area of responsibility of that
Section. The Chief of the Appellate Section is in charge of the assignment
of all cases. Generally, the function of assigning cases has been delegated

MARCH 8, 1984
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to the Assistant Chief. The reviewing attorney is specified at the time the
case is assigned. Both the attorney assigned the case and the reviewing
attorney are then responsible for all aspects of the case. The junior
attorney apprises the reviewing attorney of all developments.

5-8.311 Cooperation and Coordination with the Council on Environmental
Quality

To aid this Division in carrying out its responsibilities under the
National Environmental Policy Act (NEPA) and to provide more effective
representation of the interests of the public and the government in cases
arising under NEPA, the following procedures shall be observed by the
General Litigation and Appellate Sections to gain the views of the Council

on Environmental }uality (CEQ) =

A. The Sectiﬁg jefs shall provide CEQ in a timely fashion with copies

of major pleadings on the government, including complaints memoranda
of law, trial briefs appellate briefs which raise claims for relief
under NEPA.

B. The Division atto handling NEPA cases shall provide CEQ at

date of filing with copies of final drafts
rs, memoranda of law, trial briefs amd
or relief under NEPA. The attorney in

incorporating the susbstance of the

least four work days prior

of major pleadings including
appellate briefs replying to cla
charge shall give full considerati

views of CEQ in drafting major pledadifigs ocontaining issues arising under
NEPA and in the presentation of the ernment's position in court. In
situations involving restraining orders, or injunctions the four day

period provided for herein may be shorte necessary at the discretion
of the attorney in charge of the case. @/,

C. If, following consultation with his/her ion Chief, the attorney
in charge of a case believes that it may be inappropti to adopt the views
of CEQ, the matter shall be referred to the Assistan rney General.

D. If the agency whose actions are the subject of %56 objects to
the adoption of any position proposed by CEQ, the attorneyin charge shall,
in oonsultation with his/her Section Chief, arrange a oconference with the
Agency and CEQ. If the matter is not thereby resolved, the matter shall be
referred to the Assistant Attorney General.

E. The cover memorandum submitted with any document requiring the
approval of the Assistant Attorney General where the interpretation or
application of NEPA is in issue shall contain a notation showing what views,
if any, CEQ has supplied to the Division with regard thereto.

MARCH 8, 1984
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The purpose of these procedures is solely to obtain the views of the
CEQ on the applicability and interpretation of NEPA. It is not the purpose
of these procedures to obtain the views of the CEQ on other matters, such as
the merits of a project involved in any case, litigation strategies, or
other subjects outside the scope of this directive.

5-8.320 Handling of Appeals by Other than Staff Attorneys

The assignment of cases on appeal to attorneys in the Offices of U. S.
Attorneys is determined pursuant to the provisions of USAM Title 2, Appeals,
2-3.210. At the conclusion of trial court proceedings, the report to the
Division of the decision, either adverse or favorable to the government, in
a case handled the U.S. Attorney should indicate his/her preference, if
any, for handli of the appeal; if the report does not indicate a

preference, ision will handle the appeal. See, USAM Title 2,
Appeals, 2-2.111; .00, 2-3.220. Where a U.S. Attorney handles the
appeal, a section ey and a reviewing attorney are assigned for

assistance and necessary department ooordination purposes. Because briefs
must be coordinated with/ client agencies and interested agencies prior to
filing, a draft must be to the section and reviewing attorneys at

least ten days prior to filing. 7
ms'

In unusual circumstan ially where time is of the essence
(e.g., some applications for st or injunctions pending appeal and for
interlocutory appeals), arrangemen for handling should be made by
telephone with the Chief of the te Section. See USAM Title 2,
Appeals, 2-2.113, 2-2,300, 2-2.310, 2-23 2-3.231; Rules 5, 8, and 26, F.

R. App. P.
<

5-8.400 [RESERVED] @

Q

5-8.500 GENERAL PROCEDURES IN APPELLATE LITIGATION%

5-8.510 General /

Detailed instructions with respect to the handling of appeals are set
forth in Title 2 of this manual.

5-8.600 SETTLEMENT AND DISMISSAL OF CASES ON APPEAL
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5-8.610 General

Reference is made to the statement of the Division relative to
dettlement and dismissal of cases, (USAM 5-1.600 et .) and to the
statements of the Division's trial litigation sections. USAaM 5-2.600,
5-4.600, 5-5.600 and 5-7.600, supra. '_

5-8.620 Authorization for U.S. Attorneys to Handle Settlement and
Dismissal Appeals

U.S. Attorneys are not authorized to settle or dismiss Land and Natural
Resources Division cases on appeal, without specific Division authority. A
request for authorization to settle or dismiss division cases on agppeal must
be directed to Chief of the Appellate Section, who transmits the request
to the appropri ivision Trial Litigation section for action, if the
matter is within section's delegated authority. If the matter is
beyond that secti legated authority, that section forwards the

request, with its r ndation, to the Deputy Assistant Attorney
General, who will act on request or refer the matter to the Assistant
Attorney Generazal.

In a case where the So General has determined that no appeal
will be prosecuted by the gover and the appeal has not been docketed in
the court of appeals, the Appell ction requests the U.S. Attorney to
dismiss the appeal in the district®court. If the appeal has already been
docketed in the oourt of appeals, Appellate Section itself files a
motion to dismiss the appeal in the co appeals. See Rule 42, Federal
Rules of Appellate Procedure. 0 -

Q

5-8.630 Settlements Requiring Approval of Solé.i‘e@r General
A\~ J

Special Attention is directed to 28 C.F.R. §0. rt ¥, Chap. I:

§0.163 Approval by Solicitor General of action on ise offers
in certain cases.

MARCH 8, 1984
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In any Supreme Court case the acceptance, recommendation
of acceptance, or rejection, under §0.160 [Offers which
may be accepted by Assistant Attorney General], §0.161
[Recommendations to Attorney General of acceptance of
certain offers], is §0.162 [Offers which may be rejected
by Assistant Attorney General], of a compromise offer by
the Assistant Attorney General concerned, shall have the
approval of the Solicitor General. In any case in which
the Solicitor General has authorized an appeal to any
other court, a compromise offer, or any other action,
which would terminate the appeal, shall be accepted or
acted upon by the Assistant Attorney General that the
principles of law involved do not require appellate
review in that case.

/7
%;7
({9
,
(s
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5-9.000 THE POLICY, LEGISLATION AND SPECIAL LITIGATION SECTION

5-9.001 Establishment

The Policy, Legislation and Special Litigation Section was created on
March 16, 1979, by Iand and Natural Resources Division Directive No. 4-79.

5-9.100 AREA OF RESPONSIBILITY

5-9.110 General

The Policy, Legislation and Special Litigation Section performs policy
planning for Division including review of existing policy and
programs, analysi initiation of new policy, revision of management
systems and int ion of policy changes in budget submissions. This
Section also draft oposed legislation, reviews and reports on bills of
interest to the div and develops litigation programs designed to meet

new nonroutine problefis. t of the special litigation is developed when
a client agency presents{a of legal problems of a unique nature that
have not been previous 1t with in the routine program of the
Division. In this regard, igy, Legislation and Special Litigation is
also responsible for the fili amicus curiae briefs in cases involving
issues which affect the Land an ral Resources Division's areas of

responsibility, unless those c ?re specifically assigned to the

Appellate Section.

The Policy, Iegislation and Special Litig Section is not limited
to a specific area of statutory responsibilty.  Rather, the section
supervises and conducts litigation arising u r numerous federal
statutes, as well as under treaties and agreements Indians, Executive
Orders, requlations of the various departments and Qies, the common
law, and the laws of the various States. In additi Qh section is
responsible for administering and/or conducting congresso‘(nﬁly mandated
studies and reports, such as those required by secti 301 (e) of the
Comprehensive Environmental Response, Compensation and Liability Act of
1980, 42 U.S.C. §9601 et seq., the Uranium Mill Tailings Radiation Control
Act of 1978, 42 U.S.C. §2021 & 7901 et seq., and the Asbestos School
Hazard Detection and Control Act of 1980, 20 U.S.C. §360l1 et seq.

5-9.120 Statutes Administered

MARCH 20, 1984
Cllo 9’ p. 1



UNITED STATES ATTORNEYS' MANUAL
TITLE 5--LAND AND NATURAL RESOURCES DIVISION

5-9.200 ORGANIZATION

5-9,210 General

The Section is administered by a Chief and Assistant Chief., The work
of the Section is assigned among staff attorneys according to experience
and workload.

5-9.300 SUPERVISION AND HANDLING OF THE POLICY, LEGISLATION AND SPECIAL
LITIGATION SECTION CASES

5-9.301 Requests]{cplnstructions

or defense of actions the jurisdiction of the Policy, lLegislation
and Special Litigation Segfion shall be referred to the Chief of the
Policy, legislation and Speci itigation Section of the Land and Natural
Resources Division of the De nt of Justice, Washington, D.C. 20530

(202-633-2586) . ,y

5-9.320 Actions Not Subject to Dire !Rgierral to United States Attorneys

All requests for @uéwtions and guidance relating to the prosecution
r

Responsibility for handling of c 3&9 nder the supervision of the

Policy, Iegislation and Special Litigati ction is assigned by the
Chief of the Section under the provisions o 5-1.322 through 5-1.326,

supra. .
5-9.321 Prior Authorization Needed to Initiate Actir@

No case under the supervision of the Policy, Legislafdgn and Special
Litigation Section may be initiated by a U.S. Attorney withfoyf ,the prior

authorization of the Assistant Attorney General, who sh@ sign the
complaint prior to its being filed. See USAM 5-1.302, supra.

5-9.400 [RESERVED]
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5=9,500 GENERAL PROCEDURES IN DISTRICT COURT LITIGATION
5-9.510 General
The general instructions set forth in USAM 5-1.500 et seq., supra,

with respect to handling of litigation apply in every respect to the
litigation of the Policy, ILegislation and Special Litigation Section.

5-9.600 SETTLEMENT AND DISMISSAL OF CASES
5-9.610 General
No claim or case under the jurisdiction of the Policy, Legislation and

Special Litigation Section may be settled or dismissed without specific or
delegated autlyity from the Attorney General. See USAM 5-1.600 et seq.,

supra. &C?

5-9.620 Transmittal Compromise Offer to Policy Legislation and Special
Litigation Section; Recommendations with Respect to Acceptance

Where compromise in se other than a direct referral case is
offered to a U.S. Attorney, all require the offer or to reduce the
proposal to writing and to su ith it a cashier's or certified check,
bank draft, or money order £ amount offered, drawn or endorsed
unconditionally to the order of surer of the United States. Where
a large sum is involved, a token de??%.; is acceptable. The U.S. Attorney
then shall forward to the Depar t the written offer, this
recommendation and the reasons therefor a statement of the debtor's
financial status.

The recommendation should be guided by the/‘ inciples that compromise
offers cannot be accepted unless (a) there is d%as to whether judgment
can be secured for an amount larger than that off in compromise, (b)
there is doubt as to whether an amount larger t hat offer can be
collected, although a judgment has been or can be ed, or (c) the
probable cost of collection exceeds the difference n the amount
recoverable and the amount offered. j

The financial statement need not be forwarded where the offer is
recommended for acceptance solely because there is doubt as to whether
judgment can be secured for an amount larger than that offered or because
the probable cost of collection exceeds the difference between the amount
offered and the amount recoverable.

MARCH 20, 1984
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5-9.630 Authority of U.S. Attorneys to Settle or Dismiss Direct Referral
Cases

The authority of U.S. Attorneys to settle or dismiss direct referral
cases under the supervision of the Policy, Legislation and Special
Litigation Section is set forth in USAM 5-1.630, supra.

MARCH 20, 1984
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5-10.000 THE WILDLIFE AND MARINE RESOURCES SECTION

5-10.001 Establishment

The Wildlife Section was established on November 8, 1979, by Land and
Natural Resources Division Directive No. 22-79. The Marine Resources
Section was established on November 5, 1969, by Land and Natural Resources
Division Directive No. 6-691. The consolidated Wildlife and Marine
Resources Section was established on June 15, 1981, by Land and Natural
Resources Division Directive No. 1.

5-10.100 AREA_OF RESPONSIBILITY

5-10.110 cenex&gd)

The Wildlife arﬁarine Resources Section has responsibility for

prosecuting, defending, rting, and coordinating the prosecution and
defense of all civil an nal cases, matters, and proceedings arising
under the laws listed bel e USAM 5-10.120, infra).

5-10.120 Statutes Admmstej@

The federal statutes giving rlsf litigation handled by the Section
include the following:

A. Endangered Species Act of 1973, 5.C. §1531 et seq.

B. Lacey Act, 16 U.S.C. §3371 et seq.

C. Airborne Hunting Act, 16 U.S.C. 574%-

D. Migratory Bird Treaty Act, 16 U.S.C

E. Migratory Bird Conservation Act, 16 U. S 715—-715d 715e,
715£-715k, 7151-715r

F. Bald and Golden Eagle Protection Act, 16 U.SQ 668-668d

G. Dingell-Johnson Fish Restoration Act, 16 IJ.S.C%—N’H, 777k

H t

§§668dd, 668ee
I. Marine Protection, Research and Sanctuaries Act,

et seq.
J. Magnuson Fishery Conservation and Management Act, 16 U.S.C. §1801

et seq.
K. Wwhaling Convention Act, 16 U.S.C. §981 et seq.

National Wildlife Refuge System Administration X 16 U.S.C.
U.S.C. §1431

ch. 10, p. 1
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Atlantic Tunas Convention Act, 16 U.S.C. §971

Tuna Convention Act, 16 U.S.C. §951 et seq.

Marine Mammal Protection Act, 16 U.S.C. §1361 et s seq.

Sockeye Salmon or Pink Salmon Fishing Act, 16 U.S.C. §776 et seq.
Fur Seal Act of 1966, 16 U.S.C. §1151 et seq.

Protection of Sea Otters on the High Seas Act, 16 U.S.C. §1171 et
seq.

'Tw.’—isild Free Roaming Borses and Burros Act, 16 U.S.C. §§1331-1340
Fish and Wildlife Coordination Act, 16 U.S.C. §§661-667e

Animal Damage Control Act, 7 U.S.C. §426 et seq.

Sponge Act, 16 U.S5.C. §781 et seq.

Northern Pacific Halibut Act, 16 U.S.C. §772 et seq.

Northern Pacific Fisheries Act, 16 U.S.C. §1021 et seq.

O9vo=Zzx2r

p o ol sl Y I

5-10. 200 onmmz%
5-10.210 General 7

The section is administéred by a Chief and an Assistant Chief. The
work of the Section is assi among staff attorneys according to
experience and workload.

5-10. 300 SUPERVISION AND HANDLING @‘LIFE AND MARINE RESOURCES

SECTION CASES. /

5-10.301 Request for Instructions O
Requests for instructions and guidance rela; to the prosecution or

defense or actions under the jurisdiction of the shall be referred
to: Chief, Wildlife and Marine Resources Secti Land and Natural
Resources Division, Department of Justice, Washing , D.C. 20530

(202-724-7352) . O/
Q

5-10.310 Authority of United States Attorneys to Initiate Acgﬁﬂthout
Prior Authorization, i.e., Direct Referral Cases 4

The general authority of U.S., Attorneys to initiate cases under the
supervision of the Wildlife and Marine Resources Section is set forth in
USAM 5-1.310. Cascs which do not raisc new or unusual questions of law
may be initiated by the U.S. Attorney without prior authorization from the

MARCTT 20, 1983
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Section in response to a direct request in writing from an authorized
field officer of the department or agency concerned.

Provided that upon receipt of referrals of any case within the
jurisdiction of the Section, notice shall be given to the Section before
filing or declining to file an action, as set forth in USAM 5-10.312,
infra.

Provided that U.S. Attorneys are not authorized to commence actions
against foreign vessels or foreign fishermen under the Magnuson Fishery
Conservations and Management Act, 16 U.S.C. §1801 et seqg., without prior
telephonic approval from the Section. The views of the U.S. Attorney for
a district to which a foreign vessel may be brought will be ascertained in
advance of seizure by the Coast Guard. The U.S. Attorney should then
contact the Se?n to discuss the complaint to be filed, release bond and

inventory arra @t
to

S
j?ife and Marine Resources Section of Intention to

5-10.312 MNotice
File Direct

&al Action
No later than thre usiness days prior to instituting or
declining to institute a dipect, referral action arising under the
jurisdiction of the Section, t ief of the Section shall be notified of
the proposed action, and copies levant documents shall be forwarded
in due course. This notice and t forwarding requirement is waived
when, for example, a case involves ti enforcement of the Migratory
Bird Treaty Act or ordinary forfeitur eedings not concerning wildlife
or associated articles of significant v ,

The notice requirement is applicab re, for example, a case
involves a conspiracy to violate the import o rt provisions of the
Endangered Species Act, the Marine Mammal Protef€tjion Act, or the Lacey
Act; a multi-jurisdictional conspiracy involving t interstate trading in
wildlife or wildlife parts and products in violation Federal Wildlife
or Marine Resources Law; a violation of the felony prO\@Gns of the Lacey
Act or the Migratory Bird Treaty Act; any litigation 1 @ring the wild
Horses and Burros Act. If there is doubt as to whet tice and
document forwarding is necessary, inquiry to the Section is priate,

5-10.320 Actions Not Subject to Direct Referral to U.S. Attorney

Responsibility for the handling of cases under the supervision of the

Wildlife and Marine Resources Section is assigned by the Chief of the
Section under the provisions of USAM 5-1.322 through 5-1.326.

FARCH 20, 1984
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5-10.321 Prior Authorization Needed to Initiate Action or Assume Defense
of Action

Except for cases authorized to be filed upon direct referral, (see
USAM 5-10.310, supra), no case under the supervision of the Wildlife and
Marine Resources Section may be initiated by a U.S. Attorney without
prior authorization (see USAM 5-1.302). 1In all cases under the super-
vision of the Section in which the United States, a federal agency or
agency official is a defendant, the U.S. Attorney shall inquire of the
Section whether the assigment will be field, staff or joint. The U.S.
Attorney shall provide notice immediately to the section of any motion for
preliminary rclia s filed.

5-10.400 [‘?F.SERVEE%

5-10.500 GENERAL PRCCFDU DISTRICT COURT LITIGATION

5-10.510 Generel 0

The general instructions se@h in USAM 5-1.500 et seq., with
respect to the handling of litigatdon ply in every respect to the

litigation of the Wildlife and Marine ces Section. Particularly, it
is of the utmost importance that compl s filed against the United
States, federal agencies or federal officials matters relating to the
area of responsibility of the Wildlife and ne Resources Section be
transmitted promptly to the chief of the Secti

5-10.600 SETTLEMENT AND DISMISSAL OF CASES

Except with respect to direct referral cases involvin; new or
unusual questions of fact or law (discussed in USAM 5-1.630), no claim or
case under the jurisdiction of the Wildlife and Marine Resources Section
may be settled or dismissed without specific or delegated authority from
the Attorney General. See USAM 5-1.600 et seq.

5-10.610 General

MARCH 20, 1984
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5-10.620 Transmittal of Compromise to Wildlife and Marine Resources
Section; Recommendations With Respect to Acceptance

Where compromise in a case other than a direct referral case is
offered to a U.S. Attorney, he shall forward the offer to the Section
along with his recommendation and supporting analysis.

The recommendation should be guided by the principle that a
compromise offer should be declined unless it fairly reflects (a) doubt
that the government position will prevail, (b) doubt that judgment can be
secured for an amount larger than that offered in compromise, (c) doubt
that an amount larger than that offer can be collected, although a
judgment has been or can be secured, or (d) the probability that cost of
collection will exceed the difference between the amount recoverable and
the amount offe

5-10.630 Authorit ited States Attorneys to Settle or Dismiss Direct
Referral Ca

The general authori R&S*S. Attorneys to settle or dismiss direct

referral cases under the su vision of the Wildlife and Marine Resources
Section is set forth in US 30.

Subject to the llmitatlo by this paragraph and section USAM
5-1.640, U.S. Attorneys are autho , without prior approval of the Land

and Natural Resources Division, to s 19 all direct referral actions
relating to wildlife law enforcement.

iven to the Section prior

Provided that telephonic notice shal
all relevant documents

to any such settlement or dismissal and co
shall be forwarded to the Section. This noti irement is waived in
certain categories or cases discussed in US -10.312, supra and
Section I USAM 5-1.310. @

MARCH 20, 1984
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5-11.000 THE APPRAISAL UNIT, LAND ACQUISITION SECTION

5-11.100 GENERAL

The Appraisal Unit, Land Acquisition Section, was created by Lands
Division Order No. 47 dated February 1, 1951. The Chief of the Section
reports directly to the Assistant Attorney General of the Division. The
Appraisal Unit, formerly the Appraisal Section, is a unit of the Land
Acquisition Section. The Chief of the Appraisal Unit reports to the Chief
of the Land Acquisition Section.

5-11.120 Analysis of Appraisal Reports by United States Attorneys

request to co a tract of land should be reviewed as soon as the case

Appraisals_supplied by an agency to a U.S. Attorney in support of a
is received. "@ regard, the U.S. Attorney should satisfy himself
that he has rece 1 of the appraisals, whether approved or disap-
proved, from the iting agency. He should also insist that the review
memeorandums containi critique of the appraisals and recommendations
of the acquiring agency éxrwarded with the appraisals. Where there is
doubt in the U.S. Attorn ind regarding the adequacy of any appraisal
report, or if large sums o y are involved, the appraisal reports
should be forwarded to the 1 Unit for analysis and recommendation.
It is important that the U.S. torney act upon the Appraisal Unit's
recommendations and do so in a timedy manner. This will insure that sound
and proper appraisals are at hand fofearly settlement negotiations or for

trial purposes.

the processing and review of
the U.S. Attorneys, the
iring agencies, see USAM
eral Land Acquisition,
on of Real Property

For further information with respec
appraisal reports by personnel of the offi
Land and Natural Resources Divisions, and th
Section 5-4.982 Uniform Appraisal Standards for
and USAM 5-4,981 A Procedural Guide for the Acqu
by Governmental Agencies at page 7 and pages 57-59,

5-11.130 Obtaining Additional Appraisals O/

The U.S. Attorney should not obtain an additional appraisal report
until the existing appraisals have been analyzed by the Appraisal Unit and
its recommendations received. Generally, an additional appraisal report
should be obtained when there is a wide divergence in the opinion of value
between two appraisers and their differences cannot be reconciled by the

MARCH 20, 1984
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U.S. Attorney. It is usually desirable to obtain an additional appraisal
when good market data is not available, or where large sums of money are
involved. Where demolition of improvements is contemplated, or where the
land is to be inundated or otherwise changed soon after the filing of
condemnation proceedings, it is important to secure immediately any
additional appraisal which might be needed, in order that the appraiser
may view the property in its original condition.

For further guidance on obtaining additional appraisals, see USAM
5-4.981, A Procedural Guide for the Acquisition of Real Property by
Governmental Agencies at pages 34-37.

5-11.140 Selection of Qualified Appraisers and Other Experts

The selection and approval of appraisers and other experts is a joint
effort of the U.S torney and the Appraisal Unit. U.S. Attorneys should
insist that the iring agencies which they represent use only
appraisers who hav approved by the Department as being acceptable
for presentation o rt testimony. Where appraisers who are not
adequate for this purposé arg employed, money is wasted, since it will be
necessary to expend more y for additional appraisals of the same
property, and the governme be required to change estimates of value
in midstream, thereby impair ttlement opportunltles. Where full
cooperation is not being receiw acquiring agency in regard to
the employment of experts, the ma should be referred to the Assistant
Attorney General, land and Natural urces Division, for resolution.

5-11.150 Fees for Appraisers and Other t Witnesses

Where expert witnesses' services are ary, the U.S. Attorney
must insure that the proposed fee is no more 1/—,he customary price for
such services in the area. Where volume appra'sﬁ\work is given to an
appraiser, the more advantageous fees, which a ssible because of
volume, should be secured. In those instances where%v.s. Attorney is
uncertain as to the appropriate fee for a given assig , or where an
unusually large fee is involved, the recommendation of t aisal Unit
should be obtained. Sound business judgment must be rcised in
negotiating for services to make sure that the United Statgjis getting
full value at not more than the locally prevailing rates. Witness fees
must be on a daily rate basis and per diem rates should be accurately
prorated to the fraction earned, unless circumstances make this unfair.
Fees for appraisal reports should be negotiated on a flat fee basis.

MARCH 20, 1984
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5-13.000 PROCEDURAL GUIDE FOR THE ACQUISITION OF REAL
PROPERTY (1972)

Introductory: In the instant revision of this Procedurnl Guide, preferred pro-
cedures for coordinating agency appraisal and precondemnation negotiation
responsibility with litigutive responsibility of the Department of Justice are
set out in summary, outline form in the text of this brochure, S8uggestions for
the guidance of acquiring agency personnel with respect to planning and
carrying out the land acquisition process are included in Appendix A, infra,
pages 82, 84

INITIAL STEPS TO BE TAKEN BY THE ACQUIR-
ING AGENCY PRIOR TO ACQUISITION OF THE
LAND

A. INITIAL PLANNING

1. Necessity f quisition must be determined by agency legal
officer in followis 8

a. Availability & » suitable land.—It should be ascertained
whether available fi owned land could be used for project
in lieu of land contempladéd for acquisition.’

b. Need for estate or inteyést proposed for taking.

(1) The character of t or interest needed for primary
purpose should be determin tegorized in the manner sug-
gested by form 1, appendix B,% age 40. In this connection,
when the nature of the estate requ is-such that the Government

is likely to have to pay substantially fee value of the land, the
fee simple title should normally be acquir%

1 If such land exists, arrangements should be made for the
posed project. In this connection, it should be borne in mind t
permit does not constitute property for which the United Btates 181 n condemnation,
and passes to the licensee or permittee no estate or interest in the lan cton v. United
Btates, 401 F. 2d 896 (C.A. 9, 1968) and authorities there cited. Accordl f bhe property
to be acquired includes lands being used under a revocable license or
Federal agency [e.g., grazing permits, uranium prospecting permits, br
licenses to erect river and harbor structures, permits to erect nnd maintain t
power lines, licenses to occupy, lease, or sell ushing areas (supporting authorities
In Osborne v. United Stntes, 145 F. 2d 882, 880 fn. 5 (C.A. 0, 1844) and In Action v.
Staotes, 401 F. 2d 896 (C.A. 9, 1068) ], the agency desiring to acquire the use of the p
should make arrangements (a) for the revocation of the revocable license or permit by
Federal agency issulng the revocable license or permit and (b) for such use rights in
property as are appropriate. The General Bervices Administration annually complles an
Issues an inventory of Federal real property holdings.

3 See e.g., the express provisions in this respect set out In the joint policy statement of
the Department of the Army and the Department of the Interior relative to reservoir
project lands (27 F.R. 1784).

of its use to the pro-
revocable license or

(1)

MARCH 22, 1984
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(2) Coordination of project with other agencies should be con-
sidered to utilize remainder interests and avoid severance damage
payments.’

(3) Consideration should Ix given to providing access, water,
etc., to severed properties, if consistent with purpose of taking, to
minimize severance damages. Similar consideration might he given
to excepting mineral interests.

c. Consideration should be given to the ultimate cost of interests
taken.—A term for ycars inay be cost-justified if the property is likely
to be used for short-time intervals; it eannot be cost-justified if the
terms are to be successively extended.

2. Legislative authority for ucquisition must be catablished in the
following particulars:

a. The statutory basis for operating the program for which prop-
erty will be used.

(1) Authérity for acquiring land.

(2) Appr ion from which just compensation is to be paid
and limitatio 1 the amount that can be spent for land

acquisition. y

(3) If fund is Iimited, a finding should be made as to whether
a taking is required fo essential public purpose before just
compensation is determired, In_condemnation proceedings.*

b. If defects in the agency s;ﬂm ity to condemn are found, or if
the extent of that authority is nng

r._it is recommended that clari-
fying legislation or an explicit aut

zation in an appropriation act

be obtained before acquisition of propepties is commenced.®
3. Procure Surveys and Maps. &
a. Planning map.—A planning map nné( sheet should be pre-
pared showing the following:
(1) Exterior boundaries of the real propert@}e acquired and
the parcels therein.

(2) The general location of major improvements %ﬂlctum.

3 Bec. 301(0) of 1'ub. L. "1-040. approved Jan. 2, 1871, B4 Btat. 1864, Q viden
nx follnws : < ?

“(9) If the ncquisition of only part of n property would leave its owner with
pomic remnant, the head of the Federal agency comcerned shall offer to acquire t
property."

¢ Typlical limiting statutes, and certifications required to accompany requests for con-
demnation, are set out at p. 23, infra. A discusxlon of problems createl by condlitionx
precedent In authorizing actx appearx fn Appendix A, fnfra, pp. 42,

®For a discussion and citation of authorities relating to statutory authorisation to
condemn, see [ Federal Condemnation Handbook, sec. 1.100. For guidelines with respect to
the right of the Government to acquire lands by donation or purchase subject to various
reverter conditions, options. and uxe rextrictions. wee Regulations of the Attorney Géueral
fssued on October 4, 1070, pursuant to Pub. L. 01-303, approved September 1, 1070, B4

Btat. 835 and page 4, infra.

MARCH 22, 1984
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(3) The location of proposed Government construction. This
map should show the general outlines of the construction areas ap-
propriately identified (runways, barracks and administration areas,
housing areas, etc.). In any acquisition of real property where the
requirement is based on techmical eriteria (such as airficlds, anmuni-
tion storage areas, and communication stations), the planning map:
should show such criteria schematically .

(4) The location of existing rights-of-way for roads, highways,
railweys, utilities, cte.

(5) The proposed route of relocation of any of the rights-of-way
mentioned in (4) above. If the proposed route of any proposed re-
location of a right-of-way lies too great a distance from the real
property proposed for acquisition to be shown on this map, the pro-
posed relocation routes should be shown in the vicinity map.

(6) The approximate location and direction of flow of natural

ater courses.

A small-scale location insert showing the general location of
1 perty.

( ?f other pertinent information having a bearing on plans

for theacquisition of the real property.
In order that ptoject limits may be ascertained and difficult enhance-
ment questions &ed, the maps should be sufficiently broad to in-
clude all prope which project use is a foreseeable possibility.
Such other maps sho repared as will be helpful in determining
the type of terrain, thé gicinity of the land, and its location in connec-
tion with the existing and proposed facilities.

b. Map legend.—Since any, ) is merely for intragovernment use,
is not expressive of the final prejest, and cannot be relied on by land-
owners to indicate enhancement ‘may expect or special damage
they may suffer, e.g., from proximity ossibly harmful feature, all
maps should be marked “This map 1 A&itmtive only. It does not,
of itself, define the final approved project.?

4, Prepare Project Plans of Operation. @

In reservoir projects where flowage casements are acquired, there
should be clearly designated plans of operation t id, multiple liti-
gation for subsequent changes in operation under tléﬁ

}inal project
authorization.

B. PROCUREMENT OF TITLE EVIDENCE

1. Agency to obtain title data expeditiously.

An agency which has authority to acquire land should obtain all
necessary title data for use in negotiations for purchase and later, if
necessary, for use in condemnation proceedings.

450-084—71——2
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2. Use of Standards of Departmment of Justice.

Title evidence obtained should conform to “Standards for the
Preparation of Title Evidence in Land Acquisitions by the United
States,” issued by the Department of Justice, since the Attorney Gen-
eral must (with certain exceptions) approve titles and conduct con-
demnation proceedings, unless authority to do so has been delegated
to the interested Department or Agency pursuant to Pub. L. 91-393, ap-
proved September 1. 1970, 84 Stat. 835.

3. Contracting for T'itle Evidence.

a. Contracts for title evidence should be let as soon as property
needed is identified.

b. To assure the prompt delivery of the final continued abstract
or final title certificate or title insurance policy, provision should be
made for withholding a portion of the contract price until the actual
delivery of the final form of the title evidence.

c. In con ation proceedings where a declaration of taking has
been filed :

(1) Generﬁ)t is not necessary to contract for a final certificate
of title or tit rance policy when lands are acquired by the
filing of a declafatio
although arrangeme
title data to disclose t
than this exception, the
quisition by direct purchase s be observed.

(2) Each agency will be p ily governed in all such cases
by the requirements of the local represéntative of the Department of
Justice charge with the prosecuti e condemnation proceed-
ings, such as the necessity of obtainin intermediate search or
title certificate to cover the period from t te of the preliminary
title examination to the date of the filing fo rdation of either
a lis pendens or the judgment on the declara wé taking in the
local land records.

4. Curative Data und Other Pertinent Infor-?naf.?'m@yiscloaed

d

of taking in a condemnation proceeding—
t be made for the continuance of the
ndency of the condemnation suit. Other
ards and requirements for fee ac-

by a T'itle Certificate or Abstract.

a. The acquiring agency should obtain and furnish ifie
hereinafter : mgt/
10n

(1) Full information concerning owners, including infor:
as to minors, incompetents, persons in possession,” adverse claims
encountered, and any other information usually not included in
title certificates, but which has a bearing on who must be made
parties to a condemnation suit. The material furnished should

¢In this connectlon, please see II-C-3-u—(1), infra, pp. 17, 18,

, 198
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include a detailed analysis of title data and conclusion by the acquir-

ing agency on ownership.

(2) As full information as possible regarding ownership, both
in cases of direct purchase and condemnation.

(3) For the United States Attorney. without awaiting his request
therefor, title curative data relating to tracts being condemned, such
as afidavits of heirships, certificates as to persons in possession, or
evidence of unrecorded conveyances.

b. When a title company fails to furnish promptly necessary con-
tinutaion evidence in accordance with its contract, the acquiring agency
should, without delay, furnish certificates of search prepared by agency
personnel or by other qualified persons, or such other information as the
United States Attorney may require.

C. PROCUREMENT OF APPRAISALS

1. Compliance‘)?’zh Uniform Appraisal Standards.

Appraisals sh » prepared in compliance with the “Uniform
Appraisal StnndaﬁgL Federal Land Acquisitions” issued by the
Interagency Land A ﬁ)n Conference (1972).

i

2. Number and Qualifigétion of Appraisal Reports.

a. In any acquisition of sét’u.iul value involving any significant
need for condemnation proceedin@s the acquiring agency should ob-
tain at least two appraisal rc(.@ appraiscrs acceptable to the
United States Attornéy and meet irements of subparagraph 4
below. %

b. Such reports should be obtained prigf to any change in character
of the property or use and should be rnviﬁund approved by the
United States Attorney’s office as a compete is for expert valua-
tion testimony prior to the conclusion of dircct%mse negotiations
whenever practicable.

c. By use of the procedure suggested, negotiatior@ the agency
will be concluded on the same factual basis as a claim wi{‘ ressed in
condemnation; it may even enable trial counsel to evalua 1 risks
and participate in realistic negotiations for purchase of co:%zd
tracts within the limits of agency compensation authority befo @
demnation proceedings are commenced.’ O

3. Selection of Appraisers. d/

a. The names of independent appraisers being considered shoul
be submitted to the United States \ttorney for his advance approval,
thereby eliminating, in most instances, the necessity for the United
States .\ttorney to employ another appraiser at a later date for trial

T A recent directive to personnel of the Land and Natural Resources Divislon entitled
“Preparation and Review of Appralsal Evidence for Trial” ls reproduced in appendix A,
infra, pp. 34-37.
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purposes and avoid the unfavorable inferences and problems caused by
changing appraiscrs midway i what really is a single transaction,

b. This will insure that the appraisers who will testify at a trial
are able to make their inspections at an carly date, before the appear-
ance of the property is altered.

c. If unqualified appraisers are employed who cannot be used in
trials, this information i1s frequently obtained by opposing counsel
who attempt to subpoena them. or use the fact to prejudice the Gov-
ernment’s case in trials.

+. Appraisal Contracts and Fees.

a. After consultation with an appropriate representative of the De-
partment. of Justice, the acquiring agency should contract for the
appraiser’s services for trial preparation and testifying at trial, and
for “updating™ the appraisal, during the initial phase of contracting
for the report.

b. If the pp#perty to be acquired has timber in commercial quanti-
ties, minerat« its, growing crops, or any other clement which may
mmerease the vi F the land, care should be taken to insure that
appraisers re el 'd who are qualified to evaluate the extent to
which such timber, mMimerpts, crops, ete,, may enhance the market value
of the land in that ared. Difthe case of a highly specialized element
of value such as uranium; pefpdetory clay, or vast amounts of timber,
experts in those fields shou tained to determine amounts, qual-
ity, extractability, aw-ps-;-:ihiliﬁ mereial demand, ete. If possible.
these experts should also be quali o determine and testify to the
extent to which the presence of sufh deposits or other clements, ac-
tually enhance the market value of the 'TS}

c. Appraisers should be advised of t Q{m of appraisal desired
and the guidelines set out in paragraphs 3 :)@ of this part IC; and
they should specifically be instructed to consi -called “severance
damages” and project influence to assure an offse 1efits in partial
taking cases, discussed /nfra, pages 7-9.

d. When it has been found advisable to employ an{additional ap-
praiser to evaluate property already appraised, such a al ap-
praiser should conduct his investigation and prepare M &ﬂ

-

without benefit of prior appraisals to insure his arriving at a -
pendent judgment. )

e. Appraisal fees should be approved by the acquiring agency only
after careful negotiation and investigation to determine whether they
are reasonable in accordance with the rates customarily charged in
that area for competent appraisals and valuation testimony.

MARCH 22, 1984
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5. Appraisal Reports.

a. Great care should be exercised that the appraisal is initially pre-
pared on the legal basis which will be the Government’s position in
the event of trial. Therefore, it is suggested that where any tract
presents unusual and complicated valuation or other legal problems,
there should be coordination among the acquiring ageney. the United
States Attorney and the Land and Natural Resources Division of the
Department of Justice in Washington, D.C.. prior'to abandonment of
efforts to acquire the tract by direct purchase. Any communication
between the ageney and the Department should have the end in view
of arriving at a consistent legal position and furnishing the appraiser
at. the outset with the legal guidelines which will continue to be con-
trolling should the case go to trial.

b. The appraisal reports should be carcfully reviewed with con-
sideration given to these matters:

(1) Theappﬂ ’s qualifications.

(2) The fact@ on which the appraisal report is based to
insure that—

(a) an accurate W of the property being condemned is in-
cluded;

(b) the appraiser’s e Atign :s in accordance with and cur-
rent to the correct valuat ate and includes any pertinent
market data occurring after: revious appraisal data;

(c) any necessary revisions h ecn made to reflect changes
in project plans occurring up to th uation date.

(3) Whether the appraiser has given Vﬁvr consideration in his
report to the effect, if any, on market va u@ Il easements, rights-
of-way or other encumbrances which burden(th¢ land being taken,
or of present zoning requirements or possible fi §hanges therein.

(4) The appraiser’s determination of high )gl best use,
including—

(a) The basis for the determination and whether lﬁ?m.%:?

ported by a showing of demand in the market for th "
at that use.

(b) A showing, if possible, of lack of market demand or%
of economic feasibility, of any other possible uses.

(5) Market value should he arrived at exclusive of enhancemene/
due to the Government project.

If the project for which the property is being taken is one which
increases the value of the property in its vicinity, the appraiser
should be required to investigate the market (a) to determine the

MARCH 22, 1984
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time when project influence became apparent in the market, and
(b) to note sales which were excluded as comparable because of
project influence. See {'nited States v. Miller, 317 U.S. 369 (1943) ;
United States v. Crance, 341 F. 2d 161 ((.A. 8, 1965), cert. den.
382 U.S. 815. United States v. Reynolds,; 397 U.S. 14 (1970).
(6) Benefits from the governmental project must be excluded.
(a) The Federal law is established that just compensation pay-
able by the United States should be reduced by benefits to re-
maining lands, arising from the governmental project. Bauman
v. Ross, 167 U.S.” 548, 584, (1897); United States v. Miller, 317
U.S. 369, 376 (1943); Aaronson v. United States, 79 F. 2d 139
(C.A. D.C. 1935) ; Dick v. United States, 169 F. Supp. 491, 494
(C. Cls. 1959) ; Lehigh Valley Coal Co. v. Chicago, 26 Fed. 415,
416 (N.D. Ill. 1886) ; United States v. T'rout, 386 F. 2d 216, 221-
223 ((?.y, 1967) ; United States v. Rands, 389 1.S. 121 (1967).
C

The doc of offsetting bencfits is too often overlooked and so
appraisal s in partial taking situations should be carefully
checked in espect. This is particularly so because state law

often differs with{ respect to the offsetting of benefits and ap-
praisers whose expgfience is largely in state courts may not be

familiar with this i t aspect of Federal law.
(b) “A special ben t num-thciess such because other lands
in like situations are benefited.” U/nited States v.

2477.79 Acres of Land in County, Texas, 259 F. 2d 23, 28
(C.A. 5,1958) ; Aaronson v. Unit#d States, 79 F. 2d 139, 141 (C.A.
D.C. 1935) ; United States v. fenyrf‘ uge Co., 269 U.S. 411, 415~
416 (1926) ; United States v. T'ro & 2d 216 (C.A. 5, 1967)
United States v. Fort Smith River & pment Corporation,
349 F. 2d 522 (C.A. 8, 1965) ; United S C’ra‘nce 341 F. 2d
161 (C.A. 8, 1965); Pokladnik v. Lmn’d tes, 378 F. 2d 59
(C.A. 5,1957), per curiam.

(e) It is important that appraisers clearly e
supporting a claim of benefit to the remainder, si
of the benefit to a tract caused by the Federal proj

i fact
question. United States v. 2,477.79 Acres of Land in Bel@%ﬂ,
ne

extent

Texas, 259 F. 2d 23, 28-29 (C.A. 5, 1958).
(7) Where only a part of a landowner’s tract is taken, sev
damage estimates, if any, should be supported.

(a) Itshould first be determined whether it will be the position
of the Government on any trial of the case that the part taken
is an integral part of a unitary whole within the meaning of the
Federal law of eminent domain. Sharp v. United States. 191 U.S.

e
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341, 354 (1903), affirming Sharpe v. United States, 112 Fed. 893
(C.A. 3, 1902) at p. 896; Baetjer v. United States, 143 F. 2d 391,
395 (C.A. 1, 1944), cert. den. 323 U.S. 772; Cole Investment Co.
v. United States, 258 F. 2d 203, 204 (C.A. 9, 1958) ; United States
v. Mills, 237 F. 2d 401,404 (C.A. 8,1956).

(b) There must also be unity of ownership. United States v.
Honolwdu Plantation Co., 182 F. 2d 172 (C.A. 9, 1950), cert. den.
340 U.S. 820.

(¢) There is no severance damage unless there is a diminution
in the market value of the part remaining. The Federal law is
that “strict proof of the loss in market value to the remaining
parcel is obligatory.” Cole Investment Co. v. United States, 258
F. 2d 203, 204 (C.A. 9, 1958) ; United States v. Honolulu Planta-
tion Co., 182 F. 2d 172, 179 (C.A. 9, 1950), cert. den. 340 U.S.
820; United States v. 26.07 Acres of Land in Hempstead, 126 F.
Supp. 374,377 (E.D.N.Y. 1954).

d) The diminution in market value of the land remaining

be due to the taking of the part: belonging to the con-
d%nd not to the taking of lands belonging to others. Camp-
bell pted States, 266 U.S, 368, 372 (1924) ; Boyd v. United

States, 222 E, 2d 493, 494, 495 (C.A. 8, 1955) ; Winn v. United

States, 272 F. 2d282, 287 (C.A. 9,1959).

(e) “Sev amages,” like other elements of just compen-
sation, must net’be-based upon speculation. Sharpe v. United
States, 112 Fed. (C.A. 3,1902), aff’d 191 U.S. 341; Miller
v. United States, 13 592, 595 (C.A. 3, 1943).

(f) Any enhancement dye to the project should be excluded
from the value of the whfe&gmediately prior to the taking. See
(5) supra, pageT.

(g) Appraisers too frequen
catchall which tends to beconie
Where appraisal reports have factu
etc., to support the value of the part
severance damages are simply stated as
without specification as to how he got them.

(h) A claim for severance damage by rea@ n alleged
“invasion of privacy” has been denied. United Statds y'69.67 Acres
of Land in Oyster Bay, 152 F. Supp. 441, 444, 44 .D. N.XY,
1957), aff’d subd nom. United States v. Chase, 260 F. 2d 405, 410,
411 (C.A. 2,1958).

(8) The appraisal techniques used should be clearly explained
and supported in the report.

“severance damage” as a
ail which wags the dog.
such as sales, earnings,
too often so-called

raiser’s opinion
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5. Kvaluation of Appraisal I'vidence.
The market data should be evaluated in the manner provided below :
a. Prior sales of property being acquired.

(1) Since the fair market value of the property at the time it is
acquired is the measure of the just compensation to be paid for
it. E.g., United States v. Miller. 317 U.S. 369, 373, 374 (1943):
Nlson v. Dnited States. 292 1U.S, 246, 255 (1934) : I/nited States v.
Toronto Nar. Co.. 338 1.8, 396, 402407 (1949) : prior sales of
the property heing acquired, reasonably recent and not forced, are
the best evidence of value. E.g., Bactjer v. United States, 143 F. 2d
391, 307 (C.A. 1, 1944), cert. den. 323 (1.8, 772: Bailey v. United
States. 325 F. 2d 571 (C.A. 1,1963).

(2) Where the sale is between a willing buyer and a willing seller
and is not so remote as to render the price of no bearing on the
present market value, it is reversible error to reject evidence of such
prior sale as proof of the value of the land. /nited States v. Ham,
187 F. 2d 26p. 269, 270 (C.A. R. 1951) ;: I "nited States v. Cevtain Par-
cels of L{z Philadelphio (Waimwright). 144 F. 2d 626. 629, 630

(CLA. 3, 1944
(3) In this tion 1t should be borne in mind that consider-
ation of prior sa)és nirhv identical property has been sustained

although the sales ogfirged several years before the acquisition by
the Government. I5.o% @rmun v. Tuited Ntates. 154 F. 2d 642,
643 (C.A.4,1946) (sale d93%held properly admitted when taking
was in 1943): Love v. T7nit vpates. 141 F. 2d 981, 983 (C.A. 8,
1944) (sale in 1933 held pr ypadmitted when taking ‘was in
1940) ; U'nited States v. Becktold/Co.,129 F. 2d 473, 479 (C.A. 8,
1942) (sale in 1925 held ]:irnperly‘Kvl itted when taking was in
1939). Accordingly, make certain th 01‘ sales of the identical
property are properly considered. 0

b. Sales of other properties.

(1) With market value being the measure@' compensation,
absent transactions involving the property itself,,¥Sales at arms
length of similar property are the best evidence o @rket value.”
Welch v. Tennessee Valley Authority, 108 F. 2d 95, C.A. 6,
1939), cert. den. 309 U.S. 688; Baetjer v. United States, F. 2d
391,397 (C.A. 1,1944), cert. den. 323 17.S. 772. Too offen in a) 1sal
reports the sales approach has been relegated to a position as simply
one of three approaches to value, with more time and attention being
given to income and reproduction approaches.

(2) Consideration should be given to why and how the sales
used are more nearlv comparable to the subject property; and, if

MARCH 22, 1984
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the sales were of property considered to be more or less valuable
than the subject property, what adjustments were made.

(3) Verification of each sale should include, whenever possible,
the names of the buyer and seller, broker and/or closing attorney,
deed records, book and page number, and consideration paid. Con-
tact should be made with at least one of the parties to the transac-
tion and the motivation for the sale should be determined, if possible,
and whether it was an arm’s length transaction on the open market.

(4) A concise statement should accompany cach sale used showing
the appraiser’s reasons for considering it as a comparable, the
degree of comparability, physically, economically and functionally,
and any adjustments, plus or minus, in the comparison to the subject
property.

(5) Whenever adequate sales data ave available, other indicia of
value, hereinafter discussed, should be used only as a check on the
value arrived at by market data.
c¢. Capitalization ?’nuome.

(1) Where thefal@ylata are not adequate and the property is in-
come producing, ca tion of income produced by the property
may be considered. It tial in using this approach that the in-
come and expenses be vepifiedy,and that the capitalization rate be
established by the market, g
of interest being condenimed
the income. It should be borne i

indythat a very slight change in
the capitalization rate will malke @hstuntiul change in the

valuation.

(2) Too often the income approach 4§ treated at such length
that it tends to overshadow the sales data. ﬁﬂ when the property
is income producing, if there are adequate aﬁS\Qa‘imilar property
to estabJish a fair market value there is little get into the
capitalization of income with its great variablcs,%capitaliz&-
tion rate, Inwood factors, gross income, effective gr ome, net
income before recapture, net income after all depreciatio sidual
techniques, etc. Such variables are generally so complicaed) and
confusing to the evaluating body, in addition to being so sub)
manipulations which are difficult to combat, that they render
approach a difficult one at best.

(3) Utmost care should be taken, in using this approach, to
consider only income which the property itself will produce—not
income produced from the use of the property for a business enter-
prise. “The question for determination by the jury is the market
value of the property taken, not the damage to the business of the

450-084—T1——3
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owner in operating that property.” /'nited States v. Ham, 187 F. 2d
265, 271 (C.A. 8, 1951) ; U'nited States ex vel TV A v. Powelson, 319
U.S. 266, 282, 283 (1943): Stipe v. U'nited States. 337 F. 2d 818.
821, 822 (C.A. 10, 1964), and cases there cited ; d. &, Davis [ee Co.
v. United States, 362 F. 2d 934, 937 (C.A. 1, 1966) ; [/nited States
v. Sowards, 370 F. 2d 87, 89 (C.A. 10, 1966) : *It is the land which is
appropriated, and not the business conducted thereon.” Matter of
City of Rochester (Smith St. Bridge), 234 App. Div. hR3, HRT. 255
N.Y.S. 801 (1932).
d. Reproduction cost new less depreciation.

(1) Albeit the least reliable indicia of value (e.g., [/nited States
v. Certain Interests in Property in Champaign County, Il., 271
F. 2d 379, 382 (C.A. 7, 1959), cert. den. 362 U.S. 974; 2 Orgel,
Valuation Under Fminent Domain (2d ed. 1953). secs. 188-199,
particularly page 57),° in the case of special purpose properties—
so-called “unique” properties—which are not generally bought and
sold, it i1s $8metimes necessary to resort to reproduction cost new
less depréci for want of any more reliable method of valuation
to determin @t value.” Churches have long been given as an
example of “u properties not generally bought and sold, but
a number of sale§*of ghurches for use as churches have occurred

in the Washington, D{(". drea.
{(2) The repmdnctm:@ approach should never be used *when

no one would think of re “ing the property.” United States v.
Toronto Nav. Co., 338 1U.S. 3 3 (1949) ; [United States v. Ben-
ning Housing Corporation,  2d 248, 253 (C.A. 5, 1960);
Buena Vista Homes, Inc. v. Unitéd Simtes, 281 F. 2d 476, 478 (C.A.
10, 1960) ; United States v. },9.375 Sg‘@eet of Land in Borough
of Manhattan, 92 F. Supp. 384, 387, 38RA'S:D. N.Y. 1950), aff’d per
curiam sub nom. United States v. Tishi ealty & Constr. Co.,
193 F. 2d 180 (C.A. 2, 1952), cert. den. 343 an Since this ap-
proach almost invariably tends to result in ighest possible
valuation and thus to implant in the minds of th%nding body
inflated figures which are difficult to erase, it sho t,be used
even as a check upon more reliable methods withou& owing
that a reasonable prudent person would consider re tion
of the property involved. United States v. Certain l%n
9

Property in the Borough of Brooklyn (Fort Hamilton). 326 d
109,115 (C.A.2,1964), cert. den. 377 17.8. 978.

®* There, after a rather comprehensive discussion, the author states as one of his con-
clusions that ‘“structural cost should be recognized as an Inferlor measure of value, to be
glven welght only in those cases where more satisfactory evidence based on actual sales
or on earning power {s not available."”
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(3) Itisimportant to bear in mind that, if resort is necessary to
the reproduction cost method, all forms of depreciation—physical,
economic and functional—must be considered ® The existence of
such depreciating factors is so important that where other processes
are possible the reproduction approach is properly rejected, and,
even when used, must be scrutinized carefully. Dangers to be
avoided in considering the cost of reproduction arc well summa-
rized in United States v. 49375 Square Feet of Land in Borough
of Manhattan, 92 ¥. Supp. 384, 387, 388 (S.D. N.Y. 1950), aff’d
per curiam sub nom. United States v. T'ishman Realty & Constr.
Co.,193 F. 2d 180 (C.A. 2, 1952), cert. den. 343 U.S. 928.

6. Appmwal Analysis.

An appraisal analysis used by the United States Attorneys is set out
in appendix B, infra, page 57. Use of this analysis by the acquiring
agency will assure that the appraisals of the agency are suitable for
trial. Where more n one appraisal has been obtained and there are
substantial ».man to the area, quality or evaluation of the prop-
erty, efforts should e to reconcile the variances.

D. NEGOTIATION DURES AND CONTACTS WITH
LANDOWNERS

1. In accordance with t,he ments of section 301 of Pub. L.
91-646, approved January 2, 19 Stat. 1894, 1904, before the ini-
tiation of negotiations for real p ty, the head of the Federal
agency must establish an amount w . believes to be just com-
pensation therefor and make a prompt o o acquire the property for
the full amount so established. In no cvent sifall such amount be less
than the agency’s approved appraisal of th ir market value of
such property. The head of the Federal agency ¢ ed must provide
the owner of the real property to be acquired with itten statement
of, and summary of the basis for, the amount he es ﬁed as just
compensation. Where appropriate the just compensatio: {Sgthe real

®*In his “Condemnation Appraiser's Handbook" (1938), George L. Schmutz p g

78) that elements of depreciation other than physical quite commonly constitute t

part of the total depreciation found In structures. In 2 Orgel, “Valuation Under _@
Domain™ (2d ed. 1953), sec. 188, p. 3, It Is stated that “other forms of depreclation
lescence, Inadequate or excessive slze, and other forms of inadaptabllity—are often far m
significant than mere physical deterioration.” This authority warns that “whenever r /
production cost |8 offered as evidence, the court should make every effort to assure a full
deduction for those elusive forms of depreclation, obsolescence and inadequacy, that are so
often disregarded by all but the most careful appraisers.” Id. sec. 199 at p. 57. Courts have
long taken occaslon to stress the necessity for n sufficlent deduction for depreciation. E.g.,
United States v. Roston, C.C. « N.Y, Canal Co., 271 Fed. 877, 880 (C.A. 1, 1821) ; United
States v. 3.71 Acres of Land in Borough of Qucens, 50 F. Supp. 110, 112, 113 (E.D. N.Y.
1943).
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property acquired and for the damages to the remaining real property
must be separately stated.

2. At the initial contact, the landowners affected by a Government
project should be given the pamphlet entitled “Progress, Property
and Just Compensation.” which is addressed to the public and describes
the power of eminent domain.

3. The representative or the negotiator of the acquiring agency
has perhaps the best opportunity to effect an excellent relationship
with the landowners through his conduct. His patient explanations
and courteous. considerate treatment of landowners can create an at-
mosphere which will be most desirable in getting public support with
regard to the acquisition of property for a specific project.

4. Every effort should be made to convince the landowner of the
competency and judgment of the appraisers who have been assigned
the task of estimating the fair market value of the property and the
thorough and detailed manner in which the evaluation has been com-

7 leted. However, utmost caution must be exercised before permitting
 Government appraisals to be examined by the landowners or
attorneys. Indiscriminate or unilateral permission to examine
( ent appraisals can seriously jeopardize the United States in

the %I a difficult condemnation case.

5. Th¢ negotiator must be very explicit in detailing the expenses
to be inci y the property owner in effecting a settlement, such
as the requi that all delinquent taxes and all or that portion
of the current which are liens on the land must be paid in
accordance with thegrgfuirements of the local taxing authorities. See
I1-C-3¢, infra, pp. 1

-1
6. The representatiy, the negotiator of the acquiring agency
should be familiar with the benefits and payments provided

for in Pub. L. 91-646, appr )Ganum'y 2. 1971, 84 Stat. 1894.*°

10 8ec. 303 of Pub. L. 91-646, upproved@ 1071, 84 Stat. 1894, 1906, provides ax
follows :

““The head of a Federal agency, s soon as pr cable after the date of payment of the
purchase price or the date of deposit in court of fun@ satisfy the award of compensation
In n condemnation proceeding to ncquire real pro wlche\rer {s the earlier, shall
reimburse the owner, to the extent the head of such ag ms falr and reasonable, for
expenses he necessarlly incurred for— &

"'(1) recording fees, transfer taxes, and similar expense 1 to conveying such
real property to the United States; J

**(2) penalty costs for prepayment of any preexisting recorded rtgage entered into In
good faith encumbering such real property ; and

“(:3) the pro rata portion of real property taxes pald which are allocable to a period
subsequent to the date of vesting title in the United States, or the effectlve date of posses-
slon of such real property by the United States, whichever is the earlier.”
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7. Emphasize the avenues of savings whenever and wherever pos-
sible. These savings may be pertinent and, if so, should be brought
to the owner’s attention:

(a) Cost of title search: It is not unusual in a transaction be-
tween private partics to require the seller to furnish proof that there
are no legal liens against the property on the date of transfer. The
Government, on the other hand, bears the expense of obtaining
title evidence.

(b) Costs for effecting transfer of title: It is sometimes incum-
bent upon the owner to pay for the cost of preparing the necessary
instruments to transfer his title and recording of the instruments.
The Government does most of this with no cost to the owner. But
see 1I-C-3-h-(1), infra, page 20.

(c) No brokerage fees: The majority of transactions are handled
through a real estate broker with fees ranging from 3 to 10 per-
cent. There are no brokerage fees in this transaction.

(d) Payment tm cash: In some cases the seller does not receive
the full consideratioh for some indefinite period of time or must
accept a first or Seetu{d)trust (or mortgage) in order to complete

the transaction. Thow@ overnment will make full cash payment.

(e) Retention of improvements may be possible: Sometimes the
owner has the option of m@ any of the improvements located
on the property at their a &gﬂ salvage value.
6. Care should be taken to avoid’any possible representations that
the project as then planned is comple @hnt there will be no fur-
th

ther need of additional property of ner being acquired, for
example, for access areas to a reservoir. ise there is a risk of
the Government being charged for enhancer contrary to the rule

of United States v. Miller, 317 U.S. 369 (1938)/
7. If agreement for direct purchase is reached, otiator should
secure execution of an enforceable contract.

(a) Suggested forms of a sales contract (desig% “Offer
To Sell Real Property™ and “Offer To Sell Easement™) ft%ached

as forms 2 and 3 respectively, appendix B, infra, pages 45,

(b) Conformity to local requirements will prevent later ati
to have instrument voided for failure to do so. :
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ACQUISITION BY DIRECT PURCHASE

A. INITIATING REQUESTS FOR PRELIMINARY OPINIONS
OF TITLE

1. After entering into a contract for the purchase of real property,
or any interest therein, a preliminary opinion of title by the Attorney
General will be obtained unless the interested department or agency
has received a delegation of authority to approve titles pursuant to
Pub. L. 91893, approved September 1. 1070, 84 Stat. 835 (see B,
infra), or not required by statute. IFor this, a “Purchase Assem-
bly,” contairt e following items, 'should be transmitted to the
Assistant Atto eneral, Land and Natural Resources Division,

Department of JuSticeyWashington, D.C. 20530.

a. Any accepted op@ an exccuted sales, donation, or exchange
agreement; or corresponge constituting an offer and acceptance.

b. Title evidence comply4 /ith the requirements set out in the
“Standards for the Preparati z.; Title Evidence in Land Acquisi-
tions by the United States.” If le evidence is a title certificate,
report or interim binder, an extra €oj ereof should be transmitted.
Any analysis of title data and wl{"‘ ns on ownership made on
behalf of the acquiring agency should ?A ny the title evidence.

c. Map or plat of the land to be acquire é\. railable. (See pp. 2, 3,
supra).

d. Certificates of inspection and possessinn %1(‘5 lien claims,
and other miscellaneous data consisting of documen h tlm agency
may wish to be preliminarily considered, or whlch helpful
in considering the sufficiency of the title, or explaini jections
contained in the title evidence. &

e. The original and a copy of the draft of the deed to th&@ed
States, if available.

f. A letter transmitting the purchase assembly, properly signed by
an authorized official of the agency, which contains:

(1) A request for a preliminary opinion of title.

(16)
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(2) A statement identifying the property by number of acres,
parcel number, the name of the project for which it is being acquired,
its location by city, county, and state, the name of the vendor, and
the consideration to be paid for the property.

(3) A citation of the pertinent authorization and appropriation
acts.

(4) Any additional comment or information which may be help-
ful in considering the sufficiency of the title.

2. A preliminary opinion will then be rendered and sent to the
agency or its designated representative with the purchase assembly.

B. APPROVAL OF TITLES BY CERTAIN DEPARTMENTS
AND AGENCIES

When the interested department or agency has received a delegation
of authority to approve titles, subject to the general supervision of
the Attorney Gengral pursuant to Pub. L. 91-393, approved Sep-
tember 1. 1970, theSedepartments and agencies must comply with the
regulations issued (by/this Department on Qctober 2, 1970. General
criteria governing thd egtablished principles in approving the title to
real property being acquﬁ by the United States are set out in these
regulations.

C. CLOSING A DIRECT ASE ACQUISITION
1. If the Department of Justictd ]gandle the closing of a direct

purchase acquisition:

a. The request from the agency to c 1e transaction should com-

ply with the following: ,/

(1) Enclose the purchase assembly, i c@l the title evidence,
contract of sale, copy of the preliminary opinfom, draft of deed and
related papers, and, unless an exchange or do n, a Treasurer’s
check for the full amount of the purchase price@%orth in the
contract.

(2) Make reference to and identify the enclosed chec

(3) Respond to the request for waivers as to outsta%uil,
gas or mineral interests or easements if it is determined tl h
interests or rights will not interfere with the contemplated u%
the property, and respond to the request for specific informati
necessary for use at the closing.

(4) Advise the name and address of its field representative who
is to assist the closing attorney, at or before the closing, arrange
for the payment of the costs for the recordation of the deed to the
United States if the Government is to pay such costs (see 3-g, infra,

MARCH 22, 1984
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p. 20), and state who 15 to take possession of the property in behalf

of the acquiring agency.

2. If the closing of the purchase is by a closing attorney of an
agency which handles its own closing: The field representative or
closing attorney should follow strictly the closing procedure set out
in the respective manuals prepaved by his ageney for such purpose,
and the specific instructions received from hisagencey.

3. Action requirved for closing by either the Department of Justice
or agency attorney:

a. Inspection of Property Inmediately Prior to the Closing :

(1) TImmediately prior to the closing of the purchase, the prem-
ises being acquired shonld he inspected by either the closing attor-
ney, his assistant, or an authorized employee of the acquiring
agency, for the purpose of ascertaining the rights or claims of per-
sons in possession, and any unrecorded mechanics’ liens for work
or labor pepformed or material furnished within the statutory pe-
riod. The re@r this inspection should be evidenced by the execu-
tion of the Cér te of Inspection and Possession (form 4. appen-

dix B, infra, p. 3 Y

(2) If any persdn isfound in possession. his rights in the prop-
erty should be determipe Lo duly executed disclaimer (form 3,
appendix B, infra, p. 50) gshotild be obtained.

(3) If the inspection 5% biildings or improvements which
have been reserved by and are e removed by the vendor subse-
quent. to the closing, then a *commitment or a clearance

bond, if circumstances so require, s 1ry\‘rhe obtained to assure such
removal. 0

(4) If the inspection discloses any ﬂt@l uestionable objection
or outstanding right, such question or |'ig015t be eliminated or
the matter should be reported to the Land :m@: tural Resources
Division before the delivery of the check. /‘
b, Preparation of Closing Statement : 0

(1) A closing statement (form 6. appendix B. ;'u_f.rw@'
be prepared covering in detail all charges to be deductc
purchase price check, including all taxes and assessments ¢
ing liens against the property. regardless of whether the a dﬂty
of such taxes and assessments liave been determined; outstandihg
judgments, both State and Federal: mortgages or deeds of trust:
Internal Revenue stamps: amounts reserved under any perform-
ance or other bond for title requirements affecting the property:
and all liens, statutory or otherwise.

MARCH 22, 1984
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c. Tax Liens or Assessments Not Payable on Date of Closing:

(1) If the closing is had after taxes or other assessments become
a fixed or inchoate lien but are not payable, or the amounts thereof
are not determinable at the closing, adequate provision must be made
to assure the payment thereof.

(2) If the amount of such taxes and assessments ave determinable,
then a certified check from the vendor payable to the proper taxing
authority should be held. If such amount is not determinable at the
closing, an estimate thereof should he made after consultation with
the proper taxing authority. and a certified check obtained from
the vendor for a sum not less than the amount of the taxes or as-
sessments on the property for the preceding yvear, plus 20 percent
thereof, payable to the proper taxing authority.

(3) In the event the vendor is unwilling or unable to provide
such check, the required amount in the form of a cashier’s check pay-
able to the propér taxing authority should be withheld from the
purchase pricef

(4) When the termined taxes and assessments become due,
after obtaining an mtax statement, the certified check or cash-
ier’s check should be promp#ly forwarded to the tax collector, with
the request that the tax 1@3 be returned to the sender with his
mthe amount of any refund due.
r with advice that any refund
the “acquiring agency” for
copy of the transmittal

urces Division for its

check, payable to the vendof,

(5) The receipted tax bill,
has been made, should be forwar
inclusion in the purchase assembly?
letter forwarded to the Land and Natufal

records.
d. Exception Where Title Company Ass%ﬂesponsibility for
Outstanding Taxes:

Where the evidence of title consists of a title @cat& or insur-
ance policy, and funds are withheld for payme taxes, the
amount so withheld may be turned over to the title
vided the company will agree to issue a final title cer
policy in which no tax lien or unpaid taxes will be noted. or i
will be followed by the statement *“for the payment of which p
sion has been made by the deposit of a sufficient sum with t
company.” The title company will enter into an escrow n.greement/
with the vendor to hold such sum for the satisfaction of the taxes
until they are due, and to return any excess to the vendor.

e. Preparation and Execution of Deed to the United States:

When all objections to the title and all requirements noted in

the preliminary title opinion have been satistied, and any subse-

450-084—T71—4
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quently discovered adverse claim has been disposed of. the deed of
conveyance to the United States prepared in comphance with the
requirements set out in “Standards for the Preparation of Title
Evidence in Land Acquisitions by the United States™ prepared by
the Land and Natural Resources Division should be executed, sealed
and attested, where locally required, and acknowledged by the
grantor and his spouse as would be the case of a private transfer
under local law.

f. Documentary and Other Tax Stamps:

Prior to the recordation of the deed to the United States, there
should be affixed thereto all documentary stamps required in the
state in which the property is located.

g. Recording Deed to the United States:

(1) If the cost for such recording is not otherwise provided for,
the recording fee is to be paid by the (Government, in either of the
following ways:

(a) If ghesmacquiring agency has a field representative attend-
ing the clo e representative will arrange for the payment
of such cost.

(b) Otherwise,gince the Department of Justice lias no author-
ity to make such ]m@t, the closing attorney should request
the recorder of deed ute a voucher on form S-1034, and

forward the same to theQefuiving agency for payment.

(2) The required form an&r e and address of the acquiring
agency should be furnished the 1 \@

h. Release of Mortgages, Deeds o ust_and Judgments:

(1) Prior to or at the time of c]oﬁ all mortgages, deeds of
trust, judgments and all other encum )r& referred to in the pre-
liminary title opinion, or discovered subseg to the date of the
preliminary title evidence and prior to the the recordation

of the deed to the United States, should be s )gd. released or
discharged, of record.

(2) Fees for the recordation of these instruments her cura-
tive material, such as recordable affidavits, must be [L@ﬁy the
vendor. @

1. Delivery of Treasurer's Check to Vendor: Q

(1) The purchase money check or the balance thereof in a c[?/

ler’s or certified check payable to the vendor may be delivered to
him,after:

(a) All objections to the title and requirements contained in

the preliminary title opinion have been eliminated, and instru-
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ments releasing all liens or encumbrances on the property and

the executed deed to the United States have been recorded.

(b) The closing attorney has been advised by the abstracter
or the title company, as the case may be, that the records have
been rechecked to a date subsequent to the recordation of the
deed to the United States, and the continnation evidence will show
title to the property vested of record in the United States of
America, subject only to those objections which have been admin-
istratively determined to be acceptable to the Government and
have been waived as indicated in the closing instructions, and he
has ascertained in the event the title evidence is to be a title certifi-
cate or a title insurance policy, that such certificate or policy,
together with an extra copy thereof, will be issued in the form set
out in the above-mentioned “Standards.”

j- Delay in Closing a Direct Purehase:

(1) If, for  reason, the transaction cannot be closed within
30 days fmmzJY ceipt of the purchase price check, the closing
attorney should such delay tothe Land and Natural Resources
Division, or to th sted agency if the closing is assigned to its

representative, givingXhe rgason for the delay, and stating when it
1s anticipated that the pn@ will be elosed.

(2) If forany reasont ‘isw“'tinn cannot be closed, the closing
attorney should return the puechageassembly and all related papers,
together with the Treasurer’s (’ﬁ? the designated officer or his
agency, cxplaining fully the rea o@ their return and recom-
mending further action. Prompt acti ?,\wt-ossnry because delay

11

may give the owner excuse to repudiate &(Nltl'{l‘:[. United States
v. 2,974.49 Acres in Clarendon County, N A8 F. 2d 641 (C.A. 4,

1962). ' /o)

C. FINAL TITLE ASSEMBLY REQUIRED A FINAL
TITLE OPINION BY THE ATTORNEY GE L

1. Upon receipt of the recorded deed to the [Tnited Stz ratrue
copy thereof in the event the time required for its 1'0(‘01'(]:1%411]);
delays the transmittal of the Purchase Assembly, and the fi) le
evidence showing title vested in the United States, such docu Q
should be reviewed by the closing attorney. If found satisfactory, the
completed purchase assembly, consisting of the following items,
should then be forwarded to the Land and Natural Resources
Division:
(a) All data constituting the contract of sale, donation or ex-
change, together with the plat or map of the property if available;
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(b) Final title evidence, incinding the original of any certificate
or policy ; abstracts; etc. ;

(¢) Original or a true copy of the deed of conveyance to the
United States;

(d) Certificate of Inspection and Possession extended to the date
of closing and accompanying executed disclaimers, if any:

(e) Vendor's receipt for the purchase money; itemized closing
statement - and the vendor’s commitment or performance bond. if
any, assuring the clearance of the site;

(f) Miscellaneous and related doctiments, such as affidavits, copy
of pertinent portions of articles of incorporation, resolutions author-
izing sale, certifications as to corporate standing, and all other
related data obtained to snow the elimination of the objections and
the meeting of the requirements contained in the preliminary title
opinion;

(g) Eithi#r the transmittal letter or an accompanying statement
should e how each objection or requirement set out in the
preliminar pinion, or subsequently disclosed by a continua-
tion search, h net ;

(h) If the original deed is not forwarded with these papers, it
should be submitted a6 cayly as possible.

2. A final opinion ren y the Attorney General is delivered to
the agency with all data an idence.
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ACQUISITION BY CONDEMNATION
PROCEEDINGS

A. MATERIAL AND INFORMATION TO BE FURNISHED
WITH REQUEST FOR CONDEMNATION

The \ct of Nugust 1, 1888, 25 Stat. 347, 40 17.8.(. sec. 267, provides
in pertinent part:

* * * in every case in which * * * any * * * officer of the
Government has been, or hereafter shall be, authorized to procure
real estate * * * heshall be * * * authorvized to acquire the same
for the ITnit?‘tates by condenmation * * * and it shall be the
duty of the Att6they General of the ['nited States, upon every
application * @ cause proceedings to be commenced for con-
demnation * * "&

Thus, the. \ttorney Geneﬁsh: I institute proceedings to acquire land
upon a determination of a n@omfcr by an acquiring agency.

To conduct condemnation ings properly, and to insure an
ultimate conelusion which is ]ust li te the public and the landowners,
the Attorney General must be fu]lfy d of the background of the
request for the taking. The followin ure is suggested as an aid
to this end.

1. A request for acquisition of property Irdr‘mdenmat1cm must be

S

initiated by letter to the Attorney (ienera by the head of the
acquiring agency or his authorized representat taining the fol-
lowing in addition to the materials specified in |%hs 2,3 and 4
as appropriate :
(a) Statement that the \gency Head has deternhi that the
taking is necessary for the particular project. (If the T¢quest for

acquisition is by an authorized representative rather than@he
Agency Head, a recitation of the delegation of authority sho @e
included.)

(b) Statement whether immediate possession is needed for puhl@
purposes, or specification of date when possession is required to-
gether with information as to who will assume management respon-
sibilities of the property when possession is obtained.

(c) Before requesting possession of real property, compliance
must be had with the provisions of Pub. L. 91-646. approved

(23)

MARCH 22, 1984
ch. 13, p. 23



24

January 2, 1971, 84 Stat. 1895, with particular attention being
given to Subsections 301 (4) and 301 (5), which provide as follows:
(4) No owner shall be required to surrender possession of real
property before the head of the Federal ageney concerned pays
the agreed purchase price. or deposits with the court in accordance
with section 1 of the Act of February 26, 1931 (46 Stat. 1421; 40
U.S.CL 208a), for the benefit of the owner. an amount not less
than the agency’s approved appraisal of the fair market value
of such porperty, or the amount of the award of compensation in
the condenmation proceeding for such property.

(5) The construction or development of a public improvement
shall be so scheduled that, to the greatest extent practicable, no
person lawfully occupying real property shall be required to
move from a dwelling (assuming a veplacement dwelling as re-
quired by title IT will be available). or to move his business or
farm op@ation, without at least ninety days’ written notice from
the he he Federal agency concerned, of the date by which

ired.

hat the provisions of Section 301(5) will atfect
the right to inmmeddite pgssession of properties where, without await-
ing the 90-day period, l@ls for possession are filed to obtain posses-
sion of small portions o¥afches, farms or other large properties and
the owner or the person inNpdsgession niay retain possession of a suffi-
cient portion of the propertﬁ ler fully to enjoy the possession
of his home and there will be 1@\'ft'rencv with the operation of
his business or farm.

(d) Statement whether declaratit(@aking is desired, in manner
provided in 40 U.S.C. § 258a.

(e) A statement, where applicable, sl
provisions of Section 102(C) of the Natidn? vironmental Policy
Act of 1969 (NEPA), 83 Stat. 852, 52 U.S.("y5pfs1321 ¢f scq., and
the National Historic Preservation Act of 1966, B _Stat. 915, 16
U.S.C,, sec. 470.

(f) Designation of field representative to receive ?( of In-
struments filed, to provide certificate of inspection an ion,
and with wlhom action concerning the proceeding sl
coordinated.

(g) Where an act authorizing acquisition of property for a Fed-
eral project limits the taking to lands described by metes and
bounds (e.g., Act of Sept. 28, 1962, 76 Stat. 650; Act of Sept. 9, 1959,
Sec. 8a, 73 Stat. 479, repealed by Act of June 8, 1962, Sce. 1, 76 Stat.
92) or otherwise limits the taking by reference to maps, ete. (e.g.,
Act of Oct. 18, 1968, 82 Stat. 1188; Act of Sept. 11, 1964, 78 Stat.

compliance with the
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928), or requires the consent of the state legislature (e.g., see 16

U.S.C. sec. 516), or precludes depriving owners of the use and occu-

pancy of their property without their consent for a specified period

of years (e.g., Act of Aug. 7, 1961, Sec. 4(a) (1);75 Stat. 284, 288),

or contains any other conditions precedent, the request for condem-

nation should include a certification that the taking complies with
the limiting conditions in the authorizing act.

(h) Where the authorizing act contains a monetary limitation
(e.g., Act of Aug. 6, 1956, 70 Stat. 1066; Act of Sept. 11, 1964, 78
Stat. 928,933 ; Act of Aug. 7,1961, 75 Stat. 284, 293 ; Act of Sept. 13,
1962, 76 Stat. 538, 541; Act of Sept. 28, 1962, 76 Stat. 650, 652), the
request for condemnation should include o statement that, in the
opinion of the requesting official, the acquisition should not exceed
the limits prescribed by law.

2. If the request for acquisition directs the filing of a declaration
of taking, the letter shall be accompanied by the original and three
copies of a declarw? f taking.

The requirement@ declaration of taking are set forth in Title
40 U.S.C. sec. 258a. Al ted form of a declaration of taking, with
exhibits “A™ and “B", is aftached as form 7, appendix B, infra, page
54 Also submit a check rgpregenting estimated compensation for
deposit in registry of court o &us to who will furnish it.*®

11 Where there is doubt as to whether the award widl be within the prescribed monetary
Hmitation, the request should be for the fillug omyplaint only, unaccompanied by a
declaration of taking. For your guldance, a discussi problems in this area is included
In app. A, infra, pp. 32-343.

1 In complying with the reguirements of 40 U.8.C., se
should Le taken: In the statement of the authorlty fo
granting such authority should be cited, together with
embriace any pertinent statute. (E g, "and acts supplement
thereof.") Please fnclude in the cited authorities any acts app
sitlon of the property. Also, {n stating the public use for whic

n, the followlng precautlons
aking all acts of Congress
ently broad language to
3 reto and amendatory
ng funds for acqui-

writy is taken, as

~

a precaution, language =hould also be ineluded in terms suffielently br to obviate any
future question. (I, “and for other uses Incldent therato'” and “for su€h Other purposes
s may be necessiary in connection with said project.”) If the project is xisting one,

please stiate the date the original projeet was authorized, whether the pro w belng
acquired was included within the scope of the orlginal authorization, and If ate
the present acquisition was anthorized, &
In stating the amount estimated to be just compensation, please note _that in f
the holding that “a blanket esthpate and deposit covering several parcels and not atten
by allocation among them is not an effective tender of any sum for any parcel” for Lp
purpose of curtalling Interest (United States v. 355.70 Acres in Rockaway and Jeflers /
Townships, 327 .20 630, 632 (C.A. 3, 1964) ), allocation of a specitic sum or portion of the
total deposit should be made for each tract. In this connection, it should be noted that the
cited case goes no further than to hold that the deposit must be allocated among tructs taken
and does not—and should not—require suballocation as to particular interests within a
tract,
msufficient additional coples of the exhiblts attached to the declaration of taking should
b farndshed direetly to the United States Attorney for attaching to the instruments filed
I the condempation procecding, The number of copies will be dependent npon the number
of tracts to be ineluded in the proceeding and the number of defendants, plus 10 others
for attachment to various Instruments.
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3. If the property 1s to be acquired by condemnation without a
declaration of taking, the request shall be accompanied by :

(a) Statement of authority under which the land is to be taken,*
the act appropriating funds for the acquisition, the public use for
which the lands are to be acquired,’” the estate or interest to be ac-
quired and a description of the land sufficient for the identification

thereof.’®
(b) A plat or map showing the land to be taken including the
following:

(1) The exterior boundaries of the property to be acquired
and the parcels therein properly numbered.

(2) The descriptions shown on the map must agree with the
written descriptions in all particulars.

(3) The general location of major improvements and struc-
tures situated on the lands to be acquired.

(4) The location of existing rights-of-way for roads. high-
ways, 1?‘0:1(15. utilities, and for other purposes.

(5) @t'oposui route of relocation of any of the rights-of-
way menti in (4) above.

(6) The&' imate location and direction of the How of
natural water %0 5, 1f the land to be acquired is in an area where

water may become gh 1
(7) All easement® efsible.

4. If the value of the la e acquired is estimated to be $4,000
or less, the request should be acégmpanied by a statement as to the need
for condemnation.

5. All requests for condemnatiow’of gxvery nature shall also be ac-
companied by the following:

(a) Negotiators’ reports showing f@@ld place of negotiations,

1 The acquiring agency has an affirmative respansiblliy@@e Department of Justice
to minimize costs. At any time when it appears that a dep n condemnation case
may be inadeguate, the aoecquiring agency should lmmedinte]/ e nunicate with the
United States Attorney or other appropriate representative of th wirtment of Justlee
for prompt consideration of the advisability of making an additiona sit.

15 8ee fn. 10, supra, n. 14,

18 SQuggested wording for varlous estates appears in appendix B, ial!p'&iﬂ—«u. The
necessity for correct descriptions of land and accurate title data has been
the opinion in United States v. Chatham, 323 F.2d 85 (C.A. 4, 1863). While lieved

that the Court of Appeals went too far in reversing the judgment of the-dist “2"
Bt

in the Chatham case, the case does serve to demonstrate the care which must be
Ly the acquiring agencles in deseribing the lands taken and by the Department o
in effecting service upon the owners of the land. See nlso United States v. J55.70 Acres in
Kockaway and Jefferson Townships, 327 F.2d 630 (C.A. 3, 1884), where the United States
was charged with interest on funds deposited because the parcel descriptions used prevented
allocation of the deposit amongst the parcels.
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lowest offer made by landowners and highest counteroffer made to
landowners.’?

(b) All appraisal reports, whether or not they have been ap-
proved by the agency, together with all analyses and review reports
prepared by agency representatives.

(¢) Title report consisting of copy of preliminary title opinion,
statement as to location of title evidence, and efforts to cure title
defects, if any, prior to condemnation. I'f condemnation is requested
because of title defects the reports should contain :

1. Alltitle evidence.

2. An analysis of the defects and the agency’s opinion as to the
correct resolution of unresolved title issues;

3. A list of the attempts made by the field representative to
have the title defects removed by the title company;

4. The curative data which has been obtained to remedy the

defects, and
5. The co to purchase from the apparent owners.
[Nore.—The General will determine whether waiver of
the title defects is p before filing the action, and, if not, the case
can be filed and set for ea@rial disposition. ]
B. PROCEDURE AFTE DEMNATION PROCEEDINGS

ARE INSTITUTED

1. Upon notification that a de on of taking has been filed, or
whenever property is otherwise acquiféd on behalf of the Unitéd
States, it is recommended that the acquiriig agency put a sign on the
property stating “Property of the Unitéd Stfites” or other language
appropriate to the interest acquired.

2. Agency representatives should exp,editim& rder a continua-
tion of existing title evidence to include a sear(:féthe records to a
date subsequent to the date of establishment of a Zis p%& and when
received deliver it immediately to the United States ey; or, if
preferred, instruct the title companies to deliver continu reports
to the United States Attorney and inform the United Stata%yney
that these instructions have been issued. @

17 In this connection it is suggested that, following the review of appraisals, DQ
updating revision or supplementation as necessary, the practice should be for the acquirin
agency to determine a falr offer for each property and send to each owner, through h
counsel, {f any, a stipulation form setting out the fair offer which he need only execute

and return. Some owners will no doubt execute and return the form and the property can
then be acquired by the agency through the less costly direct purchase procedures. And,
even where the proposed stipulation Is not executed and returned, the copy of the form,
forwarded with the condemnation nssembly, will show the offer made on behalf of the
Government,

450-084—T71——5
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3. Appraisals should be npdated to the date of taking.

4. Cooperation between the acquiring ageney and the United States
Attorney should continue after referval for condenmmation.

a. After condemnation proceedings are institnted, the Departinent
of Justice is charged with the successful completion of the acquisi-
tion. However, ageney representatives should offer their assistanee
to the ['nited States Attorney in connection with continued negotia-
tions under his supervision. Where possible, the negatiation experience
of acquiring agencies should be ntilized.

b. Agency vepresentatives should be available at pretrial and tral,
and wherever practicable have the anthovity to give “on the spot™
approval to settlements within the limitations of authority delegated
to them.

c. The acquiring agency shonld offer to assist the United States
Attorney by preparing trial exhibits. by furnishing maps. acrial photo-
araphs. and exlibits for attachment to pleadings (such as deseriptions
of propert_v.z’ taken, ete.). and by providing witnesses to testify
on factual mat(@s colved in the trial,

d. The United tes Attorney should consult with ageney repre-
sentatives. where poSgile. prior to requesting speeifie trial or pretrial
settings, and always shogdd agdvise them promptly of all such settings.

e. Where some, but 1 of the interests in a tract have been
purchased. the agency représepfative should advise the United States
Attorney upon referral (for e mtion of outstanding interests)
of those interests which were pu

f. After judgments determinin ¢ compensation have been en-
tered which involve the payment of J€hgiencies. the United States

Attorney will immediately submit to the L and Natural Resonrces
Division (for transmittal to the central ofide e acquiring agency)

or to the authorized representative of the agq L the award is based
on a settlement or within a range of testimony w ermits the rep-
resentative to pay the deficiency, a certificd copy gie} the required

additional copies of such judgments. The ageney sh rrange for
the prompt payment of the deficiency. Q
g. Upon the receipt of a trial report involving an awa ich is

considered to be excessive, the interested agency should prom
mit to the Department of Justice its recommendations with res) M
the filing of a motion for a new trial or appeal, together with a state-
ment of any specinl reasons for appeal if errors are found from an
examination of the trial record.

h. While distribution of the deposit of estimated compensation or of
the award is the responsibility of the court. nevertheless, it is the policy
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of the Government to aid the court in this important function. Agency
representatives can be of great assistance in securing curative data,
obtaining releases, and other requirements of the court in order
promptly to effect distribution. Accordingly, when called upon to do
so, agency representatives should render every assistance necessary to
make funds available to owners who are dispossessed and to close the
case.

i.. After the final judgment has been satisfied and the necessary data
are received in the Land and Natural Resources Division, the final
opinion of the Attorney General is rendered and transmitted to the
interested agency, together with the final transcript of the proceedings.

C. SETTLEMENTS

1. Maximum effort should be made to settle land acquisition disputes
prior to condemnation at a figure that will fairly reflect fair market
value, trial costs yeasonnble trial risks.

2. Unless propefti¢§nre to be donated to the United States, owners
should not be requ consummate a settlement for less than the
approved appraisal of perty.'®

3. After condemnationproceedings are instituted, only in unusual
circumstances should.settlem@c considered at a figure that is sub-
stantially higher than the G mnt’s best precondemnation offer.

4. When settlement proposals 1

ved, close cooperation between
the United States Attorney and t,hc’& representatives in the field
18 necessary to obtain prompt evaluati@e offer.

5. Where offers are outside the jurisdi€tiop-ef field personnel and
must be transmitted to the Washington ofﬁ-:( of'the agency and to the
Land and Natural Resources Division of the rtment of Justice
for action, (a) the United States Attorney shoul ptly be advised
of the agency representative’s recommendation fo nce or rejec-
tion; (b) the United States Attorney should advise
representative when the offer has been submitted to the 1)
Justice and whether acceptance of the offer has been recomme@l ; and
(c) the agency representative should forthwith forward his o@(ec-
ommendation to his superiors, and notify the United States Atto@

of his action.*® O/

1 Bee Sec. 301(3), Pub. L. 01-646, approved January 2, 1071, S4 Stat. 1804, 1004.

¥ For your informatlon and guidance, there s set out in nppendix A, infra, p. 34, n
statement of the policy followed by this Department in instances where owners insist that
so-called '‘severance damnges'" be fixed In a definite amount for income tax purposes In
the stipulation for settlement in condemnation cases.
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APPENDIX A

1.
CONDITIONS PRECEDENT IN AUTHORIZING ACT

Typical conditions precedent appearing in various authorizing
statutes are cited in the text of this brochure (supra, page 24). In the
case of monetary limitations, it is recognized that the requirement
for a statement that, in the opinion of the requesting official, the
acquisition will not exceed the limitation constitutes a problem for the
acquiring agency. This is because the determination of just compen-
sation is a judicial rather than a legislative function (e.g., Mononga-
hela Nav. Co. v. United States, 148 U.S. 312, 327 (1893) ; United States
v. New River Collieries, 262 U.S. 341, 343-344 (1923) ), so that at the
time of the r?est for condemnation the amount of the award of just

compensatiofi ) t known. Where there is doubt, however, as to
whether the av just compensation will be within the prescribed
limitation, no rea alternative exists to filing a complaint only,

acquiring agency is abld todetermine what the cost would be before
irrevocably committing i acquiring the property.

Of course, absent a statut itation on acquisition cost, where
it is known that the United State acquire the property regardless
of the amount awarded, it is nor tter to file a declaration of
taking and deposit the estimated just “ensation since this both
fixes the date of valuation and preclu@e payment of interest on
the amount so deposited. E.g., United S u@. Miller, 317 U.S. 369,
381 (1943).

The possibility that the amount of the awa%;ds the funds
available is among the historic situations in whic emnation ac-
tions may be discontinued and dismissed when th
cedure has been used. See, Carlisle v. Cooper, 64 Fe
(C.A. 2, 1894) ;. United States v. Orvegon Ry. & Nav. Co.,
528 (D. Ore. 1883). Use of a declaration of taking preclt
discontinuance and dismissal (except by stipulation with the j
owners under 40 U.S.C. sec. 258f) since title passes to the United
States upon the filing of a declaration of taking and deposit of esti-
mated just compensation in the registry of the court. E.g., United

States v. Miller, 317 U.S. 369, 380-381 (1943) ; Catlin v. United States.
324 U.S. 229 (1945).

unaccompanied by a ecfl&wjion of taking. Under such procedure the

(32)
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The determination of when it is appropriate and desirable to file
a declaration of taking and to make a deposit of the estimated just
compensation is primarily for the acquiring agency to make but it
is the view of this Department that where the authorization act sets
an express ceiling, use of the complaint procedure is particularly
appropriate. See, in this connection, S. Rept. No. 1597, 90th Cong.,
2d sess. (1968), pages 5-6, where, with respect to national park author-
ization, the Senate Committee on Interior and Insular Affairs
expressed the view “* * * declarations of taking should be the excep-
tion and no longer the rule.”™ (/bid.. p. 6). Similar views were ex-
pressed on the Senate floor. 114 Cong. Rec. (daily ed.) 812099-S12100,
S12104-S12105 (Oct. 4, 1968). While the Act then being considered
and passed by the Senate (Act of Oct. 18, 1968, 82 Stat. 1188) contains
no such express injunction, Senator Moss of Utah stated (114 Cong.
Rec. (datly ed.) S12100) : =
* % X it 18 absolutely mandatory in the view of the chairman
and in my vigw that no declaration of taking could be entered
in the acquiditi f land for the Biscayne National Monument
without prior tion with the committee and authorization
or acquiescence b nmittec.
In the light of such statemewt of understanding, where there are
statutory monetary limitati@nd the possibility exists that the
award would exceed the limitdtion)acquiring agencies may want to

consult with the appropriate c ee and obtain the authoriza-
tion or acquiescence of the vmnmitﬁ r to requesting the filing of
a declaration of taking. However, x@ is an executive branch
responsibility, the acquiring agency obviously-can exercise adminis-
trative discretion to use declarations of taki }
tion or acquiescence if the agency concludes tli:
its authority and for the best interest of the Gover
It is recognized that the complaint procedure @ulb in higher
acquisition costs because, under such procedure, ju ensation
is determined as of the date of trial. However, in view ofitht_penalty
provisions for making expenditures or authorizing obligatif
any appropriation or fund in excess of the amount available
no other means of protecting officers or employees of the United
are known in the present status of the law. The remedy appears to
to urge Congress to make funds available for Federal projects at the /
time they are authorized so that promipt land acquisition can be
achieved without a long period of possible price escalation.

hout such authoriza-
‘h action is within

2 Senator Hansen of Wyoming stated the preference that the view of the committee be
included In the text of the leglislation (ibid., p. S12104).
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2.
SETTLEMENTS

Supplementing the discussion which appears in the text (supra,
page 29) concerning settlements. it was concluded that it would be
helpful to have a statement of this Depavtment’s policy when an owner
insists that “severance damages™ be fixed in a definite amount for in-
come tax purposes in the stipulation for settlement in condemmation
cases. In negotiating settlements after condemnation cases have been
filed. as a matter of policy this Departanent has in general not con-
~erned itself with the tax ineidence upon the individoal landowners of
settlements which are made with them. We have sought to arrive at a
specified sum “inclusive of interest™ withont any breakdown of par-
ticular factors considered in arriving nt the settlement figure. We
adhere as closely as possible to the objective standard of the fair mar-
ket value at tife date of the taking, which the courts have long held
to constitute”t, nstitutional requirement of just compensation for
the taking of p property for public use. We primavily rely npon
the appraisal dat! ?ting the market valne of the property but, as
i1s normally the case‘h otiating compromise settlements. we con-
sider the litigative risk . particular case, interest which would
have to be paid on any de y over the amount deposited as esti-
mated compensation, and th&eguifics involved. However. as indicated,
we do not concern ourselves with ax incidence upon the individual
owners, which would be a subject ndard as contrasted to the ob-
jective standard which we endeavor tof6llow. Where an owner has
insisted upon the amount allocated to (ﬂﬂ nce damages being shown
and it becomes necessary to do so to 9ﬁ'e(‘tu¢m otherwise acceptable
settlement, it has been our policy to agree severance damages
being shown but not to exceed the amount deten@ed by the Govern-
ment’s appraisals for that purpose. 0

3. o

LAND AND NATURAL RESOURCES DIVIS%

DIRECTIVE NO. 11-68 O
Trial-@t{.

Re Preparation and Review of Appraisal Evidence for
demnation Cases.

Competent appraisal evidence with respect to the fair market value
of land taken for public use, as of the date of taking, is essential to
the intelligent settlement or effective trial of land condemnation cases.
Client agencies of this Division, having significant financial stakes in
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condemnation awards and settlement agreements, a1~ vitally interested
in uniform treatment of all landowners throughout each project area
and in attainment of sound compensation awards; they consequently
share a common interest with us in the development and review of
such appraisal evidence. They desire to use appraisers and appraisals
in pre-condemnation acquisitions of land, acceptable to trial attorneys
in the event condemnation is required, and thereby achieve greater
uniformity in appraisal standards between those employed by agency
appraisers and those required of witnesses at trial.

As a result of interagency land acquisition conferences, field inves-
tigations of United States Attorneys' offices and Division experience
over the past few months, we have concluded that the interest of the
Government may suffer in some districts as a result of one or more of
the following conditions:

1. Appraisals secured by acquiring agencies, either by staff or con-
tract appraisers,are inadequate for trial use or unsound on appraisal
criteria. In cases, time and expense is lost in securing
re-appraisals n@ justices often result to some landowners or to
the Government i&, terial changes in valuation data part way
through a land acqui% rogram.

2. Supplemental appr@, needed to provide competent trial
evidence, cannot be secu use of changes in land character-
istics during the lag period@ he taking to settlement or trial.

3. Trial or settlement is appwaghed without continued avail-
ability of such appraisal witne e competent and effective
for trial use.

4. Trial attorneys sometimes secure( - appraisals at figures
substantially above those established by % appraisals and use
the same in trial without benefit of either ap or staff appraisal
review. There is no basis for assuming tha undness of an
appraisal varies directly with the valuation leve at the Gov-
ernment has an obligation to use its highest apprajsal figure for
trial or settlement, without regard to the appraisa :@ysis em-
ployed, merely because it was supplied under Governmen @faisal
contract.
Client agencies of the Division have occasionally complaine @/

(1) accommodation appraisals are obtained in some instances by tria
attorneys to support negotiated settlement figures, (i1) trial attorneys
discredit agency appraisals, whether staff or contract, without any
sound appraisal basis, and discard them as a matter of course when
higher valuations are suggested, and (iii) the Department of Justice
is not utilizing agency and Division review capabilities effectively.

450-084—T71——6
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To meet such objections, if they be justified, and to provide a vehicle
for interchange of data between land acquisition 1genmes and the
Department of Justice, the following appraisal policy is hereby
adopted and its implementation directed by land acquisition attorneys
in the United States Attorneys’ offices and in this Division:

1. United States Attorneys shonld participate. whenever requested
by client agencies, in th.o selection of agency appraisers and the es-
tablishment of appraisal criteria to facilitate the use of agency staff
or contract appraisals at trial : such consultation should be conducted
whenever practicable at the inception of each land aecquisition
project.

2. Promptly after any land acquisition proceeding is initiated
and 1 all events within 3 months thereafter. the responsible attor-
ney should review appraisals provided by the client agency, require
their updating as necessary. and determine whether supplemental

appraisals wi needed for trial.
3. Where su ntal appraisals are required, in such attorney’s
opinion, prompt ngements should be made for any that are

needed to value the | rty for settlement purposes under the legal
criteria that control the ghse; and timely arrangements should be
made for preparation of'qns )plemental appraisal that will only
be required in the event of t

4. Whenever two or more r nls of particular property,
whether supplied by the .1,qen ined by the trial attorney,
have a valuation spread in excess o rercent of the high appraisal
figure the trial attorney shall, w henever |gt=nclos of trial setting
permit. submit such appralsals for reviex he regional or central
office of the acquiring agency as appmprm(& ether with a state-
ment of his proposed use of such appraisals i tlement or trial
of the subject case. &/,

5. If the acquiring agency office to which the %
been submitted disapproves the valunation level of a
are planned for use at trial or in connection with set
gotiations, said appraisals and notice of disapproval sha
warded to the C'hief of the Appraisal Section. Land and N @
Resources Division, for /

(a) appraisal review,

(b) opinion whether either or any said appraisals is supported
by sound appraisal criteria, and

(¢) recommendation whether an additional appraisal should

be obtained.
6. Whenever an appraisal has been disapproved by Appraisal
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Section review as above provided, the trial attorney shall not pro-
ceed to trial or settlement of the tract for whicii said appraisal
has been made, unless:
(a) he determines, in the exercise of his best judgment, not to
use the disapproved appraisal, or
(b) he secures a new appraisal of the property by an appraiser
who is approved by the Chief of the \ppraisal Section, uses ap-
praisal criteria similarly approved, and substantially concurs in
the valuation level of the disapproved appraisal. or
(¢) he secures the authorization of the Chief of the Land Ac-
quisition Section to proceed to trial or settlement on the basis of
the disapproved appraisal.

7. Appraisers should be selected, or approved for agency use, not
only with respect to their competency and etfectiveness as witnesses,
but also with respect to their potential longevity and availability
for<phe period required to bring the matter to trial. \ppraisers
sl u‘lgm evaluated periodically on the basis of their litigative

suce failure: and no further use should be made of those
whose :asals have been repeatedly determined to be either too
liberal or téb conscrvative.

0 C'Lype O. Marrz,

Assistunt Attorney General,
NOVEMBER 22. 19

%@
s
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APPENDIX B

Form 1
SUGGESTED WORDING FOR VARIOUS ESTATES IN LAND

a. Fee

The fee simple title (to Tract Nos. ... 4 AR AR cosves Y
subject, however, to existing easements for public roads and highways,
public utilities, railroads and pipelines.

b. Flowage Easement (Permanent Flooding)

The perpetual right, power, privilege, and easement permanently to
overflow, flood, and submerge (the land described in Schedule “A” #*)
(Tract Nos, ... B (7 S ) [and to maintain mosquito control]
in connection with the operation and maintenance of the __.__._____._
________ project as authorized by the Act of Congress approved ...
_________ ogether with all right, title, and interest in and to the
timber, z es, and improvements situate on the land [except-
ing . or in attached list, identify those structures not
des:gned for abitation which, the project representative de-
termines, may re#lo the land) ], and the continuing right to clear
and remove any bn:&ris, and natural obstructions which, in the
opinion of the repr of the United States in charge, may be
detrimental to the pmj@ vided that no structures for human
habitation shall be constr maintained on the land, and pro-
vided further that no other shall be constructed or main-
tained on the land except as 1 pproved in writing by said
representative of the United States ,(0 arge of the project,** reserv-
ing, however, to the landowner(s) thaiprheirs and assigns, all such
rights and privileges as may be used an yjayed without interfering
with or abridging the rights and ease ereby acquired; the
above estate is taken subject to existing ea for public roads
and highways, public utilities, railroads and pipe u@

21 In takings related to navigable waters, the lower boundary line o@y and bounds

description shoul be in general terms of the existing ordinary high Stmark, rather
than a specific contour line. This will avold a poseible hlatus between the

nd bounds
description of the tract taken and the old high watermark, in the event the a glneer's
finding of the high watermark iz challenged.
B Where the lowage easement estate ls to be acquired In an area where the wyﬂlve
1

oll, gas or mineral development or there {g potentlal development in the future, ollow-
ing clause will be added to the above estate: '‘provided further that any exploration or
exploitation of oll, gas and minerals shall be subject to Federal and State laws with respect
to pollution and shall not create floatable debris."”
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c. Flowage Easement (Occasional Flooding)

The perpetual right, power, privilege, and easement occasionally to
overflow, flood, and submerge (the land described in Schedule “A” )

(Tract Nos, ———-.. TR and ... ) [end to maintain mosquito
control] in connection with the operation and maintenance of
the oo project as authorized by the Act of Congress
approved oo , and to operate the project in such a manner

as to fulfill the purposes of its construction and other purposes which
may develop in the future and do not-greatly vary from present pur-
poses, together with all right, title, and interest in and to the struc-
tures and improvements now situate on the land [excepting .. ..
(here, or in attached list, identify those structures not designed for
human habitation which, the project representative determines, may
remain on the land) ] ; provided that no structures for human habita-
tion shall be constructed or maintained on the land except as may be
approved in wri by said representative of the United States in
charge of the proj * regerving, however, to the landowner(s), their
heirs, and assigns, ch rights and privileges as may be used and
enjoyed without in g with or abridging the rights and ease-
ments hereby acquired ;*the ve estate is taken subject to existing
easements for public mad@ ighways, public utilities, railroads
and pipelines,
d. Access Road Easement y
A perpetual and assignable ease and right(s)-of-way to lo-
cate, construct, operate, maintain, and #epair a roadway and utility
lines in, upon, over and across (the land ibed in Schedule “A”)
(Tract No& ...... g R s R ) er with the right to
trim, cut, fell and remove therefrom all t erbrush, obstruc-
tions, and any other vegetation, structures, o
limits of the right(s)-of-way; subject, however, to
for public roads and highways, public utilities, rail and pipe-
lines; reserving, however, to the landowner(s), (his/ %ﬁ}eir)

heirs, executors, administrators, successors (if corporate o and
assigns the right to use the surface of such land as access @ir

adjoining land. O/
NoTE: Use of the above reservation clause may decrease severance da.mny/
substantially. However, the using agency should be formally contacted to
ascertain whether the nature of the installation requires exclusive use
of the access road by the Government. Transmittal letter should indicate

compliance,

= fee footnote 21 supra, page 88.
% Bee footnote 22 eupra, pagce 89,
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e. Borrow Easement

A perpetual and assignable right and easement to clear, borrow,
excavate and remove soil, dirt, and other materials from (the land
described in Schedule “A”) (Tract Nos. ______ N2 eme and ______ }
subject to existing easements for public roads and highways, public
utilities, railroads and pipelines, and reserving to the owners, their
heirs, and assigns all such rights and privileges in said land as may
be used and enjoyed without interfering with or abridging the right
and easement hereby acquired.

f. Borrow Pit and Spoil Area Easement and Right-of-Way

The temporary easement and right-of-way for a period not to
exceed ________________ , in, over, and across (the land described in
Schedule “A™) (Tract Nos. ______ § e )] (s ) for the pur-
pose of removing borrow material-and/or of depositing waste material
thereon in ¢ @tion with the construction, operation and ainte-

nance of ___,\J _project;*® together with the right to trim, cut,
fell and remove r, underbrush and other vegetation, structures,
and any other o ions or obstacles; reserving, however, to the

owners of the said land¢their heirs, administrators, executors, suc-
cessors, and assigns, all m{ ights and privileges as may be used and
enjoyed without interferi th or abridging the rights and ease-
ments hereby acquired; the tate is taken subject to existing
easements for public roads an ays, public utilities, railroads
and pipelines.

g. Drainage Ditch Easement /

A perpetual and.assigxmble easement angd right-of-way in, over and

across (the land described in Schedule * (Tract Nos. ...,
...... and -_____), to construct, maintain, r, operate, patrol
and replace a drainage ditch, subject, however, xjsting easements
for public roads and highways, public utilities, ra and pipe-
lines. O
h. Extinguishment of Rights in Cemetery

All outstanding right, title and interest (in the land descr@ i
Schedule “A”) (Tract Nos, ------ " M yand ... )s subje)x;
existing easements for public roads and highways, public utilities,
railroads and pipelines.

= The easement estate may be limited as to time, depending on project requirements.
® The easement estate may be permanent depending on project requirements.

MARCH 22, 1984
Ch. 13, p. 38



43

i. Leasehold Estate for Unimproved Land *

A term for years ending June 30, 19__, extendible for yearly periods
thereafter at the election of the United States until June 30, 19__, notice
of which election shall be filed in the proceeding at least thirty (30)
days prior to the end of the term hereby taken, or subsequent extensions
thereof, together with the right to remove, within a reasonable time
after the expiration of the term taken, or any extension thereof, any
and all improvements and structures placed thereon by or for the
United States, subject, however, to existing easements for public roads
and highways, public utilities, railroads and pipelines.

j. Moratorium on Outstanding Minerals.

The free and unrestricted use of (the land described in Exhibit
...... ) (Tract Nos. ..____, ————__and __.___) free and clear of all
rights of ingress egress or all use of the surface thereof for any
and all purposes, iricluding exploration or removing oil, gas and other
minerals therefro riod of ______ years, or for such shorter
period as may be dete ed by the Secretary of the ________ ; subject,
however, to existing easeﬁts for public roads and highways, public
utilities, railroads and pipelingé.

k. Railroad Easement &

A perpetual and assignable casemenp and right-of-way in, on, over
and across (the land described in Se e “A"™) (Tract Nos. ______ \
______ and ______) for the location, %ction, operation, mainte-
nance, replacement, and/or removal of a‘railzead and appurtenances
in connection with ___._________ project; foﬂer with the right to
trim, cut, fell and remove underbrush, obst ops, and any other
vegetation, structures, or obstacles within the I f the right-of-
way; reserving, however, to the landowners, t}‘%s, executors,
administrators, successors, and assigns, all right, ti terest and
privileges as may be used and enjoyed without interfening with or
abridging the rights thereby taken for said public uses; the a estate

is taken subject to existing easements for public roads and hlg@f s,
public utilities, railroads and pipelines. é

1. Road Easement @

A perpetual and assignable easement and right-of-way in, on, ove
and across (the land described in Schedule “A™) (Tract Nos. ._____ ;
------ and --____) for the location, construction, operation, main-
tenance, replacement, and/or removal of roads and highways and
appurtenances thereto; together with the right to trim, cut, fell and

7 Because leasehold estates for Improved land necessarily vary widely no attempt has
been made to set out a suggested form. The estate for a leasehold term for !mproved lands

should describe adequately the locatlon, structures, improvements, as well as appurtenances,
ete.
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remove underbrush, obstructions, and other vegetation, structures, or
obstacles within the limits of the right-of-way; [reserving, however,
to the landowners, their heirs, executors, administrators, successors,
and assigns, all right, title, interest, and privileges as may be used and
enjoyed without interfering with or abridging the rights hereby ac-
quired by the Government;] *® the above estate is taken subject to
existing easements for public. roads and highways, public utilities,
railroadg and pipelines.

m. Temporary Easement for Exploratory Purpose

An easement in, across, and over certain land designated and de-
scribed as Tract No. ... - for a period of ... months beginning
(date) (or with the date of possession under this proceeding), the
estate consisting of the right of the Government, its representatives,
agents, and contractors to survey, appraise, conduct test borings, and
conduct othep exploratory work necessary to the design of a public
works proiz bject to existing easements for public roads and
highways, p%litie&, railroads and pipelines; reserving, however,
to the landown ir heirs, executors, administrators, successors,

and assigns all mg tit ) interest and privilege as may be used and
enjoyed without intepfering with or abridging the rights being

acquired.
n. Utilities and/or Drai asements

A perpetual and assignabl ent(s) and right(s)-of-way to
locate, construct, operate, maint epair, patrol and remove utili-

ties (specifically name them) and/ o:ffnage easements (specifically
name them) in, upon, over and acro (@ nd described in Schedule
“A”) (Tract Nos. - S i - together with the right
to trim, cut fell and remove therefrom all derbrush, obstruc-
tions, and any other vegetation, structures, tacles within the
limits of the right(s)-of-way; subject, however, isting easements
for public roads and highways, public utilities, ra¥
lines; reserving, however, to the landowner(s), (hi
heirs, executors, administrators, successors (if corporate
assigns all right, title, interest and privilege as may be exe
enjoyed without interference with or abridgement of the ease
and right (s) hereby taken for said public uses.

2 The bracketed clause may be ellminated where advisable,
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Form 2
OFFER TO SELL REAL PROPERTY
Project

Tract No.
Condract No.

The undersigned, hereinafter called the Vendor, in consideration
of the mutual covenants and agreements herein set forth, offers
to sell and convey to the United States of America and its assigns,
the fee simple title to the following described land, with the build-
ing and improvements thereon, and all rights, hereditaments, ease-
ments, and appurtenances thereunto belonging, located in the County
of 4 . ,Stateof ________________ , bounded and de-

The terms and cond;i of this offer are as follows:

(1) The Vendor a at this offer may be accepted by the
United States through a% authorized representative, by de-
livering, mailing, or telegrap iQSh notice of acceptance to the Vendor
at the address stated below, at any’time within ______ () month(s)
from the datg hereof, whereupon er and the acceptance thereof

become a binding contract.
(2) The United States of America a )é o pay to the Vendor for

said land the sum of . _______ (€ J— ble on the acceptance
of this offer and approval of the Vendor’ s tit ided the Vendor
can execute and deliver a good and sufficient warranty deed
conveying said land with the hereditaments and a nances there-

fee simple, free and clear from all liens and encum except
those specifically excepted or reserved above, together with all right,
title, and interest of the Vendor in and to any streams, alleys, roads,
streets, ways, strips, gores, or railroad rights-of-way abutting or ad-
joining said land.

(8) It is agreed that the United States will defray the expenses
incident to the preparation and recordation of the deed to the United
States and the procurement of the necessary title evidence.

unto belonging to the United States of America an Jjaalgns, in
ces
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(4) The Vendor agrees that all taxes, assessments, and encum-
brances which are a lien against the land at the time of conveyance
to the United States shall be satisfied of record by the Vendor at or
before the transfer of title and, if the Vendor fails to do so, the
United States may pay any taxes, assessments, and encumbrances
which are a lien against the land ; that the amount of any such pay-
ments by the United States shall be deducted from the purchase price
of the land; that the Vendor will, at the request of the United States
and without prior payment or tender of the purchase price, execute
and deliver the general warranty deed to the United States, pay the
documentary revenue stamp tax, and obtain and record such other
curative evidence of title as may be required by the United States.

(5) The Vendor agrees that loss or damage to the property by fire
or acts of God shall be at the risk of the Vendor until the title to
the land and deed to the United States have been acoepted by the
United Statesgthrough its duly authorized representative or until the
right of ocmz s and use of the land, as hereinbelow provided for,
has been exel@) y the United States; and, in the event that such
loss or damage r& he United States may, without liability, refuse
to accept con‘veyangf the title or it may elect to accept conveyance
of title to such prnpe@ which case there shall be an equitable
adjustment of the pure ice.

(6) The Vendor agrees& e United States may acquire title
to said land by condemnatio other judicial proceedings, in which
event the Vendor agrees to ¢ with the United States in the
prosecution of such proceedings; agrees that the consideration herein-
above stated shall be the full amountﬁ e award of just compensa-
tion, inclusive of interest, for the taki aid land; agrees that any
and all awards of just compensation that q made in the proceed-

ing to any defendant shall be payable an ible from the said
amount; and agrees that the said consideratio be in full satis-
faction of any and all claims of the Vendor for lé)ayment of the
right of occupancy and use hereinafter provided fo aragraph 7.

(7) As additional consideration for the payment o 'gﬂz»urchase
price hereinabove set forth, the Vendor hereby grants United
States the right of immediate occupancy and use of the lan y
purpose whatsoever from and after the acceptance by the
States of this offer until such time as said land is conveyed To the
United States and, upon demand, the Vendor will immediately vacate
the property and deliver possession to the United States.

(8) It is agreed that the spouse, if any, of the Vendor, by signing
below, agrees to join in any deed to the United States and to execute
any instrument deemed necessary to convey to the United States any
separate or community estate or interest in the subject property and to
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relinquish and release any dower, curtesy, homestead, or other rights
or interests of such spouse therein.

(9) The Vendor represents and it is a condition of acceptance of
this offer that no member of or delegate to Congress, or resident
commissioner, shall be admitted to or share any part of this agree-
ment, or to.any henefits that may arise therefrom; but this provision
shall not be counstrued to extend to any agreement .if made with a
corporation for its general benefit.

(10) The terms and conditions aforesaid are to apply to and bind
the heirs, executors, administrators, successors, and assigns of the

Vendor.
(11) All terms and conditions with respect to this offer are ex-

pressly contained herein and the Vendor agrees that no representative
or agent of the United States has made any representation or promise

with respect to thisoffer not expressly contained herein.
Signed, Seale LgDelivered this ________ day of ________ , 19..

Witnesses.?®
................... &.- N SR~ oS, . |

il O """""" Spouse of Vendor
......................... (S\ (Seal)
Vendor

------------------ (Nlna_nda\ddrul]/l!\ ST

Acceptance of Offer to Sell Real P%y

Date: G/‘
The offer of the Vendor contained herein is hereby @ ted for
and on behalf of the United States of America. é

--------------- ( _r\:a:e_;n}?ﬁ::;g
Witness:?°__________________ GO/

® These spaces wili be used for witnesses signatures if required by State law.
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Form 3
OFFER TO SELL EASEMENT
Project
Tract No.
Contract No.

The undersigned, hereinafter called the Vendor, in consideration
of the mutual covenants and agreements herein set forth, offers to sell
and convey to the United States of America and its assigns, a per-
manent and assignable easement for the purpose set forth in Exhibit
B, in, upon, over, and across that certain tract of land described in
Exhibit A, hereto attached and made part hereof.

The terms and conditions of this offer are as follows:

(1) The or hereby agrees that this offer may be accepted by
the United 5, through any duly authorized representative, by
delivering, ma or telegra.phing a notice of acceptance to the
Vendor at the a

A3

(2) The United States to pa.y to the Vendor for said ease-
ment and rights the sum o ____ {S ______ ), payable upon ac-

ceptance of this offer and ap f the Vendors title; provided
the Vendor can execute and deliv ood and sufficient genera.l war-

ranty deed conveying said easemen rlghts to the United States
of America and its asmgns free a from all liens, encum-
brances, said conveyance to be subject on the existing easements

and rights set forth in said Exhibit B. ,p
(3) The Vendor agrees to satisfy of record,
said easement and .rights, such taxes, assessmen
which are a lien against the land, as the United
and, if the Vendor fails to do so, the United States ma
assessments, and encumbrances which are a lien agai
that the amount of any such payments by the United Sta
deducted from the purchase price of the easement; that the r
will, at the request of the United States and without prior payz;t
or tender of the purchase price, execute and deliver the general war-
ranty deed to the United States conveying the easement and rights
herein described, pay the documentary revenue stamp tax, and obtain
and record such other curative evidence of title as may be required

by the United States.

(4) It is agreed that the United States will defray the expenses
incident to the preparation and recordation of the deed to the United
States and the procurement of the necessary title evidence.

before conveying
encumbrances
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(5) The Vendor agrees that the United States may acquire title to
said easement and rights by condemnation or other judicial proceed-
ings, in which event the Vendor agrees to cooperate with the United
States in the prosecution of such proceedings; agrees that the consider-
ation hereinabove stated shall be the full amount of just compensation,
inclusive of interest, for the taking of said easement and rights;
agrees that any and all awards of just compensation that may be made
in the proceeding to any defendant shall be payable and deductible
from the said amount; and agrees that the said consideration shall
also be in full satisfaction of any and all claims of the Vendor for the
payment of the right of occupancy and use hereinafter provided for in
paragraph (6).

(6) As additional consideration for the payment ‘of the purchase
price hereinabove set forth, the Vendor hereby grants to the United
States the right o?)mediabe occupancy and use of the land in which
said easement is nted for the purpose of exercising any of
the rights describedi Exhibit B from and after acceptance by
the United States of er until such time as said easement is
conveyed to the United S

(7) The spouse, if any, of endor, by signing below, agrees to
join in and execute the deed to States.

(8) The Vendor represents an 19 a condition of acceptance of
this offer that no member of or del Congress, or resident com-
missioner, shall be admitted to or sha part of this agreement,
or to any benefits that may arise therefrofn ; but this provision shall
not be construed to extend to any contract i r@e with a corporation
for its general benefit.

(9) The terms and conditions aforesaid are to mm and bind the
heirs, executors, administrators, successors, and as§i ﬁ@ the Vendor.

(10) All terms and conditions with respect to this o xpressly
contained herein and the Vendor agrees that no representa l.@u.g'ent

of the United States has made any representation or pro ith
respect to this offer not expressly contained herein. ?
Signed, sealed, and delivered this __.____ day of .. e - .@.
Witnesses : O’
___________________________________________________ (Seal) /
(Vendor)
___________________________________________________ (Seal)
(Bpouse of Vendor)
___________________________________________________ (Seal)
(Vendor)
................................................... (Seal)

(Bpouse of Vendor)
Notice of acceptance of this offer isto be sent to:

- — -

(Name and address)
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Acceptance of Offer to Sell Easement
Date:

The offer of the Vendor contained herein is hereby accepted for and
on behalf of the United States of America.

Witness :
--------------------------- Contracting Officer
Exhibit “A”
Description of Tract No.
7 Exhibit “B”
Estate an to be conveyed to the United States of America
and its assigns ibe appropriate estate].

O Form 4

CERTIFICATE O ECTION AND POSSESSION %°

a8 Thadt No cuvsuunaws , and containing £ = , (proposed to be)
acquired by the United States of America in co ion with the ____
________ projéct; (ool wovuivaiuicnamupusuuasas

in the condemnation proceeding entitled _____________ .Q{ ________
CHALNG s rsnmmssoniems o

1. That I am fully informed as to the boundaries, lines and copfiers
of said tract; that I found no evidence of any work or labor having
been performed or any materials having been furnished in connection
with the making of any repairs or improvements on said land; and
that I made careful inquiry of the above-named vendor (and of the
occupants of said land) and ascertained that nothing had been done
on or about said premises within the past ... months that would

% To be prepared at or near taking date.
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entitle any person to a lien upon said premises for work or labor
performed or materials furnished.

2. That I also made inquiry of the above-named vendor (and of all
occupants of said land) as to his (their) rights of possession and the
rights of possession of any person or persons known to him (them),
and neither found any evidence nor obtained any information showing
or tending to show that any person had any rights of possession or
other interest in said premises adverse to the rights of the above-
named vendor or the United States of America.

3. That I was informed by the above-named vendor (and by all
other occupants) that to the best of his (their) knowledge and belief
there is no outstanding unrecorded deed, mortgage, lease, contract,
or other instrument adversely affecting the title to said premises.

4. That to the best of my knowledge and belief after actual and
diligent inquiry and,physical inspection of said premises there is no
evidence whatevep/ofsiny vested or accrued water rights for mining,
agricultural, and m@ uring, or other purpose; nor any ditches or
canals constructed by ing used thereon under authority of the
United States, nor any eyploration or operations whatever for the
development of coal, oil, gas, @er minerals on said lands; and that
there are no possessory rights xistence owned or beln-:r actlvely
exercised by any third party un resen vation c.onts.med in any
patent or patents heretofore issu éUmted States for said
land.

5. That to the best of my knowledge a ief based upon actual
and diligent inquiry made there is no outsta rlght whatsoever in
any person to the possession of said pre r any outstanding
right, title, interest, lien, or estate, existing or b& sserted in or to
said premises except such as are disclosed and eviﬂ%y the public
records.

6. That said premises are now wholly unoccupied and vadaht except
for the occupancy of the following, from whom disclaimef (8))of all
right, title and interest in and to said premises, executed on i

dayof ________ ,19__,has (have) been obtained :
Name _________________ 5 AOATORE oonccnc v , Statement O
IRVEERaE I .o iinnonin s omsnms m e m e s S e /
Dated this_____dayof .—_.____.19...
Approved
T Nemey
"""""""""" Mmoo
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Form 5
DiscLaiMER
State of . ol &
County of-.ccucisvansuis of
We (I} cmemsrrmr e (wife) (husband), being first

duly sworn, depose and say (deposes and says) that we are (I am)
occupying all (a part) of the land (proposed to be) acquired by the
United States of America from .- . ____ , described
| acres, Tract No. _.__.____ L 41 % | County,
State of __ .. , and do hereby aver that we are (I am) occu-
pying said land as the tenants (tenant) of ________________ ; that we
(I) claim no right, title, lien or interest in and to the above-described
premises or part thereof by reason of said tenancy or otherwise
and will va id premises upon demand for the possession of said
lands by the U tes of America.

We (I) furth that this disclaimer may be presented to any
court having jurisdigtion pver condemnation proceedings relating to
the above-described propérty, and such court is authorized to enter an
order dismissing the undersi from said cause without compensa-
tion and without adjudicatien) of ¢osts against the undersigned.

Dated this ... dayof _Z. - 19__.

o
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Form 6

CLOBING STATEMENT

LT R e e P Sy e PR Date of closing. .. ... ___.__. 19._.
..................................... Address or description of property:
Sale price.ccoccsusonuisrornalnises  LRREE SR S AR A S R R S e
Address. c.cuvaciicsivmssevssvesmssvas  cissistansiinssssnsiiessnaansesw
[ 871 SO Btate..coua-a CoUntY . .civcivsnans State. . ...
SR PIROE . o i 0w i o i e e A bl
_________________________________________________ IR NN R R e mememen.
________________________________________________ LA R RN R R et
Payment in full of principal of existing first mortglge] E S ses e
J T P o~ gt o A D~ = g eyt
Interest thereonfrom._.__._._______ WOrceaosuins Sodueesns L
Payment in full of principal of existing second mort-
‘.‘o _________________________________________ } _________ LR NN N
MU0 o e
Interest thereon from..___.__.__.____ [ 7 T canemanae: FHHO X
Payment of ymw ................................... HEe0 89
____________ B e e T el L WP L L
_______________ &_‘___________________________ T N N
Delinquent taxes for year.. .. _..___ paid to County
Treasurer.. ....._. y" _________________________________ LR
B S < T LR I O I
Recording fees...____.. 0 ........................... *ses s
Revenue stamps._._____.____ @ .......................... L
Real estate sale commission
_______________________________ ool e | e LI I I
_________________________________ A e esvEre e LN
_______________________________________________________ LI
_______________________________________________________ sE s s
Balance dueseller_. _ _ . ________ K@ .............. st
Balance due United States of America....... >~ O ........... AR R R

The above is a complete, true and correct account fdn received and dis-
bursed by me in closing the sale of property described a ead of this State-

ment. @
""""" &ﬂ;ﬁ:uuQEQW'"“"""
I/We have examined the above Statement and find it correct. T@ wi-
edgesthat §__ ... ___.. has been disbursed as above with my/our app d

for my/our account and benefit, which said sum is the sale price set forth in my¥/our
Option Agreement with the United States of America, and I/we acknowledge
receipt of the balance due me/us as shown above.
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Form 7

In the United States District Court for the Southern District of
Indiana at Evansville

Declaration of Taking
Civil Action No. ______

UNTTED STATES OF AMERICA, PLAINTIFF
.
125.48 Acres or Lanp, More or Lrss, Srruate 1N Perry CoUNnTY,
STATE OF INDIANA, AND CHARLES E. ALLEN, ET AL., DEFENDANTS

To the Honorable, the United States District Court :
______________ , Secretary of the Army of the United States,

that :

1. (a) The m einafter described is taken under and in accord-
ance with the Ac&- gress approved February 26, 1931 (46 Stat.
1421, 40 U.S.C. 258% acts supplementary thereto and amenda-
tory thereof, and under @unhar authority of the Act of Congress
approved April 24, 188 t. 94, 33 U.S.C. 591), which act au-
thorizes the acquisition of r river and harbor purposes; the
Act of Congress approved Mafe 909 (Pub. L. 317, 60th Congress,
2d Session), which act authorize @(onst.mction and modification
of existing river and harbor improvefnents; and the Act of Congress
approved October 24, 1962 (Pub. L. BV@, which act appropriated
funds for such purposes.

(b) The public uses for which said lan ken are as follows:
The said land is necessary adequately to pro the improvement
of rivers and harbors and for other uses incid ﬁereto. The said
land has been selected by me for acquisition by the States for
use in connection with the construction of Cannelton and Dam,
and for such other uses as may be authorized by Congress mxecu-
tive Order.

2. A general description of the land being taken is set
Schedule “A” attached hereto and made a part hereof, and is a desCrip-
tion of the same land described in the complaint in the above-enfitled
cause.

3. The estate taken for said public use is the fee simple title, subject,
however, to existing easements for public roads and highways, public
utilities, railroads and pipelines.

4. A plan showing the land taken is annexed hereto as Schedule “B”
and made a part hereof.

5. The sum estimated by me as just compensation for said land,
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with all buildings and improvements therevn and all appurtenances
thereto and including any and all interests hereby taken in said land,
is set forth in Schedule “A” herein, which sum I cause to be deposited
herewith in the registry of the said court for the use and benefit of
the persons entitled thereto. I am of the opinion that the ultimate
award for said land probably will be within any limits prescribed by
law on the price to be paid therefor.

In witness whereof, the United States of America, by its Secretary
of the Army, thereunto authorized, has caused this declaration to be

signed in its name by said - _______ s Secretary of the Army,
this wcauus kY of coccccus A.D. 19__, in the City of Washington,
District of Columbia.

Secretary of the Army.

7 ScHEDULE “A”

The land which ubject matter of this proceeding aggregates
125.48 acres of land, less, situate and being in Perry County,
State of Indiana. A description of the lands taken, together with the
names and addresses of pu owners thereof, and a statement of
the sum estimated to be just ation therefor, are as follows:

Tract ﬁl

Situate in the State of Indiana, Co of Perry, T7TS,R3 W,
Sections 13 and 14, on the right bank of th: io River (720.5 mile),
more particularly described as follows: &

Beginning at a point in the center of India
66, said point being common to the lands now
by Tony Paulin, et ux, and the subject owner and
Southwestwardly 225 feet, more or less, along the cen e of said
Highway from its intersection with the East-West Hal%on line
of Section 14; thence with the center line of said High 0& it
meanders

Northeastwardly 2,420 feet, more or less, to a point in the d Q/
stream property line of Conalee Van Hoosier Dauby; thence wi /
the said Dauby’s line

S 26° 10’ E 470 feet, more or less, to a point in the low water mark
of the Ohio River; thence downstream with the said low water mark
as it meanders

Southwestwardly 2,320 feet, more or less, to a point in the upstream
property line of Tony Paulin, et ux; thence with the said Paulin’s line

N. 38° 40" W 230 feet, more or less, to the point of beginning, con-
taining 10.00 acres, more or less.

te Highway. No.
merly) owned
referenced
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The above described land is the same land as that described in a
deed from Conalee Dauby and August Dauby, her husband, to Charles
E. Allen and Marie H. Allen, husband and wife, dated 28 June 1955,
recorded in Deed Book 57, Page 415, in the records of Perry County,
Cannelton, Indiana.

Name and address of purported owner:
Charles E. Allen and Maria Allen, his wife
Route 1, Box 100
Cannelton, Indiana

Name and address of additional parties having or claiming an
interest in the land :
American Cannel Coal Company, Inc.
Address Unknown
(Coal and mineral interest recorded in Deed Book 59, Page 304
of I)ﬂ ecords of Perry County, Indiana)

John Sa

Address U

(Mineral inte rded in Deed Book 59, Page 304 of Deed
Records of Pem@nty, Indiana).

Nelda Kelly

Address Unknown

(Y4 interest in gross in m minerals recorded Miscella-
neous Record “U” Page 5 iscellaneous Records of Perry

County, Indiana.) 5(
Estimated compensation : $2,2 (5& O
SceepuLE “B” 0
[Map) Q.
04
Q
<Y
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DEPARTMENT oF JUSTICE
LAND AND NaTuraL REsourcEs Division
APPRAISAL ANALYSIS

(For Use by Attorneys and Appraisers)

Analyzed by: Date:
Name of Acquiring Agency:
Identification of Property (Civil No., Tract No., etc.)
REPORTED Before After Compensation
VALUES Value Value
Appraiser Take Damages Total
(1)ciccccnna BB, cocvesss meesesms areeesms essmssmwes ——mm

--------------------------

--------------------------

O ce, B, Mo s Wreieine somcisss Sasiies
INSTRUCTIONS: Items not able, indicate by N/A in ap-
propriate blanks. Check (v/) if is affirmative; write (No) if
answer is negative. Use reverse side ain all items marked (No)
A8 necessary. /
A. CAPTION (Compare with Declars- Y
tion of Taking or Complaint) ép r. Appr. Appr.
(2) 3
a. Project and Parcel No. Correct? ----@ ............
b. Owner's Name Correot? .... /‘.-_- ......
¢. Legal Description Correot? .____. .@.- ......
d. Total Area of Property Correct? ...... L\ cemeee
e. Area Acquired Correot? _.____. -..@ pean
f. Area of Remainder Correet? ..__.. ...... a

B. EFFECTIVE DATE OF AP-

PRAISAL O/
a. Coincides with D. of T. Yoot iccic cvasea amasa J

b. Does not coincide with D. of T. but
is satisfactory Yes? .ooen e ceeeea
C. PURPOSE OF THE APPRAISAL
a. Definition of value compatible with

Federal law Yl cecune apauss seeses
b. Estate appraised correct Yol ciccia sanewe weswes
¢. Taking accurately defined Yes? _.._.. M e e
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. PREMISE OF THE APPRAISAL

a. Develops the applicable appraisal tech-
niques

b. Follows the applicable legal rules

. METHOD OF APPRAISAL

a. Appraisal method and technique com-
patible with appraisal’s

(a) purpose
(b) premise

b. Before and after approach in partial
taking supported

c¢. Omission of one or more value ap-
proaches justified

d. Were improvements and interests (min-
eral, gas, etc.) evaluated based on
their contribution to the whole

e. Salvage value of improvements and
growing crop values considered

DESCRIPTION

a. Land des ion—including soil types,

topog

c.
b. Improveme%‘xtiﬁed, located and
il, t

described
¢. Minerals, gas,

ufiber and growing
crops identified

d. Description of prope ore and after

taking

. HIGHEST AND BEST Usey
a. Set forth and justified

b. Alternatives discussed

Yes?

Yes?

c. Highest and best use after the taking
forth and justified &es?

. MARKET DATA
a. Prior sale of subject property considered
b. Cost data justified and supported
¢. Depreciation, including physical, func-
tional and economic obsolescence de-
fined, analyzed and supported
d. Income, expense and capitalization rates
analyzed and supported
e. Capitalization technique analyzed and
supported
Comparable sales verified, described,
analyzed and related to subject prop-
erty
g. All sales reported whether or not com-
parable

:"‘b

I. DAMAGES AND OFFSETTING BENE-

FITS
a. Appropriately outlined and discussed
b. Adequately analyzed and supported
c. According to Federal law
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J. CORRELATION AND CONCLUSION
a. Appropriate discussion Yes?
b. Conclusion sound and convincing Yes?
¢. Mathematical computations are

correct Yes?
K. CERTIFICATION
a. Standard clauses included Yes?
b. Effective date of valuation estab-
blished Yes?
c. Appraised values set forth Yes?
d. Signed Yes?
L. EXHIBITS
a. Appropriate pictures Yes?
b. Date of pictures established Yes?
¢. Map showing subject and compa-
rables Yea?

d. Plat plan, su and map of area Yes?
M. QUALIFICATIW F APPRAISER

a. In report y Yes?

b. Well qualified d) Yes?
N. GENERAL

a. Would appraiser be uga @@m Yea?

b, Does Government have other ap-

praisals; if (Yes) explain Yes?
o. Are additional appraisals w&r@
ed; if (Yes) expiain ea?

Appr. Appr. Appr.

(1) (2)

-----------

(3)
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5-14.000 UNIFORM APPRAISAL STANDARDS FOR FEDERAL LAND
ACQUISITIONS (1973)

FOREWORD

These uniform appraisal standards represent one step—a long one
—among several steps which have been taken looking toward in-
creased uniformity, fairness and efficiency in the acquisition of real
property by Federal agencies.

Perhaps the first such step was the issuance of the pamphlet en-
titled A Procedural Guide for the Acquisition of Real Property by
Governmental Agencies. The issuance of that publication was in
furtherance of a strong belief that Federal land acquisition should
be a model of fairness and efficiency. That same belief led to the
second major step which was the establishment of the Interagency
Land Acquisitﬁ ~onference, under whose auspices these uniform
appraisal standa published.

These uniform a 1sa] standards stand as a good illustration of
interagency coordinathhey are the result of the work of the
Interagency Land Acquisitfon Conference’s Committee on Uniform
Appraisal Standards. That @ ittee had as members representa-
tives of Federal agencies, as -

Harold S. Harrison, Depar t of Justice, Chairman

Robert H. Alsover, Departm ustice
Harold Gold, Department of t avy with Abner Frank as
alternate

Samuel Hanenberg, Department o t%‘ Force with Grant

Reynolds as alternate
James McCormack, Department of B% and Urban
Development /‘

George Miron, Department of the Interior
While the Committee’s own experience and knowledge ‘inthe valua-
tion of real property was extensive, the Committee const ted/with
many experts in the appraisal of real property in the cours he
preparation of these standards. Following the prepamtion%
draft by the Committee chairman and revision in the light of sig-
gestions by Committeg members, comments and suggestions wére
sought from the American Institute of Real Estate Appraisers, the
American Society of Appraisers, the American Society of Farm

v
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Managers and Rural Appraisers, the Society of Real Estate Apprais-
ers, and from the chief appraisers of the major Federal land acquir-
ing agencies. Helpful comments and suggestions were received from
these sources. A revised draft was then prepared and submitted to
the designated representatives of the various departments and agen-
cies on the Interagency Land Acquisition Conference. It was only
following the receipt of comments and suggestions from those rep-
resentatives that the uniform appraisal standards were put into final
form and presented to the Interagency Land Acquisition Conference
by its Committee on Uniform Appraisal Standards with a recom-
mendation that the standards be approved and that all member de-
partments and agencies be urged to adopt them. The composite
experience represented in the final product should assure its helpful-
ness in accomplishing the goals of increased uniformity, fairness,
and efficiency in the acquisition of real property by Federal agencies.

This is a revision of the Uniform Appraisal Standards for Federal
Land Acquisitio d in February 1972,

Warrace H. Jouxnson,
Chairman,

Iv@em‘y Land Acquisition Conference.
May 1973

vi
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UNIFORM APPRAISAL STANDARDS
FOR
FEDERAL LAND ACQUISITIONS

1. Purpose. These standards have been prepared in order to obtain
uniformity among the various agencies acquiring property on behalf
of the United States. It should make no difference to the landowner
whose property is being acquired which agency is acquiring his land.

The appraisal of property for purposes of direct purchase or
eminent domain by the United States presents unique problems not
ordinarily encounté&red in appraising for sales, mortgage, ratemak-
ing, insurance, a 59!‘ purposes. This results naturally from the
fact that the meth ppraisal, the elements and factors to be
considered and the we tven them, and the standards of valua-
tion are determined to a greatsextent by law. Therefore, the judg-
ment or opinion of the indiv@ appraiser should be governed by
proper legal standards. The jWstificition of the appraisal before a
jury, under vigorous cross-examinat] nd in the face of contradic-

tory appraisals, requires the utmost agcufacy and thoroughness, and
the valuation of the property by appréptidfé methods.
f

generally the prin-

The purpose of these standards is to
for Federal land

ciples applicable to the appraisal of pr
acquisitions. The rules herein stated are of course, to
modification under the varying circumstances o jcular cases. It
is in the application of general rule. ..at wide diffe of opinion
occur, many of which must be resolved in court. ever the
property to be appraised may be involved in an emin omain
proceeding, appraisers are cautioned to confer with counscé the
acquiring agency on legal questions affecting the valuation atds i
condemnation is instituted or appears necessary, with the represe
tives of the Department of Justice who will be charged with th
responsibility of preparing the condemnation case for trial. In this
manner, specific legal instructions can be given when there is doubt
as to the proper method of valuation or the application of particular
rules to specific states of fact.
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2. Scope. These standards will cover basically the following areas:

A. Standards for approaching the solution to certain recurring
appraisal problems.

B. Data documentation and appraisal reporting standards for

Federal acquisitions.

C. General standards of a miscellaneous nature.

While these standards are to encourage uniform approaches to
appraisal problems and to prescribe requirements for adequate sup-
porting data and other factual information used to develop market
value estimates, the materials are not in any degree presented for
the purpose of limiting the scope of appraisal investigations nor to
bias the independent judgment or value estimates of appraisers
employed by Federal agencies.

3. Policy. In acquiring real property, or any interest therein, it is
the policy of the United States impartially to protect the interests
of all concerped. The Constitution of the United States of America
provides alz ther cherished safeguards “ * * * nor shall private
property be r public use, without just compensation.” (Fifth
Amendment.) blic funds are involved, it is incumbent upon
all who are emplo to represent the public interest, and citizens
generally, constantly t. in mind that ¢ * * * it is the duty of the
State, in the conduct o 1fiquest by which compensation is ascer-
tained, to see that it is jus royuerely to the individual whose prop-

erty is taken, but to the public %ﬂs to pay for it.”*
A. STANDARDS FOR APPR (?'I‘NG THE SOLUTION TO

CERTAIN RECURRING APPRA S@ ROBLEMS

A-1. Federal law controls: Since the ex& e of many appraisers
primarily involves testifying in the stat , with a resultant
familiarity with state law, it is particularly i nt that apprais-
ers bear in mind that in federal eminent domain ¢ in the federal
courts, because the meaning of “just compensation matter of
fundamental constitutional interpretation, questions wi pect to
it are to be resolved in accordance with federal rather than @a law.?
Federal law differs in some important aspects from the law e
of the states. Accordingly, it is incumbent upon both the attorhey
and the appraiser to make certain that the appraiser understands
the applicable federal law wherever it affects the appraisal process

1 Searl v. School Diatrict, Lake County, 133 U.B. 653, 562 (1880) ; Bauman v. Ross,
167 U.B. 548, 574 (1887).
3 United States v. Miller, 317 U.8. 369, 880 (1948).
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in the determination of the just compensation to be paid for property
acquired by the United States for public purposes.

While formerly state law controlled procedural matters, since
Rule 71A, Federal Rules of Civil Procedure, which establishes the
procedure to be followed in federal eminent domain actions, super-
seded 40 U.S.C. sec. 258, procedural as well as substantive matters
in federal condemnation cases are controlled by federal law.?

State law is sometimes referred to, though not necessarily fol-
lowed, in resolving the nature of the property rights acquired. Thus
the Supreme Court of the United States has stated “Though the
meaning of ‘property’ * * * in the Fifth Amendment is a federal
question, it will normally obtain its content by reference to local
law.” * It has been judicially made clear that “This does not mean,
however, that every local idiosyncracy or artificiality in a state’s
concepts, or the incidents thereof, necessarily will be accepted.
* % % 75 It is alsGrestablished that the United States may elect to
condemn whatever ifterest it deems necessary whether or not the
state recognizes the ion of the interest selected.®

A-2. Fair market fvaz
criterion for just compens

iterion: Under established law the
is the fair market value of the
property at the time of the ta Fair market value” is defined as
the amount in cash, or on term ably equivalent to cash, for
which in all probability the property 1d be sold by a knowledge-
able owner willing but not obligate%ll to a knowledgeable
purchaser who desired but is not obligated ter buy. In ascertaining
that figure, consideration should be given fo, @ matters that might
be brought forward and reasonably be give tantial] weight in
bargaining by persons of ordinary prudence, consideration

<

3 United States v. 93.970 Acres, 360 U.S. 328, 838, fn. 7 (1869). 0
¢ United States ex rel. T.V.A. v. Powelson, 319 U.B. 2866, 279 (19438). @
& Nebraska v. United States, 164 F. 2d 866, 868 (C.A. 8, 1947), cert. den, 334 §5.

¢ United States v. Certain Interests in Property in Champaign County, Ill., 271
379, 384 (C.A. 7, 1959), cert. den. 362 U.8. 974.

T United States v. Miller, 317 U.8. 369, 373-378 (1943) ; Olson v. United States, 2 -/
U.B. 246, 255 (1934) ; United States v. Petty Motor Co., 327 U.8. 372, 877-378 (19486)

In valuing the property as of the date of taking, it is improper to do so on the as-
sumption that the property would be off the market. United States v. Miohoud Indus-

trial Facilities, 322 F. 2d 698, 705. 708-709 (C.A. 5. 1963), cert. den. sub nom. Board

of Commissioners of the Port of New Orleans v. United States and Laclede Steel Oo. v.
United States, 377 U.S. 916. The principle that the Government is not required to pay

the enhanced price which its demand alone has created is spelled out in Bection A-0,
infra, pp. 17-18.
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whatever should be given to matters not affecting market value.®
The cash, or on terms reasonably equivalent to cash, requirement is
important and numerous courts have noted this factor.®

It is realized that it is difficult to pinpoint an estimated value in
an exact dollar amount. And, while eminent appraisers have ex-
pressed the belief that it is more logical to speak in terms of a range
of value, for practical purposes of litigation, including estimates of
just compensation to be deposited in the registry of the court upon
the filing of declarations of taking, a specific dollar amount is
required.

In this connection, on cross-examination the appraiser should not
hesitate to acknowledge that appraising is not an exact science and
that reasonable men may differ somewhat in arriving at an estimate
of the fair market value of the property at the time of the taking.
In doing so, however, his study of the property and the market
should be suclthat he can go on to testify, with confidence and
sincerity, th{k view of his consideration of all relevant factors,
the amount se in his opinion most nearly represents the fair
market value of yroperty—and his supporting data should be
such as fully to warragit his conclusion.

This market value w@is sought is not merely theoretical or
hypothetical but it repre Wpsofar as it is possible to estimate it,
the actual selling price. Asthas'l
recognized that where privat
there is a market price prevaili
that price is just compensation.™ *
for which there is a continuous market, £ugh as the stock exchange or
commodity exchanges, is involved, tha t price is controlling.*

It is, of course, rare that real estate parce racts are sufficiently
identical and are traded in large enough v s to present such

n judicially declared: “It is well
ty is taken for public use, and
e time and place of taking,
s, when standardized property

®In this connectlon, the Supreme Court has cautioned that “ * @strict adherence

to the criterion of market value may involve elements which, tho affect such
vnlue, must In fairness be ellminated In a condemnation case, as whe mula 18
attempted to be applied as between an owner who may not want to part his land
because of its special adaptability to hix own use, and a taker who ne land

because of Its pecullar fitness for the taker's purposes. These elements mus -
garded by the factfinding body In arriving at ‘fair' market value.” United 8@,
Miller, 317 U.S. 369, 375 (1943).

8Lz, Kerr v, South Park Commissioners, 117 U.S, A7), A80-387 (1886) : Shoe er
v. United States, 147 U.8, 282, 304-3005 (1803) ; United States v, Miller, 317 U.8. 369,
373, 374 (1943) ; United States v. Certain Parcels of Land in Philadelphia ( Wainwright),
144 F. 2d 620, 630 (C.A. 3, 1944) ; Nebraska v. United States, 164 F. 2d 866, 868 (C.A,
8, 1947), cert, den. 334 U.8. 815.

1% Anderson-Tully Co. v. United States, 189 F. 2d 192, 195 (C.A. 5, 1851), cert. den.
342 U.S. B20; United States v. New River Collieries, 262 U.S. 341, 344 (19823).

1 Ibid.
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a market. But the measure of compensation is not changed by the
lack of active trading. The objective to be reached remains the same,
i.e., the price for which the tract in question would sell. The problem
of proof is simply rendered more difficult. Thus,

There may have been, for example, so few sales of similar prop-
erty that we cannot predict with any assurance that the prices
paid would have been repeated in the sale we postulate of the
property taken. We then say that there is ‘no market’ for tue
property in question. But that does not put out of hand the
bearing which the scattered sales may have or what an ordinary
purchaser would have paid for the claimant’s property. We
simply must be wary that we give these sparse sales less weight
than we accord ‘market’ price, and take into consideration those
special circumstances in other sales which would not have
affected our thetical buyer.*?

In this conn he Supreme Court has noted that “The value
compensable und ifth Amendment, therefore, is only that
value which is capab&F ansfer from owner to owner and thus of
exchange for some equﬁ ts measure is the amount of that
equivalent.” ** The Court g@x to state: “If excha.nges of similar
properties have been freq e inference is strong that the
equivalent arrived at by the ha f the market would probably
have been offered and accepted, aﬁu thus that the ‘market price’
becomes so important a standard A%A 2714 Accordingly, it is
the “market price” which arises from glmg of the market”
which is bemg sought. When price-contro property is taken, the
controlled price, being the only lawful ‘&brlce, is the normal
measure of just compensation.'®

In this connection, it should be borne in mind * ** the Fifth
Amendment allows the owner only the fair market @of his prop-
erty; it does not guarantee him a return of his inves t.” 1e

Since fair market value is the test, no considemtion@ d be
given in the appraisal to any special value of the propert the
owner not directly reflected in the market value.!” Likewise,
value is not affected by any special desirability to the owner
reason of sentimental attachment for, or family, historic, or othe;/

12 United States v. Toromto Nav. Co., 388 U.B., 808, 402 (1849).

B Kimball Lawndry Co. v. United States, 338 U.B. 1, § (1949).

4 Ibid. at p. 6.

18 United States v. Commodities Corp., 339 U.8. 121, 123 (1950).

1 United States ea rel. T.V.A. v. Powelson, 319 U.B. 266, 285 (19483).

1 United States v. Miller, 317 U.B. 369, 375 (1943) ; United Btates v. 87.30 Acres of
Land in Whitman and Garfleld Counties, Wash., 430 F. 2d 1130, 1132 (C.A. 8, 1870).

MARCH 22, 1984
Ch. 14, p. 5



association with the property.’* Historical association may be con-
sidered only when and to the extent that it affects market value.
Buildings and improvements '*%, timber, crops, sand, gravel, min-
erals, oil, and so forth, in or upon the property are to be considered to
the extent that they enhance the fair market value of the property as
a whole. The total value should not be estimated by adding the values
of such separate items to the value of the land, and the fact that the
various items are in separate ownerships does not alter the rule. It
must be remembered that it is the fair market value of the entire
property that is the standard of valuation, and not the total of the
money values of separate items. The mere possibility of the existence
of minerals, oil, or gas is not sufficient to affect market value. Such a
possibility can be given consideration only when there is sufficient
likelihood of the presence of mineral, oil, or gas as to effect market
value and wh?that likelihood would be given weight by a prudent

person in bar, g.

Asa g\anemlgl he property should be valued as of the time of
taking, or as ne& time as is possible. When the appraisal is
made after the taking{no consideration whatever should be given to
physical changes, par‘ticu@ improvements made by the condemnor,
or changes in value occutsi r the taking. Likewise, as discussed
in section A-9 (infra, pagﬂwe , no consideration should be given
to or allowance made for enh t or diminution in value of the
property attributable to or resu om the governmental use or
project, whether such changes in va r before or after the time
of taking. Should the landowner att,aﬁ‘“ increase the amount of
just compensation by making improvem after the institution of
the proceeding, but before the actual takin property should be
evaluated both with and without such imp ts for submission
to the court. Ve

A-3. Highest and best use: The determination of ir market
value should include consideration of the highest an se for

2d 807, 810 (C.A. B, 1866) ; United States v. 711.57 Acres of Land in Eden
medn County, Cal., 61 F. Bupp. 80, 82 (N.D. Calif. 1948).

11 Sectlon 302(a) of P.L. ¥1-648, approved January 2, 1971, 84 Stat. 1894, 1805,
provides :

*** notwithstanding any other provisions of law, If the hend of a Federal agency acquires

any interest In real property In any State, he shall acquire at least an equal interest

in all buildings, structures, or other Improvements locnted upon the real property so

acquired and which he requires to be removed from such real property or which he

determines will be adversely affected by the use to which such property will be put.
Appralsers should recelve from the acquiring agency advice as to the requirements of
such agency for the removal of bulldings, structures and the {dentification of those which
the head of the agency determines will be adversely affected by the proposed use of the
property.

18 United States v. Miller, 317 U.B. 860, 375 (1048) ; United States v. ln@a.
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which the property is clearly adapted. By highest and best use is
meant either some existing use on the date of taking, or one which
the evidence shows was so reasonably likely in the near future that
the availability of the property for that use would have affected its
market price on the date of taking and would have been taken into
account by a purchaser under fair market conditions.® As has been
judicially noted, “Obviously the more profitable operation must be
one allowed by law to be carried out on the premises.” ** In no event
should the appraisal be made by the evaluation of the property for
one use, and the addition to that amount of the value for a different
and inconsistent use. And as spelled out in more detail under the
heading “Conjectural and speculative evidence” (infra, pp. 16-17),
remote or speculative uses should not be considered. Normally, be-
cause of existing economic pressures, the existing use represents the
highest and best use.

Because the higﬂs and best use is a most important consideration,

it must be dealt wj9 ecifically in appraisal reports. Many things
" must be considered™ ermining the highest and best use of the
property including: and demand; competitive properties;
use conformity ; size of the | and possible economic type and size
of structures or improvements which may be placed thereon; zoning;
building restrictions; neighbor or vicinity trends.

Important practical applicati highest and best use deter-
minations arise in connection with 1 takings or flowage, clear-
ance or other types of easements. The e of the remainder, after
a partial taking, is governed largely by theshighest and best use of
the remainder after the taking. If, for exa @ &at was essentially

farm land before the taking has become lake ffomt property having
a new and highest and best use for recreation hopie sites, the impor-
tant principle of offsetting benefits discussed in Sec -10, :nfra,
pages 18-21, would become applicable. However, if t ﬁng causes
the remainder of a single tract to have a less valuable st and
best use, then the compensation to be awarded includes dimintition in
value to the remainder resulting from the taking of a part
discussed more fully under Section A-11, infra, pages 21-25.
In this connection, it is suggested that, in fairness to the condemn@
consideration should be given to any material change in the intensit
of use within a highest and best use. An example of this would be
where a balanced farm in the before position has been left an unbal-
anced farm in the after position because of the partial taking by the
Government. The highest and best use category of an agricultural

1 Olson v. United States, 202 U.B. 246, 206 (1943).

™ United States v. Meadow Brook Olud, 269 F. 2d 41, 456 (C.A. 2, 1958), cert. den.
868 U.8. 921.
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farm would cover both positions. However, the two intensities of
that use, a balanced versus an unbalanced farm, would identify a
change in the sales comparative rating for each position.

A-4. Prior sales of the identical property: Since compensation is
measured by market value (supra, p. 3), prior sales of the same
property, reasonably recent and not forced, are the best evidence of
market value.”” Accordingly, the appraiser has an obligation to
determine what the owner paid for the property. Adjustments for
changes in market conditions may have to be made, or the prior sale
may have been made under circumstances which render it irrelevant
to a determination of the fair market value as of the date of taking,
but each appraisal report should include a statement with respect
to the consideration accorded to the immediate past sale of the
property condemned.

Because of,its pertinency, the admission of evidence of a sale of
the proper? demned has been sustained even though a consider-
able period elapsed between the sale and the taking.?* Too
frequently it & n found that the very property being con-
demned was rece pyprchased by the condemnee at a price far
under that which he i ing but that no real effort had been made
to bring out the fact sale. It 1s essential that such sales be
included by the appraise i3 report and that the fact of such a

sale be adduced either by &% direct testimony of the Govern-
amination of the landowner’s

ment’s witness or by way of
witness.

In addition to including in his ay{ 1 report the latest sale of
the property (regardless of when it ‘%ade and with whatever
statement is deemed warranted concernin @relevancy to the value
as of the date of taking and the adjustme ny, made to reflect
that value), all sales of the subject property 10 years of the
date of taking should be included in the repo istory of the
subject property.

F. 2d 626, 6290-630 (C.A. 3, 1944) ; United Statea v. Becktold Co., 120 F. 2( (]
(C.A. 8, 1942) ; Fransen v. CMicago, M. 8¢. P. Ry. COo., 278 Fed. 370, 3738 (C.A. T 21) ;
Dickinson v. United States, 1564 F. 2d 642, 648 (C.A. 4, 1948) ; United States v. Ham,
187 F. 24 265, 260-270 (C.A. B, 1851) ; Love v. United States, 141 F. 24 981, 983 (C.A.
8, 1944).

= Dickinson v. United States, 154 F. 24 042, 643 (C.A. 4, 1046) (sale in 1937 held
properly admitted when taking was in 1048) ; Love v. United States, 141 F. 24 081, 983
(C.A. B, 1944) (sale In 1933 held properly admitted when taking was in 1940) ; United
Btates v. Becktold Co., 120 F. 24 478, 479 (C.A. 8, 1842) (sale in 1925 held properly
admitted when taking was in 1988). In Becktold the court stated (p. 478) : "The fact
that the purchase was made some fourteen years before the date of taking the prop-
erty went to the weight of the evidence, rather than to its admissibility.”

¥ E.g., Baetjer v. United States, 143 F. 2d 301, 307 (C.A. 1, 1944), n. 828
U.8. 772; United States v. Certain Parcels of Land in Philadelphia ( Wainw “
8./4
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A-5. Comparable sales approach: In the absence of prior sales of
the land taken, arm’s-length transactions in lands in the vicinity of
those talken at about the time of taking are the best evidence of mar-
ket value.* Too often it has been found in appraisal reports and
appraisal testimony that the comparable sales approach has been
relegated to a position as simply one of various approaches to value.
with more time and attention being given to other generally less
reliable approaches to value.

Comparison of sales transactions to subject property being
appraised is the essence of the comparative approach. The basic
rating elements to be considered are recognized as:

Time interval between sale date and appraisal date.

Motivation of sale transactions.

Location, including proximity to roads, schools, etc.

Similarity of%ihest and best use positions, including intensity of

» o

o

utilization of se.
Physical simil
Economic simila
The recognition that%
best evidence accepts the t
es are based on market dat
cost analysis and income anal
analysis to the extent that phy
dissimilarities are identified throu
When there are adequate sales, howgVver, there is little reason to
dwell on other approaches to value to an% t extent. As stated by
the Supreme Court of the United States, ere private property
is taken for public use, and there is a market prevailing at the
time and place of the taking, that price is just sation.” * The
comparable sales approach normally should be d and care
should be taken that it does not get lost among other ence con-
cerning less reliable approaches to value. Since it 1§\the only
approach to value that reflects the balance of supply and d in
actual trading in the market place, it usually develops th
acceptable and convincing evidence of the fair market value o @//

nd dissimilarities.

and dissimilarities.

mparative approach is normally the
that all three of the usual approach-
retation. It is recognized that the
ome a part of the comparative
d economic similarities and
ost and income analysis.

el

property.

It is imperative that sales be verified as to amounts and to ascer-
tain whether terms and conditions of sales were conventional and
under open competitive market conditions. This requires interviews
and discussions with the seller, buyer, the closing agent, or the broker
handling the transactions and the verification of recordation, which

®E.g., Baetfer v. United Btates, 143 F. 24 391, 397 (C.A. 1, 1944), cert. den. 828
U.8. 772; Welch v. Tenneasee Valley Authority, 108 F. 2d 05, 101 (C.A. 6, 1939), cert.

den. 309 U.8. 688,
% United States v. New River Collieries, 262 U.B. 841, 344 (1923).
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is the only avenue of verification not based upon statements of per-
sons other than the appraiser. Distress sales, forced sales, and sales
with unreasonably generous financing terms provided by the seller
should generally not be used for comparative purposes.

If want of available market data necessitates reference to such a
sale or sales, it is important that proper adjustments be made. Sales
involving the exchange of property are generally considered unrelia-
able for use in the comparable sales approach. Also, since sales-
between members of a family may involve other considerations than
a fair market value consideration, such sales are not considered to be
conventional market transactions and should not be used for com-
parative purposes. Sales of farms which include livestock, farm
tools, and equipment such as tractors, trucks, etc., should likewise not
be used unless the sales can be logically adjusted to reflect only the
real property transaction.

It is essenti@] to inspect the sales. Bear in mind that at times it is
necessary t vhat changes have been made since the purchase so
that it is poss judge the condition of the property at the time
the sale was made:

The essential px
sales is to compare the (pr
recently sold on the basi

of inspection of supporting comparable
y under appraisement with properties
location, improvements, topography,
transportation, utilities, in where applicable, and all matters
which have an effect on market e pertaining to relative desirabil-
ity. The comparison should also 1 e any circumstances surround-
ing the sale as well as an adjustment the date at which sale was
made to compensate for any chanzd‘F the market that have
occurred since the sale. After the proper s been compared, item
by item, with the property under appraise , then it is desirable
to look at the property under appraisement as @1 le in comparison
with the comparable sale as a whole. On this ba&%ﬁs then possible
to come to a sound conclusion as to how much bet
subject property is than the comparable sale prope
to derive from the prices paid for the comparable sale
indicated sale price, or value, for the property under app
In selecting the comparable sales to be used in valuing
property, it is fundamental that the greatest weight should be-given
to the properties most comparable to the property under appraise-
ment. Comparable sales given the most weight should be comparable
as to size and as to as many other features as possible in the estima-
tion of the fair market value of the property under appraisement.
Each appraisal should contain a sufficient description of the com-

poorer, the
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parable sales used so that it is possible for the reviewer to under-
stand the conclusions drawn by the appraiser from the comparable
sales used. Photographs of the comparable sales are valuable visual
aids in indicating the comparability of the property recently sold
with the property under appraisement. Such photographs should
accompany each appraisal report not only to aid the reviewing
appraiser but for the acquiring agency’s records and for later use
in possible condemnation trials. In addition to the identification of
the property, all photographs should .show the date taken and the
name and address of the person taking the photograph.

While the consideration and weight to be given sales of other lands
is determined by application of the three tests of proximity in time,
proximity in location and similarity, the appraiser should investi-
gate, list in his report, and be prepared to testify with respect to all
sales which mig':ltzith any stretch of the imagination, be pertinent.

When the co ility of a sale is disputed in the course of a
valuation trial, itQ1 ell-recognized principle of law that the
determination of co ility rests within the sound discretion of

discretion.?®
A-8. Cost approach: The roach is generally recognized as
the least reliable method of val 'onz“ The Courts have made clear

that this approach should never “when no one would think
of reproducing the property.” *'
In this approach, the fair market va f the bare land is added

o
to the depreciated reproduction or replacepfent, cost of the improve-
ments to arrive at an indication of the val f the property. The
value of the land bare and subject to impro is always esti-
mated by a study of comparable sales. The esti
tion or replacement cost of the improvements is on current
cost of labor and materials for constructior. of impro e@ts. From

= H.g., United States v. §5.82 Aores of Land, Eto.,, Yakima County, Was 24
482 (C.A. 9, 1960) ; United Btates v. Oertain Land in COity of Fort Worth, T , 414
F. 24 1020, 1081, (C.A. B, 1969) ; United States v, 184.8} Acres of Land,

ni

the trier of facts, wh rul:'ng is reviewable only for abuse of

County, Ind., 887 F'. 2d 912, 910 (C.A. 7, 1968) ; United States v. 60.1§ Acres of
in Warren and McKean Counties, Pa., 362 F. 2d 660, 669 (C.A. 3, 1968); U
Btates v. Featherston, 820 F. 24 589, 548 (C.A. 10, 1963).

» United States v. Oertain Intereats in Property in Champaign County, Ill., 271 F.
879, 882 (C.A. 7, 1869), cert. den. 862 U.B. 974; Orgel, Voluation Under Eminent
Domain (24 ed. 1858), p. 57 where, after a rather comprehensive discussion the author
states as one of his conclusions that “structural cost should be recognised as an im-
ferior measure of value, to be given weight only in those cases where more satisfactory
evidence based on actual sales or on earning power is mot avallable.”

n United Stotes v. Toronto Nov. Co., 838 U.B. 806, 408 (1949); United Siates v.
Benning Howsing Corp., 276 F. 24 248, 268 (C.A, 5, 1960) ; Buena Vista Homes, Ino. v.
United States, 281 F. 24 476, 478 (C.A. 10, 1960).
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this cost new estimate is deducted all forms of depreciation, as dis-
cussed hereinafter. The cost approach is generally considered to be
the least accurate indication of value and usually develops the
upper or maximum limit of value. It is most generally used as a
check on the estimate of value indicated by the comparable sales
approach.

In the case of special purpose properties—so-called “unique” prop-
erties—which are not generally bought and sold, it is sometimes nec-
essary to resort to reproduction cost new less depreciation for want
of any more reliable method of valuation.? It is important to bear
in mind that if resort is necessary to the reproduction approach all
forms of depreciation—physical deterioration, economic obsolescence
and functional obsolescence—must be accurately reflected and deduct-
ed from the reproduction or replacement cost before the land and
the buildings are added together to find the value indicated by cost
approach.* enever the cost approach is indicated and it can be

determin t time and for how much the improvements were
erected, a t ing up—or down, as appropriate—of such initial
costs becomes a ant part of the analysis.

It should be noted t any of the reported cases speak in terms
of reproduction cost n&? depreciation and use the words “repro-
duction” and “replacement™ interchangeably. The appraiser should
recognize the distinction be ceplacement cost and reproduction
cost. Replacement cost has been ed as the present cost of replacing
the improvement with one havin same utility, and reproduction
cost as the present cost of reproducing”the improvement with one of
the same or highly similar material.* lly, the reproduction cost

® The Courts have made clear that “Even where th
property in the vicinity upon which a basis of valGation
quest is still for ‘market value' ®* * * " Kinter v, United 8td
8. 1046) ; United States v. Toronto Nav. Uo., 888 U.8, 898, 40

®In his Condemnation Appraiser’s Handbook (1088), George L.
(p. 26) that elements of depreciation other than physical “quite g amonly constitutes
the major part of the total depreciation found in structures.” In“2.'Orgel, Valuation
under Eminent Domain (24 ed. 1953) § 188, p. 8, it 1s stated that 6’ jer forms of
depreciation-obsolescence, inadequate or excessive sise, and other forr ;@ inadapt-
ability—are often more significant than mere physical deterioration.” ty
warne that “whenever reproduction cost is offered as evidence, the court sh make
every effort to assure a full deduction for those elusive forms of depreciation, o8-
cence and inadequacy, that are so often disregarded by all but th~ most 1 ap-
praisers.” Id. at B7.

™ The Appraisal of Real Estate (5th Edition, p. 180), published by the American Insti-
tute of Real Estate Appralsers. It is further stated therein that “*** reproduction cost
is the present cost of replacing a building with as nearly aun exact replica as modern
materials and equipment will permit. ***. To follow the theory of replacement cost to
its ultimate end, the appraiser would not necessarily have an identical appearing bullding
at all. *** In effect, some of the inutllity present In the bullding would be streamlined
out of the cost estimate before depreclation is taken, *** "

have been no sales of similar
pight be predicated, the
156 F. 24 6, T (C.A.
D49).

Schmuts points out
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approach, less physical, functional and economic depreciation, is more
relevant to the property as it exists and should be utilized if the cost
approach is applicable.

Caution to be exercised in considering the costs of reproduction
is pointed out in United States v. 49,375 Square Feet of Land in
Borough of Manhattan, 92 F. Supp. 384, 387-388 (S.D.N.Y. 1950),
afirmed per curiam sub. nom. United States v. Tishman Realty &
Conatr. Co., 193 F. 2d 180 (C.A. 2, 1952), cert. den. 343 U.S. 928, as
follows:

A third method of appraisal is somewhat tentatively and
timidly put forward by the claimant, namely, the reproduction
method. Here an expert is called upon to give his version of the
sound value of the building by estimating what it would cost to
reproduce it, and then deducting a fair amount for depreciation.
This “method” is perhaps the most excellent example conceivable
to demonstrate’ that none of such abstractions ought to have a
place in the u& or market value, generally speaking. The
use of that met re (and, by the way, the claimant does not
contend it should even though it called evidence on the
point) would lead to thig/result: a piece of property for which
the claimant paid in ,800,000, while under the com-
parison method is worth 000,000, and which under the
claimant’s summation meth be worth roughly $5,000,-
000, would cost the government 53,641. But on the broader
grounds, and ignoring the fact that/on the figures an absurd
result is reached, it is apparent tM reproduction method
is in itself absurd in the ordinary l& even in ordinary
times it is ridiculous to suppose that an would think of
reproducing this or any like property, a same thing
would be true in the vast majority of cases, ﬁuld think.
[Footnote omitted.] @

A-T. Income approach: Initially, as indicated under the
headed “Prior sales of the identical property” and “Com
sales” (supra, pp. 8-11), it should be remembered that the u
sales normally is the most direct and accurate method of estimati /
value. There are, of course, some income producing, investment-t
properties where the “income” (now frequently referred to as the
“earnings”) approach is particularly relevant. However, even when
valuing that type of property, where there are a reasonable number

B
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of sales demonstrating what buyers and sellers are actually paying
in the market for comparable properties, reliance upon a valuation
approach other than the comparable sales approach should be given
careful consideration.

The above-cautionary note is warranted. Initially, use of the in-
come approach frequently consumes a disproportionate amount of
time, and, as a result, it receives unmerited emphasis to the detriment
of the sales evidence which demonstrates what buyers and sellers are
paying on the market for comparable income producing properties.
Also, the myriad factors and great variables involved in the capi-
talization process (capitalization rates, Inwood factors, gross income,
effective gross income, net income before recapture, net income after
all depreciation, residual techniques, etc.) preclude it from being
a readily understandable approach in any event. Each of the factors
must be carefully analyzed and objectively supported to prevent the
result from_being utterly fanciful. It is most necessary that the
capita]izatﬂ te be supported by showing of rates from com-
parable inv@ 1 Tt must be borne in mind that sometimes a
change of even action of a percent in the capitalization rate can
make an immense %ge in the capitalized value. Too often apprais-
al witnesses select a italization rate “on the basis of my own
judgment and experie This is not substantial support for the
rate used. As has been ir@e , support from the market place is
vital.

The most effective guide t e_proper rate at which the net
income should be capitalized is théfatio of net income to sale prices
in similar transactions. This ratio cts the capitalization rates
resulting from negotiations betwee and sellers in the open

B United States v. Leavell & Ponder, Ino., 286 F. . 407 (C.A. B, 1961), cert.
den. 366 U.B. 944 ; United States v. 158.76 Acores in W County, Vermont, 208
F. 2d 559, 561 (C.A. 2, 1962) ; Likins-Foster Monterey Co ﬁ_‘nited States, 308 F.
2d 5965, 509 (C.A. 9, 1962).

% In this connection attention is invited to the prologue entl “Experience and
Judgment” in Ellwood Tables for Real Estate Appraising and Finn@ (24 ed., 1987,
ix), wherein it is stated:

“I belleve experlence can teach lessons which may lead to sound ju I believe
sound judgment {8 vital in selecting the critical factors for appraisal. @ also be-
lleve the bright 17-year-old high school student In elementary astronom a
better job estimating the distance to the moon than the old man of the ntains
who has looked at the moon for 80 years. 8o, I find It difficult ‘o0 accept the notion” that
dependable valuation of real estate {8 nothing more than experience and judgment.

“I would not give a red cent for an appraisal by the ‘expert’ who beats his breast
and xhoutx: ‘I don't have to glve reasrons. I've had 40 years of experience in this business.
And, this property 18 worth so much because I say so.'

““After all, value is expressed as a number. And, no man lives who, through experi-
ence, has all numbers so flled in the convolutions of his brain that he can be relled
upon to choose the right one without explicable analysis and calculation."

MARCH 22, 1984
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market. This can be ascertained only by a study of the recent sales
made in the open market and the net income of the properties sold.

In considering the capitalization rate to be applied, it must be
remembered that the capitalization rate applied to real estate in-
cludes a penalty for lack of liquidity, the penalty for the manage-
ment of the money, the penalty for risk of regularity of net money
income, the risk for the possible future loss of the capital invest-
ment, and any other such risk factors as are considered in similar
market transactions. Since such penalties are properly reflected in
market transactions, they are items for comparison with comparable
sales.

Since the demand for a return on the investment, as well as a
return of the investment, make up the rate by which income is
capitalized to estimate value, there would appear to be every reason
to conclude that a substantial increase or decrease in interest rates
will have an effecton the market value of real estate. Although, as
has been noted, mady)factors affect value, it is axiomatic that the

larger the capitali ate the lower the value.

As has been noted -2, supra, p. 3), the test is the fair mar-
ket value in cash, or on ] rably equivalent. Too often over-
looked is the large discount{t ust be applied to arrive at the
present worth of money to be in the future. Money that is
to be earned, say 12 years in the and beyond, has surprisingly
little present value.

In using the capitalization of in approach to value, care
should be taken to consider only incom h the property itself

ducted on the property. When the publlc the land upon
which a business is located, the business is not and just com-

pensation does not include an award for loss o t siness or its
profits.** Moreover, business income is so much the the skill
of the person conducting it and many other factors tha s: only

will produce—not income produced from %o: enterprise con-

a remote and conjectural relationship to the value of t .
Accordingly, the rule against admitting evidence of profits

come, either past or future, from a business conducted on the p%,

= E.g., United Btatesa v. Petty Motor COo., 827 U.B. 872, 877-878 (10468); Unit
States v. General Motors Co.. 323 U.B. 373. 379-380 (1845): United States ea rel:
T.V.A. v. Powelson, 819 U.8. 266, 281 (1948) ; Mitohell v. United States, 267 U.B. 341,
345 (1925) ; Joalin Co. v. Providemoe, 262 U.B. 668, 878 (1923) ; Bothwell v. United
Btates, 264 U.B. 281, 288 (1920) ; A. G. Davis Joe Company v. United Btates, 362 F.
2d 934, 936-937 (C.A. 1, 1968).

™ With respect to inadmissability of evidence of a conmjectural or speculative nature
see the materials under the heading ‘“‘Conjectural and speculative evidence,” infre, pp.
16-17.
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erty condemned is applicable to farm lands as well as to other
lands.®®

As pointed out in the Lekigh Valley Coal Co. case cited in foot-
note 35, supra, there are, of course, many elements of fact which may
properly be taken into account as bearing upon the value of the land
itself such as the situation of the property; the uses to which it is
put; the character and extent of the business carried on, as distin-
guished from the profits from that business; the facilities for doing
the business, and location of the property as a point commanding
trade from various parts of the city, or otherwise. These may be
considered but with sole reference to the market value of the land.*®

A-8. Conjectural and speculative evidence: In seeking to determine
the fair market value, that is, the amount that in all probability
would have been arrived at by fair negotiation between an owner
willing to sell and a purchaser desiring to buy, there should be

taken into ace all considerations that fairly might be brought
forward and r ly be given substantial weight in such bargain-
ing. However, 1 words of the Supreme Court of the United

States, “Elements a@in value that depend upon events or com-
binations of occurrences @hich, while within the realm of possibility,
are not fairly shown to nably probable, should be excluded
from consideration, for tha 1d be to allow mere speculation and
conjecture to become a gui rthe ascertainment of value—a
thing to be condemned in busin apsactions as well as in judicial
ascertainment of truth. * * * .”¥%S6und guidance also appears in
this respect in the following languagf the United States Court
of Appeals for the District of Colum i& uit :
Land value quotations may be aﬂ'ectcc/ many possibilities
far too speculative, contingent and un to permit deter-
mination of judicial validity. Land values, urity values,
are sensitive to mere expressions of interest in ing and sell-
ing, or even to the mere existence of an inte i

% United States v. Hom, 187 F. 2d 2656, 271 (C.A. 8, 1861) ; United 8
113, F. 24 887, 3087 (C.A. 7, 1940), cert. den. 311 U.B. 708; United Btat L899
Acres of Land in Long and MoIntosh Counties, Go., 174 F. 24 367, 368 (C.A. SW
Weloh v. Tennessee Valley Authority, 108 F. 2d 85, 100 (C.A. 6, 1839), cert, uf
U.8. 688; Lehigh Valley Coal Co. v. OMecago, 26 Fed. 415, 417 (C.C. N.D. Ill. 1 A

* The fact that Congress has seen fit to alleviate Josses to businesses which, albelt
not taken, must be relocated by provision for payment outside of the falr market value
award determination is brought out in the discussion under the heading “Noncom-
pensabllity of consequential damages,'' infra, pp. 20a-34. In view of the recent legisla-
tive developments it is particularly important, in fairness to the public treasury, that
evaluators of property required for public use not include noncompensable factors in the
just compensation determination.

¥ Olson v. United States, 202 U.B. 246, 2067 (1084).
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Chc 14[ p- 16

P e S



17

warrant analysis by sellers and buyers as to the possibility of
zoning changes, corporate expansions, new Government pro-
grams, and the like. Where fears or hopes are based on under-
lying contingencies that have not developed in reasonably firm
and concrete form the resulting effects on market value are in-
sufficient to warrant judicial determination of the legality of the
unformed possibility.*®

A-9. Enhancement or diminution in value due to the project: The
United States cannot be charged in tondemnation proceedings for
values which it has created in constructing the project for which the
property is taken; nor can the owner be charged for any diminution
in value attributable to the project.** Accordingly, the appraisal
should include no allowance for enhanced or diminished value of
the property attributable to or resulting from the public use or pur-
pose for which the land, or other land in the project, is to be
acquired, or fronv@nown intention of the Government to acquire
the land or other @r the project. The Supreme Court stated

in this respect (337 U,S. at pp. 333-334) : 4
It is not fair thab®the,government be required to pay the
enhanced price which i and alone has created. That en-
hancement reflects eleme the value that was created by

“willing buyer would pay in a willing seller,” United

States v. Miller, supra, [317 U 374, in a fair market. It

represents what can be exacted f m?he government whose
1

the urgency of its need for ’?cle. It does not reflect what a
c

demands in the emergency have c

sellers’ market. In
this situation, as in the case of lan in a proposed
project of the government, the enhanced v flects specula-

tion as to what the government can be com pay. That
is a hold-up value, not a fair market value. is a value
which the government itself created and hence {S\ airness
should not be required to pay. é

No consideration should be given to or allowance made Q’
involuntary nature of the taking, the lack of desire of the o

® Hinton v. Udall, 364 F. 2d 6768, 681 (C.A. D.C. 1968). Other courts have ma /
similar statements concerning this rule of exclusion from consideration of mere specula
tion and conjecture. E.g., Wilson v. United States, 350 F. 24 901, 908-809 (C.A. 10,
1965) ; United Btates v. Payne, 368 F. 2d 74, 76-77 (C.A. 4, 1966).

®» Shoemaker v. United States, 147 U.B. 282, 303-8058 (1808) ; United States v. Miller,
817 U.B. 869, 376-370 (1948); United States v. Reynolds, 307 U.B. 14, 186-18 (1970).

© United Stetes v. Cors, 887 U.B. 820, 833-334 (1949); United States v. Michoud
Industrial Facilities, 322 F. 2d 608, 7035, 708-709 (C.A. 5, 1963), cert. den. sub nom.
Board of Commissioners of the Port of New Orleans v. United States and Laclede Steel
Co. v. United States, 377 U.8. 9186.
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to part with his property, or inconvenience and possible hardship
caused the owner, since all property is held subject to the right of
eminent domain, which is exercised in behalf of the public interest.

Albeit a part of and not inconsistent with the exclusion of enhance-
ment due to the Government’s project, because of its importance,
the rule that benefits to the remainder resulting from the project
for which land is acquired for public use are to be offset against
the award for the partial taking is discussed immediately herein-
after under the separate heading “Offsetting of benefits.” (Section
A-10, pp. 18-21).

A-10. Offsetting of benefits: The federal law is established that the
just compensation payable by the United States for the taking of
private property for public use should be reduced by benefits which
are capable of present estimate and reasonable computation.** Obvi-
ously, if, as a result of the project, the remainder of an owner’s land
1s of great ue than the entire tract was before the taking, there
is no reasonginfairness for the owner to receive a windfall from the
public treusur&ms it was early judicially declared **:

side

In consi Wg the case the true question is whether the
property was injufed by the improvement. If not, then there is
no damage, and ¢ recovery. If there is, then the recovery
must be measured e extent of the loss. If the property is
worth as much after rovement as it was before, then
there is no damage done e_property. If the benefits received
from making the improve are equal to or greater than the
loss, then the property is not d ed There can be no damage
to the property without a pecunia [f there is no deprecia-
tion in value there is no damage, no injury, then there

should be no recovery. * * *

While the valuation is to be as of the dat%king, the benefit
from the project must be taken into account. @is accomplished
by applying the “before and after” rule, i.e., determjihihg the market
value of the entire tract at the time of the taking,” ¢kd dmg any
enhancement or diminution from the project, and the ;

of the remainder, including enhancement or diminution
project. Sales of similar property in the area before and at t

¢ B.g., Bauman v, Ross, 167 U.B. 548, 570 (1897); United States v. Miller, 317 U.B.
369, 376 (1943); Aaronson v. United States, 79 F. 2d 139, 140-141 (C.A. D.C. 19836) ;
Dick v. United Btaotes, 1690 F. Bupp. 491, 494 (C.Cls. 1859), wherein the Court con-
cikely stated: “In arriving at just compensation there should be offset against the value
of the thing taken and the damage to the remainder whatever enhancement in value
may have resulted from the public work requiring the taking."

@ Lehigh Valley Coal Oo., v. Chicago, 26 Fed. 415, 416 (C.C. N.D. Ill. 1888).

’ 8
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of the taking and after the taking (to establish the after value) will
normally demonstrate whether the project has enhanced or dimin-
ished area property values and will serve to eliminate claims of
speculation and conjecture.

The extent of the benefit to a tract caused by the project is a fact
question and the appraiser should be prepared in this respect.*

The Supreme Court has noted the importance of looking to the
whole picture with respect to benefits which flow from federal
projects. Thus the Court stated in this connection : **

The far reaching benefits which respondent’s land enjoys
from the Government’s entire program precludes a holding that
her property has been taken because of the bare possibility that
some future major flood might cause more water to run over her
land at a greater velocity than the 1927 flood which submerged
it to a depth of fifteen or twenty feet and swept it clear of
buildings. Erforcement of a broad flood control program does
not involve j@-g merely because it will result in an increase
in the volum locity of otherwise inevitably destructive
floods, where th ram measured in its entirety greatly
reduces the general azards, and actually is highly bene-
ficial to a particular tr&l land.

The constitutional prohibition against uncompensated taking

s grounded upon a conception
ic as against an individual

of private property for pub
of the injustice in favoring the
property owner. But if govern activities inflict slight
damage upon land in one respect andsactually confer benefits
when measured in the whole, to com the landowner fur-
ther would be to grant him a special bounty, Such activities in
substance take nothing from the landowne hile this Court
has found a taking when the Government di P} subjected
land to permanent intermittent floods to an own is&mmage, it
has never held that the Government takes an own nd by
a flood control program that does little injury in c%;on
with far greater benefits conferred. And here, the District-{
justifiably found that the program of the 1928 Act has gr%
reduced the flood menace to respondent’s land by improving h
protection from floods. Under these circumstances, respondent’
land has not been taken within the meaning of the Fifth Amend-
ment. [Footnote omitted.]

@ United States v. 2,477.19 Acres of Land in Bell County, 2569 F. 24 23, 28-20 (C.A.

5. 1958).
“ United States v. Bponenbarger, 308 U.B. 266, 266-267 (1939).
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There are many situations in which attorneys and appraisers
should immediately think in terms of offsetting benefits, e.g.,
where the project has caused the remainder to have lake frontage,
frontage on a better road, more convenient access, a beach firmed
up and made more useful, drainage improvement, irrigated
land, an improved view, any upgrading of the highest and best use
of the remainder such as causing formerly residential property to be
a prime site for a shopping center.

Under federal law benefits mus¢ be-considered and they are none-
theless to be offset even though the same benefits are enjoyed by
other lands having the same relationship to the project.** An impor-
tant point to bear in mind is that, unlike the law in some states
which varies considerably in this respect, under federal law the
amount of the benefits is set off not only against any so-called
“severance damage,” but against the entire award of just compensa-
tion; and the’owner may be made whole pecuniarily by the increase

in value of’t mainder he retains after the partial taking.**
While there ases in which distinctions are attempted to be
drawn between al” and “special” benefits, the Department of

Justice has urged ral briefs filed in federal appellate courts
that the attempted ds& only obscures rather than clarifies
the issue and is of little &;cal significance. It is pointed out in
such briefs that the “befo d, “after” process could automati-
cally offset benefits whether c terized as “special” or “general”
insofar as they affect market v ; that the cases holding that

“special” benefits may include incre common to other lands in
the neighborhood seem to be approdc 8 rule that any benefits
from the project affecting market valu ecla.l ‘" that in this

view exclusion of “general benefits” would be merely another
way of expressing the settled rule applicable at awards may

& Aaronson v, United States, 79 F. 2d 139, 140-141 (C.A. D.C. i United Bilates
v. River Rouge Co., 269 U.B. 411, 414, 415 (19826) ; United States t Smith River
Deveclopment Corp., 8490 F. 24 522, 526-527 (C.A. 8, 1968); Unite . Oranoe,
341 F. 2d 161, 167 (C.A. 8, 1985), cert. den. 382 U.8, 815 (holding err a charge
to the jury that it should not consider benefits enjoyed by other tracts or@l in the
neighborhood) ; United States v. 2,§77.79 Acres of Land in Bell County, 2 8,
28 (C.A. 5, 1958). In this connection, it should be noted that, as these cases m clear,
under established federal law a definition of “special benefits’” In an appralsal nd-
book which states '“Those benefits which accrue directly and solely to the advantage of
the property remaining after a partial taking” (emphasie added) is clearly erroneous.
The bellef has been expressed to the appraisal organization which publishes the hand-
book that the words “and soleiy” should be deleted from any future edition of its hand-
book or that the handbook should otherwise reflect that the definition is contrary to
federal law.

# Bauman v, Ross, 167 U.B. 548, 570 (1887).

47 Cases cited In footnote 45, supra, p. 20.
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not be based on consideration of possibilities not shown to be rea-
sonably probable so as to affect market value; that the offsetting of
benefits to the remainder resulting from the project is an aspect of
the rule prohibiting the charging of the United States with values
created by its project; that no distinction is made permitting the
collection of “general enhancement” while excluding “special enhance-
ment”; and that, in logic, no such distinction should be made when the
exclusion takes the form of setting off benefits to the remainder
against the award otherwise payable. It is doubted that any court
will reject benefits as “general” when a ‘clear showing is made that
market value of the remainder was enhanced by the project.

A-11. So-called “severance damage”: When the United States
acquires only part of a single tract in one ownership, if the taking
diminishes the value of the remainder, the owner is entitled to com-
pensation for theJgsses as for a taking.*®* Although “somewhat loose-
ly, spoken of as nce damages,” it is an “element of value aris-
ing out of the re]ﬂg the part taken to the entire tract.” ** Hence
it is not a departure& he market value standard of compensat-

ing only for the propertytaken.
With respect to what c@utes a single tract, whether lands

owned by the same owner considered as a single tract for
the purpose of allowance of rance damages is a question fre-
quently difficult to determine. jscussed at more length here-
inafter, generally, severance damage be considered only when
there exists exact identity of ownership|

unity of use of the lands,
and physical contiguity. By identity of o nghip is meant that the

title to each tract must be vested to the xtent in the same
owner. The ownership is not identical when t er has different
interests in the two or more tracts, as, for exa here he owns
one tract in fee simple, has a leasehold interest in a and owns
in entirety the stock of a corporation which owns anot(?tmct.

The basic rule stated above has given rise to severa idiary
rules which warrant specifically inviting the attention of a sers
to them.

Initially, it should be noted that the term “severance damage” iQ
misnomer. While many state eonstitutions differ by guaranteeing/
compensation when property is “damaged” as well as when it is
“taken,” the pertinent Federal Constitution provision is “ * * * nor
shall private property be taken for public use, without just com-

“E.g., Bauman v. Ross, 167 U.B. 648, 574 (1887); United States v. Miller, 317 U.B.

369, 876 (19048).
@ United States v. Miller, supra.
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pensation.” *® Under the Federal rule, compensation is paid for
“takings” not “damages.” Thus in some of the states the compensa-
tion may include items which the federal rules exclude as being con-
sequential damages.®* It is important that appraisers realize and bear
in mind the difference.

A fundamental basis of a claim for so-called severance damage is a
diminution in the value of the part remaining.*? The law is that
“strict proof of the loss of market value to the remaining parcel is
obligatory”.’* And, as has been judicially noted: “* * * the extent to
which the utility of the property has been destroyed and its market
value diminished must necessarily be established by factual data
having a rational foundation in support of such a claim.” ** Accord-
ingly, “severance damage” should never be assumed merely because
there has been a partial taking. It always must be fully supported by
the facts in each case. Reasonably accurate maps showing all
physical con s pertinent to the entire property before the taking
and to the re r after the taking are necessary to a determina-
tion of whether };& has been, in fact, a diminution in the value of
the remainder of the taking. As has been noted (Section
A-10, supra. pp. 18— 1) #the taking frequently results in an increase
in the value of the remAi

In this connection, unfo

tely, appraisers too often use “sever-
ance damage” as a catcha ere their appraisal reports have
factual data supporting other usions, often so-called severance

damages are simply statec as appraiser’s opinion without
specification as to the basis for the oyfp . With reference to land-
owners who had failed to furnish f c& ata to support claimed
diminution in value to the remainder, stated: “Not only
were the opinions of their experts based la n speculation and
conjecture, but these witnesses totally disregard@ailable evidence
of comparable sales before and after the taking easement,” *

® Fifth Amendment, Constitution of the United BStates of &meﬂu§

& Batten v. United States, 806 F. 2d 880, 583-684 (C.A. 10, 19 0«: discus-
slon of consequentianl damages, see Sectlon A-14, imfra, pp. 20a-31.

8 ("gle Inrestment Co. v. United States, 258 F. 2d 203, 204-205 (C.A. 9,1

8 United States v. Homolulu Plantation Co., 182 F. 2d 172, 170 (C.A. 9,
den. 340 U.8. 820.

® United States v. £6.07 Aores of Land in Hempatead, 126 F. Supp. 874, 377 (E.
1954) ; Westchester County Park Commission v. United States, 143 F. 24 688, 69
2, 1944), cert. den. 828 U.B. 726.

% ['nited States v, 26.07 Acres of Land in Hempstead, 126 F. Supp, 374, 377 (E.D.N.X.
1954). As the court there went on to state: "“Om the other hand, Mr. Niland, the
Government's expert made a detalled survey of sales of residential and industrial par-
cels In the immediate vicinity of the defendants' properties, before and after the appro-
priation of the easement, which plainly indicated that there was no appreciable depre-
clation in the market value of eimilar parcels as a result of the imposition of the
easement. * * * )"

(C.A.
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As indicated by the language just quoted in the text, so-called
“severance damages,” as other factors in determining just compensa-
tion, must not be based upon speculation.’® As made clear in the
cited case, testimony in this respect must not be “vague and specula-
tive in character” and testimony dealing with “possibilities more or
less remote” is not properly to be considered.

The rule under discussion excludes consideration of separate tracts
not taken. Thus it is well established that damages may not be
awarded for injury to remaining land which, even in the same owner-
ship, is a different tract from the land condemned.*’

Unity of use is essential to showing a unified tract.*® Unity of use
contemplates that the lands in question shall be used for the identical
use, as farming, manufacturing, etc. If the uses are dissimilar, no
allowance can be made for severance damages. While holding that
it is not essential that parcels be contiguous, physical closeness has
usually been cc:unsiﬁ£l possibly because the claim of unitary use of
two parcels which adjacent to each other often represents an
attempt to recover bu losses rather than depreciation of value
in land.** Appraisers m ar in mind the distinction between a
residue of a tract whose integfity, is destroyed and what are merely
other parcels or holdings of sagme owner.*

Unity of ownership must be §hown_for so-called severance dam-
ages to be awarded. Thus the Co ppeals for the Ninth Cir-
cuit has stated : “The rule applies exc ely to condemnation of the
fee simple title of a tract in one ownership’ * * * .” ! Several courts,
both federal and state, have held in constrlfg\this rule that differ-

% Sharpe v. United States, 112 Fed. 893, 807 (C.A. 8, 1 i d 191 U.8. 841.

¥ Sharp v. United States, 1901 U.B. 341, 865-850 (1903) ; tates v, Mills, 287
F. 2d 401, 404 (C.A. 8, 1868) ; United States v. Crary, 2 F. 873 (W.D. Va.
1932) ; United SBtates v. Inlots, 26 Fed. Cas. No. 15,441a (8.D. Ohio aff'd subd nom.
Kohl v. United States, 91 U.B. 867 (1870). /‘

# E.g., United States v. Mattow, 8756 F. 2d 461, 463464 (C.A. 4, 1067) ; d& v. United
States, 272 F. 2d 282, 286 (C.A. 9, 1959) ; Cole Investment Co. v. Unite

208 F

24 208, 204-208 (C.A. 9, 18068) ; International Paper Co. v. United States . .2d
201, 206-208 (C.A. B, 1966).

® For a discussion of the noncompensability of business losses see Bection A-1 @,

pp. 20a-31.
® There is a good discussion in this connection in Sharpe v. United States, 112 r.O/’

898, 806 (C.A. B, 1902), aff'd 191 U.B. 841, 864 (1908).
€ United States v. Honoluls Plantation Co., 182 F. 24 172, 176-176 (C.A. 9, 1950),
cert. den. 840 U.B. 820.
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ent interests, even when held by husband and wife, brother and sister,
or parent and child, do not warrant recovery of severance damages.**

While depreciation to the remainder because of the use to which
the United States will put the land taken may be considered,** the
depreciation to the remainder because of use to which the United
States will put the land taken from others or from use of land it
owns cannot be considered.*

Another precaution should be stated. It is established Federal law
that if regular flights of Government aircraft over a particular per-
son’s property are so frequent and at such low altitude so as to inter-
fere directly with the use and enjoyment of the land, substantially
diminishing its value, there has been a taking of an easement for
which just compensation must be paid.*® However, there are impor-
tant distinctions which must be observed. When, in the expansion of
an airfield, a part of a tract is taken, the device of severance damages
may not used to recover for consequential damages caused by
noise, vibfa and lights which the owners of other property in
the vicinity airfield must suffer without recompense. This is
so because the ce damage rule allows only such loss in value
to the remaining l4nd a¢ may be due as to the particular land taken.
As has been noted, it{d ot include damages resulting from the
use of adjoining lands from other persons.®

The preferred way to ine compensation in partial taking
cases is by the “before and aftér’method. Under this method, which
usually is the simplest approach{ffist compensation is arrived at by
first estimating the market value f entire unit before the takmg
and then subtracting from it the value of what remains in
the owner after the taking. The d]ffe compensatlon 1nclud1ng
both value of land taken and any di 1on of value in the

® United States v. 87.30 Acres of Land in Whitman a /-'P Id Counties, Wash.,
430 F. 2d 1130, 1133 (C.A. 8, 1870) ; Kolstad v. United States, F. 2d 839, 840-841
(C.A. 9, 1859) ; State v. Superior Court for Spokane County, 10 2d 362, 371, 116
P. 2d 752 756 (1941); MciIntyre v. Board of County Com’rs, 18 115, 118-121,
211 P. 2d 59, 63-84 (1048) ; Connesas v, Indiana, I. a I. R. Co., 193 @4. 470471,
62 N.E. 221, 223 (1901) ; Glendenning v. Stahley, 173 Ind. 674. 683~
238 (1810) ; Tillman v. Lewisburg ¢ N.R. Co., 133 Tenn. 554, 182 8. W)
Duggan v. State, 214 Towa 230, 233, 242 N.W. 98, 99 (1932).

® E.g, Sharp v. United Btates, 101 U.B. 341, 354 (1903) ; United States v.Jrﬂ,
219 U.8. 180, 183 (1911) ; West Virginia Pulp & Paper Co. v. United States, F. 24
100, 103-104 (C.A. 4, 1952).

® Campbell v. United States, 268 U.8, 368, 371-372 (1924) : St. Regis Paper Co. v.
United States, 313 F. 2d 45, 48 (C.A. 9, 1962) ; United States v. Kooperman, 263 F. 24
331, 332 (C.A. 2, 1950) ; Winn v. United States, 272 F. 2d 282, 286-287 (C.A. 9, 1859).

® United States v. Cousby, 328 U.8. 256 261-282 (1048).

* In dealing with such a case, In Boyd v. United States, 222 F. 2d 493, 405496
(C.A. 8, 1855), the court explained the dividing line between the recoverable damage
and that which must be ignored in the valuation process.
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remainder.®” As indicated, the result of this method is a figure which
automatically includes the independent value of the part taken to-
gether with any so-called ‘“severance damages” or benefits. This
whole matter is properly simply one aspect of determining just
compensation for the part taken and “severance damages,” as such,
should not separately be awarded.

Another approach is to find the value of the part taken on the
date of taking; and to add to or subtract from that figure an allow-
ance for diminution or enhancement in value of the remainder. This
method may or may not be more complicated. It usually is more
subject to error, however, and is more apt to result in duplication.®

It should be borne in mind that there are situations in which
insistence upon strict adherence to the “before and after” rule would
impose costly and sometimes nearly impossible burdens upon the
appraisers and the courts. Examples of such situations, in which

the second met iscussed above would generally be applicable,
are minor easeme ings (for flowage, roads, pipelines, transmis-
sion lines, etc.) fro ranches, industrial complexes, etc., where
the cost of valuing t ole unit before and after the taking is

simply unwarranted in viey’of the minor easement being acquired.

In short, where its appliedtin)would be logical, practical, and
capable of understanding, the and after” method of deter-
mining compensation in partial ta ses is preferred. Fortunate-
ly, this method is generally applica it is the exceptional case

where the cost of valuing the whole is n?mmable.

A-12. The unit rule: The fair market value ét t which has been
adopted by the courts to determine the just cg& tion required
by the Constitution generally requires applicatio he so-called
“unit rule,” which is another principle designed to w the true
situation in the market. This rule has two aspects:

First, the unit rule requires valuing property initially §
rather than by the sum of the values of the various inte
which it may have been carved, such as lessor and lessee, life
and remainderman, etc. This is an application of the principle th

o United States v. Grizsard, 219 U.B. 180, 185-186 (1911) ; United States v. Honolulu
Plantation Co., 182 F. 24 172, 176 (C.A. 9, 1860), cert. den. 340 U.B. 820.

® Some states use the second method because they require a separate finding of sev-
erance damage since thelr law permits benefits from the project to be offset only from
the severance damage. As has been shown (p. 20, supra), this reason is not applicable
In federal cases.
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it is the property, not the various titles, which is being taken.®® Under
this rule, the award for the whole is later apportioned among the
claimants (lessor and lessee, life tenant and remainderman, etc.) as
a second phase in the proceeding.’

Normally each parcel should be appraised separately. However, if
two or more contiguous parcels are in the same identical ewnership,
uppraisals should be made of each separately and of all as a unit.
This will make the appraisal report more useful to trial counsel who
frequently does not know in advance of trial what the court’s rulings
on various issues will be. If there are several interests or estates in
the property, the property should be appraised as a whole, embracing
the rights, estates and interests of all who may claim, and as if in
one ownership. This is in keeping with the fact that it is the property
itself—the thing—rather than the various titles to it which is being
acquired.

For purpo of trial and distribution of the award, the valuation
of the enti @uld then be broken down into valuations of the
separate estates rests. However, the condition of the title at the
time of taking sh g'wen full consideration, and if there exist
estates or interests, easements, servitudes, or restrictions,
which result in a dlmmu ony6f the fair market value of the property
as a whole, due a!lowan Id be made for such factors.” For
example, land subject to a ent for public use for highway
purposes generally would have n han nominal market value,"
or land subject to an easement fo and air would have no high-
est and best use for building purpo therefore it would have
little market value for building purpoges.

A very important exception to this as f,the rule is to be borne
in mind. Where the division in ownership @roduced a division
in use of such character as to destroy th al unity of the
property, the interests are separately valued at t. Examples

are where buildings are owned by a tenant who sright and

® The term “in rem’” is used to designate proceedings or actions Ins ageinat
the thing, in contradistinction to personal actions, which are said to be é
Many cases are {llustrative of this prineiple. E.g., United States v. Dunningt 8.
888, 361 (1802) ; Bogort v. United States, 160 F. 2d 210, 213 (C.A. 10, 1948) ;
v. United States, 164 F. 2d 866, 868 (C.A. B, 1947), cert. den. 334 U.B. 815; d
States v. 25,9036 Acres of Land in Borowgh of Edgewater, 153 F. 24 277, 279 (C
1946) ; Meadows v. United Stotes, 144 F. 2d 761, T63 (C.A. 4, 1044).

™ Nebraska v. United Btates, 164 F. 24 866, 868 (C.A. B, 1947), cert. den. 384 U.B.
8108 ; Teraa v. Harria County Howston C. N. Diet., 168 F. 2d 861, 865 (C.A. B, 19486) ; 8il-
berman v. United States, 181 F. 2d 716, 718 (C.A. 1, 1043).

™ Bupporting citations and a further discussion in this respect appear, infra, pp. 26-27.

™ In this respect see Bec. A-20, infre, pp. 34-380.
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duty to remove them at the end of his term 7%, or where an owner has
given an easement of light and air.”® The “Constitution does not
require a disregard of the mode of ownership.” "* However, unit
valuation is not precluded by a division in use which is due to the
character of the property and is not caused by the division in owner-
ship. Thus, unit valuation is ordinarily proper where ownership is
divided between such inherently diverse interests as surface rights
and timber,”® or mineral rights,”® but separate valuations may be
necessary under special circumstances.’

It should be noted, however, that since unity of use is one of the
elements for an integrated unit, it would not necessarily follow that
a contiguous body of land in the same ownership constitutes a unit
for valuation if the highest and best use for various parts are differ-
ent. Failure to value the property as an integrated unit should,
however, always be explained and supported.

The second aspettof the unit rule is that different elements of a
tract of land are mtg separately valued and added together. For
example, the value o is not added to a value for the house
and those, in turn, addeﬁ a value for the remainder of the prop-

Section 302(b)(1) (2) of Publle Law 91 Lapproved January 2, 1971, 84 Stat. 1894,

72 As to the evaluation of bulldl ures and improvements owned by lessees,
1905, provides as follows : @

(b) (1) For the purpose of determinin just compensation to be pald for any
building, structure, or other lmprovement regii to be acquired by subsection (a) of
this section, such bullding. structure, or other ment shall be deemed to be part
of the real property to be acquired notwithstan he right or obligation of a tenant,

structure, or improvement at the expiration of his Nand the falr market value
which such bullding, structure, or Improvement contrl the falr market value of
the real property to be acquired, or the fair market \-alu@uch bullding, structure,
or improvement for removal from the real property, which the greater, shall be
pald to the tenant therefor. @

as agalnst the owner of any other Interest In the realrﬁrlr. to remove such building,
b

(2) Payment under this subsection shall not result in duplica of any payments
otherwlse authorized by law. No such payment shall be made un j‘ owner of the
land Involved disclaims all Interest in the improvements of the tenant. nsideration
for any such payment, the tenant shall assign, transfer, and release t > States
all his rights, title, and interest in and to such Improvements. Nothing 1 ubsec-
tlon shall be construed to deprive the tenant of any rights to reject paym der
this subsection and to obtaln payment for such property interest in accord@

7 Boston Chamber of Commerce v. Boston, 217 U.S. 188, 105 (19810) ; Southern Ca
Jornia Fisheman’s Ass'n. v. United States, 174 F. 24 7390, 740 (C.A. 9, 1949) ; Mayo
and City Council of Baltimore v. United States, 147 F. 2d 786, 780 (C.A. 4, 1945) ;
Messer v. United States, 167 F. 24 798, 700 (C.A. 0, 19486).

' Boston Chamber of Commerce v. Boston, 2317 U.B. 189, 1956 (1910).

7 Meadows v. United Btates, 144 F. 24 701, 762 (C.A. 4, 1944).

™ Bagle Lake Improvement Co. v. United Histes, 160 F. 24 183, 184 (C.A. B, 1947),
cert. den. 332 U.8. 763.

T United States v. Weloh, 217 U.B. 333, 3390 (1010); 11,000 Acres in Bmith County,
Tea. v. United States, 162 F. 24 566, 668 (C.A. 5, 1945), cert. den. 328 U.B. 835 ; United
Btates v. Harrell, 133 F. 24 504, 608 (C.A. 8, 1943) ; United States v. Certain Porcels of
Land in Baltimore, 55 F. Bupp. 207, 262-264 (Md. 1944). Application of these concepts
in doubtful cases should be discussed with the attorney handling the particular case.

h
applicable law, other than this subsection. §
See Almota Farmers Elcvator and Warehouse Co. v. United States, 409 U.S. 470 (1 OJ/
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erty. The property is to be valued as a whole and its constituent
parts considered only in the light of how they enhance or diminish
the value of the whole, with care being exercised to avoid so-called
“cumulative” appraisals.” This is a valid procedure because it is the
entire unit which is being hypothetically sold, not the separate parts
mdividually. If the appraiser is not familiar with all the types of
property involved, he should consult with experts in the particular
fields to familiarize himself with their methods so that he will be
fully qualified to testify himself as to all items. In order to protect
the record in these cases, it is important that the Government wit-
nesses, who discuss separate elements in the property in their
analyses, always clearly state that these were considered with respect
to their enhancement of the value of the whole.

A-13. The commerce, or so-called ‘“navigation servitude”: Under
the Commerce Clause of the Constitution of the United States,”™
there is res?ed to the Federal Government very broad powers over
navigation/and navigable waters which appraisers must bear in mind
when valuing~piparian land acquired by the United States. The
navigable wate e public property of the Nation and, because
of this, the great inland,waterways have long been deemed national
assets rather than tha@nm property of riparian owners. In this
connection, the Supre ourt has stated: “[T]hat the running

water in a great navigabl is capable of private ownership is
inconceivable.” * Hence, as t @mm& Court has observed, “al-

though the title to the shore submerged soil [of navigable
rivers] is in the various States and ipdividual owners under them,
it is always subject to the servitude F pect of navigation created
in favor of the Federal government by onstitution.” *

Since the special values arising from & to navigable streams
are allocable to the public, and not to priva sts, it has former-
ly been concluded that to allow recovery for

alues would be
to permit the private owner to receive a windfall %ch he is not

™ Devou v. Cincinnati, 162 Fed. 638, 634 (C.A. 8, 1908), cert. den. 21‘ 9 B577; Mor-
ton Butler Timber Co. v. United States, 91 F. 2d 884, 880-801 (C.A. 6, i United
States v. Meyer, 113 F. 2d 387, 3907 (C.A. 7, 1840), cert. den. 311 U.B. 'mited
States v. Jaramillo, 190 F. 2d 300, 302 (C.A. 10, 1951 ; United States v. Certa 1]
of Land in Rapides Pariah, La.. 149 F. 2d 81, 82 (C.A. b, 1845) ; Fain v. United Stdtes,
145 F. 2d 956, 858 (C.A. 6, 1044) ; Kinter v, United States, 156 F. 2d 5, 7 (C.A. 371046

™ Art. I, Bec. 8, Clause 8.

= United States v. Chandler-Dunbar Co., 220 U.B. 53, 89 (1918).

® Gibson v. United States, 166 U.B. 260, 271-272 (1807). There the Bupreme Court
stated the principle in terms that “ ® * * riparian ownership is subject to the obliga-
tion to suffer the consequences of the improvement of navigation In the exercise of the
dominant right of the Government in that regard.” (166 U.8. at p. 276) Later the Court
noted that the damage sustained by the riparian owner results not from a taking of
property, ‘‘but from the lawful exercise of a power to which that property has always
been subject.” United States v. Chioago, M., 8t. P. and P. R. Co., 813 U.B. 593, 607
(1941).

]
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entitled.** Accordingly, while land strategically located on navigable
bodies of water undeniably enjoys potentialities, unavailable else-
where, which may make the property more valuable in transactions
between private individuals, the condemnation of land, under the
commerce servitude, riparian to a navigable stream, has not previous-
ly required the United States to pay for the value of the land
attributable to the flow of the stream. Under this established prin-
ciple of law, the following values were formerly held to be non-
compensable when the riparian upland is acquired by the Federal
Government in exercise of its power to control commerce: port site
value; ** power site value;* riparian rights of access to navigable
waters; * and, more recently, the rule has been construed to be
applicable to other factors having to do with riparian location such
as irrigation, boating, fishing and hunting.®®

It should be noted that “It is commerce, and not navigation, which
is the great objectof constitutional care.” *” For this reason the con-
stitutional power/of United States over its waters is not limited
to control for navi Flood protection, watershed development,
recovery of the cost ovements through utilization of power
are likewise parts of comimerce control.*® The Supreme Court has
noted that the authority “isémad as the needs of commerce.” *

However, attention is invi

S‘sjhe fact that Section 111 of the
Act of December 31, 1970 (84 8, 1821) provides as follows:
In all cases where real pmptg 11 be taken by the United

States for the public use in connégtien with any improvement

® United States v. Ronds, B89 U.B. 121, 136 (lﬁlﬂ[
® United States v. Ronds, supro; United States v, . et of Land in WAitmaon
and Garfleld Counties, Wash., 430 F, 24 11380, 1138 (C.A. 1870). Indeed, in United
States v. Virginia Eleotrio Co., 365 U.B. 624, 681 (1961), reme Court stated:
‘““® ® ¢ The court was clearly right in excluding all value nt@ble to the riparian
location of the land. * * *", .

M B.g., United Htates v. Virginia Electrio Co., 365 U.8, 624, 620 (1 nited Btates
v. Twin Oity Power Co., 860 U.B. 222, 228 (18066).

% In United States v. Commodore Park, 824 U.B. 388, 300-801 (1945),
were fllled in with material dredged from other navigable waters. In &
v. Georgia, 98 U.B. 4, 10-11 (1876), the course of the stream was diverted.
v. United States, 166 U.B. 260, 271-276 (1807) and Soranton v. Wheeler, 179

151-1568 (1900), there was impairment or destruction of access to the stream b
placement of a dike or jetty in front of the riparian owner's property. In each of /

situations it was held that the riparian owner had no right of recovery as against t
United Btates in exercising its power to control commerce,

® United States v. Birndaok, 400 F. 24 878, 882 (C.A. 8, 1968). Under the provisions
of the 19044 Flood Control Act, 33 U.B.C. Bec, 701.1, with respect to waters lylng wholly
or partly west of the ninety-eighth meridian, improvements for navigation or flood
control are limited to such use ‘“‘as does not confliet with any beneficlal consumptive
use, present or future, in states lying wholly or partly west of the ninety-elghth meridian,
of such waters for domestic, municipal, stock water, irrigation, mining, or industrial
purposes.”’ Accordingly, where there is doubt concerning the applicability of this Aet,
the appraiser should consult the attorney with whom he is working.

*" Soranton v. Wheeler, 1790 U.B. 141, 160 (1900).

® United Stctes v. Appaisohion Bleotrio Power Co., 811 U.B. 877, 426 (1940).

® I'bid.
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of rivers, harbors, canals, or waterways of the United States,
and in all condemnation proceedings by the United States to
acquire lands or easements for such improvements, the com-
pensation to be paid for real property taken by the United
States above the normal high water mark of navigable waters
of the United States shall be the fair market value of such
real property based upon all uses to which such
real property may reasonably be put, including its highest and
best use, any of which uses may be dependent upon access to or
utilization of such navigable waters. In cases of partial takings
of real property, no depreciation in the value of any remaining
real property shall be recognized and no compensation shall be
paid for any damages to such remaining real property which
result from loss of or reduction of access from such remaining
real property to such navigable waters because of the taking
of real property or the purposes for which such real property
is taken. Fhe compensation defined herein shall apply to all
acquisit@ real property after the date of enactment of this
Act, and 1e_determination of just compensation in any
condenmation?nt nding on the date of enactment hereof.
It is anticipated th@above-quoted provisions will be construed
by the courts at an and it is likely that any trial court
rulings will be appealed igher courts, Pending a final determina-
tion of the effect of Section opthe repeal or modification thereof,
it is suggested that appraisals e on alternative bases; that is,
on the basis of the law prior to enactment of this Act and also
giving consideration to the values attr) ble to access to and riparian
location on navigable waters. 3‘
A-14. Noncompensability of conseg damages: The basic
federal law in this respect has been stated Supreme Court as

follows:

The sovereign ordinarily takes the fee. (:é\ule in such a
case is that compensation for that interest @not include
future loss of profits, the expense of moving remo fixtures
and personal property from the premises, the loss o d-will
which inheres in the location of the land, or other li -
quential losses which would ensue the sale of the property’ to
someone other than the sovereign. No doubt all these elements
would be considered by an owner in determining whether, and
at what price, to sell. No doubt, therefore, if the owner is to be
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made whole for the loss consequent on the sovereign’s seizure
.of his property, these elements should properly be considered.
But the courts have generally held that they are not to be
reckoned as part of the compensation for the fee taken by the
Government. We are not to be taken ‘as departing from the rule
they have laid down, which we think sound. Even where state
constitutions command that compensation be- made for property
“taken or damaged” for public use, as many do, it has generally
been held that that which is taken or damaged is the group of
rights which the so-called owner exercises in his dominion of
the physical thing, and that damage to those rights of ownership
does not include losses to his business or other consequential
damage. [Footnotes omitted.] ®°

The Supreme Court later gave further guidance with respect to
noncompensable consequential damages by stating:
Since “marﬂ alue” does not fluctuate with the needs of

condemnor or nee but with general demand for the prop-
erty, evidence o of profits, damage to good will, the expense
of relocation an r consequential losses are refused in con-

demnation proceedings. * * * o

to personal property and busi-
se of a flood control project,

By way of further guidance,
ness as a result of loss of wat
which cause incidental spoilation he owner’s inventory and
equipment, the reduction or loss o od will and profits, and
the expenses incurred in having to readjust its manufacturing opera-
tions, have been held to be noncompensab(&gsequential damages.®?

w0 United States v. General Motors Corp., 823 U.8. 878,(878-880 (1945). There the
Court also stated (p. 382) : “Whatever of property the citizen @ the government may
take. When it takes the property, that is, the fee, the leade h var he may own,
terminating altogether his interest, under the established law it ﬁ P him for what
is taken, not more; and he must stand whatever indirect or remote injur are properly
comprehended within the meaning of ‘consequential damage' as thamcepuon has
been defined in such cases. Even so the consequences often are harsh. , what-
ever remedy may exist lles with Congress.’” As noted hereinafter (p. @rsn

m

has enacted extensive remedles., As reflected in the General Motors case, wh &
portion of a leasehold interest {8 condemned necessitating that the lessee ﬁlt.
then back in under a responsibility to return to the leasehold at the end of the

ment’s use or at least be responsible for the payment of rents for the period of the IQ
which 18 not taken, certain costs are allowed which would not be permitted when the
entire interest is taken. In any such factual situation, the appraiser should consu
with the attorney with respect to the elements to be considered in valuing the partial
leasehold.

% United States v. Petty Motor Co., 827 U.8. 872, 377-878 (19468) ; United States v.
Payne, 368 F. 2d T4, 77 (C.A, 4, 1966) ; United States v. 87.30 Acres of Land in Whit-
man and Gorfleld Counties, Wash., 430 F. 2d 11380, 1132 (C.A. 9, 1870).

WR. J. Widen Co. v. United States, 867 F. 2d 988, 993-994 (C.Cls. 1968) ; Klein v.
United States, 375 F. 2d 825, 820 (C.Cls. 1967). See discussion, infra p. 31, for relief
now granted administratively under the Act of January 2, 1871, 84 Stat. 1894,
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In the absence of a statutory mandate, the United States must pay
only for what it takes, not for opportunities which the owner may
lose.** The Supreme Court has repeatedly noted that “Frustration
and appropriation are essentially different things.” *

It should be noted that Congress has now established “* * * a
uniform policy for the fair and equitable treatment of persons
displaced as a result of Federal and federally assisted programs in
order that such persons shall not suffer disproportionate injuries as
a result of programs designed for the benefit of the public as a
whole.” * In the cited Act of January 2, 1971, there are substantial
provisions for moving and related expenses, replacement housing,
and relocation assistance advisory services. The payments are to be
made in accordance with administrative procedures which are being
established under the provisions of the Act, which, it should be
noted, expressly provides (Sec. 102(b), 84 Stat. at p. 1895) that
“Nothing in tliis Act shall be construed as creating in any condemna-
tion proceedi ]@nught under the power of eminent domain, any
element of va %damage not in existence immediately prior
to the date of en t of this Act.” Particularly in view of the
substantial administrative payments now authorized, in protection of
taken to preclude consideration for

the award of just compensation.
Government counsel shoul , by requested charges to juries,
instructions to commissioners o

rwise, that all persons having
responsibility for determining j pensation are aware of the

new legislative provisions in order®o obviate, insofar as possible,
duplicate payments of public funds bej 16!(&@. Since the payments

the public purse, care
such factors being incl

and benefits provided for in Title IT of Act are to be made ad-
ministratively by the acquiring agencies, co s or options to pur-
chase real property shall not incorporate pay r relocation costs
and related items set out therein. Appraisers shal ive considera-
tion to or include in their appraisals any allowance the benefits
provided by Title IT of the Act.

A-15. Offers to purchase: The law is that offers to p e real
estate are in general inadmissable in eminent domain valua ro-
ceedings.”® The Supreme Court of the United States has statéﬁ

reasons as follows: }

= United States ex rel. T.V.A. v. Powelson, 319 U.B. 266, 282 (1948).

% Omnic Commercial Co. v. United States, 261 U.8. 502, 518 (1928); United Stotes
ex rel. T.V.A, v. Powelson, 319 U.8, 266, 282 (1943).

% Uniform Relocation Assistance and Real Property Acquisition Policles Act of 1870,
Act of January 2, 1871, B84 Stat. 1804, 1805.

® E.g., Sharp v. United States, 101 U.B. 341, 848-360 (1808); S¢t. Joe Paper Co. v.
United States, 15606 F. 24 08, 08 (C.A. 5, 1046) ; Bank of Edenton v. United States, 152
F. 24 261, 268 (C.A. 4, 1840).

MARCH 22, 1984
Ch. 14, p. 32



32

“It is frequently very difficult to show precisely the situation under
which these offers were made. In our judgment they do not tend to
show value, and they are unsatisfactory, easy of fabrication and even
dangerous in their character as evidence upon this subject.***" **

An exception has been recognized in that an offer to sell by the land-
owner from whom the property is being condemned may be proved
against the owner as an admission of value when introduced by the
condemor.*®

A-16. Settlement negotiations: As early as its October 1876 term
the Supreme Court noted that “upon well-recognized principles” an
offer of compromise was inadmissible.*

A-17. Price paid by a condemnor for similar property: Based upon
a variety of reasons, e.g., that such payments are in the nature of
compromise to avoid the expense and uncertainty of litigation and
so are not fair indications of market value, that such evidence com-
plicates the recc:lyconfuses the issue, is misleading, and, especially
in condemnatio raises collateral issues as to the conditions

under which such ere made, the overwhelming view of the
various federal cou at the sum paid by the condemnor for
similar land, even if corfdemmation proceedings have not begun, is
inadmissible.’*® However, th@! small minority view under which
evidence of purchases by the mnor is admitted on the theory
that objection to this type of goes to its weight, not its
competency.'®*

A-18. Leaseholds: Upon condemnati f a leased property, the
lessee has the burden of establishing that/lfe leasehold estate has

% Sharp v. United States, 191 U.8. 341, 349 (1903).

% Erceg v. Fairbanks Ezploration Co., 85 F. 24 850, 85 9, 1988, cert. den.
305 U.8. 616; United States v. Oeriain Land in Baltimore 200 F. Bupp. 60,
56 (D. Md. 19862).

® Home Ins. Co. v. Balt. Warehouse Co., 93 U.B. 527, 548 (181'0&

& Development Co., 160 F. 2d 131, 1368 (C.A. B, 1047) ; Barnes v. South a Public
Nervice Authority, 120 F. 2d 430, 440 (C.A. 4, 1041) ; 31A C.J.8, Evidence, 283, pp-
722-728. But see Nash v. D. C. Redevelopment Land Agency, 395 F. 2 A
D.C. 1967), cert. den. 803 U.8. 844. The Naeh case places the District of
Circult out of harmony with other circuits and the law generally in this respect. A

ingly, appraisers should consult with attorneys concerning offers of compromi
District of Columbia cases. /
es

,/ﬁum Roilwoy
Co. v. Madden, 235 F. 2d 188, 201 (C.A. 4, 1956) ; United States v. P y@ Flor Lond

10 Slattery Co. v. United States, 231 F. 2d 87, 40-41 (C.A. 5, 1868) ; United Btat
v. Bailey, 115 F. 2d 483, 434 (C.A. 0, 1040) ; Evans v. United States, 326 F. 2d 827,
831 (C.A. 8, 1964) ; Hickey v. United States, 208 F. 2d 269, 275 (C.A. 3, 1833), cert.
den. 347 U.B. 819 ; Murdock v. United States, 160 F. 2d 358, 862 (C.A. 8, 1947) ; United
States v. 13,855.53 Acres of Land in New Jersey, 108 F. 2d 874, 877 (C.A. 3, 1946) ;
United States v. Foster, 181 F. 24 8, 6§ (C.A. B, 1942), cert. den. 318 U.B. 767; United
States ex rel. T.V.A. v. Reynolds, 110 F. 2d 2904, 206 (C.A. 5, 1940).

1 See Nash v. D. O. Redevelopment Land Agemoy, 8305 F. 24 571, 676 (C.A. D.C.
1867), cert. den. 383 U.B. 844, and authorities cited in Circuit Judge McGowan's state-
ment explaining why he belleved the Government's petition for rehearing en banc should
be denied.
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some value over and above the rent reserved in the lease. The claim
of the lease is limited to the legal estate discussed in his lease. How-
ever, see footnote T2a. The lessee cannot validly claim damages for
periods beyond the expiration of the lease and this is so even though
the lessee might expect from past experience that the lease would be
renewed.!%

The value of a leasehold is the present worth of the amount,
if any, by which the current fair market rental exceeds the rent
which the tenant is obligated to pay under the terms of his lease
for the term taken by the Government 6r for the unexpired term of
the outstanding lease, whichever is shorter. Even though a lessee may
control a substantial part of a property by leasehold, he generally
has no compensable property right unless the rent he has to pay is
less than the fair market rent for that period of time his interest is
taken from him and only to that extent.'*®

Sometimes ?s necessary for the United States to acquire the tem-
porary use o and or property which is not rentable, or would
be susceptible o g only to the Government. As in any acquisi-
tion where there i city of market data, the quest must still be
for fair market value©r fait market rental value as the problem may
require.’® Frequently, if i own that the property will not be
returned to its owner in the physical condition as it was at the

time of taking, in which eve ppraisal should include, in addi-
tion to the rental value, the diffe %tween the fair market value

at the time of the taking and the e after the physical changes
have been made.

During war time, the Government ffe tly condemns the right
to use and occupy property for an indefini

iod or for the dura-
tion of the emergency, or for a definite p @ with the right to
renew for an additional indefinite number of periads. In such cases,
the appraisal should be based on the fair ren alue of the
property for a convenient definite term, as a month,
so that periodic payments may be made as the use
some instances where the period is not definite, the righ
at the same rental may have value.'*®

A-19. Easements: An easement denotes ownership of limite@

108 Scully v. United States, 409 F. 2d 1061, 10685 (C.A. 10, 1969).

1% Defining the 'true measure of compensation" for a leasehold as being the “falr
market value of the leasehold, if any, over and above the rental charged,” the Court
of Appeals reversed the trial court in United States v. 26,699 Acres of Land in Long
and McIntosh Counties, Georgia, 174 F. 2d 867, 368 (C.A. 5, 1949) because the trial
judge had erroneously admitted testimony of anticipated profits and permitted the jury
to take such profits Into consideration for the purpose of determining the value of the
unexpired lease. The opinion contains somewhat confusing language concerning ‘‘conse-
quential damages.” With respect to the noncompensability of consequential damages, see
Sec. A-14, supra, pp. 20a-31.

14 Kinter v. United Stotes, 156 F. 2d 6, 7 (C.A. 8, 19048) ; United Statea v. Toronto
Nav. Co., 338 U.B. 308, 402 (1049).

16 Carlstrom v. United Btates, 275 F. 2d 802, 809 (C.A. 9, 1960).
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property rights; thus falling short of full fee simple estate owner-
ship.

When an easement or servitude over land is condemned for the
public use, the appraisal should be in the amount of the difference
between the fair market value of the land before and the fair market
value immediately after the imposition of the easement. Full con-
sideration should be given to and du. allowance made for the sub-
stantial enjoyment and beneficial ownership remaining to the owner,
subject only to the interference occasioned by the taking and exercis-
ing of the easement.

In the case of easements such as those acquired for domestic elec-
tric, telephone or cable lines, where there is an established going
rate per pole and per-line mile, such transactions may be considered
among other market data. In the absence of better evidence of mar-
ket value, the “before and after” method discussed above should be
employed.

A-20. Streets, h 8, roads and alleys: Under established fed-
eral law, only nomi pensation is due for streets, highways,
roads and alleys acqui v condemnation unless the streets must
be replaced.!¢

There are sound reasons behin
streets or highways, long narro
value except as thoroughfares, and; ere is no need to replace the
street or highway, the condemnee sus no loss from the taking
but was benefited by being relieved o ost of maintaining the

is rule. By dedication to use as
ips of land are deprived of

lands as thoroughfares.

This is not to say that the condemnor pa[ ing for the land
constituting the streets. As has been judicially stated, “It is custom-
ary to say that the value of the land in the st and alleys is
‘reflected’ in the value of the lots, and since this va u&t be paid
for vpon condemnation, it cannot be said that th demnor
acquired without cost the lands within the lines of the hi e

108 “The overwhelming welght of modern authority is to the effect that a muni ¥,
a county, a state, or other public entity is entitled to compensation for the tak
a street, road or other public highway only to the eztent that, as a result of
taking, it 48 compelled to construot a substitute highwoy.” (Emphasis by court.) UalO
Jornia v. United States, 1680 F. 2d 914, 924 (C.A. 9, 1948) ; Franklin County, Georgic /
v. United States, 341 F. 2d 106 (C.A. 5, 1968) ; Mayor and City Council of Baltimore
v. United States, 147 F. 24 786, 790 (C.A. 4, 1948); United States v. Des Moines
County, 148 F. 2d 448, 449, 160 A.L.R, 953 (C.A. 8, 1945), cert. den. 326 U.8. 743 ; Wood-
ville v. United States, 152 F'. 2d 735, 737 (C.A. 10, 1948), cert. den. 328 U.8. 842 ; United
States v. City of New York, 168 F. 2d 387, 388-3980- (C.A. 2, 1948) ; Washingion v,
United States, 214 F. 2d 88, 39, 42—44 (C.A. 9, 1054), cert. den. 348 U.B. 862 ; cf. Fort
Worth, Tex. v. United States, 188 F. 2d 217, 222 (C.A. 5, 1951).

17 Mayor and Oity COouncil of Baltimore v. United States, 147 F. 24 786, 780 (C.A.
4, 1946).
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In the case of the taking of land from a subdivider, the justice of
saying that the value of the streets is reflected in the abutting lots
is even more evident, for there the subdivider has sold the lots at
higher prices to begin with because they have street frontage. Indeed,
in most instances, the subdivider dedicates the streets to public use
free of charge because of the resulting enhancement. Thus, to force
the condemnor to pay for streets as if they had a value of their own
and to pay for the lots an enhanced value contingent upon their
abutting upon the streets would be to compel the condemnor to pay
twice for the streets.

If there is a necessity for the governmental unit from which the
street has been taken to replace the street, then the cost of that
replacement becomes the measure of the condemnee’s loss rather than
market value, the usual standard.'®®

A-21. Taylor Grazing Permits. A rancher is not entitled to compen-
sation fo?y value added to the fee by revocable permits authorizing

ent domain,!ose

B. DATA DOCUME A‘# AND APPRAISAL REPORTING
STANDARDS
t.‘

B-1. Contents of appraisal rep /)\9 text of the appraisal report
u

shall be divided into four parts as m&ned below :
PART I—INT &N

other than the power

1. TITLE PAGE. This shall include (a) t e and street address of the
property, (b) the name of the individual maki élpnrt. and (e) the effec-

tive date of the appraisal. .

2. TARLE OF CONTENTS.

3. LETTER OF TRANSMITTAL.

4. PHOTOGRAPHS. Piletures shall show at least the r-@ evation of the
major improvements, plus any unusual features. There shm:ld&hv views of
the abutting properties on either side and that property directl r@ire. ‘When
a large number of buildings are involved, including duplicates, oné=pi may
be used for each type. Views of the best comparables should be 11101&}11911-
ever possible. Except for the overall view, photographs may be houn pages
facing the discussion or description which the photographs concern.'®® All graphic
material shall include captions.

18 United States v. City of New York, 168 F. 2d 387, 380-800 (C.A. 2, 1948).
10 United States v. Fuller, 409 U.8. 488 (1973).

W80 As noted, supre p. 11, all photographs should show the identification of the prop-
erty, the date taken, and the name and address of the person taking the photograph.
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5. STATEMENT OF LIMITING CONDITIONS AND ASSUMPTIONS.
6. REFERENCES. 1If preferred, may be shown with applicable approach.
PART II—FaAcTuAL DATA

7. PURPOSE OF THE APPRAISAL. This shall include the reason for the
appraisal, and a definition of all values required, and property rights appraised.

8. LEGAL DESCRIPTION. This description shall be so complete as to
properly identify the property appraised. If lengthy, it should be referenced and
included in Part IV. If furnished by the Government and would require lengthy
reproduction, incorporate by reference only.'*

9. AREA, CITY AND NEIGHBORHOOD DATA. This data (mostly social
and economic) should be kept to a minimum and should include only such in-
formation as directly affects the appralsed property together with the ap-
praiser's conclusions as to significant trends.

10. PROPERTY DATA:

a. Site. Describe the sofll, topography, mineral deposits, easements, etc. A
statement must be made concerning the existence or nonexistence of mineral
deposits having a commercial value. In case of a partial taking, discuss access
both before and after to remaining tract. Also discuss the detrimental and
hazardous factors ?r t In the location of the property.™

b. I'mprovemcnts. T@euriptmn may be by narrative or schedule form
and shall include dime ubic and/or square foot measurements, and where
appropriate, a statement method of measurement used in determining
rentable areas such as full r, multitenancy, etc.

c¢. Equipment. This shall be A@ed by narrative or schedule form and
shall include all items of equipm ding a statement of the type and pur-
pose of the equipment and its staté of €annibalization. The current physical
condition and relatlve use and obsole shall be stated for each item or
group appraised, and, whenever applicable repair or replacement require-

ments to bring the property to usable co
Any related personalty or equipment, such sltfant trade fixtures, which
i

are not attached or considered part of the real 11 be separately inven-
toried. Where applicable, these detachable or ind owned items shall be
separately valued.

d. History. State briefly the purpose for which the @vements were de-
slgned, dates of original construction and major renovation |or additions;
include, for privately owned property, a ten-year record as ﬁ! parcel, of
all sales and, If possible, offers to buy or sell, and recent lease(@lt no sale
in the past ten years, Include a report of the last sale.

e. Assessed value and annual tar load. Include the current asse nd
dollar amount of real estate taxes. If the property is not taxed, the a ®t

0 A more detalled standard concerning the legal description of the property to O /
appraised appears, infra. See B-2, p. 88.

110 Detrimental and hasardous factors are present to some extent on practically al
properties, with some areas and properties having much more serious factors of thias
nature than are normally found. Appraisers should determine the types of nuilsances
and detrimental factors present, such as odors, undesirable businesses, dumps, land fills,
noxlous weeds, etc, With respect to farm properties it is especlally important that
appraisers consider the area hasards such as noxlous weeds, Incidence of haill, floods
and droughts, and annual variations in crop ylelds. Appraisers should list and describe
all factors that may be undesirable and estimate the extent of their effect.
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gshall estimate the assessment in case it is placed upon the tax roll, state the
rate, and give the dollar amount of the tax estimate.

1. Zoning. Describe the zoning for subject and comparable properties (where
Government owned, state what the zoning probably will be under private own-
ership), and if rezoning Is imminent, discuss further under item 11.*

PART III—ANALYSES AND CONCLUBIONS

11. ANALYSIS OF HIGHEST AND BEST USE. The report shall state the
highest and best use that can be made of the property (land and improvements,
and where applicable, machinery and equipment) for which there is a current
market. The valuation shall be based on this use.

12. LAND VALUE. The appraiser's opinion of the value of the land shall be
supported by confirmed sales of comparable, or nearly comparable lands having
like optimum nses. Differences shall be weighed and explained to show how
they indicate the value of the land being appraised.

13. VALUE ESTIMATE BY COMPARATIVE (MARKET) APPROACH. All
comparable sales used shall be confirmed by the buyer, seller, broker, or other
person hmrlnzlowledge of the price, terms and conditions of sale. Each com-
parable shal ghed and explained in relation to the subject property to
indicate the r behind the appraiser's final value estimate from this
approach. &

14. VALUE EST \WJ BY COST APPROACH, IF APPLICABLE. This
section shall be in the” for f computative data, arranged in sequence, begin-
ning with reproduction o@ ment cost, and shall state the source (book
and page if a national se f all figures used. The dollar amounts of
physical deterioration and fu nalpand economic obsolescence, or the omis-
slon of same, shall be explaine narrative form. This procedure may be
omitted on improvements, both rcal personal, for which only a salvage or
scrap value 18 estimated.™

15. VALUE ESTIMATE BY INCOME APPROACH, IF APPLICABLE. This
shall include adequate factual data to sup Wch figure and factor used and
shall be arranged in detailed form to show ast (a) estimated gross eco-
nomic rent or income; (b) allowance for vaca d credit losses; (c¢) an
itemized estimate of total expenses including re r replacements.™®

Capitalization o1 net income shall be at the rate p r)kng for this type of
property and location. The capitalization technique, nfet and rate used
shall be explained in narrative form supported by a sta of sources of
rates ana factors. ®

16. INTERPRETATION AND CORRELATION OF E‘STL‘H@ The ap-
praiser shall interpret the foregoing estimates and shall state his @ns why
one or more of the conclusions reached in items (13), (14), and ( n-
dicative of the market value of the property. 1/

17. CERTIFICATION. This shall include statement that Contractor “fias no
undisclosed interest in property, that he has personally inspected the premises,
date and amount of value estimate, etc.

1t Hee in this connection B-3, infra, p. 30.
"3 See in this connection the discussion under A-6, supra, pp. 11-13.
113 8ee In this connection the discussion under A-7, supra, pp. 13-18.
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PART IV—EXHIBITS AND ADDENDA

18. LOCATION MAP." (Within the city or area)

19. COMPARATIVE MAP DATA. Show geographic location of the appraised
property and the comparative parcels analyzed.

20. DETAIL OF THE COMPARATIVE DATA.

21. PLOT PLAN.™

29 FLOOR PLANS."™ (When needed to explain the value estimate.)

23. OTHER PERTINENT EXHIBITS. _

24. QUALIFICATIONS. (Of all Appraisers and/or Technicians contributing
to the report.)

B-2. Legal description of the property: It is essential that the
appraiser obtain an accurate legal description of the property rights
to be appraised and that he then appraise the exact property rights
described. The appraiser should be furnished with such an accurate
legal description when he receives the appraisal assignment. If for
any reason that is not done, the appraiser is responsible for obtain-
ing an accurall-:?e al description of the property rights to be
appraised befo voring to make his appraisal. It should never
be necessary for a to be unable to adduce the testimony of an
appraiser because h

ot appraised the specific legal property
rights involved.

The appraiser should verify’the legal description both ‘“on the
ground” as the physical ins of the property is made and by
comparing it with city or coun s aerial maps, as available in
county or other governmental offi @ with records available in

the recorder’s, auditor’s, assessor’ s, ector s or other appropn-
ate city or county offices. If an error of nificant importance is
discovered, the appraiser should consult e?rson from whom the
appraisal assignment was received befor& ¢preceeding with the
appraisal. If a minor error is discovered which believed will not
effect the completion of the assignment, the app should make
a note of explanation in the appraisal report, ma ference to
it in the legal description given in the assignment.

The rights the owner has must be determined whether ights
constitute a fee simple title, a life estate, an easement, lea or
other property right. Easements, mineral rights, rights of w
any exception in the description which limits the use of the pmpeQ’
or grants certain uses to others, should be carefully ascertained.
should be borne in mind that legal descriptions contained in letters
seldom make any reference to easements or other exceptions. These
items of information may have to be gained from interviews, inspec-

14 All maps and plans may be bound as facing pages opposite the description, tabula-
tlon, or discussions they concern.
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tion of the property, abstracts or certificates of title, title insurance
policies, or other documents related to the subject property.

B-3. Zoning regulations: Zoning is a factor to be considered in
evaluating property. Accordingly, if the property to be appraised is
in a zoned area, recite the restrictions in the appraisal report, giving
particular attention to the effect on salability of the property. A
more profitable operation than the use of the property at the time
of the taking can be considered if the more profitable operation is
one allowed by law to be carried out on the premises.''* However,
“ * * *if existing zoning restrictions preclude a more profitable use,
ordinarily such use should not be considered in the evaluation.” '®
Thus, if there is a reasonable possibility that zoning classification
will be changed, this possibility should be considered in arriving at
the proper value: but it should be considered only to the extent that
the “possibility™ would have affected the price which a willing buyer
would haw{b&d for the property just prior to the taking.''

[

B4. Upda r@ appraisals: When appraisals have been made
any substantial AW in advance of the date of negotiations for
purchase contracts“or te filing of a petition requesting right of
possession or a complain leclaration of taking in condemnation
proceedings, the appraisa st be carefully reviewed and brought
up to date in order to reflee€ furrent market conditions. This is
required, notwithstanding that incumbent upon the appraiser to
recognize the general market valwedfends and carefully consider the
value of the property if offered for err a reasonable period of
time. Any change in the value estinfa ributable to trending or
updating should be fully supported by table market evidence
rather than by reference to a market inde§ Based on unidentified
information. @

For trial purposes, in order for the testimony ((Sﬁe appraiser to

be accorded maximum weight by the trial tribunal’ss important
that the appraisal reflects (1) the value as of the date ing and

(2) the precise estate described in the complaint or any dment
thereof. That date is normally the date on which a (lec!%? f
taking is filed, or the date of possession if it preceded the ﬁf
filing of a declaration of taking. Where only a complaint hag been
filed, without being accompanied by a declaration of taking, and
possession has not been taken, the valuation is to be as of the date of
trial and it is important that appraisals be updated accordingly.

us UUnited States v. Mendow Brook Club, 258 F. 24 41, 45 (C.A. 2, 1958), cert. den.
358 U.8. 821.
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B-5. Evidence in legal proceedings: The appraiser must bear in
mind that he may be called upon, in condemnation proceedings or
otherwise, to establish the validity and competence of his estimates.
He must, therefore, familiarize himself with and be guided by basic
rules of trial evidence so that his testimony will be admissible and
of probative value. Since, as a witness, he must be prepared to offer
convincing testimony. his report should contain an analysis of all
factual data upon which his estimates are based.

C. GENERAL STANDARDS OF A MISCELLANEOUS NATURE

C-1. Importance of thorough appraisals: Accurate appraisals,
based upon sound legal principles and made by competent, qualified
appraisers, are necessary properly to protect the interests of the Gov-
ernment and to expedite payment of just compensation to property
owners.

All appraisals s} e made with recognition of the possibility
that the question of e_may be litigated, since it is not possible

to predetermine how m tracts within an area will be acquired
by voluntary conveyance. Wingly, in making all appraisals, a
complete, detailed inspectio property and full consideration
of applicable legal principles a&c sary so that there may be an
adequate presentation of the Gov t’s case.

The unique nature of land has ]on@ recognized. With many
expendible commodities, the field of #duphication is practically
unlimited and supply or production is ¢ of seasonal control
to meet the demand. This is not so with la Qis fact places the
real estate transaction—whose very heart is t @r market value
estimate or appraisal—on a higher and more icated plane
than those involving expendible commodities. Acco , the im-
portance of sound appraisals cannot be overemphasize is is so
not only because the courts have established basic rules & ing
exercise of the power of eminent domain but because of the -
ment’s obligation to serve the general public and to protect the &
mon welfare by paying just compensation whenever private prope /
is needed for public use.

C-2. Responsibility of the appraiser: As detailed further under
the heading “Impartiality,” infra, p. 42, it is expected that the
appraiser will be unbiased in his work. He must exercise sound
judgment based upon all known pertinent facts and circumstances
and it is his responsibility to obtain knowledge of all pertinent facts

MARCH 22, 1984
ch. 14, p. 41



41

and circumstances which can be acquired with diligent inquiry and
search. He must then weigh and consider the relevant facts with
good judgment and make his decision, entirely on his own, in a
sound professional manner, completely unbiased by any considera-
tion favoring either the owner or the Government. The appraisal
report should be documented and supported so as to convince an
impartial reader of the soundness of the appraiser’s estimates,
within the limits of integrity, judgment and ethics.

If called upon to testify, the appraiser should marshal his facts
and opinions so as to adduce them in a clear, concise and sincere
manner. It should never be necessary for court or counsel to request
an appraiser to speak more loudly in order for him to be heard. Un-
less the jury, commissioners or court can hear him, the appraiser
cannot possibly achieve the very purpose of his employment, i.e., to
convince the tribunal which will determine the award or verdict of
the sound:;? of his estimate of value., The appraiser should set
high stan l‘@ﬁf performance and he should render the best
possible servieer

Appraisers are d to bear in mind that the reputable member
of his profession has listle to offer except his adequately supported
judgment. To enjoy th of his labor he must be the personifica-
tion of honesty and integ@ e can be counted on to do what is
right and fair. He will no his personal honor or lower his
standards for personal gain. H idly must adhere to ethical rules
of conduct in his relations with employers and with the public.
His most profitable and worthwhile is his reputation for these
things. If his appraisals are prepa iny the true spirit of these
high standards of personal service, the ent of the appraiser’s
important responsibilities will be complew

In order to be properly prepared to testify nﬁ‘
and to render the utmost assistance to counsel i
trial, it is necessary that appraisals for purposes of e
be made with consideration being given to all releva

&thods.
While the appraiser may be positive that only one method %}*

alue in court,
aration for
domain

is sound, neither he nor trial counsel can predict the scope e
cross-examination or the evidence which will be adduced the
opposing party, as to which the appraiser may be called to testify in
rebuttal. Accordingly, the appraiser should give thought to all pos-
sible methods and theories and be prepared to explain why he con-
siders those not relied upon to be irrelevant to the appraisal prob-
lem at hand.
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C-3. I'mpartiality : Tt is not the function of an appraiser to be an
advocate. That is a role exclusively reserved to the attorney. The
appraiser is employed to express his own opinion, which, to warrant
being accorded weight, must be supported with factual data.*
While it is important that an appraiser testify with sincerity in
support of his views, it is also important that he bear in mind that
it is neither his property nor his money and his only function is to
testify to his impartial opinion of value. When a witness assumes
the role of an advocate he is apt to harm both himself and his client’s
case.

An appraiser, whether staff or contract, who has a present, pros-
pective, or future interest in a property, the owners, mortgagees, or
other lienholders is, for obvious reasons, ineligible to appraise the
particular property.

C—4. Control of Composure: Appraisers have been well advised
that “Cross-examipation is the anvil of truth and you must be pre-
pared for a tho ammering.” " The author of that advice
cautioned appraise r in mind that it is the function of the
cross-examiner to discredit the witnesses’ testimony in the eyes of
the jury and that if the wi& loses his temper, the cross-examiner
has largely accomplished hi @’:vose since “Anger is the sign of
defeat and capitulation.” 11#

C-5. Contacting Iandowners he course of his personal
inspection of a property being app , the appraiser is expected

to see and talk personally to the owner »~iN the owner’s absence,
his agent or representative. It is to in mind that the
appraiser is usually the first personal conta he owner with a
representative of the Government with import onsibilities in
connection with the acquisition of his land. The is generally
a prime source of detailed information concerning t {%“y, man-
agement and operation of his property. In compliance he pro-
visions of Subsection 301(2) of P.L. 91-646, approved . 2.
1971, 84 Stat. 1894, 1906, the owner or his designated l'epl'c%ve

facts, 1s not substantial evidence. Opinion evidence is only as good as the facts up
which it is based.” Washington v. United States, 214 F. 2d 33, 43 (C.A. 9, 1954), cert.
den. 348 U.8. 862. The same Court of Appeals had earlier stated that ‘“Where unwar-
ranted theories of law or assumptions of fact gulde the expert and are used as a basis
for value by the Court, the evaluation will be set aside and the cause remanded for
new findings." United States v. Honolulu Plantation Co., 182 F. 2d 172, 178 (C.A. 9,
1850), cert. den. 340 U.8. 820; International Paper Co. v. United States, 227 F. 24
201, 205 (C.A. 5, 1958).

7 Horgan, “Ten Courtroom Commandments for Appralsers,” Right of Way (Vol. 6,
No. §, Oct. 1939), p. 23.

18 I'bid.

1 e o ¢ Opinion evidence without any support in the demonstration and phy@
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must be given an opportunity to accompany the appraiser during his
inspection of the property.

C-6. Contracting for appraisal services: Contracts for appraisal
services will be let as a result of negotiations with adequately quali-
fied appraisal firms, corporations, or individuals in connection with
specific appraisal problems. The appraisal of real estate is a recog-
nized profession governed by strict codes of ethics and, accordingly,
negotiations for proposals should be conducted on an individual
basis.

C-T7. Confidential nature of appraisals: Appraisers’ valuations and
supporting appraisal reports are confidential information and the
appraiser should not divulge his findings and opinions to anyone
except authorized officials of the Government.

C-8. Appraisal review: Under long established governmental
procedures, ry\ appraisal is carefully reviewed by a qualified re-
viewing appfajder)of each agency having acquisition responsibility
to determine w the appraisal is adequately supported ; whether
it complies with d appraisal practices; and whether it con-

forms to governing g&emises as prescribed by legal counsel.
rai

Prior to adoption of ap of property having more than token
value or involving highly licated appraisal problems, the re-
viewing appraiser for each a will attach to the report a written

memorandum indicating the sco his review and supporting the
action recommended by him.

%
<

So

Q.
0
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5-15.000 STANDARDS FOR THE PREPARATION OF TITLE
EVIDENCE IN LAND ACQUISITION (1970)

FOREWORD

These standards for the preparation of title evidence incorporate
cumulative experience of the Land Acquisition Section in the exam-
ination of thousands of titles involving tens of millions of dollars
in real property annually. The standards are designed to meet
present-day conditions, practices, and procedures. They are appli-
cable throughout the United States to the most valuable city prop-
erties and the least valuable waste lands. They have been adopted
to protect Federal investments in real property by securing title
evidence tailored to the value of the property acquired and its
attendant circumstances at reasonable charges with due regard to
speed in the summation of each transaction and due care for

the right of pr y owners.
The standar rn the preparation of evidence of title for

all land acquisiti he United States, by direct purchase from
the owner, condemnagion,
to be approved by the
nation proceedings are

onation or exchange, where the title is
topney General or his delegee or condem-
tituted.

ized the Attorney General to de ubject to his general super-
vision, his responsibility for the appfoval-of titles to lands acquired
by the United States to other dep ts and agencies under
regulations promulgated by the Attorne
of such departments or agencies, title o
General will be rendered under the practi
this amendment.

Public Law 91-393, app eptember 1, 1970, 84 Stat. 835,
amending R.S. 355 of the Revi %ntutes (40 U.S.C. 255) author-

@vailing prior to

Attention is invited to the revised form of title nce policy
and the form of endorsement thereto set out on pa nd 24.
These forms have been approved by the American Lan e As-
sociation for use by its members and should be of mater efit

both to the (Government and to the title companies.

Where particular title questions arise which are not covered
where title difficulties cannot be resolved readily, where the cost of
title evidence or insurance seems disproportionately high compared
to the value of the property being acquired, or otherwise unnec-
essarily expensive, and where unreasonable delays are foreseen or
are incurred in securing title evidence, or clearing title defects, the
Iand and Natural Resources Division may be consulted. We will
render any assistance in resolving such questions to accomplish a
fair, efficient, economical, and expeditious acquisition.

SHiro KasHiwa,
Assistant Attorney Generdl,
Land and Natural Resources Division.

MARCH 20, 1984
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STANDARDS FOR THE PREPARATION OF
TITLE EVIDENCE IN LAND ACQUISITIONS
BY THE UNITED STATES

The following standards have been prepared for the guidance
of Government departments and agencies, vendors to the United
States, attorneys of the Department of Justice, and others having
occasion to prepare or procure evidence of title and related papers
in all cases of acquisition of land by the United States by purchase
or condemnation. These standards supersede all previous rules on
the subject. Their observance is required where the titles are to be
approved by the Attexney (ieneral or his delegee and where the
title is acquired by fﬁ%\atimi unless exception is made in unusual

circumstances,

RESPONSIBILITY FOR PROCURING EVIDENCE OF TITLE

In direct purchase cases it is y of the heads of the acquiring
agencies to furnish necessary evi title to land to be acquired

by direct purchase, exchange, or dona the expense of procuring
the same to be paid out of the appropriatifhs made for the respec-
e

tive departments (40 17.S.C. 255, as amefided):

In condemnation proceedings, generallyﬁ necessary evidence
of title is made available to the Department b cquiring agency.
In compliance with applicable standards, title e e conforming
to the requirements of the Department should ained from
approved abstracters or title companies. Contracts fo itle evi-
dence should include as a separate item the costs of an ry
continuation of the evidence of title.

Title evidence must be obtained promptly to avoid delay i -
ment to landowners and to permit early consummation of purch

and closing of condemnation proceedings. O/

EVIDENCE OF TITLE ACCEPTABLE TO PRUDENT AT-
TORNEYS AND TITLE EXAMINERS IN THE LOCALITY
IN WHICH THE LAND IS SITUATED WILL ORDINARILY
BE ACCEPTABLE TO THE DEPARTMENT

One of the following types of evidence should be obtained after
considering local practice, reliability, security, economy, efficiency
and speed :

MARCH 20, 1984
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(a) Abstracts of title prepared in accordance with the require-
ments of these instructions, by approved abstracters, or by qualified
and competent abstracters employed by a department or agency of
the (Government.

(b) Certificate of title (see form on page 14) prepared in accord-
ance with the requirements set forth below concerning form and
contents of certificates of title, by approved title corporations in
jurisdictions where corporations may legally issue such certificates.

(¢) Owners’ duplicate certificates of title issued pursuant to satis-
factory state systems of title registration similar to the Torrens
system.

(d) Copies of public title records duly authenticated by their
official custodian or certified by an approved abstracter.

(e) Title insurance policies (see form on page 19) prepared, in
accordance with the requirements set forth in these standards, by
approved imsurance corporations.

(f) Any opher satisfactory evidence of title.

Ordinaril_sheyibstract, certificate or policy will be obtained for
all interests i _efich_gontiguous area of land in the same ownership.
Lands will be deem€d to be contiguous although portions thereof are
separated by roads, pfilrgads or other rights of way, streams, ete.
Where oil, gas and ‘i interests are not to be acquired, all
leases and other instru lating to such instruments should be
omitted from the title evi irsuant to the contracts therefor.

QUALIFICATIONS O TRACTERS AND
TITLE CO IES

title companies approved by the Dep or the authorized
department or agency for the preparation h evidence in the
jurisdiction in which the lands are situated.
there should be submitted for consideration in ion as to the
experience and training; organization and title p any title
corporation; system of examining and abstracting t nancial
responsibility (if a corporation) ; reputation in the com% nd
whether statutory bonding and other requirements have } -
plied with.

Individual abstracters must be attorneys at law or professional or
official abstracters qualified and authorized by law to prepare and
certify to abstracts; have no interest in the land to be acquired;
and not be related to the vendors.

Title companies must be qualified and authorized by law to furnish
abstracts, certificates of title, or title insurance policies in the state

All title evidence must be obtained f %ttomeys, abstracters or

btain approval,

MARCH 20, 1984
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where the land lies; and have either its home office or a well-
established branch office located in the state where the land lies.

FORM AND CONTENTS OF ABSTRACTS

In some sections of the country, and in many of the large cities,
abstracts are prepared by an incorporated title company or by a
professional or official abstracter, not necessarily an attorney. In
other sections of the country the abstracts are prepared by an attor-
ney who also obtains curative data and frequently supplements the
abstract with a history of the title and his opinion as to its suffi-
ciency. The following requirements are, therefore, subject to modifi-
cation to adapt them to the type of abstract commonly in use in the
locality where the land is situated :

(a) Form and arrangement.—The abstract should be printed or
typewritten (or consist of photostatic copies of original documents),
and the description/f the land covered by the abstract should appear
on a caption page’ e the descriptions in abstracted items are the
same as those contal the captions, or in preceding instruments,
the descriptions shoul ‘recopied, but the abstracters should
indicate that the same la involved. The various entries should
be numbered and appear in
Affidavits and other papers su
abstract should be numbered o d and referred to by such
number or letter in the item of the ct to which they relate.

(b) Contents, in general—The abst ould contain a sufficient
summary of the material portions of éver orded instrument,
affecting the title to the land described in ﬁ tion, to enable the
examiner to determine the nature and effec uch instruments.
No attempt is made to specify all items which shown in the
abstract, but the following, which are sometimes d, must be
shown exactly as they appear in the records: The m
all grantors and grantees; the consideration and receipt f; the
dates of execution, witnesses where necessary, acknowledg
recordation of each instrument; and the due date of any un
mortgages or deeds of trust, the amount of the indebtedness sec
thereby; and any reservations, limitations or conditions. Releases
homestead, dower, and other statutory rights should be affirmatively
shown. Where titles to separate parcels are derived from a common
preceding chain of title, a master abstract should be prepared and
supplemented by individual abstracts.

(c) Abstracts containing instruments which do not affect the title
or do not refer to or mention the land covered by the abstract are
not acceptable and the abstracter is not entitled to receive payment

d by the abstracter with the

2/
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for such extraneous material. Also, abstracts which contain illegible
photostats of instruments are not acceptable.

Period of Search

For the purposes of this paragraph, “title instrument” means any
recorded instrument purporting to evidence the transfer of a fee
simple title (other than as security for debt), including patents,:
direct deeds of conveyance, deeds by trustees, referees, guardians,
executors, administrators, masters, or sheriffs, wills or decrees of
descent, and also decrees, judgments or orders of courts of competent
jurisdiction purporting to quiet, confirm, or establish title in fee
simple. The “period of search,” referred to in each of the numbered
subparagraphs hereinafter set out, means the number of years of
continuous coverage by an abstract of the record beginning with a
title instruk recorded at least the required minimum number of
years prior date of the abstracter’s certificate. Regardless of
the applicable od of search, all abstracts must contain or be
accompanied by [ﬁf that the title was originally divested from
the sovereign by patent’or grant of the land involved. All mineral

or other reservations verelgn shall be specifically noted. All
instruments antedating licable period of search which are
disclosed by mstruments thhm the period of search and
which contain reservatlons, s, restrictions, limitations, or
other rights or interests or im ondltlons or liens possibly out-
standing or aﬂ'ectmg the title, mus qhm\n Subject to all the
foregoing provisions of this paragr e periods of search shall

be as follows:

(1) A minimum of 60 years as to all acg@tions (including ease-
ments) except those mentioned in the follow1® bparagraphs (2),
(3), (4), and (5). )‘

(2) A minimum of 80 years as to all tracts t@ cquired for
considerations in excess of $100,000.00 and as to E%building
sites.

(3) A minimum of 40 years as to lands of small valu@

(4) A minimum of 25 years as to the acquisition of e%m
to be acquired for considerations in excess of $100 but not in-€Xcess
of $5,000.00 as follows: For telephone and telegraph lines, electric
transmission lines, channel excavation, relocation of utilities such
as fire alarm systems, water mains and pipes, pipelines, railroad
spurs for temporary use in transporting materials for construction
purposes, access and other roads, highways, spoil disposal, intermit-
tent flowage (where the estimated frequency of flooding is not

MARCH 20, 1984
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oftener than 5 years), borrow pits, and other uses of the general
character and type of those herein specified.

(5) As to easements to be acquired for considerations of $100 or
less and temporary use or term takings in condemnation proceedings
involving the payment of an estimated rental of $2,500 or less per
annum, last owner searches showing the owner under the last deed
of record and encumbrances against the title under which the
abstracters or title companies assume no liability and without regard
to the period of search may be accepted as satisfactory title evidence.

(6) Abstracts relating to acquisitions of all other easements must
be prepared in accordance with the applicable preceding subpara-
graphs in the same manner as abstracts relating to fee simple titles.

Records Lost or Destroyed

Where title records, for the full periods of search required above,
have been lost or; oyed, or are otherwise permanently unavail-
able, the abstract begin with the first available record and
be supplemented by

(1) A certificate o bstracter as to the fact of the loss or
destruction of the records, that no reservations, limitations, encum-
brances, or defects in the tit own to the abstracter, and that
the beginning point of the abst is accepted by competent attor-
neys in the community, and either;

(a) Proof of compliance with rements of statutory pro-
ceedings, if any, to establish titles a d by the loss or destruc-

tion of the records; or /
(b) Secondary documentary evidence, lying with statutory

requirements, which, if offered in a judicia ing, would be
admissible as evidence of title, and evidence tle by adverse
possession as provided in the instructions set o low under
Adverse Possession. 0

Q

Wills and Probate Proceedings O’

Wills should be reproduced in full. Essential portions of pm%
proceedings disclosing all material facts of record must be show J
including, for example, the petition, names and ages, and the in
competency, if any, of parties in interest as shown by the record;
proof of service of citations; date of approval of bond; issuance of
letters testamentary; publication of notices or other action necessary
to start the running of any statutes of limitations; ancillary probate
of the will in the jurisdiction where the land lies, if the original
probate were elsewhere; guardianship proceedings of any parties

MARCH 20, 1984
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who are incompetent ; and whether estate and inheritance taxes have
been paid or releases thereof obtained.

When title has been or is to be conveyed by administrator’s or
executor’s deed, the court orders or other authority of the fiduciary
and sufficient portions of the proceedings to demonstrate their regu-
larity must be shown.

If the title has been or is to be conveyed by the devisees, the
abstract should show whether all specific legacies, debts, and taxes
have been paid, and where necessary whether there has been final
distribution of the estate, discharge of the executor, and closing
of the estate.

Title by Descent

In every instance where title has passed by descent, the abstract
should show whether there has been administration on the estate,
and in case ministration, the abstract should show sufficient
portions of t of the proceeding to determine whether nec-
essary jurisdicti facts existed and statutory requirements essen-
tial to the validiti/f the proceeding were observed, including
service of necessary notifes, qualifications of the administrator, and
the date of the appro is bond or other action necessary to
start the running of any stal of limitation.

If there has been admim on, but title has been or is to be
conveyed by deed of the intest irs as established in the pro-
ceeding, the abstract should sho correct names of all persons
determined to be heirs as they appear /1( he proceeding, and should
also show whether debts and charges, i@ ing all taxes against the
estate, have been paid or provided for, anre necessary, whether

there has been final distribution of the estafe &1 discharge of the

administrator.
Whether or not there has been administration,’(f‘ e conveyance
to the United States is to be made by the intestate'd jreirs, and the

determination of heirship will be required as hereina vided.

Foreclosure Proceedings O)

In all cases involving foreclosure proceedings the abstract should
disclose sufficient of the mortgage foreclosed to determine the val-
idity and effect of the foreclosure, including the sum secured, de-
scription of the premises, conditions of the mortgage, signatures,
dates of execution and recording, and the nature of the default.

If the foreclosure is by judicial proceeding, the abstract should

intestate’s heirs have not been established in a judic ﬁ%ﬁ&ding,
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show the names of all persons made parties to the foreclosure case
and sufficient portions of the record to determine the jurisdiction
of the court, the regularity of the proceeding, whether all necessary
parties had proper notice, and whether the provisions of the fore-
closure statute were adequately observed.

If foreclosure is under a power of sale, the terms of the power,
compliance or noncompliance therewith and with applicable statutory
provisions, should appear. Partial or installment foreclosures, con-
tinuing the balance of the mortgage in effect, must be affirmatively
shown.

Sales by Receivers, Execution Sales, Tax Sales,
Divorces, and Other Judicial Proceedings

The abstract should fully disclose sufficient portions of the record
of all sales by receivers, execution sales, tax sales, divorces, and
other judicial p:% ings affecting the title to the land to be ac-
quired, to determi legal effect of such sales or proceedings,
and whether all stat requirements have been observed and the
time for redemption, ap@, or reopening the matter has expired.

Sales by Trustees ers in a Fiduciary or
e _Capacity

Represen
The abstract should contain all tﬁ@ parts of trust instruments,
c

powers of attorney, and of the reco y court proceedings con-
ferring authority for conveyances in the’chaim of title by fiduciaries
or persons acting in a representative capz.é, and show whether
the purchaser is relieved of the responsibilit

the purchase price. Any conditions or limitati
of a fiduciary or representative, contained in Su

proceedings, or in any deed to the trustee, or to th

rthe application of
the authority
truments or

principal for whom such trustee or representative is acting, should
be fully set forth and, where possible, the abstract sh how
whether such conditions have been fulfilled. &)

Search for Liens of Judgments and Decrees of O)
Federal Courts

Search is required of the Federal court records in all divisions
of the district where the land lies for possible liens of judgments
and decrees of and cases pending in Federal courts in those states
which have not enacted a statute authorizing the judgments and
decrees of the United States courts to be registered, recorded, docket-
ed, indexed, or otherwise conformed to the rules and requirements

MARCH 20, 1984
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relating to the judgments and decrees of the courts of the state.
(28 U.S.C. 1962.)

In those states which have enacted such conformity statutes (in
accordance with the provisions of 28 11.S.C. 1962), no search of the
Federal court records is necessary for liens of judgments and decrees,
unless under state law judgments and decrees of the state courts
become liens on the property of the judgment debtor in the county
where rendered, upon entry in the court where rendered, in which
case search of the Federal court records is necessary if those records
are located in the county in which the land is situated.

Dedication and Vacation of Streets and Alleys

Where the land includes streets or alley areas, dedicated or vacated,
there must be shown all matters of record affecting the ownership
of such areas, including the following:

(a) The/complete proceeding had upon such dedication and,
if vacate s@vacntlon proceedings.
(b) All record bearing on the existence or elimination
of prior rig Y the public, prescriptive or otherwise, and
rights of public s, 1f any.

ts for Improvements,
stricts, Etc.

Abstracts containing referen
or other special improvement

icts, water, paving, sewer and
other assessments, should set out, blf ition to the current and
delinquent assessments, the total ssessments and charges
against the land, and should contain %nces to the statutes

creating the districts and establishing th

ments for drainage, school,

Abstracter’s Certificate ~7 ¢

A satisfactory certificate of the abstracter must be e a part of
the abstract. Generally, certificates will be acceptable 1 he form
approved by a title association of recognized standing 1 state
where the land is situated and if the abstracter certifies tha
examined all public records pertaining to the title for the re
period of search, and that all matters of record affecting the title
are correctly shown in the abstract. In those states where the liability
of the abstracter is based upon the contract to search the title, the
certificate should contain a statement that the abstract is furnished
to the United States of America (or its grantor) and assigns. Other-
wise, and generally, the certificate should not be limited to any con-
tracting party, other person or corporation.

MARCH 20, 1984
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FORM AND CONTENTS OF CERTIFICATES OF TITLE AND
TITLE INSURANCE POLICIES

Preliminary reports or binders, when satisfactory in form, of
approved title companies based upon a preliminary search and com-
mitting such companies to issue final certificates of title or title
insurance policies in the approved form, will be accepted, as a basis
for preliminary opinions which contemplate further submission of
the matter for final approval of title. See forms on pages 14 and,
19 of these standards.

The certificate of title, title reports and binders must disclose the
name of each person in whom title to any interest is vested of record
or known to the company. Where the subsurface easements or other
interests in the property to be acquired are owned by persons other
than the owners of the fee title, the present record ownership of each
such outstanding estate or interest and all data of record relating
thereto or sufficie rtions thereof shall be shown in the certificate
of title or data ré such interests. The addresses of all parties
having any interest lands must be set out where this informa-
tion is disclosed by t ic records or known to the company.

Schedule “B” of the ceftificate or report must disclose all essential
information on matters affegti e title which are set up in the
schedule as exceptions or objections to the title. Schedule “B” shall
not set forth exceptions or obj in general terms or by refer-
ence to deeds, instruments, proceedi r other matters of record,
without including copies or a sufficiest/bstract or digest of the
instruments or the proceedings or other” mptters of record creating
or imposing the rights, interests, or en{ nces mentioned in
Schedule “B,” to enable an attorney examinj
determine the nature and extent of such matt
on the validity of the title to the land described 1 edule “A.”
The names of the persons holding such interests from % releases

must be obtained must be furnished by the company, i @vn.
Period of Search

In general, certificates of title and title insurance policies bnsQO
upon a search of all records affecting the title and unqualified as to /
the period of search are preferred and should be issued. However,

as to specific types of easements as defined in the instructions relating

to abstracts, certificates of title or title insurance policies may be
limited to the periods of search prescribed in those instructions
provided the certificates or policies contain statements to the effect
that the title of the sovereign has been divested, and set forth any
reservations which are contained in the patents or grants.

MARCH 20, 1984
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Limitation of Liability

A certificate of title or title insurance policy by one title company
for a single acquisition valued at more than 25 percent of the ad-
mitted assets (after deducting existing liabilities secured or unsecured
and excluding any trust or escrow funds) of the issuing company is
not acceptable.

Generally, certificates of title or title insurance policies shall not
limit the liability of the title company to a sum less than 50 percent
of the reasonable value of the property; however, as to acquisitions
valued at more than $50,000, the limitation of liability of the issuing
title company under the certificate of title or title insurance policy
may be limited to 50 percent of the first $50,000 and 25 percent of
that portion of the value in excess of that amount. Certificates of
title and title insurance policies which provide that the United States
is requirecﬂ!i co-insurer or otherwise to assume any portion of the

1l

limited li @ are not acceptable.

PLATS

The title evidence shéuld include or be accompanied by a plat or
plan, based on a sur competent surveyor or engineer, suffi-
cient to enable the examining attorney to locate the land described
in the title evidence. Any ¢ ments or rights of way, on or over
the land, should be shown d on the plat. If the land is
described by metes and bounds by lands of adjoining owners,
abutting streets, ways, etc., its boungdfiries should be defined on the
plat by courses, distances, and m nQS}: ts, natural or otherwise,
and the ownership and contiguous boundérjés of adjoining lands and
names of abutting streets, ways, etc. he land is part of a
subdivision, a copy of the subdivision plat, o@ section thereof in
which the land is located, should be submitted. I£ n ry to identi-

fy the land with a United States patent or a state which is the
source of title, a plat of the land being acquired %}:’e super-
imposed on a copy of the plat of the United States s or state
grant. If the land being acquired is part of a larger trau%ibed

in an abstract, it should, when necessary for its identifi

be
shown drawn to a common scale on a map showing the largbziact
and any successive diminishing tracts.

SUPPLEMENTAL AND SUPPORTING TITLE EVIDENCE

The closing of transactions is often delayed due to failure to

supply necessary supporting title data. Requirements covering some
of these items are indicated below.
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Sales by Corporations

Private corporations.—The title evidence should contain or be
accompanied by sufficient portions of the charters or other records
of corporations, conveying to the United States, to determine the
power of the corporations to hold and convey real estate and the
validity of such conveyances. In jurisdictions where franchise taxes
are a lien, or where nonpayment of such taxes or failure to file
required reports or statements suspends or terminates a corporation’s
power to do business or transfer property, the title evidence should
also be accompanied by a certificate or statement of the proper
state officer showing payment of such taxes and that the corporation
is in good standing. A certified copy of the resolution of the proper
corporate body, authorizing the conveyance to the United States,
is required. In case of conveyances of all or substantially all of the

real estate of a corporation, a certified copy of a resolution -

statutory requi at a meeting of stockholders, is necessary.
Public corporatiéng—Where the title evidence discloses a public
corporation as grantorydn tEe chain of title, or the vendor to the

authorizing t ‘*%gance, enacted in compliance with pertinent

United States is a public £orporation, the title evidence should in-
clude or be accompanied b ient portions of the charter, resolu-
tions, or other source of auth& each such corporation to convey
land, and also with evidence liance with all statutory re-
quirements necessary to the tran a valid title.

Determination of ({@ﬁp

When the conveyance to the United Stag
heirs and there has been no judicial determi
fact that the grantors- are all the heirs of the sed must be
judicially established where practicable. If such judicial determina-
tion is impracticable, proof of heirship must be shown ceptable
affidavits (see form on page 18) of the grantors and, if p e, of
two or more disinterested reputable persons having know e@ of

by the intestate’s
f heirship, the

the facts. O)

Adverse Possession

Evidence of adverse possession, when required, must include satis-
factory affidavits of possession, which shall contain the following:
(a) Execution by three or more reputable persons living in the
vicinity of the land and having no interest in the sale of the
property ;

MARCH 20,
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(b) Identification of the land and a statement of the character,
extent, and duration of possession for at least as long as the maxi-
mum local statutory period of limitations, prescriptions, or ad-
verse possession, but not less than 22 years; and

(¢) All necessary facts fully set out, together with convincing
proof of the establishment of title by adverse possession under
local law. The affidavits should not contain mere conclusions of
the affiants.

In cases where large tracts of land are being acquired which
embrace what formerly were smaller tracts, the affidavits of adverse
possession must relate specifically to the component parts of such
tracts and contain sufficient facts to establish adverse possession to
each such part.

Where two or more grants, patents, or transfers affect the same
land, the exact location of the land over which the acts of possession
are relied upon must be shown on a map and by the affidavits.

Where thg/agquiring agency does not contemplate acquisition of

the land subj mineral, or other rights or easements of any
kind appearing the chain of title, such affidavits must show
convincing proo adverse possession against any and all such

rights or interests.

e@d Title Papers

In all cases any unrecorde apers and copies of resolutions,
ordinances, and title opinions ing references to statutes or
t1

cases in point relating to the co of the title or objections
thereto with respect to such land, whi¢h may be available to the
vendor, should accompany the title ev

Final and Continuation Till%xnce
/\

(a) In direct purchases:
(1) Abstracts must be continued to and includi he recorda-
tion of the deed to the United States and any nec urative

data.
(2) Final certificates of title or title insurance po]icie%
based on a search of the records from the dates of the preli m??;
certificate reports or title binders to the date of the recordatioh of
the deed to the United States, which must certify to or guarantee
the title of the [Tnited States, which was acquired under the deed.
(b) In condemnation cases:
(1) The abstract must be continued to the date of the filing
of lis pendens or other notice in the proceedings.
(2) A supplemental certificate of title or continuation title

MARCH 20, 1984
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report binder or endorsement based on a search of the records to
the date of the filing of notice in the condemnation procekding
must be obtained. No final certificate or policy is required provided
the preliminary certificate report or binder does not limit the
title company’s liability or the company assumes the required
financial liability and the certificate, report or binder contains no
provision under which the issuing company denies liability for
losses if the final certificate or policy is not issued.

Deed to the United States

The deed to the United States should conform to local statutory
requirements and generally adhere to the following requirements:

(a) Be a general warranty deed ; however, this requirement may

be waived, upon a proper showing, as to conveyances by states,

municipal corpopations, and fiduciaries and other persons acting

solely in a re i 1

ity in which any grantor acts who con-
veys in other than widual capacity.
(¢) Show the name of the grantor in the body of the deed and
its acknowledgment, be si him, exactly as his name appears
as grantee in the conveya him; and account for any un-
avoidable difference by a recital identifying the grantor with the
grantee in the preceding conveya
(d) Disclose the marital status grantor.
(e) Recite the true consideration and the-receipt thereof.
(f) Convey the land to the “United ?Pa&g of America and its
assigns.”

(g) Contain a proper description of the

(h) Convey all the right, title and intere e grantor in
and to any alleys, streets, ways, strips, or gores ing or ad-
joining the land.

(i) Contain no reservations or exceptions not approv@:v the
department or agency of the Government acquiring th d;
however, when land is to be conveyed subject to certain ri
such as easements or mineral rights thought to be outstanding ?’
third parties, they must not be excepted from the conveyance, bu
the deed should be framed to convey all the grantor’s right, title,
and interest subject to the outstanding rights, unless the contract
or option expressly provides otherwise.

(J) Refer to the deed(s) to the grantor(s), or other source of
grantor’s title, by book, page, and place of record, wherever cus-
tomary or required by statute.

(k) Contain a reference to the name of the agency for which

MARCH 20, 1984
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the lands are being acquired. This statement should follow the de-
scription of the land and in no instance should it be included in
the granting, habendum or warranty provisions of the deed.

(1) Release all rights of homestead, dower, curtesy, and other
interests of the grantor’s spouse, as required by local law.

(m) Be signed, sealed, attested, and acknowledged by all
grantors and their spouses, as required by local law.

(n) If executed by a corporation, be signed in the full and
correct name of the corporation by its duly authorized officer or
officers, sealed with the corporate seal, attested and acknowledged,
as required by local law.

(o) If executed by an attorney in fact be signed in the name
of the principal by the attorney, properly acknowledged by the
attorney as the free act and deed of the principal, and be accom-
panied by the original or a certified copy of the power of attorney
and satis?tory proof that the principal was living and the power

t

in force time of its exercise.
(p) Ha d sufficient documentary revenue stamps.
5 Certifi

There must be subm part of the title evidence, a certificate
of possession, based on an'i ion and inquiry made at the time of
the closing of the purchase or the date of taking in condemna-
tion, by a duly authorized em f the acquiring agency, or by
an attorney of the Department Justice. The certificate of pos-
session must be in form approved by n&')epartment of Justice. The
standard form of certificate (see fo age 16) should be used
in all acquisitions. 0

The interest or claim of any persons ot% the record owners
who are occupying or using any part of the ﬁshould be ascer-
tained and if possible disclaimers should be ohtained from such

persons (see form on page 17). In the event such p@n or persons
a

claim other than a tenant’s or lessee’s interest qu@ﬁim deed
should be obtained and recorded. @

CERTIFICATE OF TITLE /

Name of title company ______________ Address . ____________.

4 U ] [P and) United States of America:

i i - , & Corporation organized and existing
under the laws of the Stateof __________________ , with its principal
office in the City of __________________ , certifies that it has [made]
[obtained a report showing] a thorough search of the title to the

cate of Possession

, 1984
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property described in Schedule A hereof, beginning with the

____________ day of . _______,19_.___, and hereby certifies
that the title to said property was indefeasibly vested in fee simple
of record in ______ . __________ o8 of the uincas day of

__________________ , 19.___, free and clear of all encumbrances,
defects, interests, and all other matters whatsoever, either of record
or otherwise known to the corporation, impairing or adversely
uffecting the title to said property, except as shown in Schedule B
hereof.

The maximum liability of the undersigned under this certificate
is limited to the sum of $______________.

In consideration of the premium paid, this certificate is issued for
the use and benefit of (said —_____________ and) the United States
of America (and each of them).

In Witness Whereof, said Corporation has caused these presents
to be signed in its name and behalf, sealed with its corporate seal,
and delivered by ts proper officers thereunto duly authorized, as of
the date last abov ioned.

y
(Title of executing officer)
Attest: @

(Title of attesting officer) /@

ScHEDULE A O
The property covered by this certificate is &ley and fully

described as follows ________ o ____ Z&\ ________

ScuepuLe B O)

The property described in Schedule A hereof is free and clear
from all interests, encumbrances, and defects of title and all other
matters whatsoever of record, or which, though not of record, are
known to this corporation to exist, impairing or adversely affecting
the title to said property, except the following:

MARCH 20, 1984
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CERTIFICATE OF INSPECTION AND POSSESSION

Ly suscsras e e B ovm wa s of the Department
of e , hereby certify that on the __________ day
of . , 19___, I made a personal examination and
inspection of that certain tract or parcel of land situated in the
County of ...cwccnmmenessmcnns , State of ____________ , designated
a8 Teact-MNo, cocovuca ,and containing _________ acres (proposed to

be) acquired by the United States of America in connection with the
________________________ Projecty Froh couscsivssesmimmmsum

(In the condemnation proceeding entitled ______________________
Civil No. —__________. )

1. That I am fully informed as to the boundaries, lines and
corners of said tract; that I found no evidence of any work or
labor havin performed or any materials having been furnished
in connection the making of any repairs or improvements on
said land; an I made careful inquiry of the above-named
vendor (and of cupants of said land) and ascertained that
nothing had been done6n or about said premises within the past
---- months that would ?’tle any person to a lien upon said

premises for work or lab formed or materials furnished.

2. That I also made inqui e above-named vendor (and of
all occupants of said land) as t eir) rights of possession and
the rights of possession of any n_or persons known to him

(them), and neither found any avidm{ or obtained any informa-
tion showing or tending to show tha N erson had any rights of
possession or other interest in said premi%erse to the rights of
the above-named vendor or the United S America.

3. That I was informed by the above-name
other occupants) that to the best of his (their

belief there is no outstanding unrecorded deed,
contract, or other instrument adversely affecting the to said

premises. @

4. That to the best of my knowledge and belief after act B‘yﬂ
diligent inquiry and physical inspection of said premises there-is'no
evidence whatever of any vested or accrued water rights for mining,
agricultural, manufacturing, or other purpose; nor any ditches or
canals constructed by or being used thereon under authority of the
United States, nor any exploration or operations whatever for the
development of coal, oil, gas, or other minerals on said lands; and
that there are no possessory rights now in existence owned or being

or (and by all
wledge and
, lease,
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Ch. 15, p. 16



A7

actively exercised by any third party under any reservation con-
tained in any patent or patents heretofore issued by the United
States for said land.

5. That to the best of my knowledge and belief based upon actual
and diligent inquiry there is no outstanding right whatsoever in
any person to the possession of said premises nor any outstanding
right, title, interest, lien, or estate, existing or being asserted in or
to said premises except such as are disclosed and evidenced by the
public records.

6. That said premises are now wholly unoccupied and vacant except

for the occupancy of - ooo__ as tenant(s) at will, from
whom disclaimer(s) of all right, title, and interest in and to said
premises, executed on the ________ day of ccucicisnanaas o || -

has (have) been obtained. The property is also occupied by the
following:

_______________ {.,9

ms&&l R
County of _____________ o ——— )

St of ..o seinu s

Wo (I cocsssevnmuesssonesins (wif husband), being first
duly sworn, depose and say (deposes and ﬁ% that we are (I am)
occupying all (a part) of the land (propo: acquired by the
United States of America from ______________ __, described as
........ acres, Tract No. _____________, lying in_ i
County, State of ________________ , and do hereby av@nt we are
(I am) occupying said land as the tenants (tenant) ofl e _____.

______________ ; that we (I) claim no right, title, lien
in and to the above-described premises or any part thereof b
of said tenancy or otherwise and will vacate said premises
demand for the possession of said lands by the United States
America.

Dated this ________ (LR R, s 19..a.

- - - -

MARCH 20, 1984
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AFFIDAVIT OF HEIRSHIP

(City or town) (State) (County)

being of full legal age, for the purpose of establishing the legal
ownership of certain land in e .

(County) (State)

to be purchased by the United States of America from all the lawful
T SRS e S e S P e

(City or tow (County) (State)
on oath depose a as follows:
(1) That I was pepfonally acquainted with the above-named

decedent for the period\of e . ____ years from ________________
19,.__ until his death, ar@at my relationship to said decedent

WAS - e gji?- ___________________
(2) That said decedent wa ;@ed to but once and then to
___________________________________________________________ 5

(8pouse)
in 19____, who [survived] [predecea he affiant should cross
out any statement enclosed in brackets not applicable to said

decedent.)
(3) That the following is a list of the fu relationships to
the decedent, ages, marital status, and add of. all surviving

issue or other heirs of said decedent:

Relationship \Y,
Full name to decedent Age Married to ddress

- ———
-
o
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(4) [That said decedent left no will, no issue, or no collateral heirs
other than those named above and no unpaid debts or claims except
as stated below.] (All statements made by the affiant will be con-
sidered to be made on the affiant’s personal knowledge unless the
contrary is expressly indicated.) [That I have made careful inquiry
and that to the best of my information and belief said decedent left
no will, no issue, or no collateral heirs other than those named above,
and no unpaid debts or claims except as stated below.] (The affiant
should cross out any statement enclosed in brackets which is not

applicable.)

(Unpald debts)

(5) That the value of the decedent’s entire estate at death, includ-
ing all property, real and personal, then owned by the decedent,
did not exceed $.£_______, and that all funeral expenses and debts

against the estate n paid.

(6) That I am néﬁterested financially or by reason of re-
lationship to said dece 1? the proposed conveyance to the United
States of America in cohnection with which this affidavit is fur-

nished, and understand that it i red for the purpose of inducing
the United States to purchase 14nd ‘owned by said decedent.

Then personally appeared before me the abo -, N
________________ , who subscribed the foregoing it and made
oath that the statements contained therein are true. Ve

POLICY OF TITLE INSURANCE oé
Issued by O)
BLANK TITLE INSURANCE COMPANY
Policy Number ______ Amount $______

Blank Title Insurance Company, a blank corporation, herein
called the Company, for a valuable consideration ________________
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The United States of America

hereinafter called the Insured, against loss or damage not exceeding
_______________________________________________________ dollars,
together with costs and expenses which the Company may become
obligated to pay as provided in the Conditions and Stipulations
hereof, which the Insured shall sustain by reason of:
any defect in or lien or encumbrance on the title to the estate or
interest covered hereby in the land described or referred to in
Schedule A, existing at the date hereof, not shown or referred to
in Schedule B or excluded from coverage by the General Excep-
tions;
All subject, however, to the provisions of Schedules A and B and
to the General Exceptions and to the Conditions and Stipulations
hereto annexed: all as of the __________ day of - . 3
19___, the effgctive date of this policy.

In Witng?c ereof, Blank Title Insurance Company has caused
its corporatqu.‘ nd seal to be hereunto affixed by its duly author-
ized officers. @

Countersigned : ; :

President

Secretary

SCHEDULE A

1. The estate or interest in the land described/‘ referred to in
this schedule covered by this policy is: @
(Will be shown as a fee or such lesser estate or % owned
by the person or party named in paragraph 2 of thi dule.)

2. Title to the estate or interest covered by this policy at t@ e
hereof is vested in:

3. The land referred to in this policy is situated in the County
[, ; G S e 5 R OF e s acuasaRaas .
and is described as follows:
(This phraseology may be modified to eliminate a specific de-
scription by including it by reference to the description as
contained in a specific instrument.)

MARCH 20, 1984
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SCHEDULE B

This policy does not insure against loss or damage by reason of

the following:

1. Current and delinquent taxes and assessments as follows:

(List all taxing districts in which the land is situated and other
taxing authorities that have jurisdiction over said land for the
levy of taxes; showing lien date for each and amounts for all
such assessments that have not been paid on the date of the
policy.)

2. (Continue with the Special Exceptions such as recorded ease-
ments, liens, etc., showing in addition the persons or parties
holding such interests of record, and who the Company would
require to convey such interest or who would be the proper
parties defendant in a condemnation proceeding to eliminate
such matter.

The writeul?uld be substantially as follows:

An easeme road purposes conveyed to ___ . _____
, by deed recorded

_________________________________________ )
GEN L XCEPTIONS
Powers
1. Because of limitations im y law on ownership and use
of property, or which arise from mental powers, this policy
does not insure against:

() consequences of the future exer or enforcement or
attempted exercise or enforcement of ower, bankruptcy
power, or power of eminent domain, under isting or future
law or governmental regulation; (b) conseq of any law,
ordinance or governmental regulation, now or r in force

(including building and zoning ordinances), limiting.6r regulating
the use or enjoyment of the property, estate or inte
in Schedule A, or the character, size, use or location o
provement now or hereafter erected on said property.

Matters Not of Record 'O/

2. The following matters which are not of record at the date o
this policy are not insured against:
(n) rights or claims of parties in possession not shown of record;
(b) questions of survey;
(c) easements, claims of easement or mechanics’ liens where no
notice thereof appears of record; and

MARCH 20, 1984
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(d) coveyances, agreements, defects, liens or encumbrances, if
any, where no notice thereof appears of record; provided, how-
ever, the provisions of this subparagraph 2(d) shall not apply if
title to said estate or interest is vésted in the United States of
America on the date hereof.

Matters Subsequent to Date of Policy

3. This policy does not insure against loss or damage by reason
of defects, liens or encumbrances created subsequent to the date
hereof.

Refusal to Purchase

4. This policy does not insure against loss or damage by reason
of the refusal of any person to purchase, lease or lend moncy on
the propertyftate or interest described in Schedule A.

‘%ITIONS AND STIPULATIONS
Notice of Acti

1. If any action or pr@ing shall be begun or defense asserted
which may result in an judgment or decree resulting in u
loss for which this Compa liable under this policy, notice in
writing of such action or p ng or defense shall be given by
the Attorney General to this co within 90 days after notice
of such action or proceeding or se has been received by the
Attorney General; and upon failure ive such notice then all
liability of this Company with respec defect, claim, lien or
encumbrance asserted or enforced in such aftién or proceeding shall
terminate. Failure to give notice, however, gshall not prejudice the
rights af the party insured, (1) if the party m@j‘s}mll not be a
party to such action or proceeding, or (2) if su

(&rty, being a
party to such action or proceeding be neither serve g summons

therein nor have actual notice of such action or p , or
(3) if this Company shall not be prejudiced by failure of @ttor-
ney General to give such notice.

Notice of Writs. /

2. In case knowledge shall come to the Attorney General of the
issuance or service of any writ of execution, attachment or other
process to enforce any judgment, order or decree adversely affecting
the title, estate or interest insured said party shall notify this com-
pany thereof in writing within 90 days from the date of such
knowledge; and upon a failure to do so, then all liability of this
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Company in consequence of such judgment, order or decree or matter
thereby adjudicated shall terminate unless this Company shall not be
prejudiced by reason of such failure to notify.

Defense of Claims

3. This Company agrees, but only at the election and request of
the Attorney General of the United States, to defend at its own cost
and expense the title, estate or interest hereby insured in all actions
or other proceedings which are founded upon or in which it is asserted
by way of defense, a defect, claim, lien or encumbrance against
which this policy insures, pravided, however, that the request to
defend is given within sufficient time to permit the Company to
answer or otherwise participate in the proceeding. If any action or
proceeding shall be begun or defense be asserted in any action or
proceeding affecting or relating to the title, estate or interest hereby
insured and the ;[tomey General elects to defend at the Govern-
ment’s expense,‘t ompany shall upon request, cooperate and
render all reasona tance in the prosecution or defense of such
proceeding and in p ng appeals

If the Attorney Gene 1 fail to request and permit the Com-
pany to defend, then all lla 11 of the (‘ompany with respect to the
defect, claim, lien or encum asserted in such action or pro-
ceeding shall terminate; prov1 wever, that if the Attorney
General shall give the Company tim tlce of all proceedings and
an opportumty to suggest such de and actions as it shall
conceive should be taken and the Atto eral shall present the
defenses and take the actions of which ompany shall advise
him in writing, then the liability of the C%\ shall continue;
but in any event the Company shall permit torney General
without cost or expense to use the information ‘a ll:tles of the
Company for all purposes which he thinks necessa incidental
to the defending of any such action or proceeding clalm
asserted by way of defense therein and to the prosecut &an

appeal.

(Compromise of Adverse Claims Q/

4. Any compromise, settlement or discharge by the [Tnited State
or its duly authorized representative of an adverse claim, without
the consent of this Company shall bar any claim against the Com-
pany hereunder; provided, however, that the Attorney (General may
at his election submit to the issuing company for approval or
disapproval any proposed compromise, settlement or discharge of
any adverse claim and in the event of the consent of the issuing
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company to the proposed compromise, settlement or discharge it
shall be liable for the payment of the full amount paid.

Statement of Loss

5. A statement in writing of any loss or damage sustained by
the party insured, and for which it is claimed this Company is
liable under this policy, shall be furnished by the Attorney General
to this Company within 90 days after said party has notice of such
loss or damage and no right of action shall accrue under this policy
until 30 days after such statement shall have been furnished. No
recovery shall be had under this policy unless suit be brought there-
on within one year after said period of 30 days. Failure to furnish
such statement of loss or to bring such suit within the times specified
shall not affect the Company’s liability under this policy unless this
Company has been prejudiced by reason of such failure to furnish
a statement 0} or to bring such suit.

Policy Reduced b&: ments of Loss

6. All payments ofloss under this policy shall reduce the amount
of this policy pro tanto.0

Amendment of Policy ’y
7. No provision or condition this policy can be waived or

changed except by writing endorsed on or attached hereto signed
by the President, a Vice President, t iecretary, and Assistant

Scretary or other validating officer of/t mpany.
Notices, Where Sent O
8. All notices required to be given the Comp d any state-

ment in writing required to be furnished the Cox@é shall be

addressed to it at (insert proper address).
ENDORSEMENT :@

Attached to Policy No. O)

Issued by
BLANK TITLE INSURANCE COMPANY

1. Schedule A of the above policy is hereby amended in the

following particulars:
(a) Paragraph 1 of Schedule A is hereby deleted and the
following is substituted :
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1. The estate or interest in the land described or re-
ferred to in this Schedule covered by this policy it:

(An easement for ________________________. )

(b) Paragraph 2 of Schedule A is hereby deleted and the
following is substituted :

2. Title to the estate or interest covered by this policy
at the date hereof is vested in:

THE UNITED STATES OF AMERICA
(Follow with appropriate reference to Declaration
of Taking or Deed.)
(¢) Paragraph 3 of Schedule A is hereby deleted and the
following is substituted :

3. The land referred to in this policy is situated in
the County of _._______ ___________ , State of
____________________ , and is described as follows:

(Here give description of land actually acquired.)
Schedule ; the above policy is hereby amended in the
following pmp rS:
(a) Paragra mbered ____, ____, ____ and ____ of

Schedule B hereby deleted.

(Enumerate é? paragraphs eliminated by proper
releases, conv etc.)

(b) Schedule B of the, a v? policy is amended by adding

the following parag bered ____ to ____, inclu-
sive. _
3. Subparagraph 2(d) of the Gen@]@ ceptions of the above
policy is hereby deleted. /
4. The effective date of the above po irﬁ&&lemhv extended to

(Date o frecording of Deed or Notice @tmn, since no

insurance is to be afforded as to regularity ceedlnm)
The total liability of the ("ompanv under said p and this
endorsement thereto shall not exceed, in the aggregate, um of
§---- and costs which the Company is obligated under ‘on-
ditions and Stipulations thereof to pay. @
This endorsement is made a part of said policy and is subje

the Schedules, General Exceptions and the Conditions and Stipul /;
tions therein, except as modified by the provisions hereof.
Dated :

Brank Titee INsurance Company,

(Authorized officer)
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UNITED STATES ATTORNEYS' MANUAL

TITLE 5--LAND AND NATURAL RESOURCES DIVISION

INDEX

Acquisition of Land, Real Property
Land Acquisition section
Procedure Guide for Acquisition of Real
Property (1972)

Standards for Preparation of Title Evidence in
Land Acquisition (1970)

Appeals

Appellate Section

Atomic Energy Act 54 (42 U.S.C. 2011)

General Litiga ction, statutes
administered d ,
Environmental Defe mn, statutes

administered

Appraisal Unit
Actions Not Subject of Direct Refel‘fQG

Se

Docket Clerk, Supervision and Assignment of Cases
Environmental Defense section

for Federal Land Acquisitions

Direct Referral Cases

Environmental Enforcement Section

Evidence, Title Standards for Preparation in Land
Acquisition

Federal Insecticide, Fungicide and Rodenticide Act
(7 U.S.C. 135(c)(d) £ and g)

Fish, Fisheries and Fishing Matters
General Litigation section
Fisheries Act, North Pacific (16 U.S.C. §1021)

04

Y

5-4.000

5~13.000

5-15.000

5-3.760; 5-1.590;
5-8.300; 5-12.511;
5-4,590

5-8.000

5-14.000

5-2.130

5-11.000; 5-4.700
5-1.570; 5-1.310;
5-3.310; 5-5.310;
5-7.310; 5-10.310;
5-4.310

5-1.320; 5-10.320;
5-7.320; 5-4.320;

5-5.320; 5-9.320;
5-3.320

5-15.000
5-2.130

5-7.120
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UNITED STATES ATTORNEYS' MANUAL
TITLE 5--LAND AND NATURAL RESOURCES DIVISION

Wildlife and Marine Resources Section 5-10.120
Fisheries Act, Northwest Atlantic (16 U.S.C.

§981)

Wildlife and Marine Resources section 5-10.120
Fisheries Conservation 2nd Management Act of

1976 (16 U.S.C. §1801) 5-10.120; 5-10.310
Fishing Act, Sockeye Salmon or Pink Salmon

(16 U.S.C. §776) 5-10.120

Fishing and Conservation of Living Resources of
the High Seas, Convention on (17 U.S.C. §140 5-10.120
wildlife and Marine Resources section, statutes

administered 5-10.120
General Litigation Section 5-7.000
Statutes admin¥stered 5-7.120

Geothermal Steam ACL%QTO (30 U.S.C. §1001-1025) 5-7.120; 5-12.111

4

Indian Resources Section O 5-5.000

Land Acguisition

5-4.000
Land Acquisition section, tes
administered Z; 5-4.120
i al

Procedure Guide for Acguisiti

Property (1972) 5-13.000
Standards for Preparation of Title tdence in
Land Acquisition (1970) 5-15.000
Uniform Appraisal Standards for Feder d
Acquisitions (1973) 5-14.000
Marine Sanctuaries Act (16 U.S.C. §1431) /K‘S\ 5-10.120

Miscellaneous, Land and Natural Resources Division @dyoo

Parks, National Parks and Preservation Act

See General Litigation section 5-7.1 /
Partition Actions
Compromises 5-7.120
Procedure Guide for Acquisition of Real Property 5-13.000

Quiet Title Actions
On Real Property (28 U.S.C. §2409a)
General Litigation section 5-7.120

MARCH 28, 1984
INDEX, p. 2



UNITED STATFS ATTORNEYS' MANUAL

TITLE 5--LAND AND NATURAL RESQURCES DIVISION

Real Property, Procedure Guide for Acquisition (1972)

Referral of Land and Natiral Resources Cases
Directly to United States Attorney

Seashore
Litigation, National Seashore Recreation Areas

Settlement Authority

Standards for Pz ation of Title Evidence in Land
ﬂisiti )

Statutes Administer: Land and Natural Resources
Division
Environmental Deferfse
General. Litigation
Indian Claims section

tion
Land Acquisition section 7
Marine Resources

Title Evidence in Land Acquisition, St
for Preparation

Suits Against the United States

Tucker Act (28 U.S.C. §28 U.S.C. §1346(a)(2)) @
Litigation, Land and Natural Resources @

Division Matters

Uniform Appraisal Standards for Federal Land
Acquisitions (1973)

Wildlife and Marine Resources Section
Statutes administered

5-13.000

5-1.310

5-7.120

5-10.600; 5-2.600;
5-12.600; 5.4.600;
5-3.600; 5-6.600;
5-7.600; 5-8.600;
5~9.600; 5-1.600

5~15.000

5-2.130
5-7.120
5-5.120
5-4.120
5-10.120

5-1.520; 5~7.120;
5-2.530

5~15.000

05-7.120

7 5-14.000

5-10.000; 5-10.120
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