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S-1 • 000 'mE I.AND AND Ni\'ruRAL RESOOICES DIVISICN 

S-1.001 Establishment 

'!be Public Lands Di vision of the Department of Justice was created 
on Noverrber 16, 1909 (Circular No. 114); it was given the name of Lands 
Division in 1933 (Order 2507, Decerrber 30, 1933), am was designated the 
Land and Natural Resources Division al October 18, 1965. 

5-1.100 AREA OF RESPCNSIBILI'IY 

5-1.110 General 

!he Land and Natural Resources Division cdministers al behalf of the 
Attorney General litigation relating to: 

A. All civil oases and matters relating to acquisition, managerrent, 
CCl'ltrol, protection, use and disposition, by the United States, its 
agencies, officers, or o::>ntractors, of federally owned laOO arrl natural 
resources within the territorial limits of the United States, on or o.rer 
the Outer Continental Shelf of the United States, arrl, to the extent 
permitted by international law, on or under the high seas; 

B. All civil cases and matters in which the United States asserts, on 
behalf of Indian individuals and tribes, rights to property, including 
hunting am fishing am water rights, as well as any ct.her natural resource 
interests of Indians am Indian tribes; am 

c. All civil am criminal cases and matters relating to the CX>ntrol am 
abaterrent of sources of pollution, and the protection generally of the 
physical environment. 

More specifically, respcxlSibilities of the Land arrl Natural Resources 
Division, as set forth in 28 C.F .R. S0.65, ent>race the following: 

Subject to the general supervision of the Attorney General, am under the 
direction of the Deputy Attorney General for criminal matters, am the 
Associate Attorney General for all other matters, the followiDJ functions 
are assigned to arrl shall be ronducted, hamled, or supervised by, the 
Assistant Attorney General in charge of the Land am Natural Resources 
Division: 

A. Civil suits am matters in federal arrl state oourts am cdninistra­
tive tribunals, by or against the United States, its agencies, officers, or 
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contractors, or in which the United States has an interest, ~ether for 
specific or nonetary relief, and also nonlitigation matters, relating to: 

1. '!he public d:>main lands and the Outer Continental Shelf of the 
United States; 

2. Other lams and interests in real ixoperty omed, leased, or 
otherwise claimed or oontrolled, or allegedly inpaired or taken, by the 
United States, its agencies, officers, or contractors, including the 
a~uisition of such lands by condennation proceedings or otherwise; 

3. 'Ille water and air resources oontrolled or used by the United 
States, its agencies, officers, or rontractors, without regard to whether 
the same are in or related to the lands enumerated in subparagr aphs 1 and 
2 of this p:iragraph; and 

4. '!he other natural resources in or related to such lams, water 
am air, except that the following matters which ~ld otherwise be 
included in such assi~nt are excluded theref ran: 

a. Suits and matters relating to the use or oretruction of 
navigable waters or the navigable capacity of sudl waters by ships 
or shipping thereon, the same being specifically assigned to the 
Civil Division; 

b. Suits arrl matters involving tort claims against the 
United States under the Federal Tort Claims Act and special acts of 
Congress, the same being specifically assigned to the Civil 
Division; 

c. Suits arrl matters involving the foreclosure of nortgages 
and other liens held by the United States, the same being 
specifically assigned to the Civil and Tax Divisions a::::cording to 
the nature of the lien involved; 

d. Suits arising under 28 u.s.c. S2410 to quiet title or to 
foreclose a rrortgage or other lien, the same being specifically 
assigned to the Civil and Tax Divisions according to the nature of 
lien held by the United States, and all other actions arising under 
28 u.s.c. S2410 involving federal tax liens held by the United 
States, W"lich are specifically assigned to the Tax Division; 

e. Matters involving the imrunity of the federal cpvernment 
fran state and local taxation specifically delegated to the Tax 
Division by S0.71 . 

B. Iepresentation of the interests of the United States in all civil 
litigation in federal and state oourts, pertaining to Indians, Indian 
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tribes, and Indian affairs, and matters relating to restricted Indian 
prq>erty, real or personal, and the treaty rights of restricted Indians 
(except matters involvif'X3 the oonstitutional arxJ civil rights of Indians 
assigned to the Civil Rights Division by sutpart J. of this part). 

c. Rendering q>inions as to the validity of title to all lams acquired 
by the United States, except as otherwise specified by statute. 

D. Civil arxJ criminal suits arxJ matters involving air, water, noise, 
and other types of pollution, the regulation of solid arxJ hazardous wastes, 
toxic substances, pesticides, and the oontrol of the environmental inpacts 
of surface cx>al mining. 

E. Civil and criminal suits and matters involving obstructions to 
navigation, and dredging or filling (33 u.s.c. S403) . 

F. Civil arxJ criminal suits arxJ matters arising under the Atomic Energy 
Act of 1954 ( 42 u.s.c. S2011 et seq. ) insofar as they relate to the 
prosecution of violations CDITl'l\itted oy a cnrpany in matters · involving the 
licensing and q>eration of nuclear J:X)Wer plants. 

G. Civil and criminal suits and matters relating to the natural arxJ 
biological resources of the coastal and marine environments, the Outer 
Continental Shelf , the fishery conservati on rone and, \rw'here permitted by 
law, the high seas. 

H. Criminal suits and civil penalty and forfeiture actions relating to 
wildlife law enforcenent under the Endangered Species Act of 1973 (16 u.s.c. 
SS1531-1 543); the Lacey Act ( 16 U.S.C. S3371 et ~·); the Airborne Hunting 
Act (16 U.S.C. S724(j)-(1)); the MigratoryBir<lAct (16 u.s.c. S701 et 
seq.); the Wild Horses and Wild Burros Act ( 16 U.S .C SS1331-1340 ); the Bald 
and Golden Eagle Protection Act (16 U.S.C. SS668 (a)-(d )); am the Fish arxJ 
Wildlife Coordination Act ( 16 u.s.c. S661 et seq.). 

I. Performance of the Department's functions under S706.5 of the 
regulations for the prevention of ex>nflict of interests pt"arulgated by the 
Secretary of the Interior under the authority of the Surface Mining Control 
and Reclamation Act of 1977, section 201 (f), 91 Stat. 450, and CDntained in 
30 C.F.R. Part 706. 

J. Conducting the study of processing sites requir ed by section 115(b) 
of the Uranium Mill Tailings Radiation Control Act of 1978, p.tblishing the 
results of such study and furnishing the results thereof to the Congress 
and, based on such study, determining arxJ taking whatever actions, if any, 
shall be appropriate and in the p.tblic interest to require i:eyment by such 
persons as the s tudy identifies, of all or any p:lrt of the c:x>Sts incurred by 
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the United States for sudl renedial action for -nich he determines sudl 
persons are liable. 

5-1.111 Litigation Involving Envirorunental Protection Agenc:'j 

With respect to any matter assigned to the Land and Natural Resources 
Division in which the Environnental Protection Agenc:'j i s a party, the Assis­
tant Attorney General in dlarge of the Larx3 arrl Natural Resources Division, 
and such staff as he/she may specifically designate in writing, are 
authorized to exercise the functions and responsibilities undertaken by the 
Attorney General in the Me!torandum of Understanding between the Department 
of Justice and the Environmental Protection Agenc:'j { 42 Fed . ~· 48942), 
except that Sul:part Y of 28 CFR Part 0 shall continue to g::>vern as aithority 
to cnnpranise arrl close civil claims in sudl matters. 

5-1.120 Statutes Administered 

'Ihe statutes cdministered by the Divi sion are listed in USAM 5-2. 120, 
5-3.111, 5-4.120, 5-5. 120, 5-6. 120, 5-7. 120, 5-9.120 and 5-10.120, infra. 

5-1 . 200 O~IZATICN 

5-1.210 General 

'!he Di vis ion is cdrninistered by an Assistant Attorney General, who is 
assisted by three Deputy Assistant Attorneys General . 

5-1 . 220 Litigating Sections 

'!he litigating functions of the Division are disdlarged through nine 
sections: 

A. 'Ihe Envirorunental Defense Section (described in detail in USAM 5-
2 .000, infra); 

B. Ihe Envirorurental Enforcement Section {described in detail in USAA 
5-3.000, infra); 

C. '!he Land Acquisition Section (described in detail in USAM 5-4.000, 
infra); 
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D. The Indian Resources Section (described in detail in USAM 5-5.000, 
infra); 

E. The Indian Claims Section (described in detail in USAM 5-6.000, 
infra); 

F. The General Litigation Section (described in detail in USAM 5-7.000, 
infra); 

G. The Appellate Section (described in detail in USAM 5- 8.000, infra); 

H. The Policy, Legislation and Special Litigation Section (described 
in detail in USAM 5-9.000, infra); and 

I. The Wildlife and Marine Resources Section (described in detail in 
USAM 5-10.000 , infra) . 

5-1.230 Support Units 

Policy planning, legislative and special act i.vi.t i.es are assigned to the 
Policy, Legislation and Special Litigation Section (described in detail in 
USAM 5-9.000, infra). 

5-1 . 300 SUPERVISION AND HANDLING OF LAND AND NATURAL RESOURCES DIVISION 
CASES 

5-1.301 General 

All cases within the area of responsibility of the Land and Natural 
Resources Division are subject to the supervision and control of the 
Assistant Attorney Genera l in charge of the Land and Natural Resources 
Division. As is hereinafter more fully set forth, the responsibilities for 
direct handling of cases are dividetl into four general classifications : ( l) 
cases for which authority has been delegated to the U.S . Attorneys which may 
be directly referred to him/her by an authorized field officer or a federal 
department or agency, see USAM 5-1.310, infra ; (2) cases which are delegated 
to the U.S. Attorneys by the Assistant Attorney General of the Division for 
which the U.S. Attorneys are assigned primary responsibility, see USAM 
5-1.323, infra ; (3) cases which the Assistant Attorney Gener Bl of the 
Division determines shall be the joint responsibility of the Division and 
the U.S. Attorney, see USAM 5-1.324, infra; and (4) cases for which the 
Division retains primary responsibility,~ USAM 5-1.325, infra. 

---·----
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5-1.302 Pleadings to be Signed by the Assistant Attorney General 

In all civil cases where the United States is a plaintiff, other than 
direct r eferral cases , see USAM 5-1.410, infra, and specific cases or 
classes of cases the Assistant Attorney General exempts from this 
r equirement, arising from matters in the litigating sections, all 
complaints, stipulations or agreements for entry of judgment or dismissal 
shall be signed, prior to filing, by the Assistant Attorney General. 

5-1.310 Authority of U. S. Attorneys to Initiate Actions Without Prior 
Authorization, i.e., Direct Referral Cases 

Actions which may be initiated by the U.S. Attorneys without prior 
authorization from the Land and Natural Resources Division are listed in 

Land and Natural Resources Divis ion Directive No. 8-80, amending Division 
Directive No. 7-76 (41 Fed. Reg. 53660) . The pertinent portion of the 
amended Directive is as followS:-

By virtue of the authority vested in me by Part 0 of Title 28 of the 
Code of Federal Regulations, and particularly Sections 0.165, 0.160, 0.162, 
0.164, 0.166, and 0.168 thereof, I hereby redelegate to the Deputy Assistant 
Attorney General , certain Section Chie fs and to the U.S. Attorneys the 
following authority to ac t in connection with, and to compromise, Land and 
Natural Resources Division cases: 

Section I - AUTHORITY TO INITIATE CASES 

A. Delegation to U. S. Attorneys 

1. Land Cases U.S. Attorneys are hereby authorized to act in 
matters concerning real property of the United States, including tribal 
and restricted individual Indian land, not involving new or unusual 
questions or questions of title or water rights, on behalf of any other 
department or agency in response to a direct request in writing from an 
authorized field officer of the department or agency concerned , without 
prior authorization from the Land and Natural Resources Division, in 
the following described cases: 

a. Actions to recover possession of proper ty from tenants, 
squatters, trespassers or others , and actions to enjoin trespasses 
on federal property: 

b. Actions to r ecover damages resulting from trespasses when 
the amount of the claim for actual damage based upon an innocent 
trespass does not exceed $200,000 (the U. S. Attorneys may seek 
recovery of amounts exceeding $200 ,000 ( i) if the actual damages 
are $200 , 000 or less and state statutes permit the recovery of 
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multiple damages, ~, double or treble, for either a willful or 
an inoocent trespass: or (ii) if the actual damages are $200,000 
or less, . but the action is for cxxwersion to obtain recovery of 
the enhanced value of property severed arrl renoved in the 
trespass: 

c . Actions to ex>llect delirquent rentals or damages for use 
am occupancy of oot rrore than $200,000; 

d . Actions to ex>llect CX>Sts of forest fire suppression an:l 
other damages resulting from such fires if the total claim cbes 
not exceed $200,000; 

e . Actions to ex>llect delinquent cperation an:l maintenance 
charges accruing on Indian irrigation projects a.00 federal 
reclamation projects of oot nore than $200,000; 

f. Actions to ex>llect loans of noney or livestock made by 
the United States to individual Indians without limitation on 
anount, including loans made by Indian tribal organizations to 
iooividual Indians if the loan agreements, ootes an:l securities 
have been assigned by the tribal organizations to the United 
States; am 

g. Actions to recover damages resulting fran breach of a 
tirrber sale contract when the anount of the claim ches oot exceed 
$200,000. 

2. Environmental Cases Pursuant to Paragraph 10 of the 
Menorandum of Understarrling between the Departirent of Justice a.00 the 
Environmental Protection Agency ( 42 Fed. Peg. 48942) with respect to 
the harrlling of litigation to which the Env-rr-onmental Protection Agency 
is a party, all requests of the EnvirOl'llrental Protection Agency for 
l itigation nust be sut::mitted by the Agency through its General Counsel 
or its Assistant Administrator for Enforcenent to the Assistant 
Attorney General, except that matters requiring an inmediate terrporary 
restraining order may be subnitted by Regional Administrators of the 
Environmental Protection Agency sim.lltaneously to a U .s. Attorney an:l 
the Assistant Attorney General. Consequently, except for matters 
requiring an inmediate terrporary restraining order, U.S. Attorneys are 
not authorized to accept on a direct reference basis any matters or 
cases originating in any office of the Environmental Protection 
Agency. 

U.S. Attorneys are authorized to act without prior authorization fran the 
LaOO arrl Natural Resources Division, on behalf of federal departirents or 
agencies other than the Environmental Protection Agency, in response to a 
direct request in writing fran an authorized field officer of the departirent 
or agency ooncerned (a copy of said request is to be forwarded forthwith to 
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the Assistant Attorney General, Land and Natural Resources Division by the 
U.S. Attorney) i~ ~e following environmental cases: 

a. Civil or criminal actions involving the filling or the 
deposit of dredged or fill material upon, or the alteration of the 
channels of, the waters of the United States, in violation of 
Section 10 of the River and Harbor Act of Mardl 3, 1899 (33 U.S.C. 
S403), or of Section 404 of the Federal Water Pollution Act 
Amerrlments of 1972 (33 u.s.c. S1344) or of lx>th statutes; 

b. Civil or criminal actions involving the disdlarge of 
refuse into the navigable waters of the United States, and, in 
certain oases, their tributaries, in violation of Sect ion 13 of 
the Act of Mardl 3, 1899 (33 u.s.c. S407) , except for 

(i) in rem actions against vessels, W'lich actions shall 
continue-to-be handled in the manner set forth in 
Departmental MenorandLmlS 374 and 376, dated June 3, 1964, and 
shall oontinue to be under the jurisdiction of the Civil 
Divl.sion; and 

(ii) criminal actions involving the discharge either of 
oil or of hazardous substances , for which discharge a 
government agency either has :irrposed a civil penalty p..irsuant 
to Section 311(b)(6) of the Federal Water Pollution Control 
Act Amerrlments of 1972 (33 U.S.C. S1321 (b)(6)), or has under 
consideration the inposition of sudl a penalty. 

3. Wildlife and Marine Resources Cases U.S. Attorneys are hereby 
authorized to act, withOut pnor authOrization fran the Laoo and 
Natural Resources Division, on behalf of any other departnent or cgency 
in response to a direct request in writing fran an autoorized field 
officer if the department or cgency oonerned, in the following wildlife 
cases: 

a. Endangered Species Act of 1973, 16 u.s.c. S1531 et seq.; 

b. Lacey Act, 16 u.s.c. S3371 et seq.; 

c. Airborne Hunting Act, 16 u.s.c. S742( j)(1) ; 

d. Migratory Bird Treaty Act, 16 U.S.C. S703 et seq.; 

e. Migratory Bird Conservation Act, 16 U.S.C. SS715-715(d), 
715(e) , 715(f)-715(k), 715(1)-715(r); 
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f. Bald and Golden Eagle Protection Act, 16 u.s.c. 
SS668668(d); 

g. Dingell-Johnson Fish Restoration Act, 16 U.S.C. 
SS777777(i), 777(k); 

h . National Wildlife Refuge System Mninistration Act, 16 
u.s.c. SS668dd, 668ee; 

i. Marine Protection, Research and sanctuaries Act, 33 U.S.C. 
S1431 et seq. ~ 

j. Magnuson Fishery Conservation and Management, Act 16 
U.S.C. S1801 et seq.; 

k. Whaling Convention Act, 16 u.s.c. S981 et ~· ; 

1. Atlantic 'l\lnas Convention Act, 16 U.S.C. S971.; 

m. 'l\lna Convention Act, 16 u.s.c. S951 et seq.; 

n. Marine Mamnal Protection Act, 16 u.s.c. S1361 et seq.; 

o . &:>ckeye Sal.non or Pink salnon Fishing Act, 16 u.s .c. S776 
et seq.; 

p. Fur Seal Act of 1966, 16 u.s.c. S1151 et ~·i 

q. Protection of Sea Otters oo the High Seas Act, 16 U.S.C. 
S 1171 et seq . ; 

r. Wild Free R:>aming Horses and Burros Act, 16 u.s.c . 
SS1331-1340.; 

s. Fish and Wildlife Coordination Act, 16 U. S.C. 
SS661667(e); 

t. Animal Damage Control Act, 7 u.s.c. S426 et seq.; 

u . Sponge Act, 16 u.s.c. S781 et ~·; 

i 
v. Northern Pacific Halibut Act, 16 U.S.C. S772 et~·; and 

w. North Pacific Fisheries Act, 16 u.s.c. S1021 et seq.; 
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Provided that upon receipt of referrals of any law enforcenent action 
under the ~ve statutes, notice shall be given to the Wildlife arXI Marine 
Resources Section before filing or declining to file an action, as set forth 
in USAM 5-10 . 312, infra. 

Provided that U.S. Attorneys are not authorized to cxmnence actions 
against foreign vessels or foreign f ishernen under the Magnuson Fishery 
Conservation am Management Act, 16 u.s.c. S1801 et seq., without prior 
telephonic approval from the Section. '!he views of tne U.S . Attorney for a 
district to whid'l. a foreign vessel may be brought will be ascertained in 
advance of seizure by the Coast Guard. The u .s. Attorney srould then 
oontact the Section to discuss the CO'!iJlaint to be filed, release tooo arXI 
inventory arrangements. 

5-1.320 Actions Not Subject to Direct Referral to U.S. Attorneys 

5-1.321 Prior Authorization Needed to Initiate Action 

Except for oases which are authorized to be initiated directly by the 
U.S. Attorneys, see USAM 5-1.310, supra, actions may not be instituted 
without the prior-authorization of the Assistant Attorney General, who 
shall sign the oorrplaint prior to its being filed. See USN-1 5-1. 302, supra. 
In an emergency, authority to institute an actiOO-may be requested by 
telegraph or telephone. The request should be directed to the Chief of the 
Section having responsibility for the supervi sion of the type of litigation 
involved. 

5-1.322 Assignment of Actions Generally 

All cases which are not subject to direct referral to the U.S. 
Attorneys as set forth in USAM 5-1.310, supra , are initially referred to the 
Assistant Attorney General for review. Sud'l. review is assigned to the 
appropriate Section of the Division which then initially determines whether 
the oase should nore C{'propriately be: (1) assigned to the U.S. Attorney, 
see USAM 5-1.323, infra, (2) designated as a case to be handled as the joint 
responsibility of the U.S. Attorney am the Division, see USAM 5-1.324, 
supra, or, (3) retained by the Division for its direct hcllilling. See USAM 
5-1.325, infra. The oosts of litigation arXI the proximity of the" U.S. 
Attorney to the court result in a large percentage of oases being assigned 
to the U.S. Attorneys. However, the nature of the issue of law involved, 
the relative national or financial inportance of the case , the precedential 
possibilities of the litigation, am the need for the Division to retain a 
cadre of staff attorneys trained in the trial of oases, are oonsiderations 
in making case assignments. 
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5-1.323 Cases Assigned to U.S. Attorneys 

Assignment of case responsibility to the U.S. Attorney is always with the 
understanding that the Assistant Attorney General of the Division has 
supervisory res{XXlSibili ty on behalf of the Attorney General CNer all 
litigation under the jurisdiction of the Division. Where possible, the 
Division will prarulgate catecpries of cases which will be assigned to the 
U .s. Attorneys; these assignments may distinguish between U .s. Attorneys oo 
the basis of their experience and expertise with respect to such cases. If 
an assignment of any such case is :xrrde p.lrsuant to USAM 5-1.324 or 5-1.325, 
infra, the notice of assignment to the U.S. Attorney will note the 
exception. 

The U .s. Attorney shall be primarily res{XXlSible for all cases assigned 
to him/her. If he/she feels that he/she cannot accept respon.5ibility by 
reason of a conflict of interest, the lack of personnel or expertise in 
his/her office, or other g:x:>d reasons, he/she srould irrroodiately consult 
with the Chief of the appropriate Section to determine if &:>me other 
assignment of res{XXlSibility can be rrade. 

Regular oomnunication should be maintained with the appropriate Section 
of the Division regarding the conduct of litigation assigned to the U.S. 
Attorneys, especially if any problems arise in connection with a case. 'Ille 
Division is organized so as to maintain considerable expertise in the 
particular subject matter areas under the jurisdiction of the Division arrl 
i s , therefore, in a IX>Si tion to provide valuable assistance to the U .s. 
Attorney, including assistance in preparing pleadings and briefs as well as 
providiD"J general advice on the substantive law arrl the handliD"J of 
litigation . A copy of the final order entered in any case rrust be 
transmitted pronptly to the appropriate Section of the Division. 

5-1.324 Cases Assigned as a Joint Responsibility 

If the appropriate Section of the Division feels that a given CBSe srould 
be handled as a joint responsibility of the U.S. Attorney arrl the Division, 
the Chief of the Section shall make the assignment initially with a written 
description of the expected division of ~rk arrl res{XXlSibility for the 
case. In the event the U.S. Attorney involved is not satisfied with the 
assignment, he/ she shall consult with the appropriate Section Chief to 
resolve the assignment arrl/or division of respon.5ibility. Any remainiD"J 
differences will be resolved by the Assistant Attorney General of the 
Division. At least three nonths before trial, a firm understanding will be 
reached between the Division arrl the U.S. Attorney oo trial responsibility. 
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Either the Division or the U.S. Attorney may n:quest a dlaD;:Je in the 
assignment at any titre. The Division will periodically review all joint 
responsibility assignments with the objective that where Division assistance 
is oo lonqer required the case may be assigned to the U.S. Attorney under 
USAM 5-1.323, supra. 

5-1.325 Cases for Whidl the Division is Assigned Responsibility 

If the appropriate Section of the Division feels that a given CBse sl'x>uld 
be handled by staff attorneys in the Division, the Chief of the Section will 
notify the U.S. Attorney, and the Chief of the Section and the U.S. Attorney 
will then agree upon exactly what, if any, s~rt services the U.S. 
Attorney will provide to assist the staff attorneys in handling the 
litigation. Again, any differences CNer sudl case assignments and the 
provision of support services will be resolved by the Assistant Attorney 
General in dlarge of the Division. 

5-1.326 Review and <llange of case Assignments 

'!he assignment of case responsibility to the U.S. Attorney may be 
reviewed at any subsequent tirre at the request of the U.S. Attorney, the 
client agency, or the appropriate Section, and may be dlanged; a dlange of 
ass igrunent will only be made, oowever, after consultation with the U.S. 
Attorney. As with all differences between a Section of the Division and the 
U.S. Attorney, any differences concerning assignment or handling of cases 
will be resolved by the Assistant Attorney General of the Division. 

5-1.327 Case Weighting System 

A. Pu;e:>se - The purpose of this directive is to inplement a system 
of weighting ail new cases in the Division in order to detennine nore 
accurately the Division's attorney resource requirements and to ensure a 
fair workload distribution anong attorneys. Ultimately, the case weighting 
system will be integrated into a cx:ttputerized cbcket tracking system. 

B. Case Weighting System - The weight of each case will be c:Etennined 
by the nwrber of attorney work days required to corrplete the case fran the 
time it is ct>ened in a section until it is closed or transferred to aoother 
section. The basic unit is coe (1) point, which is equivalent to coe week 
( 5 days) of attorney titre. Fractions of one week stx>uld be irrlicated by 
awlying • 2 of a p::>int per \lllOrk day. For exarrple, a case requiring 12 
attorney \lllOrk days ~ld be assigned a weight of 2.4 points. 
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1 • 'Ihe Section Chief is to determine weights by cxnsidering what 
activities are likely to occur throughout the life of a natter, sudl as 
preliminary injunction, disoovery, factual investigation, legal 
researdl, trial, jury trial, actions, travel, etc. 'Ihe Section Chief 
stx:>uld also make a judgrrent as to whether sudl things as disoovery will 
be extensive or brief. 'llle weight assigned to a case sh:>uld reflect 
the anount of supervisory or reviewing time required, as well as the 
time required of the primary attorney. 

2. Shared am supervised cases sh:>uld be given two weight 
nurrbers, the first for the case, ~ the second for the Division's role 
in the case. For exarrple, a supervised case requiring a total of 2 
work weeks, but only 3 days of a Division attorney's time l!Olld be 
weighted 6. 

3. '!be case weight should only be dlanged \lt'hen sxnething 
fundamental occurs \lt'hich will cause a dlange in time requirements. 'Ihe 
weight should not be dlanged sirrply because a case has progressed, 
certain activities have occurred, am there is less ~rk remaining to 
be cbne. 

4. Case weights are oot priorities. However, W"len weighting a 
case the Section Chief should oonsider whether ooditional time i s to be 
spent on a case because of its high priority. 

5 . This directive shall be effective irrrnediately with respect to 
all new cases. Existing cases in all sections stx>uld be assigned 
weights gradually, as tiire permits. Existing cases in all sections 
except Larrl Acquisition should be weighted within a period of aie year, 
so that weights will be available when the <XlfTPUterized cbcket tracking 
system i s irrplemented. The Land Acquisition Section's existing 
caseload should be weighted within two years. Existing cases stnuld be 
weighted for their entire life span within a Section, p:lSt ~ future, 
am not sirrply for their potential future activity. 

6. New case weights should be turned in to the Executive Office 
on a weekly basis, using the form attached hereto. 'Ihe information 
will be keypmdled for eventual inclusion in the cbcket trackir¥J 
system. Case weights slx>uld also be noted on each Section's own 
docket cards. 
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SOC'TICN Di\TE 

CASE WEIGHI'S 

Case Narne arrl Court D.J. File No. Attorneys (s) Weight 

5-1.328 Case Priority system 

A. Purpose '!he p.Jrpose of this directive is to i.rrplernent a case 
priority system in the Division t o ensure that cases are assigned resources 
appropriate to their level of importance arrl for other management p.irposes. 
This Directive arnerrls L&NRD Directive ~- 5-68 with regard to the 
classificat ion of oases. 

B. Case Priority system Four levels of priority are established as 
follows : 

1. "H" (h igh priority) case. 'Ihese are the cases deserviD3 the 
personal attent ion of the Associate Attorney General, the Deputy 
Attorney General (in the case of criminal matters), the Assistant 
Attorney General, or the General Counsel of a department or a:Jency of 
the United States. Designation am special harrlliD3 of these cases 
shall continue under L&NRD Directive No. 7-78 . It is anticipated that 
this will constitute a small nm'ber of the Division's cases. 
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2. Priority 1 case. Cases of the highest inportance, meeting the 
criteria of paragraph D, below. 

3. Priority 2 case. Cases of mid-level inportance, meeting the 
criteria of paragraph E, below. 

4. Priority 3 case. Cases of low i.nportance, meeting the 
criteria of paragraph F, below. 

C. Procedure 

1. Each Section Chief shall assign a p["iority to each new case as 
it cares in; 

2. Exist ing cases in all sections srould be assigned new 
priorities within a period of one year (except Larrl Acquisition ~ich 
is allowed two years), oo that priorities will be available ~en the 
Division's OJtTputerized d:>cket tracking system is irrplemented; 

3. Cases are assigned priori ties by cnrparing eadl case a;Jainst 
the priority system criteria listed below (arrl in Division Directive 
No. 7-78 in the cases of high priority cases). Of the six criteria 
potentially associated with eadl case, the highest will determine the 
priority. For example, a case may rank low in ITDney value, but be 
absolutely critical to a Presidential Program. It would thus receive a 
priority 1 des ignation (or "H" pursuant to Directive No. 7-78) because 
of its high rank under the program inpact criterion; arrl 

4. New case priorities should be ~ded to your case weight form 
which you are required to subnit weekly to the Executive Office under 
L&NRD Directive No. 1 5- 78. For exaJll>le , under the ool wm in the form 
designated "Weight" you may have a case assigned a weight of "2.4." You 
srould also sl'X>w the priority designation parenthetically 00 the same 
form following the weight, sudl as "2.4 (H)" or "2.4(1)." The 
information will be keypundled f or eventual inclusion in the d:>cket 
tracking syst em. Case priorities should also be noted on each 
Section's own d:>cket cards. 

D. '!he criteria for Priority 1 cases are: 

1 • Geographic Inpact of Potential Judgment: r egional or national 
( i.e. , greater than statewide) ; 

2 . Legal Inpact of Potential Judgment: ~ld set a legal 
precedent of high i.nportance ; 

3. FOtential Inpact oo Presidential or Client .Agency's Program: 
case is of high inportance to program; 
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4. Financial Value in Dispute (either best estimate of ultimate 
judgment or g:>vernrnent appraisal, whichever is higher): over $1 
million; 

5. Potential Effect on Related Claims : case, oot otherwise 
deserving priority 1, could affect large nmber of claims , regionally, 
or nationally; and 

6. Court in Which Case is Pending: Supreire (this excludes Briefs 
in Opposition) . 

E. '!he criteria for Priority 2 cases are: 

1. Geographic Irrpact of Potential Judgment: statewide (i.e., 
greater than a single judicial dis trict); 

2. legal Inpact of R:>tential Judgment: would set a legal 
precedent of medium irrportance; 

3. Potential Irrpact on Presidential or Client .Agency's Program: 
case of medium i.rrportance to program; 

4. Financial Value in Dispute: between $101,000 and $1 million; 

5. Potential Effect on Related Claims : case , not otherwise 
deserving priority 2 , could affect a large nurrber of claims within a 
state or j udicial district; and 

6. Court in Whidl Case is Pending: not ai;plicable. 

F. All cases oot designated H, 1 or 2 soould be assigned priority 3 . 

G. In crldi tion to the foregoing, certain other factors may be taken 
into acoount in assigning priorities: 

1. Criminal enforceirent actions soould generally be accorded 
higher priority than civil enforcement actions, all other things being 
equal; 

2. Cases may change in l evel s of irrportance as they rrove fran 
district court to the oourt of appeals, i f the issues ~pear to be 
broadening in significanc-e; and 
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3. cases Wiich are highly oontroversial or sensitive should be 
raised in priority. 

H. 'lbere is apt t.o be some oonfusion <ilring the transition t.o the new 
system, especially with regard t.o Type C cases and t.o cases ~signed t.o U.S. 
Attorneys for harxUing, but in the long run, the new &ystem should prove 
nore efficient than the old. 

5-1 . 329 Identification, Special Handling and Coordination With Client 
Agencies of High Priority Cases 

A. Purpose '!be p.lrpose of this directive is t.o set oot for Division 
attorneys procedures for the identification, proper handling and 
ccx:>rdination with client agencies of high priority cases; so that client 
agencies have the maximum opportunity t.o a:lvise the Division of their 
priorities, policies, and views, and so that the Assistant Attorney General 
and the Associate Attorney General are timely ootified of significant, 
highly visible and a:>ntroversial oases. 

B. Identification of High Priority Cases 

1. Section Chiefs shall be responsible for the identification of 
high priority cases in their Sections. High priority cases shall be 
identified on the basis of an 01Terall review of the factors set forth 
in Attachment A hereto. It is expected that the des ignation of high 
priority cases shall be limited t.o cases worthy of the time and 
attention of a General Counsel and of the Assistant Attorney General, 
and worthy of bringing to the attention of the Associate Attorney 
General in the Division's weekly reports. 

2. In determining whether a case should be assigned the highest 
priority, Section Chiefs shall be responsible for oonsulting with the 
client agency to determine the inportance of the case to the agency. 
The priority acrorded a case may be revised from time to time. 

3. In a:ldition, Section Chiefs shall rreet periodically with their 
client agencies to discuss ways of inproving client oonsultation. 

C. lt>tification of the Assistant Attorney General of High Priority 
Cases 

1. Section Chiefs shall be responsible for ootifying the 
Assistant Attorney General of high priority cases. 
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2. Section Chiefs, biweekly, shall sut:mit to the Assistant 
Attor ney General an agenda showing: ( 1) newly filed high priority 
cases; ( 2) pending cases, the priority of \ltlich have been revised to 
high priority status; and (3) pending high priority cases \ltlich have 
had significant activity. '!be agenda shall indicate the nature of the 
case , the reason it has been des ignated high priority, arrl the status 
of the case. 

3. In crldition, Section Chiefs shall be res{X>nsible for informing 
the Assistant Attorney General of pendil')3 develoµnents in high priority 
cases which are of extrene i.rrp:)rtance, visibility, or sensitivity, arrl 
which the Assistant Attorney General may wish to bring to the irrmediate 
attention of the Associate Attorney General. 

D. Client Coordination on High Priority Cases 

1. Section Chiefs shall be responsible for early ronsultation 
with client agencies, in all high priority cases. Consultation shall 
cover the follCMing: 

a. '!be effect of the litigation on the agency's p::>licies arrl 
programs; 

b . Use of agency attorneys , \ltlen appropriate , to assist in 
the litigat ion , under the direction of the Section Chief; 

c. Positions and arguments to be advanced in the li t igation; 

d. Settlement or dismissal of the case. 

2. In crldition, to the maximum extent p:>Ssible in high priority 
cases, Section Chiefs shall assure that client agencies are provided 
with final drafts of all briefs or plecrlir~s roncerning the rrerits of 
the case , or roncerning any other issue which has a p::>tential 
significant effect on the case, at least 3 days prior to the filing 
date. 

3 . If a client agency disagrees with a p:>Sition or 
argument crlvanced in the case, the Section Chief shall oonsult with the 
agency to resolve the disagreerrent. In the event of rontinued 
disagreenent, the matter shall be referred to the Assistant Attorney 
General. 

E. High Priority Cases Affecting Other Agencies 

When a high priority case has a {X>tential significant effect on an 
agency rot a party to the litigation, the Section Chief shall ronsult with 
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the Assistant Attorney General to determine the nature and extent of 
consultation appr~riate under the circumstances of the case. 

F. Weekly Report to the Associate Attorney General: Monthly Report to 
the Attorney General 

Significant developnents in high priority oases shall be included in 
the weekly report to the Associate Attorney General and the nonthly report 
to the Attorney General. 

G. Cbordination with Solicitor General's Office and Office of legal 
Counsel 

1. Section Chiefs shall be responsible for assuring that attorneys 
assigned to high priority cases have familiarized themselves with 
positions previously taken by the Soli citor General in oases involving 
the same or similar issues before the Suprene Court. Section Chiefs 
shall also be responsible for determining whether oases raising the 
saire or similar issues are presently being handled in the Solicitor 
General's Office, and, if oo, the position of the Solicitor General on 
such issues. 

2. Section Chiefs shall consider, with regard to each high 
priority case, whether or not ronsultation soould take place with the 
Solicitor General's Office or the Office of Legal Counsel ooncerning 
any aspect of the case. In oonsidering the matter, the Section Chief 
shall ronsult with the Assistant Attorney General . 

H. Division Menoranda to the Solicitor General 

Copies of all menoranda to the Solicitor General concerning high 
priority cases shall be provided to the Associate Attorney General. 

FAcroRS ro BE CCN5IDERED IN DESIGNATIOO OF HIG! PRIORITY CASF.S 

A. Whether the case involves the interest of nore than ooe federal 
agency, or of nore than ooe branch of a federal agency; 

B. Whether the case involves an attenpt to enjoin the enforcement of 
an inp>rtant statute, the inplementation of a significant ~ogram, or the 
conduct of federal law enforcement: 
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C. Whether the a'lSe involves a <X>OStitutional challenge to inportant 
legislation; 

D. Whether the outcorre of the case may have a significant effect on 
goverrurent agencies, such as some litigation under NEPA, the Freedom of 
Information Act, the Privacy Act, etc.; 

E. Whether the case involves policies announced or issues ?Jblicly 
addressed by the Administration; 

F. Whether the case bears on the interests or activities of 
Congress; 

G. Whether the case involves fX:>SSible misconduct by rrerrbers of 
Congress, judges or high officials in the Executive Brandl; 

H. Whether the case presents an irrportant or J'X)Vel oonf lict between 
state arxl federal authority (or between an Indian tribe arxl state or federal 
authority}; arxl 

I. Whether the a'lSe has foreign policy or military ramifications. 

5-1.400 [Reserved] 

5- 1 • 500 GENERAL PRXEOORES IN DISTRICT CCX.JR!' LITIGATIOO 

5-1. 510 General 

The instructions hereinafter set forth are applicable to all rases 
under supervision of the Division, whether they be cases directly referred 
to the U.S. Attorney, cases for which primary responsibility has been 
assigned to U .s. Attorneys by the Assistant Attorney General, cases which 
are the joint responsibility of the Division arxl the U.S. Attorneys or CBSes 
which are the primary responsibility of the Division. 

5-1.511 Transmittal of Pleadings and Merroranda 

Except for sudl papers as are originally prepared in the Department arxl 
then transmitted to the U • S • Attorneys for filing, the U • S. Attorneys srould 
suanit to the appropriate Section of the Larrl arxl Natural Resources Division 
in each case involving matters under the jurisdiction of the Section , one 
copy of the cooplaint arxl one copy of al l other papers filed by any p;irty or 
by the oourt including pleadings, orders, prcp:>Sed findings , judgments , 
QI>lnions, briefs, merrorandums, offers in cnrpranise, arxl any other 
instrument or reoord. 
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5-1.512 Stipulations 

'lbe U.S . Attorney may stipulate to any fact required to be pr:oved by 
the cpverrurent, or to the authenticity of cpverrurent records. In oo case 
except certain direct referral natters should a U.S. Attorney enter into a 
stipulation ooncluding the substantive rights of the United States, or 
consent to entry of judgment in favor of the cdverse p:trty, without specific 
authority from the LaOO arrl Natural Resources Division. Specific a.ithority 
from the Land and Natural Resources Division to enter into such 
stipulations, or oonsent to judgment, is required in all nondirect referral 
matters arrl in the following direct referral matters: Direct referral 
wildlife irrport, export, Airborne Hunting Act, Bald arrl Golden Eagle 
Protection Act, arrl Wild Horses arrl Burros Act actions. 

5-1.513 Assistance by Other Attorneys 

U.S. Attorneys arrl their Assistants shall themselves oonduct arrl 
direct all cases within the jurisdiction of this Division harrlled by them. 
There is no objection to U.S. Attorneys receiving assistance from attorneys 
connected with other off ices of the cpverrurent in the preparation arrl trial 
of cases, but it should be understcx::d that such attorneys assist cnly, am 
do not conduct, direct , or control cases in 'Which they may be interested. 
28 U. S .C. S§§509 , 516 am 547 . Such trial attorneys are only "of rounsel" to 
the U.S. Attorney; they cb not control or direct the ronduct of cases in 
which they are interested, arrl they may oot sign pleadings or briefs on 
behalf of the cpverrurent or its officers, enployees, or agents. 

5-1 . 520 Suits Against the United States, Federal Agencies or Officials 

5-1 . 521 Appearances by U.S. Attorneys 

Upon being served with the axrplaint designating the United States or a 
federal official or agency as a defendant, a u.s. Attorney shall inmediately 
take such steps as are necessary to pr:otect the federal interest, am shall 
imnediately transmit ropies of the ex>rrplaint arrl other papers to the 
supervisory sect ion of the LaOO am Natural Resources Di vision. However, 
when time permits, oo appearance slx:>uld be made until instructions from the 
Department are obtained. If necessary, the request for instruction should 
be ooly by telephone or telegraph, directed to the Chief of the Section 
having jurisdiction <:?/er the type of action involved. 
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5-1 . 522 Rer!Dval of State Court Actions 

An action against the United States, a feder al agency, or a federal 
offic ial, brought in · a state oourt , may be rerroved to a federal court ( 28 
u.s .c. S1442) . The U.S . Attorney should seek instructions inmediately as to 
whether an act ion in a state oourt should be rerroved to a federal court, an1 
before receiving instructions , he/she soould take oo steps in the state 
court which \t,Ql)ld prevent rerroval. 

5-1 . 523 Sovereign IITllTllnity Not Waivable 

Neither the Department of Justice oor any U. S. Attorney may consent to 
sui ts against the Uni ted States , its officers or agents. A recent statute 
having some effect upon the OOct.rine of sovereign imnunity is the Act of 
October 21 , 1976, P.L. No . 94-574 . 

5-1.524 Service of Process on the Attorney General 

The Attorney General has designated the Deputy Attorney General am the 
Adrninistrati ve Assistant to the Attorney General to accept service of 
pleadings and process for him/her. In the absence of specific a.Jthori ty 
fran the Attorney General or his/her designees, U.S . Attorneys have no 
authority to accept such service . 

5-1 .525 Counterclaim:> 

In suits against federal agencies , or federal errployees acting in their 
official capacity, counterclaims shall not be filed in the name of the 
defendants . If a basis for a o:>unterclaim exists in such a suit , a separate 
action may be filed in the name of the United States , but such action nay be 
f iled only with the pr ior approval of the Assistant Attorney General. 

5-1.530-50 [Reserved] 

5-1.560 Proposed Findings of Fac t and Conclusions of Law 

In al l act ions in the federal courts tried ufX>n the merits without a 
jury, care should be taken to have proper findings of fact am ronclusions 
of law entered by the court as provided by Rule 52(a), Federal Rules of 
Criminal Procedure . When IX>SSible, two copies of the requests for fiooings 
stx:>uld be transmitted to the Land and Natural Resources Division for ~nt 
and discussion before filing. 
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5-1.570 Costs 

In oo case nay payment of CDSts be waived. Whenever noney is accepted 
as full or partial payment, or in oonpranise, it nust be ~plied first to 
court CDS ts. 

5-1.580 Judgments 

5-1.581 lecording Judgments 

Whenever a judgment is obtained by the United States affecting title to 
its property, the necessary recordation should be ~ prarptly in 
acoordance with the requirements of local law arrl the provisions of 28 
u.s.c. S1962 et seq. 

5-1.582 Perfecting Lien of Judgments 

Whenever a judgment for noney is recovered by the United States, the 
necessary action shall be taken in accordance with the provisions of local 
law to perfect arrl preserve the lien of the judgment UIX>f'l all property of 
the judgment debtor in the district in which the judgment has been entered 
or in any other district where the property of the deferrlant nay be found . 
See 28 u.s.c. SS1962 arrl 1963, arrl also Rhea v. Snith, 274 U.S. 434 ( 1927). 

5-1.583 Collection Of Clains or Judgments 

Except when required by the circumstances of a particular case, oo 
property other than noney should be accepted in full or part payment of a 
claim, oonpranise, or judgment arrl in oo event shall property other than 
m:mey be accepted until all incurred court CDSts are paid . '!'he procedure 
followed in the collection arrl transmittal of fu00s is set forth in the 
title to this Manual relating to the Administrative Division. 

5-1.584 Execution to Enforce CollectiCA'l of Judgments 

Whenever necessary to enforce collection of a noney judgment, the U .s. 
Attorney or the field attorney should ascertain such facts a<; the facilities 
of his/her office will permit to determine whether the judgment debtor has 
property subject to execution arrl whenever necessary should invoke the aid 
of the field officer of the agency at whose instance the act.ion originally 
was instituted. If property subject to execution is found, execution should 
be issued arrl a levy made. If oo property subject to execution is 
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found, execution stx:>uld not be issued unless required by local law to 
perfect or protect the judgment lien or its priority, or unless the U.S. 
Attorney has reason to believe the issuance of execution will irrluce 
voluntary p:tyrnent. If no distrainable pr~rty is found , the Department 
sh::>uld be inf oared of the results of the investigation arrl the case slx>uld 
be held in abeyance until a determination csn be made as to what further 
a ction slx>uld be t aken. 

5-1.585 Execution to Enforce Judgments for Possession 

A judgment for possession of property ~ed by the United States slx>uld 
be served upon all defeooant trespassers, including t:OOse in privity with 
such defeooants. If they fail to vacate the property in accordance with the 
judgment, a writ of assistance should be ootained fran the clerk of the 
court arrl delivered to the U. S . Marshal for execution. When justified by 
unusual circum.stances , an injunction may be ootained against the unlawful 
occupants. If they refuse to vacate the premises as required by the 
injunct ion, contenpt proceedings may be instituted . Service of the 
injunction upon each respondent i s a prerequisite to the institution of 
contenpt proceedings. 

.., 

y~· (-cv 
5-1 . 586 Post-Judgment Collection Efforts 

The instructions issued by the Civil Division cpverning action to be 
taken for the collection of judgments, set forth in USAM ~- 200 are 
applicable to all judgments entered in favor of the United States , arrl 
reference is made to them for appropriate guidelines to be followed in 
collect ion activities to be undertaken after the entry of judgment i n favor 
of the United States in Land and Natural Resources Division cases. This 
does oot enlarge the authority of cases beyooo the limits stated in USAM 
5-1.630 , infra . 

5-1.590 Appeals 

5-1.591 Copies of Decisions to be Forwarded to Supervising Section 

In oases subject to the supervision of the Larrl arrl Natural Resources 
Division in which a decision is rendered , the U.S. Attorney shall, by the 
nost expeditious means, forward a copy of the decision to the Chief of the 
Section i nvolved. 
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5-1.592 Ieoonmendation With lespect to Aweal 

In any case handled by a u .s. Attorney in which a final decision is 
rendered, the U.S. Attorney shall proceed in accordanc-e with the IrCWisions 
of USAM 2-2.000. 

5-1.600 SE'ITLEMFNl' AND DISMISSAL OF CASES 

5-1.610 Settlement Authority of the Assistant Attorney General 

'lhe authority delegated by the Attorney General to the Assistant 
Attorney General to cnrpranise suits is set forth in 28 C.F .R. SS0.016 
through 0.172. As in hereinafter set forth, the Assistant Attorney General 
has redelegated to Section Chiefs, arx1 to the U.S. Attorneys, autoority to 
coopromise, close, or dismiss, c-ertain types of cases. Except for those 
claims expressly arx1 specifically authorized to be CDrpranised, closed or 
dismissed by the U.S. Attorneys, no claim or case within the area of 
responsibility of the Land and Natural Resources Division may be 
conpranised, closed or dismissed without the specific authority of the 
Attorney General, the Assistant Attorney General or the appr~iate Section 
Chief. Instruction with respect to subnitting prq:x:>sed settlements or 
corrpromises for approval, arx1 for authorization to dismiss cases, are set 
forth in USAM 5-2.600, infra, for cases under the supervision of the Land 
Acquisition Section; l.SAM 5-4.600, infra, for cases under the supervision of 
the Indian Resourc-es Section; U5AM 5-5.600, infra, for cases tmder the 
superv1s1on of the Marine Resourc-es Section; ai'ld US.AM 5-6.600, infra, for 
cases under the supervision of the General Li tigati on Section. 

5-1.620 Settlement Authority of Offic-ers Within the I.and and Natural 
Resourc-es D1v1s1on 

Certain authority of the Assistant Attorney General to a:npranise 
claims has been delegated to the Deputy Assistant Attorney General arrl the 
Chiefs of the various litigating sections. 'lhe nost recent sudl delegation 
of authority was effected on October 29, 1976, by LaOO arrl Natural ResourC'eS 
Directive No. 7-76. '!hat directive as amended reads as follows: 

Section II - AU'mORITY ro CX>MPRJMISE, DISMISS, CR CUSE CASES 

A. Delegation to Deputy Assistant Attorney General 

Subject to the limitations iJrposed by Paragraph D of 
US.AM 5-1.640, infra, the Deputy Assistant Attorney 
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General in the Larrl arrl Natural Resources Di vision is 
hereby authorized, with respect to matters assigned to 
the Larrl arrl Natur al Resources Di vision, to accept or 
reject offers in a::inpromise of claims a:Jain.st the United 
States in which the anount of the ~q>OSed settlement 
does l'X)t exceed $500,000, arrl of claims in behalf of the 
United States in '#hich the gross arrount of the original 
claims <X>es l'X)t exceed $500,000. 

B. Delegation to Section Chiefs 

Subject to the limitations irrposed by Paragraph D of 
USAM 5-1.640, infra, the Chiefs of the litigati ng 
sections of the Laii1 arrl Natural Resources Division are 
hereby authorized, with respect to matters assigned to 
their respective sections, to accept or reject offers in 
carpromise of claims a:Jainst the United States in which 
the arrount of the proposed settleITEnt <X>es l'X)t exceed 
$300 , 000, arrl of the claims in behalf of the Uni t ed 
States in which the gross anount of the original claim 
does l'X)t exceed $300,000. 

5-1 . 630 Settlement and Dismissal Authority of u. S. Attorneys 

Lam am Natural Resources Division Directive No. 7-76 ( 41 Fed. !Eg. 
53660), as arreooed authorizes U.S. Attorneys to Cll'lpromise, ·close or disiiiISs 
certain cases. Pertinent portions of the Directive, as amended are as 
follows: 

C. Delegations to United States Attorneys 

1. Compromise of Land Cases. Subject to the 
limitations .urposed by paragraph D of US.AM 5-1.642, 
infra, U.S. Attorneys are authorized, without the ~ior 
apprO'Val of the Larrl am Natural Resources Division, to 
accept or reject offers in a::inpromise in the direct 
ref err al larrl cases listed in subparagraph A-1 of 
section I, arrl in claims again.st the United States in 
which the anount of the proposed settlement <bes not 
exceed $200,000, if the authorized field officer of the 
interested agency concurs in writing, except that where 
the United States i s a plaintiff, a U .s. Attorney may 
accept an offer without the concurrence of the field 
officer if the acceptance is based solely upon the 
financial circumstances of the debtor. 
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2. O::t~1~se of Environrrental Cases. Prior delegations 
of au rity to the United States Attorneys to settle 
any type of case in which the Depa~nt of Justice 
represents the Environrrental Protection Agency, or the 
Administrator or any .other official of that h;jency, are 
hereby revoked: all offers in cnrpranise of such cases 
shall be subnitted to the Assistant Attorney General of 
the Larrl and Natural Resources Division for appropriate 
action. 

3. sa.r£rornise of Wildlife cases. Subject to the 
limitations inposed bY this paragraph and section USAM 
5-1.640, infra, United States Attorneys are authorized, 
without prior apprOV'al of the Larrl and Natural Resources 
Division, to settle all direct referral actions relating 
to wildlife law enforcement . '!his delegation of 
authority to the U.S. Attorneys to settle wildlife 
i.nport, export , Airborne Hunting Act, Bald and Golden 
Eagle Protection Act, and Wild Horses and Burros Act 
actions. 

4. Catpromise of Condemnation Cases. 

a. Subject to the limitations inp::>sed in Paragraph 
D of USAM 5-1.620, supra, U.S. Attorneys are hereby 
authorized, without prior approval of the Larrl and 
Natural Resources Division, to accept or reject 
offers in oonprornise of claims against the United 
States for just oorrpensation in condemnation 
proceedings in any case in which the gross CITOunt 
of the proposed settlement does not exceed 
$200,000. 

b. \:ta'len a U.S. Attorney has settled a cxn:3ennation 
proceeding under the authority CX>nferred upon him 
by the foregoing sul:paragraph he shall prarptly 
secure the entry of judgment arrl distribution of 
the award, and shall take all other steps necessary 
to disp:>se of the matter cxxrpletely. The U.S . 
Attorney ex>ncerned shall also imnediately forward 
to the Department a r eport, in the form of a letter 
or 11S10raooum, bearing his signature or showing 
his/her personal apprOV'al, stating the action taken 
anfJ ex>ntaining an ajequate statement of the reasons 
therefor. In routine cases, a form, ex>ntaining the 
m1nlITUJll elements of the required report, may be 
used in lieu of a letter or a rrerroranfJum. In any 
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case, special care shall be taken to see that the 
report contains a statement as to what the 
valuation testirrony of the United States 'WOUld have 
been if the case had been tried. 

5. Closi13 or Dismissal of Matters and Cases. Subject 
to the l.mitations i.np:>sed in Paragraph D of USAM 
5-1.640, infra, a direct referral matter described in 
Section I may be closed without action by the U.S. 
Attorney or, if in oourt, may be dismissed by him if the 
field officer of the interested agency concurs in 
writing that it is without merit legally or factually. 
Except for claims on behalf of Indian or Indian tribes, 
the U.S. Attorney may close a claim without consulting 
the field off ice of the interested agency if he 
concludes (a) that the oost of oollection under the 
circumstances 'WOUld exceed the arrount of the claim is 
unoollectible; claims on behalf of Indian individuals or 
Indian tribes may not be closed rrerely because the rost 
of oollection might exceed the arrount the claim. 

5-1.640 Limitations on Delegations 

The authority to oonpranise, close or dismiss cases delegated in 
USAM 5-1 • 620 and 5-1 . 630, supra, may not be exercised when: 

A. For any reason, the a:>npranise of a p:lrticular claim, as a pt:"actical 
matter, will oontrol or a:3versely influence the disposition of other claims 
totaling rrore than the respective arrounts designated at:x:>ve; 

B. Because a novel question of law or a question of p:>licy is 
presented, or for any other reason, the of fer stnuld, in the q>inion of the 
offi cer or enployee ooncerned, receive the personal attention of the 
Assistant Attorney General in charge of the Land and Natural Resources 
Division; and 

C. The agency or agencies involved are q>posed to the proposed 
closing or dismissal of a case, or acceptance or rejection of the offer in 
coopranise. 

If any of the above oonditions exist, then the matter shall be 
sut:rnitted for resolution to the Assistant Attorney General in charge 
of the Land arrl Natural Resources Division. 
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S-2.001 Establishment 

The Envi~ntal Defense Section was created on July 1 , 1981 , as part 
of a Division reorganization. The predecessor section, the Pollution 
Control Section, was abolished on that date. 

5-2.100 ARFA OF RESPCNSIBILITY 

5-2.110 General Responsibilities 

The Envi~ntal Defense Section deferds, ard supports arrl roordinat es 
the defense of, all civil ard criminal cases, matters arrl proceedings 
arising under the statutes enumerated in USAM 5- 2. 130, infra (all of which 
statutes are ooncerned with the regulation ard abatement of oources of 
pollution or with the protection of the natural envi~nt). In 
cooperation with the Envi~ntal Enforcement Section, it p:"OSecutes, arrl 
slJRX)rts the prosecutioo of, civil ard criminal matters arising under 
Section 10 of the River ard Harbor Act of 1899 ard Sections 301 ard 404 of 
the Clean Water Act. The Section also engages in certain other affirmative 
litigation. 

5-2.111 Defense of Actions Directed Against the United States, Its .Agencies 
ard Officials 

The Envi~ntal Defense Section has Departmental responsibility for 
deferding actions brought against the Administrator of the Envi~ntal 
Protection Agency, arrl his or her subordinate officials, arrl against the 
Secretary of the Army, the Chief of Engineers of the United States Army, arrl 
their subordinate officials, challenging cdministrative actions \otbich those 
officials have taken or failed to take under the statutes set forth in USAM 
5-2.130, infra. Such actions may take the form of (a) challenges to 
regulations prooulgated by these officials, (b) challenges to the propriety 
of the issuance or denial of permits, (c) assertions that actions required 
by law have oot been taken, (d) challenges to measures taken or not taken 
with regard to enforcement of the statutes listed in USAM 5-2.130, infra ard 
(e) any other defensive matters relating to the agencies' activites under 
the statutes listed in USAM 5-2. 130, infra. 

Additionally, the Envi~ntal Defense Section has Departmental 
responsibility for litigation directed against any other federal agency or 
official alleged to have violated any duties under the statutes listed in 
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US.AM 5-2.130, infra and also for litigation directed at federal installa-
tions, properties , and activities charged with violating applicable 
discharge or emissions limitations, or other federal , state or local 
pollution laws . 

5- 2. 112 Cases Brought on Behalf of the United States 

The Environrrental Defense Section also has responsibility for civil and 
criminal actions initiated on behalf of the United States to enforce the 
provisions of Section 10 of the River and Harbor Act of 1899 and Sections 
301 and 404 of the Clean Water Act, relating to unlawful filling or other 
unauthorized activities undertaken in waters of the United States . As a 
matter of policy and practice, these civil and criminal prosecutions are 
initiated only at the request of the Administrator of the Environrrental 
Protection Agency or Chief of Engineers of the United States Arlt¥· 

Whenever apparent violations of the above-menti oned statutes are 
brought to the attention of the Depart:Jrent of Justice by persons or agencies 
other than those with statutory enforcement responsibilities , the Departirent 
forwards reports of these apparent violations to oongnizant enforceirent 
officials for evaluation and referral for legal proceedings , if 
appropriate. 

Forwarding reports of suspected violations to the appropriate agencies 
affords them an q?pe>rtunity to resolve matters a:3ministratively. It also 
minimizes the governirent ' s vulnerability to a nwrber of technical, 
procedural and equitable defenses. On occasion, tx:Jwever, an action under 
Section 10 or Section 13 of the River and Harbor Act may be initiated by the 
Environrrental Defense or Enforceirent Section or U.S . Attorneys at their c:wn 
instance . All such actions require the approval of the Assistant Attorney 
General, Land and Natural Resources Division. 

Other affirmative litigation undertaken on behalf of the agencies 
responsible for administering the statutes listed in USAM 5-2.130, infra 
and on behalf of agency clients having facilities subject to federal, state 
and local pollution a:>ntrol laws are initiated upon referral of the proposed 
action by the client agency to the Section Chief, Envirorurental Defense 
Section. 

5-2. 120 Overlapping Section Case Responsibility 

While the Envirorurental Defense Sections responsible for defensive 
actions involving the statutes listed in USAM 5-2.130, infra cases arise 
from tiire to tim: involving several different claims and defenses, only some 
of which lie within the cognizance of the Envirorurental Defense Section. 
The Chiefs of the appropriate Sections within the Land and Natural Resources 
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Division will decide between or am::>ng themselves ooncerning the primary 
assignrrent of such cases within the Division. The Section having primary 
responsibility for the case also has the responsibility to cx:x:>rdinate with 
the apprq>riate Section within the Division on all matters within said 
Section's jurisdiction. This should be accorrplished by furnishing cx:>pies of 
pertinent pleadings arx3 rrerroranda to said Section. Whenever I;X>SSible, the 
Division attorney with the primary responsibility for the case will notify 
the U.S. Attorney of the identity of the attorney in any other Section who 
may be oontacted with respect to matters within the expertise of that 
Section. 

5-2.121 Responsibility for Cases With New Issues or an Altered Character 

Occasionally, issues involving statutes within the Environnental 
Defense Section's ex>gnizance may be injected into existing litigation by way 
of ame~nt or supplerrental pleadings, etc. In such events, U.S. 
Attorneys should notify the Chief of the Environnental Defense Section so 
that the Section can properly perform its responsibilities. 

On rare occasions, the fundamental character of existing litigation may 
change such that issues within the a:>gnizance of the Environrrental Defense 
Section become the oominant issues. In such situations, the Environnental 
Defense Section staff attorney with advisory responsibility for the case 
shall notify the Section Chief who may request a transfer of Section 
responsibility if he deems it apprq>riate. If such issues become oominant 
in a case where the U.S. Attorney has primary responsibility, he may make a 
written request to the Assistant Attorney General, Land am Natural 
Resources Di vision, to have the case transferred to the Environnental 
Defense Section. 

On occasion private plaintiffs may assert federal (X)fl'l'(On law ruisance 
claims as a basis for relief against the United States, its agencies am 
officers. Any such case should irrrnediately be brought to the attention of 
the Chief, Environnental Defense Section. 

5-2.130 Statutes Administered 

The Environnental Defense Section is responsible for cx:njucting 
defensive am certain other litigation as described in USAM 5-2.110, 5-2.111 
and S-2.112, supra arising under the following statutes: 

A. Sections 10 and 13 of the River and Harbor Act of 1899, 33 u.s.c. 
SS403, 407; 

B. The Clean Water Act (Federal Water Pollution Control Act, as 
amended), 33 u.s.c. Sl251 et ~· (except for in rem actions against 
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vessels , which are s upervised by the Admiralty arrl Shipping Section of the 
Civil Divis ion) ; 

c. The Toxic Subst ances Control Act of 1976, 15 u.s .c. S2601 et~.; 

D. The Safe Drinking Water Act of 1974, 42 u.s.c . S300f et ~·; 

E. The Clean Air Act, 42 u.s.c. S7401 et ~·; 

F. The Noise Control Act of 1972, 42 u.s.c. S4901 et~.; 

G. The Uranium Mill Trailings Radiation Control Act, 42 U.S.C. S7133 
et~. ; 

H. The Federal Insecticide, Fungicide arrl Rodenticide Act, 7 u.s.c . 
S136 et~.; 

I. The Resource, Conservation arrl Recovery Act, 42 u.s.c. S6901 et 
~. (also called the "Sol id Waste Act") ; 

J. The Comprehensive Environmental Response, Compensation and 
Liability Act, 42 u.s.c. S9601 et ~· (also called "Superfum" act); 

K. Marine Protection, Research arrl Sanctuaries Act, 33 U.S.C. S1401 et 
~. ("Ocean Dumping Act") • 

5-2.200 ORGANIZATIOO 

5-2 . 210 General 

The Section is 00ministered by a Chief arrl an Assistant Chief. The 
work of the Section is assigned anong staff attorneys according to 
experience arrl workload. Generally speaking, all staff attorneys are 
invol ved to sare extent with every aspect of the Section's work, arrl there 
are no specific units or other organizational subdivisions. General 
information relating to the Section or cases within its supervision may be 
obtained by calling the Chief or Assistant Chief at (202) 633-2219. 
Information on a specific case should be requested fran the staff attorney 
assigned to that case. Where the staff attorney's name is unknown, the 
docket clerk of the Section (202) 633-5251 will furnish that information. 
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5-2.220 General Duties of Staff Attorneys 

In general, the following are the nore significant duties of staff 
attorneys assigned to the Environmental Defense Section; (a) to haOOle csses 
authorized by statutes for direct review in C{>Pellate rourt; (b) to haOOle 
envirorunental litigation in district ex>urts in oases of major significance 
when directed by the Assistant Attorney General, Land am Natural Resources 
Division, ?Jrsuant to the p:>licies set forth in USAM 5-2.300 et ~·, infra; 
(c) to offer cdvice, p:>licy guidance and trial assistance in eiW1ronmental 
cases in the district rourt were the u.s. Attorney or designated a-:;sistant 
has pdmary responsibility for the litigation; and (e) to a-:;sune cdvisory 
responsibility with respect to environmental isssues in oases falling within 
the oognizance of other Sections of the Land am Natural Resources Division. 

5-2.300 SUPER\TISICN AND BANDLIN3 OF ENVI.R:>NMEm'AL DEFmSE SEX:.'l'ICN C>SES 

5-2.301 Requests for Instructions 

All requests for instructions a00 guidance relating to the defense or 
prosecution of actions under the jurisdiction of the Environmental Defense 
Section shall be referred to the Chief of the Environmental Defense Section 
of the Land and Natural Resources Division of the Department of Justice, 
Washington, D.C. 20530 (202) 633-2219. 

5-2. 302 Assignnent of Case Responsibility 

Responsibility for the handling of cases umer the supervision of the 
Environmental Defense Section is a-:;signed by the Chief of the Section under 
the provisions of USAM 5-1.323 through 5-1.325, supra. 

5-2.310 Authority of u.s. Attorneys to Initiate Actions Without Prior 
Authorization, i.e. , Direct Referral Cases 

At present, the Assistant Attorney General, Land am Natural Resources 
Division, has delegated to the U.S. Attorneys the aithority to act, without 
prior authorization fran the Land and Natural Resources Division, on behalf 
of any other department or agency in response to a direct request in writing 
fran an authorized field officer of the department or agency ooncerned, in 
the following environmental cases under the supervision of the Environmental 
Defense Section a00 Enforcement Section in certain oases: 

Civil or criminal enforcement actions involving the dredging or filling 
or alteration of the navigable water of the United States and their 
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tributaries in violation of Section 10 of the River Harbor Act of Mardl 13, 
1899 (33 u.s.c. S403), and in violation of Sections 301 and 404 of the Clean 
Water Act, 33 u.s.c. SS1311, 1344. This authority is, tx>wever, revocable oo 
a case by case basis where, in the opinion of the Assistant Attorney 
General, inp:>rtant or rxwel issues of law or JX>licy are involved. 

Generally speaking, direct referral oases are of a routine nature and 
involve statutes whose interpretation is relatively well-settled. 
Departmental ix>licies oo cases authorized for direct referral, tx:>wever, are 
not necessarily related to ix>licies oo case responsibility allocation. The 
forrrer have been form..tlated in oooperation with enforcement a:Jencies to 
afford them an opportunity for headquarters review of enforcement action 
falling within msettled areas of the law. 

5-2.311 llbtification to Environmental Defense Section of Intention to 
File Actions 

Prior to filing a civil CXl'lplaint or criminal information or return of 
iooictments in a case authorized for direct referral, the Chief, 
Environmental Defense Section, shall be ootified of the i;roposed action, and 
shall be furnished with a OOf'i of the written request fran the authorized 
field offic-er for ·initiation of the action. 

5-2.312 Transmittal of Papers to Environmental Defense Section and 
Client Agencies 

One ropy of each letter pl:'epared or rec-eived by a U .s. Attorney in a 
direct referral case, a.s well as ooe copy of each pleading am paper filed 
by any party or by the rourt, shall be p1:a1ptly forwarded to the 
Environmental Defense Section, and two ropies shall be forwarded to the 
local offic-er of the referring agency (the local offic-er forwards ooe ropy 
to his a:Jency in Washington, D.C.). 

5-2.313 Authority to Handle Direct Referral Cases Does Not Extend to 
Appeals 

The authorization to handle direct referral cases l03er the irovisions 
of USAM 5-2.310, supra exteoos to district oourt pi:ooeedings ally. 
Responsibility for appellate proceedings in all sudl cases remains in the 
Division's Appellate Section. See USAM 5-8.310 et ~·, infra. 
Acrordingly, appeals in all sudl cases are cpverned by the ~ures in 
USAM Title 2, AR>eals. 
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5-2.320 .Actions Not Subject to Direct Referral to u.s. Attorneys 

5-2.321 Prior Authorization Needed to Institute Action 

Except for cases mt requiring prior authorization as stated in USAM 5-
2. 310, supra no case under the supervision of the Environmental Defense 
Section may be initiated by a U.S. Attorney without the prior authorization 
of the Assistant Attorney General, who shall sign the CX1T1plaint prior to its 
being filed (see USAM 5-1.302, supra}. Additionally, u.s. Attorneys may 
not initiate up:>n direct referral cases arising under the statues listed in 
USAM 5-2. 31 O, supra where relief sought is rronetary damages or civil 
penalties in excess of the U.S. Attorneys' settlement authority. 

No defensive matters may be handled by the u .s. Attorneys on direct 
referral. 

In cases under the supervision of this Section rn authorized for 
direct referral, in which the U.S. Attorney wishes to file an action in the 
name of the United States, a request for sudl authority shall be sent to the 
Assistant Attorney General, Lard and Natural Resources Division, attention 
Chief, Environmental Defense Section. Responsibility for hamling sudl 
cases will be determined in accordance with the ix>licies set forth in USAM 
5-1 .322 through 5-1.325, supra. 

5-2.400 [Reserved] 

5-2.500 GmERAI.. PK>CEDURES IN DISTRICT' COOR!' LITIGATICN 

5-2.510 General 

The general instructions set forth in USAM 5-1 .500 et ~·, infra with 
respect to the harxlling of litigation under the jurisdiction of the Lard am 
Natural Resources Division apply litigation within the cognizance of the 
Environmental Defense Section. 

Particular attention slx>uld be given to litigation which is, or stx>uld 
be, brought in the court of appeals in the first instance am, therefore, 
which is hardled exclusively by staff attorneys fran the Environmental 
Defense Section. Another class of cases requiring careful attention ard 
timely response is actions for injunctive relief against federal officials. 
More detailed guidance oo this latter category of cases can be fouOO in USAM 
5-2.530 et~., infra. 
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5-2.520 Preparing Responsive Pleadings in Actions Directed Against the 
United States, Its Agencies or Officials 

Whenever an action is initiated against an agency or official of the 
Untied States , the underlying fac tual material required for the preparation 
of responsive pleadings is forwarded from the headquarters of the concerned 
agency to the Assistant Attorney General, Land arrl Natural Resources 
Division, by way of a litigation report. Except in unusual circum;tances, 
agencies are required to forward a litigation report well in crlvanoe of the 
sixty (60) day deadline for responsive p l eadings specified by Rule 12(a). 
If the U.S. Attorney has been given primary litigation responsibility, the 
Envirorurental Defense Section will reques t the agency to forward a copy of 
the litigation report to the U.S. Attorney ooncurrently with its transmittal 
to the Assistant Attorney General. 

There are, hc::Mever, inherent delays in the customary procedure for 
transmitting litigation reports. Service of the oonplaint may be upon the 
agency headquarters in Washington, D.C., and it may be sore tire before the 
local agency field office is aware of the pendency of the action . To 
minimize potential delays, the U.S. Attorney should ~iately crlvise local 
agency field of fices a00 the Chief, Envirorurental Defense Section, of the 
pendency of actions in which they may be a party or otherwise have an 
interest. The field offices should be provided with copies of the cx:JIPlaint 
and related d::>cuments as soon as possible so that they can initiate the 
preparation of a litigation report. 

S-2.520(a) Terrp:>rary Restraining Orders and Preliminary Injunctions 

Occasionally, an action directed against an agency or official of the 
United States will involve a notion for tenporary restraining order or 
preliminary injunction or otherwise require that action be taken on behalf 
of the United States well before any responsive pleadings are due. In sud1 
cases the U.S. Attorney should irrmediately notify the Chief of the 
Envirorurental Defense Section {Telephone FTS 633-2219). If rerroranda, 
affidavits or other responses must be filed prior to the agency's 
preparation of a litigation report, the U.S. Attorney should clear all legal 
and factual positions with the Environnental Defense Section prior to 
advancing them formally on behalf of the United States. It is the 
responsibility of the Environmental Defense Section to ooordinate sud1 
positions with the agency headquarters in Washington, D.C. 

5- 2. 521 Lis Pendens and the Recording of Jud~nts 

In civil prosecutions under Sections 10 and 13 of the River a00 Harbor 
Act and Section 301 and 404 of the Clean Water Act seeking prooibitory or 
marrlatory injunctive relief, conplications may arise if the ONnership of the 
property in question dlanges hands during the pendency of the action. Where 
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there is a threat of transfer or ownership, the U .s. Attorney soould 
consider filing a ootice of the peooency of the action, or lis peooens. The 
steps necessary for the filing of such a ootice are determined by the law of 
the particular state (see 28 u.s.c. S1964). 

On occasions, the final judgment in a civil {rOSeCUtion mder these 
statutes may, in effect, place a permanent burden oo the f.IX)perty which was 
subject to the tmauthorized activities. In order to protect the future 
interests of the United States, the judgment soould be reooroed in 
accordance with the requirements of local law a00 the ircwisions of 28 
u.s.c. S1962 et ~· 

5- 2. 522 Discovery 

One of the primary a:3vantages of civil, as opposed to criminal, 
pollution ex>ntrol {XOSecutions is the availability of extensive discovery 
under the Federal Rules of Civil Procedure. A thorough discovery can result 
in substantial narrowing of the issues a00 frequently a:mpel favorable 
settlements. The Environmental Defense Section maintains files of discovery 
documents \ltlich have been employed successfully in past cases. Upon request 
to the staff attorney, u .s. Attorneys may obtain pertinent sample 
interrogatories, requests for ~issions , etc. , or other assistance in 
preparing discovery for a particular case. 

5-2 .523 Trial Assistance 

U .s. Attorneys are encouraged to request assistance in trial 
preparation fran the staff attorney assigned to a case. Section staff 
attorneys are often in a i:osition to obtain legislative histories. archive 
materials a00 technical infanation which is oot available in U .s. Attorneys' 
offices . Mem:::>rarXla, trial briefs a00 information on unreported cases with 
respect to ex>ntested issues of law can also be obtained fran the staff 
attorneys. The Section is able to obtain the services of expert witnesses 
through the headquarters of a l1lll'lt>er of different agencies in Washington, 
o.c. 

To the extent i:ossible, the Environmental Defense Section will also 
make experienced staff attorneys available for assistance during the trial 
of cases delegated to the U.S. Attorney's Office a00 within the Section's 
cognizance. Requests for sudl assistance should be directed to the Chief of 
the Environnental Defense Section. 

• 
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5-2.530 Suits Against the United States, Federal Agencies or Officials 

5-2.531 General 

Upon notification that an action has been initiated against the United 
States, its agencies or officials, the U.S. Attorney soould examine the 
conplaint am su~rting documents to ascertain whether the ~tion will 
involve issues within the oognizance of the Envirorunental Defense Section. 
If it appears that the Envirorunental Defense Section will have responsibil­
ity for the case (see US.AM 5- 2. 112 , supra) , the U • S. Attorney sh:>ul d 
prompt l y send a copy of the complaint an::t supporting documents to the Chief 
of the Envirorunental Defense Secti on. 

If the case <bes not appear to be the primary responsibility of the 
Environmental Defense Section rut appears that the Section may have crlvisory 
responsibilities, the Section Chief should be notified p.Irsuant to US.AM 5-
2 • 1 20 , supra. 

5- 2.532 Direct Review in the Courts of A~als 

Most of the statutes listed in USAM 5-2.1 30, supra authorize direct 
revie'W in the appellate courts of various ~tions taken by the Administrator 
of the Envirorunental Protection Agency, as well as certain other federal 
officials; all cases involving sudl petitions for review in sudl cases 
which may be served upon a u .s. Attorney soould be prarptly forwarded to the 
Chief of the Environmental Defense Section. 

5-2.533 Ci tizens ' Suits 

The Clean Air Act, the Federal Water Pollution Control Act , the Marine 
Protect ion, Research am Sanctuaries Act, the Noise Control Act, arrl several 
of the other Acts also authorize citizen suits in the United States district 
courts against various persons, including federal officials. Normally, a 
period of notice is required before sudl an action may be instituted. 
Citizens ' suits Ill.1st be analyzed carefully to determi ne the relief ~ught in 
the case, am the U.S. Attorney should promptly seek instructions fran the 
Chief , Envirorunental Defense Section, as to the hamling of the case . 

5-2.534 Suits Against the Secretary of the Army am Subordinate Officials 
Under the River am Harbor Act of 1899 

Administrative actions of the Secretary of the Army am subordinates 
taken under Section 10 or 13 of the River am Harbor Act are subject to 
judicial revie'W only on the basis of the cw3rninistrative record arrl under the 
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arbitrary arXi capricious standard. Trial de novo should be resisted. See 
Divosta lentals v. Iee, 488 F.2d 674 (5tn ~ 1973); Bankers Life ari:1" 
Casualty v. ~sor, 4'1>9F.2d 994 (5th Cir. 1972). Imnediately upon receipt 
of any sudl lawsuit, the u.s. Attorney should oontact the Chief, 
Environmental Defense Section, for instructions as to the haOOling of the 
matter. 

5-2.600 SETJ'LElo!ENr AN:> DISMISSAL OF CASES 

5-2.610 General 

u.s. Attorneys are 1'¥)t authorized to settle or dismiss atrf case ar1s1ng 
umer any of the statutes listed in USAM 5-2.130, supra. Any offer to 
settle or dismiss any sud1 suit llllst be directed to the Chief of the 
Envirormental Defense Section, tNho will take final action, or if the matter 
is 1'¥)t within the scope of his/her the delegated authority, will forward the 
offer, with his/her own reccmnendation, to the Deputy Assistant Attorney 
General, tA'lo, in turn, will either act upon the offer, or, if necessary, 
refer the matter to the Assistant Attorney General. Offers to settle or 
coopranise in direct referral cases, 'ltlen transmitted to the Environmental 
Defense Section, should be accarpianed by the reccmreooation of the 
referring agency. 

5-2.611 Transmittal of Settlenent Offers 

Any offer to settle or dismiss an action shall be transmitted to the 
Chief of the Environmental Defense Section for referral to the Assistant 
Attorney General arXi for sud1 other action as may be directed by regulation. 
Sud1 offers should be accorrpanied by the written a::mnents arXi reccmnendation 
of the referrirxJ agency. In errergency situations, sud1 as with settlenent 
offers received during trial, settlement offers dealirxJ exclusively with 
IOC>netary damages or penalties may be cntmunicated to the Chief of the 
Environnental Defense Section by telephone. 

5-2.612 Solicitation of Agency Views 

Whenever feasible, u.s. Attorneys should hold oontinuirxJ discussions 
with the referrirxJ agency pr:-ior to and during settlement negotiations. 'Ibis 
will ensure that the pr:-qx>Sals being discussed are CXJ11?atible with agency 
policies arXi regulations arXi will facilitate agency appr011al • 

.Additionally, agencies other than the referrirxJ agency may have 
statutory review responsibilites in oonnection with ~k in navigable waters 
--for exCKrple, the U.S. Fish arXi Wildlife Service has the responsibility to 
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review, cooment co, arrl make recomnerrlations as to such ~rk l.n:ler the Fish 
a00 Wildlife Coordination Act of 1958, 16 u.s .c. SS661-6660. In the 
interests of inter-agency cooperation, the views of these agencies sb:>uld be 
included arrong the doctmlents transmitted to the Chief of the Environmental 
Defense Section. 

5-2.613 Dismissal of Criminal Cases 

The Chief of the Environmental Defense Section has been delegated the 
authority to approve dismissals of indictments or information in criminal 
cases under the supervision of the Environmental Defense Section. No such 
criminal action may be dismissed by a u .s. Attorney unless ~roval fran the 
Chief of the Environmental Defense Section has been first obtained. 

March 5, 1984 
Ch. 2, p. 12 

1984 USAM (superseded)



UNITID STATES ATIO:RNEYS' MANUAL 
TITLE 5-LAND AND ~ RES:XmCES DIVISIOO 

S-3. 000 ENVIR:DtENI'AL ENFOIOMEN'l' SOCTI<N 

S-3.001 Establishment 

'rtle Environmental Enforcement Section was created on Septerrt>er 10, 
1980, by Land and Natural Resources Division Directive No. 17-80. Its 
functions were nerged with and subsumed those of the Hazardous Waste Sec­
tion in July of 1981. 

5-3.002 Puq:x>ee and Functions 

The Environmental Enforcement Section was organized in order to 
provide a specialized legal staff capable of carrying out the effective 
enforcement of laws relating to protection of the environment. 'l'tle duties 
of section attorneys with regard to cases arising under the s tatutes 
identified in USAM 5-3.102, infra, include the following : 

A. Cooouct of all i;tiases of either civil or criminal litigat ion at 
the direction of the Assistant Attorney General, Land and Natural Resources 
Division, in all cases in \ltbich section attorneys have lead responsibility; 

B. COcperation with u.s. Attorneys in the o:n:!uct of all phases of 
civil or criminal litigation in all oases in \lbich the u.s. Attorneys have 
lead resp:>nsibility and 'in \ltbich section attorneys are directly involved in 
the litigation; 

c. Assistance, a1vice, and policy guidance to U.S. Attorneys in 
Sl.JR>Ort of civil or criminal prosecutions, \ltbether or oot section attorneys 
are directly involved in such litigation: and 

D. Processing <Xll'l'plaints and settlement prqx>sals \ltbich require the 
awt'QVal of the Assistant Attorney General of the Land and Natural 
Resources Division. 

5-3.100 AREA OF RE.S~IBILITY 

5-3.101 Civil and Criminal Matters 

The Section also has responsibility for civil and criminal cases under 
the statutes identified in USAM 5-3. 102, infra. 'l'tle Section includes a 
group of attorneys ~ specialize in criminal enforcement matters, and 
provisions of this dlapter \ltbich relate exclusively to criminal enforcement 
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are rontained in USAM 5-3. 700 ~ ~·, infra. 

5-3.102 Statutes .Administered 

The Environmental Enfor~nt Section is responsible for oonducting 
civil and criminal enfor~nt litigation arising under the following 
statutes: 

A. Federal Water Pollution COntrol Act or Clean Water Act, 33 u.s.c. 
S 1251 et ~. (except for in rem actions cgainst vessels, "*1ich are super­
vised oy tile Torts Branch (AOitirralty and Shiwing) of the Civil Division 
arrl except for wetlands cases under 33 u.s.c. S1344 that are supervised by 
the Environmental Defense Section); 

B. Clean Air Act, 42 u.s.c. S7401 et~-; 

c. Resource Conservation and Reoovery Act, 42 u.s.c. S6901 et ~· 
(also known as the Solid Waste Disposal Act); 

o. canprehensive Environmental Resp:>nse, Ccrrpensation, and Liability 
Act (Superfund), 42 U.S.C. S9601 et ~·; 

E. Safe Drinking Water .Act, 42 u.s.c. S300(f) et~.; 

F. Toxic Substances Control Act, 15 u.s.c. S2601 ~ ~·; 

G. Federal Insecticide, Fungicide and Rodenticide Act, u.s.c. S135(d) 
et~.; 

H. River and Harbor Act, 33 u.s.c. S4401 et ~·, except for in rem 
actions cgainst vessels and wetlands cases. see Fe<feral Water PolTtition 
Control Act, supra; -

I. Marine Protection Research and Sanctuaries Act, 33 u.s.c. S1401 et 
~-: 

J. Noise COntrol Act, 42 u.s.c. S4901 et ~·; 

K. 'lhe Atcmic Energy Act of 1954, 42 u.s.c. S2011 et ~·, insofar as 
it relates to the prosecution of violations cxmnittOO-by a ~Y in 
matters involving the licensing and q>eration of nuclear p:>wer plants and 
affecting the environment; 

L. Powerplant and Irrlustrial Fuel Use Act of 1978 (P.L. 95-620), 
National Energy COnservation Policy Act (P.L. 95-619), and Titles I and v 

MARCH 5, 1984 
Ch. 3, p. 2 

1984 USAM (superseded)



UNITED STATES ATroRNEYS' MANUAL 
TITLE 5-I.AND AND NM'URAL ~ DIVISICN 

of the Public Utility ~ulatory Policies Act of 1978 (P.L. 95-617) ; 

M. Uranium Mill Trailings Radiation Control Act, 42 u.s.c. S7133 et 
~·i 

N. Section 2 of the Energy Supply arrl Environrrental Coordination Act 
of 1974, 15 u.s.c. S791 et ~·; 

o. '!be Act of June 23, 1910 (33 u.s.c. S421 et ~.)1 

P. '!be Act of June 29, 1888 (33 u.s.c. S441 ~ ~·>; 

Q. Sections 3, 6, arxJ 9 of the Act of August 30, 1961 (33 u.s.c. 
SS1002, 1005, 1008); 

R. Sections 15 and 18 of the Deepwater Port Act of 1971 (33 u.s.c. 
S1501 et ~·), insofar as a violation of the Act or the rules am regu­
lations~prarulgated pursuant thereto results in envirornnental IX>llution; 

s. Section 5(a) (2) of the Outer Continental Shelf LaOOs Act of 
Al.J:.;Just 7, 1953 (43 u.s.c. S1334(a)(2)), \lbere the violation of a rule ex 
regulation results in environmental ?'llution. 

5-3.110 General Iesponsibilities 

The Environmental Enforcement Section prosecutes, StJA?Orts, arrl 
coordinates the prosecution of all civil arxJ criminal enforcement oases, 
matters, Md proceedings arising under the statutes identified in US.AM 5-
3.102, supra, or initiated IJOOer federal oocmon law. 

5-3.111 cases BrOl.J:,;Jht on Behalf of the United States 

A. '!be Environmental Enforcement Section has Departmental responsi­
bility for civil arrl criminal matters initiated on behalf of the United 
States to secure the oontrol arrl abatement for sources of (X>llution or to 
protect the natural environrrent, to the extent that sudl oases may arise 
umer the statutes identified in USNot 5-3.102, ~' or \nder the federal 
carroon law. As a matter of IX>licy arrl practICe;-civil p:osecutions are 
initiated at the request of the .Administrator of the Envirornnental 
Protection Agency, the camnandant of the Coast Guard, the Chief of 
Engineers of the United States 'Arrfr:l, arrl other government officials having 
statutory responsibility for the enforcement of laws designed to protect 
the public health, welfare, a00 the environment. Section 12 of the statute 
that authorized the Department's 1980 budget authorized the Attorney 
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General with the ooncurrence of any ~ency or department with primary 
enforcement responsibility for an environmental or natural resource law to 
investigate any violation, and bring sudl actions as are necessary to 
enforce such laws. All civil cases brought oo behalf of the Administrator 
of the Environmental Protection Agency must be reviewed and approved in 
advance by the Assistant Attorney General of the Land and Natural Resources 
Division prior to filing . Settlerrent of enforcement cases within the 
responsibility of the Environmental Enforcement Section require the 
ai;:.proval of the awropriate executive ~ency and the Assistant Attorney 
General of the Land and Natural Resources Division, with the limited 
exception of certain Coast Guard cases. Criminal prosecutions may be 
initiated either as a result of a referral fran another executive branch, 
department, or ~ency, or upon investigation by the Department of Justice 
on its own initiative. 

B. When apparent violations of the statutes identified in USAM 5-
3. 102, supra, are brought to the attention of the Department of Justice by 
persons or cr;Jencies other than those with statutory enforcement responsi­
bilities, the Department either forwards those reports to appropriate 
executive branch enforcement officials for evaluation and I,X>ssible 
referral for legal proceedings or, in criminal cases, may itself undertake 
the necessary investigation and prosecution. The practice of forwarding 
reports of suspected violations to appropriate cr;Jencies has several 
potential benefits: ( 1) it allows the C¥,;Jencies to bring to bear their 
technical expertise to determine whether violations actually have occurred; 
( 2) it allows the cr;Jencies to settle cases <rlministratively in rertain 
circumstances; and (3) it allows the ~encies to C\)ply technical and 
investigative resources in order to develop those cases which do have 
merit . 

5-3.120 Olerlapping Section Case ReSfX?11Sibility 

Although the Environmental Enforcement Section has the primary 
responsibility for actions involving the statutes identified in USAM 5-
3.102, supra, occasionally cases occur which involve those statutes along 
with statutes for which another section of the Department generally is 
responsible . In each sudl case, the dliefs of the respective sections will 
designate the section which will assl..U'I¥:? the primary responsibility. The 
designated section will ooordinate with any other ooncerned section, will 
furnish oopies of all p:!rtinent pleadings and m:m:>rarrla to that section, 
arrl will ootify the U.S. Attorney of the nares and telephone nmbers of 
attorneys in the other sections who may be oontacted for information in 
their areas of expertise. 
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5-3.121 ResJ;X>f'lSibility for Cases With New Issues and/ or Altered 
Olaracter 

A. Occasionally issues involving laws for ~icn the Environnental 
Enforcement Section is responsible may be injected into existing litigation 
by way of Clllendment or suwlemental pleadings or sua sponte by the oourt. 
The u.s. Attorney should oot ~ or raise sudl"'inatters without first 
notifying and receiving approval fran the Chief of the F.nvironmental 
Enforcement Section. In cases ~ere such issues have been raised by 
others, the U.S. Attorney should imnediately ootify the Chief of the 
Environnental Enforcement Section to assure that the section can pc-operly 
perform its responsibilities. 

B. On other occasions, the furrlamental character of existing liti­
gation may change and environnental enforcement issues may becane cbninant 
issues. In such situations, the Environmental Enforcement Section staff 
attorney responsible for the case shall ootify the Section Chief, 'ilbo may 
request a transfer of section responsibility if he deems it appropriate. 
If environmental enforcement issues bee'Cllre cbninant in a case in lobich oo 
Environnental Enforcement Section attorney is directly involved, the u.s. 
shall ootify the Environmental Enforcement Section Chief of the situation 
arrl he may make a written request to the Assistant Attorney General of the 
Laro and Natural Resources Division to have the case transferred to the 
EnvirOrYnental Enforcement Section. 

5-3.200 OR:;ANIZATIOO 

5-3.210 General 

The section is Dt\inistered by a Chief and three Assistant Chiefs. 
Within the section, l«>rk is assigned arong staff attorneys by the Section 
Chief acex>rding to experience and workl<>OO. '!be section has a specific 
unit ~ich handles criminal, environmental enforcement cases. See Us.AM 5-
3. 700, infra. General information relating to the Section or CiiSes within 
its supervision may be obtained by calling the Chief or Assistant Chiefs at 
FTS (202) 633-5271 or 633-5403. Information on a specific case should be 
requested fran the staff attorney assigned to that case. When the staff 
attorney's name is unkrnwn, the cbcket clerk of the section (FTS ( 202) 
633-5251 or 633-5468) may furnish that information. (Note that a quicker 
response to inquiries may be forthcnning if the requestor can cite a 
Departmental file number, .!:..:.i·, 90-5-1-2-40 or 62-81-2, 'ilklidl generally 
a~ars in the lJR)er left-hand oorner of oorrespondence originating fran 
the Department. ) 
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5- 3. 300 SUPERVISICN AND HANDLIN:; OF ENVI~ ENroRCEMENI' SOC!'ION 
CASES 

5-3.301 Requests for Instructions 

All requests for instructions and guidance relating to the 
prosecution of actions under the jurisdiction of the F.nvirorurental Enforce­
ment Section shall be referred to the Chief of the Envirorurental Enforce­
ment Section of the Land and Natural Resources Division of the Department 
of Justice, Washington, D.C. 20530, or to the section attorneys known to 
be handling sudl actions. 

5-3.302 Transmittal of Papers to Environmental Enforcement Section and 
Client llgencies 

In any case arising under the statutes identified in USAM 5-3.102, 
supra, one o::ipy of each letter sent or received by a u.s. Attorney ~ well 
as one o::ipy of each pleading and paper filed by any party or by the oourt, 
shall be forwarded prooiptly to the Envirorurental Enforcement Section and 
one cq;>y shall be forwarded to the referring cr:1ency. 

5-3 .310 Civil Actions, Contempt Actions and Bankruptcy Claims Requiring 
Prior AJ;:.proval of the Assistant Attorney General 

A. Except for cases identified in USAM 5-3.320, infra, ~ subject to 
treatment as direct referrals, oo civil action pursuant to statutes under 
the supervision of the Environmental Enforcement Section, may be initiated 
by a U.S. Attorney without the prior authorization of the Assistant 
Attorney General, who shall sign the oarplaint prior to its being filed. 
See USAM 5-1.302, ~· .Additionally, u.s. Attorneys may oot initiate 
upon direct referrar-ca5es arising tmder the statutes identified in USAM 5-
3. 320, infra, where relief sought rronetary damages or civil penalties in 
excess of the U.S. Attorneys' settlement authority. 

B. Except for cases initially subject to treatment as direct 
referrals, see USAM 5-3.320, infra, oo action in the nature of ex>ntempt or 
enforceirent ""OF an order in a case brought pursuant to statutes under the 
supervision of the Environmental Enforcement Section, see USAM 5-3. 102, 
~' may be initiated by a U.S. Attorney without the prior authorization 
~e Assistant Attorney General. 

C. Except for claims subject to treatment as direct referrals, see 
USAM 5-3.320, infra, oo claim premised upon statutes tmder the supervisiOn 
of the Environmental Enforcement Section, see USAM 5-3.102, supra, may be 
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filed in a bankruptcy ex>urt by a U.S. Attorney without the prior authori­
zation of the Assistant Attorney General. 

D. In cases uroer the supervision of the Environmental Enforcement 
Section rot authorized for direct referral, in which the u.s. Attorney 
wishes to file an action which has not yet been apprcwed by the Assistant 
Attorney General, a request for sum authority shall be sent to the 
Assistant Attorney General of the Larrl arrl Natural Resources Division, 
Attention: <llief of the Environmental Enforcement Section. 

E. UOOer the rurrent case-referral system for cases initiated at the 
request of the Administrator of the Environrrental Protection h]ency (EPA), 
when EPA Regional Offices send litigation reports to EPA Bea:Jquarters for 
evaluation, the u.s. Attorney may sirrul.taneously receive cx:.pies of those 
reports. However, the initial litigation report package received fran the 
Envirorrnental Protection h]ency Regional Office is informational only arrl 
the U.S. Attorneys are rot authorized to initiate any civil action lrltil a 
formal, written request to d:> so has been forwarded fran the Envirorrnental 
Enforcement Section to the U.S. Attorney. UOOer rurrent procedures, cases 
are evaluated by Environmental Protection h]ency Headquarters arrl then 
forwarded to the Environmental Section with a request for the initiation of 
a civil action. '!be section generally forwards to the u.s. Attorney a 
pr~ cmplaint approved for filing by the Assistant Attorney General of 
the Larrl arrl Natural Resources Division. 

5-3.311 Exigent Circunstances 

A. Whenever the u.s. Attorney becanes aware of a recently develq>ed 
situation in his/her district rot previously the subject of any report or 
referral, which merits a temporary restraining order or preliminary 
injunction, he/she should oontact the regional off ice of the regulatory 
agency arrl the Chief of the Environmental Enforcement Section directly by 
telephone. An exarrple might be the u.s. Attorney's learning of a o::mpany's 
intention to bJrn hazardous material in an unex>ntrolled incinerator thereby 
erxlaBJering the lives arrl health of those living near the incinerator. 'lb 
prevent sud1 action a temporary restraining order or a preliminary 
injunction may be in order. 

B. Under circumstances which involve imnediate threats to life or 
health, the Chief of the Environmental Enforcement Section may give 
authorization by telepi"X>ne for the filing of a a:uplaint arrl application 
for a temporary restraining order. If the Section Chief, the Assistant 
Chiefs, the Deputy Assistant Attorney, the Assistant Attorney General, 
cannot be reached by telephone, the u.s. Attorney may seek a temporary 
restraining order to prevent threats to life or health without prior 
awroval. 
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5-3.320 Direct Feferral Civil cases N:>t Requiring Prior Af!>roval by the 
Assistant Attorney General 

A. Subject to the qualification set forth in USAM 5-3.310, '!lPra, the 
following groups of cases arising under the statutes identified in USAM 5-
3.102, supra, may be harrlled by the u.s. Attorneys as direct referrals, 
i.e., as oot requiring specific authorization by the Assistant Attorney 
General of the Larx:t a00 Natural Resources Division: 

1. Cases referred by the United States Coast Guard for the 
collection of federal clean up cnsts or civil penalties under 33 
u.s.c. S1321: 

2. Miscellaneous proceedings, sudl as warrants, in assistance to 
agencies seeking investigative entry tnder the Clean Water Act, 33 
u.s.c. S1318: Clean Air Act, 42 U.S.C. SS7414, 7525: Resource 
Conservation and Re(X)Very Act, 42 u.s.c. SS6927, 6934: Safe Drinking 
Water Act, 42 u.s.c. SS300(j)-(4): 'lbxic Substances C.Ontrol Act, 15 
u.s.c. S2610: Federal Insecticide FUngicide and Rodenticide Act, 7 
u. s. c. s 136 ( g) • 

All other enforcerrent cases arising under these statutes identified in USAM 
5-3. 102, supra, require the appr01Jal of the Assistant Attorney General 
before they can be filed. 

B. '!be Assistant Attorney General and his/her designee retain the 
authority to direct that any case within the responsibility of the Larrl and 
Natural Resources Division shall be harx:tled in whole or in part by Division 
attorneys. 

5-3.321 N:>tification to Environmental Enforcerrent Section of Intention to 
File Actions 

Prior to filing a civil c:arplaint in a case authorized for direct 
referral, the u.s. Attorney sha;n ootify the Chief of the Environnental 
Enforcerrent Section of the proposed action and shall furnish the section 
with a <rJf!:1 of the written request fran the respective client ~ency for 
the initiation of the action. 'lbereafter, the Envirol'lltental Enfor~nt 
Section shall be furnished with cq>ies of all pleadings filed in any direct 
referral case. 

5-3.340 e.ooperation a00 Coordination with Environmental Protection .Agency 
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A. Pursuant to a Mem:>randum of Uooerstanding with the Environmental 
Protection Pigency, a cnpy of whidl is attadled, within 60 days of receipt 
fran the Envi~ntal Protection Pigency of a formal request to file a 
suit, the Chief EnvirOOJTental Enforceirent Section is required to decide 
whether an enforcement action is to be filed. 

B. If a determination is made by the Section Chief oot to file a 
carplaint, he/she shall report this determination prarptly to the Assistant 
Attorney General and, upon the approval of the determination by the Assis­
tant Attorney General, to the official of the Environmental Protection 
Pigency requesting the initiation of the action. 

C. If a determination is made by the Chief to file an action, the 
carplaint, signed by the Assistant Attorney General, shall be filed within 
20 days of the determi nation to file. In the event that any u.s. Attorney 
or Environmental Enforcement Section attorney does not file sudl a 
carplaint, he/ she shall subnit a report to the Assistant Attorney General 
explaining why sudl oonplaint has not been filed, and shall oontinue to 
subnit sudl reports at twcrweek intervals until the carplaint is filed or a 
decision is reached not to file the a:xnplaint. 

D. If the Department of Justice fails to file a cx:mplaint within 120 
days of its receipt of a request for litigation am a litigation report by 
the ~ency to the Attorney General, then the Administrator may request the 
Attorney General, to file a a:xrplaint within 30 days. Failure of the 
Department thereafter to file a cx:mpliant within the said 30 days may be 
considered by the Administrator or his/her delegate to be a failure of the 
Attorney General to notify the Administrator within a reasonable tine that 
he/she will appear in litigation for purposes of Section 305 of the Clean 
Air Act, 42 u.s.c . S7605: Section 506 of the Federal Water Pollution 
Contol Act, 33 u.s.c. S1366: or Section 1450 of the Safe Drinking Water 
Act, 42 u.s.c. S300(j)(9). If sudl a failure occurs, attorneys of the 
Environmental Protection Pigency may represent the Administrator without the 
u.s. Attorney or Department attorneys. fbwever, the failure of the 
Attorney General to file a cx:mplaint within the tine period requested by 
t h e Administrator in a case in which the Administrator requested imnediate 
action to protect public health under Sections 311(e) and 504 of the 
Federal Water Pollution Control Act, 33 u.s.c. SS1321(e) and 1364: Section 
303 of the Clean Air Act, 42 u.s.c. S7603: or Section 1450 of the Safe 
Drinking Water Act, 42 u.s.c. S300( i), may also be oonsidered by the 
Administrator to be a failure of the Attorney General to notify the 
Administrator uroer 42 u.s.c. S7605: 33 u.s.c. S7603: or 42 u.s.c. 
s 300 ( j ) ( 9) • 

S-3. 400 [RESERVED] 
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5-3.500 GENERAL PRJCEDURES IN DISTRICT <XXJRl' LITIGATION 

5-3.510 General 

The general instructions set forth in USAM 5-1.500 ~ ~·, supra, 
with respect to the handling of litigation under the jurisdiction of the 
Larrl and Natural Resources Division apply to litigation within the 
responsibility of the Envirorunental Enforcement Section. 

5-3.520 Investigation and Administrative Processing of Violations 

5-3.521 Responsibility for Detecting and Investigating Violations 

The primary responsibility for detecting and investigating suspected 
violations of statutes rests with the federal a:Jencies \<ihich are dlarged ~ 
statute with ~inistering those acts. After investigating reports of 
suspected violations, the respective agencies generally evaluate them 
internally under their own procedures to determine \<ihich matters rrerit 
referral to the Department of Justice for prosecution. Generally, \<tlether 
it goes directly to the U.S. Attorney or to the Land and Natural Resources 
Division, a referral will be accarpanied ~ a litigation report describing 
the alleged violation and the evidence available to the a;Jency to support a 
prosecution. 

While primary responsibility for investigating violations of an 
envir()l'lD2ntal enforcement statute may reside with the a;Jency ~inistering 
the act, this does oot rrean that other a;Jencies, including U.S. Attorneys' 
offices, soould oot have a role in this phase of enforcement. .Agencies 
sud1 as the Fish and Wildlife Service of the Interior Depa~nt and the 
National Marine Fisheries Service of the Carmerce Depa~nt may have 
personnel in the field \<tho can be i.np)rtant sources of information on 
suspected illegal activities. Also, sam u.s. Attorneys' offices have 
enployed legal technicians, \<ihose duties include assisting the Army Corps 
of Engineers, Envirorunental Protection .Agency, and Coast Guard in investi­
gating activities proscribed ~ environmantal statutes and preparing cases 
for litigation. 

Because of his/her function as representative of the various federal 
agencies in legal matters, the u.s. Attorney is in a p:>sition to ooordinate 
the investigative efforts of those a;Jencies the violations of envirorunental 
statutes. Such ooordination can result in rrore thorough and efficient 
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case developnent with fewer resources devoted to duplicative efforts. '!be 
u.s. Attorneys, therefore, are encouraged to establish ex>ntact with the 
investigative a:Jencies ~ich cperate within their districts, to reooer to 
them useful crlvice regarding sourrl case developnent, arrl to take a leoo in 
creating a oooperative federal effort. '!be Environmental Enforcerrent 
Section is prepared to assist the U.S. Attorneys in establishing contact 
with personnel of the federal a:;Jencies ~o cperate within the various 
districts. 

5-3.522 Transmittal of Reports of Unauthorized Activities 

Notwithstarrling the source, all re{X>rts of violations of environnental 
enforcement statutes should be referred to the enforcement a:Jencies dlarged 
with a:tninistering the acts. 'lbere are oorrerous reasons for this FOlicy. 
In crldition to the fact that prarpt referral may avert wasteful duplication 
of federal effort, under certain of the statutes identified in USAM 5-3. 
102, supra, a:tninistrative oonsideration may be a prerequisite to civil 
enforcement. See, e.g., 42 u.s.c. S7413(a)(l). In sane instances, sudl 
matters may be-re8olved crlministratively without resort to litigation. 

5-3. 523 Coordination with State Programs 

Most states have environmental enforcement progrcwns \lbich OJerlap, in 
whole or in part, with federal programs. u.s. Attorneys should familiarize 
themselves with state environmental enforcement laWs arrl state enforcement 
officials. Particular attention should be directed toward the following 
aspects of state-federal relations in the environmental-enforcement field : 

A. State environmental-enforcement ~encies may be a valuable source 
of information en suspected violations of federal environnental-enforcement 
statutes. u.s. Attorneys may be in a position to assist in apprising state 
officials of the nature of the local federal enforcement pt"ogram am in 
developing nethods for exchanging information en suspected violations; 

B. State authorities often possess evidentary materials \lbich are 
relevant to peooing federal court proceedings. u.s. Attorneys should be 
aware of the nature arrl extent of the states' investigatory resources arrl 
slx>uld make J?["ovision for the regular exchange of information on peooing 
cases with state authorities; 

c. Frequently a particular, unauthorized activity constitutes a 
violation of both federal arrl state law. u.s. Attorneys sb::>uld remain 
advised of perrling state environmental enforcement prosecutions. If 
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it ~ars that all federal interests in the case will be viooicated in the 
state oourt proceeding, action in federal oourt may be an unnecessary 
duplication of effort. On the other hand, if federal interests will rx>t be 
protected carpletely in state oourt, federal proceedings may be warranted; 

D. A key policy question in determining the source of federal 
envirornrental enforcement proceedings is often whether the l.U'lauthorized 
activity \tA'.>Uld have been permitted if the violator hcrl sought permission in 
advance. 'lhe regulation of federal enforcement ~encies, sudl ~ that of 
the Arrrrj Corps of Engineers, frequently requires that a permit-applicant 
obtain all necessary state permits, licenses, easements, etc., before a 
federal permit will be issued. In some cases, the only substantive 
objections to an authorized activity may be those which are raised by state 
authorities. Federal legal proceedings therefore may be directed, in 
substance, toward viooicating a state interest. In certain of these cases, 
it might be nore appr~riate to defer to state prosecution. But even W'lere 
legal action in federal oourt ~pears warranted, the U.S. Attorney will 
have to maintain close ties with state authorities during all stages of the 
litigation; 

E. sane of the statutes identified in USAM 5-3.102, ;>uPra, e.g., 33 
u.s.c. S1319(b) and 42 u.s.c. S7413(b), specifically require that ootice 
of any federal civil action be given inmediately to ~pr~riate state 
officials; 

F. At least one statute, 33 u.s.c. S1319(e), requires that a state be 
~e a party to any enforcement action against one of its nunicipalities. 

5-3.524 .Administrative Disposition of Violations 

By statute or by regulation, most environmental enforcement ~encies 
have administrative procedures \or'hich can result in the disposition of 
envirornrental enforcement matters . Generally, U.S. Attorneys should defer 
legal action l.U'ltil those administrative proceedings have been cnnpleted. 
Court proceedings should be regarded ~ an crljunct to , a00 oot substitute 
for the administrative process. 

5-3.530 Litigation Procedures; Draft Conplaints 

Referral packages fran the environnental ~encies frequently include 
draft cx:rrplaints. In direct referral cases the U.S. Attorney is not }:x:)l.uX! 
by the form of sudl a draft cnrplaint, see USAM 5-1.513, :;;upra, but a well 
drafted cx:rrplaint can be helpful in expeOiting the initiation of an action. 
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In order to avoid the necessity of redrafting <XJ1Plaints in such cases, 
u.s. Attorneys should oooperate closely with local agency counsel and 
advise then as to local practice and the custanary local forms of 
carplaints. . In cases requiring the appr0\7al of the A9sistant Attorney 
General, a draft cnrplaint furnished by the client agency also may be used, 
or a new draft may be prepared by the Enviromiental Enforcement Section. 
Because formats vary fran district to district, F.nvironmental Enforcenent 
Section attorneys often will seek guidance fran the u.s~ Attorney prior to 
drafting a cnrplaint. Whether an agency is used or a new draft is 
generated by the Environrrental Enforcement Section, ooce a cxnplaint has 
been appr0\7ed and signed by the Assistant Attorney General, it may oot be 
altered prior to filing without the express appr0\7al of the Chief of the 
Environmental Enforcement Section. 

5-3. 531 Lis Pendens and the Recording of Judgments 

In civil environrrental enforcement actions for prohibitory or 
mandatory injunctive relief, cnrplications may arise if the <:Mnership of 
the property in question changes hands during the pendency of the action. 
Where there is a threat of transfer of ownership, the U.S. Attorney BOC>uld 
consider filing a ootice of the pendency of the action, of lis pendens. 
'rhe steps necessary for the filing of such a ootice are determined by the 
law of the particular state. See 28 u.s.c. S1964. 

The final ju~nt in a civil environmental enforcement prosecution 
may, in effect, place a permanent burden on the property \lbich was subject 
to the unauthorized activities. In order to protect the future interests 
of the United States, the judgment should be recorded in accordance with 
the requirements of local law and the pr0\7isions of 28 u.s.c. S1962 et 

~· 

5-3.532 Discx:>very 

The Environmental Enforcement Section maintains files of disCOV'ery 
documents which have been enployed successfully in past cases. ~
request to the staff attorney, U.S. Attorneys may obtain pertinent, sarrple 
interrogatories , requests for cdnissions, etc., or other assistance in 
preparing discx:>very for a particular case. U.S. Attorneys should also be 
aware that docl.11\ents which defendants are required to file with other 
federal agencies, such as the Securities Exchange Carmission, Interstate 
Ccmnerce Carmission, and various state and local agencies, can be an 
inportant source of information and disCOV'ery. 
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5-3.533 Trial Assistance 

In cases in \tbich u.s Attorneys have pr:-iJnary litigating responsibili­
ties, they are enoouraged to request a<;sistance in trial pr:-eparation fran 
the Environmental Enforcement Section staff attorney &<;signed to a case. 
Section staff attorneys often are in a position to obtain legislative 
Section staff attorneys often are in a position to obtain legislative 
histories, archive materials, am technical infonnation which is not 
readily available in u.s. Attornys' offices. Mem:>raroa, trial briefs, 
information on unreported cases, am other material relevant to environ­
mental cases also can be obtained through the staff attorneys. 
Additionally, the section keeps a file on expert witnesses used in various 
cases am is able to pr:-ocure the services of expert witnesses through the 
headquarters of a number of different ~encies in Washington, o.c. 

5-3.534 Pleading Files 

The Environmental Enfor~nt Section maintains copies of papers filed 
in environmental cases in the various districts which may be of value to 
U.S. Attorneys in other districts. Upon request, staff attorneys in the 
section will furnish copies of such d:>cuments to the U.S. Attorneys. 

5-3.600 S~ AND DISMISSAL OF ~ES 

5-3.610 General 

With the one exception of Coast Guard penalty collection cases 
addressed below, U.S. Attorneys are oot authorized to settle or dismiss arry 
case arising lll'Xier any of the statutes identified in USAM 5-3.102, supra. 
Any of fer to settle or dismiss any case arisir¥!J urrler any of the statutes 
or dismiss any such suit m.ist be directed to the Chief of the Environmental 
Enforcement Section, who will forward the offer, with his/her 
recatmeooation, to an ~propriate level for decision. Offers to settle or 
carpranise in direct referral cases, \then transmitted to the Environmental 
Enforcement Section, should be accanpanied by the recattreooation of the 
referrir¥!J ~ency. 

The u .s. Attorneys are authorized to a:xrpranise any CBSe referred to 
them by the C.oast Guard for the collection of a civil penalty inp:>sed 
pursuant to 33 u.s.c. S1321. (Checks subnitted for the payment of civil 
penalties should be forwarded to the referring ~ency for dis{X)Sition.) 
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5-3.611 Transmittal of Settlement Offers 

Any offer to settle or dismiss an action which the u.s. Attorney is 
not authorized to cniprcmise shall be transmitted to the Environnental 
Enforcement Section attorney assigned to the case for consideration ard 
disposition at the cppropriate level. Such offers should be accarpanied by 
the written a:mnents and reC'Olllnendation of the referring U.S. Attorney ard 
of the referring agency. In emergency s ituations, such as with settlement 
offers received during trial or settlenent offers dealing exclusively with 
m:>netary damages or penalties, those offers may be cmmunicated to the 
Chief of the Envi~ntal Enforcenent Section by telepl'X>ne. 

5-3.612 Solicitations of Agency Views 

u.s. Attorneys should remain in oontinuing ccmnunication with the 
referring agency prior to and during settlement negotiations . 'Ibis will 
insure that the proposals being discussed are canpatible with agency 
policies ard regulations and facilitate agency ~proval. 

Additionally, agencies other than the referring agency may have 
statutory review resp:>nsibilities in connection with ~k in navigable 
waters. For exarrple, the Fish and Wildlife Service has the responsibility 
to review, cxxrment oo, and make reccmnendations as to such ~k ll'lder the 
Fish and Wildlife Coordination Act of 1958, 16 u.s.c. SS661-666. In the 
interests of inter-agency cooperation, the views of these agencies stx>uld 
at least be considered before an offer in cmpranise is accepted or 
transmitted to the Environmental Enforcement Section. 

5-3.613 Settlement Policy in Suits Brought oo Behalf of the Administrator 
of the EnvirOnJrental Protection Agency 

Frequently, cases brought on behalf of the Administrator of the 
Environnental Protection Agency result in agreed judgments or <XXlSent 
decrees. C.opies of consent decrees in previously settled cases are 
available frcm the Envirorinental Enforcement Section. 

To assist U.S. Attorney's offices in understarrling the types of 
settlements ard language in decrees which are acceptable, the following 
general guidance is provided: 

A. Defendants should be informed that arr:t settlement nust be approved 
by the Assistant Attorney General of the Land ard Natural Resources 
Division ard by the Administrator of the Environnental Protection Agency, 
arrl are subject to review by them. 'Ibis is a requirement of the Mem:>rarrll.Dl\ 
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of Understanding with the Enviromental Protection ~ency, W'lich follows at 
USAM 5-3.633. 

B. Defendants should be crlvised that only the Departm:!nt of Justice 
and the attorneys specifically designated may bind the United States to any 
agreement. 

c. '!he pendency of settlement negotations should oot cause a 
cessation of litigating activities. Defendants in enfor~nt cases often 
are ll'Ore crtenable to settlements favorable to the United States W'len 
discovery and trial preparations proceed in parallel with settlement 
negotiations; 

o. In oo civil settlement ~reement does the Land and Natural 
Resources Division deal ~ay the ability of the United States to undertake 
criminal prosecutions in appropriate cirC1.UTIStances; 

E. All correspondence and other cx:mnunication fran a defendant rrust 
~ through the u.s. Attorney or the Environmental Enfor~nt Section; 

F. Defendants should be crlvised that the United States is lx>und only 
by the provisions actually set forth in any consent decree, and that oo 
alleged ~reement, written or oral, with any client ~ency representative 
or with anyone else, W'lich <Des oot ~pear on the face of a decree, in any 
way alters the actual terms of that decree. 

5-3.620 Consent Decrees; Public-Notice Policy 

A. Consent judgments in actions in ~ich the cx:rtplaint seeks to 
enjoin the discharge or emission of pollutants, after being approved by the 
Assistant Attorney General, are to be lodged with the court and made 
available for public inspection for a period of 30 days prior to their 
entry. '!his is required by Depart.manta! Order No. 529-73,38 Fed. Reg. 
19029, dated July 17, 1973, 28 C.F.R. SS0.7, ~ich, in its entirety, recrls 
as follows: 

1. It is hereby established as the ix>licy of the 
Departnent of Justice to consent to a pr~ed ju~nt 
in an action to enjoin discharges of pollutants in the 
environment only after or on condition that an 
opportunity is afforded persons (natural or corporate) 
who are oot narred a$ parties to the action to cxrrment on 
the proposed judgment prior to its entry by the court; 
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2. To effectuate this !X)l icy, each prq>oaed judgment 
which is within the scq>e of Paragraph A of this 
section, shall be lodged with the oourt as early as 
feasible oot at least 30 days before the judgment is 
entered by the oourt. Prior to entry of the judgment, 
or sane earlier specified date, the Department of 
Justice will receive a00 consider, a00 file with the 
court, any written ccmrents, views or allegations 
relatir¥J to the prqx>sed judgment. 'lbe Department shall 
reserve the right (a) to withdraw or withhold its 
consent to the proposed judgrtent if the ccmrents, views 
am allegations oonceming the judgment disclose facts 
or considerations which imicate that the prqx>sed 
judgment is inapprq>riate, irrprq:>er or i~equate a00 
(b) to cppose an atterrpt by any person to intervene in 
the action; 

3. 'lbe Assistant Attorney General in dlarge of the Lard 
am Natural Resources Division may establish pcocedures 
for inplerrenting this !X)licy. Where it is clear that 
the public interest in the !X)licy hereby established is 
not carpranised, the Assistant Attorney General may 
permit an exception to this !X)licy in a specific case 
where extraordinary circumstances require a period 
shorter than 30 days or a pcocedure other than state 
herein. 

B. Criminal actions, suits for the irrp:>sition of civil penalties, and 
actions p.irsuant to 33 u.s.c. S403 for injunctive relief are oot cxwered by 
this policy. 

c. 'lbe purpose of the provision is to allow the public to ccmrent a00 
to allow Exerutive Brandl to receive the benefit of sudl irt>ut, an:! to 
allow it to withdraw or m:>dify its consent to the decree based upon sudl 
inf onnation. 

o. Whenever a prqx>sed consent decree is lodged with the oourt 
pursuant to 28 C.F.R. SS0.7, the u.s. Attorney shall ootify the 
Envir~ntal Enforcem:!nt Section of that fact inmediately, in order that 
the section may have ootice of the prqx>sed settlerrent published in the 
Federal :Register. 

E. In sane instances district judges have proceeded t.o enter consent 
decrees prior to the expiration of the public ootice a00 cxmnent period. 
If this should occur, the U.S. Attorney nust ootify the Envirormental 
F.nforcement Secticn of that fact iJTmediately. 
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F. \t'len the public cx:nment period has expired, the Environmental 
Enforcenent Section will ootify the U.S. Attorney as to \tthether any 
camients have been received by the Division a00 will forward such cx:nments 
for filil'):J with the CX>Urt. If the Environrrental Enforcenent Section or the 
respective client cgency intends to respond to any p..iblic cx:nments, the 
Environmental Enforcenent Section will ootify the u.s. Attorney of that 
fact. 

5-3.630 Procedures Following Entry of a C.onsent Decree 

5-3.631 Amendrrent of Existing Consent Decree 

A. '!be terms of an existing oonsent decree may be arended cnly with 
the approval of the Assistant Attorney General of the Land a00 Natural 
Resources Division. If arendments are only pr-ocedural in nature a00 are 
not extensive, they may be effected by stipulation or by arendrrent without 
the ootice and cx:mnent by 28 C.F .R S50. 7 (when that regulation applies), 
depending upon the circumstances of the case. If arendrrents are extensive 
or are substantive in nature, they must be treated as if they were a new 
consent decree with respect to the requirements of 28 C.F.R S50.7. 

B. under oo circumstances shall the terms of an existil'):J oonsent 
decree be altered by oral cgreement or by written oorrespe>Djence or by any 
other means except an arendment or a stipulation, as ~~riate, executed 
by the parties a00 filed with the oourt. 

5-3.632 Violations of Consent Decrees 

A. It is the policy of the Land and Natural Resources Division to 
enforce the terms of existing oonsent decrees. 

B. In all cases in \tthich the filing of the cx:mplaint or the original 
settlenent required Departmental approval, an action to enforce an existil'):J 
decree shall be cx:nmenced cnly with the approval of the Assistant Attorney 
General of the Land and Natural Resources Division. 

5-3.633 Merrorandum Of Understanding Between '!'he Departnent Of Justice 
And The Envirol'lnental Protection Agency 

WHEREAS, the Departnent of Justice conducts the civil 
litigation of the Environmental Protection Agency; 
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WHERFAS, the cx:>nduct of that litigation requires a close 
aoo oooperative relationship between the attorneys of 
the Department of Justice a00 of the Environmental 
Protection Agency; 

WHERFAS, the achieverrent of a close a00 oooperative 
relationship requires a clarification of the respective 
roles of the attorneys of the Department of Justice a00 
of the Environmental Protection Agency; 

WHEREAS, the Attorney General may decline to represent 
the Agency in particular civil actions, in which case 
the Agency may be represented by its own attorneys; a00 

WHEREAS, most challenges to and enforcement of 
regulatory staroards a00 procedures crjopted by the 
Environmental Protection Agency involve scientific, 
technical a00 i;x>licy issues a00 deter:minations developed 
in lengthy rule-making proceedings in which the Agency's 
attorneys have been involved a00 can provide the 
necessary expertise. 

1'™, therefore, the following Merrorandum of U00ersta00-
ing is entered into between the Attorney General of the 
United States a00 the Administrator of the Environmental 
Protection .Agency for the p.irpose of praooting the 
efficient a00 effective haOOling of civil litigation 
involving the Environmental Protection Agency; 

A. The Attorney General of the United States 
(hereinafter referred to as the "Attorney General") 
shall have control CNer all cases to which the Environ­
mental Protection Agency (hereinafter referred to as the 
"Agency") or the Administrator of the Environmental 
Protection Agency (hereinafter referred to as the 
"Administrator") is a party. 

B. When requested by the Administrator, the Attorney 
General shall permit attorneys etployed by the Agency 
(hereinafter referred to as "Agency participating 
attorneys") to participate in oases involving direct 
review in the Courts of ~al, a00 shall also permit 
sudl attorneys to participate in other civil oases to 
which either the Agency or the Administrator are a 
party, i;rovided, however, that: 
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1. the Administrator or his delegate shall 
designate a specific Agency participating 
attorney for each case and shall corrmunicate 
the name of such attorney in writing to the 
Attorney General; 

2 . such Agency participating attorney shall 
be subject to the supervision and control of 
the Attorney General; and 

3. if required by the Attorney General, an 
Agency participating attorney shall be 
appointed as a Special Attorney or Special 
Assistant U.S. Attorney and take the required 
oath prior to cx:>nduct ing or participating in 
any kind of Court proceedings. 

C. Agency attorneys shall not file any pleadings or 
other cbcuments in a court proceeding without the prior 
aH;>roval of the Attorney General. 

D. It is understood that participation by Agency 
attorneys under this ITEITOrandum includes appearances in 
Court , participation in trials am oral arguments, 
participation in the preparation of briefs, menoranda 
and pleadings, participation in discussions with 
opposing counsel, including settlement negotiations, and 
all other aspects of case preparation normally 
associated with the responsibilities of an attorney in 
the conduct of litigation; provided, however, that the 
Attorney General shall retain rontrol <:Ner the cx:>nduct 
of all litigation. Such control shall include the right 
to allocate tasks between attorneys employed by the 
Department of Justice and Agency participating 
attorneys . In allocating tasks between the Department's 
and the Agency' s attorneys, the Attorney General shall 
give due consideration to the substantive knowledge of 
the respective attorneys of the matter at issue so that 
the <})Vernrnent 's resources are utilized to the best 
advantage. 

E. In the event of any disagreement between attorneys 
of the Department of Justice and of the Agency 
concerning the conduct of any case, the Administrator 
may obtain a review of the matter in question by the 
Attorney General. The Attorney General shall give full 
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consideration to the views am requests of the Agency 
am shall make every effort to eliminate disageements oo 
a nutually satisfactory basis. In carrying out such 
reviews, the Attorney General shall ex>nsult with the 
Administrator. In irrplementing this provision, it is 
understood that the Attorney General will not be 
expected by the Administrator to interfere with the 
direction of any trial in progress. 

F. The settlement of any case in which the Department 
of Justice represents the Agency or the Administrator 
shall require a:>nSultation with am ex>ncurrence of both 
the Administrator am the Attorney General . 

G. The Administrator am the Attorney General shall 
make an annual review of both the Department's am the 
Agency's personnel requirements for Agency litigation. 
The Attorney General and the Administrator will 
cooperate in making such appropriation requests as are 
required to maintain their respective staffs at a level 
adequate to the needs of the Agency's litigation. 

H. The Attorney General shall establish specific 
deadlines , not longer than 60 days, within which the 
Department' s Attorneys nust either file canplaints in 
Agency cases or report to the Attorney General why any 
such o:inplaint has not been filed. In the event any 
Department Attorney does not file a a:nplaint, he shall 
thereafter sul:mit further periodic reports to the 
Attorney General until the oomplaint is filed or a 
decision is reached that it shall not be filed. Copies 
of the reports required by this section shall be 
provided to the Agency if requested. 

I • If the Attorney General fails to file a canplaint 
within 120 days of the referral of a request for 
litigation am a litigation report by the Agency to the 
Attorney General, then the .Administrator may request the 
Attorney General to file a catplaint within 30 days . 
Failure of the Attorney General to thereafter file a 
canplaint within the said 30 days may be oonsidered by 
the Administrator or his delegate to be a failure of the 
Attorney General to notify the Administrator within a 
reasonable time that he will cg:>ear in litigation for 
purposes of Section 305 of the Clean Air Act, 42 u.s.c. 
S1857(h}(3}; Section 506 of the Federal Pollution 
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Control Act, 33 u.s.c. S1336; or Section 1450 of the 
Safe Drinking Water Act, 42 u.s.c. S300(j)(9); 
provided, however, that the failure of the Attorney 
General to file a cnnplaint within the t~ period 
requested by the Administrator in a case in which the 
A<ininistrator requested inmediate action l.D'lder Sections 
311 ( e) and 504 of the Federal water Pollution Control 
Act, 33 u.s.c. SS1321, 1364; Section 303 of the Clean 
Air Act, 42 u.s.c. S1857(h)(l); or Section 1431 of the 
Safe Drinking Water Act, 42 u.s.c. S300(i); to protect 
public health may also be oonsidered by the Administra­
tor to be a failure of the Attorney General to so notify 
the Administrator l.D'lder Section 305 of the Clean Air 
Act, 506 of the Federal Water Pollution Control Act or 
Section 1450 of the Safe Drinking Water Act. 

J. All requests of the Agency for litigation shall be 
sul:rnitted by the Agency through its General Counsel or 
its Assistant Administrator for Enforcenent to the 
Assistant Attorneys General for the Laro and Natural 
Resources Division or for the Civil Division, except 
matters requiring an i.mnediate teJnEX>rary restraining 
order may be sul:rnitted by Regional Administrators of the 
Agency simultaneously to a U.S. Attorney and the 
awropriate Assistant Attorney General. All requests 
for litigation shall be accompanied by a standard 
litigation report which shall oontain such information 
as shall be determined from time-to-t~ by the Attorney 
General to be necessary in order to prosecute .Agency 
litigation. Similar reports shall also be prO'lided for 
suits in which the Agency or the Administrator is a 
defeooant, as requested by the Attorney General. 

K. The Agency shall make the relevant file of any 
matter that is the subject of litigation available to 
attorneys for the Department of Justice at a oonvenient 
location when a request for litigation is sul:rnitted or 
when the Department is required to defeoo the Agency or 
the Administrator. 

L. The Administrator shall l.D'ldertake to review the 
Agency's procedures for the preparation of the reoord in 
cases involving direct review in the Courts of ARleal, 
including analyses of such matters as assembly, 
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il'Xiexing, pagination, timing of preparation, ard the 
allocation of tasks between the Agency and the 
Department. The Administrator shall oonsult with the 
Attorney General on the re-examination of these 
procedures. 

M. The ne<;Ptiation of any agreement to be filed in 
court shall require the authorization and concurrence of 
the Attorney General. 

N. In conducting litgation for the Administrator, the 
Attorney General shall defer to the .Administrator's 
interpretation of scientific and technical matters. 

O. Nothing in this agreement shall affect any authority 
of the Solicitor General to authorize or decline to 
authorize appeals by the government fran any district 
court to any appellate court or petitions to such courts 
for the issuance of extraordinary writs, such as the 
author! ty conferred by 28 C. F. R. SO. 20, or to oarry out 
his traditional functions with regard to appeals to or 
petitions for review by the Supreme COurt. 

P . In order to effectively implement the terms of this 
Menoramum, the Attorney General am the Mninistrator 
will transmit oopies of this Menoramum to all persoonel 
affected by its provisions . This Menoramum shall oot 
preclude the Department arxJ the h;Jency fran entering 
into 11lltually satisfactory arrangements concerning the 
hamling of a particular case. 

Q. This h;}reement shall apply to all cases filed on or 
after the date of approval of this Agreement by the 
Attorney General am the Administrator. 

R. The Attorney General am the .Administrator may 
delegate their respective functions and responsibilities 
under this h;Jreement. 

s. The Department 800 the h;}ency shall cdjust the 
conduct of cases arising before the effective date of 
this h;Jreement in a manner oonsistent with the spirit of 
this h;Jreement. 

S-3.700 CRIMINAL CASES 

The Assistant Attorney General of the Land and Natural Resouroes 
Division is responsible for the proper handling and ministration of 
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criminal cases ar1s1ng under the statutes identified in USAM 5-3.102, 
supra. Within the Environmental Enforcement Section of the Laro and 
Natural Resources Division, the Environmental Crimes Unit has been formed 
specifically to deal with cases involving criminal violations of the 
environmental statutes for which the section is responsible. See USAM 5-
10. 110, infra, for cases involving criminal violations of statutes for 
which the Wildlife and Marine Resources Section is responsible. 

5-3. 701 Principal Criminal Statutory Provisions 

The principal criminal provisions of the environmental statutes for 
which the Environmental Enforcement Section is responsible are identified 
below: 

A. Clean water Act or Federal Water Pollution control Act: 33 u.s.c. 
S1319{c){ 1) {willful or negligent cx:>nduct in violation of specified section 
of Act); 33 u.s.c. S1319(c)(2) (knowingly subnitting false statement); and 
33 u.s.c. §1321 {b) { 5) (failure to notify of known discharge of oil or 
hazardous substance) • 

B. Refuse Act: (Section 13, River and Harbor Act); 33 u.s.c. SS407, 
and 411 (discharge of refuse into navigable waters of their tributaries 
without a permit). 

c. Clean Air Act: 42 u.s.c. S7413(c} (k.nowing oorrluct in violation of 
specified section of Act); 42 u.s .c. S7413(c)(2) (knowingly subnitting 
false statements); 

D. 'l\:>xic Substances Contol Act: 15 u.s.c. S2615 (knowingly or will­
fully comnitting any of the acts prohibited by 15 u.s.c. S2614)~ -

E. Resource Conservation and Recovery Act: 42 u.s.c. S6928 (d) ( 1) 
(knowingly transporting hazardous waste to tmpermitted facility); 42 u.s.c. 
S6928(d)(2) (knowingly treating, s t oring, or disposing of hazardous waste 
without permit or in violation of permit) ; 42 u.s .c. S6928(d)(4) (knowingly 
making false statements); 42 u.s.c. S6928(d)(4) (knowingly destroying, 
altering, or concealing records); 42 u.s.c . S6928(e) (knowing eooangerment) 

F. canprehensive Environmental Response, eoopensation, and Liability 
Act ( "Superfund" ): 42 u.s.c. S9603 (failure to report known 

release of hazardous substance to the environment and failure to notify 
EPA; of the existence of a hazardous waste facility); 

G. Federal Insecticide, Fungicide and Rodenticide Act: 7 u.s.c. 
S136(1) (knowing violations of specified sections of Act). 
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The statutes identified in US.AM 5-3. 102, supra, contain other criminal pro­
visions; however, those identified above are the ones rrost cx:rmonly 
involved in criminal cases handled by the Envir~ntal Enforcenent 
Section. 

5-3.702 Other Criminal Pr01Jisions 

Because experience has shown that cases involving violations of the 
federal enviro~ntal laws identified in US.AM 5-3.102, supra, also may 
involve violations of certain other federal statutes, the Environnental 
Enforcement Section is Ef1lX)W'ered to investigate and prosecute violations of 
additional criminal statutes when such violations arise within the context 
of criminal cases for which the section is primarily responsible. Exarrples 
limited of the types of statutes arising in those cases include, but are 
not limited to, the following: 

statute SUbject Matter 

18 u.s.c. S2 Aiding and abetting 
18 u.s.c. S287 False claims 
18 u.s.c. S371 Conspiracy 
18 u.s.c. S641 'lbeft or ex>nversion of public 

Prcperty or noney 
18 u.s.c. S1001 False statement 
18 u.s.c. S1341 Mail Fraud 
18 u.s.c. S1342 Wire fraud 
18 u.s.c. S1505 Cl::>struction of crlministrative 

proceedings 
18 u.s.c. SS1621-1623 Perjury 

5-3.710 Envirormental Crime unit 

within the Environmental Enforcement Section, criminal cases arising 
mxter the statutes identified in US.AM 5-3.102, ,ra, are handled by the 
Envirorrnental Crimes Unit. '!be Environmental Crlites Unit is crlministered 
by a Director who is supervised by the Chief of the Envirorrnental 
Enforcement Section. Inquiries about criminal cases arising under the 
statutes listed in USAM 5-3.102, supra, should be made to the Chief of the 
Environmental Enforcement Section or the Director of the Environmental 
Crimes Unit at FTS (202)633-5271 or 633-3575. Within the unit, cases are 
assigned to attorneys acoording to experience and \'.Orkload. Information 
on specific cases should be ootained from the staff attorney assigned to 
that case, fran the Section Chief or the Director of the Environmental 
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Crimes Unit. In those cases in which attorneys fran the Envirorunental 
Crimes Unit take a direct role, they may share responsibility for criminal 
environmental enforceirent cases in roq;>eration with the U.S. Attorneys' 
offices in various districts or they may take the entire responsibility for 
litigating such cases. See USAM 5-3. 721, ~· In cases handled entirely 
by the U.S. Attorney, m-which Envirorure~Crimes Unit takes oo direct 
role in the litigation, unit resources are available to provide support for 
the efforts of the u.s. Attorneys; for exarrple, by doing legal research, 
preparing draft papers, and providing crlvice on EX>licy questions and on 
related cases in other districts. 'lbe Envirorunental Crimes Unit also is 
responsible for the rronitoring of criminal prosecutions under the statutes 
identified in USAM 5-3. 102, sriEt,ra, to assure consistency of statutory 
interpretations and of enforceiren EX>licy C110ng the districts. 

5-3.720 General Provisions and Procedures 

5-3.721 Litigation Responsibility; Retention of Authority 

Primary responsibility for handling cases will be determined on a 
case-by-case basis. Experience has denonstrated that very satisfactory 
results may be obtained fran a cxx:>perative, joint effort, the u.s. 
Attorney's office oontributing its familiarity with local practices am 
procedures and the Environmental Crimes Unit crldding subject-matter exper­
tise and the experience gained in oonducting grand jury proceedings and 
trials in similar oases. 

In any case arising under the statutes identified in US.AM 5-3.102, 
ss>ra, the Assistant Attorney General of the Land and Natural Resources 
Division retains the authority to assum:! primary responsibility for 
handling cases within the jurisdiction of the Land and Natural Resources 
Division. 

There are no precise rules for determining whether a criminal 
environmental case is to be handled by the U.S. Attorney's office, by the 
Envirorunental Crimes Unit, or jointly by attorneys fran tx:>th offices. 'l'he 
decision will be made by the Assistant Attorney General of the Land and 
Natural Resources Division in oonsultation with the U.S. Attorney on a 
case-by-case basis. 'l'he Assistant Attorney General, or his/her designee, 
shall ootify the U.S. Attorney of assignment of trial responsibility. 

5-3.722 Case Developnent 
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A. Criminal cases urrler the statutes identified in USAM 5-3. 102, 
supra, may be investigated am develq;>ed by personnel of any of the client­
agencies responsible for a:3ministering those statutes. '!hose client­
agencies include the Envirormental Protection Pigency, the United States 
Coast Guard, the Amr:! Corps of Engineers, am the Department of Ccmnerce. 
See 33 u.s.c. S1321 {p}. Cases under those statutes also may be 
InVestigated am developed by the Federal Bureau of Investigation (FBI) or 
by other federal agencies. When FBI assistance is requested by a u.s. 
Attorney, the u.s. Attorney should ootify the Director of the Environnental 
Crimes Unit of that fact. 

B. '!he primary source of cases for investigation am prosecution with 
respect to the statutes 01er which the Environnental Enforcement Section 
has jurisdiction is the Envirorwrental Protection Pigency. '!he personnel 
within EPA responsible for investigation of criminal cases are the criminal 
investigators assigned to the Criminal Enforcement Division (CID). 
Investigators assigned to the CED are located in field off ices in various 
parts of the oountry. U.S. Attorneys who wish to call upon the cm 
investigators to look into matters within their districts should make such 
requests through the Special-Pigent-in-Charge of the awrq'.)riate field 
office. A current listing of field offices am their personnel can be 
obtained through the Criminal Enforcement Division of the Environnental 
Protection Pigency (Fl'S (202)557-7410). Technical SURX>rt for the 
developnent of criminal enforcement cases by EPA generally cx:mes fran 
agency personnel assigned to the EPA ~ional Offices or the staff of EPA's 
National Enforcement Investigation Center (NEIC) located in Denver, 
Colorado. NEIC personnel may work on investigations throughout the 
country. Coordination of the SURX>rt available fran these groups generally 
is effected by the CED investigators. 

The Department of Justice also retains the ability to develq'.> enforce­
ment actions through its CMn efforts. 

5-3.723 Environrrental Case Referrals 

The procedure in effect for initiation of criminal cases arising urxler 
the statutes identified in USAM 5-3.102, supra, is by referral fran the 
agencies listed in USAM 5-3. 722(a), ~, to the Assistant Attorney 
General, Land am Natural Resources Divi'SIOil. Cq'.>ies of the referrals are 
also simultaneously transmitted to the u.s. Attorney in the district with 
jurisdiction 01er the matter. 

Referral packages will generally contain an investigative report 
(which includes an explanation of the alleged offense(s), a description of 
the evidence '#hich would SURX>rt a i;rosecution, the identification of artf 
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witnesses, and any perceived weaknesses of the case), and any exhibits 
which may aid in the understanding of the referral. Fbwever, in sane 
instances it may be necessary to cnrplete the developrrent of the cases 
through the use of the grand jury. 

5-3.724 Authority to Prosecute: Retention of Authority: Requests for 
Assistance 

The U.S. Attorney may a:::mnence the prosecution of any referral arising 
under the statutes identified in US.AM 5-3.102, supra, upon receipt of sudl 
referral, provided that notification is given as set forth in US.AM 
5-3. 725, infra, unless requested not to do oo by the Assistant Attorney 
General of the Land and Natural Resources Division. The Assistant Attorney 
General may request U.S. Attorneys not to a:::mnence prosecution of a 
referred matter if in his judgment crlditional review of the referral is 
required of the Land and Natural Resources Division, and u.s. Attorneys 
shall not proceed tmtil the Assistant Attorney General has cnnpleted the 
necessary review. In any prosecution a:::mnenced by a u.s. Attorney, the 
U.S. Attorney may request Envir~ntal Cri~s Unit assistance by either 
calling or writing to the Assistant Attorney General, Land and Natural 
Resources Division, Attention: Chief, Envir~ntal Enforcement Section. 

In oases arising under the statutes listed in US.AM 5-3.102, supra, the 
U.S. Attorney shall forward to the Environrrental Cri.nes Unit a oopy of any 
indictment or information prior to its being presented or filed and a a::Jf>Y 
of any indictment or information inmediately upon its return or filing. 

5-3. 725 Information to be furnished to the Assistant Attorney General by 
the U.S. Attorney 

With regard to cases being handled entirely by the U.S. Attorney, 
within 30 days of receipt of any referral under the statutes identified in 
USAM 5-3. 102, SS'ra, the U.S. Attorney shall a:ivise the Director of the 
Environnental CrlJ'fes Unit of the identity of any Assistant U.S. Attorney to 
whan the case has been assigned. lt>tification of decisions to either 
prosecute or decline cases shall be given by the u.s. Attorney or an 
assistant to the Chief, Environrrental Enforcerent Section, Attention: 
Director, Environrrental Cri.nes Unit. Notification of the presentation of 
evidence to a grand jury shall be given to the Chief, Envir~ntal 
Enforcerent Section Attention: Director Enviromental Cri.nes Unit. See 
USAM 5-3.751, infra, regarding other information which should be forwaraea 
to the Environnental Cri.nes Unit. 

S-3.726 Cases Arising by Other Than Client Agency Referral 
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U.S. Attorneys retain their authority to prosecute cases under 
statutes listed in USAM 5-3.102, supra, Wiich are rot developed or referred 
to them fran another federal agency. The U .s. Attorney shall rotify the 
Assistant Attorney General of the Lan1 and Natural Resources Di vision of 
the initiation of a prosecution under the statutes identified in USM 5-
3.102, ~a, to enable the Land and Natural Resources Division to perform 
its 011ers1ght responsibilities for prosecution urder such statutes. 

Whenever, in the oontext of a case oot otherwise within the jurisdic­
tion of the Land and Natural Resources Division, a U.S. Attorney beoanes 
aware of information 11tlich Wicates that such case may include violations 
of atr:f statute identified in USAM 5-3.102, supra, the U .s. Attorney shall 
advise the Assistant Attorney General of the Land and Natural Resources 
Division of that possibility. Upon request of the Assistant Attorney 
General, the u .s. Attorney shall forward to the Assistant Attorney General 
copies of relevant material, including grand jury transcripts. 

5-3.730 Initiating and Concluding Prosecution 

5-3.731 Individual. and Corporate Defeooants 

A. Congress has denonstrated its intent that i.OOividuals, as well as 
corporations, should be criminally prosecuted for violations of federal 
environmental laws, see, e.g., 33 u.s.c. SS1319(c)(3) ard 1362(5), thereby 
recognizing the fact the unlawful acts or emissions of rorporations 
actually can be traced to iooividual officers or employees. That 
Congressional intent should be given serious a:insideration in the 
developnent of pcosecutions for violations of the statutes identified ll'lder 
USAM 5-3.102, supra. 

B. In any case against lx>th a rorporation and any of its i.OOividual 
enployees the willingness of the offerding rorporation to enter a guilty 
plea is oot a basis for dismissal as against the i.OOividual. 

5-3.732 Attorneys Who May Represent the United States 

A. All criminal environmental cases J1USt be hardled by attorneys ~ 
are either errployed by the Department of Justice or: are a.Jthorized by the 
Department to represent the United States. When circumstances require the 
use of client agency attorneys in either a grand jury investigation or the 
actual litigation of any case involving violations of statutes identified 
in USAM 5-3.102, supra, ~ior rx>tification shall be given to the Assistant 
Attorney General of the Land and Natural Resources Division. In any cases 
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in whidl the Land and Natural Resources Division has pr-imary responsibility 
for prosecution, authority for a:Jency attorneys to participate in grand 
jury investigations or litigation shall be obtained fran the Assistant 
Attorney General of the Land and Natural Resources Division. N:>tif ication 
of ~ requests for sudl authorization should be subnitted to the Assistant 
Attorney General in sufficient time to permit other arrangeirents to be 11\00e 
slx>uld the request oot be ~proved. Ccpies of the request by the u.s. 
Attorney should also be sent to the Chief of the EnvirorJnental Enforcement 
Section. 

B. Any appoint:rrent of a client ~ency attorney to a special status 
shall specify ( 1) the scope of the attorney's appoint:rrent in tenns of sul:r 
ject matter to the direction of the U.S. Attorney and/or the Assistant 
Attorney General of the Land and Natural Resources Division. 

5-3.740 Dispositions 

S-3.741 Declinations 

A. '!be u.s. Attorney may decline to prosecute any case ar1s1ng under 
the statutes identified in US.AM 5-3. 102, supra, \rbich is being handled 
entirely by his/her off ice by ootifying the referring client a:Jency of 
his/her decision in writing with an explanation of the reasons for that 
decision and an explanation of the referring a:Jency' s position regarding 
declination. A copy of that decision and explanation shall be sent to the 
Assistant Attorney General of the Land and Natural Resources Division. 

B. '!be Assistant Attorney General may dloose to pr-osecute any case 
declined by a u.s. Attorney, with attorneys of the Environmental Crimes 
Unit conducting such prosecution. 'nle Assistant Attorney General may 
request fran the u.s. Attorney whatever crlditional information is deemed 
necessary in order to decide \rbether to proceed with the prose cut ion of a 
referral declined by a u.s. Attorney. 

C. '!be procedures described above also shall be followed in aey case 
resulting in a oo bill after pr-esentation to the grand jury, if the u.s. 
Attorney is of the op~nion that prosecution soould oot pr-oceed in sudl 
case. 

5-3.742 Dismissals 

Indictments, informations, or a:mplaints in criminal cases involving 
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violations of the statutes identified in USAM 5-3.102, ~, and referred 
in acoordance with USAM 5-3. 723, supra, shall not be--arsmissed without 
prior approval of the .Assistant Attorney General of the Land and Natural 
Resources Division, except when a superseding indictnent has been returned 
or an infonnation or a cxr1plaint has been filed a:Jainst the same defeooant 
or "'1en the iooividual defeooant has died. Recoomendations to dismiss 
criminal cases are the responsibility of the u.s. Attorney personally a00 
must be signed by him/her. This provision does not apply to 
situations of plea cgreements "'1ich involve the dismissal of certain CDUnts 
of at irxiictnent or information CX>Upled with guilty pleas to other ex>unts. 

5-3.750 Coordination 

S-3.751 Status Reports 

A. Onoe a case has been referred to a U.S. Attorney, the Land and 
Natural Resources Division shall be kept informed of all its develcpnents. 
In a:klition to the information called for in USAM 5-3.275, s:=iera, the 
following information shall be furnished pranptly to the Env1ronnental 
Enforcerrent Section in all cases arising under the statutes identified in 
USAM 5-3.102, supra: 

1. Date the indictnent (or IX> bill) is returned or the 
information or cxr1plaint is filed; 

2. Date of arraig~nt a00 kind of plea; 

3. Dates of trial; 

4. Verdict; 

5. Change of plea or plea bargain; 

6. 'Any notion "'1ich oould, if granted, be dispositive; which 
could affect the enforceability of the relevant statute(s); or "1hidl 
otherwise is oonsidered significant by the u.s. Attorney; am 

7. Date and terms of sentence. 

B. Significant develcpnents should be reported imnediately by tele­
phone to the Chief, Environnental Enforcerrent Section, or the Director of 
the Environnental Crimes Unit in any case in \tbich the unit requests 
reports. In a:Xlition, forty-eight ( 48) hours prior notification shall be 
given to the Environmental Crimes Unit in such cases before presentir¥J an 
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irrlictment or filing an infonnation. 

c. In all criminal cases arising under the statutes identified in 
USAM 5-3.102, SUJi!ra, the p.s. Attorney shall furnish to the Environnental 
Crimes unit ~ies of all papers filed arrl corresporx:lence exchanged 
regarding such cases. 

5-3.760 A£:peals 

5-3.761 Handling of Appeals 

All appeals in criminal cases arising under the statutes identified in 
USAM 5-3.102, supra, shall be harrlled as pr-ooided for in USAM 5-8.310 arrl 
USAM 2-3.210. 

5-3.762 Notice of Appeals 

A. '!he U.S. Attorney shall irrrrediately ootify the Director of the 
Envirormmtal Crimes Unit of any notice of appeal by a deferrlant in art:l 
case arising under any statute identified in USAM 5-3.102, supra. 

B. In any such case in \tt'hich the U.S. Attorney believes that appeal 
by the United States is warranted, he/ she shall make his/her recarmerrlation 
to the Director of the Environmental Crimes Unit. 

c. For purposes of sul::paragraphs A arrl B aix:Jve, ootifications arrl 
r~rrlations may be Jt\OOe by telephone in expedited appeal situations. 

5-3.763 Record on Appeal 

Whenever an ~al is taken in a case arising under any statute 
identified in USAM 5-3.102, ~' for \tt'hich the U.S. Attorney has taken 
primary trial level responsibITITY, and that appeal is to be handled by the 
Land and Natural Resources Division, the U.S. Attorney is responsible for 
assembling and transmitting to the Laro and Natural Resources Division 
those items \tt'hich constitute the record of the case at the trial <X>Urt 
level. 
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5-4.000 LAND ACQUISITION SECTION 

5-4.001 E1tabli1hment 

The handling of matter• relating to the conde•nation of land vaa 
firat a11igned to the Public Landa Divi1ion {nov the Land and latural 
Re1ource1 Divi1ion) by former Attorney General Daugherty in General Order 
Mo. 1200, dated July 20, 1921. By Order Mo. 1823, dated May 19, 1927 1 

former Attorney General Sargeant tran1ferred thi1 duty to the Adairalty 
Division. On February 1, 1930, this work vae reauigned to the Public 
Landa Divi1ion by Order No. 2085 aigned by former Attorney General John 
Mitchell. A 1pecial Condemnation Section va1 e1tabli1hed, effective 
November 1, 1937, by former .A.1i1tant Attorney General for Landa Diviaion 
Carl McFarland, in a Memorandum 1igned October 30, 1937. In 1946, the 
name of the Section vaa changed by former .A.1i1tant Attorney General David 
Bazelon to Land Acquisition Section. 

In 1941, the general duty of passing upon title• to land purchaeed by 
the United States wa• imposed on the Attorney General. '11\it function wae 
aaaigned to the Lands Division by the same Orders of the Attorney General 
a• those which assigned the duty of acquiring land by conde.nation. Thie 
duty to approve title• it assigned to the Land Acquiaition Section. 

5-4 .100 AREA OF RESPONSIBILITY 

5-4.110 General 

The Land Acquisition Section ia re1pon1ible for the inetitution and 
pro1ecution of condemnation proceeding• on behalf of the United Stat••• 
and for approving title to land acquired by the United State• by purcha•• 
or condemnation . 

5-4 .120 Statutes Administered 

The litigation of the Land Acquiaition Section i1 conducted purauant 
to the following authoritie1: 

A. Act of Auguat 1, 1888, c. 728, 11, 25 Stat. 357, H aaeaded, 40 
U. S.C. 1257 (Condemnation Act); 

B. Act of February 26, 1931, c. 307, 11, 46 Stat. 1421, 40 0.8.C. 
ll58a-f (Declaration of Taking Act); 
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C. Act of August 27, 1958, 72 Stat. 892, 23 U.S.C. 5107 (interstate 
highway rights-of-way acquisition); 

D. Rule 7 lA, Federal Rules of Civil Procedure; 

E. 16 D.C. Code Ul351-1368 (1973 ed.) (federal land acquisition in 
the DistTict of Columbia); 

F. Joint Resolution of September 11, 1841, 5 Stat. 468, as amended, 
40 U.S.C. 1255 (Examination of Title Act). 

5-4.200 ORGANIZATION 

The Section is administered by a Chief, who is assisted by two 
Assistant Chiefs. 'nle Section is divided into a number of units . 

A. Litigation Unit 

Attorneys assigned to the Litigation Unit supervise the handling of 
all cases and handle all aspects of certain cases including pre-trial, 
trial and post-trial activities. 

B. Title Unit 

The Title Unit prepares opinions of title for land acquired by the 
United States by purchase pursuant to the provisions of 40 U.S.C. 1255. 

C. Appraisal Unit 

The Appraisal Unit reviews appraisals, settlement proposals and 
appraisal guidelines for cases in condemnation and provides assistance to 
Section attorneys and U.S. Attorneys in trial preparation and procedures. 
See USAM 5-9.100, infra, for further infonnation concerning the function 
Otthis unit. 

D. Administrative Unit 

The Administrative Unit is responsible for processing all requests 
for the institution of condemnation proceedings; preparing all 
intermediate and final opinions of title of the Attorney General; and 
managing LOTS, a compreheniive computeT-based information system 
designated to track all significant events from the time of its inception 
through final disposition of the case. 
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5-4.300 SUPERVISION AND HANDLING OF LAND ACQUISITION SECTION CASES 

5-4.310 Direct Referral Cases 

Land acquiaiton caaea may not be referred direc tly to U.S . Attorney• 
by agenciea . Actions to acquire land may not be initiated by a U.S. 
Attorney except upon their referral to him/her by the Attorney General, 
through the Land Acquisition Section. 

5-4 . 320 Aaaignment of Case Responsibility 

The extent to which a U.S. Attorney is responsible for handling any 
condemnation case is determined by the classification given that case by 
the Land Acquisition Section. Condemnation matters are classification. A 
case may be rec lassified at any time if this becomes necessary due to 
changed circumstances. 

5-4.321 Category 1 Hatters 

Category 1 conaiata of cases in whi c h there are no actual or 
anticipated policy questions, peculiar appraisal problems, novel legal 
questions, or claimed compensation in excess of $100,000. U.S. Attorneys 
will have full responsibility for the Categbry 1 cases, subject only to: 

A. Such Haiatance on tactical or legal matter• as they may requeat 
from the Department of Justice; and 

B. Approval of the Justice Department of any settlement in excess of 
$100,000 or under that miount when : 

1. for any reason, the compromise of a particular claim, as 
a practical matter, will control or adversely influence the 
disposition of related claims totaling an amount in excess of 
$100,000; or 

2. when the reveatment under 40 U.S.C. 1285f of any land or 
improvements or any interests in land are involved, except in caaea 
in wh ich the land owner desires to remove buildings, trees and 
shrubs, crops, or fixtures attached to the realty which are not 
needed or desired by the government, provided that the exclusion has 
been approved by the local representat ive of the acquiring agency; or 
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3. because a novel issue of law or question of policy ia 
presented, or for any other reason, the settlement offer should 
receive the attention of the Land and Natural Resour c es Division of 
thia Department. 

The U.S. Attorney should send copies of court papers to the 
Department of Justice for information, comment, and suggestions, and 
1hould cooperate in the reasonable implementation of all suggestions made. 

5-4.322 Category 2 Mattera 

Category 2 consists of cases in whi ch there are actual or anticipated 
policy queationa, peculiar appraisal problems, novel legal questions, or 
claimed compensation in excess of $100,000. Category 2 cases will be the 
joint responsibility of the U.S. Attorneys ' offices and the Department of 
Juetice. 'nte participation of the Land Acquisition Section may range from 
mere counsel and advice, on the one hand, to management of the caee on the 
other, depending upon national interests. The provisions of USAM 5-1.324, 
1upra, are applicable to Category 2 matters. 

5-4.400 [RESERVED] 

5-4.500 GENERAL PROCEDURES IN LAND ACQUISITION LITIGATION 

5-4.510 General 

The instructions herein set forth deal in broad terms with general 
procedures peculiar to condemnation litigation. 

Examples of the various forms referred to in these instructions will 
be found in USAM 5-4.800, infra. Set forth in their entirety in USAM 
5-4.900, infra are three Department of Justice publications designed 
primarily to assist federal agencies in preparing and assembling the 
materials which must accompany their requests to the Attorney General for 
the acquisition of land: 1) A Procedural Guide for the Ac uisition of 
Real Property by Governmental Afencie1,USAM 5-13.000, 2 Uniform Appraisal 
Standards for Federal Land Acqu11ition1, USAM 5-14.000, and 3) Standards 
for the Preparation of Title Evidence in Land Acquisition by the United 
States, USAM 5-15.000. 

MARCH 19, 1984 
Ch. 4, p. 4 

1984 USAM (superseded)



UNITED STATES ATTORNEYS' MANUAL 
TITLE 5--LAND AND NATURAL RESOURCES DIVISION 

5-4.511 Rule 71A, Federal Rules of Civil Procedure 

Rule 71A of the Federal Rules of Civil Procedure governs the 
procedure to be followed in all cases for the condemnation of real and 
personal property under the power of eminent domain. All condemnation 
cases must be prosecuted in strict conformity with this Rule. Rule 71A 
provides that the general Federal Rules of Civil Procedure shall be 
applicable to all cases, except as otherwise provided in Rule 71A. There 
must be, therefore, strict conformity with the general rules, subject to 
the complaint, the form, content, and method of eervice of notice to 
defendanta, and the form and content of the anever or appearance of 
defendants. 

5-4.512 Declaration of Taking Act 

The Declaration of Taking Act (see 40 U. S.C. l2548(a)(f)) authorizes 
the United States to acquire an interest in land immediately upon the 
filing of a decliaation of taking with a court and the deposit in the 
court of the eetimated compensation etated in the declaration. 

U.S. Attorneys and field attorneys must comply promptly with 
instructions from the Department for filing of a declaration of taking and 
the deposit of estimated just compensation pursuant to the Declaration of 
Taking Act (see 40 U.S . C. l2548(a)(f)). Duplicate originals of a dated 
receipt of the clerk of the court for the amount deposited as estimated 
just compensation should be obtained and transmitted to the Department. A 
judgment on declaration of taking is not required unlees specifically 
requested by the Department. Tite judgment, if obtained, should contain a 
finding by the court of the filing of the declaration of taking and the 
deposit of estimated compensation, the date• thereof, and an adjudicat-ion 
that title to the exact extent of the eetate or interest described in the 
declaration is vested in the United States. The judgment should also 
contain an order for the surrender of possession if requested by the 
acquiring agency. Unneceseary recitations should be omitted from the 
judgment in accordance with Rule 54(a), Federal Rules of Civil Procedure. 
Service of copiee of the judgment upon defendant• is controlled by Rules 5 
and 77(d), Federal Rules of Civil Procedure. Tite case must be prosecuted 
to a epeedy conclueion in order to minimize the amount of interest which 
the government must pay on the amount of the ultimate award in excese of 
the deposit. 

Under the Declaration of Taking Act and Rules 71A(c)(2) and (j), 
Federal Rules of Civil Procedure, the court may order that the monies 
deposited as estimated compensation, or any part thereof, shall be paid 
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forthwith to the rightful claimant. The purpose of the Declaration of 
Taking Act is, firat, to give the government title to and poaaeaaion of 
the land •nd to relieve the government of the burden of intereat ac c ruing 
on the amount of the depoait, •nd eecond, •nd of equal importance, to m•ke 
funds available for immediate distributi on t o the former owner in the 
diacretion of the court. 

In furtherance of this purpose and in accordance with Rule 71A(j), 
Feder.al Ru lea of Civil Procedure, U.S. At torneya and field at torneya are 
required actively to aaaht landowners and the court, aa amici curiae in 
effectin1 prompt distribution of funds deposited pursuant to the 
Decleration of Taking Act. Detailed instruction• with reapect to 
diatribution are set forth in USAM 5-4.943, infra. No formal objection to 
the distribution by the court of all or any part of the deposit ahould be 
made without prior approval of the Department . 

Immediately upon the filing of a declaration of taking and the 
depoait of estimated coapenaation, the l•ndowner and o ther parties 
intereated ahould be notified by letter, by the U.S . Attorney or field 
attorney, of the deposit and the amount thereof and that government 
counael vill render aaaistance in effecting adv•nce distribution without 
prejudice to the right of the landowner to claim a larger maount. A form 
letter vith lilhich there ahould be aubatantial confotaance ia included at 
USAM 5-4.805, infre . 

5-4.513 Local Practice 

Practice• in land acquiaition caaea vary from diatrict to diatrict, 
depending upon the rule• and cuatome of the courts. 

In several diatricu, local rule• have been adopted which perait up 
to 15 tract•, economic unite or ovnerahip•, to be included in one 
decleration of taking, but require that for each auch tract, economic unit 
or ovnerahip, a aeparate civil action will be opened by the clerk of the 
court. Theae local rule• generally follow the guideline• auggeated by the 
United State• Judicial Conference, aa set out in USAM 5-4.911, i nfra . It 
ahould be noted that before thia filing procedure can be utilized a local 
rule must be •dopted by the court. Speci•l forms of the complaint have 
been prepared to conform to the guidelines. See USAM 5-4.802 and 5-4 . 804, 
infre. ~-
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5-4.514 Division Programs to Expedite Handling of Condemnation Cases 

The Division has developed a program called the "Nine-Point Program 
for Settlement of Trial Within a Year" as a means of expediting the 
handling of condemnation cases. Details with reepect to this program are 
set forth in USAM 5-4.912, infra. U.S. Attorney• are urged to become 
familiar vith this program and to the fullest extent poasible to process 
land acquisition caaea in their districts in this methodical vay. 

The Division issued a memorandum dated June 6, 1980, to all U.S. 
Attorneys, announcing the Department of Justice policy favoring consent to 
trial of land condemnation caaea by United State• Magistrate• in 
appropriate circumstance•, a• defined in 28 U.S.C. f50.ll. The policy 
furthers the goals of the Federal Magietrates Act of 1979 (Pub. L. 96-82) 
and vill also serve to expedite trial in appropriate circumstances. All 
attorneys in the U.S. Attorney•' offices are encouraged to aeek the 
consent of parties to trials, either by a magistrate or by a jury presided 
over by a magistrate, in appropriate cases, and to ensure that parties in 
cases filed before October 10, 1979, are notified of their right to 
conaent to the magistrate•' exercise of litigation jurisdiction. For a 
detailed statement of the Division's policy in this regard, aee USAM 
5-4.913, infra. 

5-4.515 Transmittal of Paper• to the Land Acquisition Section 

The Land Acquisition Section muat be informed promptly by letter 
including the forwarding of all pleadings, where pertinent, of all major 
atepa taken in each caae, 1uch as the completion of personal service of 
notice and of publication of notice, USAM 5-4.925 !!_ ~·· infra, the 
datea of all trials and hearings and the reaulta thereof, and the filing 
by the U.S. Attorney and any defendant of a notice of appeal or a motion 
for nev trial. It is essential that there be strict observance of the 
foregoing rule. 

5-4.516 Transcripts of Record 

The U.S. Attorney or field attorney shall transmit to the Land 
Acquisition Section, at the stages of the case hereinafter designated, 
successive partial transcripts which vill be combined in the Department at 
th~conclusion of the case into a complete transcript of record. No 
further or additional transcript is required and no documents included in 
one transcript need be duplicated in any subsequent transcript. 
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A. Initial Transcript. Upon the institution of the case there shall 
be tranamitted to the Department an initial transcript , which shall 
contain the following documents: 

1. One cert ified and one conformed copy of t he complaint (USAM 
5-4.801 or 5-4.802, ~); 

2. Two conformed copies of the notice of condemnation (USAM 
5-4. 804); 

3. If a declaration of taking, USAM 5-4.804, infra,ia filed, 
duplicate original• of the dated receipt of the clerk of the court 
for the money• dep~sited as estimated compensation; 

4. If a judgment is entered upon a declarat ion of taking or is 
an order of poasesaion, USAM 5-4.827, infra, is obtained, one 
certified and one conformed copy of the judgment or order; and 

5. One certified and one conformed copy of any order and two 
conformed copiea of any other paper• filed in connection with the 
inatitution of the case. 

B. Intermediate Transcript. Upon the entry of any judgment 
determining juat compenaation (whether for one or more tract• in a case ) 
there ahall be tranamitted to the Department an intermediate transcript 
conliating of: 

1. One certified and three conformed copies of the judgment if 
the Department ia to obtain the deficiency, or one certified and one 
uncertified copy of the deficiency judgment together with a copy of 
the letter of tranamittal if the judgment ha• been tranamitted with a 
requeat for payment to the local representative of the acquiring 
aaency aa authorized at USAH 5-4.582, infra; 

2. One conformed copy of all paper• of whatever nature filed in 
the caae prior to and including the date of entry of the judgment 
{but excluding copiea of paper• included in transcript• previously 
tranaaitted to the Department and excluding orders of distribution); 

3. Evidence of any lie pendena recorded among the local land 
recorda, aee USAH 5-4.524_; __ 

4. 'l11e evidence of title, properly continued, see USAH 5-4.533, 
!!!.!!.!: and 
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5. The certificate as to parties in possession and mechanics' 
liens. See USAM 5-4.536, infra. 

When an intermediate transcript is transmitted to the Department, the U.S. 
Attorney or field attorney should state in the letter of transmittal that 
the transcript constitutes, or when combined with partial transcripts 
previously transmitted will constitute, a complete transc ript of the 
record of the case to date. If there is no deficiency the intermediate 
transcript may be combined with the final transcript. 

C, Final Transcript. At the conclusion of the proceedings, the 
Attorney General prepares an opinion directed to the acquiring agency. 
Therefore, upon the entry of a final judgment (whether for one or more 
tracts in the case) there shall be transmitted to the Department a final 
transcript consisting of : 

1. One certified and one conformed copy of the final judgment, 
unless copies of the judgment were previously transmitted to the 
Department with the intermediate transcript; 

2. Duplicate originals of the dated receipt of the c lerk of the 
court for any moneys deposited pursuant to a judgment determining 
compensation; 

3. The evidence of title, properly continued as provided in 
USAM 5-4.533, infra, unless needed for use in effecting distribution 
of just compensation, in which event the evidence of title should be 
transmitted to the Department upon the completion of distribution . 
The transmittal letter should indicate how any title objec tions noted 
in the title evidence have been eliminated or should have attached to 
it any curative data obtained to eliminate such objections; 

4. Evidence of the disposition other than in the case of any 
outstanding compensable interests disclosed by the evidence of title; 

5. All other related papers and curative data pertinent to the 
proceeding, such as affidavits, deeds, disclaimers, USAM 5-4.833, 
infra, releases, etc., unless other papers transmitted will indicate 
that the liens and other interests are barred by service of process 
on the necessary parties; 

6. Evidence that complete distribution has been ordered of all 
funds which have been deposited in court by the government (however, 
transmittal of the papers enumerated above should not be deferred 
pending completion of this step); and 
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7. If no declaration of taking was filed, one certified and one 
plain copy of the order ve1ting title should be forwarded to the 
Department. 

5-4 . 517 Closing File 

No case may be considered cloted until: 

A. All funds have been ordered disbursed ; 

IL All pending mattere, tuch u motions fo r new trial or appeals, 
have been terminated; 

C. In use case1: 

l. The final term has expired. or the government's occupancy 
has otherwise tenninated, and 

2. The queetion of rettoration damage• has been adj udicated or 
otherwise disposed of . 

5-4.520 Institution of Action 

5-4.521 Initial Documents Sent to U.S. Attorneys 

U.S. Attorney• will be advieed when they have been authorized by the 
Att orney General to acquire land on behalf of the federal agency. 
Accompanyi ng the authorization to the U.S. Att o rney to acquire the land 
will usually be the fol loving documents: 

A. A c opy of the government official's letter to the Att o rney 
General requesting the institution of condemnation proceedings, and citing 
the authority for the taking; 

B. Where iaaediate title is required, a dec laration of taking and 
one copy thereof, to which will be attached a description o f the land t o 
be ac quired and a map showing the land; 

C. In cases where a declaration of taking is to be filed, a check 
for the estimated compen1ation, or in1truction1 indicating how the check 
may be obt ained ; and 
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D. Advice as to classification of the case and division o f 
reaponsibility for the prosecution of the case between the U. S. Attorney 
and attorneys in the Land and Natural Resources Division . See USAM 
5-4. 300 !:.!_ .!!.9.:..• supra. 

On occasion the letter of transmittal may con tain special instructions 
which will govern procedure if at variance with anything contained herein. 

5-4.522 Preparing and Filing Complaints 

Upon receiving the letter authorizing the initiation of an acti on to 
condemn land, the U.S. Attorney shall : 

A. Secure from the acquiring agency the materials described in USAM 
5-4. 921, infra; 

B. Prepare the documents described in USAM 5-4.922, infra; and 

C. File the complaint pursuant to the instructions in USAM 5-4.923, 
infra. 

5-4.523 Land Subject to Options or Contracts of Sale by Acquiring Agency 

When the land involved in a condemnation case is the subject of a 
v•lid accepted option or contract of sale, executed both by the 
presumptive owners and by a duly authorized representative of the 
acquiring agency prior to the institution of the condemnation case, the 
accepted option or contract is binding upon the signatories thereto in the 
condemnation cace. The accepted option or contract should be pleaded in 
the complaint in condemnation. The U.S. Attorney or field representative 
ia authorized without the prior approval of the Attorney General to have a 
judgment entered in the anount of the accepted option or contract provided 
that the local representative of the acquiring agency has advised in 
writing that the land has not decreased in value due to any action of the 
owners since the date of the option or contract, and all special and 
unusual conditions and requirements of the option or contract, if any, 
h•ve been performed. It is also necessary that a determination shall have 
been made that the optionors in the accepted option or the vendors in the 
contract of sale are the sole and only parties entitled to the just 
compensation, other than taxing authorities, lienholders and encumbrancers 
whose claims may be satisffed from the award. 

MARCH 19, 1984 
Ch. 4, p. 11 

1984 USAM (superseded)



UNITED STATES ATTORNEYS' MANUAL 
TITLE 5--LAND AND NATURAL RESOURCES DIVISION 

The procedure for summary judgments under Ru le 56, Federal Rllles of 
Civil Procedure, should be utilized in obtaining the entry of conse nt 
judgments on options and contracts of sale, but only after the expiration 
of the time for filing of answers o r appearance by defendants, see USAM 
5-4 . 541 and 5-4.542, infra. 

5-4 . 524 Lis Pendens 

In connection with the institution of condemnation proceedings, a 
notice of the pendency of the action or lis pendens shall be filed or 
recorded among the proper local records, except in those jurisdictions 
where the law is settled that the commencement of the action is notice t o 
all p~rsons affected. If more than one county is involved, a separate 
notice is necessary for each county. 

The steps necessary for the commencement of lis pendens notice are 
determined by the law of the particular state. Some states follow the 
common law, which is that notice comme nces upon the mere filing of the 
complaint. Some common law states, however, have the additional 
requirement that the defendants must be served with process before notice 
will commence . In ot her states the common law has been superseded by 
statute and the filing of a prescribed form of notice of lis pendena is 
necessa ry to commence notice. And where, under local-r&w, either a 
declaration of taking or a judgment on declaration of taking ia entitled 
to be recorded and ia deemed to give notice, the recording thereof would 
constitute notice. In no instance should both a lie pendena noti ce and a 
judgment on declaration of taking be recorded . 

5-4. 525 Service 

Servi ce of the notice of condemnation must be made in accordance with 
Rules 4(c) and (d), Federal Rules of Civil Procedure. A copy of the 
complaint need not be served with the notice of condemnation. 

The Soldiers' and Sailors' Civil Relief Act of 1940 (54 Stat. 1178), 
as amended, is in full for ce and effect and is applicable to condemnation 
c ases. The U.S. Attorney or field at torne y must inve1tigate to determine 
whether any defendant who has not answered or filed an appearance is in 
military service with the Armed Forcea or is in public Health Servic;:e on 
duty with the Armed Forcea. The U.S. Attorney or field attorney must 
comply strictly with the provisions of the Act (50 U.S.C., App. 520) by 
filing necesaary affidavits and moving for the appointment of an attorney 
~ litem, when required. 
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Complete instructions with respect to service are set forth in USAM 
5-4.925, infra. 

5-4.526 Possession 

Where a declaration of taking has been filed, U.S. Att orneys and 
field attorneys must comply with instructions from the Department 
requiring the entry of an order for the surrender of possession of 
property to the government. See USAM 5-4.827, infra. Unless the property 
is vacant the acquiring agency ehould be requeeted to adviee that the 
nece11ary 90 day•' written notice has been given of the date by which 
po1ae11ion is required if any person lawfully occupying the property shall 
be required to move from a dwelling or to move his/her businese or farm 
operation, as required by Section 301(5) of Public Lav 91-646, approved 
January 2, 1971, 84 Stat. 1905. Notice of the entry of the order, see 
USAM 5-4.827, infra , and of the date provided therein for the surrender of 
possession are--cont"rolled by Rules 5 and 77(d), Federal Rules of Civil 
Procedure. Service of a copy of the order should be made upon the pers on 
in possession of the land in accordance with Rule 5(b), Federal Rules of 
Civil Procedure, or service should be made in the manner and within the 
time directed by the court in the order. 

If the party in possession refus es to surrender possession as 
provided in the order, appli cation should be made, in accordance with Rule 
70, Federal Rules of Civil Procedure, for a writ of assistance to put the 
government in possession. Application for a citation in contempt under 
Rule 70 should not be made without the prior approval of the Department. 

5-4.530 Title Evidence 

5-4.531 Purpose 

Rule 71A(c), Federal Rules of Civil Proc edure, provides that there 
shall be named defendants in condemnation cases all persons having or 
cl aiming an interest in the property condemned whose names can be 
ascertained by a reasonably di 1 igent search of the local land records, 
considering the character and value of the property involved and the 
interest or estate to be acquired. Persons having an interest in property 
include those owning an estate in the land (e.g., fee owner, lessee, 
tenant) and those having a lien or encumbrance on the land (.!..:..&.:., 
mortgagee, taxing authority, materialperaon, mechanic) . Evidence of title 
must, therefore, be obtained and examined for a determinati on of the 
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necessary and proper parties defendant. Persons having (or cl aiming) an 
interest in the property at the time of the comme ncement o f lis pendens 
notice, see 5-4. 524, infra, are necessary parties and must be joined in 
the acti~as defends~ By joining as defendants all persons disclosed 
by the title evidence as having a possible interest in the property as of 
the commencement of lis pendens not i ce , and, in the course of proceedings, 
by giving those partTeS notice and opportuni ty to be hea rd at the trial or 
he aring on just compensation, due process will have been afforded and the 
final judgment wil 1 be res j ud icata as to those parties. If the United 
States secures a judgment of condemna t ion fixing compensation and orderi ng 
distributi on to the wrong person or to fewer than all persons entitled 
thereto, the party having a compensable interest who was omitted from the 
proceedings has been denied due process and is entitled to bring an action 
against the United States for just compensation. The Unites States may 
thus be compelled to pay twice for the same acquisition. Where the 
interes t of the omitted party wa s a matter of record but wa s not disclosed 
by the title evidence, the United States may recover its loss from the 
title company or abstracter up to the limit of liability. See USAH 
5-4.534, infra. 

5-4.532 Title Evidence Usually Supplied by Acquiring Agency 

In condemnation proceedings the necessary evidence of title is made 
available to the Department by the acquiring agency . In compliance with 
applicable standards, title evidence conforming to the requ i rements of the 
Department should be obtained from approved abstracters or title 
companies. Contracts for the title evidence should inc lude as a separate 
item the costs of any necessary continuation of the evidence of title . 

5-4.533 Continuation of Title Evidence 

The evidence of title must be continued to a date subsequent to the 
rec orda tion of the lis pendens, declaration of t aking or o f the judgment 
on the declaratioil'Of taking. On the basis of information, if any, 
disclosed by the cont inuation of the evidence of title, and the 
certificate of inspection and possessi o n, USAM 5-4.536 , infra, any 
additional parties shown by the continuation to have, or who may claim to 
have, any interest in the propefty involved must be joined as defendants 
in the case, and any changes in the naming of necessary and proper parties 
defendant must be ef fe c ted . The procedur e for adding, dropping, or 
substituting parties is by motion and order under Rules 21 and 71A(g) and 
(i)(3), Federal Rules of Civil Procedure. An amended complaint need not 
be filed. Detailed instructions with respect to continuing title evidence 
are set forth in USAM 5-4 .924, infra. 
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5-3.534 Title Company Liability 

Title evidence, in addition to be ing pr operly continued, must also 
comply with the Department's requirements with respec t to the limitation 
of the title company's liability. 

Generally, certificates of tit le, USAM 5-4.832, infra, and title 
insurance policies shall not limit the liab1l1ty ot the t1tTeeompany to a 
sum leas than 50% of the reasonable value of the property. As to 
acquisitions valued at more than $50 , 000, the limitation of liability of 
the issuing title company under the certificate of title or title 
insurance policy may be limited to 50% of the first $50,000 and 25% of 
that portion of the value in excess of that amount. 

The "reasonable value of the property," in the context of 
condemnation proceeding, is the amount awarded as just compensation in the 
judgment. Where the title company has limited its liability to a sum 
substantially leas than that permitted, an endorsement to the certificate 
or policy must be obtained from the title company providing for an 
acceptable amount of coverage. (Reasonable compliance with the 
requirements as to the percentage limitation of liability is all that is 
required.) 

Recitations in the title evidence that the limitation of liability is 
"as per agreement," "to be agreed upon," or the like, are unsatisfactory. 
In such instances it will be necessary to obtain an endorsement providing 
adequate coverage in a stated dollar amount. Title evidence that does not 
state dollar amountsof coverage, but states that coverage is in "the 
amount of the avard" or a stated percentage (not leas than permitted) of 
the award, is acceptable . 

5-4.535 Certification of Ownership 

It ia essential that the title evidence disclose the names of the 
persona in whom title was vested at the time of commencement of notice. 
See USAH 5-4.531, supra. This should present no problem in cases 
instituted by complaint only. 

In cases in which a declaration of taking has been filed and either 
the declaration itself or a judgment thereon has been recorded, the 
continued evidence of title typically recites that title to the property 
as of the effective date thereof is vested in the United States of 
America, followed by an appropriate reference to the recordation of the 
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declaration or judgment. However, such a recitation must also be 
accompanied by a statement that prior to the filing for record of the 
declaration or judgment, as the case may be, title was vested in a named 
person or persons. An example of a sat is factory endorsement is given 
below: 

ENDORSEMENT 

Attached to Policy No. 87654 

Issued by 

URBAN TITLE INSURANCE COMPANY 

Schedule of A of the above policy is 
hereby amended in the following particulars: 

Paragraph 2 of Schedule A is hereby 
deleted and the foll owing is substituted: 

2. Title to the estate or interest 
covered by this policy at the date 
hereof is vested in the UNITED 
STATES OF AMERICA by judment upon 
d ec laration of taking recorded 
January 15, 1973, Book 312, Page 
923, Deed Records of Benton County, 
Missouri. Prior to filing said 
judgment, title was vested in John 
Smith and Mary &iith, his wife. 

Witho ut such a ce rtificati on by the title company as to prior 
ownership, it cannot be ascertained whether the person from whom the 
property has been taken by the condemnation proceeding has been made a 
defendant in the action. Insurance that is vested in the United States by 
declaration of taking or judgment thereon recorded on a given date is no 
protection against the loss that might result in the event that the prior 
owner was not joined in the action and subsequently recovers compensation 
from the United States in a separate proceeding. 

5-4.536 Certificates as to Parties in Possession and Mechanics' Liens 

In order to insure the joinder as defendants in the condemnation 
cases of all parties who have, or who may c laim to have, any right or 
interest in the property involved, whether or not such right or interest 
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ie dieclosed by the evidence of title. the U.S. Attorney or field attorney 
ehould obtain a certificate ehowing (a) whether any party ie in actual or 
conatructive po11e11ion of all or any part of the land vhoee right•, if 
any, are not a matter of record, and (b) whether within the period 
provided by local law there ha• been any work or labor performed upon the 
property or any material furniehed in connection with any work upon the 
property which would entitle anyone to a lien. Generally, the nece11ary 
certificate of inspection may be obtained from the local repreaentative of 
the acquiring agency or the cuetodian for the government of the property . 
The certificate ehould conform eubatantially with that eet out at USAM 
5-4.831, infra. All or any number of the tract• or parcel• of land in a 
particular-ca9e may be included in one certificate of inepection, if more 
convenient than uaing a separate certificate for each trac t. 

All partiee diecloaed by the certificate as to po1se11ion and 
mechanic•' liene to have an intereet in the property involved muet be 
joined as defendant• in the caee a• provided at USAH 5-4.531, eupra. 

When submitting a final transcript, USAH 5-4.516, au~ra, to the 
Department, the title evidence is incomplete unless it include• a 
certificate of partiee in poesession and mechanics' liens. 

5-4.537 Final Title Evidence 

The final evidence submitted to the Department in the final 
tranecript must eatisfy the following requirement•: 

A. The abetract muet be continued to the date of commencement of 
lie pendene or other notice, USAH 5-4 . 524, eupra; 

B. A supplemental certificate or continuation title report, binder, 
or endoraement baaed on a aearch of the record• to the date of 
conaencement of lia pendene or other notice muet be obtained. No final 
certificate or pOTTcy .!.!. re1uired provided the preliminary certTlicate, 
report, or blilder doea not improperly limit the title company'• liability, 
USAK 5-4.534, eupra, or the company aa1ume1 the required financial 
liability and the certificate, report, or binder contain• no provieion 
under which the iuuing company deniee liability for loue1 if the final 
certificate or policy is not issued. 

5-4.538 Curative Materials 

When transmitting title evidence to the Department as part of a final 
transcript of record, there should be included evidence of the 
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disposition of any outst anding compensable interests disclosed by the 
evidence of title whi c h interests are no t barred by the condemnat io n 
proceedings. For example, an of ficial receipt for the payment of ad 
valorem taxes should accompany title evidence dis c losing unpaid taxes 
which were a lien on property on the date of taking. 

5-4.540 Objections to Taking; Alterations in Estate Taken 

5-4.541 Answer of Defendant 

If a defendant wishes to rais e an objection to the taking, he /she 
must answer within 20 days from receipt of noti ce, USAH 5-4.804 , infra, 
unless the time is extended. If a defendant files any pleading alleging 
failure to comply with the requirements of the National Environmental 
Policy Act of 1969, 83 Stat. 852, 42 U.S . C. S4321, U.S. Attorneys should 
immediately submit to the Department duplicate copies of such pleadings, 
together with available information as to compliance with this Act by the 
acquiring agency. Detailed instructions with respect to responding to a 
challen,ge to the taking are set forth in USAH 5-4.931, infra. 

5-4.542 Notice of Appearance 

If a defendant merely wishes to appear in the cause to assure notice 
of any future action to be taken therein, the U.S. Attorney or field 
attorney may suggest that he/she file a notice of appearance . 

5-4.543 Alteration of Estate Sought to Be Condemned 

It may occ asionally be to the advantage of all concerned to modify or 
change the estate being condemned. The Department should be informed 
promptly of any suggestions which either the U.S. Attorney or the property 
owners may have concerning modifi r. ation, alterati on, or change of the 
e1tate or description of the property to be condemned, but no alternation 
of the pleadings should be made except upon receipt o f appropriate 
authorization from the Department. 

5-4.544 Exclusion of Property Acquired by Declaration of Tak ing 

The Attorney General is authorized in any condemnation c ase to 
stipulate on behalf of the United States to exclude any prope rty or any 
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part thereof or interest therein which may have been taken by the United 
States by declaration of taking (40 U.S.C. S258(f)). See USAM 5-4.512, 
aupra. 11\e necessity for the exclusion of property acquired by taking 
generally occurs in two classes of cases: 

A. Where the estate taken is not the estate wanted. In cases in 
which through inadvertence or otherwise title has been taken to property 
or some portion thereof or an estate or interest therein not desired by 
the acquiring agency or found subsequently not to be needed for public 
use, U.S. Attorneys and field attorneys must obtain the prior 
authorization of the Department for the exclusion of property. 

B. Where a former landowner wishes to remove property not needed by 
government . In cases in which the landowner desires to remove buildings, 
trees and shrubs, crops, or fixtures attached to the realty which are not 
needed or desired by the government, U.S. Attorneys and field attorneys 
are authorized to enter into stipulations for the exclusion of property 
without securing the approval of the Department provided that the 
exclusion has been approved by the local representative of the acquiring 
agency. However, if the property is of high value, the specific approval 
of the Department should be obtained. 

5-4 . 545 Stipulation of Exclusion 

The authority of U.S. Attorneys and field attorneys to enter into 
stipulations is governed by the nature of the property to be excluded (see 
USAM 5-4.544, supra), but in the event of any question, specilTC 
instructions should be obtained from the Department. Detailed 
instructions with respect t o the exclusion or dismissal of land from 
proceedings are set forth in USAM 5-4.932, infra. 

In all cases in which a stipulation is entered into for the exclusion 
of property, the stipulation must contain either a provision fixing the 
amount by which the just compensation, whether al ready determined or to be 
determined, shall be reduced by reason of the exclusion, or a provision to 
the effect that no claim of whatever nature for just compensation will be 
asserted in the case or otherwise for the property exc 1 uded. If, in the 
opinion of the acquiring agency, the property to be excluded is of no 
value or the exclusion will result in a savings to the government by the 
avoidance of demolition or removal costs, the provisions of this paragraph 
shall not apply. 

A stipulation relating to the removal of property not needed by the 
government, see USAM 5-4.544, supra, should also contain a provision 
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limiting the time for removal by the owner of the property and providing 
that if the owner fails to remove the property within the prescribed time, 
the stipulation shall be of no force and effect. 

5-4.546 Termination of Temporary Use Cases 

Upon receipt of instruction from the Department that the temporary 
us e of property is no longer necessary, the U.S. Attorney or field 
attorney should promptly file a motion for the limitation of the term 
condemned to the date of termination of the temporary use and the 
surrender of possession of the property by the government. Service of the 
motion and notice should be made in accordan ce with Rule 5(b), Federal 
Rules of Civil Procedure. Proper arrangements should be made promptly for 
a determination of the extent, if any, of the monetary liability of the 
government for payment of just compensation by reason of any physi c a l 
changes of the property resulting solely from th e government 's use. 
Generally, there should be obtained an estimate of the co st of physical 
rest orati on, with proper allowance for salvage, and an appraisal 
reflecting the diminution or enhancement in the fair market value of the 
property as of the date of terminati on of the temporary use resulting 
direct ly and exclusively from physical changes made by the government. 

An appropriate order of termination should be entered covering 
restoration damages, if any, or finding no further liability on behalf of 
the government (one certified and one plain copy of such order should be 
forwarded to the Department) or the case should be set for trial at the 
earliest practicable date for the adjudication of all cl aims of the 
defendants for restoration. 

5-4.550 Determination and Payment of Just Compensation 

5-4.551 Right to Trial by Jury or Commission 

Rule 7l(h), Federal Rules of Civil Procedure, provides that any party 
to a condemnation case may have a trial by a jury on the issue of just 
compens ation by filing a demand therefor unless the co urt in its 
discretion orders that, because of the character, location or quantity of 
the properties to be condemned, or for other reasons in the interest of 
justice, the issue of just compensation should be determined by a 
commission of three persons appointed by the court. The rule further 
provides that trial of all issues shall otherwise be by the court. 
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In order to preserve the right to a trial by a jury or commiss1on, a 
demand for a jury trial should be filed in all major tract cases and in 
any other cases when by re~son of special circumstances the Department 
requests such demand or the U.S . Attorney determines that it is in the 
interest of the United States that a jury trial should be demanded. Major 
tracts include all tracts involving deposits of estimated compensation of 
$150,000 or more and other tracts involving claims for compensation in 
such amounts and tracts in which significant and complex legal problems 
may be decided. (See Tab W, "I Condemnation Seminar 1962" and USAM 
5-4.865.) Under Rule 38(b), Federal Rules of Civil Proceedure, a demand 
for • jury trial may be endorsed upon a pleading. In the caaea referred 
to above, the demand for a trial by jury should be endorsed upon the 
complaint in condemnation, USAM 5-4 . 801 or 5-4.802, infra, and notice of 
the demand should be included in the notice of condemnation. See USAH 
5-4. 804, infra. 

As to all pending cases except those in the major-tract program, U.S. 
AttoTneys are authorized to waive jury trials if, in their discretion, it 
is in the interest of the United States to do so, except when contrary 
instructions are issued by the Department as to a particular case. Juries 
will be waived in cases in the major-tract program only upon instructions 
from, or with the prior consent of, the Department. 

If it is subsequently determined that the uae of a commission is 
advisable, a motion should be made for the appointment of the commission. 
The motion should set forth the facts justifying the use of the 
commission. The order of court appointing the commission should include a 
finding of fact by the court as to the necessity for use of the 
commisaion. Instructions with respect to trial settings, or a hearing 
before a commission, are set forth in USAM 5-4 . 941, infra. 

5-4.552 Retaining Independent Appraisers 

Should a U.S. Attorney find it necessary to retain the services of an 
independent appraiser, he/she should, before engaging the appraiser's 
services, submit to the Department a Form OBD 47, together with executed 
Form USA-157 and, when the appraiser's fee is over $2,500, Form LN-116. 
Instructions with respect to engaging an appraiser are set forth in USAM 
5-4. 942, infra. 

5-4.553 Disbursement of Funds Deposited in Court 

U.S. Attorneys and field attorneys are required to actively assist 
landowners and the court, as amicus curiae, in effecting prompt 
distribution of funds deposited into the registry of the court as just 
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compensation. Duplicate conformed copies of all orders of distribution, 
see USAM 5-4.815 or 5-4.824, infra, should be promptly transmitted to the 
Department. Rule 7l(j), Federal Rules of Civil Procedure, which relates 
to distribution, provides that the court and attorneys shall expedite the 
proceedings for distribiution and for the ascertainment and payment of 
just compensation in cases in whi ch a deposit is made. Government counsel 
should obtain promptly and furnish to the court all information available 
as to the state of the title to the property and any liens, taxes, and 
encLmbrances thereon. Government counsel should also assist landowners in 
the preparation of motions for, and orders of, distribution, see USAM 
5-4.815 and 5-4.824, infra, and affidavits for execution by the cla1mants 
in support of motions--rc;r-distribution. Care should be taken to see that 
a proper order is entered for the payment of all taxes and assessments due 
and exigible at the time of vesting of title in the United States. Unless 
serious doubt exists as to the real ownership of the property, government 
counsel should not delay distributi o n of just compensation for any 
extended period fo r the procurement of curative material for the 
elimin~tion of defects of title but should rely upon the condemnation 
procedure for that purpose. Instructions wi th respect to procedures in 
disbursing funds deposited in court are set forth in USAM 5-4.943, infra. 

5-4.554 Re fund of Excess Funds Deposited 

After a deposit has been made to the r egistry of the court and it 
becomes necessary to have a part or all of it returned to the government 
(because of an abandonment of the case or an overdeposit of estimated 
compensation), the check representing such refund must be made payable to 
the Treasurer of the United States and forwarded to the Department for 
distribution to the proper agen c ies. 

5-4.555 Refund of Balance When Owner Not Locatable 

When funds cannot be disbursed because the owner cannot be located, 
or for other reasons, an order should be sought, as promptly as the court 
will entertain such orders, for the refund of the undistributed balance to 
the Treasury of the United States pursuant to 28 U.S.C. 12042. Action 
pursuant to this section becomes a ministerial duty of the clerk of the 
court, although copies of the order directing the transfer of funds should 
be furnished the Department, the clerk of the court will assume the 
responsibility for the actual transfer of funds pursuant to the court 
order. In the event a subsequent order is entered for a redeposit of the 
money for the purposes of withdrawal, it wi 11 be the duty of the cl erk of 
the court to submit the court's order directly to the audit section of the 
Administrative Office of the United States Courts for processing with 
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the Treasury Department . A copy of this order should also be sent to the 
Department so that the records of the caae will be complete. Although the 
U.S. Attorneys should aaaist the landowner• in filing the motion to 
redeposit the funds and advise the court with reference thereto, no 
further action thereon by either the U.S. Attorney or the Department will 
be required to obtain the redepoeit. 

5-4 . 556 Reimbursement in Certain Caaea for Moving, Relocation and 
Related Expenses 

The Uniform Relocation Aeeiatance and Real Property Acquisition 
Policies Act of 1970, approved January 2, 1971, 84 Stat. 1894, require• 
the payment by acquiring agenciee of m::>ving, replacement, relocation and 
related expenses of property ownera and for certain expenee• incidental to 
the transfer of title to . the United States, including reimbursement to the 
owner for the pro-rata portion of real property taxes paid which are 
allocable to the period subsequent to the date of vesting title in the 
United States or the effective date of poeeeaeion of such real property by 
the United States, whichever is earlier . Section 102(a) of this Act 
provides as follows: 

The provisions of section 301 of title III of this Act 
create no rights or liabilities and shall not affect 
the validity of any property acquiaitions by purchase 
or condemnation . 

And, Section l02(b) provides as follows: 

Nothing in this Act shall be construed as creating in 
any condemnation proceedings brought under the power 
of eminent domain, any element of value or of damage 
not in existance immediately prior to the date of 
enactment of this Act. 

Representatives of acquiring agenciee have been distributed to 
coordinate their activities under the authorizing statute with 
representatives of the Department of Justice to inaure that no duplication 
of payment will result. 

All inquiries by owners or tenants with respect to reimbursements 
under this statute should be referred to the local representative of the 
acqu1r1ng agency. No changes in existing practices and procedures in 
handling condemnation case• and particularly in negotiating for 
aettlements in condemnation cases are required by this authorizing 
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statute. However, U.S. Attorneys and field attorneys should advise the 
local representatives of the acqui ring agency o f any c ase in whi c h an 
owner or tenant asserts a claim for expenses and other loss and damage 
alleged to have been incurred by such owner or t enant as a r esul t of the 
moving of themselves, their families and possessions because of the 
acquisition of the land. This requirement for notice to r e presentatives 
of the acquiring agency ia particularly applicable in cases for the 
condemnation of the temporary use of property wherein claims may be 
asserted for moving costs under the rule est abl ished in General Motors 
Corporation v. United States, 323 U.S. 373 (1 945). 

5-4.560 Poat-Trial Motions 

5-4.561 Notific ation to Division of Awards 

Immediately after hearing or trial, send executed Form LN-18, USAM 
5-4.866, infra, in triplicate, t oget her with a detailed repo rt of the 
trial or hearing t o the Division wi th spec ific recommendations fo r future 
action. 

5-4.562 Motions for New Trial; Objections to Commission's Awards 

The usual course of action, when awards materially exceed the 
government's testimony, is to move for a new trial, where the award was 
made by a jury, or to object to the award made by a commission. Where at 
all possible, motions for new trials and obje c tions to a commission's 
award should not be filed without the prior ap pr ov al of the Land 
Acquisition Section. Procedures for the U.S. Attorneys t o follow with 
respect to motions for new trials and objections to a commissi on's award 
are set forth in USAH 5-4.944, infra. 

5-4.570 [RESERVED) 
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5-4.580 Judgments 

The U.S. Attorney or field attorney should take care that judg~ent• 
in condemnation cases include an adjudication of all i•sues within the 
jurisdiction of the court. Separate judgments on the several iesuee in 
the case should be avoided whenever possible, thus, for example, an order 
of distribution should be included in a judgment determining coaipen•ation. 
Judgments should not contain recitals of pleading•, reports of commie•ione 
or the record of prior proceedings. See USAM 5-4.824, infra, for form of 
judgment. ---

5-4.581 Contents of Judgment 

Judgments determining compensation should contain: 

A. A finding and adjudication of the right of the United Stetes to 
condemn the property involved for public use; 

B. An adjudicetion thet title to the exact eetate or intereet 
condemned is veeted in the United States if the declaration of teking 
procedure has been used, or, if not, an ad j udication that title to the 
exact estate or interest will veet in the United State• upon peyment of 
the ju•t compensation into the registry of the court and an order ve•ting 
title should be entered; 

C. Confirmation of the •tipulation between the government and the 
lendowner• fixing the amount of just compen•ation or confirmation of the 
verdict of the jury or the award of a commisaion appointed by the court to 
determine compensation; 

D. An accurate legal deacription of the property, whi c h may be 
referenced to the complaint or dee larat ion of taking; 

E. Whenever pouible, a finding and adjudication of the right of 
the defendants to distribution of the just compenaation; 

F. Proviaion for the payment of interest, if any, for which the 
government may be legally liable; 

G. Provision for any refund of money deposited into the regi•try of 
the court to which the government may be entitled; and 

H. An adjudication of any other issue not previously ruled upon 
formally by the court. 
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5-4.582 Satisfaction of Deficiency Judgments 

Upon the entry of judgments fixing compensation and ordering the 
deposit of deficiencies, the U.S. Attorney shall request the Department to 
secure a check for the necessary amount, except in cases where the 
acquiring agency is the Department of the Interior, the Departments of the 
Navy, Army or Air Force, the General Services Administration, the Nuclear 
Regulatory Commission or the National Aer onautics and Space Administra­
tion, in which case the request for the amount of deficiency is sent to a 
local representative of the acquiring agency. Instructions for securing 
deficiency checks are set forth in USAM 5-4 .945, infra. 

5-4 . 590 Appeals 

5-4.591 Recommendation With Respect to Appeals 

In any case where he/she believes substantial error has been 
committed, the U.S. Attorney shall immediately advise the Land Acquisition 
Section and give his/her recommendations regarding appeal. 

5- 4.592 Procedure in Recommending Appeal 

If a U.S. Attorney wishes to recommend that a judgment be appealed, 
he/she should: 

A. Send one certified and one plain copy of the order of the court 
to the Department. 

B. Prepare a recommendation including a statement of the factual and 
legal issues involved, the rulings of the court which may be ground s for 
an appeal, the reasons for his/her recommendations and the approximate 
cost of a transcript of the testimony. The date from which the time for 
appeal runs should also be stated. 

C. Unless otherwise instructed, file a protective notice of appeal 
just prior to the expiration of the time within which such notice may be 
filed, but not before then. This is to allow the Department the benefit 
of the full period of time for appeal to study the case and reach a 
decision. Two copies of the notice of appeal should be fowarded to the 
Land Acquisition Section immediately after filing. 
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The Department will advise the U. S. Attorney whether to order the 
transcript of testimony. Note the instructions at USAM 5-8 . 000, infra, 
and i n USAM Title 2, regarding the handling of appeals. 

5-4.600 SETTLEMENT AND DISMISSAL OF CASES 

5-4.610 General 

Except as set forth in USAM 5-4 . 620, infra, no case under the 
jurisdiction of the Land Acquisition Section may be settled or dismissed 
without specific or delegated authority from the Attorney General. 

5-4.611 Partial Settlements 

Overall settlements for all interest in a tract in a pending 
condemnation proceeding are much to be preferred over separate settlements 
for partial interests. Offers not including all interests in a tract will 
be approved only in exceptional cases and should be explained and justified 
fully. 

5-4.620 Settlement Pr ocedures 

Negotiations for compromise settlement always should be attempted, 
and should be undertaken by the U. S. Attorney with the cooperation of the 
local office of the acquiring agency. Negotiations should be initiated or 
entered into only after the appraisals have been thoroughly examined and 
found to be sound. If evaluations vary greatly, then consul tat ions with 
appraisers first should be had to clarify or correct any possible 
misapplication of the facts or legal princ iples involved. If the appraisals 
are not satisfactory, or vary greatly, the U.S. Attorney should request 
authority to engage additional appraisers, see USAM 5-4.942, supra . 

Settleme nt should never be sought for s tatistical purposes. Where 
settlement negotiations lead to an of.fer in any case that is deemed by the 
condemnation attorney to be a reasonable reflection of fair market value, 
in light of the pertinent appraisal reports, the risks and costs of trial 
and the effect of the settlement upon other pending cases, he/she is 
encouraged to consummate the settlement with dispatch, if it is within 
his / her authority to do so, (see USAM 5-4.630, infra), or to furnish the 
settlement offer to the Department for approval {"SeeusAM 5-4 .640, infra). 
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Detailed procedures with respect to settlements are set forth in USAM 
S-4 . 9 5 2 , in fr a . 

5-4.630 Authority of United States Attorneys t o Settl e Condemnation Cases 

On June 12, 1978, by Land and Natural Resources Division Directive 
No. ll- 78, t h e U.S. Attorneys were authorized , subject to the limitations 
imposed in USAM 5-4 .631, infra, to accept o r rej ect offers in compromise, 
without the prior approvalOfthe Land and Natural Resources Division, of 
claims against the United States for just compe nsation in condemnation 
proceedings in any case in wh ich: 

A. The gross amount of the proposed settlement does not exceed 
$200,000; 

B. The settlement is approved in wr iting (the wr itten Approval to be 
retained in the f i Le of the u .s. Attorney concerned) by the authorized 
field representative of the acquiring agency if t he amount of the 
sett lement exceeds the amount deposited with the declaration of tak i ng as 
to the particular tract of land involved; 

c . The amount of the settlement LS compatible with the sound 
appraisal, or appraisals, upon whi ch the United States would rely as 
evidence Ln the event o f trial, due regard being had for probable min1mum 
t r ial costs and risks; and 

D. The c ase does not involve the rev es tment of any land or 
impr ovements or any int eres t, or i nterests , in land under the Act of 
October 21, 1942 , 56 Stat. 797 (40 U.S. C. S258f). 

5-4 . 631 Limitations on Delegations 

The U.S. Attorney's authority to settle land acquisition cases may 
not be exercised wh en: 

A. For any reason , th e compromise of a particular c laim, as a 
practical matter, will control o r adverse l y influence the disposition of 

other claims totaling 'more than the respective amounts designated above; 

B . Because a novel question of law or a question of policy is 
presented, or fo r any other reason, the of fer should, in the opinion of 
the officer o r employee concerned , re ceive the personal attention of the 
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Aeaiatant Attorney General in charge of the Land and Natural Re1ource1 
Divieion; or 

C. The agency or agencie• involved are oppo1ed to the propoeed 
cloaing or di1miaaal of a caae, or acceptance or rejection of the offer in 
compromiae. 

If any of the condition• lieted above exiet, the matter shall be 
eubmitted for re1olution to the A.1iatant Attorney General in charge of 
the Land and Natural Resource• Diviaion. 

5-4.632 Authority of Agency Repreaentativea to Recommend Acceptance or 
Rejection of Settlement Offer• 

In Department of the Army acquiaitiona, the Diatrict Engineer• have 
authority to recommend on behalf of their Department the approval or 
rejection of aettlement• involving payment• of $40,000 or le11, or for 
greater amount• which are not in excees of the fair market value of the 
land involved a• determined by Department of the Army appraisera. In 
eubmitting offer• in compromiae which require the pa)'111ent of euma in 
exceae of the authority of the Diatrict Engineer• in ca1e1 for the 
condemnation of land at the requeet of the Department of the Army, the 
U.S. Attorney or field attorney should urge the Di1trict Engineer promptly 
t o submit his/her recommendation for acceptance or rejection of the offer 
to the Office of the Chief of Engineer• whoee view vi 11 be requet ted by 
the Department . 

The Naval Facilitiea Engineering Command of the Department of the 
Navy haa authorized its Field Divieione to approve or reject on it• behalf 
propoaed settlement• or claims not in excess of 10 percent above the 
deposit in all ca1ea in which the deposit does not exceed $250,000. A. to 
eettlement offera involving payment• in exce11 of 10 percent above the 
depoait and in ca1e1 wherein the depo1it exceeds $250,000, the U.S. 
Attorney ahould urge the local Field Divi1ion promptly to forward ita 
recommendation to: Commander, Naval Facilitiee Engineering Command, 
Department of the Navy, Wa1hington, D.C . (Attention: Office of Counsel), 
whose rec0111111endation will be 1ought by the Department. 

The Regional Commissioners of the General Service• Admini1tration 
have authority to recommend on behalf of their Administration the approval 
or rejection of any settlement offer. 

Regional Solicitor• of the Department of the Interior have authority 
to recommend approval or rejection of settlement• · involving payment• of 
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$500,000 or less. In submitting offers in compromise in excess of 
$500,000 the U.S. Attorney should, in Department of the Interior cases, 
request the Regional Solicitor to forward his/her recommendation to the 
appropriate officer in his/her agency whose recommendation will be sought 
by the Department. 

The authority of the above-mentioned field representatives does not 
relate to settlements which involve the revestment of the title to 
portions of the lands acquired or interest therein. The field 
representatives should submit their recommendations as to such offers in 
the same manner as in settlements involving payment in excess of their 
delegated authority . 

5-4.640 Transmittal of Compromise Offer to Land Acquisition Section; 
Recommendations with Respect to Acceptance 

Every offer of compromise in a condemnation case, with the exception 
of those offers within the authority of the U. S. Attorney to accept or 
reject (see USAM 5-4.630, supra), which the U. S. Attorney considers may be 
recommended for acceptance mvst be submitted to the Department for 
consideration and acceptance or rejection. The U. S. Attorney or field 
attorney shall submit with the offer in compromise: 

A. His/her recommendation; 

B. Tile range of the government's proposed testimony of value in 
event of trial; 

C. The probable range of testimony on behalf of the landowner 
insofar as known; 

D. All available appraisal reports; and 

E. A statement of all other factors pertinent to a determination of 
the advisability of accepting or rejecting the proposed settlement. 

Whenever feasible, the Department should be advised of the 
recommendation of the local representative of the acquiring agency with 
respect to the proposed settlement. Tilis recommendation and information 
should be submitted in triplicate using Form No . OBD 43 (see USAH 
5-4.867), which forms may be obtained from the Department . See USAM 
5-4. 826, infra, for suggested forms of stipulation and judgment thereon. 
The fonns~offers involving the revestment of property under 40 U.S.C. 
f258f (see USAM 5-4.812, infra) must include the appraisals of the 
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property to be reveeted and the appraised value of the interest to be 
retained by the United States. 

5-4.650 Di1mi11al or Abandonment of Condemnation Caee 

Condemnation ca1e1 must not be dismissed as to any of the land 
included in the inetructions to condemn, nor may there be any change as to 
the interest or estate to be acquired, unless expressly author i zed by the 
Department . (See USAM 5-4 . 543 and 5-4.544, supra.) Orders of dismissal 
must be entered without pre j udice . In the absence of a stipulation with 
the property owner in wh ich he/ehe waives the right to coats, the federal 
court may award to the owner of any right, title or interest in such real 
property such sum as will in the opinion of the court reimburse such owner 
for hia/her reaaonable costs, disbursements and expenses, including 
reasonable attorney , appraisal, and engineering fees, act ua lly incurred 
because of the condemnation proceeding, if the proceeding ia abandoned by 
the United States. See Section 304(a), Uniform Relocati on Ass ist ance and 
Real Property Acquieition Policies Act of 1970, Pub . L. 91-646, approved 
January2, 1971, 84 Stat. 1906 (see USAH 5-3.558). The procedure for 
diamiual is eet forth in Rule 7 lMTI, Federal Rules of Ci vi 1 Procedure . 
Instruct ions for the termination of c ases instituted t o acquire the 
temporary use of property are set forth at USAM 5-4.546, supra. See USAM 
5-4 .81 3, infra for forms of stipulat ion and order. 

5-4. 700 [ RESERVED ] 

5-4.800 SAMPLE PLEADINGS, ORDERS AND FORMS 

When using these forma as model a, typewritten pleadings should be 
double apaced. 
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5-4.801 Complaint in Condemnation 

IN ntE UNITED STATES DISTRICT COURT FOR 

THE DISTRICT OF 

UNITED STATES OF AMERICA, ) 
) 

PLAINTIFF, ) 
) 

v. ) CIVIL ACTION NO. 
) 
) 
) 

DEFENDANTS. ) 

COMPLAINT IN CONDEMNATION 

1. Thia is an action of a civil nature brought by the Attorney 
General of the United States at the request of and in the name of --.,-,--

for the taking 
of the property under the power of eminent domain and for the 
aacertainment and award of just compensation to the owners and parties in 
intereat. 

2. The authority for the taking is set forth in 
attached hereto and made a part hereof. 

3. The public use for which the property is to be taken is the 
all as 

4. The interest in the property to be acquired is set forth in 

------------- attached hereto and made a part hereof. 

5. The property to be taken is described in 
attached hereto and made a part hereof. ---- ------

6. The persons, firms and corporations known to the plaintiff 
to have or claim an interest in the property are set forth in 
attached hereto and made a part hereof. 

7. All persons, firms and corporations named as defendants 
herein are joined as defendants generally to the end that all right, 
title, interest and estate of all said defendants in and to any and all of 
the lands herein involved shall be divested out of them and vested in 
plaintiff. 
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8. In addition to the persona n&111ed, there are or may be others 
vho have or may claim some interest in the property to be taken, vhoae 
names are unknown to the plaintiff, and such persona are made parties to 
the action under the deeignation "Unknown Ovnera ." 

WHEREFORE, the plaintiff demands judgment that the property be 
condemned and that just compensat ion for the taking be ascertained and 
avarded and for such other relief ae may be lawful and proper. 

Trial by jury of the issue of juat compensation is demanded by 
plaintiff. '!_/ 

UNITED STATES OF AMERICA 

BY: 
United States Attorney 

*f Jury trial is not requested in tracts worth lea• than $4,000; an 
additional paragraph is necessary if option cont racts are to be 
enforced. 
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5-4.802 Complaint in Condemnation for Use in Districts Which Have Adopted 
the Judicial Conference Guidelines 

IN THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF 

UNITED STATES OF AMERICA, ) 
) 

Plaintiff, ) 
) CIVIL NO. 

v. ) 
TRACT NO . 

) 
) 

Defendants. ) 

COMPLAINT IN CONDEMNATION 

l. Thia is an act ion of a civi 1 nature brought by the United 
States of America for the taking of property, under its power o f eminent 
domain, and for the ascertainment and award of just compensation to the 
parties in interest. 

2. The uses for which the property is to be taken and the 
authority for the taking are set forth in Schedule "A" annexed hereto and 
made a part hereof. 

3. The property to be taken, the estates to be taken and the 
names and addreaaea of the persons having or claiming an interest in said 
property are described in Schedule "B" annexed hereto and made a part 
hereof. 

4. Local and state taxing authorities may have or c laim an 
interest in the property by reason of taxes and assessments due and 
exigible. 

5. There are or may be others who have or may claim some 
interest in the property to be taken, whose names are unknown to 
plaintiff, and such persona are made parties to this action under the 
designation "Unknown Owners." 

Wherefore plaintiff demands judgment that the property be 
condemned , and that juat compensation for the taking be ascertained and 
awarded, and such other relief aa may be lawful and proper. 

UNITED STATES OF AMERICA 

UNITED STATES ATTORNEY 

Assist ant United States Attorney 

H.B . Hod1f1cat1on ls necessary if option contracts are to be enfo rced or 
if trial by jury ia desired. 
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5-4.803 Amended Complaint 

(Caption aa in Complaint) 

AMENDED CXlHPLAINT IN CXlNDEMNATION AS TO TRACT(S) 
NO( S). (ADDING PARTIES) 

Plaintiff, United States of America, files this it• Amended 
Complaint in Condemnation, llhich amendment appliea only to that land in 
this proceeding deaignated in the original Complaint filed in thia cauee 
on the day of , 19 • •• Tract(•) No(a). 
and ahould ahow the Court: 

1. By authority of the 
and the Attorney General of the Un~i-t-e~d~S-t_a_t_e_a~t~h-e~a-b_o_v_e_-m~e-n_t_i_o_n_e~d_,..l-an_d..,._w_a __ • 
included in theae proceeding• in condemnation, and from the beat 
information obtainable it ha• been determined that the following named 
persona are neceaaary partiea defendant herein a• to the respective tract• 
of land aet out oppoaite their n8111ea below: 

2. The original Complaint filed in this cauae contain• a 
deacription of aaid tract(a) of land. 

3. Plaintiff adopt• in full the allegation• contained in it• 
original Complaint herein, aa fully and completely as though the same were 
again aet forth in this Amended Complaint. 

Wherefore, plaintiff prays aa in ita original Complaint, and in 
addition thereto prays aa follow•: That the peraona hereinabove named be 
made partiea defendants herein; that the juat compensation for the taking 
of said tract(a) of land be aacertained; that the reapective interest• of 
aaid defendant• and their right to receive a portion of the compensation 
awarded herein be ascertained and eatabliahed; that the amount finally 
determined to be due aaid defendants as just compenaation for the taking 
of aaid land be paid to them in the respective proportion• found to be due 
them. 

United State• Attorney 
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5-4.804 Notice of Condemnation 

(Caption aa in Complaint) 

N 0 T I C E 

TO: All those persona named in Exhibit "C" 
attached hereto and made a part hereof. 

You are hereby notified that a complaint in condemnation haa 
heretofore been filed in the office of the Clerk of the above-named Court 
in Jn action to condemn an interest in and to the property described in 

attached hereto and mad e a part hereof for the public 
uae 

The estate hereby taken for said public uae aa aforesaid ia aet 
forth in attached hereto and made a part hereof. 

The authority for the taking ia set forth in 
attached hereto and made a part hereof. 

~~~~~~~~~-

You are further notified that if you have any objection or 
defense to the taking of the property in wh ich you may have or claim aome 
interest you are required to serve upon plaintiff'• attorney at the 
address herein designated within twenty (20) daya after personal service 
of this notice upon you, exclusive of the date of service, an answer 
identifying the property in which you claim to have an interest, stating 
the nature and extent of the interest claimed and stating all your 
objections and defenaea to the taking of the property . A failure ao to 
serve an answer shall constitute a consent to the taking and to the 
authority of the court to proceed to hear the action and to fix the juat 
compensation and shall constitute a waiver of all defenses and objections 
not ao presented. 

Yo u are further notified that if you have no obj ection or 
defense to the taking you may serve upon plaintiff'• attorney a notice of 
appearance designating the property in whi c h you c laim to be interested 
and thereafter you shall receive notice of all proceedings affecting the 
said property. 

You are further notified that at the trial of the issue o f just 
compensation, whether or not you have answered or served a notice of 
appearance, you may present evidence al to the amount of the compensation 
to be paid for the property in which you have an interest and you may 
share in the dis tribution of the award of compensation. 

UNITED STATES OF AMERICA 

BY 
~-.--~~~~~~~~~~~~~ 

United States Attorney 

N.B. Addit1ons may be made to give notice of jury request and requests to 
enforce options. 
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5-4.805 Letter Advising Landowner. of Filing of Action and Deposit of 
Funds 

Re: Civil Action No .: 
Tract No ( s ) . : 
Amount de pos i t-e'""d~a-s_e_1-t'""i~m-a_t_e_d..-~j-u_a_t 

compensation: $ 
Project: 

~---------------~ 

The United State• heretofore haa filed a condemnation auit to acquire 
an intereet in certain land owned by you, deeianated by tract number(•) at 
above, and has depoaited in the regiatry of the United States District 
Court, as eatimated jutt compeneation, the aum of money indicated above . 

Thia estimated compenaation is based upon appraisals made by 
competent appraiser•, but the emount ia not binding upon either you or the 
government. 'nle exact amount to be paid for the taking of your land will 
be determined either by agreement or by trial. However, the amoun t 
deposited is available for distribution in the discretion of the court to 
those found to be entitled to payment, without regard to whether or not an 
agreement haa been reached and without prejudice to your right t o claim a 
larger amount. If you deaire t o withdraw a portion of the amount on 
deposit, please advise thia office. If, on the other hand, you are 
willing to accept the aum apecified above a• full payment of just 
compensation for the condemnation of the designated interest in your land, 
pleue notify ua of that fact u aoon aa pouible. 

We vill appreciate hearing from you, either by telephone or by 
letter, at your earliest convenience, so that ve may know whether a trial 
of the issue of juet compensation will be neceseary in thi• case. 

Very truly yours, 

United State• Attorney 
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5.4.810 Sample Motions and Stipulations 

5-4.811 Motion to Amend Complaint to Join Additional Parties 

{Caption as in Complaint) 

MOTION TO JOIN ADDITIONAL PARTIES DEFENDANT 
AS TO TRACT(S) NO(S). 

Plaintiff, United States of America, moves the Court to enter its 
order joining as additional parties defendant the following persons, as to 
the respective tracts of land set out opposite their names below: 

In support of such motion. plaintiff shows the Court that subsequent 
to the commencement of this proceeding. the title evidence as to aaid 
tract(a) of land disclosed that said defendants may have some interest 
therein and they therefore are necessary parties to a full and complete 
adjudication of this matter. 

Wherefore, plaintiff moves the Court to enter its order joining said 
persona as partiea defendant in this proceeding. 

United States Attorney 

It is 10 ordered this day of • 19 

United States Distrtct Judge 
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5-4.812 Stipulation for Reveatment 

{Caption ae in Complaint) 

STIPULATION FOR R!VESTHENT 

WHEREAS, the plaint iff, United State• of America, commenced the 
above-entitled action for the purpoee of acquiring by eminent domain 
certain land• deecribed a• follova, to vit : 

WHEREAS , the above-deacribed tract ie a part of the eame land aa that 
described in the following deede: 

WHEREAS, by reaeon of the filing of a declaration of taking and the 
depoaiting of $ ae eetimated juat compenaation for the taking 
thereof , title to auch land, to the extent of the eatate deacribed below , 
vested in the United States of Amer ic a on , 19~; 

WHEREAS, it haa been deterained t o be neceaaary to reveet to the 
former ovnera title to the heretofore described in 
above-described tract of land; 

WHEREAS, the de fendants have agreed 
that by reas o n of the afo reaa1d they are not entitled to any juat 
compensation for the intereeta acquired in the proceeding and have agreed 
further than the sum of $ remaining on depoait in the regiatry 
of the court shall be returned to the United State• of America ; 

NOW, nlEREFORE, IT IS STIPULATED AND AGREED BY AND BETWEEN THE UNITED 
STATES OF AMERICA, PLAINTIFF, AND THE ABOVE-NAMED DEFENDANTS 

aa follow: 

{a) That the defendants herein coneent to the revestment by t he 
United States of the estate in the l~nd aa heretofore aet forth; 

(b) That said defendants conaent to the withdrawal of any answer 
and/or interrogatories heretofore filed in the proceeding conteating the 
Government'• r ight to acquire the land; 
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(c) That the legal deacription of Tr ac t and the estate 
acquired therein, aa aet forth i n the compl ain t in condemna tion and the 
declaration of taking heretofore filed in the proceeding shall be deleted 
therefrom: 

(d) That all right, title and intereat of the stipulating defendant s 
in and t o any and all portion• of the tract ss set forth in the compl aint 
in condemnati on and the de c larati on of t ak ing heretofore filed in t he 
proceeding ahall be excluded frOll the proceeding and title theret o shall 
be reveated in sai d defendant s to the extent held by t hem immediately 
prior to the taking ; 

(e) 'nta t the defendants in considerati on of the foregoing wa ive any 
and al l compenaat ion for th e taking of all in terest acqui r ed i n the 
proceeding, and for the Gover nment '• uae of that portion and/or intereat 
in the land title t o which ia r evested by this stipulation, including a ll 
damage• ariaing therefr0111; 

(f) That judgment ahall be entered pursuant hereto in accordance 
with the afor ementi oned tenna and cond itions. 

In support of the foregoing stipulation, it ie hereby repreeented to 
the court a• follows : 

I. 

That thia atipu l a tion ia intended ae a volunt ar y appearance and 
express waiver of service of not ice and of all other process and pleading, 
notice of hearing and trial by jury. 

II. 

That except as afores a id on said date no other pereon , party or 
corporation vaa in po11e1aion of said lands and there we re no un r eco rd ed 
l iena, leaaea, encumbrance• or tranafera outst and ing affecting said 
property . 

It is expreaaly understood and agreed that upon the ent ry of thia 
St ipul ation , the defendants and counsel agree to wa ive any and all cl aim s 
of vha t eoever ki nd including at torneys ' f ee1 and any other coat s . 

WHEREFORE , the part i es here t o pray for judgment as appropriate to 
effectuate this stipulation . 

DATED this day of ______ ____ , 19 

UNITED STATES OF AMERICA 

BY: 
United -----State& --------~ Att orney 

APP~V!D : 

Attorney for Defendants 

N.B .: At torney•' feea and court coat• are not awardable in eminent domain 
proceed i ngs. 
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5.4.813 Stipulation and Joint Motion to Dismiss 

(Caption as in Complaint) 

STIPULATION AND JOINT MOTION TO DISMISS 
AS TO TRACT(S) NO(S). 

Whereas plaintiff, United States of America, and defe ndant (s) , 
stipulate and agree as follows: 

1. nie interests included in Tract(s) No(s). in the 
above proceeding are no longer required by the plaintiff. 

2. No Declaration of Taking has been filed in this suit and title to 
the estate described in the Complaint filed herein has not vested in the 
United States of America. 

3. An order of this Court previously has been entered giving 
plaintiff possession of the land and estate described in the Complaint; 
however, the United States has not taken actual possession of the property 
of said defendant(s), and the plaintiff and defendant(•) stipulate and 
agree that the Court may vacate such order of possession as to Tract(a) 
No(s). and any other order giving plaintiff 
possession or an interest in said tract(s). 

4. 'Mlere are no existing claims for compensation with respect to 
said tract(s) of land. 

Therefore, plaintiff and defendant(s) agree that this proceeding 
ahould be diamissed and defendant(s) hereby consent(s) to the entry by 
the Court of all ordera, judgments and decrees necessary and appropriate 
to effectuate this stipulation and agreement without further notice to 
said defendent(s). 

Wherefore, premises considered, plaintiff, United States of Ameri c a, 
and , defendant(s) in Tract(s) No(s). 

1n t e above-styled and numbered cause, 
move that the order of possession entered in such c ause as t o Tract(s) 
No(s). be vacated; and that the Court enter 
an order of dumusal as to said tra ct( s) in this proceeding, on whi c h 
motion plaintiff and defendant(&) pray for judgment of the Court. 

19 

United States Attorney 

Defendant 

Defendant 
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5.4.814 Application for Withdrawal of Funds 

(Caption as in Complaint) 

APPLICATION FOR WITHDRAWAL OF ESTIMATED 
COMPENSATION AS TO TRACT NO. 

, hereinafter referred to as 
applicant, ~--------------------------------------~ whether one or tn0re, shows the Court: 

1. At the time of the filing of the Declaration of Taking in this 
cause (s)he was the owner of (or the owner of an estate or interest in) 
Tract No. , more particularly described in the Declaration of Taking 
hereinbefore mentioned; 

2. Said Declaration of Taking included the above-mentioned tract of 
land, subject to the exceptions noted therein, and the sum of $ 
was deposited in the registry of the Court as estimated compen_a_a_t_1~•0-n--~f-o-r 

the taking thereof; 

3. (S)he is entitled to receive aaid deposit, no part or portion 
thereof has been paid to him/her, and the entire amount thereof remain• in 
the registry of this Court, except: 

4. (S)he was the owner of a~ interest or estate in said tract of 
land on the date of taking, as follows: 

5. Applicant prays the Court to order the disbursement of$ 
of said deposit to him/her, subject to the following conditions: ------

( a ) Th a t o u t o f s a i d d e po s i t a l l v a 1 i d t a x e s , l i e n s an d 
encumbrance• first shall be paid. 

(b) That any amount paid to him/her from said deposit, and any 
aums paid therefrom to others for taxea, liena and encumbrance•, 
ahall be in part payment of any award finally made aa to auch tract 
if such award exceeds said sums. 

(c) That in case it finally is determined that applicant ia not 
entitled to receive aaid deposit, or any part thereof, (a)he agrees 
to refund into the registry of this Court said sum pa id to him/her, 
or such part thereof as the Court may direct with intereat at 6 
percent per annum thereon; and further, that in the event a final 
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judgment ii entered herein for an . •mount le•• than that vh i c h hu 
been expended for taxea, lien• and encumbrance• and that whi c h ha• 
been paid directly to hie/ her , (a )he agreea t o refund into the 
reaiatry of the Court the -.iount by which euch payment• exceed ea i d 
judgment , with intereat at 6 percent per annum thereon . 

(d) Thatthi• applicati o n i 1 made wi thout prejudi c e to 
applicant'• right to claim additional compenaation for the taking of 
aaid tract of land. 

6. Applicant hereby expreaaly enter• hie / her appearance in the above 
proceeding for all purpoaee and waive• the ieeuance, service and return of 
all proceaa herein. 

19 

Notary Public in and for -------
APPll>V!D : 

Un i ted State• Attorney 
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5-4.815 Motion for Diebureement of Fund• 

(Caption ae in Complaint) 

MOTION TO DISBURSE FUNDS AS TO TRACT NO . 

Plaintiff, United State• of America , move• the Court for an order 
direct i ng the Clerk of the Court to make the following diebureement(e) out 
of funds not in the registry of the Court to the credit of Tract No. 

Hovant would show the Court that after making the disburseaent(s) 
hereby requeated, there would then remain in the regietry of the Court to 
the credit of the above-mentioned tract of land the eum of $ , 
which ia ample to diecharge any and all liene, encumbrance• and charge• 
upon aaid land. 

Attached t o thie motion ie an application for the withdrawal of fund• 
which has been executed and aworn to by the aforenamed defendant(•) in 
thie civil action. 

WHEREFORE, movant praye the Court to enter an order directing the 
Clerk of the Court to make the diebureement(e) above eet forth, and 
further directing the Clerk of the Court t o credit auch diaburaement(a) to 
the funds now on deposit in the registry of the Court for Tract No . ; 
and movant further pray• that aaid diaburaement(a) be made without 
prejudice to the right of eaid defendant(•) to demand and receive 
additional compeneation for the taki ng of said tract of land. 

United State• Attorney 
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S-4 . 816 Stipulation •• to Amount of Juat Compenaation 

(Caption •• in Complaint) 

STIPULATION AS TO COMPENSATION FOR TRACT NO . 

Comee nov the United State• of .tlnerica and the defendant(•) 
• former ovner(a) of Tract No . herein , 

---------------------------~ more particularly deacribed in the Declaration of Taking filed 
-------

herein; 
and 

It ia atipulated and agreed by and between the partiea hereto that 
the full juat compenaation payable by plaintiff, the United Statea of 
America, for the taking of the aaid tract, together vith all improvement• 
thereon and appurtenance• thereunto belonging, ahal l be the aum of $ 

---, incluaive of intereat; and 

It ia further atipulated and agreed that the aaid aum of $ 
ahall be aubject to all liena, encumbrance• and charge• of vh~-.-t-a_o_e_v __ e_r 
nature exiating againat the aaid landa at the time of ve1ting of title 
thereto in the United State• of America and that all auch liena, 
encumbrance• and charge• of whataoever nature ahall be payable and 
deductible from the aaid aum; and 

It ia further atipulated and agreed that the aaid aum ahall be full 
and juat compenaation and in full aatiafaction of any and all claim• of 
vhataoever nature againat the United States of America by reaaon of the 
inatitution and pro1ecution of this action and the taking of the aaid 
land• and all appurtenance• thereunto belonging ; and 

The aaid partiea hereby content to the entry of any and all orders 
and judgment• nece11ary to effectuate this stipulat i on and agreement. 

Un i ted State• Attorney 

Defendant 

Defendant 
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5-4.817 Motion for Order for Delivery of Poaeession 

(Caption aa in Complaint) 

MOTION FOR ORDER FOR DELIVERY OF POSSESSION 

Nov comes the United States of America, the Plaintiff herein, and 
moves this Honorable Court for an order requiring all defendants to this 
action and any and all per•ons in posseuion or control of the property 
described in the Complaint filed herein to surrender possession of the 
aaid property, to the extent of the estate to be condemned, to the 
Plaintiff forthwith, and as grounds therefor the Plaintiff states that the 
Plaintiff has found and determined that it ia necessary and advantageous 
to the intere•ts of the Plaintiff to acquire such possession. 

UNITED STATES OF AMERICA 

BY: 
United States Attorney 

Assistant United States Attorney 
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5-4 . 818 Certificate for Service by Publication 

(Caption as in Complaint) 

CERTIFICATE FOR SERVICE BY PUBLICATION 

, attorney for plaintiff, hereby 
certi~f~i~e-s __ t_h_a_t__,(~•~)-h_e......,..b-e~l~i-e_v_e_a __ t~h-e __ h_e_r_e~i-n-a~fter named defendant(•) cannot be 
personally served because after diligent inquiry within the state in which 
this action is pending the places of reeidence of the ••id defendants 
cannot be Hcertained by plaintiff, or, if ••certained, the places of 
residence of said defendants are beyond the territorial limit• of per•onal 
•ervice as provided in Rule 71A, Federal Rules of Civil Procedure. 

(Names of Defendants.) 

United States Attorney 

Addreu 
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5-4.819 Certificate of Publ ication and Mailing 

(Caption as in Comp l aint) 

CERTIFICATE OF PUBLICATION AND MAILING 

, Attorney for plaintiff, hereby 
certi_f_i_e_a __ t_h_a_t__,(_a~)-h_e __ c_a_u_a_e_d __ t_h_e __ p_u_b_l_i_c_a_t_i_on once a week for three weeks in 

the of the notice, a printed copy of which 
ia v1th the name and dates of the newspaper marked thereon is attached 
hereto and that prior to the date of last publication of aaid notice, he 
caused a copy thereof to be mailed to the defendant ( &) named therein at 
hie / her / their last known placea(a ) of residence. 

United States Attorney 

Dated: 
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5-4.820 s .. ple Order• and Judgment• 

5-4.821 Final Judgment for U•e When No Declaration of Taking Hu Been 
Filed 

(Caption as in Complaint) 

FINAL JUDGMENT OF CONDEMNATION 

It appearing to thie Court that on the day of • 
a Judgaent Deteraining Compen•ation va• entered in thie cau•e by the 
HonoTable • United States Dietrict Judge, 
adjudicating that the fee •imple absolute title to the land• identified as 
Tract H demcribed in the Complaint and Not ice of Lia Penden•, 
would veet in the United State• of America simultaneously upon payment by 
the United StatH into the Regietry of the Court of $ , vh ich 
amount VH adjudicated to be full compensation for the taking of said 
land•, 

And it further appearing that on the day of , 
19 , there va• deposited by the United State• of America, the Plaintiff, 

------------
vitl\"""°the Clerk of the United States District Court for the Diatrict of 

• the aum of $ , pursuant to •aid Judgment, 

IT IS THEREFOR! ORDERED, ADJUDGED AND DECREED that on the 
day of 19 • the fee aimple absolute title to_t_h_e--1-a-n"""d-s 
identified as Tract as desc ribed in the Complaint, vested in 
the United States of America free and discharged of all claims and liens 
of every kind vhat•oever. 

Dated thi• ___ day of--------• 19 

United States District Judge 
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5-4.822 Order Appointing Guardian Ad Litem 

(Caption aa in Complaint) 

ORDER APPOINTING GUARDIAN AD LITEH 

It appearing to the Court that the defendant, 
ia and doea not ha-v~e~a~d~u~l-y~-a-p_p_o_1_1 n~t-e .... d 
representative within this State, 

THE COURT FINDS that a Guardian Ad Litem ahould be appointed to 
represent aaid defendant, and 

THE COURT FINDS that the Honorable haa no 
intereat adverse to the aaid defendant, 

IT IS, 'mER!FORE, ORDERED, ADJUDGED AND DECREED (a)he be, and ia 
hereby appointed Guardian Ad Litem to repreaent the aaid defendant. 

DONE, this the day of -----, 19 

UNITED STATES DISTRICT JUDGE 

MARCH 19 , 1 984 
Ch. 4, p. 50 

1984 USAM (superseded)



UNITED STATES ATTORNEYS' MANUAL 
TITLE 5--LAND AND NATURAL RESOURCES DIVISION 

5-4.823 Order of Dismissal 

(Caption as in Complaint) 

ORDER OF DISMISSAL AS TO TRACT( S) NO( S). 

On thi1 day came on to be heard the 1tipulation and joint motion of 
the plaintiff, United States of llllerica and defendant(s) 
for an Order of Diamiual a1 to Tract(a) No(a). in thu 
proceeding; and it appearing to the Court that: 

1. 11\ia 1uit vaa in1tituted by Complaint, that no Declaration of 
Taking ha• been filed, and that title to the estate described in aaid 
Complaint haa not veated in the United States; and 

2. On , the Court entered ita Order giving 
poaaeaaion to the pla1nt1ff of the eetate described in the Complaint; 
however, the United States no longer require• auch eatatea in Tract(a) 
No( a). ; and :._/ 

3. Both the plaintiff and defendant(a) herein have stipulated that 
the Court may vacate auch Order of Possession; and, it is the opinion of 
the Court that auch Order should be vacated; and :_I 

It further appearing to the Court that there are no existing claims 
for compenaation with respect to said tract(a) of land, and that both 
plaintiff and defendant(s) have stipulated and jointly moved that said 
tract(s) be dismissed from thia proceeding, and that such motion ahould be 
granted; 

It ia therefore ordered, adjudged and decreed that the Ord~r of 
Poa1eaaion entered herein be vacated as to Tract(s) No(s). '!.._/ 

It is further ordered, adjudged and decreed by the Court that this 
proceeding be and it is hereby dismissed as to said tract(s). 

Entered this day of -----, 19 

United State• District Judge 

'!_I To be used only when Order of Possession has is1ued. 
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5-4.824 Order for Disbursement of Funds 

{Caption as in Complaint) 

ORDER TO DISBURSE FUNDS AS TO TRACT NO. 

Plaintiff, United States of llnerica, having moved the court for an 
order directing the Clerk of the Court to disburse funds out of the 
registry of the Court to the defendant(•) , and to 
credit eaid disburaement(a) to the funds now on deposit in the registry of 
the Court to the credit of Tract No. , and the Court having 
considered said motion and having read the application{•) ia of the 
opinion that said mot ion should be granted. 

IT IS, THEREFORE, ORDERED that the Cle rk of this Court be and hereby 
ia ordered to make the following disbursement{s) out of the funds in the 
registry of the Court: 

IT IS FURTHER ORDERED that said disbursement{s) be credited to Tract 
No. , that said disbursement{s) be without prejudice to the right of 
aaid defendant{•) to demand and receive additi onal compensation for the 
taking of said tract of land, and that should the compensation finally 
detennined to be due to said defendant{s) be less than the amount hereby 
disbursed, the United States shall have a right to recover the difference 
between the amount disbursed pursuant thereto and the amount of the final 
judgment determining compensation, with the interest at 6 per ce nt per 
annum thereon. 

ENTERED THE 
~~~~~~~-

day of 
-~~~~~~~~-

, 19 

United States District Judge 

Approved: 

United States Attorney 
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5-4.825 Order of Final Diatribution 

(Caption as in Complaint) 

ORDER OF FINAL DISTRIBUTION 

Upon consideration of the deposit of $ , in the registry of 
this Court on , 19 , in satisfaction of the judment entered 
here i n fixing the JUSt compenl'ation payabl e by the plaintiff for the 
taking of said lands, it is by the Court this~ day of~~~~~~~~-
19_, 

ORDERED that the clerk of this Court draw hia / her check forthwith 
upon the entry of this order, in the amount of the aforeaaid deposit, to 
the order of 
upon the filing 

---..~_,.~~~~~..,.-~~~~--~-.-~~--~~~--,,.--~--...,.---,....--

by the payeea thereof or their attorney of record of a 
praecipe with the clerk of the court entering the aforeaaid judgment 
a at is fied. 

UNITED STATES DISTRICT JUDGE 

Conaented to: 

Attorney, Department of Juat1ce 
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5-4.826 Judgment on Stipulation of Just Compensation 

(Caption as in Complaint) 

JUDGMENT DETERMINING JUST COMPENSATION 

Purauant to a stipulation filed in this cause agreeing to the amount 
of juat compenaation for the taking of the property herein, it is by the 
Court thia day of , 19_ 

ADJUDGED AND ORDERED that the juat compenaation payable by the 
plaintiff for the taking of the fee aimple title absolute to aaid lands it 
the sum of $ , incluaive of intereat,* and judgment it hereby 
entered againat in the aforesaid -ount, and the 
said shall depoa1t the additional sum of $ 
in the registry of thia Court in 1ati1faction of the judgment. ----

Un1ted State• Dlstr1ct Judge 

Consented to : 

Attorney, Department of Juetice 

Footnote 
*In a complaint only cue, eliminate the vord1 "inclueive of interest." 
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5-4.827 Order for Delivery of Poaaeaaion 

(Caption •• in Complaint) 

ORD!R FOR DELIVERY OF POSSESSION 

Thia action coaing on for hearing ex parte upon motion of the 
Plaintiff for an order for the aurrender of poaaeaaion of the property 
deacribed in the Coaplaint filed herein to Plaintiff, and it appearing 
that Plaintiff ia entitled to po•••••ion of eaid property: 

It ia hereby adjudsed that all defendant• to thia action and all 
peraona in po11ea1ion or control of the property deacribed in the 
Complaint filed herein •hall eurrender poaae11ion of eaid property to the 
extent to the eatate being condeaned, to the Plaintiff on or before 

; rn */ provided that a notice of thie order 
-.-h-.-1-1---6-e--.-e-rv_e_d __ u_p_o_n __ a __ 1·1-p_e_r_a_o_n_• poaaeaaion or control of the aaid 
property forthwith. 

Dated thia ----- day of -------' 19 

United Statea Diatrict Judge 

*I or "imaediately·" 
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5-4.828 Order Appointing Commission 

(Caption as in Complaint) 

ORDER APPOINTING COMMISSION UNDER 
FEDERAL RULES OF CIVIL PROCEDURE 

The Court having concluded that, because of the character, location 
and quantity of the land being condemned by Plaintiff, United States of 
America, in this cause and because such would be i n the interest of 
juetice, the i11ue of just compensation to be paid the landowner• for the 
land• being condemned here in should be determined by a Comm i ssion of three 
persona ae provided for by ~le 71A, Federal Rules of Civil Procedure; 

It ie accordingly ordered by the Court that the fol lowing be, and 
they are hereby , appointed Commissioners under said above-111enti oned rule : 

who shall act as Chairperson, _a_n_d_________________________ ---------------

It ie further ordered that this cause be and the same ie hereby 
referred to aaid Coaaiseion, whi ch shall determine the just compensation 
to be paid the landowner or landowners as to each tract of land, or 
interest therein condemned, in this cause involved. 

On the day of at in the United 
States Diatr"'fC"teourthouee Court Room No . , the Court vi 11 
inatruct the Coaaiuion as to ita povera and dut1ea 1n accordance with 
Rules 71A(h) and 53(c) and (d) of the Federal Rules of Civil Procedure. Ae 
soon thereafter ae practicable the Commieeion should coaaence hearing• at 
such place or place• ae may be proper and neceeeary. 

Ordered and entered this -------- day of -----------, 19 

United State• District Judge 
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5-4.829 Order Fixing Fees of Co111Dissioners 

(Caption as in Complaint) 

ORDER FIXING FEES OF COMMISSIONERS 

WHEREAS, the Court has appointed 
and 
~~~~~~~~~~~~~...,.._......,,...,..__,.......,,.. 

~~..,.....---.,~~~~~~~...,..----..,....-~~....,--

Special 
Co 111D is s ion er sunder Rule 71A, Federal Rules of Civil Proc edure, to hear 
evidence and to render a report as to the value of the several tracts of 
land incorporated in the above-entitled and numbered cause and in eaid 
Order Appointing did appoint a• Chairpereon of 
•aid Commiesion; and, 

WHEREAS, eaid Co111Di1sioners are entitled to remuneration for their 
1ervice1 rendered and to be rendered in the trial of said trac ts of land 
which appear before them; 

IT IS, THEREFORE, ORDERED, ADJUDGED AND DECREED that the above-named 
Commissioners, be paid the sum of $145.36 per day for their services, this 
_day of , 19 

United States District Judge 
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5-4.830 Samples of Supportive Documentation 

5-4.831 Certificate of Inspection and Possession 

(Caption as in Complaint) 

CERTIFICATE OF INSPECTION AND POSSESSION 

I, , a of the 
Department of ___,_,,,... ______ ___,,........ , hereby certify that on the day of 

, 19 , I made a personal examination and inspection of that 
_c_e_r_t_a_1.,.... n __ t_r_a_c_t or parcel of land situated in the County of 
State of , designated as Tract No. -------~ , and 
containin_g _____ a_c_r_e_s_(_p-roposed to be) acquired by the United States of 
America in connection with the Project (from 

-----------) in the condemnation proceeding entitled 

---------• Civil No. 

l. 11\at I am fully informed as to the boundaries, lines and corners 
of said tract; that I found no evidence of any work or labor having been 
performed or any materials having been furnished in connection with the 
making of any repairs or improvements on said land; and that I made 
careful inquiry of the above-named vendor (and of the occupants of said 
land) and ascertained that nothing had been done on or about said premises 
within the past months that would entitle any person to a lien upon 
said premises for work or labor performed or materials furnished. 

2. 11\at I also made inquiry of the above-named vendor (and of all 
occupants of said land) as to his/her/their rights of possession and the 
rights of possession of any person or persons known to him/her/them, and 
neither found any evidence nor obtained any information showing or tending 
to show that any person had any rights of possession or other interest in 
said premises adverse to the rights of the above-named vendor or the 
United States of /tnerica. 

3. 11\at I was informed by the above-named vendor (and by all other 
occ upants) that to the best of his/her/their knowledge and belief there is 
no outstanding unrecorded deed, mortgage, lease, contract, or other 
instrument adversely affecting the title to said premises. 

4. 11\at to the best of my knowledge and belief after actual and 
diligent inquiry and physical inspection of said premises there is no 
evidence whatever of any vested or accrued water rights for mining, 
agricultural, and manufacturing, or other purpose, nor any ditches or 
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canals constructed by or being used thereon under authority of the United 
States, nor any exploration or operations whatever for the developmen t of 
coal, oil, gas, or other minerals on sa id lands; and that there are no 
posaessory rights now in existence owned or being ac tively exercised by 
any third party under any reservation contained in any patent or patents 
heretofore issued by the United States for said land. 

5. 'Mlat to the beat of my knowledge and belief baaed upon actual and 
diligent inquiry made there ia no outstanding right whatsoever in any 
peraon to the possession of said premises nor any outstanding right, 
title, interest, lien , or estate, existing or being asserted in or to said 
premises except such as are disc losed and evidenced by the public records. 

6. 'Mlat said premises are now vho lly unoccupied and vacan t except 
for the occupancy of the following, from whom diaclaimer(s) of al 1 right, 
title and interest in and to said premises , executed on the ---- day of 

-------• 19 has (have) been obtained: 

Name , Addrees 
Statement _o_f __ I_n_t_e_r_e_s_t_C_l_a_1_m_e_d__ -----------------------------

Dated this ------ day of -------, 19 

Approved: 

(Name) 

(Title) 

N. B.: To be prepared at or near the date of taking. 
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5.4.832 Certificate of Title 

CERTIFICATE OF TITLE 

Name of title company Address 
~---------

To ( and) United States of America: 

The , a Corporation organized and existing under 
the laws of the State of , with its principal office in 
the city of , certifies that it hu (made)(obtained a report 
showing) a thorough search of the title to the property described in 
Schedule A hereof, beginning with the day of , 19 , and 
hereby certifies that the title to said property was indefeasibly vested 
in fee simple of record in aa of the day of , 
19 , free and clear of all encumbrances, defect...-:-tntereata, and all 
other matters whatsoever, either of record or otherwise known to the 
corporation, impairing or adversely affecting the title to said property, 
except as shown in Schedule B hereof. 

The maximum liability of the undersigned under this certificate ia 
limited to the sum of$ 

~--------

In consideration of the premium paid, this certificate ia iesued for 
the use and benefit of (said and) the United States of 
America (and each of them). 

In witness whereof, said Corporation has caused theee preeent• to be 
signed in its name and behalf, sealed with it• corporate seal, and 
delivered by its proper officers thereunto duly authorized, a• to the date 
last above mentioned. 

{Name of title company) 

By ..,..,,,...-.....--...----.---....,,..,..,....-..------
{Title of executing officer) 

Attest: 

{Title of attesting officer) 
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SCH!DUL! A 

The property covered by this certificate ia accurately and fully described 
as follow: 

SCHEDULE B 

The property deacribed in Schedule A hereof ia fr•• and clear froa 
all interests, encuabrancea, and defects of title and all other aattera 
vhateover of record, or which, though not of record, are ltnovn to this 
corporation to exist impairing or adversely affecting the title to aaid 
pro.,.rty, except the following: 
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5-4.833 Diaclaimer 

(Caption aa in Complaint) 

APP!ARANC! AND DISCLAIMER 

NOW COM! the undereigned defendant• in the above-styled and numbered 
condemnation proceeding, enter their appearance herein for all purpoaea, 
waive aervice of all notice•, and diaclaim any right, title, claia or 
intereet in the coapenaation paid or to be paid for the taking of aaid 
tract•. 

Dated: 
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5.4.834 Anaver of Tax Collector 

(Caption aa in Complaint) 

ANSWER OF TAX COLLECTOR AS TO TRACTS( S) NO( S). 

Defendant, Tax Collector in and for , hereby 
appear• in thia proceeding, waive• iaauance of any and all aervice of 
proceaa and all notice•, and for hie/her an1ver allege• that the land 
deaignated in thi1 proceeding a1 Tract(•) No(a). , which at the 
t iae of the taking, , vaa aaaeaaed to , 
i1 located within , and that all taxe1, including thoae for 
the year 19 , and all prior year• which have been aaaeaaed againat aaid 
property have been paid heretofore, or are due aa ahovn below: 

The total amount of taxe• a1ae1aed againat aaid property which ha1 
not been paid, 11 1et forth above, ia the aum of $ , vhich 1hould be 
paid to thia defendant in hia/her capacity a• Tax Collector. 

Wherefore, defendant pray• that thia court enter an order diaburaing 
out of the fund• on deposit to the credit of the aforeaaid tract(a) the 
aaount of $ to uid defendant in payment of al 1 taxea againat 
aaid property. 

Dated thi1 the ------ day of -------, 19 

Tax Collector in and for ------

(Addreu) 
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5.4.835 Answer of Lienholder 

(Caption ae in Complaint) 

ANSWER OF TAX LIENHOLD!R AS TO TRACT( S) NO( S). 

1. , defendent (by hie/her attorney, 
) etatee that {a)he claims to have a lien againet the property -,--.....,...,......-,--

de1cr1bed •• Tract(e) No(e) . in the Complaint filed 
herein. 

2. The nature and extent of the lien so claimed is: --------
3. At the time of the filing of the Declaration of Taking, 

, in this proceeding, there was due and owing upon the ........ 
indebtedne11 

....,_..,......--,,...-----~ 

eecured by eaid lien the sum of $ -----
4. There is now due and owing upo n said indebtednees the sum of 

$ ______ _ 

Wherefore, defendant prays that thi• court enter an order disbursing 
to him/her out of the funde on deposit to the credit of the 'aforesaid 
tract(s) the amount of $ ------

Dated this the day of ___ _ _ _ _ , 19 

(Signed by defendant lienholder or 
hie/her attorney) 

(Address) 
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5.4.836 Waiver of Service 

(Caption a• in Complaint) 

WAIVER OF SERVICE AS TO TRACT( S) NO( S). 

, defendant in the above-entitled and 
nuabe_r_e_d..-c_a_u_1_e __ ,_h_e_r_e_b __ y __ e_n-te __ r_1....,...h~i-.1/her appearance generally in thit 
proceeding for all purpote•, waive• any and all aervice of notice of the 
filing of thi• proceedina, aay• that (1)he i1 fully adviaed in the 
premi1e1 and v1ive1 all further notice or 1ervice of proce11 herein. 

Dated thi1 the --------- day of , 19 
-------~ 

(Defendant) 

(Addreu) 
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5-4.837 Affidavit of Reirship 

(Caption as in Complaint) 

AFFIDAVIT OF REIRSHIP 

I . (Name of affiant) • residing at (Street and 
number) • in (City or town) • (County • 

(State} , being of full legal age, for the purpoee of 
eet abl 1sh 1ng the legal ownership of certain land in (Ci ty or town) , 

(County) • (State) proposed to be purchased 
by the United States of Americ a from all the lawful heirs of (Name of 

(decedent) late of (City or town) (County) (State) • 
who died on the day of • 19 __ ~• at the age of 
years, a residen~ (City or town} (County) 

(State) , on oath depose and say as foll ows: 

(1) That I was personally acquainted wi th the above-named decedent 
for the period of years from 19 , until his/her death. 
and that my relationship to said decedent was 

~-------------------------

(2) That said decedent was married to (Spouse) 
at ~--------------------• in 19 _____ , who (ra_u_r_v~i~v-e-d"),.._,(~p-r-e~d~e-c_e_a_s_e~d~}-.--~(~Th,,.-e 
affiant should cross out any statement enclosed in parenthesis whi c h is 
not applicable to said decedent.) 

(3) That the following is a li st of the full names, relationships t o 
the decedent, ages, marital status, and addresses of all surviving issue 
or other heirs of said decedent : 

Ful l Name Relationship to Harried to Add re as 
decedent 
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(4) (That aaid decedent left no vill, no iaaue, or no collateral 
heir• other than thoae named above and no unpaid debta or claim• except •• 
atated below.) (That I have made careful inquiry and that to the beat of 
my information and belief aaid decedent left no will, no iuue, or no 
collateral heira other than tho•• named above, and no unpaid debta or 
claiaa except •• atated below.) (The affiant ahould croaa out any 
atateaent encloaed in parentheaia which ia not applicable. All atatementa 
aade by the affiant will be conaidered to be aade on the affiant'• 
peraonal knowledge unleaa the contrary ia expreaaly indicated.) 

(Unpaid debt•} 

(5) That the value of the decedent'• entire eatate at death, 
including all property, real and peraonal, then owned by the decedent, did 
not exceed $ ------

(6) That I am (not) intereated financially or by reaaon of 
relationship to aaid decedent in the propoaed conveyance to the United 
State• of America in connection with tlbich thia affidavit ia furnished, 
and underatand that it ia aecured for the purpose of inducing the United 
States to purchaae land owned by aaid decedent • 

.. : 
There peraonally appeared before me the above-named 

who aubacribed the foregoing affidavit and made oath that_t_h __ e_a_t_a_t_e_m_e_n_t_• 
contained therein are true. 
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5-4 . 838 Oath of Commi11ioner1 

(Caption a1 in Complaint) 

OATH OF COMMISSIONER 

'n\e under1i1ned, appointed by the 
United State• Diatrict Court Juda• in the Di1trict of , &1 
co .. i11ioner to a11e11 and award ju1t co.a~n1ation for the takina of the 
real property and intereat herein deaianated aa: Civil No. , 
Tract Noa. the above Tract• being more particularly 
de1cribed in the pleading• for condemnation heretofore filed and the 
under1igned beina duly avorn, aaya that (1)he ia a re1ident of , 
and ia not intereated in the ea.me or any like queation a1 that involved 
hereinj that (1)he will, to the beat of hia/her ability, faithfully and 
impartially aa1eaa the ju1t compen1ation for the taking of the real 
property by the United State• aa hereinbefore aet out, and that (a)he will 
aake a written report to the Court of all proceedings in connection with 
the appraiaement of aaid real property, and do all other act• a1 required 
by him/her aa 1uch Commiaaioner according to the Order and In1tructiona of 
thie Court. 

{Name of Commi1aioner) 
STATE OF ) 

) 
COUNTY OF ) 

.. 
Sub1cribed and avorn to before me this 

~~~ 

day of 
~~~~~~~ 

19 

NOTARY PUBLIC 

Hy Collllliaaion expire1: 
--~~~~~~~~~~~ 
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S-4.839 Title Insurance Policy 

OWNERS TITLE GUARANTEE (INSURANCE) POLICY 
POLICY OF TITLE INSURANCE 

ISSUED BY 
BLANK TITLE INSURANCE COMPANY 

Policy Number Amount 
$ -----------------

Blank Title Insurance Company, a blank corporation, herein called the 
Company, for a valuable consideration 

HEREBY INSURES 
THE UNITED STAT!S OF AMERICA 

hereinafter called the Insured, against loaa of damage not exceeding 

DOllara, together with coats and expenses which the Company may become 
obligated to pay aa provided in the Condition• and Stipulation• hereof, 
which the Insured shall sustain by reason of: 

Any defect in or lien or encumbrance on the title 
to e1tate or intere•t covered hereby in the land 
deacribed or referred to in Schedule A, existing at 
the date hereof, not ahovn or referred to in Schedule 
B or excluded from coverage by the General Exception•; 

all subject, hovever, to the prov ii ion• of Schedule A and B and to the 
General !xceptiona and to the Condition• and Stipulation• hereto annexed; 
all aa of the day of , 19 , the effective date of 
th ia policy. -- --------

In vitneaa whereof, Blank Title Insurance Company haa caused ita 
corporate name and aeal to be hereunto affixed by ita duly authorized 
officers. 

Countersigned: BLANK TITLE INSURANCE COMPANY, 

By __________ P_r_e_1~1~d~e-n_t __________ _ 
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SCHEDULE A 

1. 11\e estate or interest in the land desc ribed or referred to in 
this schedule covered by this policy is : 

(Will be shown as a fee or such lesaer estate or interest owned by 
the person or party named in paragraph 2 of this Schedule.) 

2. Title to the estate or interest covered by this policy at the 
date hereof is veated in: 

The land referred to in this policy is situated in the County of 
, State of , and is described •• 

~f~o~l~l-o_w_a~:~~~~~~~- -~~~~~~~~~-

(Thie phraaeology may be modified to eliminate a specific deacription 
by including it by reference to the description as contained in a apecific 
inatrument.) 

SCHEDULE B 

Thia policy does not insure against loss or damage by reaaon of the 
following: 

1. Current and delinquent taxes and assesements aa follows: 

(Liat all taxing districts in which the land ia situated and other 
taxing authoritiee that have juriediction over aaid land for the levy of 
taxes, ahoving lien date for each and amounts for all such asaeaamente 
that have not been paid on the date of the policy.) 

2. (Continue with the Special Exceptions such as recorded eaaementa, 
liens, etc., showing in addition the persons or partiea holding such 
interests of record, and who the Company would require to convey such 
interest or who would be the proper parties defendant in a condemnation 
proceeding to eliminate such matter. 

The write-up could be substantially as follows: 

An eaaement for road purposes conveyed to 
by deed recorded .) 

~~~~~~~~~~~~~-
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GOVERNMENTAL POWERS 

1. Because of limitation• imposed by law on ownership and uae of 
property, or which arise from governmental power•, this pol icy doe• not 
ineure against: 

(a) consequence• of the future exerciee or 
enforcement or attempted exerciee or enforcement of 
police power, bankruptcy power. or power of eminent 
domain, under any exiating or future law or 
governmental regulations; (b) consequence• of any law, 
ordinance or governmental regulation, now or hereafter 
in force (including building and zoning ordinances), 
limiting or regulating the use or enjoyment of the 
property, eatate or interest deacribed in Schedule A, 
or the character, size. uae or location of any 
improvement now or hereafter erected on said property. 

MATTERS NOT OF RECORD 

2. n.e following matters which are not of record at the date of this 
policy are not insured againat: 

(a) rights or claims of parties in posaeaaion 
not shown of record; (b) questions of survey; (c) 
easements, claims of easement or mechanics' liens 
where no notice thereof appears of record; and (d) 
conveyances, agreements, defects, liens or 
encumbrances, if any, where no notice thereof appears 
of record; provided, however. the provisions of this 
subparagraph 2(d) shall not apply if title to said 
estate or interest ia vested in the United States of 
America on the date hereof. 

MATTERS SUBSEQUENT TO DATE OF POLICY 

3 . 'nlis pol icy does not insure against lou or damage by reason of 
defecta, liens or encumbrances created subsequent to the date hereof. 

REFUSAL TO PURCHASE 

4. 'nlis policy does not insure against loas or damage by reason of 
the refuaal of any peraon to purchase, leaae or lend money on the 
property, estate or intereat described in Schedule A. 
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CONDITIONS AND STIPULATIONS 

Noti ce of Actions 

1. If any action or proceeding sha ll be begun or defe nse asserted 
"hich may result in an adverse judgment or decree resulting in a loss for 
vhich this Company is liable under this policy, notice in writing of suc h 
action or proceeding or defense shall be given by the Attorney General to 
this Company within 90 daya after notice of such action or proceeding or 
defenae has been received by the Att or ney General; and upon failure to 
give auch notice then all liability of this Company with respect to the 
defect, claim, lien or encumbrance asserted or enforced in such action or 
proceeding shall terminate. Failure to give notice, howe ve r, shall not 
prejudice the rights of the party insured, (1) if the party insured shall 
not be a party to such action or proceeding, or (2) if such party, being a 
par ty to such action or proceeding be neither served with summons therein 
nor have actual notice of such action or proceeding, or (3) if this 
Company shall not be prejudiced by failure of the Attorney General to give 
such notice. 

Not ice of Wri ta 

2. In case kn owledge shall come to the Attorney General of the 
i11uance or service of any writ of execution, attachment or other process 
to enforce any judgment, order or decree adversely affecting the title, 
estate or interest insured said party shall notify this Company thereof in 
writing within 90 days from the date of euch knowledge; and upon a failure 
to do so, then all liability of this Company i n consequence of such 
judgment, order or decree or matter thereby adjudicated shall terminate 
unleas this Company shall not be prejud iced by reason of such failure to 
notify. 

Defense of Claims 

3. This Company agrees, but only at the election and request of the 
Attorney General of the United States 1 to defend at its own cost and 
expense the title, estate or interest hereby insured in all actions or 
other proceedings which are founded upon or in which it is asserted by way 
of defense, a defect, claim, lien or enc umbrance against wh ich this policy 
insures, provided, however, that the reques t to defend is gi ven with 
sufficient time to permit the Company to answer or otherwise participate 
in the proceeding. If any action or proceeding shall be begun or defense 
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be asserted in any action or proceeding affecting or relating to the 
title, estate or intereat hereby insured and the Attorney General elect• 
to defend at the Government'• expense, the Company shall upon request , 
cooperate end render all reasonable a11iatance in the prosecution or 
defense of such proceeding and in prosecuting appeals. 

If the Attorney General shall fail to request and pennit t he Company 
to defend, then all liability of the Company with respect to the defect, 
claim, lien or encumbrance u1erted in 1uch ac·tion or proceeding ahall 
tenainate; provided, however, that if the Attorney General ahall give the 
Company timely notice of all proceeding• and an opportunity to suggest 
such defenaea and action• as it ahall conceive ahould be taken and the 
Attorney General ahall preaent the defenae• and take the actiona of which 
the Company shall advi1e him/ her in writing, then the liability of the 
Company shall continue; but in any event the Company ahall permit the 
Attorney General without coat or expenae to use the information and 
facilitiea of the Company for all purpose• which (e)he think• neceaaary or 
incidental to the defending of any auch action or proceeding or any claim 
asserted by way of defense therein and to the prosecuting of any appeal. 

Compromi1e of Adverse Claim• 

4. Any compromise, settlement or discharge ·by the United States or 
ita duly authorized representative of an adverse claim, without the 
consent of thia Company ahall bar any claim against the Company hereunder . 
Provided, however, that the Attorney General may at hia/her election 
submit to the i aeuing company for approval or disapproval any proposed 
compromiae, settlement or discharge of any adverse claim and in the event 
of the con1ent of the iaauing company to the proposed compromise, 
settlement or discharge it shall be liable for the payment of the full 
amount paid . 

Statement of Lose 

5. A statement in vritina of any lo•• or damage sustained by the 
party insured, and for wh ich it ia claimed th i • Company is 1iab1 e under 
this pol icy, shall be furnished by the .Attorney Genera 1 to th is Company 
within 90 day• after aaid party has notice of such loae or damage and no 
right of action shall accrue under this pol ic y until 30 days after 1uc h 
statement shall have been furnished. No recovery shall be bad under thia 
policy unle•• auit be brought thereon within one year after aaid period of 
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30 daye. Failure to furni1h such 1tatement of loes or to bring euch euit 
within the times epecified shall not affect the Company'• liability under 
thie policy unles1 thi1 Company ha• been prejudiced by reaeon of euch 
failure to furnish a statement of loss or to bring such suit. 

Policy Reduced by Payments of Losa 

6. All payments of loss under this policy shall reduce the .. ount of 
thie policy pro tanto. 

}lnendment of Policy 

7. Ho prov111on or condition of thi .1 policy can be waived or changed 
except by writing endoreed hereon or attached hereto eigned by the 
Preeident, a Vice President, the Secretary, and Assi s tant Secretary or 
other validating officer of the Company. 

Not ice, Where Sent 

8. All notice• required to be given the Company and any statement in 
writing required to be furnished by Company shall be addreseed to it at 
(insert proper address). 

ENDORSEMENT 

Attached to Poli cy Ho. 

Issued by 

BLANK TITLE INSURANCE COMPANY 

1. Schedule A of the above pol i cy is hereby mended in the fol lowing 
particulars: 

( a ) Pa rag ra p h l o f Sc he d u 1 e A i s h e r e b y d e 1 e t e d an d t h e 
following is substituted: 

1. The estate or interest in the land described or r~ferred to in 
thie Schedule covered by this pol icy is: 

(An easement for • ) 

(b) Paragraph 2 of Sc hedule A i1 hereby deleted and the 
following ie subetituted: 
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2. Title to the e•tate or interest covered by this policy at the 
date hereof i• ve•ted in: 

'MIE UNITED Sl'ATES OF AMERICA 

(Follow with appropriate reference to Deel arat ion of Taking or 
Deed.) 

(c) Paragraph 3 of Schedule A is hereby deleted and the 
following i• •ubstituted: 

3 . Schedule B of the above policy is hereby amended in the following 
particulars: 

(a) Paragraphs numbered and of Schedule B 
are hereby deleted. (Enumerate those paragraphs eliminated by proper 
release•, conveyances, etc.) 

(b) Schedule B of the above policy is amended by adding the 
following paragraphs numbered to , inc lusive. 

3. Subparaguph 2(d) of the General Except ions of the above po 1 i cy 
i• hereby deleted. 

4. nae effective date of the above policy is hereby extended to 

(Date of recording of Deed or Notice of Action, since no insurance is to 
be afforded as to regularity of proceedings.) 

The total liability of the Company under said pol icy and this 
endor•ement thereto •hall not exceed, in the aggregate, the sum of 
$ and costs which the Company is obligated under the Conditions 
and Stipulations thereof to pay. 

This endorsement is made a part of said policy and is subject to the 
Schedule•, General Exceptions and the Conditions and Stipulations therein, 
except as modified by the provisions hereof. 

Dated 

BLANK TITLE INSURANCE CX>HPANY, 

By ---.... ("""A_u_tT"'h_o_r .... i-z-e""'d__,.O...,,f"'f,....i_c_e_r .... )--
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5-4. 840 Forms for Use in Small Tract Program 

5-4.841 Letter "A" 

Dur Sir: 

Re: Civil Action No. , Tract(s) 
Nos). Amount 
deposited aa estimated just compensation : 

Our record a ahov that the United Stat e a heretofore haa filed • 
condemnation suit to acqu i re an interest in ce rtain land ovned by you, 
deaignated by tract number(a) aa above, and has deposited in the registry 
of the United State• Diatrict Court, as ut i mated jua t compenaat i on, the 
amount of money indi c ated above . This land vas ac quired for uae in 
connection vith the Project. You previously have 
heen served with notice of the filing of this condemnation suit. 

We should like to cloae thia matter aa soon as possible. Therefore, 
if you are willing to accept the aum specified above as just compensation 
for the condemnation of the designated intere1t in your land, vill you 
please notify ua by return mail? If this meets with you r approv al, we 
wi 11 prepare the necessary papere for your signature and arrange for the 
disbursement o f money in the registry of the court, if this haa not 
a l ready been done. 

We have made arrangements with the United Statea District Court for 
the trial during of all cases which c annot be c l o1ed by 
agreement without trial . 

A aelf-addreaaed envelope, which require• no postage, is enc l osed for 
your convenience in replying t o this letter. If you prefer, you may 
telephone the office of the United States Attorney at The 
telephone number is We will appreciate it if you will 
let ua hear from you w1th1n one week fr01ll receipt of this letter ao that 
ve may know whether a trial of the iasue of just compensation will be 
neceaeary in this case. 

Yours very truly, 

United States Attorney 
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5-4.842 Letter "B" 

Dear Sil' : 

Re : Ci vi 1 Action No • , Tract ( •) No ( • ) • 
Amount depoeited a• e1t1aated juet compen1at1on : 

Our record• indicate that you have appeared aa attorney for the 
landowner• in connection with condemnation proceeding• which have been 
filed on the above-deaignated tract of land, which ha• been acquired in 
connection with the Project . 

A apecial effort ia being made •t thi• time to cloae this case ae 
aoon aa poaeible . 'Mle court ha• indicated that it may be tried during 

, if a trial ehould be nece11ary . Will you pleaae contact 
-t~h~i-.--o~f~f~i-c_e __ vi~'---thin one veek and let us know i f your client• will accept 
the .. ount depoeited •• juet compeneation, or if the caee mu•t be tried. 

Your cooperation and prompt reply will be appreciated. 

Youre very truly, 

United State• Attorney 
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5-4. 843 Let ter"C'' 

Dear Sir: 

Re: Civil Action No. , Tracts(•) 
No(s). ---- Amount 
deposited as estimated Ju•t compensation: 

We have not received a reply from you to our recent letter, in which 
we inquired whether you were willing to accept the amount deposited by the 
United States as just compen•ation for the condemnation of an intere•t in 
certain property owned by you, and de•ignated by tract number as above. 
Ae indicated in our letter, it is our intention to cloae thia matter, 
either by agreement or by trial, aa promptly u po••ible. Arrangements 
have been made with the United States Diatrict Court to try thi• cue in 

-----• if it cannot be •ettled by agreement. 

If you are unwillina to accept the amount •et out above a• juat 
compeneat ion, vould you pleaae let u• know what mount of money you fee 1 
would be fair to you and to the Government a• compenaation for the taking 
of the interest in your property? We are anxious to do eveything po••ible 
and reaaonable in order to bring about a mutually acceptable •ettlement of 
this case without the nece•sity of a trial. 

A eelf-addre•sed envelope, vhich require• no postage, is enclosed for 
your convenience in replying to thi• letter. If you prefer, however, you 
may call this office. Our telephone number ie • If you 
wish to come to thi• office to diacuas this matter, will you please 
telephone in advance •o that an appointment can be made? In thi• way we 
may avoid your having to wait until an Assistant United State• Attorney is 
free to talk with you. 

Please let ua hear from you within one week from receipt of this 
letter, •o that we may lcnov whether thia caae will be tried in -----

Yours very truly, 

United State• Attorney 
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5-4.844 Letter "D" 

Dear Sir: 

Re: Civil Action No . 
Tract(•) No(a) . ----------------

We have not received a reply from you to our recent letter, in whi c h 
ve inquired whether the above-.ent ioned condemnat ion caee can be eettled. 
Would you pleaae let ue hear from you? 

Arrangeaenta have been made for ·the trial of the caee in 
and, unleae ve hear from you, it will be t ried at that time . ------

Your• very truly, 

United State• Attorney 
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5-4.845 Letter "E" 

Re: Civil Action No. 
Tract(•) No(a). 

Enclosed is a stipulation and a judgment setting the amount of just 
compenaation due for the condemnation of an interest in your land, 
deaignated by tract number aa above. You have indicated that this is 
acceptable to you and that a trial in this case therefore will be 
unnecesaary . 

Please sign the stipulation on the lines indicated by an "x" and 
return one copy to this office in the encloaed envelope, which requires no 
postage. 11le extra copy of the stipulation and the copy of the judgment 
may be retained by you. Nothing further need be done by you. '!._/ 

We appreciate your cooperation. 

Yours very truly, 

United States Attorney 

Encloaures 

~/ When funds remain to be disburaed, whether the original deposit or a 
deficiency, add an appropriate aentence to the effect that 
diabursement will be made promptly. 
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5-4.846 Letter "F" 

Dear Sir: 

Re: Civil Action No. 
Tract(s) No(s). 

Thia will confinn your appointment to discus• possible aettlement of 
the above-pending condemnation case. The conference is scheduled for 

~~~~~~~~~ 

, at o'clock A.H. /P.H. at this office. 

Yours very truly, 

Assistant United States Attorney 
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5-4.847 Notice of Hearing 

IN TIIE UNITED STATES DISTRICT COURT FOR THE 

DISTRICT OF 
~~~~~~-

MEMORANDUM 

TO: All partiea in intereat in the below-mentioned c as e and to all 
attorney• who have entered their reapective appearances on behalf of 
one or more auch partiea. 

RE: United State• of America v. 
, Civil No. 

--~~~~~~~~-

A hearing will be held at 
in thia court to 

--~~~~~~~~~~

determine the iasue 
~~~ 

of the amount 
--~~~~~~~ 

of just 
compenaation to be paid and to be distributed to all and each of the 
partiea in thia caae. 

If you plan to appear at the hearing on you 
requeated to notify thia Court by return mail . 

--~~~~~~~~~ 

are 
In any event, all and each 

of the p•rtiea will be bound by the determinati on • and rulings made by 
thia Court at the hearing, whether or not you appear, unless good cause to 
the contrary ia ahown. 

Very truly youra, 

Clerk 
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5-4.850 Sample Pleading• and Order for Enforcement of Option Contract• 

5-4 . 851 Motion for Sunaary Judgment in Jlmount of Option 

(Caption as in Complaint) 

MOTION FOR SUMMARY JUDGMENT 

Come• the plaintiff, United State• of America, by it1 attorney, 
~~~~~~~~~~~~-

, for the Diltrict of , 
and hereby move• th11 Court in accordance v1th the provi11on1 of Rule 
56(b) and (c) of the Federal Rule• of Civil Procedure to enter 1uamary 
judgment fixing the .. ount of ju1t compenaation for the e1tate taken a1 to 
Tract(•) No(a). , in thi1 cauee to be the 1ua of 
$ for the rea1on1 hereinafter aet forth in the attachment. 

WHEREFORE, plaintiff ia entitled to have judgment entered in thi1 
cauae fixing juat compenaation for the taking by plaintiff of the eatate 
in Tract(•) No(1) . in the total aum of$ , 
and reque1t1 a hearing by the Court to determine the amount• to be 
diatributed to all partie1 vho aay have an intere1t in aaid tract(1). 

United State• Attorney 
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5-4 .852 Memorandum in Support of Motion for Summary Judgment 

(Caption ae in Complaint) 

MEMORANDUM OF POINTS AND AUTHORITIES 
IN SUP PO RT OF 

MOTION FOR SUMMARY JUDGMENT 

The option agreement which ia attached to the Motion of the United 
State• for Summary Judgment ia 1elf-explanatory. It vill be noted that it 
provides that the vendor• agreed to sell the property involved and to 
execute a deed thereto to the United Statea, and that the Government 
accepted the option in due time. It will be further noted that the 
vendors agreed that the United Statea may, notwithatanding the prior 
acceptance of this offer, acquire title t o said land by condemnation or 
other judicial proceeding•, in which event the vendor agree• to cooperate 
with the United States in the prosecution of aubject proceedings, and 
agrees that the considerations as stated therein ahall be the full amount 
of the award of juat compenaation, exclusive of intereat, for the taking 
of said land. 

The authority for the motion ia Rule 56 of the Federal Rules of Civil 
Procedure. 

In addition, the United State• Supreme Court in Danforth v. United 
States, 308 U.S. 271, 181-183 (1939), held that, even if an offer were 
accepted, "friendly condemnation proceeding•" could be inatituted to clear 
title vith a request for an award in the amount of the offer. In the caae 
c ited, supra, after acceptance, the United State• attempted to withdraw 
the offer, then condemned. After stating the agreement was au t horized, 
the Supreme Court held: 

The effect of auch an agreement is t o fix the 
value of the easement when the authority of the Court 
ia invoked against a party to the agreement to acquire 
good title. 

In Albrecht v. United States, 329 U.S. 599, 602- 603 (1947), the Court 
stated in part as follows: 

But the method used by courta to determine "just 
compensation" in an adveraary proceeding where the 
parties have failed previously to agree on its amount 
is not the exclusive method for determining that 
question. The Fifth Amendment does not prohibit 
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l•ndovner1 •nd the Government from •greeing between 
thea1elve1 •• to vh•t i1 juet compene•tion for 
property hlten . Hor doe• it bu th ea froa embodying 
th•t 91reement in • contract, •• va• done here . 

See •110 Wachovia Bank 6 Truet Company v . Un i ted State•, 98 P.2d 609, 
612 (l;t1\ ~ 1938); UDited StatH v. two AcrH in Will County , 144 F. 2d 
207 (7th Cir. 1944); Mahowald v. United Statee, 176 F.2d 509 (8th Cir. 
1949). 

It i1 1ubtaitted that ba••d upon the option agreement •• duly executed 
by the vendor• and accepted by the Government there i1 no genuine i11ue ae 
to the aaount of juet compeneat ion to be received by the ovnera of 
Tract(a) Jo(a) . and that an order 
of thi1 Court 1hould be entered fixing 1aid compeneation in accordance 
vith the .otion filed herein by plaintiff . 

UNITED STATES OP AMERICA 

BY : 
United State• Attorney 
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5-4.853 Show Cause Order 

(Caption as in Complaint) 

ORDER OF COURT 

AND NOW, To vi t , upon motion of 
the United States of .America, and it appearing that 

~~~~~~~~~~~ 

it le hereby ORDERED that a hearing be held on ....... ........ 
to determine title questions, and a rule granted 

~~.....,.~~~....,... 

upon defendants 
~ ~~~-

as 
recited in said moti o n to show cause vhy a summary judgment of just 
coapensation should not be entered in the sum of $ in favor of 

lt ia further ORDERED that all parties wh o cla i m any interest 
whatsoever in the aforementioned tract(s) appear on the stat ed hearing 
date to show why a summary j udgment of j ust compensat ion should not be 
entered in favor of 

United States Di s tric t Judge 
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5-4.854 Order Granting Summary Judgment 

(Caption ae in Complaint) 

ORDER 

On • a hearing vae had before the 
Court upon plaintiff'• Motion for Summary Judgment praying that juet 
co.penaation for the taking by pla i ntiff of Tract(•) No(a) . 

be fixed at the •um of $ ,__,..t .... h-e--pl ... a"""i .... n...,.t-.i ... f ... f 
appearing by~---.---....-.,...--,---- The Court, being fully adviaed in 
the premieea, haa determined the owner of Tract(a) No(a). 

• ae of , to be --------
---- --------------- ------------
and ha• determined that the Government'• Motion for Summary Judgment be 
granted and that the full, fair and just compensation for the interest 
taken by the United States in Tract(a) No (e). 

ie hereby fixed at the eum of $ -------------
IT IS ORDERED AND ADJUDGED niAT the plaintiff's Motion for Summary 

Judg111ent be and the aanie ie hereby granted and the compeneation to be paid 
by plaintiff to for the taking of the estate in Tract(a) 
No(e). ia hereby fixed at the sum of$ ----

Date United State• Distri ct Judge 
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~ -4 .860 DOJ and OBD Forrr ~ 

5-4. 86 1 Not.i ce o f Ord e r Appoin t i ng Commiss i on and Est i mate o f Expens e 

FOIM OH-108 UMIT!D STATES DEPMn<!MT OP JUSTICE 
i.ev . 1-10-75 1'0TIC! or OaDD APPOIJn'lllC COllI>DGCATI<Jf CCltKISSIOH AND 

!STDCAT! or EIJ'ElfS! TO I! IJeCUIJlll) 

___ __ Dinrict of _____ _ TO: Philip I . Stine••· Jr . 
Olief, Kauaewnt end Budaet SectiOll 
l>eparment of Juatice 
Vaehinaton, D. c. 20530 (Pace and date) 

D.J . Pile No. _ ______ __ _ RCH: 
(,...• , pl•••• type) 

Civil and Tract No . _______ _ 

(Title ) 

~proa . O.te of Burin&,__ ____ _ 
(Sianature) 

N Pureuant to Order, dated , a copy of vhich i• •ttacbed, 
o the Honorable , United StetH Di•trict Juda• , 
T appointed a C:C-i11ion vnder lule 71A(h) of the Federal Rulea of Civil 
1 Procedure to deter.in• the iaeue of juet coapen .. tion in the action daecribed 
c above . 
! 

It i• expected that the C01mia1ion vill incur expenaea •• follova: 

E Compeoeat ion : 
s Cheinaan, __________ __ _____ hra. f $ ___ __,per day $ __ _ T 
I 

Meaber , _ _________ _ H _ _ ___ b.ra . ' $ ___ __,per uy 
A Heaber, __________ _ ______ bra . T f $:__ __ --Jpar day 
! 
D Total c011pa.n1ation 

, 
I 

• 
1 Other expenaea : 

$. __ _ Tranaportation ...•• .•... • • •••• • • . . . .• • •.• • • , , • . ••••.• , ••.... 
I Subeiatence ••• . , • .• .. , •..• , , , , • , , • , • •• . , . , •.• . • . • • •••• • •.••• 
II Oither (explain) . .... .. . .. ..... ... . . . . . .. .. . , . .. . , . . . , ... ... . 

s 
I !atiaat ad total upenee , • •• •• •••..•••• ••• •• .•• • •. ••• • •• • • •.• ••••• 

p Det•----,,--....,---

··---
---

, ••• end aapen••• incurred under tba cited Order are payable frOll the A 
y appropriation 15 0322, upon aublliaeion to thi• Office of duly executed 

" 
~oucbara aupportad by a copy of the Court Order fisina tbe compensation 

• 
and aspen••• of tb• ~iaaioo and tb:la for. . I 

T 

DepartaeDt of Juetica 
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ln•truction• 

l. Thia fora should be prepared and •ub•itted to the Oepartaent 
1--.di•tely upon iaau.ance of • Court Order appointina • Cotllli••ion . 

2. !xpenaea ahould be computed •• carefully •• po••ible . If no 
fee• OT allov~ncea are apecified in the Order appointin& the Comaia•ion, the 
U10unta ahould be baaed on rate• and aJq>enaea previou•lY alloved in your 
diatrict for auch purpo•ea . Otherviae pl•••• consult the appointina judae 
for aaaiatanc• in arrivina at • reaaonable approxi .. tion of the f••• and 
expenaea to be incurred . Thi• ia iaportant •• the 0.part .. nt vill uae thia 
infor .. tion to obliaate (re•erve) the fund• needed to pay the Com11i••ioner• 
upon coapletion of their aervic••· 

) . Subait oriainal and four copi•• of fora . The oriainal and 
one copy vill be returned -- the oriainal to be attached t o the voucher vhen 
aubtlitted for pa)"llent, the copy to be retained for your filea. 
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5-4. 862 Request and Authorization for Fees and Expenses of Witnesses 
DEPARTMENT OF JUSTICE 

REQUEST ANO AUTHORIZATION FOR FEE S AND EXPENSES OF WITNESSES 
TO 01 Fi l:!: OF Mill'NAGEMENT ANO FINANCE - OPERAT IONS SUPPORT STAFF MANAGEM~ llT ANO BUi>G ET 

sr :: flON A1T~ SPECIAL Al lTH('lR IZ ATIONS 
l'ART I · REQ UEST 

I '-'~ T11tt of Rtt om""'""'"" Ot11c• • It S•tt'••u•• ot nec~Adiug Uf1tc 11t 7 u • •• .,. DJ f •lt Nurr().t• 

3. N- ol ,.,,,_ ao be Contec:ot<I • hlee>h- N 11..-• s C--N11-.t 

I O•""'~ o , J wchc1..i o.u,•o 1 l OC•hon • A•Qv H t O•. o. ..... ., 011 s.,,P:t'-"""'•' 

Q <. " ""' Tti.ohont 011t 

0 1 f •Of'tt W 1t"'f'U lH t1ly1f\f on lf'h • lf of US IS,O.c 1l't' lyOf' ) ____________________ _ 

0 b Mtd1c1t Ea1mir,,n 1on o l 'l•1 n11ft , W11nru 01 Otlt";S1n1 1n Con11mp1111on of Ttu1rno"v on ~1tf of U.S. 

Q c E •ll'P'l •rta ••O" U rc'lt ' Ste •14'4 . Tult 18 U.S C Mf'nttl C l"'M'T\Ptttncy 10 Stt"'-d T 1111 

0 d Out I ' "'POlf E .,n"•n1t1on (Pty(h1 1 f,.(, ft) On M o11on or ------ ---------- - ----

• E -.1,..un111on ------------------

b ' '«Jl 'llt0" ---- ------ ----------

t . Coutt A 1-1• 1'\d•"<t --- ---------------

11 ( ·~·"· o. .... PAYABLE BY OOJ PAY.AB LE BY OOJ 

• · £ a1m1n11ton d 0 oh• • IS~cotv I 

__ Hou'' o• _ _ O•v• Rat ' S ----L
I 
S--------~ 

I ,, 
b . ''•P•1a 11011 

__ Ho"' ' or __ Oey, Rllf' $----L
I 
S--------~ 

I 
__ Hou•• or __ Oev• R•tt '-~'' _ _ I 

PART II · AUTHORI ZATION 

I. Ott•-----------------
2. Appto..cl/ 011-•it* 

3 "-""' .............. t<I Is 
::::=========: 

4. F 1auil COl\uot Nurnt>e' ~'-------~ 
Chief, Hanagement and Budget Sec tion 

fO"M oa 
Clev . 10-2-n > 
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UNITED STATES ATTORNEYS' MANUAL 
TITLE 5--LAND AND NATURAL RESOURCES DIVISION 

S-4.862.l Expert Witness Agreement 

~U••-ewDJ.-.1 UNITED nATH DEPA"TMlNT OF JUSTICE 
(aev. ?·U-75) _.. EX,ERT WITNESS AGREEM~NT 

M?nUC:TIONS '•"' .,._ w .....,_. ifl ., .. alt. lecll ,_y _, .......... ._ "'50'•10.,. en_,-....,,._....-",.,;,,,...._ 
a.T•UauTIO.C: 

GRIGttfAL • .._.,,,., .,._., t• "--ti"l IH1~. O..•t1- S.C.." ~fl. Olliw., ~-...., ,.._, wkll •1t1...i .. ,w~ _._,, 
CIOPY ... 0. t • T• f ... ,, a·n-
f/O#Y .. 0 . ) · Tl' ~t•t:.O. An-,, 
IUU'\I OF CAI£ OIVISIOH Ofl JUDICIAL DISTAIC'T 

•mt AND .c;5RUS oJ h"Li1" w1T~------------------1:E""'x""'"'£""R:r:T'S"'F'"'1""E""'LDc--------

S ____ .. , 
'-----"··~ 

day for 

I-----
----d1Y1: o• " ' dt\';O< 

Rt:t Pr • l>O v•; S .,.. "°"' fo r llour1. 

0 t....,_ 

--
g ,,..,, 0 1 ltu 1~ f"'1<1ou OftV'""'Cld•:iOf\t 

D Tll; la•n 10 OllCI hom '""'iNll. 
S.0C~Y-----------------------

D !"• h..,t ly ,..hic'n e t ___ m n:1 ~r ,,.11, lor ttt·.el cl 

4:1':> •. D 
m ilt> or .. u "''" 

IU:S~ tri :,•:£ 

! 
. -

0 
tCt>l'c• .... I i .. 1tly -"1 '~";c1, . not taate:Si"t CIUI b' l:O"""O" U H•CI . , 

i.1111\a" l i•fl<i.11 rai•• 
lr~1.,..;.:,1'"1tw ftu r:>o ... 0 "*••' C.)ndr1>on1 l*cityJ ______ ______ _ 

D /\1 ti.. rr.t I)! $ ~r dty lpro• t t"1 by QIHl'1t• Wvl 
lo• 1r_,io,..· o.

D ,iv,,,., ••~•., .. •"°' 
nl 

octKI•"' S ____ .,.r day ho be 
tJl"' •J.., Of\ P9\ - 1\I Y:lw:f>tr) 

OC'ti.cr IS11tt ;l yJ 

OTllCH C011:0 :T10NS lt•e>~•"I 

TERl.'ol NATION FOR THE CONVENIENCE Of TMf GOVERNMENT. 

Ttlt Cor:t1Kl 1ng Ofi1:c1. bv wr it1tr noi iCt', mil\' 1trmin1tt this eg1 rem~nt, in wholt or i'I rert. 
wtltn i1 is in t tl

'° 
t bt!I ir:1~·c~1 t1f \tot Gc-·~·M"ncn: . To tht ottnt 1het 1t:is lgf'Hmorn1 it fo r' 

.. rvicts el'ltf is termil\lttu, tht Gov1:rnmcl\t s1t1a bl' li1~1t only for p.>yrntr:t in eccord11'\c.r with 
tht p•ymtnt p ro11isiorn of 1tt;1 ~r~cmtcl'\I lc.ir u r11iu1 r1ndrrtu prior to tht 1fftcti"f ditt of 

tt rm in1tion. 

DI\ l f S •Gl, 1. l U 11 i I~~·: 1· . .... u ; t ec•tt 10 l'CrfOlf•\lf\( ~·"I(; 

;,!>Ch't w rvicc a"li ~:.· •• t t'. hMu Of\ bt~f • ' uw 
COotoC •ft•'IC"I· 
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UNITED STATES ATroRNEYS' fW.lJAL 
TITLE 5-LNID AND ~'l'UAAL RESOOJaS OMSICN 

5-4.863 Pay Voucher 

OR.JOIN AL 
17~•-~o. 1 
o-.~l". DEPARTMENT 0,. JUSTICE 1-11Ve11.••····- .. ···· ···-

··············· · ········t·~· ;; ·n;;;.~;························· 

PAY VOUCHER FOR SPECIAL SERVICES 

TO ............... ..... ................ ._.,_PM! ......... ................................. . 

AddrHI .... .... ................. ....... ... ............... ........................ _ ••••. 

··· ··- ·· ··· ·· ·· c.;:;~·.:.~~-~- ·~;;-.;.·;;,;;; · ···· ·········· 

F01 SERVICES "odtred u .. .. . .. .. .. .. . .. ... .. .. ..... . .. . .. .. ....... .......... ........... . 

from .. ........ ...... .......... .. . . ... , I G ..... .. lo ...... ... . . .. . . . .. . .. .. . . .. .. , l G . .... .. indu1ive. 

Oo account of ............... ............. ........., ......... .......................... ..... . ................... .......... ..... . 
~ , 

REMARKS: ... ................. ... ....... ........... .... ......... ......... ........................ ....... . 

I CUTln that tlw &bov• bill .. CO'-I .,.c1 j111t . .. d lh•I p&)'-•t .... 
A-1111\ cla11...ct Dot bffa n.ivad . ·········-·-·· .. 

lA9 difoN,_I, 
-·--

(lee att.achad ) . ···-····-·······-·--
£ap1o,.. wlthhold!Ap. 

(lat NVHM ) . . . ···-·---·- -
O.ie . ... ................ P•)'W ..... .... .. ........ .... . ... ... . .... .. ............. . . .................... __ 

J c~11nn t.bat tbe fot .. oinr M:counl it correct and prope.r for paymmt. 

Dau .................................... ............... UI ..... . 

™''"" Alfi 
~ .... 
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Ch. 4 , p. 92 

1984 USAM (superseded)



UNITED STA'I'&S A~' M1>JllAL 
TITLE S-LAN!> MD foP.'IURAL RESaJRCES DIVISIOO 
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lMIT'll> S'1'ATfS ~·s MMW.. 
Trrtz S-LNI'.> N«> ~'IUAAL ~ICES OIVISICN 

5.,.4. 864 Contract for Appr ai sa l Service• 

uo-u• AORUlllNT 'OR A .. ...USAL IPVICU 

cM :.~-. 
11

-'""'----------------.,,"'N"'•_m _____ Ol.,..,A'"pp=r'°'a'"o"'°•~-,,.-----~~~~~~--=~~-.-. - · ---

\ '"• et•• Ill\ llt"tl (u "'U.hthlt ,. Vl\IW'oiil 111 "Pl·" "'1"'-· Ith· pr, ... •tl\ IH.' lt' l ft .. ltt•t d1 "It tlH-d lfl .tt t ••l tl .. n • 1· • tlh 1t ... l•tll" "' t•l.Z lft 

.. ,,.,,,,,, ..... 11111 "l"'''''' "''"'I"' ... \t·'\Wt•·••• 1.t lhh 111 .. tru•u••nl IH t •nt .. ft1I .. .,111111"'"''''0 111 th•· lh•1r .. 1tn1• •ti of lu .. tut •1tf11f\ , ._.,, 

11111• &;4 111• 1 111 V\ tth"f.I ht ' I t H\ • tfl ht• t 1oft\t1h-tt-d \ oJUr •tllrl llt -'iJpr..at'I ' thr J ll015H'f I \ lo '"'' ' t \ 1·111 \HUI llt•tJW,._,J 1"' .u \ • ttlt'<ll I" 

•h • I ' '"I' ·" IHn•ftl uf Ju ... tu 1• 1h1' '"''' uu11 "' "' 111 ht·,.,,., u h"tl ht "" -'Uthu1 11• d ••'JU, . .. ,. ,""' H, · of 1t11• IJ1 11..11 I"'""' 11f t u~• u , . .. tMI 
-. . 1 1111 ,, • .,,. .. , 1011 .. 1111.111 1h1• •0 :t••' •1t1·1t1 .,1 1·n 111l•1\n1•· n1 

\ .... 1•• ••1-._,... .,t tu .-u1u.-1""'' lh\' P'Olk'''' ""'°''1ht."'f'f l'lir1 r1n n1 u'f t..• .. vhn11t111f 10 1~11.1 1111u1u ••I 1 .. :..:-;-•• ;;-::; 1a.1:;-::. 

l it It .. • • ' ' •11 u l t'•hjll"'" ''""' fuvt 1•1;11 ..... tht" -'l'l>l:i•'>.J I 11•1• •,. I th\l'I h o .. whn11f111t 1 .. t ht• l•1j1 .. tlllt1 ftl •ol .Ju .. ll\1 u u ,,"; t~

- "'i'T.'. 111 ,. , ..... '·" •ru 1•1"1 • ''" "4· " ' •1u•·•°'1 · ... I' jH1~1•; t \17.;i;1, ,;. -;, .~.~ ,:,,-.:ut o 1 ~ 11.,: °7tu IHI• ft • I II ' I" " ' 11 · 
1 I•• P'lt• .,.t~uu rtf • ,., lu lo · -'I'"' .,., .,_,.11 "" uf 

111 1111• '''" 1 u111 n 1 .. 1.1111'' " .. , , ..., "'hu h 111 tin · JU1h.: t111•nt ,.f •h1• h,•p ,. ,110 .. nt •11 Ju .. 11t1 '"·' ' •• oftn.-.·,.,,,.. ,\ '"'"' \t111111htinn 

o•I l rt,. .Jl)Pr -' l"•l 1r.,.Vrl th.- 401.11.il lo \"I • •II fW 0.l ld a p ro •r • 14 pt1tllOft ftl l h p .. . f f"t'lt t ... ba,~ u..,....n t~ 41ft~fU t'fl .. .. rll \•lllt 
pltt.-,J .ii lh .. l IUTlt' 

I n .11IJ111u11 111 lh•· pr1•p.,.r:tlto1n ul lht • .a rP' • ''' I tt"Jmrl ' " .u1orll .. Pl tt' ~ 1th,,,, . .. ,. 1n .. 1111\ l1uft' .,l\•I .. ..,...,tlf( -'ll••"' th1 41• 

111 ·' ' ... • ''I "'" ,,..~u,.,1 "' '"" hf'r • r•n• f'nl u l lu .. 11r1· ;,~1 .. , ... tv <ttl f'ftd 1 " " ' ...,, rnc .. .. " "'' h• lf',ttl\ "'" .1n .. , ,.,..,-, "ll AC°". 1n •llt' 
V"' ' .. 1 1 , , .. t'l ( l u ,1or" "' ' .:alur •·nr , .• nh•t1·ft <' t" ' '1• u.1 l•1 lh1• tt14 I nH'"' th•n '"""""'' .a ll•• . ,,..; h•1 111 rl11111n~ ,., th"'4 " '"'""" ' 111 

1, , ,. lfu .. un1 .. 1 ; ---- __ 1•• 1 rt.1i. ' I"" 1 ..111.....t • fur o1•t• nd• f'I• •• ' I , ••nl f' rt•n<r ''' lr1 .,f 11 lh"' "" ' 1;t tht• t •1t\lf'• 1•tU' I" "' 

11 1-'' '"-' t ll'>t .Jf'llt "I f'l11ur lh4 n !\ f'l1•h""' hvnt lh, -'l'P' .. I"'' 'pt .. cr ul hu .. tftW°"' ltl i. ft'H•f'll ••II bf' n1 .. 1k hit lrl \ t •l ••'I"'"""'' 

""'" ,.. , .. pl 4 r 1• 1.11 bU••nr"" lo !ht• .. , ... ot Uw t•lftl t' r""''" ft< 111.;I .ind, .. ' "''" t ft a ccnrd • nl't • 11 1\ r\.1 .. 11na,t (,u\t1 nn1t•111 11.01•1 

' ".:'"' ' ''"n" lhr ""P' ' '"''' "'"' Pf't11>11n1 lh '"""'°'"l lhf' "'"''"" ' ,ond .. n1 M'd T r a i. .. l t u .,ft.cl tr11n1 lh1• •UblKl t"'°'"''' ' 1111 tlh· 
pu11 ....... ul "•Id 1n11p1•tllOft • tH th' ~I lhr ' ",,' ul 11\1· •Pi"•'"'' Th\" a p p t a 1wr • •II nut t'ruphn "'" ' ulh., r•p..•1h ur u t1h/\' "'"i. 

nu,.,, .... , ... ~ 111,. ... 1 ~t1 . ,, vtP'lf"t' 10 " "'' " ' h1 n 1 1n tfil .. pr.-p•r11th.n vi thf' appr.- . .. .- t 41 "dct111~411 .,.., 111 Uw l 1u1t'4 ~ .., , ... wt1k.•,, 

vl l'h t '°' ' "" J lo!f f' •-d IQ ft t' ft' tlt fft th.,- f'\ • t\I l h, ll1•p4rlnu·rtl tll '"''II' f' cJ .. i t'fhl 1A•11> II " "'"'-" '"• ' \ t.- ljl ... . . .. 19\r 4 JIPf'• •" -'l lto lU 

pr·•' • ' ""d 1.,. ' "'" n .. n1t>.-1 -,,f d " ' .. v 1•l1I•·"' b• l hr ., ...,.,, .. , ... .,, ••• <ul"l1plf' lv ' "-" • "''-:""'""' fho nvntbrr' r "'d•\ .. t ~\if• ,lt"cf "'' 

111, .. vv• ~· ""• 10 con1pktr 11>• •d uipc,1,.111,i: ' " n1b,tt",·t to lhr oiP"''"' • I OI "'" Oc-p•ttn1 .. 1u vi Jv ... 1nr ..tM .. 11.,.11 hr .apvtu\ 1•1 tu t~•· 
u,, . ., 11n..-1u ul Ji,1,,.llt'• 1n •d \ 4ftC't' ut Ul\d1tt t.,k1ft.: thf" ~._..,I""'"" ' 

, . ,. ... 1 a id• 10 wrwif'ntuwt1nt of 1hr 1 pp1 1 1w l. t u.ch • • 1lht1tt•Hwit talttte1 , 1 upfil11>. cher1, , 1ftd ,.,. ,.. • •II ta. ,,.,.,.., hH 
Uw J.IYl ltU»\" vi 111 .i l ""d 4(\'Vf'dlftl lu "6>t"\.lfl(l llOft l dt'lrfffttftM b ) lht 0 t"pt r tn1c-n1 ttf JU•llH' • ftd ~I th\· Co,.t u l th .. • l> .. t"• IM't . 

1111h ....... 1twr11 1 ~•· .aa1 ".-d 1u h"r1t1 n 

.\ II 1n lurn1 a t1on 1.un.,1nl-d lft th• -.ppu1:..a l rrpof't '''ht- m i d • h t t 4'vftdt1r Ind • II P• th lhf'll".I • 111 tH.t ,,, • .,,.,.d .at tofllhd '"" ' 
11 <1 1 . .-nd lildl n vt b., t11i.whcf'd tu Jft) O"" "''""' lh~ n thf DC"p~rtn1•tU of Jw•llC• or w. ho1th...,,..\rr lh" 0.·ptt rl•"""' vi . 1w .. 1u:• •111 

d . ..... .,:n .. h · Th .. •PP' ;Jhf'I t ft prt"p• r a t !Oft "' lh .. •PP• " "'' ff'Jklf l • tll toOow. l'Utr't'l\I ,., .. , ....... ,,... 1 -'PP• • • !'lo ... pr .. r• •t 'l"lt> l o dt•lrr 

""' ' • · 1.-11 n1Jir lr.f' t ' .1 1u .. • · l~ 1t f f't'l l 4 1 ' .1 lut' • Thf' 11ppr a 1'•' •h• ll t.. n1a.d .. 1n .. crord 4 nc1• •tth •~Vll\·aht_. 1.,. -. 

TH lt Al'l'll AIH ll 

11• tt• 10 1Mo ttr•1 a Rd coM 11 10A • h t rt1P1 a nd 10 rftaltt • • 1 ppr1 1M l t•4• t .. t • 1M tM f f1 1t "'a rktt wahN • t f11t rMta l •••l 
..,, 1h• dHu1bford proJM>rty . 111 • tcffd• •« , ....,f'• llh. ,.,. tM ' " M I wtld .. e t tM 4aal) , . .. el 
a . TtH ~, •• ~ .... " "" lhf' , .. . . , ... ,, •• fo.Uo• I ..... .. . " " . . .... . .......... . 

Pl<urosAL ACCEPTED 
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UNITED STATf.5 A~Y'S ~AL 
TITLE S--!Hm AND K\'IURAL i:enJ1CES DIVIS!~ 

- J -

Tlw ...,_., IMll >Ml~ 1ht rollow111a '''"'' · 

"", 
• . N1111t or owiwrf I I 

b. llrHI edltrHt er ioc .. uon of pro~rl)' 
c . N1mt or h1dnlidual mak1nc rtporl 
d Efrtci1n datt el 1~r11sal 
t As.tltM°d Yl lW 

! , ..... C:--a. 

J ~t!Tr .......... 11. 

4 ~_._.. Pllol .. repl\1 or IM ,..oper 11 tOll· 
ffm ~ rtln a111 toMparablt aa lo On ll1t bac k of
' "' pllolucraph• will a~ar a .1a1tm<t11t Hk1111ry1n1 1111 
p•OtMf'ly. tht 111mt and aclclrtu or lht p1101oeraphtr . tht
potlllOll and dtrttt1011 of lht pholoerophtr i• rela 11011 10 
lht ,.. ... ,.. I nd lht dalt 111 .. phOIOlrlPh ..... 1akt11 

S 1181- of - la1 ... Ta .... 

a !Aral dncrrp lron of pro~•'> In parual
i.lllftll . a dncriplh>ll of lht IOlal pr11Pffl1 
11trort tht 1ak1111 a nd of Ult rtma rndtr 

b Gtntral docrrpllon or tht c •I) and nttrh · 
borhood Whtrt IUb)WI properly located Ind 
1eiwrel economic d111 coectr11U\C lht aamt 

c . DtacripllOll or 1mproumtllll Oft auOjHI prop· 
trl)' 

d . S11t ducrrpllon . Soil . 1oporr1phy . mineral 
depo1111 of eommtrc1al \'Olut . tic . 

, Dttcr1p11on 1rwt plly11cel coed111011 or "!•UP· 
111t111 C'Ofttldtrtd really Alao. 1-ral llllt· 
mt111 o/ lltmt not contHkr..S par1 or rea lly for 
1ppra11al purpoeta 

f A achtdult or HltllllJ lta1t1 . tl\C'umbral\ctl. 
uum tl\U. ttc . 1rr .. c111\r "" aubJttl ,,...,. 
tr1 )' ... 1ht dolt or 1ak1"' 

1 ......... lftd .... UM. Statt lht htlhHI and btll 
Ult o( lht proptrl)' 11 Ult d11t of 11k1n1 •nd in a parlial 
jlklllC tht llllMll 11\d btll Ult or Ult pro~rl)' Im · 

MMIOltly 11tron '"' llklfll 11\d '"' """'" 11\d bttl .... 
ol tht rtMalact.r 1111m..S111tl)' afttr lllt 11111111. Dtttr · 
m ll\llion or hilhtll and btll 11H mllal bt tupporltd by 
marktt da ta 

•. Aaenm .,.,,, ..._ ..... """"" .. .... .....
'1111-

• ,..., t! Mject _. C!f"' ...... ~- If 
IMn H llltd • rtHOl\ablt probab1hl)' lhal lht 141b)ttl 
pr..-rl)' WOllld 11 .. lt bMft rtlOfttd II lllt llmt or lht 
~llittl- by IM GoYtrl\Mtnl - .. Ult ru-ablt 
ful11'9 from aa1d dalt . documtnl by rtporl•fll ol.htr 
rtUlftilll• in tllt aru and cllan1td cond11iont 1rwl1ca11n1 
rH-.blt probabilll)' of rHol\1n1 kl forth Ult In· 
d~attd rHIOftablt proboblt 10111111 cla111(1c111on. 

•• ...,_. .. Ille o-· ~· the impact or 
,,.. Govoramnt pro}Kt H h otfocUiitr market nlllt 1 
((air rot1i.I Hluo l 111 tM arta In wl11ch the tubSect 
,,...rtJ is lwatad 111ua1 bo d lt c uued 111 Ille reporl . The 
pr_,.ny wW M YllllOd U or Ult dolt ol a~u .. 1U011. ts· 
dlld1111 aay ""•acee•I or d1n11nuUOft la • a l11t by 
re.- ol tbt Govtnun•I ,...)ect . A dottr111 laaliM Illa! 
0.. ,..oj«t Pllal\Hd er .. rtc1a1..S welllft m1111 be 
doc:u111tal.ct . 

u . P-"81 T~ ....... t Ytftl ol. pan111 w 1111 of 
,,..any 111 aiftii0Waenl11p llted •• •• -••c "'"' · 
tlle Wort and afltr mtthod or appreiaal will ii. lllillltd. 

YRltu edMt'w1M 1iutrucltd lwrt111 n.t Mlort n lut will 
tac lllllt ••> tflhal\Omt111 or d 1m111u11on 111 • • lut b)' 
rtllOll ol lht Gonr11rnH1I projH1 a1141 Ult efltr waluo 
• Ill 11\Cllldt 81\)1 tfthlM tmHll I btMflla I Di' r1nec1 Ill)' 

dJll\lllUllOft I M V('rlft('(' I b)' rHtOll of lllt C: OYtrl\m"H 
projttl A dt1trm1•allun thal lht rtrna1nd..r I• t•h•ft<'td 
cw d1m1111thcd 111 valut by rtHon of lht 1ak1111 "'"" bt 
rH't!Ulll)' tupp.,rl..t 

12 .._.,. Date - c-.e< ... a-. Cornparablt 
.. 1 .. 1111l11f'd 11111•1 &; conltrMHI by th<' b<lywr . ... 11tr. 
broiler . « other ~"""' hev111a kM•IHtt nl prict . 
ltrmt ol\d cond111nn• of •• , .. Ot-artt o( cumparab1h1~ ur 
each comparablt ll lt 10 
full dttcr1p11Ut1 or u c·h "

141bjttt 
'<' 

"'"" ti. r t'por1.e al\d • 
properly >ti ' '"'" The lalMI 

rttords mu$1 a lto bt n ern1....cl al\d an~· 1nor11~cn al\d 
f'ftC'umbre nt·•• pcort .a1n1n,: h• C'at " rump~r-.blr .-I• ""',.' 
tit reporl.d Any 1mpru•·tmt1111 or cho1110 Meet. in Ille 
ult propor1 v afltr lht dalt of ult "'"" bt flllly 111 · 
vn111a1"4 end rtpurll'd 

IJ a- Mill..., el ~ ~· S..lt• 11111or)I or 
141b)CCI pro1><'r1~· (11r al lt'l >I 10 \'('Ir. prC'~.-d1n1 u1••111¢ 
mu'' be" rf'pt•r•rd Mudl·rn114t1on ur 1m1.•rO\ '"'"""' nt 1ub· 
)ttl propt'r l\ (or lh•• 10 ~,..,. •ror•rntn11on..ct a l\d It.. 
C'OSI o( u n1r . 1f d~trm1neb1 .. . • 111 bt "'llOrltd 

14 !l!pe • oce- C:.11. In 111<t ntnl 111• rtprod11c11..., 
coll lt'•i dtph•r1a1 1un plu• lal\d Yalu• m•thod of ap · 
pr11HI IS appltcablt • complC'I~ brcaktlown Of tlCh ll~fll 
w1U t.. IMtl for th 11\dud1na dlm"'110M of lh«- property . tllt 
...... Cf .t CO.II . lht ph)'Ol<"• I. fUl\CllO<lll or tt-nll(' 
deprtC'1a u on . and «om11,.,abl~ ""''" u11111...r 10 de1erm1nt 
land velu~ . 

1$ ..._ ~· II l lwr 11•tomt eppr..a~h 10 volut 
11 011t1hcoblt . UCiii;.lrt al\d fectw llltd , .. u i.. ...,._. 
tld by fac1 .. a1 data and 1'9p.ttld. Cap11a h111- ratft . 
wtltMvt1' '4"t1blt . will bt AHOn td by 1'9feAact lo 
aoltt anal)'IMIS ol C'o111parablt ptopn11t1 •1111 wrr~io111 
t1Milar11 y and uH Aclll•I 1acoll\t all4 ••Pf••• olld 
.. UK)' tlp.,ltl\C't ef lllt auli>)ect pt ... rt)' fOt S )'Hrl 

prtc9Cl1111 tht 11l1•1 must bt repontd . In tllt .,. .. , 
tttl111•tf'd lncomt e nd taptllMt 01'9 ut ihJtd for the pvr· 
!>OM• ol capllah1111011. att forth tllt r1aao11 for dlare&er · 
di111 the actua l Hptr1t11ctd ll\t:-• and HpoaMa. Co111 · 
pareblt ltaMa 10 tupport tllo ,.•-•ba.neu or IM ,. ... 
tol ullha td mutt tit rtporltd. ni. ttr1111 arwt t:..,ltleu 
or aoid ltOMI lllU.11 bt " ' forth . Data lo Sllpport , ...... 
pOlllH ullllitd Mutt alao bt ropo• ttd. 

II c.tltlc...,.. Tiit a~ra1aal will bt 'll"td by tht 
appraber a;;a will con11111 a ctrurital- 11111 ""'"" tllt 
appnber ...,.. any mtrn!Ntr ol Ilia family . or bu111\ftt 
HllOCIOlft had Ill)' ul\d11cloaed lllltrtll Ill'"' ptoptrl)'. 
or al\)' ocher properly w1th111 the ptojHI eru 11141 tllot he 
hot ,.rlOftllly 1upoc1td IM prtm11n tht a,.raittr 
will furthtr Cfflif)' UIOI ht hot ... bHe ,.,..,_. 10 
mah aft appre1so l - llal ht•* Ill)' eppuiaol oa ••>' 
property wlthill Ult pro)tc'I al'9a (Of' Ill)' parly e(htr \hall 
tht Unit.cl Sta ttt. and that if thl111rtt111t11t It KC'tptM, 
UM appr11atr will •crtt llOI 10 lt:ffpt H)' a111S••t11I 10 
appra1ae any property wilh111 lllt projtt:I area roe Oii)' 

parl)' H Ctpl '"' Ualltd """· llllltu otMrWtM ...... 
to by I.ht Dtportmtnl ol J1111iet. 

11. _. ..... Ollllllk......._ The appralaal reperc wlll 
1acl11delht 1ppr e 1nr 's od11c111011 . 1ppraiul 
41u!Jf61:0llOM alMI Hptr~. 
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DJ Attorney: fie Id Attorney: Date service complete : 
Date of pretrial con-

Defendant s Attorney : Owner: ference: 
Date of trial : 

Estate Acquired: ARencv: Method of trial: 
Award: 

PROPERTY INVOLVED Date Jud~ent entered : 
AREA Date Objec tion5 filed: (ACRES, 

Tract Date Motion for new trial SQ.FT., ETC.) Deposit Nature of improvements No(s). filed: 
Acquired Remainder Date Notice of Appeal 

fi led : 
Resu lt of Appeal: 
.Judge: 

APPRAISAL "DATA 
Government 

APPRAISAL SECTION REVIEW Staff Date Amount Uodated aooraisal to Dl 
Appraiser or con- of ap- (a 11 Date Date 

Date COll'l'l'lents tract praisal tracts) requested received 

Defendant (s} 
ACQUIRING AGENCY REC()fo9{EHDS: 

Settlement 
Appraiser Appraisal Claim offer 0 Acceptance of of fer 

CJ Rejection of offer 
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UNITED STATES AT'l'ORNE'lS' MANUAL 
TITLE 5-I.AND !WO ~'nlAAL RE.50.JRCFS DIV1SICN 

s- ~ . 866 Report on Condemnation Award or Verdic t 

POM• Ullf-11 U.S. DepartJrent of Just.i.c::i!t Date : 
MJ' IO ~'Natural~ Div. 

DJ l'ile No.: 
l!:PORT ON CONDDiNATlON A~ OR VERDICT 

fTo be 1ubmitted in triplicate ) Cl.Vil No.: 

Tr1ed by: District: 

Trl. al a~torney r e cor.1JT1endat1on : ~gency recol"m!lendati~n: 

TYPE OF PJtOPERTY TAJU:N: NATURE OF ESTATE: : Tract Ho (1 ).: 

- J!Uidenti.&l - ~ si.nple 
Indust:riAl F..ue!l!l'lt 

- .l"am -
- Tem 

Cl::mrerci&l -
- Other 

-
(specify) Acqu1r1ng agency

Other (sped fy) - : 

Pro)ect: 

D&t e com;;>laint filed : Da t e OT fl.led : D&te service completed: 

Da t e motion for new t.r1 a flled : Date Judqment entered : 
BY qoverru11ent I By de?endant(sl I 

TRIAL DATA 
Date trial s t art ed : Date trial ended: RANGE OF TESTIMONY 

Government: 
From: $ 

Ac t ua l tr1a l days: Award or ve rdl.ct: To : $ 
Defendant (s ): 

From : $ 
Percentage a bove gov't high testimon y: To: $ 

>..?PRAISERS UTILIZED BY GOVER.-.H.ENT 
w1tnes1 

Name o! Appr a i ser (Excel lent, Good, fair, Poor) 

1.J'PRAIS£RS UTILJHn JSY ~r-• r...JflUT (SJ 
W1tne11 

N&llle of Appra i ser (Excellent, Gooj, Fa i r Poor) 

or -r check one l 

COMt11SSION y 
METHOD TRIAL 

MAC I STRATE 9 JUDGE y JURY L 
Names of Commiss ion members: Name of judge: 

Na.me of m.agistrate : 

Da t e Co::1.'!1is1ion Obj e c t ion to appointment: Date findings of facts 
• ;>pointed: and conclusions of law 

( ) By government filed : 
( ) By dohndant ( 1 ) 

Date COIMUS Sl.On 's Da t e obj e ctions to 
repo=t s ubmi tted : r eport f i led: 

( ) By government 
( ) Bv de!enda -it (s ) 

• .. 
TH£ FOLLOWING ARE FOR COMPLETION BY DEPARn1ENT PtRSOh1'""El. OKLY 

Rev::. e1..•ed by : IKemarks : 
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S-4 .867 Propo•ed Settlement of the Government'• Liability 

FOlll OID·U · u.s. Depart.ent of Justice O.te : 
HAY 80 D. J . File No.: 

noPOSED SETTLEMENT or THI 
GOVta!l«NT ' S LIAJll.ITY IC1vi l No .: 

Tract Mo (s ).: 

Ttie follovin& infor"lllAtion is subalitted (in tripU- 1rrojcct: cat•) in connection vith the proposed sett l ..-nt of 
the Cover"l'tltlCnt's li•bility in the cond..,,ation pro· Aaency: 
c•edin& noted . 

TO : ASSISTANT ATTOUtY CEMEIAl., UlfD AlfD M1\11Al. ltSOOlllCES DlVlSlON 

FlllOH : 
United StatH Attorney Dhtdct 

Assistant united StAltes Attorney ~lty 

SlJloloV.lllY or or;£1l 
1. Offer (inclusive of interest - vherc 2. Fonier Owner (•): 

revc1t111ent or removal of ilnprovement• 
i1 involved explain and aive aarket 
and/ or 1alva1e value .): 

J . Landowner• Attorney: 

4. [state Condemned: 

s. lntere1ta and Estate included in Offer (\lhen offer doH not i nclude 
a ll intere1t1 , &iv• detail• and justification.): 

6 . Deposit: 7. Percent incre.aae over 8. In .vent of trial and • 
Coverrwtent'a proposed deficiency, interest run• 
hi&h tHtimony: froa : 

I 

DESCllllPTION or LAND 
9 . O.te C0111plaint filed : 12. UH to which property vu 

devoted : 

10. D•t• Declaration of Takina filed: 

ll . Ki&h•at and beat uae: 
11 . 0.ta Covenwent sranted poaHll1on: 

14. C.Mral location : lS . Number of acre• : 16. alatura of improve-
.-nu : 

Taken : 

a-.inina: 

Total : 
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- 2 -

17. VALUATION SlM'1/.R \' 

Government appra i~ers .. ........... 

Amount of appra iul. ......... ..... 5- s $ 

"22raisal breakdo1oT1: 
1. Value ol lani.J taken . ... ... ..... s $ s 
2. Val ue o! improvements taken ... s s s 
) . St-verance estima t t' ............. ~ s s 
~ . Of fse ttin~ benefit ~ . if any •. . , s s s 

- ·- - -----· 
11 . o-tner1' apprai1al 1 lt . o-tn•~ • • cl•i•• : 

20 . Settini; or anticipated trial 21. Indi cat e t y·pe o f tria l l:' :<pl:'C' t ci.l 
date : (coun) (jury ) ( ~ onr..1 ss ion ) : 

22 . Deadline on accep t anc e of :'). LOC' & I representative of aC"quirini; 
offer, if any: agency recomnends (accept ance) 

(rejection). (Attac h a ll a;.enc ~· 
recorm>endationA.): 

24 Unusua l lega ! or factua l issues, 1( any: (E:xpl ai n in de ta i ! . ) 

APPR.\ I SA l.S 

25. The followin& appra isa ls are attached: 

26 . Appraisers who would be used as wi tn'1ss es in even t of trial: (If 
any appraiser will not be used as a witness , exp lain reasons.) 

REC~SDATlO~ or U~lTED STATES A ITORJ<E\' 

l rec0trinend that the proposed settlement be (accepted) (rejec ted). A 
1t1tement of my reasons for such r ecO!mlendation ill a s fo llows : 

bite United States Attorney 

I 
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UNITID Sl'A~ A~S' ~ 
TITLE 5-LAND AND ~TURAL RESa.JR:FS DIVISICN 

5-4.868 Report on Settlement When Within Authority of U.S. Attorney 

Settle111ent Form When Amount Within 
Authority of United State• Attorney 

Form No. USA-1.5.5 U. s. Department of Juttice O.te : 
(Rev. 1/18/71) 

Dhtrict: 

HD40RANDUH OF CONDD1NATION State: 
COMPROMISE SETTLDIENT 

Land and Natural Resources Division DJ fi1e no.: 

CiVII No. : 

Style of Cue: Tract or Parcel 
No (t). : 

United States v. 

Area: 

rormer owner (•): Acquiring Agency: 

Amount deposited with declaration of taking : s 
Range of Government'• tHtimony : s to s 
Defendant ' • (• ') claim, if known: $ to $ 

Amount of tettlement (inclusive of interest ): s 
AGENCY APPROVAL IN WRITING : {check) Yet 

(Hust be "Y••" if tettlmient exceed• deposit) No --
Appraital reports forwarded herewith: (Identify by rwme and date,) 

Deficiency check, if any : --
Has been requetted directly 

$ You are requetted to obtain 

Remark• : 

United Stat•• Attorney 

Aatittant United Stat•• Attorney 
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llnTEO STATE.S M'TORNEYS ' MANUAL 
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5-4.869 Cover Sheet for Transmittal of Documents 
UllITtD STATES DtPAJlTMDIT or JUSTICE 

UNITED STATES ATTOlNU 

Th• Aae1etant Attorney Ceneral 
Land and Natural Reeourcea Diviaion (Date) 
Depart .. at of Jua tice 
Vaahinatoa, D. C. 20Sl0 

Attention: Cllief, Land Acquiaition Section 

Dear Sil': 

h : Civil No.: Tract No(a) .: 
Project : J.D . fih No .: 

Enclo•ed are the follovina inatruaenta whi ch conatitute the tranacript 
of the above tract(•) of land . 

Cert 1- Cert 1-

~ !l!.!.'2 !.!.!.!L_ P la i ·n 

C09plaint Kotion for Appoint .. nt 
of Co.mhaion 

AINndtMnt to C09pl aint Order Appointin& 
Co-inion 

Certifica te of Clerk Objection• to Order 
Appt . Co• i n ion 

Notice of Condemnation Order Fisin& Feea of 
Co•i11ion 

Karahal•' leturna o f Oath of Co.Ua1ionara 
Service 

Publicat ion and Proof Objection• to leport 
of Publicuion of Co.miaaionara 

Hotion for Order for De­ Order Confirw.in& laport 
livery of Poeaeaaion of Comlaalonen 

Order for Delivery of Final Judpaent 
Poaaeaaion 

Notice of Lia Pendena Petition for Distri­
bution 

All aver Order of Di1tribution 

Appearance Affidavit a 

DiaclailMr Cert . of lnapection 
and Po1aeaaion 

Order Settin& Pretrial leport of C:O-iaaioner1 
or Tria l Date 

Sett le .. nt Memo Preliainary Certifi­
cate of Title 

Stipulation Final Certificate 
of Tith 

Juda . on Stipulation Hotiona (N.., Trial, 
JudPMnt, etc .) 

Stipulation to leveat 
Property 

Juda. laveatia& 
Property 

leapactfully, 

United Statea Attorney 

By: 
Aaaiatant United Stat•• Attoriiay 
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UNITED STATES ATTORNEYS' MANUAL 
TITLE 5--LAND AND NATURAL RESOURCES DIVISION 

5-4.900 GUIDELINES, PROCEDURES, HANDBOOKS AND OTHER MATERI ALS RE~ATING TO 
LAND ACQUISITION CASES 

5-4.910 Guidelines 

5-4 . 911 Condemnation Guidelines Suggested by the United States Judicial 
Conference 

PRINCIPLES 

I 

A higher quality of jus tice to the parties 
should be the primary objective. 

Continued improvement in the administration of justi ce is needed to 
meet the increasing demands of our complex society on our court system. 
When the quality of justice can be appreciably improved by uniform 
guidelines designed to improve and expedite the processing to finality of 
federal land condemnation actions, it should be no answer that some 
reaeonable mechanical effort by one or more of the parties may be required 
in order to simplify procedure and expedite judicial management of the 
caae for the benefit of all concerned. This is in accordance with the 
moat recent legislation of Congress on the subject, namely, Title 42, 
United States Code, Sections 4651 and 4655, inclusive, concerning uniform 
real property acquisition policy and practices, forbidding certain prior 
unjust practices, and requiring individual co nsideration for each 
landowner. 1'1us, the guidelines should serve the purpose of assisting in 
conservation of judicial time, the expediting of the judicial process, the 
removal of confusion and the enhancement of the quality of justice. 

II 

Fair and accurate statistical credit for 
the judicial work performed should be assured . 

The courts are considered for many of their critical needs on the 
basis of their statistics particularly those that apply to the number o f 
caae1 filed and to the weighted caseload. Regardless of personal modesty 
or the indifference of any particular judge to receiving fair credit for 
his condemnation caseload, it is, neverthe l~ss, important in the overall 
evaluation of the needs of the courts that fair credit be received in each 
inetance. 
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PROPOSED STANDARD GUIDELINES 

Guideline 1 

For each tract, economic unit or ownership for which the just 
compensation is required to be separately determined in a total lump sum, 
there shall be a separate civil acti on file opened by the clerk which 
•hall be given a serial number, as given all other civil acti o ns. For 
each such civil action, a separate J. S. 5 card shall be prepared on filing 
and a separate J.S. 6 card prepared on closing of each such separate civil 
action. The condemnor's counsel shall make the initial determination of 
each tract, economic unit or ownership for whi ch just compensation is 
required to be separately determined in a lump sum, subject to r evie w by 
the court after filing. 

Guide I ine 2 

The file in the ci vil act ion containing the first comp laint filed 
under a single declaration of taking shall be designated as the Master 
File for all the civil ac tions based upon the single declaration of 
taking. The numerical designation as the Has ter File sha 11 be shown by 
adding as a suffix to the civil action serial number the symbol MF 
(In the blank shall be inserted a code number or numbers, selected,.-~b-y~t~h~e 

condemnor, designating the project or projects and the number assigned the 
declaration of taking with which the property concerned is connected.) The 
single declaration of taking shall be filed in the Master File only. In 
all other civil actions for condemnation of property which is the subject 
of the declaration of taking, an appropriate refe rence to the Master File 
number in a standard form of complaint shall be deemed to incorporate in 
the cause the declaration of taking by reference and shall be a sufficient 
filing of the decl aration of taking referred to. 

For example, assuming that the civil serial number assigned t o the 
first complaint under a single declarat io n of taking is C.A . 72-20,000, 
that the project number selected by the condemnor is 500 and the 
declaration of taking ia the first in the project, the Master File Number 
would be C.A. 72-20,000-MF 500-1. 

Guideline 3 

For the civil action desi gnated as the Master File, there shall be a 
separate complaint. At lhe option of the condemno r, this complaint and 
exhibits shall (1) describe all owners and ot her partiea affected and all 
properties that are the subject of the declaration of taking, or 
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(2) describe only the owner or owners of the first property or propertiee 
in the declaration of taking for which the issue of just compensation is 
separately determinable. 

Guideline 4 

In order to reduce administrative, clerical and secretarial work, a 
standard form of complaint(~ USAM 5-4.801, supra}, printed, 
photocopied, mimeographed or otherwise produced in numbers, may be used 
for each civil action filed to condemn a tract, economic unit or ownership 
for which the issue of just compensation is required to be determined in a 
single lump sum. In the body of the complaint it shal 1 not be neceuary 
to designate the owner or owners of the property concerned, other parties 
affected by the civil action, or to describe the property concerned in the 
civil action. 'nle names of the owners and other parties affected and the 
description of the property concerned in the civil action may be set forth 
in an exhibit or exhibits incorporated by reference in the standard form 
of complaint and attached thereto. 

Guideline 5 

In any notice or process required or permitted by law or by the Rule• 
of Civil Procedure (including but not limited to proceea under Rule 
71A(d), Federal Rules of Civil Procedure), the condemnor at its option, 
may combine in a single notice or process, not ice. or process in as many 
separate civil actions as it may choose in the intereat of economy and 
efficiency. (See USAM 5-4.804, supra.) 

Guideline 6 

A district court should adopt a local rule or general order to the 
effect that the filing of a declaration of taking in the Master File 
constitutes a filing of the same in each of the actions to which it 
rel at ea. 

NOTE: An essential element of the Maeter File aystem is that the 
filing of the declaration of taking in the Master File shall conatitute a 
filing of the same in each of the separate actions to which the Master 
File relatea. 'nlis is of particular significance becauae the Declaration 
of Taking Act, 40 U.S.C. l258a, specifies filing of the declaration of 
taking "in the cause." If the filing of the declaration of taking ia 
defective , the veating of the title to the subject property in the United 
States under the Act ia jeopardi~ed . To ensure that the filing of a 
pleading in the Maater File will legally constitute a filing in the 
several related actions, it is coneidered necessary that each district 

MARCH 19 , 1984 
Ch. 4, p. 105 

1984 USAM (superseded)



UNITED STATES ATTORNEYS' MANUAL 
TITLE 5--LAND AND NATURAL RESOURCES DIVISION 

court, as part of the implementation of this system, adopt a local rule of 
procedure giving the desired effect to the filing of pleadings in the 
Master File. 'nle following language for such a rule is suggested: 

Where the United States files separate condemnation 
actions and a single declaration of taking relating to 
those separate actions, the clerk is authorized to 
establish a Master File in which the declaration of 
taking may be filed, and the filing of the declaration 
of taking therein shall constitutue a filing of the 
same in each of the actions to which it relates. 

Guideline 7 

A district court may adopt a local rule or general order that , unless 
otherwise ordered, all issues of just compensation involved in a single 
declaration of taking shall be consolidated for a joint hearing and trial. 

CONCLUSION 

Since the Department of Justice is voluntarily cooperating with the 
courts in seeking an appropriate and workable solution on the subject to 
the end that the administration of justice will be both improved and 
expedited, the district courts, in return, should be careful not to apply 
these guidelines in any particular situation so as to unnecessarily burden 
the Department of Justice. 'nlese guidelines should be applied so as to 
expedite justice to all parties. 

5-4.912 9-Poiot Program for Settlement or Dismissal Within One Year 

The following specific suggestions for a procedural program are 
designed to aid in securing the settlement or trial of a condemnation 
action within one year of its institution: 

A. Inspect the property as soon as possible. 'There is no substitute 
for thorough knowledge of the property for either settlement negotiations 
or trial purposes. 

B. Promptly request continuation of title evidence ( s ee US AH 
5-4 . 533, supra and USAH 5-4.927, infra) to the date of recordation of 
declaration of taking, judgment on declaration of taking or lie pendena, 
and, if you have difficulty in obtaining such evidence, reque-.C-as1iatance 
from the Department. 
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C. Review agency appraisals within 10 days . Satisfy yourself both 
a• to the adequacy of the appraisal report and of the ability of th e 
appraiaer to be an effective witness. Appraisal reports must, or course, 
be updated to reflect valuat ions as of the date of taking. This will 
aupply trial counsel with current information concerning the case , wil l 
enable him/her to determine whether an additional appraisal is nece ssary, 
and vill put him/her in a position to conduct meaningful settlement 
negotiations or be ready for trial. When further appraisal services are 
deemed neceaaary, promptly submit a Form OBD 47, together with executed 
Foru USA-157 and LN-11 (USAM 5-4.864, supra), if fee is over $2,500, for 
that purpoae . If a proposed fee of $2,500 or more for appraisal services 
ia aubmitted by an appraiser, proposals f r om two other qualified 
appraisers must be obtained whenever possible. In the event some of the 
printed instructions on Form LN-116 (USAM 5-4.864, supra) are not 
pertinent, they may be deleted. When and if approved, a copy of this 
agreement will be forwarded to the U.S. Attorney and to the appraiser, at 
which time the work may proceed. Tiie last copy of this package agreement 
ia to be retained by the appra iser for his /her records. See USAM 5-9.100 

.!.!_ ..!!i·• for information as to the preparation and revi ew of appra isals by 
peraonnel of the offices of the U.S. Attorneys, the Land and Natural 
Reaources Diviaion, and the acquiring agencies. 

D. Commence serving parties or publishing against them with in 30 
day• of the receipt of the continuation title evidence. Personal service 
should, of courae, be effected whenever possib le . Service or pub lication 
ahould be completed within 60 days. (See USAM 5-4 . 525, supr a, and USAM 
5-4.925, infra.) 

!. Adviae the Department of important legal issues within 30 days or 
aa aoon as they develop after that time . nte Department has, indexed and 
readily available, many briefs and memoranda of law covering legal issues 
which have developed in condemnation cases, and the Department is willing 
to undertake research on other issues; but it must first be informed of 
the problems which you have encountered before it can be of maximum help 
to you. 

F. Service or publication should be completed within 60 days. 

G. There should be a thorough exploration o f settlement 
poeaibilities within 90 days. Use your settlement authority to the 
fulleat extent possible. Outside of direct purchase, which the acqui ring 
agencies have been urged to accomplish whenever possible, amicable 
aettlement represents the quickest and most satisfactory wa y for a 
government to acquire privately owned property. (See USAM 5-4.630, supra, 
and USAM 5-4-925, infra.) 
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H. Wherever local practice and the condition of court calendars will 
permit, a pre-trial should be held within six months. In addition to 
resolving preliminary matters, such as discovery, objections to the 
taking, motions, methods or trial, etc., a pre-trial setting necessitates 
an examination of positions and frequently acts as a spur to serious 
settlement negotiations. A later pre-trial, or even pre-trials, may prove 
to be necessary if the case is to be tried on its merits. 

I. Trial should be set within a year. If c ircumstances beyond your 
control preclude this, then the earliest possible trial setting should be 
sought. 

5-4.913 Policy Regarding Consent To Trial of Condemnation Cases by United 
States Magistrates 

The Federal Magistrate Act of 1979 (Pub. L. 96-82) authorized United 
States Magistrates to conduct any or all proceedings in a jury or non-jury 
civil matter and order the entry of judgment in the case, when speci­
fically designated to exercise such jurisdiction by the district court or 
courts he/she serves, provided the parties consent thereto. The Act 
preserves to the parties the right to appeal as from a judgment of the 
district court. 

This Division is favorably disposed to the use of United States 
Magistrates to conduct the trial of condemnation cases and to enter 
judgment therein whenever, in the opinion of the responsible attorney, 
consent to such trial would be in the litigating interests of the United 
States. Because of the very large number of condemnation cases pending 
throughout the country and the difficulty generally experienced in 
obtaining trial time for these cases, the option of consensual trial by 
magistrate provides an effective means of expediting the disposition of 
condemnation cases in appropriate circumstances. 

Accordingly, it is the policy of this Division to encourage, in 
appropriate cases, consent to the conduct of condemnation trials by United 
States Magistrates if the attorney in charge of the case determines that 
trial before a magistrate would be in the litigating interests of the 
United States. In making this determination (on an individual case 
basis), all relevant factors should be considered, including the 
complexity of the case, the relief sought, the amount involved, the 
importance and nature of the issues raised, and the likelihood that the 
referral of the case to the magistrate will expedite resolution of the 
litigation. 'lbe attorney in charge of the case should similarly determine 
whether the consent should be to a trial by the magistrate or by a jury 
presided over by the magistrate. 
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The Federal Magistrate Act of 1979 provides that where a magistrate 
ia deaignated to exercise civil litigation jurisdiction, the clerk of 
court shall, at the time the action is filed, notify the parties of their 
right to conaent to the exercise of such juriadiction. In many district•, 
however, there are backlogs of condemnation cases that were filed before 
the October 10, 1979 enactment of the Act for which such notifi c ation has 
n o t be en g i v e n b y the c 1 e r k . Ac c o rd i n g I y , th i • Di v i s i o n u r g e • t h e 
responsible attorneys to review their cases and determine which, if any, 
are appropriate for trial before a magistrate and that such action as 
necessary and appropriate be taken to notify the parties thereto of their 
right to consent to the magistrate's exercise of litigation juriadict ion. 

5-4.920 Condemnation Procedures - Filing and Serving Complaints 

5-4.921 Materials to be Secured From Acquiring Agency By United State• 
Attorney Upon Being Authorized to Institute Action 

Upon the receipt of a requeat to institute condemnation proceeding•, 
the U.S. Attorney shall request the following from the local office of the 
acquiring agency: 

A. A check for the amount of the estimated compensation, in those 
case• where a declaration of taking is to be filed, if a check wa• not 
tra·nemitted with 'the request to institute the proceedings; 

B. A sufficient number of copies of the property description of the 
condemned land; 

C. If the description of the estate condemned is lengthy, a 
sufficient number of copies of the description (this often ia desirable in 
ea1ement caaea); and 

D. Such title evidence as is presently available . (See USAH 
5-4.530, supra.) 

Th i a description of the estate and of the land condemned, referred to in B 
and C above, may be attached aa exhibits to and incorporated as a part of 
the complaint, the notice of condemnation, and other orders and pleadings, 
where deemed necessary, in order to avoid the neceaeity of retyping auch 
deecri~tiona, with conaequent chance for error. Theae deacriptiona 
usually will be mimeographed upon request to the acquiring agency . 
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5-4.922 Documents to be Prepared By United States Attorneys Prior to 
Filing Condemnation Action• 

After receiving the material deacribed in USAM 5-4.921, supra, the 
U.S. Attorney shall prepare: 

A. Complaint in condemnation (aee Rule 71A(c), Fed. R. Civ. P. and 
USAM 5-4.801 or 5-4.802, afpra). nte--complaint in condemnation must not 
vary in form or substance rom any instructions given by the Department 
and, if there is any variance, the Department must be advised at once of 
such changes and the reasons therefor; 

B. Clerk's receipt if a declaration of taking is t o be filed shoving 
the deposit of estimated compenaation; 

C. Motion and order for delivery of poaaeasion, if requested by the 
Department (.,!!! USAM 5-4.526, 5- 4.817, 5-4.827, supra); 

D. Notice• of condemnation for 1ervice upon defendants (see Form 28, 
Fed. R. Civ . P., or USAM 5-4.804, supra); 

l. Lis pendena notice, if neceaaary (aee USAM 5-4.524, supra); and 

F. Form letter• to purported ovnera notifying them of the 
proceedings and of their right to withdraw the deposit, upon proof of 
ownership (aee USAM 5-4.805, aupra). 

5-4.923 Procedure• in Filing Complaints in Condemnation 

After all the document• liated in USAM 5-4.922, supra are prepared, 
the U.S. Attorney ahould: 

A. File the complaint (see USAM 5-4.801 or 5-4.802, supra) and the 
declaration of taking, if one haa been furnished; 

B. In caaea where a declaration of taking ia filed, deposit the 
check for the eat imated juat compenaat ion in the reg ia try of the court, 
and have the clerk execute the clerk's receipt in duplicate; 

C. When requested, file a motion for order for delivery of 
poaseaaion (aee USAM 5-4.817, supra), and preaent an order for delivery of 
poueu ion (aee USAM 5-4. 82 7, aupra) to the court u soon u pou i ble 
(depending upon l ocal practice and the ciTcumatances of a given case, a 
hearing on auch a motion, after notice and service, may be required, 
eapecially where the condemned tract ia not vacant land); 
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D. Deliver to the clerk, or band to the United State• Marehal 
(dependin1 on local practice), a notice of condnmatioo, eee USAM 5-4.804, 
1upra, or for each defendant unle•• be/1he bae executed a waiver of 
1ervice, .!.!.! USAH 5-4.836, 1upra. (Tvo copiee of each 1uch notice vill be 
required; one copy for 1ervice on the defendant and one copy which the 
United States Marshall will make hia/her return.) 1 

!. Record in the local land record• the li1 penden1, a copy of the 
declaration of taking or a copy of the judsaeot on declaration of takin&, 
a1 provided in USAH 5-4.524, 1upra; 

F. If an order for delivery of poeee1eion (!!!_ USAM 5-4.827, eupra) 
hae been entered, hand two certified copiee of euch order for each 
defendant to the U. S. Harehal, one for pereonal eervice and the other for 
the Harehal'• return; 

C. If a declaration of takio& ha• been filed, mail a form letter 
(1ee USAH 5-4.805, eupra) to each defendant. 

5-4.924 Procedure• in Continuing Title Evidence 

It i1 the seneral practice in condemnation caeee for the acquiring 
•&ency to furnieh the Department vith the preliainary evidence of title to 
land. (Infonaation with reepect to acceptable type• of evidence of title 
i1 aet for the Standard• for the Preparation of Title Evidence in Land 
Ac,ui1ition by the United State•, USAM 5-15.000 . ) Thia preliainary 
evidence of title vill nece11arily predate the in1titution of proceeding•, 
often by a 1ubatantial period. For purpo1e1 of io1titutin1 1uit, the 
preliminary evidence of title ••y properly be relied upon for 
identification of thoae per1on• to be joined aa original defendant•. But 
pri·or to the dittribution of any fund1 of depotit, 1ettleaent of the 
claim, or judicial determination of ju1t coapeneation, the evidence of 
title autt be continued to a tiae iamediately eubtequent to the 
coaaenceaent of notice by recordatioo of li• pendent, declaration of 
takin1 or judgment thereon to di1c~o1e the 1tate of title at the time. 
l•••d upon the infon11ation diecloeed by the continuation of the evidence 
of title, any additional partie1 ehovo to have, or vbo may claia to have, 
any intereat in the property involved aJlt be joined a• defendant• in the 
ca•e and any change• in the•tnamina of nece11ary and proper partie1 
defendant allt be effected (aee USAH 5-4.531, 1upra). 

To continue the title evidence after the in1titution of an action, 
the U.S. Attorney 1hall reque1t the local office of the acquirin& aseocy 
to furni 1h : 
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A. Title evidence, properly ex t ended t o a date subsequent to the 
time of filing the complaint in condemnation, in those states wh e re such 
filing constitutes noti ce; or to the time of recordation o f either a lie 
pendens noti ce, a declaration o f taking, or a judgment on de cl aration---of 
taking. See USAH 5-4.524, supra. 

IL Copies of options, if any, on the land ac quired. See US AH 
5-4 . 523, supra; and 

C. Certificates as to parties in possession and mechanics' liens 
cl..ims (.!.!:.! USAH 5-4.831, supra), dated immediately following the 
recordation of the lis pendens notice or the declaration of taking. 

Upon receipt of the title evidence , duly ext ended, and certificates 
as to parties in possession and mechani cs' li ens, the U.S . Attorney shall : 

A. If the desc ription of the property in the title evidence differs 
from that in the de c laration of taking, request that the title evidence be 
amended or obtain a statement that the land examined by the title examiner 
is the same as that des c ribed in the dec laration of taking; 

B. Examine the title evidence and such certificates to determine the 
persons having a possible compensable interest who should be joined as 
parties defendant: 

1. When joining unknown heirs and devisees of a deceased 
peraon, or any other persons having an apparent interest whose names 
cannot be ascertained, always add "unknown owners" as parties 
defendant; and 

2. Always join the state as a party defendant when you have 
named as parties defendant heirs in an unprobated estate, who are 
expected to share in the award. This is to clear inheritance tax 
liability whi ch must be satisfied; 

C. If any parties are found by the title search to have an interest 
in the property who were not joined in the original complaint, prepare and 
file a pleading by which they may be joined as parties defendant. This 
may be accomplished by: 

l . A motion and order to add additi onal parties (see USAH 
5-4.811, supra); 

2. A supplemental complaint to add parties; or 
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3. An amendment to the complaint to add parties ( see USAH 
5-4.809, supra); 

0. Where a party dies or becomes incompetent, move for a hearing on 
a motion to substitute parties as provided by Rule 7 lA(g), Federal Rules 
of Civil Procedure, and effect service on the necessary parties as 
provided in USAM 5.4.340 et seq., supra. As to transfers of in terest, 
however, see the Anti-Assignment Act, 31 U.S.C. 1203, and United States v. 
Dow , 3 5 7 U • S • l 7 ; 

E. Obtain appropriate service of notice upon add itional parties in 
the same manner ae parties named in the original complaint in condemnation 
(see USAM 5-4.525, supra and USAM 5-9.925); and 

F. Request a current tax statement from the applicable taxing 
authorities (see USAM 5-4.834, supra) and a current statement from other 
lienholders (see USAM 5-4.835, supra) and take step• to see that all taxea 
and aueaamenuwhich are a lien .. o f the date of taking are satisfied 
either by payment out of the deposit or by requiring the landowner to 
furnish a receipt or other evidence of payment. 

5-4.925 Procedures in Serving Notices of Condemnation 

A. Personal Service. Personal service of the notice of condemnation 
(.!.!_! USAM 5-4.804, supra) muat be made under Rule 71A(d)(3), Federal Rules 
of Civil Procedure, upon any defendant whose residence is known wh o 
resides within the United States or its territories or insular posses­
sions. The United States Marshal for the district in which the defendants 
reside should be requested to make personal service upon defendants living 
outside the territorial limit• of the court in which the case is pending. 
A sufficient number of copies of the notice should be furnished the United 
States Marshal for service upon defendants, for the return of servi ce 
pursuant to Rule 4(q), Federal Rules of Civil Procedure, for the United 
States Marshal's files and for use by government counsel in charge of the 
case. In jurisdictions in which notices are served on defendants 
immediately after the filing of the case, such notices should be 
accompanied by a statement showing the amount deposit ed as estimated just 
compensation, the procedure to be followed in obtaining disbursement of 
the funds, and other helpful info rmati on that will fa cili tate the 
disposition of the case. See form letter, USAM 5-4.805, supra. 

B. Service by Publicati on. The same form of notice is used for 
service by publication as for ?ersonal service (see USAM 5-4.804, supra). 
If constructive service is requi red : 
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l. Prepare certificate for service by publication (see USAM 
5-4.818, supra ); 

2. Arrange for its publicati on in the manner provided by Rule 
7l(A)(d)(3)(ii), Federal Rul es of Civil Procedure; and 

3. Only those not personally served need be named and the 
n o tice to be published should contain only the shortest legal 
d~s c r i p t i on suffi c ient to identify the property. 

When pub l i ca ti on has been completed: 

1. Obtain from the publisher the required proof of publication, 
and 

2. Prepare the certificate of publication (aee USAM 5-4 . 819, 
supra) and mailing as required by Ru le 7l(A)(d)(3)rrrJ, Federal Rule• 
of Civil Procedure. 

C. Servi ce Upon Minors and Incompetents 

Minors and incompetents are served in the manner prescribed by the 
l aw of the state . It will often be necessary to secure the appointment of 
and effect service upon guardians ad litem . The appointment of and 
service upon attorneys ad litem is necessary for those i n the Public 
Health Service on duty W1th the Armed Forces (aee USAM 5-4.525, supra) . 

When personal s ervice has been completed and publication of 
construc tive service has been commenced, a copy of the actual published 
noti ce , accompanied by the United States Marshal's returns of all persona 
served with summons and a list of those defendants whose appearances have 
been entered, should be forwa rded to the Department . 

5- 4.930 Condemnation Procedures - Prosecution of Actions 

5-4. 93 1 Rea pons es to Cha 11 engea of a Taking 

A. Insufficient Defenses. 

If th e ans wer filed by a defendant c ont ains allegations or 
contentions which are insufficient as a m.atter of law, or objections to 
the taking whi ch are not timely filed (see USAM 5-4.541, supra) : 

I. File a motion to strike on behalf of the governme nt; and 
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2 . Have 1uch motion 1et dovn for an immediate hearing, if 
nece11ary. 

B. Challenge of Right to Take. 

If the an1ver filed by a defendant raiaea the i aaue of the 
government'• right to take the property, or a motion i1 filed by the 
defendant to di1mi11 the proceeding or to vacate the declaration of taking 
or the order for delivery of po11e11ion : 

1. If time peraita, the anawer or motion 1hould be aent to the 
Department for coaaent before filing a re1pon1ive pleading; 

2. Othervi1e, fi l e a motion t o 1trike on behalf of the 
governaent. (N.B. Berman v. Parker, 348 U.S . 26; United State• v . 
Carmack, 329 U.S. 230); 

3. In lieu of a motion to 1trike, you may file a motion for 
1ummary judgment and/or judgment on the pleadings aa to the right of 
the government to condemn the property in que1tion ; and 

4 . Have the motion 1et for a hearing, if nece11ary, at the 
earlie1t po11ible date. 

C. Not ice to the Department. 

The Department 111u1t be notified promptly of the outcome of all 
hearing• and argument• upon 1uch motions, and you 1hould 1end two copiea 
of the following in1trument1 to the Department : 

1 . Answer of the defendant; 

2. Motion to •trike (or other appropriate mot ion) if filed on 
behalf of the United Statea, and any memorandum of law filed in 
1upport thereof; and 

3. Order of the court ruling on 1uch motion . 

5-4.932 Procedure• for Excluding or Di1111i11ing Land From Condemnation 
Proceeding 

If authorization ie received froa the Department for the exclueion or 
d i 1mi11al of land from a proceeding, the U.S. Attorney shall: 
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A. If a declaration of taking has been filed, endeavor to s tipulate 
(..!..!.!. USAM 5-4.813, supr~) with the former o wners, pursuant to 40 U.S.C. 
l258(f), for the excluuon o f such property from the proceeding and the 
reveatment of title thereto in the former owners. ( Absent a stipulati on, 
no reveatment ia poaaible.) The atipulation should wa ive, aa to any land• 
ao excluded or d i emiaeed, any claims to coata or attorneys' fees by reaaon 
of the proceeding . See Section 304( a ) of Pub. L. 91-646, approved January 
2, 1971, 84 Stat. 1906. (~ USAM 5-4.558, •upra.) The stipulati on 
ehould provide for the return of the eatimated compensation for euch 
reveated property to the United States. If the government had possesaion 
of the property for a period of time, the stipulation ahould fix the 
amount of compenaation for the period of such occupancy, or specifically 
include a waiver for auch temporar y use and occupancy or for damages 
reaulting from the inetitution of the proceedings. If no agr~ ement is 
reached, a hearing ae to compenaation due , if any, will be necess ary . See 
USAM 5-4.941, supra. 

B. If no declaration of taking haa been filed, diamise the property 
in quea tion from the proceeding•, pursuant to Rul e 7 lA( i), Federal Rules 
of Civil Procedure. See USAM 5-4.813, eupra, unleee otherwise instruct ed 
by the Department. 

5-4.940 Condemnation Procedurea--Juat Compenaation, De termin a ti on and 
Payment 

5-4.941 Procedure for Aacertainment of Just Compensation 

When aervice haa been completed, the caae should be pr oae cuted to a 
speedy concluaion in order to reduce the amount of interest on any award 
in exceas of the amount which has beeen deposited in court. Prompt action 
should be taken to conc lude the case by settlement, either on the basis of 
an option (see USAM 5-4.523 , aupra ) or a compromiae offe r (aee USAM 
5-4.620 _!!seq., supra) or by having t he case set for an early trial on 
the issue of just compensation. 

A trial setting should be delayed only if settlement is imminent. If 
a settlement agreement appeara unlikely, set the case for trial aa aoon as 
pouible. 

A. The Department must be adviaed, u far in advance thereof as 
poaaible, concerning all dates o f hearings, triala , or argumenta, 
including continuances thereof. 
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B. Rule 71A(h), Federal Rules of Civil Procedure, authorizes the 
court when a jury has been demanded to appoint a commission instead of a 
jury to try the iaaue of juat compensation when certain conditions 
prevail. (Note that the forms of complaint contained in USAM 5-4.805, 
supra, and USAM 5-4 . 806, supra, contain a request for a jury which may be 
deleted except in the cases set out at USAM 5-4.551, supra.) In respect 
to Teference to a commission, except as to tracts included in a small 
tract program (see USAM 5-4.913, supra), and other tracts involving no 
unusual legal problem or substantial value, the procedure set out should 
be followed: 

1 . If a motion for reference to a commission is filed by a 
defendant or if the court indicates that he/she is considering the 
appointment of commissioners, you should immediately notify the 
Department of this fact, together with your recommendations as to 
whether objections should be made to the appointment of a commission, 
and await instructions; 

2. If the court appoints a commission on its own motion, 
immmediately notify the Department and give your recommendation as to 
whether or not objections ahould be filed to the order of the court . 
If possible, no objections should be filed to an order appointing a 
co111Diasion without first obtaining the approval of the Department; 

3. If, in your opinion, a commission should be appointed in a 
case, notify the Department to that effect and await instructions 
before requesting the appointment of a commission; and 

4. If a commiasion is appointed, submit a request to incur the 
expense of USA-41 (see USAM 5-4.861, s~pra), accompanied by the order 
of the court appointing the commission and setting feea for the 
co11111iasionera. Fees for commissioners are controlled by Pub. L. 
94-41, H.J. Rea. 499, June 27, 1975, and limited to the daily rate 
allowed a GS-18 . 

5-4.942 Procedure for Retaining Services of an Independent Appraiser 

A. A requeat to the Department to retain the service• of an 
independent appraiaer should be submitted on Form CBD 47, and should 
indicate: 

1. The amount to be paid the expert for an appraisal in a lump 
•um (however, you should sh'ow the estimated number of day• required 
for such appraiaal); or 
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2. The rate per diem and the estimated number of days neceasary 
to prepare the appraiaal. 

B . Submit a separate Form OBD 47 for eac h auch appraiaer which 
includes hia/her fee for conferences with you in preparation for trial and 
for teetifying at trial, generally on a per diem rate, giving the 
anticipated number of daya required for auch purpoeea. If it ia 
anticipated that euch conference• and trial will not occur during the 
current fiacal year, do not submit an OBD 47 for theae aervices until 
after the end of the current fiacal year, as funds otherwise will be aet 
aeide for auch purpoae which could be uaed for other purpoeea during the 
fiecal year . '11\e expenae muet be juetified . See USAK 5-9.231, aupra. 

C. If the service• of the appraiser, previously authorized, will not 
be utilized, in whole or in part, immediately notify the Department, ao 
obligated fund• iuy be releaaed . 

D . When an independent appraiser ia to be retained, you ahould be 
aure that hie/her appraieal ie made before improvement• have been removed 
or the condemned property ie otherviae altered. 

IL To inaure efficiency in incurring appraisal and expert vitne•• 
expense•: 

1. Secure adequate appraiaah from the acquiring agency; 

2. Incur expen•e• only where nece11ary; and 

3 . Negotiate a fair price for appraiaera' aervicee. 

1. Upon receipt of appraisal data; 

1 . !xamine appraiaala carefully; and 

2. Al neceuary, arrange for conaultations and viewing of the 
land with the appraieer. 

C . If the acquiring agency haa agreed to re imburae the Department 
for the coet of obtaining the aervice• of the independent appraieer , then 
the uaual pay voucher ehould be eubmitted to the United Statee Harehal'• 
office for payment. In eupport of the voucher, the bill of the appraiaer 
and a copy of the reimburaement agreement from the acquiring aaency ehould 
be aubmitted with • cover Mm<>randum adviaing the United State• Harahal 
that a copy of theee docU1Bent• ahould be aubmitted to Financial Manager, 
Executive Office for U.S. Attorney•, lbom 1618, Hain Buildina, who will 
contact the acquiring agency to obtain reimbureement. 
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5-4.943 Procedure for Distribution of Funds Deposited in Court 

Funds deposited with the declaration of taking and any funds 
thereafter deposited in court should be promptly distributed. To this 
end, the U.S. Attorney should: 

A. Obtain promptly and review all information available aa to the 
ata.te of the title to the property and any liens, taxes, and encumbrances 
thereon. 

B. Adv iae the defendants or their counael by letter ( ae e USAH 
5-4.805, eupra) of the fact that funds have been deposited in court , and 
offer all poeeible assistance in obtaining the diebursement of euch funds, 
Suggeated fonne for uee in processing such disbursements are aet out at 
USAM 5-4 .814 , 5-4.815 , 5-4.824, and 5-4.825, supra. By this procedure the 
landowner makes written application through the U.S. Att orney, vho makes 
an appropriate motion to disburse, attaching the defendant'• avorn 
application . The court may enter its order either with or without a 
formal hearing. 

1. If the fonner owner's title is clear and unencumbered all of 
the funds deposited may be disburaed to him/her. 

2. If the title ia encumbered, sufficient funds should be 
retained in the registry of the court to pay all liens on the 
property and to eatisfy claims of any third persons whoee interest is 
diacloeed by the title evidence. 

3. If additional funds are deposited pursuant to a deficiency 
judgment, the defendants should be advised when the funds are 
available for withdrawal. 

4. When funde cannot be disbursed because the owner cannot be 
located, or for other reasons, an order should be sought immediately 
requiring the clerk to dieburee the undistributed balance to the 
Treaaury of the United Statee at the expiration of the five-year 
period pursuant to 28 U.S.C. 12042 . One certified and one 
uncertified copy of the order should be tranemitted to the 
Department, together with two copies of the certificate of deposit 
showing the deposit in a federal depository. See USAM 5-4.555, 
supra. 
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5-4.944 Procedures in Hoving f o r a Ne w Trial o r Objection to a 
Commission's Award 

If trial has been to a judge or jury, and the award or verdict 
mat e rially exceeds the government's testimony: 

A. In prope r cases entry of judgment should be delayed, if possible, 
in order to obtain additional time within which th e Department may 
consider a motion for a new trial. 

B. Within ten days after entry of judgment, or such additional time 
as allowed by the court, file a motion for a new trial, unless instructed 
othervise, setting forth vith particularity all grounds for the motion. 

C. Prepare and file a brief on the motion and arrange for a hearing 
thereon. 

If the trial was held before a commissi on, resulting in an award 
which materially exceeds the government's testimony: 

A. When the report of the commission is filed with the clerk of the 
court, submit to the Department a copy o f the report and your 
reconmendations as to filing objections and exceptions to the award. 

B. If objections are to be filed they must be filed within ten days 
from the date the report is lodged vith the clerk and Rule 6(b), Federal 
Rules of Civil Procedure, requires that they be full and complete and 
state •pecifically the grounds therefor. See Uni ted States v. Herz, 376 
U.S. 192; Horgan v. United States, 356 F.2d'"'1"7 (8th Cir.). The objections 
cannot be amended later to include additional grounds. Exceptions must be 
specifically directed to defecta, such as failure to disclose how the 
commission came to its dollar figure, what weight it gave to a particular 
witness or a particular sale, etc . Moat important is explicit detail as 
to hov baaic disputes were resolved. In most cases, the disputes turn on 
a few items, for example, value of bottomland, extent of cultivable 
acreage, degree of flooding before the taking, or severance damage. 
Exceptions should demand detailed findings in each such regard. 

C. Exten•ion should be obtained to give time for con sideration by 
the Department of: 

1. The necessity for obtaining the transcript; or 

2. The adviaability of filing objections. 
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D. If objectione are filed, prepare and file a brief in 1uppor t 
thereof, and arrange for a hearing. 

E. If the court refu11e1 to extend the time within which to prepare 
and file adequate objection• which appear to be warranted, prepare and 
file 1uch objection• and immediately advi1e the Department. 

If the motion for new trial ie granted or the objection• to the award 
are sus tained: 

A. Send one certified and one plain copy of the order of the co urt 
to the Department; 

B. Proceed with a new trial or other action directed by the court ae 
expeditiously as poseible; 

C. Advi1e the Department of the re1ult1. 

5-4.945 Procedure• in Securing a Check to Sati1fy Deficiency Judgment 

Upon the entry of judgment• fixing compen1ation and ordering the 
depo1ita of deficiencie1: 

A. In acquisition• for the Department of the Interior, General 
Service• Administration and for the Department of the Navy, if the 
judgmente are 1ati1factory and acceptance of the award ha1 been approved 
by the local authorized repre1entative of the agency, send one certified 
copy and one plain copy of the judgment to the deaignated local 
repre1entative with a reque1t for a check i n sati1faction of the 
deficiency, and 1end one certified and one plain copy of the judgment to 
the Department of Ju1tice. 

B. In acquisition• for the Department• of the Army and Air Force, if 
the judgment i1 not in excese of the highest testimony of the valuati on 
vitne1s for the government or in caeee where there are stipulated 
judgment•, eend one certified copy and two plain copiea of the judgment to 
the local District Engineer with a reque1t for a check in eatisfaction of 
the deficiency, and aend one certified and one plain copy of the judgment 
to the Department of Juetice. 

C. In acquiaition1 for all other agenciee: 

1. Send one certified copy and three plain c opiee of the 
judgment to the Department; and 
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2. Request that the check be obtained. 

5-4.950 Procedure• for Proce11ing Settlement Offers 

5-4.951 Procedure With Respect to Processing Settlement Offers 

If a settlement offer is received, the U.S. Attorney should: 

A. Aacertain in writing the views of the local office of the 
acquiring agency; 

B . Formulate his/her ovn views of the offer, baaed upon the 
compatibility of the amount of the settlement with the sound appraiaal1 
upon which the government would rely as evidence in the event of trial, 
having due regard for probable minimum trial coats and risks. 

5-4.952 Settlement Offer Within Authority 

If the settlement offer is within the authority of the U.S. Attorney 
(eee USAM 5-4.630, supra) and he/1he and the representative of the 
acquiring agency both believe that it should be accepted, the U.S. 
Attorney ehould: 

A. Draft and have executed a stipulation between the United State• 
and the defendants in question (1ee USAM 5-4.816, supra). The stipulated 
amount should be inclueive of intereet; 

B. Have judgment entered on the stipulation (see USAM 5-4.826, 
aupra). The judgment should provide for a aetoff aga'Tnat the agreed 
coapeneation for any improvements or timber removed from the premises 
under agreement with the former owner. If no deficiency depoeit will be 
required, the judgment should be prepared in seven co pi es: two for the 
Department (one certified and one plain), one for the U.S. Attorney'• 
office, one for the acquiring agency, one for the defendant, and the 
original and one copy for filing; 

C. If a deficiency deposit is required, request a check for such 
deficiency from the District or Diviaion Engineer in Army, Air Force, AEC 
or NASA -caaea, the district Public Works Officer or the Region4l Office of 
the Bureau of Yard• and Docks in Navy cases, the Regional Commissioner in 
General Services Administration cases and the local representative in 
Department of the Interior cases. A copy of the request together with 
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tvo copiea of the judgment ahould be submitted to the Department. The 
requeat is made through the Department in cases instituted on behalf of 
other agenciea. For number of copies to be forwarded, aee USAM 5-4.945, 
aupra; 

D. Submit a prompt report of the settlement to the Department, using 
Form USA-155 (aee USAM 5-4.868, supra), or furnish such information by 
letter; 

E. The judgment (see USAM 5-4.826, supra) fixing compensation should 
direct that diatributio"fi'"be made of the award; if it does not, prepare a 
motion and order for distribution (see USAM 5-4.815, and 5-4.824, supra); 

F. If no declaration of taking has been filed a final judgmen t 
ahould be entered after the judgment fixing compensation has been 
aathfied by payment, reciting that fact and vesting title in the United 
States. If a declarati on of taking has been filed, the judgment should 
confirm title in the United States; and 

G. Send the Department one certified and one uncertified copy of the 
atipulation (aee USAM 5- 4.816, supra) and judgment (see USAH 5-4.826, 
aupra) thereoilTaend additional coplea of the judgment-;-&s specified at 
USAM 5-4.945, supra), together with all t itle evidence, the certificate of 
inapection and possesaion (.!!! USAM 5-4.831, supra ) , and the recei pt of 
the clerk, in duplicate. If a final judgment has be en ent e r e d, as 
indicated in F above, one certified and one plain copy should be furnished 
the Department . 

5-4.953 Settlement Offer Exceeds Authority; Lsck of Agency Concurrence 

If the offer of settlement exceeds th e U.S. Att orney's delegated 
authority (~ USAM 5-4.630, supra ) or the acquiring agency does not 
concur in the proposed settlement, the U.S. At torney should: 

A. Submit the offer to the Departmen t for conside r ation on Form OBD 
43 (eee USAM 5-4.867, supra); 

8 . Submit his / he r recommendation, wit h the reasons therefor in 
deta i l; 

C. Submit a history of nego tiations had with the land owners or 
their counsel prior to reaching the final figure proposed; 

D. Advise of the recommendation of the local office of the acquiring 
agency and the same time request the loc al representative of the acquiring 
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agency immediately to forward his/her recommendation through proper 
channels to Washington; 

E. Forward all appraisal reports relating to the trac t to the 
Department at the same time; 

F. Advise what witnesses would be used in the event of trial and the 
amount of their anticipated testimony; 

G. Advise the probable range of the defendant'• teetimony of value, 
if knovn, or the amount claimed, if known; and 

H. Furnish any other information which would be helpful in 
cons i dering the acceptabiltiy of the offer, including any unusual legal or 
factual issues involved, experience in other trials, whether the 
government appraisers have proved to be good witnesses, etc. 

5-4.954 Finalizing Settlement 

If Departmental authorization is received to accept the offer, the 
U.S. Att orney should: 

A. Enter into a stipulation with the defendants involved (see USAM 
5-4.813, supra ); 

B. Procure any necessary disclaimers (see USAM 5-4.833, supra) 
waivers of compensati on or other releases needed to clear up title 
objections, including affidavits of heirship; 

C. Use show cause procedure (~ USAM 5-4.855, s~pra) to get parties 
into court on conflicting claims to share in the distribution of the 
award. The g overnment has no part i n these disputes, but should assist 
the court and take the initiative in order to expedite closing the case; 

0. Have judgment entered; 

E. Request a deficiency check, if necessary, as indicated at USAM 
5-4 . 945, supra; 

F. If a f inal judgment vesting title in the United States ia 
required, it should be entered;and 

G. Send the closing papers to the Department as indicated in USAM 
5-4.516, supra. 
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5-4 . 960 'nte Appraiaal Unit 

5-4.961 Area of Responsibility 

The Appraisal Unit aaaists the Land Acquiaition Section in advising 
the Department's divisions or bureaus, and other agencies of the 
government, with respect to all matters relating to the evaluation of real 
and personal property. In particular, the Unit handles questions of 
appraising for just compensation as it relate• to the law of federal land 
acquisition. The Unit'• analy1e1 of appraisal reports reault in 
settlement recommendations in condemnation caaes and critique• as to the 
adequacy of appraisals for support of just compensation, or for use in 
trial. It furnishes rec01111Dendations as to the approval or disapproval of 
the employment of appraisers and the amount of appraisal fees to be 
obligated by the Department. The Appraisal Unit also assists the 
personnel of the Land and Natural Reaourcea Division, aa well aa U.S. 
Attorneys and field attorneys, and acquiring agenc iea, in arranging for 
the employment of expert witne11ea, auch aa appraiaera, engineer•, 
hydrologiats, etc., vho are required to participate in eatabliahing just 
compensation for land or property being acquired by the United States or 
in defending claims against the United Statea involving real or peraonal 
property. 'nte employment by the Land and Natural Reaources Diviaion of 
auch expert• and their remuneration, aa well as the manner in which 
appraisals are made and reports are to be prepared, are referred to the 
Unit for review and approval. 

In their role aa in-house valuation expert• of the Land and Natural 
Resources Division, the members of the Appraisal Unit are, when requeated, 
prepared to confer with the U.S . Attorneys in the field, inspect 
properties and assist in any case or situation wherein their services are 
needed or deairable. 

5-4.962 Analysis of Appraisal Reports by United States Attorneys 

Appraisals supplied by an agency to a U.S. Attorney in support of a 
request to condemn a tract of land ahould be reviewed aa aoon as the case 
ia received. In this regard, the U.S • .Attorney ahould aatisfy himself / 
herself that he/ ahe has received all of the appraiaala, whether approved 
or disapproved, frOlll the acquiring agency. Be/ahe ahould also insist that 
the review memorandum• containing the critique of the appraisals and 
recommendations of the acquiring agency be forwarded with the appraisals. 
Where there is doubt in the U.S. Attorney'• mind regarding the adequacy 
of any appraisal report, or if large sums of money are involved, the 
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appraisal reports should be forwarded to the Land Acquisition Section 
which will request the Appraisal Unit to furnish an analysis and 
recommendation. It is important that the U.S . Attorney act upon the 
Appraisal Unit's recommendations and do so in a timely manner. This will 
insure that sound and proper appraisals are at hand for early settlement 
negotiations or for trial purposes . 

For further information with respect to the processing and review of 
appraisal reports by personnel of the office of the U. S. Attorney, the 
Land and Natural Resources Division, and the acquiring agencies, see USAH 
5-4.982 Uniform Appraisal Standards for Federal Land AcquisitTOO, and 
5-4.981 A Procedural Guide for the Acquisition of Real Property by 
Governmental Agencies at page 7 and pages 57-59, respectively. 

5-4 . 963 Obtaining Additional Appraisals 

The U.S. Attorney should not obtain an additional appraisal report 
until the existing appraisals have been analyzed by the Appraisal Unit and 
its recommendations received. Generally, an additional appraisal report 
should be obtained when there is a wide divergence in the opinion of value 
between two appraisers and their differences cannot bP. reconciled by the 
U.S . Attorney. It is usually desirable to obtain an additional appraisal 
when good market data is not available, or where large sums of money are 
involved. Where demolition of improvements is contemplated, or where the 
land is to be inundated or otherwise changed soon after the filing of 
condemnation proceedings, it is important to secure immediately any 
additional appraisal which might be needed, in order that the appraiser 
may view the property in its original condition. 

For further guidance on obtaining additional appraisals, see USAH 
5-4.981, A Procedual Guide for the Acquisition of Real Properiy by 
Governmental Agencies at pages 34-37. 

5-4.964 Selection of Qualified Appraisers and Other Experts 

The selection and approval of appraisers and other experts is a joint 
effort of the U.S. Attorney and the Appraisal Unit. U.S. Attorneys should 
insist that the acquiring agencies which they represent use only 
appraisers who have been approved by the Department as being acceptable 
for presentation of expert testimony. Where appraisers who are not 
adequate for this purpose are employed, money is wasted, since it will be 
necessary to expend more money for additional appraisals of the same 
property, and the government may be required to change estimates of value 
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in midstream, thereby impairing settlement opportunities. Where full 
cooperation is not being received from an ac quiring agency in regard to 
the employment of experts, the matter should be referred to the Assistant 
Attorney General, Land and Natural Resource• Divieion, for reeolution. 

5-4.965 Feea for Appraiaera and Other Expert Witneaeee 

Where expert vitneaeea' a erv ices are necessary , the U.S. Attorney 
muat insure that the propoeed fee i a no more than the customary price for 
auch aervicea in the area. Where volume appraisal work is given to an 
appraiser , the more advantageous fees, whi c h are possible because of 
volume, should be secured. In thoee inatancea where the U.S. Attorney is 
uncertain as to the appropriate fee for a given assignment, or where an 
unueually large fee ia involved, the rec011111endation of the Appraisal Unit 
should be obtained. Sound buaineaa judgment must be exerci sed in 
negotiating for aervicea to make aure that the United States ia getting 
full value at not more than the locally prevailing rates . Witneaa feea 
auat be on a daily rate baaia and per diem rate• ehould be acc urately 
prorated to the faction earned, unleee circumstances make this unfair. 
Fee• for appraisal report• should be negotiated on a flat fee basis. 
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5-5.000 '!HE INDIAN RESOURCES SECl'ICN 

5-5.001 Establishment of the Indian Resources Section 

The Indian Resources Section was created on May 27, 1975, by the Larrl 
and Natural Resources Directive No. 6-75, to ronduct litigation for the 
United States as trustee for the private rights of Indian ~ple. 

5-1.100 AREA OF RESPCNSIBILI'IY 

5-5.110 General Responsibilities 

The Indian Resources Section supervises the litigation of civil suits 
in which the United States protects tribal assets and jurisdiction, and 
asserts on behalf of Indian individuals and tribes rights to property, 
including hunting and fishing rights and water rights. Civil litigation 
involving the infringenEnt of tribal self-qove~nt (sovereignty) by states 
in the fields of taxation, alcoholic beverage control, law enforcenent, 
reservation ooundaries and other related matters is the responsibility of 
this section. 

5-5.120 Statutes Administered 

Most of the statutes pertaining to the trust responsibilities of the 
united States to the Indian ~ple are found in Title 25 of the United 
States Code. 

Treaties and executive orders are a::rnpiled in Kapplers, Indian Affairs, 
Laws and Treaties, a five-volume work which is rnw being revised. Cooen's 
Handbook of Federal Indian Law is a valuable research tool for use in 
understanding Indian litigation, and the statutes involved. 

The Indian Resources Section <.bes not cdminister cases tmder the Indian 
Civil Rights Act, 25 u.s.c. S1302; the Civil Rights Division has the 
responsibility for enforcing this section. The General Litigation Section 
of the Land and Natural Resources Division has the responsibility for 
litigation of cases brought by Indians or Indian tribes cgainst the United 
States or federal officials (see USAM 5-7.000). The Indian Claims Section 
of the Land and Natural Resources Division has jurisdiction of noney claims 
brought by the Indian tribes cgainst the United States. See US.PM 5-6.000, 
infra. 
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5-5 .130 Legal Principles Governing Litigation Involving Indian Property 
Rights 

The following is the text of a letter from Attorney General Bell to 
Secretary of Interior Cecil Andrus concerning the role of the Departm=nt of 
Justice in Indian Trust Litigation. 

MAY 31, 1979 

Honorable Cecil D. Andrus 
Secretary of Interior 
Washington, D.C . 

Dear Mr. Secretary: 

As you know, the Department of Justice has long represented the United 
States in litigation for the p.irpose of protecting Indian property rights 
secured by statutes or treaties. This has reen arrl will continue to re an 
important function of this Department, arrl I ~ld like to set forth my 
understanding of the legal principles g:>verning its a:>nduct. 

In fulfillment of the special relationship contemplated in the 
Constitution retween the Federal Government arrl the Indian tribes, the 
Congress has enacted numerous laws arrl the Senate has ratified numerous 
treaties for the renefit arrl protection of Indian tribes arrl iroividuals, 
their property arrl their way of life. Where these m=asures require 
implem=ntation by the Executive Branch, the crlministrative responsibility 
typically resides with the Secretary of the Interior. 43 u.s.c. S1457(10). 
The Attorney General is in turn responsible for the conduct, on rehalf of 
the United States, of litigation arising under these statutes arrl treaties. 
This obligation in Indian cases is b.lt one aspect--albeit an important one-­
of the Attorney General's statutory responsibility for the conduct of 
litigation in which the United States or an agency or officer thereof is a 
party or is interested. 28 u.s.c. SS516, 519. 

The Secretary of the Interior arrl the Attorney General perform their 
duties here, ~ in all other areas, under the superinteroence of the 
President. We are the President's agents in fulfulling his constitutional 
duty to take care that the laws re faithfully executed. Where a particular 
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statute, treaty, or Executive Order manifests a p..trpose to benefit all 
Iooians or a tribe or irxHvidual IrxHans or to protect their property, it is 
the obligation of the responsible Executive Branch officials to give full 
effect to that p..irpose. In your role as Secretary of the Interior, you are 
charged with crlministering nost of the laws arrl treaties cpplying to Iooians 
arrl are often in a p:>licy fornulating role with regard thereto. Arrl where 
litigation is ooncerned, it is the duty of the Attorney General to en.sure 
that the interest of the United States in accomplishing the ex>ngressional or 
executive p..irpose is fully presented in CX>urt. 

The Executive arrl Judicial Branches have inferred in many laws 
exteooing federal protection to Iooian property rights the intent that the 
Executive act as a fiduciary in crlministering arrl enforcing these neasures. 
Where applicable law inp:>ses such starrlards of care, faithful execution of 
the law of CX>urse requires the Executive to crlhere to tlx:>se starrlards. 
Thus, it in no wcry diminishes the central i.rnp:>rtance of our respective 
functions to acknowledge that they find their oource in specific statutes, 
treaties, arrl Executive Orders or to recognize that they are to be perfonred 
with the sane faithfulness to legislative arrl executive p..irpose as are the 
obligations devolving upon this branch of the federal establishment 
generally. 

A significant p:>rtion of the litigation with which we are here 
concerned relates to property rights reserved to a tribe by treaty or in the 
creation of a reservation or property which Congress has directed be held in 
trust, managed, or restricted for the benefit of a tribe or Wividual 
Indian. When the Attorney General brings an action oo behalf of the United 
States against private iooividuals or p..iblic l::xx3ies to protect these rights 
from encroachment, he viooicates not only the property interests of the 
tribe or iooividual Iooian, as they may appear tmder law to the United 
States, but also the i.rnp:>rtant cpvernmental interest in ensuring that rights 
guaranteed to Indians under federal laws arrl treaties are fully effective. 

There is no disabling oonflict between the performance of these duties 
arrl the obligations of the Federal Governrrent to all the people of the 
Nation. The functional thesis upon which our form of cpvernrrent is premised 
--the Separation of Powers-_ pre-su~es that the people as a whole benefit 
when the Execubive Branch enforces the laws enacted, arrl protects Indian 
property rights recognized in treaty oorrmiarents ratified, by a CX>Ordinate 
branch. The fact that an identifiable class realizes tangible benf its from 
litigation brought by the Federal Governrrent does rrt distinguish Indian 
cases from many civil rights, labor, arrl other cases. Just as we cp to 
court to enforce the laws designated to protect minorities from 
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discrimination or dis~nfranchise~nt by the majority, we nust litigate when 
necessary to protect rights secured to Indians without reference to whether 
any present majority of the citizenry \oK>uld profit from, or otherwise 
errbrace, that action. 

It is important to enphasize, however, that the Attorney General is 
attorney for the United States in these cases, not a particular tribe or 
individual Indians. Thus, in a case involving property held in trust for a 
tribe, the Attorney General is attorney for the United States as "trustee," 
not the "beneficiary. ·• :!e is not obliged to crlopt any J.X)Sition favored by a 
tribe in a particular case, but rust instead make his CMn independent 
evaluation of the law and facts in determinig whether a prop:>Sed claim or 
defense, or arg~nt in support thereof, is sufficiently ~ritorious to 
warrant its presentation. This is the ~ function the Attorney General 
performs in all cases involving the United States; it is a function that 
arises from a duty ooth to the courts and to all those against whom the 
gove~nt b~ings its considerable litigating resources. 

The litigating p:>Sition crlopted by the Attorney General on tehalf of 
the United States may affect your administrative and policy-making 
functions. Accordingly, with respect to all litigation in which the 
Attorney General represents the United States in protecting Indian property 
rights secured by statutes or treaties, this Depart~nt would expect to 
receive--and '«<>uld rrost carefully consider-the crlvice of your Depa~nt, 
possessing as it cbes the primary JX>licy responsibility in Indian matters. 

Where there are other statutory obligations imposed on the Executive in 
a particular case aside from those affecting Indians, faithful execution of 
the laws require the Attorney General to resolve these competing or CNer­
lapping interests to arrive at a single position of the United States. In 
arriving at a single p:>Sition, however, we must also take into account the 
rule of construction now firmly established that Congress' actions toward 
Indians are to te interpreted in light of the special relationship and 
special responsibilites of the g:>ve~nt toward the Indians. 

And, finally, the President's duty faithfully to execute existing law 
does not preclude him fran recomnending legislative changes in fulfillment 
of his constitutional duty to prop:>Se to the Congress ~asures he telieves 
necessary and expedient . These ~asures may-indeed must-be fr~ with 
the interest of the Nation as a whole in mind. In ro cbing, the President 
has the constitutional authority to cal.I on either of us for our views on 
legislation to change existing law notwithstanding the duty to execute that 
law as it now stands. 
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I look forward to close cooperation between our two Departments in 
these matters. 

Yours sincerely 

Griff in B. Bell 
Attorney General 

5-5.200 ORGANIZATICN 

The Indian Resources Section is crlrninistered by a Chief arrl an 
Assistant Chief. 

5-5.300 PR)CESSINJ AND HANDLIN:; OF INDIAN RE$XJOCES SEC!'ICN CASES 

5-5.301 Requests for Representation under 25 u.s.c. S175 

Section 175 of Title 25 provides that the U .s. Attorney shall represent 
Indians in all suits at law arrl in equity in all states arrl territories 
where there are reservations or allotted Indians. This statute has been 
construed to be nonmarrlatory, Siniscal v. United States, 208 F.2d 406 (Ore. 
1953); United States v. Gila River Pima-Marcopa Indian COrrm.mity, 391 F.2d 
53 (Ariz. 1968). 

A. Advice to Individual or Tribe Requesting Representation 

When a request for representation is received the party requesting 
assistance sl'x>uld be ~vised: 

1. That we cannot act without the concurrence of or a request 
fran the Department of the Interior, the agency primarily responsible 
for acting as trustee for the Indians; 

2. That the request will be forwarded to the Indian Resources 
Section which will solicit the recomnerrlation of that department; arrl 
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3. That a request should be made directly to the local office of 
the Solicitor for the Department of the Interior, if possible. 

B. Forward Requests to Indian Resources Section 

All requests for representation under Section 175, along with any 
cooments thereon of the U .s. Attorney, should be forwarded irrrnediately to 
the Indian Resources Section, which will seek guidance from the Department 
of the Interior. 

C. U.S. Attorney Advised 

The U .s. Attorney will be advised of any reconrnendations from the 
Department of the Interior on requests under Section 175 and oonsulted 
thereon before the Chief of the Indian Resources Section makes any final 
determination on requests for representation. 

5-5.302 Transmittal of Papers to Indian Resources Section 

In all cases assigned under USAM 5-1.410, 5-1.413, am 5-4.414, supra, 
one oopy of the oomplaint and one ropy of all other papers filed by any 
party or by the oourt, with the exception of defX)Sitions, am one oopy of 
any offer in oompromise, should be promptly forwarded to the Indian 
Resources Section. 

5-5.310 Authority of U.S. Attorneys to Initiate Actions Without Prior 
Authorization, i.e., Direct Referral Cases 

Pursuant to Land am Natural Resources Division Directive No. 7-76, 
U.S. Attorneys are authorized to act in matters roncerning tribal am 
restricted individual Indian land, not involving new or unusual questions or 
questions of title or water rights, in response to a direct request in 
writing from an authorized field officer of the department or agency 
ooncerned, without prior authorization from the Land am Natural Resources 
Division, in the following described cases: 

A. Actions to recover possession of property from tenants, s;Juatters, 
trespassers or others, am actions to enjoin trespasses on the land if the 
actual damages based upon a trespass do not exceed $100,000; 

B. Actions to rollect delinquent operation am maintenance dlarges 
accruing on Indian irrigation projects of not rrore than $100,000. 
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5-5.311 l'btification to Indian Resources Section of Intention to File 
Direct Referral Actions 

The Chief, Indian Resources Section, stx>uld be inmediately notified of 
the filing of a civil complaint in a case authorized for direct referral arii 
a copy of the written request from the authorized field officer for sudl 
direct reference action arii copy of the initial pleading stx>uld be furnished 
with the notification. 

5-5.312 Transmittal of Papers to Indian Resources Section arii Client 
Agencies in Direct Referral Cases 

One copy of each letter prepared or received by a U .s. Attorney in a 
direct referral case, as well ag one copy of each pleading arii paper filed 
by any party or by the court, shall be prorrptly forwarded to the Iooian 
Resources Section arii two oopies shall be forwarded to the local officer of 
the referring agency {the local officer forwards one copy to his agency in 
Washington, D.C.). 

5-5 .320 Actions Not Subject to Direct Referral to U.S. Attorneys 

Responsibility for the handling of cases u.nder the supervision of the 
Indian Resources Section is assigned by the Chief of the Section under the 
provisions of USAM 5-1.322 through 5-1 . 326, supra. However, when a case is 
referred to Iooian Resources Section, copies of the relevant cbcunents shall 
be sent to the Off ice of the u .S. Attorney for µ..irposes of soliciting any 
comnents on either the nerits of the proposed litigation or the appropriate 
method for handling the litigation. 

5-5.321 Prior Authorization Needed to Initiate Actions 

Aside from cases of the type described in USAM 5-5.310, supra, no 
action urrler the supervision of the Indian Resources Section may be 
initiated by a U.S. Attorney without specific prior authorization of the 
Assistant Attorney General, who shall sign a oonplaint prior to its being 
filed. See USAM 5-1.302, supra. 

5-5.400 [RFSERVED] 

5-5.500 GENERAL POOCEOORES IN DISTRICT COOR!' LITIGATICN 
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5-5.510 , General 

The general instructions set forth in US.AM 5-1.500, supra, with respect 
to the handling of litigation apply in every respect to the litigation of 
the Indian Resources Section. Particularly, it is of the utrrost importance 
that oorrplaints filed against the federal <pverrunent and federal officials 
in matters relating to the areas of responsibility of the Indian Resources 
Section be transmitted promptly to the Chi ef of the Section. Canplaints 
filed against the United States or federal officials by Wividual Irx:Hans 
or Indian tribes are not within the responsibility of the Indian Resources 
Section and should be sent to the General Litigation Section of the Land and 
Natural Resources Division. See US.AM 5-7.120 , infra. 

5-5.520 Lis Pendens 

In all actions affecting the title to real estate, a notice of the 
pendency of the action or lis pendens should be filed or recorded in the 
proper local reoords acoording to local law, except in those jurisdictions 
where the law is settled that the oomnencerrent of the action is notice to 
all persons affected. See 28 u.s.c. §1964. 

5-5.530 Policy on Conflicts of Interest 

In cases where the Department is called up)n or required to represent 
individual Indians and Indian tribes instances may arise where oonflicts 
exist between the interests of those individual Indians or tribes and the 
interests of the federal goverrunent or its agencies. Where fOSSible, 
efforts should be made prior to the initiation of litigation to resolve such 
conflicts. When it is determined that such oonflicts exist, the Chief of 
the Indian Resources Section should be notified ro that appropriate action 
may be taken. 

5-5.540 Policy on Consultation with Indians 

Prior to the initiation of litigation on behalf of Wividual Indians 
or Indian tribes, efforts should be made to oonsult with the individual 
Indians or tribes and their representatives to obtain their ooncurrence in 
the oourse of action prorx:>sed. 
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5-5.550 Policy on Intervention 

Intervention by Wividual Indians or Indian tribes in litigation where 
the Department of Justice has undertaken the representation of the 
individual Indians or tribes is oot encouraged, especially where Indian or 
tribal concurrence has been obtained in acoord with US.AM 5-5 .540, supra. 

Where a petition in intervention is filed by a tribe, arrl where the 
United States has oo apparent conflict of interest within the neaning of 
US.AM 5-5.530, supra, it is appropriate for the U.S. Attorney to seek 
aJ;P>intment a-; lead oounsel in prosecution of the action or to seek 
conditions on the tribe's intervention so a-; to prevent duplication of 
effort. 

5-5.600 SETl'LEMENI' AN:> DISMISSAL OF CASES 

5-5.610 General 

Except with respect to direct referral cases , discussed in US.AM 5-
5. 310, supra, oo claim or case under the jurisdiction of the Indian 
Resources Section may be settled or dismissed without specif ic or delegated 
authority fran the Attorney General. 

5-5.620 Authority of U.S. Attorneys to Settle or Dismiss Direct Referral 
Cases 

The authority of the U.S. Attorney to dismiss or settle direct refe rral 
cases subject to the supervision of the Indian ResourC"es Section i s set 
forth in Laro arrl Natural Resources Directive No. 7-76, pertinent p:>rtions 
of which are in USllM 5-1.630, infra. 

5-5.630 Transmittal of Compromise Offer to Indian Resources Section; 
Reccmnendations With Respect to Acceptance 

Where CX)ltl[>ranise in a case other than a direct referral case is offered 
to a U.S. Attorney, he/she shall require the offerer to reduce the proposal 
to writing arrl to sutmit with it a cashier's or certified check, bank draft, 
or noney order for the arrount offered, drawn or errlorsed unoonditionally to 
the order of the Treasurer of the United States. Where a large sum i s 
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involved , a token deposit is acceptable. The U.S. Attorney then shall 
forward t o the Department the written of fer, his/her rea:mmeooation ard the 
reasons therefor, ard a statement of the debtor's financial status. 

The reoorrrnendation should be guided by the principles that O'.lnpranise 
offers ca.nnot be accepted unless, ( 1) there is cbubt as to whether judgment 
can be secured for an anount larger than that offered in oompranise, ( 2) if 
a judgment has been or can be secured, there i s cbubt as to whether an 
airount larger than that offered can be oollected, or, (3) the probable oost 
of collection exceeds the difference between the crn:::>unt recoverable arrl the 
airount offered. 

The .financial statement need not be forwarded where the offer is 
recorrrnended for acceptance solely because there is cbubt as to whether 
judgment can be secured for an anount larger than that offered or because 
the probable oost of oollection exceeds the difference between the arount 
offered ard the anount recoverable . 
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5,-6 • 000 'IllE INDIAN CLAIMS SECTIOO 

5-6.001 Establishment 

The Indian Claims Section was created on Decerrber 17, 1953, by Laoo 
Division Order No. 8. 

5-6.100 AREA OF RESPCNSIBILITY 

5-6.110 General 

The Indian Claims Section has the responsibility for the Defense of 
claims of Indian tribes before the United States Claims Court against the 
United States; occasional claims on behalf of Indian tribes before the 
United States district ex>urts; and claims of tribes under special jurisdic­
tional acts. 

5-6.120 Statutes Administered 

The Indian Claims Section ex>nducts litigation under the following 
statutes: 

A. Indian tribal claims presented to the United States Claims Court 
under the Act of August 13, 1946, 60 Stat. 1049, 25 u.s.c. S70 et seg.; 

B. Indian tribal claims filed before the United States Claims Court 
under the provisions of 28 u.s.c. S1505 ; and 

C. Indian tibal claims filed before the United States Claims Court am 
the United States district ex>urts under the provisions of any special 
jurisdictional acts 

5-6.130 Cctmon Law 

No ex>urt has assumed jurisdiction CNer Indian tribal actions against 
the United States on the basis of <X>1111Vn law. 

5-6.200 ORGANIZATIOO 

The Section is alITlinistered by a Chief. 
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5-6.300 SUPERVISICN AND HANDLI~ OF INDIAN CLAIMS SECTICN CASES 

5-6.310 Assignment of Case Resp?nsibility 

The Indian Claims Section does not initiate actions of any kind; its 
sole function is to defend the United States against actions initiated under 
the statutes listed in US.AM 5-6.120, supra. Consquently, no direct referral 
cases relating to the work of this Section can exist. 

All cases filed before the United States Claims are handled exclusively 
by the staff of the Indian Claims Section. 

Very few tribal actions against the United States are initiated in the 
United States district a:>urts; the supervision and direction of sudl cases, 
and coordination between the Section and the U.S. Attorney, will be 
determined on a case-by-case basis. 

5-6.400 [RESERVED] 

5-6. 500 GENERAL POOCEOORES IN DISTRICT CCXJRI' LITIGATIOO 

5-6.510 General 

Since ro few tribal actions against the United States are initiated in 
district courts, no directions for handling sudl cases are herein 
fornulated. 

Should a tribal action be filed against the United States in a United 
States district court, the United States Attorney shall ~iatley forward 
a copy of the complaint, together with all attachments and other relevant 
materials, to the Chief of the Indian Claims Section. 

5-6.600 SE'ITLEMEm' AID DISMISSAL OF CASES 

5-6.610 Civil Action by Indian Tribes Against the United States Not Subject 
to Settlement by U.S. Attorneys 

U .s. Attorneys are not authorized to settle any case ar1s1ng under the 
statutes listed in US.AM 5-6.120, supra. Any offer to settle any sudl Ck::tion 
must be directed to the Chief of the Indian Claims Section, who will take 
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final action, if the matter is within his/her delegated a.ithority, or who 
will, if the matter is rx:>t within the scope of his/her delegated a.ithority, 
forward the offer, with his/her reoonrneooation, to the Deputy Assistant 
Attorney General, who in tum, will either act upon the offer, or if 
necessary, refer the matter to the Assistant General. 
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5-7.000 'THE GENERAL LITIGATION S.EX:TION 

5-7.001 Establishment 

'Itie General Litigation Section was created by CXder of June 28, 1960, 
consolidating the Trial Section and the Water Resources Section. 

5-7.100 ARFA CF RESR)NSIBILITY 

5-7.110 General 

All pending and oontemplated cases, matters and proceedings in the 
trial courts, assigned to the Land and Natural Resources Division, except 
condemnation proceedings brought by the United States and matters 
specifically assigned to the Indian Claims Section, Indian Resources 
Section, the Marine Resources Section and the Pollution Control Section, 
are handled by the General Litigation Section. 

5-7.120 Statutes Administered 

'Itie General Litigation Section supervises and conducts litigation 
arising not only under federal statutes, but also under treaties and 
agreements with Indians, Executive Orders, regulations of the various 
departments and agencies, the common law, and the laws of the various 
States. '!tie federal statutes giving rise to litigation handled by the 
Section include the following: 

A. Airports 

1. Airport and Airway O?velopnent Act of 1970, enacted May 21, 
1970, 84 Stat. 220, as amended, 49 u.s.c. Sl711 et seq. 

B. Civil W:)rks Projects, Corps of Engineers 

1. Flood Control Act, enacted June 28, 1938, 52 Stat. 1215, as 
amended, 33 u.s.c. S70lb, et se~. (while the 1938 Act is the organic 
act covering flood oontrol projects, Congress has passed numerous 
acts authorizing flood control projects, beg inning with the Act of 
March 1, 1917, 39 Stat. 948, 33 u.s.c. SS643, 701-703; small p:ojects 
are authoriz~J by Section 205 of Title II of the Act of June 30, 
1948, 62 Stat . 1182, as amended, 33 u.s.c. S70ls); 
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2. Rivers and harbors (there is no organic act covering river 
and harbor improvement projects of the Corps of Engineers; 
authorizations and appropriations are included in various statutes, 
sanetimes biannually, cx:xH f ied beg inning with 33 U.S . C. § 540; ~ 
~16 u.s.c. §832 et seq.). 

C. Energy 

1. Atomic Energy Jlct of 1954, enacted August 1, 1946, as added 
August 30, 1954, 68 Stat. 951, as amended, 42 u.s.c. S2011, et seq.; 

2. F.nergy Reorganization Act , enacted October 11, 1974, 88 
stat. 1233, 42 u.s.c.A. §§5801-5814, 5816- 5820, 5841- 5849, 5871-5879, 
5891. 

o. Environmental Matters 

1. The National Environmental Policy Act of 1969, enacted 
January 1, 1970, 83 Stat. 852, 42 u.s.c. §4331 et seq. 

E. Fish and Wildlife 

1. Fish and Wildlife Coordination Jlct, 16 U. S.C. §§661-666(c), 
except Section 666a (see USAM 5-10.120, infra); 

2. Wild Horse Protection Act , 16 u . s .c. §1331 et seq ., except 
Section 1338 (see USAM 5-10.120, infra); 

3. Fish and Wildlife Coordination Act , 16 u.s . c . §§661-666(c) 
except Section 666a (see USAM 5-10.120, infra); 

4. Wildlife Restoration Act, enacted September 2 , 1937, 50 
Stat. 917, as amended, 16 u.s.c. §§669-669b, 669c-669i; 

5. Bald and C..olden Eagles Protection Act , enacted June 8, 1940, 
54 Stat. 250, as amended , 16 u.s .c . §§668-668d; 

6. Dingell-Johnson Fish Restoration Act, enacted August 9, 
1950, 64 Stat. 430, as amende<l, 16 u.s.c. §§777-777i , 777k; 

7. Fish and Wildlife Act of 1956, enacted August 8, 1956 , 70 
Stat . 1119, as amended , 16 IJ.S.C. §§742a-j; 
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8. National Wildlife Refuge System Administration Act, enacted 
October 15, 1966, 80 Stat. 927, as amended, 16 u.s.c. SS668dd, 668ee; 

9. Fur Seal Act of 1966, enacted November 1, 1966, 80 Stat. 
1091, as amended, 16 u.s.c. Sll51 et seq.; 

10. Wild Ibrse Protection Act, enacted December 15, 1971, 85 
Stat. 649, 16 u.s.c. Sl331 et seq.; 

11. Wildlife Restoration Act of 1972, enacted October 25, 1972, 
86 Stat. 1172, 16 u.s.c. SS669b-669g-l (Supp. 1973); and 

12. Endangered and 'ltlreatened Species Preservation Act of 1973, 
December 28, 1973, 87 Stat. 884, 16 u.s.c. SS1531-1534. 

F. Highways 

1. Federal-Aid Highway Act, enacted August 27, 1958, 72 Stat. 
885, as amended, 23 u.s.c. SlOl et~· 

G. Indian (other than natural resources litigation) 

1. Treaties, agreements, and acts of <Dngress affecting Indians 
are published in Kappler, Indian Laws and Treaties, in five volumes 
(an crlditional volume to bring the publ1cat1on up to date has been 
authorized). All acts of Cbngress and some, bl.it not all, treaties 
and agreements are published in the Statutes at Large. Title 25 of 
the United States Cbde is of limited use. It contains statutes of 
general application, many of which are obsolete, and recently enacted 
statutes relating to p:irticular tribes, such as termination acts, 25 
u.s.c. §541 et seq. 

2. Sui ts by Indians for allotments are authorized by the Act of 
August 15, 1894, 28 Stat. 305, as amended, 25 u.s.c. S345. 

3. Alaska Native Claims Settlement Act, enacted December 18, 
1971, 85 Stat. 688, 43 u.s.c. Sl601 et seq., as amended 89 Stat. 
1145. 

H. Minerals 

1. Mining Law of 1872, R. s. 2319 {Act of May 10, 1872, 17 
Stat. 91), as amended, 30 u.s.c. §22 et seq.; 
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1 . Mineral Leasing Act of 1920, enacted February 25, 1920, 41 
Stat. 437, as ctnended, 30 u.s.c. SS181-287; 

3. Disposal of Materials on Public Lands, enacted July 31, 
1947, 61 Stat. 681 , as amended, 30 u.s.c. §§601-603; 

4. Mineral Leasing Act of 1947 (Acquired Lands), enacted 
August 7, 1947, 61 Stat. 913, 30 u.s.c. §§351-359; 

5. Multiple Mineral Developnent Act, enacted August 13, 1954, 
68 Stat. 708, as amended , 30 u.s.c. §§521- 531; 

6. carmon varieties Act , enacted July 23, 1955, 69 Stat. 368, 
as amended, 30 u.s.c. §§611-625; 

7. Geothermal Steam Act of 1970, enacted December 24, 1970 , 84 
Stat. 1566, 30 u.s.c. §§1001-1025; and 

8. Surface Mining Control and Reclamation Act of 1977, 30 
u.s.c. §§1201-1328. 

I. National Forests 

1. Forest JEserve Act of 1891, enacted March 3, 1891, 26 Stat. 
1103, as amended , 16 u.s.c. §471; 

2. The Organic Act for the United States Forest Service, 
enacted June 4, 1897, 30 Stat. 34, as amended , 16 u.s.c . SS475-476, 
551, etc.; 

3. 'Ille Weeks Forestry Act, enacted March 1, 1911, 36 Stat. 
961, as amended, 16 u.s.c. §§480, 500, 515-519, 521, 563; 

4. Act authorizing mineral developnent, enacted March 4, 1917, 
39 Stat . 1150, as amended, 16 u.s.c. §520; 

5. Knutson-Vandenberg Act, enacted June 9, 1930, 46 Stat. 527, 
16 u.s.c. §§576, 576a-b; 

6. Multiple Use and Sustained Yield Act, enacted June 12, 1960, 
74 Stat. 215, 16 U.S.C . §§528-531; 

7. Act authorizing addition of lands to national forests, 
enacted July 9, 1962, 76 Stat. 140, 43 u.s.c. §315g-l; 

MAOCH 22, 1984 
Ch. 7, p . 4 

1984 USAM (superseded)



UNITED STA'IES A'l"roRNEYS' MANUAL 
TITLE 5-LAND AND mnJRAL RESOORCE'S DIVISION 

8. Wilderness Act, enacted September 3, 1974, 78 Stat . 890, as 
amended, 16 u.s.c. Sll31-1135; 

9. Wild and Scenic Rivers Act, enacted October 2, 1968, 82 
Stat . 906, 16 u. s . c . Sl274 et seq.; 

10. National Trails System Act, enacted Oct ober 2, 1968, 82 
Stat. 919, 16 u.s.c. §1241 et seq.; 

11. Forest and Rangeland Renewable Reso urces Planning Act , 
enacted August 17, 1974, 88 Stat. 476, 16 u.s.c. Sl601 et ~·i 

12. Wilderness Areas in Eastern Half of United States enacted 
January 3, 1975, 88 Stat . 2096, 16 u. s.c.A. §1131. 

J . National Parks and Preservation Acts 

l°. Preservat i on of Antiquities and National Monument Act, 
enacted June 8, 1906, 34 Stat . 225, 16 u. s.c. §§431-433; 

2. National Park Service Act , enacted August 25, 1916, 39 Stat. 
535, as amended , 16 u.s.c. §§1-4; 

3. Historic Sites, Buildings and Antiquities Act, enacted 
August 21, 1935, 49 Stat. 666, as amended O:tober 9 , 1965 , 79 Stat . 
971, 16 u.s.c. §§461-4 67; 

4. Public Park and Recreational Facilities in Water Resource 
Developnent Projects , enacted December 22, 1944, 58 Stat . 889, as 
amended, 16 u.s. c. §460d; 

5. National Seashore Recreation Areas . '!here is oo organic act 
but for specific authorizations, ~ 16 u.s.c. §459 et seq.; 

6. Act for Preservation of Historical and Archaeological Data 
Threatened by Dam Construction or Alterations of Terrain, enacted 
June 27 , 1960, 74 Stat. 220 , as emended, 16 u .s . c . §469 et~.; 

7. National Historic Preservation Act of 1966, enacted 
O:tober 15, 1966, 80 Stat . 915, as amended , 16 u . s.c. §§470-4 70b , 
470c-470n; 

9. '!he Wilderness Act, see I-8 , I-12; 

9. Wild and Scenic Rivers Act, see I-9; 

10. National Trails System Act , see I-10; 
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11. Archeological Resources Protection Act, enacted O:tober 31 , 
1979, 93 Stat. 721, 16 u.s.c. §470aa et seq . ; 

12. Alaska Lands Act , enacted December 2, 1980, Pub . L. It>. 
96-487 . 

K. Protection of Navigable Waters 

1 . Construction of bridges , causeways , dams or dikes: Section 
9 of the Act of March 3, 1899, 30 Stat . 1151, 33 u.s.c. S401; 

2. Establishment of Harbor Lines: Section 11 of the Act of 
March 3, 1899, 30 Stat. 1151, 33 u.s.c. §404 . 

L. Public Housing 

1. '!tie National Housing Act , enacted June 27, 1934, 48 Stat . 
1246, as amended, 12 U.S.C. §1701 et seq; 

2. 'Itie Ibusing Act, enacted September 1, 1937, 50 Stat . 888 , as 
amended, 42 u.s.c. §1401 et seq.; 

3. 'Itie Housing Act of 1949 , enacted July 15 , 1949 , 63 Stat . 
413, as amended , 42 u.s.c. §1441 et seq , ; 

4. Disaster Relief Act of 1970, enacted December 31 , 1970 , 84 
Stat. 1744, 42 u.s.c. §4401 et seq.; 

5. Housing and Community Development Act of 1974 , enacted 
August 22, 1974. 88 Stat. 633, 42 u.s.c. §5301 et seq. 

M. Public Lands 

Recently enacted legislation, the Federal Land Policy and Management 
Act of 1976, enacted O:tober 21, 1976, 90 Stat. 2743, extensively alters 
the relevant statutory authority, some of Yklich is listed below, for the 
management of the Public Lands . Although in some instances previous 
legislation has been expressly repealed , the full application of this 
statutA is not yet clear . A revis ion of subsection M will be prepared. 

1. Homestead Act , R.S. 2289 (act of May 20, 1862, 12 Stat. 
292), as amended, 43 u.s.c. §161 e t seq.; 

I 
2. Mine ral Lands r-ot Liable to Entry , R.S. 2302 (Act of June 

1866, 14 Stat. 67), 43 U.S. C. §201; 
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3. Right of way Act (Railroad) r enacted March 3, 1875, 18 Stat. 
482, 43 u.s.c. §§934- 939; 

4. Desert Land Act, enacted March 3 , 1877 , 19 Stat. 377 , as 
amended, 43 U.S.C. §321 et seq.; 

5. Unla wful Inclosures of Public Lands Act, enacted 
February 25 , 1885, 23 Stat. 321, as amended, 43 u.s.c. §§1061- 1066; 

6. Reclamation Act, enacted June 17, 1902 , 32 Stat. 388 , as 
amended , 43 u.s.c. §431 et seq.; 

7. Pickett Act , enacted June 25, 1910, 36 Stat. 847, as 
amended, 43 u.s.c. §§141- 142; 

8. Oregon-California Railroad Land Grant Acts (Acts of June 9, 
1916, 39 Stat. 218, and February 26, 1919, 40 Stat. 1179), as 
amended, 43 u.s.c. §118la-j; 

9. Color of Title Act , enacted December 22 , 1928, 45 Stat. 
1069 , as amended, 43 u.s .c. §§1068- 1068b; 

10. Taylor Grazing Act of 1934,. enacted June 28, 1934, 48 Stat. 
1269, as amended, 43 u.s.c. §§315-315g, 315h- 315m , 315n , 315o-l; 

11. M:::Carran water Rights Suit Act, enacted July 10, 1952, 66 
Stat. 560, 43 U.S.C. §666; 

12. Submerged Lands Act of 1953, enacted May 22 , 1953, 67 Stat . 
29, 43 u.s.c. §§1301-1303 , 1311- 1315. 

N. Suits Against the United States 

1 . Partition actions involving the United States, enacted 
June 25 , 1948, 62 Stat. 972, 28 u.s.c. §2409; 

2. Actions affecting property on ...tlich the United States has a 
lien, enacted June 25, 1948, 62 Stat . 972 , as amended, 28 u.s.c. 
§2410. See Land and Natural Resources Divis ion Directive No . 9-68 , 
dated August 5, 1968: .Procedure for the Hand 1 ing of Condemnation 
Actio~s against the United States under or purportedly under Title 28 
u. s.c. §2410: 
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3. Real Property Quiet Title Actions, enacted CX::tober 25, 1972, 
86 Stat. 1176, 28 u.s.c. S2409a; 

4. Tucker Act, 28 u.s.c. Sl346(a) (2) (to the extent that 
matters falling within the area of responsibility of the Land and 
Natural Resources Division are involved; see USAM 5-1.100, supra). 

o. Additional Statutes 

1. ~werplant and Industrial Fuel Use Act 42, u.s.c. §8301, et 

~· 
2. National Energy Conservation Policy Act 42, u.s.c. §8201, et 

seq. 

3. Public Utility Regulatory R:>licy Act, (Title I), 16 u.s.c. 
S2601, et seq. 

4. El'lergy supply and Environmental Coordination Act, 15 u.s.c. 
S761, et seq. 

5. '!be sut::rnerged Lands Act, 43 u.s.c. §1301, et ~· 

6. '!be Qiter Continental Shelf Lands Act, 43 u.s.c. §1331, et 
seq. 

7. '!be Coastel Zone Management Act, 16 u.s.c. §1451, et seq. 

8. Deep Seabed Mining Act, 30 U.S.C. §1401, et seq. 

9. Archeological Resources Protection Act, enacted 
CX::tober 31, 1979, 93 Stat. 721, 16 u.s.c. §470aa et seq. 

10. Alaska Lands Act, enacted December 2, 1980, Pub. L. It). 

96-487. 

5-7.200 ORGANIZATION 

5-7.210 General 

'!be section is a:lministered by a Olief and two Assistant Oliefs. The 
work of the Section is assigned among staff attorneys according to 
experience and w::>rkload. 
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5-7.300 SUPERVISION AND ~NDLING CF G:NERAL LITIGA.TION SECTION c.ASES 

5-7.301 Requests for Instructions 

All requests for instructions and guidance relating to the 
prosecution or defense of actions lllder the jurisdiction of the General 
Litigation Section shall be referred to the Chief of the General 
Litigation Section of the Land and Natural Resources divis ion of the 
Department of Justice, l'eshington, D.C. 20530 ((202) 633-2705). 

5-7.310 Authority of United States Attorneys to Initiate Actions Without 
Prior Authorization, i.e., Direct Referral cases 

The authority of United States Attorneys to initiate cases under the 
supervision of the General Litigation Section is set forth in Land and 
Natural Resources Division Directive 7-76, pertinent parts of ~ich are in 
USAM 5-1.310, sutra, and Land and Natural Resources Division Directives 
8-80 and 9-81 wh ch emend Directive 7-76. 

5-7.311 Actions to Recover M::>ney to Be Instituted Qlly W"lere a Judgment 
Is <bllectible 

No Action for the recovery of ITDney ooly shall be instituted unless 
the referring agency supplies satisfactory proof that a judgment, if 
recovered, would be collectible. 

5-7.320 Actions Not Subject to Direct Referral to U.S. Attorney 

Responsibility for the handling of cases l.llder the supervision of the 
General Litigation Section is assigned by the chief of the Section under 
the provisions of USAM 5-1.322 through 5-1.326, supra. 

5-7.321 Prior Authorization Needed to Initiate Action 

Except for cases authorized to be filed by USAM 5-1.310, supra, no 
case under the supervision of the General Litigation Section may be 
initiated by a United States Attorney without the frior authorization of 
the Assistant Attorney General. 
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5-7.322 Notification to General Litigation Section of Cases Involving 
the National Historic Preservation Act or its Regulations 

The Department of Justice has agreed, purs uant to 16 u.s.c. §470(k) , 
to notify the Advisory Council on Historic Preservation of all cases 
involving the National Historic Preservation Pct, 16 u.s.c. §470 et seq . , 
or regulations promulgate<1 thereunder (36 C.F. R. Part 800) . 'Ihe Advisory 
Council will rarely be a party to the litigation, however, such 
notification is necessary because the Council is charged , inter alia, with 
advising the President and Congress 0n matters relating to historic 
preservation and with reviewing federal , federally assisted , and federally 
licensed undertakings affecting cultural properties. 

Many of these cases involve proposed alterations to , or demolition 
of, historic structures, and many originate as temporary restraining 
orders. It is especially important , therefore, that Department attorneys 
receive early notice of these cases, so that they can then notify the 
Advisory Council. Accordingly, upon receipt of any complaint raising an 
issue under the Historic Preservation Act , the United States Attorney ' s 
off ice should call the attorney assigned to the case in the Department of 
Justice in Washington , D.C. v.tio will then notify the Council. r.t>st of the 
cases involving the kt or regulations are within the jurisdiction of the 
General Litigation Section, Land and Natural Resources Division, 
FTS 633-2704. In the event a request for a temporary restraining order is 
filed before the case is assigned to a General Litigation attorney, the 
Chief of that Section should be notified. It will also be the respon­
sibility of the departmental attorney assigned to the case to notify the 
Division ' s Policy, Legislation and Special Litigation Section that the 
case is pending . 

5-7 . 500 GENERAL PRCX:::EDURES IN DISTRICT COURT LITIGATION 

5-7.510 General 

The general instructions set fo rth in USAM 5-1. 500 et seq., supra, 
with respect to the handling of litigation apply in every respect to the 
litigation of the General Litigation Section. Particularly, it is of the 
utmost importance that canplaints filed against the Federal Goverrunent and 
federal officials in fTlatters relating to the area of responsibility of the 
General Litigation Section be transmitted promptly to the Chief of the 
Section. 
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5-7. 520 ·Lis Pendens 

Whenever required by the nature of the case, a notice of the i:endency 
of the action or lis i:endens shall he filed or recorded among the proper 
local records except in those jurisdictions where the law is settled that 
the canrnencement of the action is notice to all i:ersons affected . 

5-7. 530 Judgments 

United States Attorneys should note and canply with the instructions 
relating to the recording, collection and enforcement of judgments set 
forth in USAM 1-1.580, 581, 582, 583, 584, 585 and 586. 

5-7.600 SETTLEMEITT AND DISMISSAL CF CASES 

5-7 . 610 General 

Except with respect to direct referral cases (discussed in USAM 
5-7.630, infra) no claim or case under the jurisdiction of the General 
Litigation Section may be settled or dismissed without specific or 
delegated authority from the Attorney General. See USAM 5-1.600 et seq., 
supra. 

5-7.620 Transmittal of eornpromise Offer to General Litigation Section: 
Recorrmendations With Respect to Acceptance 

Where compromise in a case other than a direct referral case is 
offered to a U.S. Attorney, he/she shall require the offerer to reduce the 
proposal to writing and to subnit with it a cashier's or certified check, 
bank draft, or money order for the amount offered , drawn or endorsed 
unconditionally to the order of the Treasurer of the United States. Where 
a large sum is involved, a token deposit is acceptable. The U.S. 
Attorney then shall forward to the Department the written offer , his/her 
recanmendation and the reasons therefor, and a statement of the debtor's 
financial status. 

'!be recanmendation should be guided by the principl es that canpromise 
offers cannot be accepted t11less (a) there is doubt as to \oilether ju3gment 
can be secured for an amount larger than that offered or because the 
probable cost of collection exceeds the difference between the amount 
offered and the amount recoverable. 
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5-7.630 Authority of United States Attorneys to Settle or Dismiss Direct 
Referral Cases 

'111e authority of U.S. Attorneys to settle or dismiss direct referral 
cases l.D1der the supervision of the General Litigation Section is set forth 
in USAM 5-1.630, supra. 
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5-8.000 THE APPELI.ATE SECTICN 

5-8.001 Establishment 

'!he ARlellate Section was created on July 12, 1937, by mem:>randum of 
that date signed by Assistant Attorney General Carl McFarland. 

5-8.100 AREA OF RESPONSIBILITY 

5-8.110 General 

'Itle ARlellate Section is responsible for all division cases oo ~al 
which were haOOled by the General Litigation Section, the Indian Resources 
Section, the Environmental Defense Section, the Environmental Enforcement 
Section, the Wildlife and Marine Resource Section, and the Land Acquisition 
Section in the district courts, including criminal prosecutions under the 
various environmental control and wildlife protection s tatutes . '!he 
responsibility for handling appeals of division cases handled by U.S. 
Attorneys is determined pursuant to the provisions of USAM Title 2 , 
ARlealS. 

5-8.200 ORGANIZATI~ 

5-8.210 General 

'!he ARlellate Section is o:xnposed of a Chief, an Ass i s tant Chief, and 
those members of the professional, clerical , and stenographic staff 
specifically assigned to it. Five senior attorneys are designated as 
counselors to, and reviewers of the work of, the junior attorneys. 

5-8.300 SUPERVISICN AID HANDLI~ OF APPELLATE CASES 

5-8.310 General 

Except as provided for in USAM 5-8.320, infra, staff attorneys in the 
AR;>ellate Section handle all cases within the area of resp::>nsibility of that 
Section. '!he Chief of the ARlellate Section is in charge of the assignment 
of all cases. Generally, the function of assigning cases has been delegated 
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to the Assistant Chief. 'llle reviewing attorney is specified at the tirre the 
case is assigned . Both the attorney assigned the case and the reviewin:J 
attorney are then resp:msibl e for all aspects of the case . 'llle junior 
attorney apprises the reviewing attorney of all developnents. 

5-8.311 Cooperation and Coordination with the Council on Environmental 
Q..iality 

To aid this Division in carrying out its responsibilit ies under the 
National Envirorunental Policy Act (NEPA) arrl to provide rore effective 
representation of the interests of the public arrl the government in cases 
arising under NEPA, the following procedures shall be observed by the 
General Li tigation and Appellate Sections to gain the views of the Council 
on Environmental Quality (CEQ) : 

A. 'llle Section Chiefs shall provide CEQ in a timely fashion with copies 
of major pleadings served on t.~e government, including a:xnplaints rremoranda 
o f law, trial briefs and appellate briefs which raise claims for relief 
under NEPA. 

B. 'llle Di vision attorneys handlinq NEPA cases shall provide CEQ at 
least four w:>rk days prior to the date of filing with copies of final drafts 
of major pleadings including answers , memoranda of law, trial briefs arrl 
appellate briefs replying to claims for relief under NEPA. 'nle attorney in 
charge shall give full consideration to incorporating the susbstance of the 
v i ews of CEQ in drafting major pleoo ings containing issues arising under 
NEPA and in the presentation of the government' s ,EX)Sition in CX>Urt . In 
situations involving restraining orders, stays or injunctions the four day 
period provided for herein may be soortened as necessary at the discretion 
of the attorney in charge of the case. 

c. If, following consultation with his/her Section Chief , the attorney 
in charge of a case believes that it may be inappropriate to crlopt the views 
of CEQ, the matter shall be referred to the Assistant Attorney General . 

D. If the a;Jency whose actions are the subject of any case objects to 
the crloption of any ,EX)Sition proposed by CEQ, the attorney in charge shall, 
i n consultation with his/her Section Chief , arrange a conference with the 
Agency and CEQ. If the matter i s not thereby resolved, the matter shall be 
referred to the Assistant Attorney General . 

E. 'llle cover rremorandum subnitted with any docwrent requ1r1nq the 
approval of the Assistant Attorney General where the interpretation or 
application of NEPA is in issue shall contain a n::>tation showing what views, 
if any, CEQ has supplied to the Division with regard thereto . 
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The purp.:>se of these procedures is solely to obtain the views of the 
CEQ on the applicability and interpretation of NEPA. It is oot the purp.:>se 
of these procedures to obtain the views of the CEQ on other matters, sudl as 
the nerits of a project involved in any case, litigation strategies, or 
other subjects outside the scope of this directive. 

5-8.320 Handling of Appeals by Other than Staff Attorneys 

'!he assignment of cases on ~peal to attorneys in the Of fices of u. s. 
Attorneys is determined pursuant to the pr01Jisions of USAM Title 2, Appeals, 
2-3. 210. At the oonclusion of trial oourt pt'oceedings, the report to the 
Division of the decision, either a::'iverse or favorable to the government, in 
a case handled by the u.s. Attorney should irrlicate his/her preference, if 
any, for handling of the appeal: if the report does not irrlicate a 
preference, the Division will handle the appeal. See, IBAM Title 2, 
Appeals, 2-2.111, 2-2.00, 2-3.220. Where a U.S. Attorney handles the 
appeal, a section attorney and a reviewing attorney are assigned for 
assistance and necessary department ()'.)Ordination purp.:>ses. Because briefs 
must be ooordinated with client a;Jencies and interested cgencies prior to 
filing, a draft llUSt be provided to the section and reviewinq attorneys at 
least ten days prior to filing. 

In unusual circl.11\stances, especially where time is of the essence 
(e.g. , sane awlications for stays or injunctions perrling appeal and for 
interlocutory appeals), arrangements for harrlling should be made by 
telephone with the Chief of the Afpellate Section. See USAM Title 2, 
Appeals, 2-2.113, 2-2.300, 2-2.310, 2-2.320, 2-3.231: RuleS'-s, 8, and 26, F. 
R. AW· P. 

5-8.400 [RESERVED] 

5-8.500 GENERAL P~EDURES IN APPELLATE LITIGATION 

5-8.510 General 

Detailed instructions with respect to the handling of appeals are set 
forth in Title 2 of this manual. 

5-8.600 s~ AN) DISMISSAL OF CASFS rn APPEAL 
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5-8.610 General 

Reference i s made to the statement of the Division relative to 
settlement and dismissal of cases, (USAM 5-1.600 et ~·) and to the 
statements of the Division ' s trial litigation section$. "See USAM 5-2.600, 
5-4.600, 5-5.600 and 5-7 . 600, supra. -

5-8.620 Authorization for U.S . Attorneys to Handle Settlement and 
Dismissal ApJ?eals 

U.S. Attorneys are not authorized to settle or dismiss Larrl and Natural 
Resources Division cases on appeal, without specific Division authority. A 
request for authorization to settle or dismiss division cases on cppeal m.ist 
be directed to the Chief of the Appellate Section, ~o transmits the request 
to the appropriate Division Trial Litigation section for action, if the 
matter is within that section's delegated authority. If the matter is 
beyond that section's delegated authority, that section forwards the 
request , with its own reC'at'lrendation, to the Deputy Assistant Attorney 
General, ~o will act on the request or refer the matter to the Assistant 
Attorney General. 

In a case ~ere the Solicitor General has determined that no appeal 
will be prosecuted by the government and the appeal has not been docketed in 
the court of appeals , the Appellate Section requests the u.s. Attorney to 
dismiss the appeal in the district court. If the c.ppeal has alrecrly been 
docketed in the court of appeals , the Appellate Section itself files a 
rrotion to dismiss the appeal in the court of appeals. See Rule 42, Federal 
Rules of Appellate Procedure . 

5-8.630 Settlements Requiring AJ?proval of Solicitor General 

Special Attention is directed to 28 C.F.R. §0.163, Subpart Y, Chap. I: 

§0.163 Approval by Solicitor General of action on o:xnpranise offers 
in certain cases. 
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In any Supreme Court case the acceptance, rea::mreooation 
of acceptance, or rejection, under .S0.160 [Offers \!Which 
may be accepted by Assistant Attorney General], so. 161 
[Reccmnemations to Attorney General of acceptance of 
certain offers], is S0.162 [Offers \!Which may be rejected 
by Assistant Attorney General] , of a c.anpranise offer by 
the Assistant Attorney General ooncerned, shall have the 
awroval of the Solicitor General. In any case in \!Which 
the Solicitor General has authorized an appeal to any 
other court, a c.anpranise offer, or any other action, 
which ....ould terminate the ct>J?eal, shall be accepted or 
acted upon by the Assistant Attorney General that the 
principles of law involved do not require appellate 
review in that case. 
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5-9.000 '!HE POLICY, LEX:iISLATION AND SPECIAL LITIGATION SECTION 

5-9.001 Establishment 

The Policy, legislation end Special Litigation Section was created on 
March 16, 1979, by I.and and Natural Resources Division Directive tb. 4- 79. 

5-9.100 ARE.A CF RESPONSIBILITY 

5-9 . 110 General 

The Policy, legislation and Special Litigation Section performs policy 
planning for the Division including review of existing policy and 
programs, analysis and initiation of new policy, revision of management 
systems and integration of policy changes in budget submissions. This 
Section also drafts proposed legislation, reviews and reports on bills of 
interest to the division and develops litigation programs designed to meet 
new O'.)nroutine problems. M:>st of the special litigation is developed \J1en 
a client agency presents a set of legal problems of a unique nature that 
have not been previously dealt with in the routine program of the 
Division. In this regard, R>licy, legislation and Special Litigation is 
also responsible for the filing of arnicus curiae briefs in cases involving 
issues which affect the Land and Natural Resources Division ' s areas of 
responsibility, unless those cases are specifically assigned to the 
Appellate Section. 

5-9.120 Statutes Administered 

The Policy, legislation and Special Litigation Section is not limited 
to a specific area of statutory responsibilty. Rather, the section 
supervises and conducts litigation arising under numerous federal 
statutes, as well as under treaties and agreements with Indians, Executive 
Orders, regulations of the various departments and agencies, the common 
law, and the laws of the various States . In addition , the section is 
responsible for administering and/or conducting cnngressionally mandated 
studies and reports, such as those required by section 30l(e} of the 
Comprehensive Environmental Response, Ccxnpensation and Liability Act of 
1980, 42 u.s.c. §9601 et seq., the Uranil.DTI Mill Tailings FGdiation Control 
Act of 1978, 42 u.s.c. §2021 & 7901 et seq., and the Asbestos school 
Hazard Detection and Control Act of 198"'()," 20 u.s.c. §3601 et seq. 
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5-9 .200 ORGANIZATION 

5-9 .210 General 

The Section is ooministered by a 01ief and Assistant O"lief. The work 
of the Secdon is assigned among staff attorneys according to experience 
and v.orkload. 

5-9 . 300 SUPERVISION AND HANDLING CF 'IRE R)LICY, LEGISLATION AND SPECIAL 
LITIGATION SEX:TION CASES 

5-9.301 Requests for Instructions 

All requests for instructions and guidance relating to the prosecution 
or defense of actions under the jurisdict ion of the Policy , Legislation 
and Special Litigation Section shall be referred to the Chief of the 
Policy , Legislation and Special Litigation Section of the Land and Natural 
Resources Division of the Deparanent of Justice, Washington, D.C. 20530 
(202-633-2586). 

5-9 .320 Actions Not Subject to Direct Referral to United States Attorneys 

Responsibility for handling of cases under the supervision of the 
Policy, Legislation and Special Litigation Sect ion is assigned by the 
Chief of the Section under the provisions of USAM 5-1.322 through 5-1.326, 
supra. 

5-9 . 321 Prior Authorization Needed to Initiate Action 

No case under the supervision of the Policy, Legislation and Special 
Litigation Section may be initiated by a U.S. Attorney without the prior 
authorization of the Assistant Attorney General, who shall sign the 
canplaint prior to its being filed. See USAM 5- 1.302, supra. 

5-9.400 [RESERVED] 
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5-9.500 GENERAL PRCX::EDURES IN DISTRICT CXXJRT LITIGATION 

5-9.510 General 

The general instructions set forth in USAM 5-1 . 500 et~., supra, 
with respect to handling of litigation apply in every respect to the 
litigation of the Policy, Legislation and Special Litigation Section. 

5-9.600 SETTLEMENT AND DISMISSAL CF CASES 

5-9.610 General 

No claim or case under the jurisdiction of the Policy, Legislation and 
Special Litigation Section may be settled or dismissed without specific or 
delegated authority from the Attorney General. See USAM 5-1.600 et ~·, 
supra. 

5- 9.620 Transmittal of Compromise Offer to Policy Legislation and Special 
Litigation Section; Recommendations with Respect to Acceptance 

Where compromise in a case other than a direct referral case is 
offered to a U.S. Attorney, he shall require the offer or to reduce the 
proposal to writing and to submit with it a cashier ' s or certified check, 
bank draft, or money order for the amount offered, drawn or endorsed 
unconditionally to the order of the Treasurer of the United States. Where 
a large sum is involved, a token deposit is acceptable. '!11e U.S. Attorney 
then shall forward to the Department the writt e n offer, this 
reconunendation and the reasons therefor, and a statement of the debtor 's 
financial status. 

The recorranendation should be guided by the principles that compromise 
offers cannot be accepted unless (a) there is doubt as to whether judgment 
can be secured for an amount larger than that offered in compromise , ( b) 
there is doubt as to whether an amount larger than that of fer can be 
collected, although a judgment has been or can be secured, or (c) the 
probable cost of collection exceeds the difference between the amount 
recoverable and the amount offered. 

'Itle financial statement need not be for warded where the offer is 
recorranended for acceptance solely because there is doubt as to whether 
judgment can be secured for an amount larger than that offered or because 
the probable cost of collection exceeds the difference between the amount 
offered and the amount recoverable . 
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5-9.630 Authority of U.S. Attorneys to Settle or Dismiss Direct Referral 
Cases 

The authority of U.S. Attorneys to settle or dismiss direct referral 
cases under the supervision of the Policy, Legislation and Special 
Litigation Section is set forth in USAM 5-1.630 , supra. 
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5-10.000 'llIE WILDLIFE AND MARINE RESOURCES SEX:TION 

5- 10 . 001 Establishment 

The Wildlife Section was established on l'Qvember 8, 1979, by Land and 
Natural Resources Division Directive No. 22 -79. The Marine Resources 
Sect ion was established on l'Qvember 5, 1969, by Land and Natural Resources 
Division Directive No. 6-691. The consolidated Wildlife and Marine 
Resources Section was established on June 15, 1981, by Land and Natural 
Resources Division Directive t-b. 1. 

5- 10. 100 AREA CF RESPONSIBILITY 

5-10.110 General 

'!tie Wildlife and Marine Resources Section has responsibility fo r 
prosecuting, defending, supporting, and <XX>rdinat ing the prosecution and 
defense of all civil and criminal cases, matters, and proceedings arising 
under the laws listed below (see USAM 5-10.120, infra). - --

5-10 . 120 Statutes Administered 

'!tie federal statutes giving rise to litigation handled by the Section 
include the following: 

A. Endangered Species Act of 1973 , 16 u.s.c. §1531 et seq. 
B. Lacey Pct, 16 u.s.c. §3371 et seq. 
C. Airborne Hunting Act, 16 u.s .c. S742j-l 
D. Migratory Bird Treaty Pct, 16 u.s.c. S703 et seq. 
E. Migratory Bird Conservation Pct, 16 u.s.c. SS715-71Sd , 71Se, 

71Sf-71Sk, 71Sl-715r 
F. Bald and Cblden Eagle Protection Act, 16 U.S.C. SS668-668d 
G. Dingell- Johnson Fish Jestoration Act, 16 u.s.c. SS777-777i, 777k 
H. National Wildlife Jefuge System Administration Act, 16 U. S.C. 

SS668dd , 668ee 
I. Marine Protection, Jesearch and Sanctuaries Act, 33 u.s.c. Sl4 31 

et seq. 
J. Magnuson Fishery Conservation and Management Pct, 16 U.S.C. Sl801 

et seg. 
K. Whaling Convention Act, 16 U.S.C. §981 et seq. 
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L. Atlantic Tunas Convention kt, 16 u.s .c . §971 
M. Tuna Convent ion kt, 16 U. S .C. §951 et seq. 
N. Mari nf' ~~rrrna l Protec t ion rv::t , 16 u. s . C. §1361 e t seq. 
o. Sockeye salmon or Pink Salmon Pishing Act, 16 u.s.c. §776 et seg. 
P . F'ur Sea l Act of 1966, 16 U. S. C. §1151 et seg. 
Q . Protection of Sea Otters on the High seas Act, 16 U.S.C. Sll 71 et 

s eq . 
R. Wilci Free !barning Horses and Rurros Act, 16 U. S. C. §§1331-1340 
s . Fi sh and hlikllife Coordination k.t, 16 u.s .c . S§661-667e 
T . Animal Damage Control Act, 7 u.s .c . §426 et seg . 
l1 . Sp:mc.w kt, 16 u.s .c . §781 et seg. 
v. r-t>rthe rn P.Jcific Halibut Act, 16 u.s .c . §772 et seg . 
w. r-t>rthern Pacific Fisheries Act, 16 u.s.c. §1021 et seq. 

5-1 0 . 200 ORCl\NIZATION 

5-10 . 210 C~neral 

The section i s admi ni stered by a Oli e f and an Assistant Chief . The 
work of thf' Section is ass igned among staff attorneys according to 
experience and ....orkload . 

5-10 . 300 SUPCRVISTON AND IV\NDLING Of' lvll.OLIFE AND MARINE RESOURCES 
SIX:TfON CASl~S . 

5-10 . 301 Request ~)r Instructions 

Re quests for instr uct ions and guidance relating to the prosecut ion or 
defense o r actions under the jurisdiction of the Section shall be referred 
t o : Chief , Wilcilife and Marine Resources Section , Land and Natural 
Resources Oivis inn, Department Of Justice, Washington, D.C. 20530 
(202-724-7352). 

5-10. 310 Autho rity of United States Atto rneys to Initiate Actions Without 
Prio r Autho rization , i.e., Direct Referral Cases 

The gen<'ral authority ()f U.S. Attorne ys to initiate cases under the 
su~rvision of thP Wildlif<' and Marine Resources Section is set forth in 
USAM 5-1. 310. C'as<·s which (lo not raise nPw or unusual quest ions of law 
may be initiatP<i hy the U. S . l\ttornPy without prior authorization from the 
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Section in response to a direct request in writing from an authorized 
field officer of the department or agency concerned. 

Provided that upon receipt of refe rrals of any case wi thin th e 
jurisd1ct1on of the Section, notice shall be given to the Section before 
filing or declining to file an action, as set forth in USAM 5-10 .312, 
infra. 

Provided that U.S. Attorneys are not authorized to commence act ions 
against foreign vessels or foreign fishermen under the Magnuson Fishery 
Conservations and Management .Act, 16 U.S.C. §1801 et seq., witho ut prior 
telephonic approval from the Section. 'Itle views of the U. S. Attorney for 
a district to \ltlich a foreign vessel may be brought will be ascertained in 
advance of seizure by the Coast Guard . The U.S. Attorney should then 
contact the Section to discuss the ccrnplaint to be filed, release b)nd and 
inventory arrangements. 

5-10.312 lt>tice to Wildlife and Marine Resources Section of Intention to 
File rirect Referral Action 

No later than three (3) business days prior to instituting o r 
declining to institute a direct referral action arising under the 
jurisdiction of the Section, the Olief of the Section shall be notified of 
the proposed action, and ropies of relevant documents shall be for warded 
in due rourse. 'Itlis notice and document forwa rding requirement is waived 
when, for example, a case involves routine enforcement of the Migratory 
Bird Treaty .Act or ordinary forfeiture pcoceedings not roncerning wildlife 
or associated articles of significant value . 

The notice requirement is applicable where, for example, a case 
involves a conspiracy to violate the i.mµ>rt or export provisions of the 
Endangered Species .Act, the Marine Mammal Protection Act, or the Lacey 
Act; a multi-jurisdictional ronspiracy involving the interstate trading in 
wildlife or wildlife parts and products in violation of Federal Wildlife 
or Marine Resources Law; a violat ion of the fe lony provisions of the Lacey 
Act or the Migratory Bird Treaty .Act; any litigation involving the Wild 
Horses and Burros Act. If there is doubt as t o whethe r notice and 
document forwarding is necessary, inqui r y to the Section is appropriate. 

5-10 .320 Actions Not Subject to Direct Referral to U.S . Attorney 

Responsibility for the handling of cases under the supervision of the 
Wildlife and Marine Resources Section is assigned by the Chief 0f the 
Section under the provisions of USAM 5-1.322 through 5-1 .326. 
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5- 10 . 321 Pr ior Authorization Needed to Initi ate Action o r Assume De fense 
o f .Act ion 

Except for cases authorized to be filed upon direct referral, (see 
USAM 5-10.310, supra), no case under the supervision of the Wildlife and 
Marine Resources Section may be initiated by a U.S. Attorney without 
prior authorization (see USAM 5- 1. 302). In all cases under the supe r­
vision of the Sec t ionin which the United States, a federal agency or 
agency official is a de fendar.t , the U. S . At torney shall inquire of the 
Section whether the assigment will be fiel d , staff o r jo int. The U.S. 
Atto rney shall provide notice imnediately to the section of any rrotion for 
preliminary re lief is filed. 

5- 10 .400 [RF.SERVED) 

5-10 . 500 GENF:RAL PRCCEDURES IN DISTRICT CXXJR'I' LITIGATION 

5-10 . 510 Gene ral 

The general instructions set forth in USAM 5-1.500 e t seq., with 
r espe ct to the handling of litigatio n apply in every respect to the 
litigation of the Wildlife and Marine Resources Section . Particularly, it 
is of the utmost importance that complaints filed aga i nst the United 
States, fede ral agencies or federal official s in matters relating to the 
area o f responsibility of the Wildlife and Marine Reso urces section be 
transmitted promptly to the chief of the Section. 

5-10 . 600 SCTrLEMEm' AND DISMISSAL OF CASES 

5- 10 .610 General 

ExcP.pt with respect to direct referr al cases involving no ne w or 
unus ual questio ns of fact o r law (disc ussed in USAM 5-1.630), no cl aim or 
case under the jurisdiction of the Wildlife and Marine Resources Section 
may be settled or dismissed without specific or delegated authority from 
the Attorney c.eneral. See USAM 5- 1.600 et seq . 
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5-10.620 Transmittal of Compromise to Wildlife and Marine Resources 
Section; ReC011111endations With Respect to Acceptance 

Where compromise in a case other than a direct referral case is 
offered to a U. S. Atto rney, he shall forward the offer to the Section 
along with his recorrrnendation and sup[X>rting analysis. 

The recommenciati o n should be guided by the principle that a 
canpromise offer should be declined LD1less it fairly reflects (a) doubt 
that the government i:osition will prevail, (b) doubt that judgment can be 
secured for an amount larger than that offered in compromise , (c) doubt 
that an amount larger than that offer can be collected, a lthough a 
judgment has been or can be secured, or (d) the probabi 1 i ty that cost of 
collection will exceed the difference between the amount recoverable and 
the amount offered . 

5-10.630 Authority of United States Attorneys to Settle or Dismiss Direct 
Referral Cases 

The general authority of U.S. Attorneys to settle o r dismiss direct 
referral cases LD1der the supervision of the Wildlife and Marine Resources 
Section is set forth in USAM 5-1.630. 

Subject to the limitations imp:>sed by this paragraph and section USAM 
5-1. 640 , U.S. Attorneys are authorized, without prior approval of the Land 
and Natural Resources Div ision, to settle all direct referral actions 
relating to wildlife law enforcement. 

Provided that telephonic notice shall be given to the Sect ion prior 
to any such settlement or dismissal and o:>pies of all relevant documents 
shall be forwarded to the Section. 'This notice requirement is waived in 
certain categories or cases discussed in USAM 5- 10.312, supra and 
Section I USAM 5-1.310. 
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5-11.000 'IRE APPRAISAL UNIT, LAND ACQUISITION SEX:TION 

5-11.100 GENERAL 

The Appraisal Unit, I.and Acquisition Section, was created by Lands 
Division Order It> . 47 dated February 1, 1951. The Chief of the Section 
reports directly to the Assistant Attorney General of the Division. The 
Appraisal Unit, formerly the Appraisal Section, is a unit of the Land 
Acquisition Section. '!he Oiief of the Appraisal Unit reports to the Oiief 
of the Land Acquisition Section. 

5- 11.120 Analysis of Appraisal Reports by United States Attorneys 

Appraisals supplied by an agency to a U.S. Attorney in support of a 
request to condemn a tract of land should be reviewed as &>on as the case 
is received. In this regard , the U.S. Attorney should satisfy himself 
that he has received all of the appraisals , whether approved or disap­
proved, from the acquiring agency. He should also insist that the review 
rnerneorandums containing the critique of the appraisals and recarunendations 
of the acquiring agency be forwarded with the appraisals. Where there is 
doubt in the U.S. Attorney's mind regarding the crlequacy of any appraisal 
report , or if large sums of money are involved, the appraisal reports 
should be forwarded to the Appraisal Unit for analysis and recommendation. 
It is important that the U. S. Attorney act upon the Appraisal Unit ' s 
recomrnendations and do&> in a timely manner. '!his will insure that &>und 
and proper appraisals are at hand for early settlement negotiations or for 
trial purposes. 

For further information with respect to the processing and review of 
appraisal reports by personnel of the office of the U. S. Attorneys , the 
Land and Natural Resources Divisions , and the acquiring agencies , see USAM 
Section 5-4 . 982 Uniform Apprai sal Standards for Federal Land Acquisition , 
and USAM 5-4 . 981 A Procedural Guide for the Acquisi t ion of Real Property 
by Goverrunental Agenc ies at page 7 and pages 57- 59. 

5- 11. 130 Ct>taining Additional Appraisals 

The U.S. Attorney should rot obtain an additional appraisal report 
until the existing appraisals have been analyzed by the Appraisal Unit and 
its recomrnendations received. Generally , an crlditional appraisal report 
should be obtained Wien there is a wide divergence in the <::.pinion of value 
between two appraisers and their differences cannot be reconciled by the 
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U.S. Attorney. It is usually desirable to obtain an additional appraisal 
when good market data is not available, or ....tiere large sums of money are 
involved. Where demolition of improvements is ex>ntemplated, or where the 
land is to be inundated or otherwise changed soon after the filing of 
condemnation proceedings , it is important to secure immediately any 
additional appraisal ....tiich might be needed, in order that the appraiser 
may view the property in its original condition . 

For further guidance on obtaining additional appraisals, see USAM 
5- 4.981 , A Procedural Guide for the Acquisition of Real Property by 
Governmental Agencies at pages 34-37. 

5-11 . 140 Selection of Qualif i ed Appraisers and Other Experts 

The selection and approval of appra.isers and other experts is a joint 
effort of the U. S. Attorney and the Appraisal Unit. U.S. Attorneys should 
insist that the acqui r ing agencies which they represent use only 
appraisers ....tio have been approved by the Department as being acceptable 
for presentation of expert testimony. Where appraisers who are not 
adequate for this purpose are employed , money is wasted, since it will be 
necessary to expend more money for additional appraisals of the same 
property, and the government may be requ.ired to change estimates of value 
in midstream , thereby impairing settlement opportunities. Where full 
cooperation is not being received from an acquiring agency in regard to 
the employment of experts , the matter should be referred to the Assistant 
Attorney General , Land and Natural Resources Division, for resolution. 

5- 11 . 150 Fees for Appraisers and Other Expert Witnesses 

Where exper t witnesses' services are necessary , the U. S. Attorney 
must i nsure that the proposed fee is no rrore than the customary price for 
such services i n the area . Where volume appraisal work is given to an 
appraiser , the more advantageous fees , which are possible because of 
volume, should be secured. In those instances ....tiere the U.S. Attorney is 
uncertain as to the appropr i ate fee for a given assignment, or wher e an 
unusually large fee is involved , the recommendation of the Appraisal Unit 
should be obtained. Sound business judgment must be exercised in 
negotiating for services to make sure that the United States is getting 
full value at not rrore than the locally prevailing rates . Witness fees 
must be on a daily rate basis and per diem rates should be accurately 
prorated to the fraction earned, unless circumstances make this unfair. 
Fees for appraisal reports should be negotiated on a flat fee basis . 
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PRJPERTY (1972) 

li.,rodt1e,orv : In the instant revl8lon ot thla Proceduml Gulde, preferred pro­
cedureH for coordlnoUnc ucency aprralaal and precondemuUon necoUatlon 
reepon11iblllt1 wltb UUcutlve respon1lbllU7 of the Department of Ju.tice are 
aet out ln summary, outline form in the text of tbls brochure. Sune1Uona tor 
tbe culdonce of ocqulrlnc orenc1 1>ersonnel with respect to plannlns and 
carrylnr out the lond ocqulsltlon proceu are included in Appendix A, ii.fro, 
PAIN 82. M. 

I 

INITIAL STEPS TO BE TAKEN BY THE ACQUIR­
ING AGENCY PRIOR TO ACQUISITION OF THE 
LAND 

A. INITIAL PLANNING 
1. N eceanty for acquUition mmt be deter-mined by agency kgaJ, 

officer inf ollowi:ng ways: 
a. Availability of other mitabk land.-It should be ascertained 

whether available federally owned· land could be used for project 
in lieu of land contemplated for acquisition.1 

b. Need for estate or interest propoaed for ta.Jcing. 
( 1) The character of the estate or interest needed for primary 

purpose should be determined and categorized in the manner sug­
gested by form 'l, appendix B, infra, page 40. In this connection, 
when the nature of the estate required is such that the Government 
is likely to have to pay substantially the fee value of the land, the 
fee simple title should normally be acquired.2 

1 It 1uch lond ulata, arran1ement1 ahould be made for tbe tranlfer of lta Ult to the pro· 
poHd proJect. In this connection, It 1hould be borne to mind that a revocable llcenae or 
permit doea 11ot conatltute property for which the United States t.1 llable upon condemnatloD, 
aDd po11t1 to tbt Jlcenaee or permlttee no utate or lnttrut In ·the lancl. E.c .. Actott ,._ Unlt•d 
Btote•, 401 F . 2d 896 (C.A. 9, 1988) and authorltlea there cllted. Accordl111l1. If tbe propert7 
to be acquired Includes land• betlll uHd under a rtYocable llce1111 or permit 1 .. 11ecl b7 a 
l'ecleral a~ncy (e.r .. croaln1 permit•. uranium pro1pectt111 permit•, brldse fraDChs.a, 
llce111n to eorect river and hDrbor atructurtt , permit• to erect nod maintain telephone and 
power llnu, llctDH• to occup1, leaae. or aell ~•hlni: area• (1upport1111 authol1tl" are cited 
In O•l>onic ,._ Unittd Stntea, H5 F . 211 892, 89() tn. 5 (C.A. 11, 1944 ) and In Actl0tt v. UttOed 
Btotn, 401 F . 2d 898 (C.A. 9, lll88) J, the a1ency dulrlnr to acquire the uae of tbe propertJ 
ahould make arran~menta (a) for tbe rnocatlon of the ttl'ocable llcenae or permit b1 tlae 
Federal asency l11ulog the revocable Ucenae or permit and (b) for aach uae rlfhta lo the 
property u ue appropriate. The General Service• Admlnl1traU011 annuall1 compUea and 
1 .. uea on lnnntor1 of Federal real propert1 holdlnp. 

• 8tt e.f ., the exprua pro,111001 In thla rupect aet out In the Joint policy atatement of 
the Department of the Arm1 and the Department of the Interior relative to reMnolr 
project luada (21 J'.B. l'fU). 

(1) 
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(2) Coordination of project with other A,.,rcncies ·should be con­
sidered to utilize rcmninder i11ten>.sts nn<l nVoid ~vernnce damage 
payments.~ 

(3) Considerntion should lK· ~in•n to iu·o,·iding nr~, wuter, 
etc., to severed properties, if consistent with purpose of tnking, to 
minimize se\•ernnre damages. 8imilnr consi<lerntio11 mif?ht he given 
to excepting mineral intert'sts. 
c. C<>naideratio11 .ttl1ould be 9i,1e·11 to tltc 1rltimnte <:01t of intcrutl 

taken.- A term for yenrs mny lK' cost:justifie<l if the pro~rty is Jikely 
to be used for short-time interrnls; it l'atnnot lX' cost-justified if the 
terms nre to be succcssi\'ely extended. 

2. Legialative authority for 11r:'luiaitio11 11111~t be t'4fab/i:;l1e<l in tlie 
following particulars: 

a. The 8tatutory basis f 01· opr.mf i "!! t !t r JJroy 1°<1111 for 1l'hich prop· 
erty will be used. 

( l) Authority for ncquirin;.! lnnrl. 
(2) Appropriation from whirh just compensation is to bc pnid 

and limitations on the nmount thnt enn be spent for Jnnd 
ncqu isit ion. 

(3) If fond is limited, n tincli11~ shoulrl be mnde ns to whether 
a taking is required for an csse11tinl public 1mrpOS<' before just 
com pen sat ion is tlet c rm im•d in <'ondC>mnn t ion proc.-ed in~.• 

b. If defects in the a~ency's nu tliority to co11dmm art' found, or if 
the extmt of thnt authority is Hn<'lenr. it is J"C'commc11dcrl thnt clnri­
fying legislation or nn explicit. anthorizntion in nn npproprintion net 
be obtained before acquisition of propcrt ics is commenced.~ 

3. Procure Sw·veys and Al aps. 
a . Planning mnp.-A plnnnin~ mnp on one shE'<'t shoHld ·lX' pre­

pared showing the following-: 
( 1) Exterior houndnries of the real property to be acquired and 

the parcels therein. 
(2) The general Jocnt ion of mnjor improvements nnd structures. 

• Src. 301 (0) or l'nh. L . !11-040. nppron'CI Jnn. 2. lll'M . R.f lilt11t . 11194. lOO:i , pro,·ld•11 
n• folio \\·•: 

"(9) It t bt ncqut~ltlon of onl1 put of n propertr would lta•e ltl owDer wltb a11 U~· 

aomlc l"tmnont, tht htod of tbt Ftderol 11r•nc7 co~trDtd •11•11 olrtr to acquire tlaf' e11tlre 
property." 

• T1plc11t llailtlci: 1totutt1, aDd certUlc11t10D1 required to accompu17 recau11t1 tor COD· 
demn11t1on, or• aet out At 11 . :?a, tJ1./rn . • \ 11l11c11••lon tlf 11roblrm11 cl"f11 t,..1 11,- condition• 
puctlltnt In Authorlxtni: net• np1'l'ar" In .\ltflf'll•lh; .\, i11/1Y1, 1111. :12. 

1 1'or o lll11Cu111ton 11nll cltotlon of outborltlta relatlDI: to 1t1tutor1 autborl1atton to 
eondtznD, Mt 1 Federal Concft111tloliot1 Ho11dhol, 1ec. 1 .100. For ruldtllDH w1tb Ntptd to 
tfie rlrht of th• Oo\·trcrnrnt to o~ulre l11nd1 bJ doDatlon or purcbllae 111bjtct to •arto111 
rt'Vf'rt1•r <'On1lttlo11~ . 011tlon~. 11111\ 111<1• r .. ~trlctl1111•. """ k f'l:Ul11t111111c nt th<' Attornry Gftleral 
IHutd on Octo~r f . 1070, 11ur1uo11t tu rub. L. 111-aoa. 1111prond S•1'tta1bfor 1, 1070, 8' 
lt&t. aa:; 11nll pore • . '•i/ro . 
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( 3') Tho location of proposed Government construction. This 
map should show thn :,.r<'tH•ral 011tli11es of tl11~ <'<>nstrnctio11 areas ap­
propriately identified (run ways, barracks ancl administration areas, 
housing areas, etc.). In any acquisition of real propmty where the 
rP<p1irc111t•nt is has<•d 011tt•<·li11i<'al1·ritPria (s11<'l1 as a.irtiPlds, ammuni­
tion storage areas, and con uuun ication stations), the planning map· 
should show such criteria schematically . 

( 4) The location of existing rights-of-way for roads, highways, 
railwcys, utilities, etc. 

( 5) The proposed route of relocation of any of the rights-of-way 
mentioned in ( 4) above. If the proposed route of any proposed re­
location of a right-of-way lies too great a distance from the real 
property proposed for acquisition to be shown on this map, the pro­
posed rt-location routPs should Ii<' sho\\'ll in tlu~ vicinity map. 

( 6) The approximate location and direction of flow of natural 
water courses. 

(7) A small-scale location insert showing the general location of 
real property. 

(8) Any other pertinent information having a bearing on plans 
· for the acquisition of the real property. 

In order that project limits may be ascertained und difficult enhance­
ment questions avoided, the maps should be sufficiently broad to in­
clude all property for which project use is a foreseeable possibility. 
Such other maps should be prepared as will be helpful in determinirig 
the type of terrain, the vicinity of the land, and its location in connec­
tion with the existing and proposed facilities. 

b. Map legend.-Since any map is merely for intra.government use, 
is not expressive of the final project, and cannot be relied on by land­
owners to indicate enhancr.ment they _ may 1·x1wct or special damage 
they ma" suffer, e.g., from proximity to a possibly harmful feature, all 
maps should be marked "This map is illustrative only. It does not, 
of itself, define the final approved project." 

4. Prepare Project Plans of Operation. 
In reservoir projects when~ fiowage casements arc aequired , there 

should be clearly designated plans of operation to avoid multiple liti­
gation for subsequent changes in operation under the original project 
authorization. 

B. PROCUREMENT OF TITLE EVIDENCE 

1. Agency to obtain title data expeditiously. 
An agency which has authority to acquire land should obtain all 

necessary title data for use in negotiations for purchase and later, if 
necessary, for use in condemnation proceedings. 

46~11-2 
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2. Use of Standards of Depart11ient of .lWJtice. 
T itle evidence obtained should conform to "Standards for the 

Preparation of Title Evidence in Land Acquisitions by the United 
States," issued by the DPpartment of .Justice, since the Attorney Gen­
eral must (with certnin exceptions) approve titles and conduct con­
demnation proceedings, unlPss authority to do so has been delegated 
to the interested Dcpart111c11t or Agency pursuant to Pub. L. !) 1 -~9:3 , np­
provcd Scptembcl' 1. l!JiO, 84 Stnt. R~f>. 

3. Contracting for T itle E1iidence. 
a. Contracts for title evidence should be let as soon as property 

needed is identified. 
b. To assure the prompt delivery of the final continued n.bstract 

or final title certificate or title insurance policy, provision should be 
made for withholding a portion of the contract price until the actual 
delivery of the final form of the title evidence. 

c. In condemnation proceedings where a declaration of taking has 
been filed: 

(.1) Generally it is not necessary to contract for n final certiticate 
of title or title insurance policy when lands are acquired by the 
filing of n declnrntio11 of taking· in n condemnation proce-eding­
although arrangements must be made for the continuance of the 
title data to disclose the pendency of the condemnation suit. Other 
than this exception, the standards and requirements for fee ac­
quisition by direct purchase should be observed. 

(2) Each agency will b,. primarily gov('rnc><l in all such cases 
by the requirements of the local representative of the Department of 
Justice charge with the prosecution of the condemnation proceed­
ings, such as the necessity of obtaining an intermediate ~arch or 
title certificate to cover the period from the date of the preliminary 
title examination to the date of the filing for recordation of either 
a Us pendens or the judgment on the declaration of taking in the 
locn.l land records. 
4. Curath1e Data. and Otl1c1· Pe1·tinent lnf01·matfrm Not Disclosed 

hy a Ti t1 e (} e?·ti ficate 01· A bstrar.t. 
a. The acquirin~ agency should obtain and furnish as specified 

hereinafter: 
( 1) Full information concerning owners, including information 

ns to minors, incompetents, persons in posscssion,r. adverse claims 
encountered, and any other information usually not included in 
title certificates, but which has n. bearing on who must be made 
parties to a condemnation suit. The mn.terial furnished should 

•Io this connection . plense ~N> II- C- 3-it - ( 1). infra, l'P· 17, 18. 
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include a detailed analysis of title data and conelusion by the acquir­
ing agency on ownership. 

(2) As full information as possible regarding ownership, both 
in cases of direct purchase nnd condemnation. 

(3) Fol' the 1-nitcd States .\ttorney. without fiwaiting his request 
therefor. title curntivc data rclnt ing to tra'Cts b0ini.r l'.Ondemned, such 
as attidavit s of hl'il'ships, t'l'l'titintfl'S as to pl'l'sn11s in possession, or 
eviqencc of unr0cor<ll•d conveyances. 
b. When a title company fails to furnish promptly necessary con­

tinutaion evidence in accordance with its contract, the acquiring agency 
should, without delay, furnish certificates of search prepared by agency 
personnel or by other qualified persons, or such other information as the 
United Stntcs .Attorney may require. 

C. PROCUREMENT OF APPRAISALS 

1. Compliance With Uni/01w1, Appraisal Standards. 
Appraisals should be prepared in compliance with the "Uniform 

Appraisal Standards for Feder.ii Land Acquisitions" issued by the 
Interagency Laml Acquisition Conference ( 1V72). 

2. Number and Qualification of Appraisal Re71orts. 
a. In any acquisition of substantial value involving any significant 

need for condcmnntion proceedings the acquiring ngency should ob­
tain at lenst two 1tpprnisnl reports by appmiSl'l'S ncccptnblc to the 
United States Attorn~y and meet the requirements of subparngraph 4 
below. 

b. Such reports should be obtained prior to any change in character 
of the property or use and should be reviewed and npproved by the 
United States Attorneis office ns n competent bnsis for export valua­
tion testimony pl'ior to the conclusion of direct pul'chasc negotiations 
whenever practicable. 

c. By use of the procedme suggested, negotiations by the agency 
'vill be concludecl on the same factual bnsis as a clnim will be pressed in 
oondemnntion; it may even enable trial counsel to evaluate trial risks 
and pa.rticipnte fo real istic negotiations for purchase of controverted 
trncts within the limits of agency compensation authority before con­
demnation proceedings are commenced. 7 

3. Selection of Appraisers. 
a. The names of independent appraisers being considered should 

be submitted to the Fnited States _\ ttorney for his ndvanc<' approval, 
thereby eliminating, in most instances, t.he ncc{•ssity for tlw United 
States .\ttorney to employ nnother npprnise1· nt a. Inter dnte for trial 

'A recent lll recth·e to personnel or the Lnnd nnd Natural Resources Dlvlelon entitled 
" Prepnrntlon and Review of Apprnlsnl Evidence for Trial" la reproduced In appendix A, 
infra, pp. 34-37. 
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purpose•s and avoid tlw 1111fayomhll' infrn·nC'l'S anct pl'oblems cnus<'d by 
eha11gi11g appraise l's 111 idway in what. l'l'al ly is a si ngl< ~ trn11sadio11. 

b. This will ins11N' that tll<' appraiSt-1-s who will t<:>sti fy at n trial 
arc able to rnalrn their i11sp1'(·tio11s at an Parly datl', hdon· th<' app<:>ar­
anco of th<' property is alten •d. 

c. If ttnquali fiPd appraise rs are 1•u1 ploy1·d who 1·an11ot he• 11sE'<l in 
t.r ials, til1is inforrnation is fn•qttently ohtai 11 1•d l>y opposing- c·o11nsrl 
who attP111pt to s11bp0t·na t lw111. 01· 11SP r lw fnl't to jm·ju<li<·<' tlH• Gov­
ernment's cast> in trial s. 

-l. Ap;n·aiso/ ( .'outmcls rind F N'N. 

a. After <'011s11ltation with :111 appropriate repn•s<'11tat iYI' of the De­
partment. of .J 11sti<'<', thl' a1·ciuiring ng<'ncy should rnntract for the 
:tpprn.iSC'r\.; SE'nirPs fo r trial preparation anrl tl'st ify ing at trial , and 
for " npcl.lting" tlw appraisal, <l11ri11g the· initial ph:tsE' of rontrnctiu~ 
for tlw report . 

l>. If the property to i>P acc111irrd has t.imlit- r in <·om111rr<'ial quanti ­
t.ies, mineral <l<'posi ts, g-rnwi111! <Tops, or any otlwr e•lememt which m:ty 
increase (he va lue ·of the land, rarr should he taken to insure that 
appraisers :re employed who a rp; qualifird to 1•valual<' th<' extent to 
which such t.iml>er, min<' rnls, crops, Ptr ., may <'nhanre the markl't ,·al ue 
of the 1nncl in that area. I n tlw <·as<' of a lti,!!hly spec ialized clement 
of value such ns 11rnni111ll , rcfrar tory cl:ly, or \'l\St amounts of timuer, 
experts in those fields shoulrl he• obtained to dct<'rntine amounts, qual­
ity, extrnrtability. arrE'ssihility, comni<' r·ria l clE'mand. C't r. If possible. 
these expl'rts shonlrl also))(' q11alifird to <ll'tcrmim• nn cl tt'stify to the 
extent to which t.he presC'ncc of s 11ch deposits or othl'l' r lemcnts, ac­
tually enhance th<' market rn hw oft hr land. 

c. Appraisers should h<' advis(>(l of the scope of nppraisal desired 
and t he gnid<'lines set out in paragraphs r. and G of this pnrt. I C; and 
they should specifically l>o inst ructrd t-o ronsider so-ca lied "se \'crance 
damages" and project. influence to nssurE>. nn offset of benefits in partial 
tn.k ing cases, di scussed infm. pages 7- !1. 

d. W hen .jt has heen fo11nd advisablc> to crnploy :111 addi tional ap­
praiser to evaluate property al ready appraised, s 11ch addition:\! ap­
prwiser should cond11ct his invE>sti,gat ion and prepnre his report 
without benefit of prior appraisals to insurr his arrivin~ at nn inde­
pendent judgment. 

e. A ppraisal fees should be approved by the acquiring agency only 
n.fter cn.reful negotiation and investig-atim1 to determine whether they 
a.re reasonable in accordance with the rates cust<>marily charj?ed m 
that area. ·for competent appraisals nnd vnluntion testimony. 
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5. Appraisal Reports. 
a. Great ca re should be exercised thnt the appraisal is initially pre­

pared on the legal basis which will Im the Gov<•rnmenfs position in 
the event of tria.1. Therefore, it is suggested that where any tract 
presents unusual and complicated valuation or other legal problems, 
thcl'<\ should lw l'OOrdinatio11 auwng tlw acquiring agt•ney. tlrn lJnitr.cl 
Statrs Attonu·y and tlw Land a11d ~atural l~ Psonn·ps l> ivisio11 of thl' 
D<\partnH'11 t of .Justitn in \Vashi11gton , J>.( ' .• pr io1"to alia11do11111c11t of 
efforts to acquirt' the tn11·t hy din•c:t. p11rchast'. .\11.v con11111111 icatio11 
between the agency an<l t lw Depa rtn11~ 11t. shou Id ha n· the end in view 
of anivin~ at a consist<•nt IPgal posi tion a1Hl forn ish i 11~ tlw apprniser 
n.t. the outsc•t with tl11\ l<·gal g11id1•lim·s whil'h will l'Ot1ti11ue to bc con­
t:t'Olli11~ shou ld t.lw <·as<• go to trial. 

b. The appraisal reports should be carefully reviewed with con­
sideration given to these matters: 

( 1) The appraiser's qualifications. 
(2) The factual data on which the appraisal report is based to 

i nsu 1·<• that-
( n) an accurate plat of the property being condemned is in­

cluded; 
(b) the appraiser's evaluation :s in accordance with and cur­

rent to the correct val uation <lnte and includes any pertinent 
lllarket data occ11rri11g aftrr any prt>vious apprnisal datn.; 

( c) nny necessary revisions have been made to reflect changes 
in project plans occurring up to the valuation date. 
(3) " 'hether the apprnisPr has :.ri,·en prop<'r ronsich•ration in his 

repo1t to th<\ l'tf°PC't, if a11y, 011 111ark!'t rnlm· of all 1msenw11ts, ri~hts­
of-way 01· other cncnmbrnnccs which burd<'n th(• lnnd heinp: taken, 
or of present zoning rcquire.ments or l)ossible future changP,s therein. 

( 4) The appraiser's determination of highest and best use, 
including-

( a) The basis for the determination and whether it can be sup­
ported by a showing of demand in the market for the property 
at that use. 

(b ) A showing, if possible, of Jn.ck of mnrket demand or lack 
of economic feasibil ity, of any other possible uses. 
(5) Market value should lie arrived at ~xcl11sive of enhancement 

due to the Government project. 
If the project for whi<'h the property is b~ill,!.! tnken is one which 

increases the \'alue of the property in its vicinity, tho appraiser 
should be required to investigate the market (a) to determine the 
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time when project influence berame apparent in the market, and 
(b) to note sales which were t•xdudt'd as comparable because of 
project influence. See Unifrd States v. Jlilln·, :n7 U.S. 3ti9 (1943); 
l..!niteri ;-,'tate.'? v. Ora.nee. :~41 F . ~d 161 (C.A. 8. 19G5), cert. den. 
382 U.S. 81G. United, 'tates , .. Rt'ynolds,· 'J97 U.S. 14 (1!)70). 

(6) Benefits from the governmental project must be excluded. 
(a) The Federal law is established that just compensation pay­

able by the United States should be n·duccd by benefits to re­
mai11ing land~ arising from the governmental project. Bauman 
v. Ross, 167 U.8: 548, 584, ( 1897) ; United S tates v. Miller, 317 
U.S. 369, :376 (1943); Aaronson v. United States, 79 F. 2d 139 
(C'.A. D.C. H.135 ); Dirk v. l nited S tates, 169 F. Supp. 491, 494 
(C. Cls. 1%9) ; Lrldgh T'alley Coal Co. "' Ohicri,qo, 26 Fed. 415, 
416 (N.D. Ill. 1886); United States v. Trout, 386 F. 2d 216, 221--
223 (C.A. 5, 1967); United Stnfr.y , .. Rands, 389 U.S. 121 (1967). 
The doctrine of otfsctting brm·fits is too oftrn overlooked and so 
appraisal reports in partial taking s ituations should be carefully 
checked in this respt·ct. T his is particu larly so lwcause state Jaw 
often differs with respect to the offsetting of benefits and ap­
praisers whose <'xperiencc is largely in state co11rts may not be 
familiar with this important uspec.t of Frderal law. 

(b) "A special benefit is no1wthelcss such because other lands 
in like situations are similarly benefited." United Sta.tea v. 
B,477.79 A cres of Land in Bell County, Texas, 259 F. 2d 23, 28 
(C.A. 5, 1958) ; Aaronson v. United S tates, 79 F. 2d 139, 141 (C.A. 
D.C. 19i35); United Sta tes v. Ril-er Rougr. Co., 26!) U.S. 411, 415-
416 (1926); Unitpd States v. Trout, 386 F. 2d 216 (C.A. 5, 1967); 
United States v. Fort Smith R iver Developmen·t Corporation, 
:349 F. 2d 522 (C.A. 8, 1965); United States v. Crance. 341 F. 2d 
161 (C.A. 8, 1965); Pokladnik v. Uniicd S tates, 378 F. 2d 59 
(C.A. 5, 1957), per curiam. 

( c) It is important that appraisC>rs clearly establish the facts 
supporting a claim of benefit to the remainder, since the extent 
of the benefit to a tract caused by the F <>deral project is a fact 
question. United States "· f2 ,~77.79 A cres of Land in Bell County, 
Texas, 259 F. 2d 23, 28-29 (C.A. 5, 1958). 
(7) Where only a part of a landowner's tract is taken, severance 

damage estimates, if any, should be supported. 
(a) It should first be determined whether it will be the position 

of the Government on any trial of the case that the part taken 
is an integral part of a unitary whole within the meaning of the 
Federal law of eminent domain. Sharp v. United Sta.tes . 191 U.S. 
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341, 354 (1903), affirming Sharpe v. United Statea, 112 Fed. 893 
(C.A. 3, 190-2) at p. 806 ; Baetjer v. United Statea, 143 F. 2d 391, 
395 (C.A. 1, 1944), cert. den. 323 U.S. 772; Cole Inveatment Co. 
v. United States, 258 F. 2d 203, 204 (C.A. 9, 1958); United States 
v. Mul,s, 237 F. 2d 401, 404 (C.A. 8, 1956). 

(b) There must also be unity of ownership. Umted Statea v. 
Hono/;ulu Plantation Co., 182 F. 2d 172 (C.A. 9, 1950), cert. den. 
340 U.S. 820. 

( c) There is no severance damage unless there is a diminution 
in the market value of the part remaining. The Federal law is 
that "strict proof of the loss in market value to the re.~aining 
parcel is obligatory." Cole lnvesttMnt Co. v. United Statea, 258 
F. 2d 203, 204 (C.A. !>, 1958); United Statea v. Honol?.Jllu Planta­
tion Oo., 182 F . 2d 172, 179 (C.A. 9, 1950), cert;. den. 340 U.S. 
820; United States v. 26.07 Acres of Land in Hempatead, 126 F. 
Supp. 374, 377 (E.D. N.Y.1954). 

(d) The diminution in market value of the land remaining 
must be due to the taking of the part· belonging to the con­
demnee and not to the taking of lands belonging to others. Camp­
bell v. United States, 266 U.S1 368, 372 (1924); Boyd v. United 
Statea, 222 F. 2d 493, 494, 495 (C.A. 8, 1955); Winn v. United 
States, 2i2 F. 2d 282, 287 ( C.A. 9, 1959). 

(e) "Severance damages," like other elements of just compen­
sation, must not be based upon speculation. Sharpe v. United 
States, 112 Fed. 893, 897 (C.A. 3, 1902), aff'd 191 U.S. 341; Miller 
v. United States, 137 F . 2d 592, 595 (C.A. 3, 1943) . 

( f) Any enhancement due to the project should be excluded 
from the value of the whole immediately prior to the taking. See 
( 5) supra, page 7. 

(g) Appraisers too frequently use "severance damage" as a 
catchall which tends to become the tail which wags the dog. 
Where appraisal reports have factual data such as sales, earn ings, 
etc., to support the value of the part taken, too often so-called 
severance damages are simply stated as the apprais,er's opinion 
without specification as to how he got them. 

(h) A claim for severance damage by reason of an alleged 
"invasion of privacy" has been denied. United Statea v. 69.67 Acrea 
of Land in Oyster Bay, 152 F. Supp. 441, 444, 445 (E.D. N.Y. 
1957), aff'd aub nom. United Statea v. Chase, 260 F. 2d 405, 410, 
411 (C.A. 2, 1958) . 
.(8) The appraisnl techniques used should be clearly explained 

andsupportedinthereport. 
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5. E 11al11atio11ofA7'7waisal /~'1•;dence . 

The mnrkP.t data shoul<l IH' E'ntl11atf><l i11 th<' mnnnf>r provi<lr<l below: 
a. Prior sn.lf>s of property hPill,!! nrcp1ired. 

(1) Since tlw fai1· mnrk<'t mitt<' of tlw propE>rt.y at the time it is 
acquirNl is th<' m<>ns11re of th<' just rompcnsntion to hi' paid for 
it. E.g .. United Rtatrs \". .l!ilfrr. 017 P.S. 0fi0. 070. ~74 (Hl4::\): 
Olson v. Tf11ited Stntrs. 202 TT.S. 246, 2:lfi ( 10~4) : Tlnitr.d States v. 
Toronto Nm·. Co .. :t\R TT.~ . :{fHi. -102- tOi (1!1-l0). : prior sales of 
the propPrty hei n~ nccp1 i r<>d. r<'n sonn hi y rerc11t nnd not. forced, are 
the best evidenc<' of n\lue. KJ,?., Ractjer v. Th1ited State.~, 143 F. 2d 
~91, 307 (C'. :\ . 1, 1044), c·Ht. clen. ::::2:1 F.S.17~:.Rnilt>y ,._ T!11ited 
States. ~25 F. 2d 571 (C.A. 1, 1963). 

(2) Where th<' snl" is hetw<>en n willinJ.! buyer nnd a willing seJler 
and is not so remote as to r ender the price of no benring on the 
present market value, it is reversible error to reject evidence of such 
prior sale as proof of the vnlue of the land. T!11ited State.'? v. Ham, 
187 F . 2d 26fi. 2fi!1. 270 (C.A. ~. l!l:il): f'11itt-d Staff's v. Cntain Par­
cels of land h1 Pliilade/7,hifl ( Woin1Niglit) . 1-14 F. 2d fi26. 62!). 6~0 
(C .. A. 0, 1944). 

(:l) In this 1·01111crti<m it shoulcl be» borne in mind that consider­
ation of prior sales of tlw identical propert.y hns been sustained 
nltho11,!!h tlH' sal<>~ oC'<'lllTt'cl sc•\'<'f:tl .nars lir forp the arq11isition hy 
tlw GonrnmPnt . E.:,r., T>irh11.w11 '" T"11it NI Stairs. lfi4 F. 2d 642, 
643 (C.A. 4, 1946) (sale in 1937 held properly admitted \vhen taki.nJ,? 
was in 1940); Lon• v. {!niter! .\'tntes. 141 F. 2d !)81, DB:~ (C. A. 8, 
1D44) (sn le in }!):\:~ held properly admitt0d when taking-' n-ns in 
1940); Tl11ited States v. Becktold Co .. 129 F. 2d 473, ~79 (C.A. 8, 
1942) (sale in 1925 held properly admitted when taking was in 
1939). Accord ing-ly, mnke certain that· prior sales of the identical 
property are properly consid<>recl. 
b. Sales of other properties. 

(1 ) With market mlue being the measure of just compensation, 
absent transactions involving- the property itself, "Snles nt arms 
length of similar property arc the best evidence of market value." 
W elcli v. Te11nessee Valley A11tlwrit?1, 108 F. 2d 95, 101 (C.A. 6, 
1939), cert. den. 309 U.S. 688 ; Baetjer v. United States, 143 F. 2d 
391, !107 ( C.A. 1, 19H), cert. den. !l20 l .. S. ii2. Too of fen in appraisal 
reports the sales nppronch hns been relegated to a position ns simply 
one of three approaches to vnlue, with more time and attention being 
given to income nnd reproduction appronches. 

(2) Considerntion should be given to why and how the sales 
used are more nenrlv comparable to the subject property; and, if 
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the sales were of property considered to be more or less valuable 
than the subject property, what adjustments were made. 

( 3) Verification of each sale should include, whenever possible, 
the names of the huyer and seller, broker and/ or closing attorney, 
deed records, book and page number, n.nd consideration paid. Con­
tact should h1\ 111adC' with at least 0111· oft Ill' p:o.rti(•s to the trnnsac­
tion and the motivation for the sale should be determined, if possible, 
and whether it was nn arn1:s length transaction on- the open market. 

( 4) A concise statement shoul<l accompauy each sale used showing 
the appruiser·s reasons for consi(lefing it as a. comparable, the 
degree of comparnbility, physically, eco110111ically and functionally, 
and any adjustments, plus or minus, in the comparison to the subject 
property. 

( 5) Whenever adequate sal<'s data arr. a va i I au le, other indicia of 
value, hereinafter <li scussccl, slio11lcl Ii<' used only us a check on the 
val uc arrived '3.t by market data. 
c. Capitalization of income. 

( l ) " 'ht•J'(' tl1(• sa 1Ps data an· not. a<l(•q11al<· a11d th<' property is in­
come producing, capitalization of income produced by the property 
may be considered. It is essential in using this approach that the in­
come and expenses be verified, nnd that the capitalization rate be 
established by the market, giving proper consideration to the type 
of interest l.>eing cond(•mncd and to any ris ks inh<'rent in receipt of 
the income. It should be borne in min<l that a very slight change in 
the c.:a.pitalization rnte will maim a substn11tial change in the 
valuation. 

(2) Too often the income ·a.pproach is t.rcated at such length 
that it tends to overshadow the sales data. Evm when the property 
is income producing, if there are adequate sales of similar property 
to estabJish a fair market value there is little need to get into the 
capitalization of income with its great variables, such as capitaliza­
tion rate, Inwood factors, gross income, effective gross income, net 
income before. rccupt111·<•, net income after all depl'eciation, residual 
techniques, etc. ~nch variables are generally so complicated and 
confusing to the eval11ating body, in addition to being so subject to 
manipulations which are difficult to combat, that they render this 
approach a. difficult one at best. 

(3) Utmost care should be taken, in using this approach, to 
consider only income which the property itself will produce-not 
income produced from the use of the property for n business enter­
prise. "The question for determination by the jury is the market 
value of the property taken, not the damage to the business of the 
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owner in operating that property.'' 1:nited. tates \".Ham. 181 F . ~d 
265, 271 ( f'.A. 8, 1951 ); Cnited. 'tales fJ' 1·e/ TVA\·. Pou.:elson, :H9 
U.S. 266, 282, 283 (Hl43): Stipe v. f lnited States. ::3:n F. 2d 18. 
821, 82~ (C.A. 10, 1964), and ca~ws tlwn· <'itrd: A.G. /)ai•is Ire ('o. 
v. United States, 362 F. 2d D:M, !);17 (C. A . 1. 1966); fi11itNl State.~ 
v. Sowards, :170 F. :2d 8i, 89 ( ( · .. \ . JO, l!Hi<i ) : '•It is the~ land whi r h is 
appropriated, and not the' bus inrss ronducte<l thereon." A/attn of 
City of Rocheste1· (S1nith St. Hrir/.f'/f), :2!1-l .\pp. D i\·. !iR!1, :"187. 25!i 
N. Y.S. 801 (19:32). 
d. Reproduction cost new less dep reciation. 

( 1) A lbeit the least reliable indicin of rnltH' (e.g., finited States 
v. Certain Interests in Property in Ohanipaign County, Ill. , 271 
F . 2d :H9, :~82 (C'. A . 7, 195D), CC' r t. den. :\62 F.S. 974; 2 Orgel, 
Valuation Under Eminent Domai?1 (2<1 Pd. }!)fia). SN'S. 188- 199, 
particularly page 57),8 in the rnsr of s peC'inl pu rpose properties­
so-called " unique" propertic>s- which arc not. genrrally bought and 
sold , it is sometimes necessary to resort to reproduction r.ost new 
less depreciation for want of any more' reliable method of valuation 
to determine "market value." Chnr rhes h:we long been 1riven as n.n 
example of "unique" properties not genrrnlly bought and sold , hut 
a number of sales of churches for ll SC as churrhes have ocrurred 
in the W ashington , D.C., area. 

(2) The reproduction cost approa<'h should ne\·cr be used "when 
no one woulrl think of reproducing th<' propert y.'' United Statfs v. 
Toronto N a1J. Co., ::338 U.S. 396, 403 ( 1949); Tlniterl State.q v. Be11-
ning H ousing C01·poration, 276 F. 2d 248, 25:~ (C.A. fl, 1960); 
Bue?la Vista H omes, / 11c. v. U11ited States, 281 F. 2d 476, 478 (C.A. 
10, 1960); United State8 "'49./17.5 Square Feet of land in Bor011gh 
of Manhattan, 92 F. Supp. ::384. ::387. !l88 (S.D. N.Y. 1950) , affld per 
curiam sub ncm. U11ited State.~ v. Tishman Realty & Co11str. Co., 
193 F . 2d 180 (C.A. 2, 1952), cert. den. :w~ U.S. 928. Since this ap­
proach almost invariably tends to result in the highest possible 
valuation and thus to implant in the minds of the fact finding body 
inflated figures which n.re difficult to erase, it should not he used 
even as 1l check upon more reliable methods without n showin1r 
that a reasonable prudent person would consider reproduction 
of the property involved. U11ited States v. Gfrtain lriterests in 
Property in the Borough of Brooklyn (Fort Hnmilt071). :326 F. 2d 
109, 115 (C.A. 2, 1964 ), cert. den . 377 U.S. 978. 

• There. after a rather comprehensive discussion. the author states as one of hie con­
clualons thnt "structural cost should be recognized na nn Inferior measure of nlue, to be 
cinn weight only In those cases where more satlstactory evidence baaed on actual talH 
or on earnlnr power 11 not anUable." 
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( 3) It is important to benr in mind that, if resort is necessary to 
the reproduction rost method, all forms of depreciation-physical, 
economic and functional-must be considererl 0 The existence of 
such depreciating factors is so important that where other processes 
are possible the reproduction approach is properly rejected, and , 
even when used, must be scrutinized carefully. Dangers to be 
a.voided in considering the cost of reproduction arc well summa­
rized in U11ited States \·. 49,375 Square Feet of land in Borough 
of Alanlwttrm~ !)~ F. ~11pp. :~H-l, ::H7, :~8H ( :-;.I>. :\.Y. 1D50), a.ff'd 
per curiam sub nom. United Stater; \' .. Tishman Realty &; Oomtr. 
Oo., 193 F. 2d 180 (C.A . 2, 1952) , cert. den. 343 l .S. 928. 
6. Appra'iaal Analysis. 
An appraisal analysis used by the United Stntt>s Attomeys is set out 

in appendix B, inf ra, page 57. Us<> of th is nnalysis by the acquiring 
agency will assure that the appraisals of the agency are suitable for 
trial. Where more than one appraisal has been obtained and there are 
substantial variances ns to the area, quality or ernluation of the prop­
erty, efforts should be made to reconcile the variances. 

D. NEGOTIATION PROCEDURES AND CONTACTS WITH 
LANDOWNERS 

1. In . accordance with the requirements of section ao1 of Pub. L. 
91-646, approved .January 2, 1971, 84 Stat. 1894, 1D04, before the in i­
tiation of negotiations for real property, the heud of the Federal 
agency must establish an amount which he believes to be just com­
pensation therefor and make a prompt offer to acquire the property for 
the full amount so established. In no C\'eut shall such amount be less 
than the agency's approved appraisal of the fair market value of 
such property. The head of the F ederal agency concerned must provide 
the owner of the real property to be acquired with a written stat:.ement 
of, and summary of the basis for, the amount he established as just 
compensation. Where appropriate the just compensation for the real 

•In hla "Condemnntlon Apprnlser'a Handbook" (1938), Georre L . Schmutz points out (p. 
78) thnt elements of depreclntlon other thnn phyalcal quite commonly conatltute the major 
pnrt of the totnl depreciation found In structures. In 2 Orgel, " Valuation Under Eminent 
Domnln" (2d ed. 19:13), sec. 188, p. 3. It Is ~tnt f'1l that ·•other form~ of depreclntlon--0bso· 
lescence, lnndequate or exce111ve alze, and other form• ot lnadaptablllty-are often far more 
slanUicnnt thnn mere phyalcnl deterlorntlon." Thia nuthorlty warns that "whenever re· 
production cost I• olrered na evidence, the court ~hould mnke t>very effort to nsaure n full 
deduction for those elusive forms of depreclntlon, obsolescence nnd Inadequacy, that are 10 

often dlareanrded by all but the moat cnreful appralaeu." 14. aec. 199 at p. 117. Court• ban 
lonr taken occnslon to stress the necessity for n autliclent deduction for depreciation. E.f., 
Unlte<I S tatca ' " Ro•to11 , C.C. cf N .Y . l'anal Co., 271 Fed. 877, 889 (C. A. 1. 1921); United 
Stote1t , ._ 3.11 .• ere• of J, 011d iu Boro11gh of 011 ce111, 50 F . Supp. ll0, 11:?, 11 3' (E .D. N.Y. 
1943) . 
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propcrt_y acquired and for the damages to thr r<'mnining real property 
must be st>paratcly stated . 

2. At the initia I contact, the landowners affected by a. Government 
project should bl' givC'n th<' pamphlet entitled "Progress, Property 
and .Just CompPnsatio11:· which is adctn•ssNI tot hl· public and describes 
the power of eminent domain. 

:1. The repr<•sC'ntati ,·p or till· 11t•gotiator of thP acquirin;i agency 
l1as perhaps th0 best opportunity to Ptfcct an excellent relationship 
with the landowners through his conduct. His patient explanations 
and courteous. considerate treatment of landowners can create an at­
mosphere which will be most desi rable in getting public support with 
regard to the acquisition of propl'rty for a specific project. 

·L Every effort should bC' made to convince the !andowner of the 
<'Ompetency and judgment of the appraisers who have been assigned 
the task of estimatin,g the fair market value of the property and the 
thorough and detailed manner in which the evnluation hns been com­
pleted. However, utmost caution must be exercised before permitting 
any Government apprnisals to be examined by the landowners or 
their attorneys. Indiscriminate or unilateral permission to examine 
Government appraisals can se riously jeopardize the United States in 
the trial of a difficult condemnation case. 

5. The negotiator must be very explicit in detailing the expenses 
to be incurred by the property owner in effecting a settlement, such 
as the requirement that all delinquent taxes and all or that portion 
of the current taxes which are liens on the land must be paid in 
accordance with the requirements of the local taxing authorities. See 
II- C- 3c, infra , pp. 17- 19. 

6. The representati ve or the negotiator of the ncquiring agency 
should be familiar with a.II of the benefits and payments provided 
for in Pub. L. !>1-646. appron•d .f anuary '2. UJil , 84 tat. 1894.10 

10 Sec. 303 ot Pub. L. 01- &IG, upproHtl Jnu. :!. 1U71 . 8°' S tat. 181J4 . lll06. 11ro\"ldes 11~ 

tollowa : 
"The heatl ot a Fe<l<>rnl ni;enc)". ns soon ns practlcabl<' atter the dnte ot payment of the 

purchase price or th<' datt> of deposit In court ot fund s to sntlsty the nwnrd ot compenantton 
In n coodemnntlon proceeding t o ncqulre rt>nl property, whichever Is the earlier, ahall 
reimburse the owner. to the extent the head ot such ni;ency deems fnlt and reasonable, tor 
expenses be necessarily Incurred t or-

.. (1) recording fees, transfer taxes, nnd similar expenses tncldentlll to conveying auch 
real property to the United Sta tea; 

"(2) pennlty costs for pr1>payment ot nny pre<>xlsttng r('C(lrd<>d murtg11gt> ent<>rt>tl lntu tu 
cood faith encumbering such reol property ; nnd 

"(·3) the pro rntn portion of real property taxes paid which ore allocable to a period 
~ubaequent to the dote of ,· estln~ title In the United States, or the effective date of pollu· 
alon of such real property by the United Statea, whichever la the earlier." 
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7. Erriphnsi7.e the nvt•nues of sn,·ings wheneYer and wherever pos­
sible. These savings mny be pertinent and, if so, should be brought 
to the owner's attention : 

(a) Ooat of title se01·cli: It is not 1mus11nl in a trnnsaction be­
tween private pnrtics to require t.he seller to furnish proof that there 
are no legal liens against the property 011 the elate of transfer. The 
Government, on the other hand, bears the expense of obtaining 
title evidence. 

(b) Coats f01 · effecting transfer of title: It is sometimes incum­
bent upon the owner to pay for the cqst of pre-paring the necessary 
instruments to trnnsfer his title and recording of the instruments. 
The Government does most of this with no cost to the owner. But 
see· 11-C-3- h-( 1), infra, pnge 20. 

(c) No brokerage fees: The majority of transactions are handled 
through a real estate broker with fees rnnging from 3 to 10 per­
cent. There arc no brokerage fees in this transaction. 

( d) Payment in cash: In some cases the seller does not receive 
the full considerntion for some indefinite period of time or must 
accept n. first or second trust (or mortgage) in order to complete 
the transaction. The Government will mnkc full cash payment. 

(e) Retentwn of improvements may be possible: Sometimes the 
owner has the option of retaining any of the improvements located 
on the property at their appraised salvage value. 
6. Care should be taken to avoid n.ny possible representations that 

the project as then planned is complete and that there will be no fur­
ther need of additional property of the owner being acquired, for 
example, for access areas to a reservoir. Otherwise there is a risk of 
the Government being charged for enhancement contrary to the rule 
of United States v. Mille1·, 317 U.S. 369 · (1943) . 

7. If agreement for direct purchase is reached, the negotiator should 
secure execution of an enforceable contract. 

(a) Suggested forms of a sales contract (designated as "Off er 
To Sell Real Property:' nnd '•Offer To Sell Easement") are attached 
as forms 2 and a respectively, appendix ll, infra, pages 45, 48. 

(b) Conformity to local requirements will prevent Inter attempts 
to have instrument voided for failure to do so. 
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ACQUISITION BY DIRECT PURCHASE 

A. INITIATING REQUESTS FOR PRELIMINARY OPINIONS 
OF TITLE 

1. After entering into n. contract for the purchase of real property, 
or any interest therein, n. preliminn.ry opinion of titlr. by the Attorney 
General will be obtained unless t.hr. interested department or ngency 
has received a delegation of authorit~· to approve titles pursuant to 
P ub. L. 91- il93, approved Septcmb0r l. 1!>70. 84- Stat. 83:-i (sec B, 
infra), or unless not required by statute. For this, a "P urchase Assem­
bly," containing the following items, 'should be transmitted to the 
Assistant Attorney General , Land and Katural Resources Division. 
Department of .Justice, 'Vashington, D.C. 20530. 

a. Any accepted option ; an <•xccutccl sales, donation, or exchange 
agreement; or correspond0ncc constituting an offer and acceptance. 

b. Title evidence complying with tlte requirements set out in the 
"Standards for the Preparation of Tit le Evidence in Land Acquisi­
tions by the United States." If the title eYidencc is a title certificate, 
report or interim binder, an extrn. copy thereof should be transmitted. 
Any analysis of title data and conclusions on ownership made on 
behalf of the acquiring agency should accompany the title evidence. 

c. Map or plat of the land to be acquired, if available. (Sec pp. 2, 3, 
supra). 

d. Certificates of inspection and posscss io11, mechanics' lien claims, 
and other miscellaneous data consisting of documents which the agency 
may wish to be preliminarily considered, or which may be helpful 
in considering the sufficiency of the title, or explaining objections 
contained in the title evidence. 

e. T he origiual and a copy of the draft of the deed to the United 
States, if available. 

f. A letter trnnsmitting the purchase assembly, properly signed by 
an authorized official of the agency, 1'"hich contains: 

(1) A request for a preliminary opinion of title. 

(16) 
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(2) · A statement identifying the property by number of acres, 
parcel number, the name of the project for which it is being acquired, 
-its location by city, county, and state, the name of the vendor, and 
the c01;1sideration to be paid for the property. 

(3) A citation of the pertinent authorization and appropriation 
acts. 

(4) Any additional comment or information which may be help­
ful in considering the sufficiency of the title. 
2. A preliminary opinion will then be rendered and sent to the 

agency or its designated representative with the purchase assembly. 

B. APPROVAL OF TITLES BY CERTAIN DEPARTMENTS 
AND AGENCIES 

When t.he interested department or agency has receive.cl a delegation 
of nuthority to approve titles, subject to the general supervision of 
tlw _\ ttorncy General pursuant to Pub. L. 01-:.w:~, approved Sep­
tember L lDiO, these dcpnrtments and agencies must comply with the 
regulations issued by this Dcpnrtmcnt on Oct~ber :Z, 1970. General 
criteria governing the establ ished principles in approving the title to 
real property being acquired by the :Cnited States are set out in these 
regulations. 

C. CLOSING A DIRECT PURCHASE ACQUISITION 

1. If the Depnrtment of .Justice is to handle the closing of a direct 
purchase acquisition: 

a . The request from the agency to close the transaction should com­
ply with the following: 

( 1) Enclose the purchase assembly, including the title evidence, 
contract of snle, copy of the preliminary opinion, draft of deed and 
related papers, and, unless an exchange or donation, a Treasurer's 
check for the full amount of the purchase price set forth in the 
contract. 

(2) Make reference to and identify the enclosed check. 
(3) Respond to the request fo r waiYers as to outstanding oil, 

gas or mineral interests or east!ments if it is determined that such 
interests or rights will not interfere with the contemplated use '°f 
the property, nnd respond to the request for specific information 
necessary for use at the closing. 

( 4) Ad,·ise the nnmc and address of its fiel d represent ative who 
is to assist the cl-0sing attorney, at or before the closing, arrange 
for the payment of t.he costs for tihe recor dnt ion of the deed to the 
United States if the Government is to pny such costs (see 3-g, infra, 
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p. ~O ). a11cl statt· wlto is to take · pos~wss i o11 of till' prnpt•rt.y in behalf 
of the ncq11iri11µ: agc•ncy. 
2. If tlw dosing- of 1 lte p11rd1:tst• is by a dosi11g- attorney of an 

agency which lta11dlt>s its mnt c· losinµ:: Tiu· fi!•ld n·prest•ntatin' o r 
closing attorney ~l1011ld follow stridly tltt> 'c-losin:r procedure set out 
in the l'C'spect i '"' man 11:tls 1 n·p p.t rt>d hy .It is ag-!'IH'Y for sue It p11 rposc, 
nnd the sprt ifir instn1< ·~ions rcc·t•i\'t>d fro111 ltis aµ:i:>11 cy. 

:3 . • \ ctio11 rcc[ltirt>d for c·losillµ' by t>itlwr tl1P l>l'p:11·t111p11t of .J11sti<:P 
or agency attorney : 

a. I nspect ion of P roperty I 111111ed ia t (•I y l'rior tot lw ('losing: 
( 1) In1111('(liately prior to tltl' closing of the purchase, the prrm­

ises bei11g acquired should lit> im;pedt•d hy either tlte l'lo:; ing attor­
ney, hi s assistant, or an a11t l1orizl'd l' tnpl oye<' of the acqttirinµ: 
agency, for the purpose of as<'ertai11i11µ· tltr rig-lits or claims of p<'r­
sons in possession, a11cl :111y 11111·i:>c-01·decl me<"ltnni<"s· lien:-; for work 
or labor perfornird or n1aterial fornis lwcl witl1i11 tlte statutory pe­
riod. The result of this inspedion slto11ld lie c1·idc11C'ed l>y tlH· execu­
tion of the CcrtdicatP. of lnspP('f ion and l'ossPssion ( for111 -t. appen­
dix B. infra, p. 50). 

(2 ) I f any person is found in posstissio11. hi s rigltts i11 the prop­
erty should lw dPlcn11inPd :111<1 a d11 ly t>xerntl•d disc-lai111er (form 5. 
appendi~ B. infm, p .. i O) . should UC outaitH!d. 

(:3 ) If the inspedion disc·losl'S liuild ing-:-; or i11qH"o1·tinH'llts which 
have l>N'll l"<'Sen·0cl l>y and an• to \Jp l'PlllO\' l'd uy tlH' \'l'lldor ~ubse­

quent. to tht\ closintr, tlt<'n a prnpH c·o111mitn1e11t or a elearanrP 
bond, if eircmnstanres S<' reqttirt', shou ld ue outained to :\SSllrC such 
removal. 

(4) If tllC' inspe<' tiOll di sr)mws any otlter qlll'StiOlll\bJe OUjcction 
or outstanding rii:d1t. s11clt cp1rstio11 or rig-ht must he Pliminnted or 
the lllatter should UL' reportL·d to the Land and X:1turul Reso11rces 
Div is io11 he fore t lw d<' 1 i n~ry oft he clteek. 
l..i. Preparation of Closi11J! Statement: 

( 1) A closing stntL•nient (form (i. app1·11dix H. iNfm. p. ;i:3) should 
be prepnrl'd <'01·ering in detail all 1'11nrge:-; to he dedul'trd fron1 the 
purchase price <'heck, including- all taxPS and assrssments eonstitut­
ing liens against. the. propl'1·ty. regar<lles~ of whethrr the. amount 
of such taxes nncl assessments l1nw l>een drt<'t'Jllined: outstan<linp: 
judgments, hotlt State and Fe<leml: mortg:1ges or dPeds of trust: 
Internal Re1·enue stamps: amounts r0sen·ecl under 11ny perform­
ance or other uond for title. requiretrwnts affecting the property: 
and all liens, statutory or otherwise. 
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c. Tax Liens or Assessments Not Pa,vnhle on Date of Closing: 
( 1) If t.he closing is hnd after taxes or ot he1· assessments become 

n fixed or inchoate lien but. nre not pnyabll•, or the nmonnts thereof 
nre not detPrminnble at. the rlosin;.r, adequnte provision must be mnde 
t<>nssure the payment.thereof. 

l 2) If the amount of such taxc>s and assessments n r~ determinable, 
then n certified check from th" vendol' payable to the proper taxing 
authority should be held. If snrh amount is not rlctenninable nt the 
closing, an estimate thel'eof should hP mnde nftel' ronsnltntion w1th 
the proper taxing authority, and n C'erti tied rheck obtained from 
the vendor for a sum not less than the amount of the taxes or as­
sessments on the propert.y fo1· the prece<iing yPar, plus 20 percent 
thereof, payable to the propel' taxing authority. 

(3) In the event the vendol' is nnwillit1g or unnble to provide 
such check, the required nmount. in the form of a rashier's check pay­
able to the proper taxing authority should be withheld from the 
purchase price. 

(4) When these undetermined taxc>s and assessments become due, 
after obtaining an official tax statement, the cc1tified check or cash­
ier's check should he promptly forwarded to the tax collector, with 
the request that the tax receipts be returned to the sender with his 
check, payable to the> vendor, in the amount of n.ny refund due. 

(5) The receipted tax bill, to~ethcr with advice that nny refund 
has been made, should be forwarded to the "acquiring ngency" for 
inclusion in the purchase assembly, nnd a copy of the transmittal 
letter forwarded to the Land and Natural R esources Division for its 
records. 
d. Exception Where Title Company ,Assumes Responsibility for 

Outstanding Taxes : 
'\There the evidence of title consists of n. title certificnte or insur­

ance policy, and funds are withheld for payment of taxes, the 
amount so withheld may be turned ovel' to the title company, pro­
vided the company will agree to issue n finnl title certificate or 
policy in which no tnx lien or unpaid taxes will be noted. or if noted, 
will be followed by the statement "fol' the payment of which provi­
sion has been made by the depos~t of a sufficient sum with this 
company." Th~ title compnny will enter into nn escrow n.greement 
with the vendor to hold such sum for the satisfaction of the taxes 
until they are due, and to return any excess .~o the vendor. 
e. Preparation and Execution of Deed to the United States: 

When all objections to the title and all requirements noted in 
the preliminary title opinion ha \'e l>een satisfied, nnd nny subse-
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qucntly discov<'red adH•rS(' r laim has been disposed. o f. tht> deed of 
conveyance to the Cnitcd States prepa rC'd in compliance with the 
requirements set out in "Standa rds for tlH• P r<'paration of Title 
Evidence in Lund .\ cquisitions by the T:n itecl States'' prc~parcd by 
the Land and Xatural Hc·sou rccs DiYision shou ld be <.'xcrutcd. sealed 
and attested, where locally requi red. and acknowledged by the 
grantor and his spouse as would be th e case of a private t ransfer 
under local law. 
f. Documentary aJHl Other Tax Stamps: 

Prior to the recordation of the deed to the ( lnited States, there 
should be affixed thereto all documentary stamps rP<p1irPd in th<' 
stat~ in which the prnperty is located. 
g. Recording Deed to the l ; nited States: 

(1) If the cost for such recording is not otl1crwis1· prnvidc<l for, 
the recording fee is to be paid by the GovPrn111t>nt, in either of the 
following ways: 

(a ) If the acquiring agency has a fi<'ld repr<'Sentatin1 attend· 
ing. the closing, the representative will arrange for the payment 
of such cost. 

( b) Otherwise, s ince the Depa rt mcnt of .Justice ltn.s no author· 
ity to 111ake such payment, the closing attorney should request 
the recorder of deeds to execute a voucher on form S- 10:34, and 
forward the same to the nccptiring agency for payment. 
(2) The required form and the name and address of the n<'quiring 

agency should be furnished the n'corder. 
h. Release of Mortgages, Deeds of Trnst and .J u<lgments: 

( 1) Prior to or at the time of closing. all mortgages, deeds of 
trust, judgments and all other encumbrances referred to in the pre­
liminary title opinion, or disco\'ercd subsequent to the date of the 
preliminary title evidence and prior to the date of the recordation 
of the deed to the 1111ited States, should bt> satisfied. released or 
discharged, of record. 

(2) Fees for the recordation of these instrnments or other cura­
tive material , such its recordable affidavits, must be paid by the 
vendor. 
i. Deli very of Treasnrer's Check to Vendor : 

( 1) The purchase money check or the balance thereof in a cash­
ier's or certified check payable to the vendor may be delivered to 
him,.after: 

(a ) All objections to the title and requirements contained in 
the preliminary title opinion have been eliminated, and instru-
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ments n•ll•nsiug nil liens or l'llcum lmrncc~ on the property and 
the executed <leed to the rnited .:5tat es ham been recorded. 

(b) The clos ing attorney has bel'll :id "ised by t he abstracter 
or the title company, as tlw case may bl', tha t the records have 
been rechecked to a datP s11bs~q11e11t t o t 111• t't'cordation of t he 
deed to the F nit-ed States, a11<l thP ('011ti1111ntio11 p\· id<>11ce will sh ow 
title to the property vested of rC'cord in tlw United States of 
America, subject only to thosl' oujed ions wh ich have been admin­
istratirnly determ ined to be acceptable to the Government and 
have been wain•d as i11d icatC'd i11 tl~e 1·losint.r i11st rnct ions. :111d he 
has ascertn ined in the event t lw tit le l'\' idc11cC' is to be n title certifi ­
cate or n titk' insurance policy, t hnt such cert ificat e or policy, 
together with nn C'xtrn copy thereo f, wi ll lil' issued in the form set 
out in the nhO\."C'-mentioned ' 'Standnrds.n 

j. Delay i11 Closi11g a l>il'c<"I P11 n·l1nse: 
(1) If, for nny rt>nson, tlil' trnnsactio11 1·a1111nt l>P dosed wi t hin 

30 days from the receipt of the pun·hns<' price check, the closing 
attorney sho11ld l'epol't such dC'lay to t lu• J ,a nd a nd Xaturnl Hesourc<'S 
Division, or to rhe interested agency i f t lw closing is assigned to its 
representntin , giving the renson for t he d eln y, and stating when it 
is anticipatC'd that the purchase will lH' clo!'Pd. 

(2) If for nny reason the t ransaction cnnnot be closed , the closing 
iittorney shoulrl rctum the purchase assPmbly and all related papers, 
together with tlH' Treasun·r·s check to the dt•s ignated officer or his 
agency, cxplnin ing fully the reasons for th<'ir ret urn and recom­
mending- further act ion. Prompt action is 11ceC'ssnry because delay 
may give the owner excuse to repud iate his contract. United Btates 
v. 2.,974.49 Acres in Ol(Jlrendon Coumty,. '.O .. 311 F. 2d 641 (C.A. 4, 
1962). 

C. FINAL TITLE ASSEMBLY REQUIRED FOR A FINAL 
TITLE OPINION BY THE ATTORNEY GENERAL 

1. Upon rec(lipt of the recorded deed to t he l !tii t Nl S tates, or n. true 
copy thereof in the event the time recp1il'ed for it s rPco rdation unduly 
delays the transmittnl of the Purchas<' Assembly , a nd t.he fin a l title 
evidence showing title vested in the U n ited S tatPs, such d ocuments 
should be reviewed by the closing attornt>y. If found satis factory, t he 
completed purchase assembly , eons isti11,:r o f t he following items, 
should then be forwarded to the Land nncl ~atura l R esou rces 
Division: 

(a) All data constituting the contract of sale, donation or ex­
change, together with the plat or map of the property if available ; 
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(b) Final title evidence, including the original of any certificate 
or policy; abstl'acts; etc.; 

( c) Original or a true copy of the rleed of conveyance to the 
United States; 

(d) Certificate of I.nspection anrl Possession extended to the dn.te 
of closing and accompanying exN' nted rlisclaimers, if :my: 

(e) Vendol''s receipt for the purchase money; itemized closing 
statement:· and the vendor's commitment or perfon11a11<.·e bond, if 
imy, assuring the clearance of the site : 

(f) Miscellnneo11s and rela'ted docl'1ments, such <ts attida,·its, copy 
of pel'tinent po1tions of articles of incorporation, resolutions author­
izing sale, certifications as to corporate standing, and all other 
rel:tted data ol>tai111•tl to s11ow th(>. t>limi11:1tion of the objedions and 
the meetinl! of the requirements contained in the preliminary title 
oprn1on; 

(g) Either the transmittal letter or an accompa11yin:r statement 
should explain how each objection o r requirement set out in the 
preliminary title. opinion, or s1ibseq11ently disclosed by a continua­
tion search, hns been met; 

(h) If the original deed is not fonvarded with these papers, it 
should be submitted ns early as possible. 
2. A final opinion rendered by the Attorney General is delivered to 

the agency with nil dnta and title evidence. 
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III 

ACQUISITION BY CONDEMNATION 
PROCEEDINGS 

A. MATERIAL AND INFORMATION TO BE FURNISHED 
WITH REQUEST FOR CONDEMNATION 

The .\ ct of .\ ugust 1, 1888, ~;)Stat. :l47, 40 r.s.c. Sl'C. ~G7, provides 
in pel'tinent part: 

* * * in <'\'c>ry rnsc> in which •• "' * any * * ... officer of the 
Gornmn1ent has he.en, or he1·eaf.ter shall lie, authorized to procure 
real estate "' ... ~· lw shall be * '-' '-' autho1·i%Pd to ;teq11ire the sam"' 
for the United States liy <'OlldPmnntion * * * nnd it sh~ll be the 
duty of th~ .\ttoriH'Y General of th<' l'nitecl States, upon every 
application ., * "'· to cause proceedings to IJt~ Commenced for cqn­
d<'lnnation * * * 

Thus, the .. \ttorney fieneral shall institute 1>1·0<·eP<lin1i5 to acquirn land 
upon a <letC'rmination of a need thC'refor by a11 a<'q11 iring ag.:mcy. 

To conduct condemnation proceedings properly, and to insure sm 
ultimate conelusion which is just both to the public and the lar~downers, 
the Attorney General must be fully apprised of the background of the 
request for the taking. The> following procednrc is suggested as an aid 
to this end. 

1. A request for acquisition of property by condemnation must be 
initiated hy lett<' t' to th«' .\ttorney (~t'Heral s ignet! liy the head of the 
acquiring agency or his authorized representatit-e containing the fol ­
lowing in addition to the materials s pecified in paragraphs 2, 3 and 4 
as appropriate: 

(a) Statement t hat thf' .\g-e1wy H ead has dett>rmine<l that the 
taking is necessary for the particular project. (If the request for 
acquisition is by an authorize.cl representntive rather than by the 
Agency H ead, a recitation of the delegation of authority shoul<l be 
included.) 

(b) Statement whether immediate possession is needed for public 
purposes, or specification of dnt~ w h<' n poss1·ssion is required to­
gether with information as to who will ussume management respon­
sibilities of the propel'ty when possession is obtnined. 

(c) Before requesting possession of real property, compliance 
must be had with the provisions of Pnl>. L. 91- Mo. approved 

(231 
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,January ~. !Hil, ~-l :-\ta!. IH~1:1. "it l1 part iC'lllal' att1·11t io11 lie-i nµ: 
g·iYE'n to :-;ul1ser tions :;01 ( -l ) and ::0 1 ( .-, ), \\'liiC'h pro,·itl<- as fo llows: 

( .J ) ;;\o ow1u·r shall IH• rl'tptirc>tl to s11 1Tt't1tll'I' pos1'essio11 of real 
prupt•rt y l>don· t 11<• hl'ad of t Ill' Ft·dt·1·a I :l!.!<'11<'." <'OIH'Cl'IH!cl pays 
the ag-rt>Pd p11n:has1· pricl'. or drposits wit l1tlH·1·011 rt i11 accordance 
with section l of t hr .\d of J.'p\m1ary ~(i. l!J;H (·Hi Stal. 14:21 ; 40 
c-.s.c. ~;i8a)~ for the 1Jp11etit of thl' owner. n11 amount 11ot less 
than the agency 's appro,·ccl appraisal of the- fair 111arket ,·alue 
of snch porpe1ty. or the a111ou11t of the aware! of <'Oll11H'llSation in 
the con<le1u11a ti mi proceeding fo r Sll<' h prop0rty. 

(;'>) T lte <'<>nstrnction or dt>,·e lop1ill'nt of a public illlprovement 
shall Ue SO SChe<luJc<l tha t, fO tht• 1,!'l'<' illC'St E'Xtl'llt practi<.:ablc, no 
person lawfu lly occupying rP:d propl1 1ty shall bt· requi red to 
1110,·e from n <lwellrng (assuming a replare111e11t d \\'Cl ling as re ­
quired by tit)e Il will 0(' :trniJablP), 01' to 1110\'C J1i :-; UllSillCSS Or 
farm operation . "·ithont at least ninety days' written notice from 
the heud of the F edcrnl agency com·rmed, of th" date by which 
such move is required. 

I t is not co11siclcn·d chat cht• prn,· isio11s of :-\l·t·rio11 ::01 ( .-,) \\' ill atl'cct 
t ill' rigl1t to i111 111edinU• posse~s io11 11f prnpPrt i1·s "·li n e, "·itltout a wait· 
ing- the !W-day 1wriod, 111otions for posscssio11 are ti b l to ol.Jtain posses­
sion of Sllla ll port ions of randies. farn1s or other larw· properties and 
the ow11er or tile person in possrss io11 111ay n·tai11 posst-ssio11 of a suffi­
cient portion of the property in order folly to l'njoy the possession 
of his home a11d there will be• no intP l'fer<'llCl' \\'ith the operation of 
his lrnsiness or farm. 

(d ) Statement whether declarntion of taking is desi red, in manner 
Jll'O\·iclcd in -10 l-.:-i .C'. ~ :l.iHa. 

(e) A statement , where appliC'abl r, sl_10\\'ing complianre with the 
pro,·isio11s of ection 102(C) of the Xa1io11:1l Enrironmental Policy 
Act of 1969 (NEPA), 83 Stat. 85:.2, :i2 U.S.C., sec. -1321 ct 8Cq., and 
the National H istoric Preser vation A <.:t of U>66, 0 Stat. 915, 16 
U.S.C., sec. 4 70. 

(f) Designation of field representati,·e to recei ve copies of in­
struments filed, to provide certificate of inspection and possession, 
and with "'J'10111 action co11t·ern ing· tl1e prnc·epcling should be 
coordinated. 

(g ) Where nn net authorizing acquisition of property for a Fed­
t'ral prnject li111its till· taki11g to lands tlt>se ril>t>d l1y n1etes and 
bounds (e.g., Act of Sept. 28, 1962, 76 St;\t. 650: .\ ct of Sept. D, 1959, 
Sec. Su, 73 Stat. 479, repealed uy Act of .J11 11e 8, 1D6:2, ~cc. 1, 76 Stat. 
92) or otherwiso limits the taking l>y rcferellCl' to lllaps, etc. (e.g., 
Act of Oct. 18, 1968, 8:2 Stat. 118 : A ct of Sept. 11, 1964, 78 Stat. 

MARCH 22, 1984 
Ch. 13, p. 24 

1984 USAM (superseded)



25 

928), or requires the consent of the st-a.te legislature (e.g., see 16 
U.S.C. sec. 516), or precludes depriving owners of the use and occu­
·pancy of their property without their consent for n specified period 
of years (e.g. , Act of Ang-. 7, 19ol, Sec. 4( a) (1 ),-{;) Stnt. 284, 288), 
or contains any other conditions precedent, the request for condem­
nation should include a certification that the taJcing complies with 
the limiting conditions in the authorizing act. 

(h) Where the authorizing act conta ins a monetary limitation 
(e.g., Act of Aug. 6, Hl56, 70 Stat. 1.066; Act of Sept. 11, 1964, 78 
Stat. 928, 933; Act of Aug. 7, 1961, 75 Stat. 284, 293; Act of Sept.13, 
1962, 76 Stat. 538, 541; Act of Sept. :18, 1962, 76 Stat. 650, 652), the 
request for condemnation should include a statement that, in the 
opinion of the requesting official, the acquisition should not exceed 
the limits prescribed by law.11 

~. If the request for acquisition directs the tiling of a. declaration 
of taking, the letter shall be accompanied IJy the original and three 
copies of a declaration of taking. 

The requirements of a. declaration of taking are set forth in Title 
40 U.S.C. sec. 258a. A suggested form of a declaration of taking, with 
l'Xhibits "A'~ and "H''. is attached as form 7, appendix B, infra, page 
5-!. 1 ~ Also submit, a check representing cstiu1atcd compensation for 
deposit in registry of court or advice as to who \\·ill furnish it. 13 

11 Where the re Is doubt ns to wheth<'r the awnrd will be within the prescribed monetary 
llmltntlon, the r t>ques t should IJc for the filing of u ('Omplaint only, unncco1upnnled by n 
decln ratlon of taking. For you r gul<lnnce, a 1\lscusslon of prol>INns In this nren Is Included 
In lll'I'· .\, iufnt, pp. ;1 :! - :l:.l. 

12 In complying with the requi rements of 40 U.S.C., sec. 258n. the following precautions 
~hould lie tnken: Jn the staten1ent o f the authority for the taking all nets of Congreas 
i:rnntlng such nuthorlty should bl' cl!Pd, t ogether with sufficient ly broad language to 
em1Jrae1• nn~· pertinent statute. (E.i: .. "'an1l acts supple111e:ntn ry thereto nnd amendatory 
thereof.") I'll-a s<> Include In thl' e ited authorities nny a('ts npproprlntlng funds tor ncqul· 
•ltlon 11f th1• pr111H'rt,,· . . \b11, In sllltlni: tbr pulJlk use fur "·hldt thP pr11p1·rtr Is tnken, n• 
a precaution. luni:uagl' should also be lnclu1kd in terms su mc.lently brond to obvlnte nny 
futun• 11u .. sti1111. (!·:.i; .... and tor oth1•r uses lnC"hlent thcroto" nn1l "'for such othn purposes 
as 1uay h<• nl·c1•ssary In connection with saitl project." J Ir the project Is an existing one, 
l•leasc stat~ th1• datt• the orli;lnal project wai; authorized, whether the propo•rty now being 
ucqulr<'il " ·as i1H·lu<l1•1I within the st"opc of the orlglnnl authorizntlon, and If not , the date 
th <• pr<'st'ltl a.-.p1blt ton was authortze1l. 

In stntlng the amount estimated to be just compensation, please note that In view of 
tho holdlni; that ··a blanket 1•stli11alt> a111l df.'pnsit coverlni; scn·rnl 11:1rcels timl not nttended 

lly nllocntlon amoni; thclll is not an 1•rrecth·e tender of nny sum for nny parcel" for the 
purpose of curtalllni; lnter<>st ({i nit.ccl State~ ,._ 355.70 A.crcs in Rockawav and JtjJeraon 
'/"u11"11•hi1,., :;:!1 F . :!tl ti:IU, u:1::? (C .. \ . :1, l!llHJ J, :lllol·a tlon or n specltk su111 or portion of the 
totnl depos it shou ld be n1:1de for 1•nd1 trac t. In this connection, it should be noted that the 
eitt-11 case goes 110 fur \ ht•r than to holJ that th <· 1lcposlt must be allocated n111ong tracts tnken 
u nd 1loes not- and should not- r f.' quire -sullallocntlon us to 1mrtlcular Interests within o. 
t rnct. 

":Suffidt•11t a 1lditt .. 11:tl l'Vplo•s .. r thl' 1•xhihlts attachc1l to the 1leclnrat1011 of t:1kl11i; should 
111• t'11r11bh1•d ol ln·l'll.'· t .. th1• l 0 11lt1•ol Stat1•s . \ llorilf'.\" for attnd1l11 i: tn th1• ltts trnml'lltl! filed 
111 tho• ..-011ole11111:1 t i11n 1•roo1·1•1·d l11,.:. Thi· 1111111l.>1• r ,.f l'U('il's w lll hl• d~111· 11ol,.11t 11pu11 the number 
of tr11t·ts tv lw l11d 111h'll in tin· 1'l'Ul'l 'l0 1llni; and lh1· 11u111h1•r .,f <11•ft•nda11ts, plus lU othen 
for tt.ttuchtneut to rurious lt1strumc11ts. 
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3. If the property is to be acquired by condemnation without a 
decla.ra,tion of taking, the request shall bo ncoompanied by: 

( n.) Statement of authority under which the laud is to bo taken, 14 

the a.ct appropriating funds for the acquisition, the pul>lic use for 
which the landR are to be acquired,1~ the estate or interest to be ac­
quired and n, description of the land sufficient for the identification 
theroof.1 6 

(b) A plat or !llap showing the Janel to IH' taken i11c·l11di11g th(~ 

following: 
(1) The exterior bom1clurics of the property to hl' acquired 

nnd the parcels therein properly nu1f1uerccl. 
(2) The descriptions shown on the map must. agn•e with the 

written descriptions in all particulars. 
(;:3) The general location of lllnjor i111pro\·e11H'nts and strnc­

tures s ituated on the lands to be acquired. 
( 4) The location of existing r ights-of-way for roads. high­

ways, railroads, uti lities, nnd for other purposes. 
(5) The proposed route of relocation of any of t'lw rig'hts-of­

way mention<•d in ( -!) nbo,·e. 
( ()) The approximate location and direction of the How of 

nnturnl wate r courses, if the land to be aequin·d is in an area when• 
water may become an issue. 

(7 ) All easements, if feasil> le. 
4. If the m ine of the land to l>e acqni red is estimated to he $4-,000 

or less, the reciuest should br accompa nied IJy a statenwnt as to the need 
for condemnation. 

5. All requests for condemnation of n ery nature shall also be ac­
companied hy the follo\\'ing: 

(a ) Negotiators' reports showing tin.ir nnd p ince of nel!otiations, 

"The acquiring agency hns an aftlrmatlve respon sibility 'l\'lth the Department or .lustier 
to minimize costs. At any time when It appears thllt a <leposlt in n conuemnntlon cnsr 
may be Inadequate, the acquiring ngency should lmmedintely communlcnt<' with the 
United States Attorney or other npproprlnte repre-srntnti\'e or th<' Drpnrtment llf .Tustkr 
tor prompt co11shlerntlo11 or the actv lsnblllty of making nn nd1llt1011nl deposit . 

"·See fn . Hl. ~ 11prn , JI . 14. 
1o Suggested wording tor vnrlous estatt's appears In nppendlx D, infl'<r, 1111. :!0-H. Thr 

necessity tor correct descrip tions ot land and accunte title data hna been pointed up by 
the opinion In Vnitecl Stat ea v. Ohothom, 323 F .2d 9:1 (C.A. 4, 1963) . While It 11 believed 
that the Court or Appeals went t oo tar In re\'eral ng the judgment ot the · district coul't 
In the Chatham c11&e, the case does sene to <lemonstrate the care which 11111at be exerclae<l 
by t11e acquiring agencies In desc ribing the lands taken and by the Department ot Justice 
In elfectlnjj' ~ervlce upon the owner!! of the Jund . See 111~0 l'11ltc1I .'Hatt• ' " .155.71) Acre• 111 
Rockau:av an cl Jc!Jer1on Tou·n1Jdp1 , 327 F .2d 630 (C.A. 3, 19&4·), where the t:nlted Stnttt~ 
was cb11.rged with Interest on funus deposited because the pnrcel deacrlptlona uaed prevented 
allocation ot the deposit amongst the parcel8. 
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lowest off er made by landowners and highest counteroffer ma.de to 
la.ndowners.11 

(b) All appraisal reports, whether or not they have been ap­
proved by the agency, together with all analyses and review reports 
prepared by agency representatives. 

( c) Title report consisting of copy of preliminary title opinion, 
statement as to location of title c\'idence, and efforts to cure title 
defects, if any, prior to condemnation. If condem'1ation is requested 
because of title defects the reports should contain: 

1. All title evidence. 
2. An analysis of the defects and the agency's opinion as to the 

correct resolution of unresolved title issues; 
3. A list of the attempts made by the field representative to 

have the title defects removed by the title company; 
4. The curative data which has been obtained to remedy the 

defects, and 
5. The contracts to purchase from the npparent owners. 

[NoTE.-The Attorney General will determine whether waiver of 
the title defects is possible before filing the action, and, if not, the case 
can be filed and set for early trial disposition.) 

B. PROCEDURE AFTER CONDEMNATION PROCEEDINGS 
ARE INSTITUTED 

1. Upon notification thnt n declaration of taking has been filed, or 
whenever property is otherwise acquired on bE>half of the UnitM 
States, it is recommended that the acquiring agency put a sign on the 
property stating "Property of the United States~' or other language 
appropriate to the interest acquired. 

2. Agency representnti ves should expeditiously order a continua­
tion of exist.ing title evidence to include a search of the records to a 
date subsequent to the date of estnblishment of a lis pende118 and when 
received deliver it immediately to the United St.ates Attorney; or, if 
pre.ferrcd, instruct the title companies to deliver continuation report.a 
to the United States Attorn~y and inform the United States Attorney 
that these instructions have been issued. 

11 In this connection It Is suggf'ste<I thnt, following the review of appral111J1, nnd 
upctnttni: revision or supplemtntatlon as necessnry, the prnctlce Should be for the acqulrlnr 
ngtncy to deter mine n tnlr olftr tor tnch 1>roper1y nnd send to eaoh owner, through bl1 
counsel, If nnr. o. stlpulntlon form setting out the fnlr olrer which ht need onl7 execute 
nnd return. Soine ownE'rs will no· doubt execute nnd return the form nlfd the prt>perty can 
then he ncqnlrell hy the ngPncy through tht leMR COMtly tllrPct purchut' procedure.. And, 
e\'f'n where the propoKe•I 11tlp11l11tlon I~ not extcutf'll 11nll retnrnetl, the copy ot the form , 
forwnr<lell with the conllemMtlon naiseml>ly, w'111 show the offer ma<le on behnlf ot the 
Government. 
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:3 . • \ ppraisnls should be 11pd11tt·d tot lit• <lat <· of tak i11µ-. 
4. Cooperntton bNwt'<'ll rl1I' ;1<·11u1ri11;..: <1 gP11c·y :111d t lH· 1· 111 tl'cl :-it a11•:-. 

.\.ttomey shoul<l conC illlH' after n·frna l for 1·011dP11111at io11. 
n .. \ ftcr co11den11111tio11 111·oc·1·edi11gs an• i11stit11tc·d . tll<' l><'par11111·111 

of J usti ce is l'ltnrg<•cl \\·itl1 tlit> s1w1·1•ss f11l l'C1J 11plPf io11 of rltr ;wq11isi ­
tio11. How<'n'1·, Hµ'l'IH')' n•pn•s<•ntati1·<'s slio11ld otl'Pr tlirir as..;ist:111c·1• 
to the l -11itcd Stntes .\ ttornry i11 <·0111H·d io11 with c·o11fi111wd lll'J..!·otia ­
t ions tmde1· his sup1·1Tision. "'h<·1·1· poss i 11!1• . 1 lt 1· tll'.)..!«ll ial inn 1·x p1·r i1· 11c·1· 
of !lcqui ring 11g1·111·1<•::; sho1tld lw 11t ili 1.t>d . 

u . . \gcncy n•1>1·t•s<•11tat in·s :slio11ld lw :" ·ail ahh· at prl'lrial a11d trial. 
and whercrnr prndicnhlP Jinn• thf' authority to gin· .. 011 tl11· :-.po1·· 
1tpproval to settlf'ments \\ ithi 11 t h<' lilll itations of authority dPIPg;1tE'cl 
to them. 

c. Th<' acquiring ag<'n<'y sho11ld otfrr to assist tlw l '11it1•d Sta tes 
Attorney by prcpnring trial Pxhil>its.'hy fitn1ishi11g 11111ps. aPrial photo­
graphs. and Pxhibits for nttach11t<·11t to pl<•adings (s1wh as c!Psniptions 
of property. PStntes tnken, rte.). nnd by 1H·o1·idi11g- wittt<'SSl'S to tl'stify 
on fnctunl mattC>rs inrnh·ccl in th1· trial. 

d. Thl' . Unif.('d StnU>s Attoriwy slto11lct consult with ill!l 'IH'Y rt>fm' · 
sentntivC's. \\"hC'rt' possil>I<'. p1·io1· to l'l' fJ IH'St ing- s1wcitic trial or pr<•trinl 
settings. nnd nlways should ad\·i sl' thl'111 pro111ptly of all sul'lt st'!t i11gs. 

e. '\Vhere somE', but not nil , of tlH' i11t1•rt>sts in a tract han• ht>c11 
purchased. till' ngency rcpresr11tat i1·(' should nch·is(' tlw l '11it1·<1 ~tntcs 
Attorney 11po11 n•frrrnl (for co11<l1•11111nt io11 of 011tstnndi11g· intc rrsts) 
of those interests \\'hich were purchased. 

f. After j uclgments determinin~ the co111pensntion hnve been en­
tered ,vhich involn• tht· pnynw11t c,f dl·lici c·11r irs. tit<· r nit1·d States 
.\ ttorney wil l immed iately sulrn1i t 10 t it<• Land ancl \"11tural Hrso11rces 
Divi!?ion (for trn11smittal to t lw c·1·11trn l oftfrl' of rl 1<• at'<p1i ri 11g- ag-Pncy) 
or to the nuthor iz<'d 1·cprl'SPntat i,·r of t l11• ng'l•nc·y if tit<' award is hnscd 
on a sett lement or within a rnngc• of tPst i111011y which lll'rm its th<' l'<'P­
resentntive to pay tlw d<>ficiC>ncy. n e<•rtiti('d <'opy and tlw required 
additionn 1 copi<'S of such j udg111Pnts. T it<' ag<•ncy shou Id n na ngt• for 
the prompt pnyme11t of the deficiency. 

g. tTpon the receipt of a trinl report im·oking nn nward which is 
considered to be excessive, the interested ngency should promptly sub­
mit to the Deportment of Justice its recommenclnt ions with respect to 
the filing of n motion for a new trinl or nppenl, tog-ether with a stnte­
ment of nny specinl rensons for nppenl if errors ue found from nn 
exnminntion of the trinl record. 

h. While distribution of the deposit of estimated compensation or of 
the iiwnrd is the responsibility of the court. nevertheless, it is the policy 
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of the Government to aid the court in this importnnt function. Agency 
representat.in•s can be of great nssistnnce in securing curative data, 
obtaining releases, nnd other requirements of the court in order 
promptly to effect distribution. Accordingly, when cri.lled upon to do 
so, agency representatives should render every assistance necessnry to 
make funds 1\vailnble to owners who are disposs<>ssed and to close the 
case. 

i . . After the final judgment has been satisfied nnd the necessary data 
nre recei ... ·cd in the Lnnd and Natmal Hesources Division, the finnl 
opinion of the Attorney General is r~ndered and transmitted to the 
interested ngmcy, together with the final trnnscript of the proceedings. 

C. SETTLEMENTS 
1. Maximum effort should be mnde to settle land acquisition disputes 

prior to coi1demnn.tion n.t n. figure that will fairly reflect fair market 
vn.lue, trial costs nnd reasonable trial risks. 

2. Unless properties nre to be donated to the United States, owners 
should not be requested to consummate n. settlement for less than the 
approved apprn.isa.l of the property.18 

3. After condemnation proceedings are instituted, only in unusual 
circumstances should .settlement be considered nt n figure that is sub­
stantially higher than the Government's best precondemnation offer. 

4. When settlement pl'oposals are received, close cooperation between 
the United Stntes Attorney and the ng1mcy l'cprt-sentatives in the field 
is necessary to Qbtain prompt evaluation of the offer. 

5. Where offers a.re outside the jurisdiction .of field personnel and 
must be transmitted to the W nshington office of the agency n.nd to the 
Land and Natural Resources Division ·of the Department of Justice­
for action, (a) the united States Attorney should promptly be advised 
of the agency representative's recomP"'"''dation for ncceptance or rejec­
tion; (b) the United States Attonwy should advise the ngcncy field 
representati\·e when the offer has been submitted to the Department of 
.Tustice and whether ncceptnnce of the offer has beE'n recommended; and 
(c) the agency representative should forthwith forward his own rec­
ommendation to his superiors, and notify the United States Attorney 
of his action. 19 

11 See Sec. 301(3), P ub. L. 01-646, nppro\·etl Janunry 2, 1071, S4 Stat. 1804, 190.. 
11 1''or your lntor11111tlon nnll ,uldnnce, there le ' aet out In 111111e111llx A . 111/rn, 11. 34, n 

statement or the policy followed by thla Depnrtment In lnatancPa where owneu lnalat that 
ao·called "ae\•ernnce dnmn,es" be fixed ln n deftnlte amolllnt tor Income tax purpoHa ln 
tbe atlputatlon tor aettlement In condemnation cuu. 
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APPENDIX A 

1. 

CONDITIONS PRECEDENT IN AUTHORIZING ACT 

Typical conditions precedent n.ppenring in various n.uthorizing 
statutes n.rP citPd in th<' tPxt of t'h is ·bro0h 111·t· ( sup1·a. pag-P i4-). In the 
cnse of monetnry liinitntions, it is recognized that the requirement 
for n. statement that, in the opinion of the requesting officinl, the 
acquisition will not exceed the limitation constitutes a problem for the 
acquiring agency. This is been.use the determination of just compen­
sation is a judicial rather t hnn a legislati ,.c function (e.g., M ononga­
hela Nav. Oo. v. United States, 148 U.S. 312, 327 (1893); United States 
v. New River Collieries, 262 U.S. 341, 343- 344 ( 1923)), so that n.t the 
time of the request for condemnation the amount of the awn.rd of just 
compensation is not known. Where there is doubt, however, as to 
whether then.ward of just compensation will be ·within the prescribed 
limitation, no reasonable alternative exists to filing n complaint only, 
unaccompanied by a declarntion of taking. Under such procedure the 
acquiring agency is nble to determine what the cost would be before 
irrevocably committing itself to acquiring the property. 

Of course, absent n statutory limitation on acquisition cost, where 
it is known that the United States will acquire the property regnrdless 
of the amount awarded, it is normally better to file a declaration of 
taking and deposit .the estimated just c ""ensation since this both 
fixes the date of valuation and precludes ie payment of interest on 
the amount so deposited. E.g., U11it<'d States v. 1llille1·, :n 7 CS. :369, 
381 ( 1943) . 

The possibility that the amount of the a.ward exceeds the funds 
available is among the historic situations in which condemnation ac­
tions may be discontinued and dismissed when the complaint pro­
cedure has 'been used. See, Oa?·lisle v. Ooope1·, 64 Fed. 472, 4i3-474 
(C.A. 2, 1894) ;. United States v. Oregon Ry. & Nav. Oo., 16 Fed. 524, 
528 (D. Ore. 1883). Use of a declnration of taking precludes such 
discontinuance and dismissal (except by stipnln.tion with the former 
owners under 40 U.S.C. sec. 258f) since title passes to the United 
States upon the filing of a declaration of taking and deposit of esti­
mated just compensation in the registry of the court. E.g., United 
States v. MiUer, 317 U.S. 369, 380-381 ( 1943) ; Catlin v. United States: 
324 U.S. 229 ( 1945). 

(32) 
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The determination of when it is appropriate a.nd desirable to file 
a declaration of tnking and to mnke a deposit of the estimated just 
compensation is primarily for the acquiring ng-('ncy to mnke but it. 
is the view of this Department t.hnt where the nuthorizntion act sets 
an express ceili ng-, use of the eo111plaint }H'Oced11n• is pn1ticulnrly 
appropriate. See, in this connect.ion, S. R.ept .. No. 1!>97, 90th Cong., 
2d sess. ( 1968), pages 5- fi, where, with respect to national pn.rk nnthor­
ization, the Senate Committee on Interior 1ind · Insuln.r Affnirs 
expressed the view "* • • declnrntions of taking- should be the excep­
tion and no longer the rnle." (Ibid .. p. Ii) . S imilar views were ex­
pressed on tilt' Senate ft oor. 11~ ('on~.}{('('. {daily t•<l .) Sl~0!>9-Sl2100, 
S12104-Sl 2105 (Oct. 4, 1968). Wl1ile the Act then being considered 
nnd passed by the Senate (Act of Oct. 18, 1968. R2 Stat. 1188) contnins 
no such express injunction, Senator Moss of Utah stated (114 Cong. 
Rec. (dnily ed.) Sl:HOO): ~" 

• • • it is absolutely mandatory ·in the 1•iew of the clwirrnan 
and in my view that no declaration of tnki11g co1tld be ente1•e<l 
in tlte acquisition of la'lld fo1· the Risca.yne Natio11al Afomtment 
without p1·ior comultation with tl1e comniittee a11d auf.lto1'ization 
01· acquiescence by tlte committer. 

In the light of such statement of understanding, where t.here are 
statutory monetary limitations and the possibi lity t•xists that the 
award would exceed the limitation, acquiring ngencies mn.y want to 
consult with the nppropriate committee and obtain the authoriza­
tion or acqnieseence of the <'0111mittee prior to re1p1esti11~ the tiling of 
o. declaration of taking. However, since it is n.n executive branch 
responsibility, the acquiring agency obviously ean exercise adminis­
trative discretion to use declnrntions of taking without such nuthoriza­
tion 01' acq11 iescence if the ngency l'OllCI ucles that Sil th nctio11 is within 
its authority and for the best interest of the Govemment. 

It is recognized that the complaint procedure may result in higher 
acquisition costs been.use, under such procedmt', just compensation 
is determined as of the date of trial. However, in ,·icw of the penalty 
provisions for making expenditures or n.uthorizing obligations under 
nny npproprintion or fund in exc(•ss of the ammmt arnilnble therein, 
no other means of protecting officers or employees oft.he Fnited States 
are known in the present stnt11s of the lnw. The remedy nppenrs to be 
to urge Congress to make funds available fo1· Fcdern.1 projects at the 
time they are authorized so ti.int proH1pt lnnd acquisition can be 
achieved without n long period of possible p1·ice escnlntion. 

'°Senator Ho.naen ot Wyoming stated the preference thnt thr. view of the commlttM ~ 
Included lo tbe text of tbe lei:talatlon (ibid., p. Sl210f). 
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2. 

SETTLEMENTS 

Snpplrmentin:,! the discussion whirh appeal's in thr text (.rn7n·a, 
pag-c>. 2fl) concrrning- settl<'mc11ts. it was l'OJl<'l11ded that it would ll<' 
helpful to hn.ve a statc•111rnt. of this l>\•pa)·tmPnt's poli«y wl11'n a11 ownel' 
insists that "s\•vrmnr<' dnma,g\•s" lw fh<'cl i11 a ddinitt• arnou11t fol' iq ­
comc tax p111'pOSt'S i11 tlw stipulat io11 for sl'ttlr11H·nt ·in cond<'111nntio11 
cases. I n 1wg-otintin~ Sl'ttlcmw11ts n ftPr co11 dPmnat ion rasps haw bN'll 

filed. as n mntt<'r of pol icy th is Drpnrt~ 1wnt has in :,!<•nrrnl not C'on: 
-:erned its<'lf with tit<' tax i1wi<lPn<'<' 11po11 rlw i11di ,·id11a l la11dow1wrs of 
3ettlements wh ich a1·p. made with th<'111. " 7

(1 .han• son:,!ltt ·to arrive nt n. 
specified sum ''inclusiv<' of interest " without · any hr<'akdown of par­
ticular factors considered in nrrivin:,! 1lt the settlement figure. W e 
adhere ns closely n.s possihk to the ohjPC'tin• stnnda 1·d of thr fair mar­
ket value n.t the date of the takin~. which t h<' rourts hn,·e long held 
to constitute the constitntionnl rec111irrmrnt of jnst compensation for 
the ta.king- of prirnt f' pro1wrty fol' pnlilic- nsC'. "'E' pr imal'ily 1·ply 11pon 
thC\ appraisal datn. 1·eflectin1? t lw mn l'kct rn I 11c of t hr property but, as 
is normnll.v tlH' <'HS<' in ne~otintin11 1 ·ompromisr srttlr11H'nt s. 'Y<' c·on ­
sider the litigative risks in the partic1dnr cnsr, interest which would 
have to be pnid on any deficiency over the nmount. deposited as esti­
mated compensation, and the equities lnYoh·cd. H owrvrr" ns indicated, 
we do not concern ourselves with the tax ]ncidence upon the individual 
owners, which would be a subjective .standard ns contrasted to the ob­
jective standard which we endeavor to follow. Where an owner has 
insisted upon the amount allocated to severance damnges being shown 
and it becomes necessary to do so to pffpctuntc an otltprwise H<'C'<1 ptn blc 
settlement, it has been our policy to agree to the severance damages 
being shown but not to exceed the amount determined by the Govern­
ment's appraisals for that purpose. 

3. 

LAND AND NATURAL RESOURCES DIVISION 
DIRECTIVE NO. 11-68 

Re Preparation and Review of Appraisal Evidence for Trial-Con­
demnation Cases. 

Competent appraisal evidence with respet't to the fair market rnlne 
of land taken for public use, as of the date of taking, is essential to 
the intelligent settlery-ient or effective trial of land condPmnation cases. 
Client agencies of this Division, having significant financial stakes in 
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condemnation awards and settlement agref'ments, at 0 vitally interested 
in uniform treatment of all land,Hvners th roughout each project. area 
and in attainment of sound compensation nwards; they consequently 
share a common interest with us in the development and review of 
such appraisal evidence. They desire to use apprnisers and appraisals 
in pre-condemnation acquisitions of land, acceptable to trial attorneys 
in the event condemnation is required, and thereby achieve greater 
uniformity in appraisal standards between those employed by agency 
appraisers and those required of witnesses at trial. 

As a result of interagency land acquisition conferences, field inves­
tigations of L'nited States Attorneys~ offices nnd Division experience 
over the past few months, we Jlave concludl!d thnt the interest of the 
Government may suffer in some districts ns n 1·f's11l t of one or more of 
the following conditions: 

1. Appraisals secured by acquiring agencies, either by staff or con­
tract appraisers, are inadequate for trial use or unsound on appraisal 
criteria. In such cases, time and expense is lost in securing 
re-appraisals and injustices often result to some landowners or to 
the Govern.ment from material changes in valuation data part way 
through a land acquisition program. 

2. Supplemental appraisals, needed to provide competent trial 
evidence, cannot be secured because of changes in land character­
istics dµring the lag period from the taking to settlement or trial. 

3. Trinl or set:tlem_ent is approached w ithont <'ontinned a.mil ­
ability of such appraisal witnesses as nre competent and effective 
for trial use. 

4. Trial attorneys sometimes secure new appraisals nt figures 
substantially above those established by agency appraisals and use 
the same in trial without benefit of either agcnc.v or staff appraisal 
review. There is no basis for assuming that the soun<lneRS of an 
appraisa l rnries directly with the rnlunt ion le\·el or t hat the Gov­
ernment hns nn obligation to use its highest appraisal figure for 
trial or settlement, without rega rd to the appraisn I analysis em­
ployed, merely because it was supplied under Go,·ernment nppraisaJ 
contract. 
Client agencies ·of the Dh·ision have occasionally complained that: 

(i) accoinmodnt.ion appraisnls are obtained in some instances by trial 
attorneys to support ne~otinted settlement figures, (ii) trial attorneys 
discredit ngency appraisnls, whether ~aff or contract, without any 
sound appraisal basis, and rliscard them as a matter of course when 
higher ,-aluations are su~gested , and (ii i) the Department of Justice 
is not utilizing agency nnd Di,·ision review capabilities effecti,·ely. 

46~71-6 
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T o meet such objections, if they be justified, nn<l to provide n nhicle 
for interchange of dntn. between Jnn<l ncqnisition ngenC'ies 1rn<l the 
Department of .Just.ice, the foll owing npprn.isn l policy is hereby 
ndopt.ed nnd its implementntion directed by land ncquisition nttorney~ 
in the United Stntes Attorneys· offices nnd in this Division : 

1. United States .\ ttol'llcys sho11ld pn 1ti ri pntc•. "·hene\·e r requested 
by client ng-encies, in ti .~· selection of agency appraisers nnd the es­
tnblishmC' nt of nppraisal criteria to foci lit nt<• the 11so of agency stnff 
or contrnct nppra isals at trial: such consul mt ion should bl' conducted 
whenever prncticn'ble nt the incept.iou of ench lnnd acquisition 
project. 

2. Promptly nftrr a11y land 11<'q11 isit io11 1u·0<'PNli11~ is in itinted 
and in all <wents withi n :~ mouths thereafter. the respons ible attor­
ney sho11ld review apprn.isnls pro,·idt•d by t lw client ngency, require 
their updnting ns necessnry. nnd determin~ whether snpplementnl 
appraisals will bl'. nel'ded for trial. 

3. W here suppl<>mentnl apprnisnls are require<l, in such Rttorney"s 
opinion, prompt nrrnngements should be mnde for nny t·hnt are 
needed to vnlue ·the property for set tlement purposes 11nder the lel!nl 
criter ia. that control the case; nnd timely arrnnp:ements sho11 Id be 
made for preparation of nny supplementnl appraisal that will only 
be required in the event of trial. 

4. Whenever two or more nppraisals of pnrticulnr property, 
whether supplied by the agency or obtnined by the trinl nttorney, 
have a vn.lunt:ion sprend in excess of IO percent. of the hi1rh appraisal 
figure the trinl nttorney shall, whenever the exigencies of trial setting 
permit. submit such appraisals for re\-iew by the regionnl or central 
office of tJhe ncquiring agency ns a pproprinte, together '"ith n state­
ment of his proposed use of such npprnisa ls int he settlement or triRl 
of the subject case. 

5. If the ncqui rin~ n#?ency office to "·hich the npprn isnls hn,·e 
been submitted disnpprons the rnluntion lnel of npprnisnls thnt 
nre planned for use nt trinl or in connection wi th sNtlement ne­
,!!Otiations, said npprnisnls nnd notice of disnpprovnl shall be for. 
'"nrded to the Chief of the Apprnisnl Section. L nnd nnd Xaturnl 
Resources Division, for 

(a) appraisal review, 
(b) opinion whether either or any snid npprnisals is supported 

by sound npprnisnl criterin, nnd 
(c) recommendation whether nn ndditionnl npprnisal should 

be obtnined. 
6. Whenever nn npprnisnl hRs been disapproYed by Apprnisal 
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Section re\·iew as abon! pro\·idecl, the trial attornl•y shall not pro­
ceed to trial or settlement of tht- tract fo1· whi~·li said app1aisal 
has been made, unless: 

(a) he determi11es, in the exercise of !tis l.iest judgment, not to 
use the disnppron·d appraisal, or 

(b) he se1·11 res a lit!\\' apprn i~al of ell(' property IJy a11 appra iser 
who is nppro\·ed uy the Chief of the .\ppraisal Section, uses ap­
prnisal crit<'ria si111ilarly a ppro\·ed, and substantially concurs in 
th~ rnluatio11 le\·<'I of the disappron~d appraisa l. or 

( c) he secures the authorization.of the Chief of the Land .Ac­
quisition 8ection to proceed to trial or settlement on the basis of 
the disappro\·ed npprnisal. 
i. Apprnisers should l>e selected , or nppro,·f'd fo r ai:rency use. not 

only with resp<'rt to their eomp<'tenc·y and etfeet i,·<'ness a ,.; witnesses! 
but also with rt'spect to thl'ir potential lo11µl', ·ity and arnilauility 
fo1· the period requirl'd to bring the matter to t r ial. . \ pprniscrs 
should be crnl11ntl•d pcrioclic·nlly 011 till• basis of th t•i r litigatin~ 
success or fni l111·e: 1111d no furtlll'I' 115<' should h<• made• of tl1osc 
whose apprnisali; ha,·e been repeatedly determined to be either too 
liberal or too conserrnti\·e. 

( 'L YDF. 0. ~f.\RTZ, 
A11si.~l11id Atton1ey (Teneral. 
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APPENDIX B 

Form 1 

SUGGESTED WORDING FOR VARIO US ESTATES IN LAND 

a. Fee 
The fee simple title (to Tract Nos. ______ , ______ , and _____ _ ), 

subject, however, to existing easements for public roads and highways, 
public ut.ilities, railronds and pipelines. 

b. Flowa1e Easement (Permanent Flooding) 

The perpetual right, power, privilege, and easement permanently to 
overflow, flood, n.nd submerge (the land described in Schedule "A " 21

) 

(Tract Noe. ______ , a.nd ------) f and to maintain mosquito control] 
in connection with the operation and mnintenance of the----- ------­
-------- project as aut.horized by the Act of Congress appro\'ed ----
- ---------, together with all right, t itle, and interest in and to the 
timber, structures, and improvements situate on the land [except­
ing .... (here, or in attached list., ide.ntify those structures not 
designed for human habitation which, the project representative de­
termines, may remain on the land)], and the continuing right to clear 
and remove nny brush, debris, and nn.tural obstructions which, in the 
opinion of the representative of the United States in charge, may be 
detrimental to the project; provided that no structures for human 
habitation shnll be constructed or Jn1lintained on the land, and pro­
vided further thnt no other structures -ehall be constructed or main­
tained on the land except as may be approved in writing by said 
representative of the United States in chnrge of the project,22 reserv­
ing, however, to the lando~ner(s), their heirs and assigns, all such 
r ig-hts and privileges ns may be used and enjoyed without interfering 
with or abridging the rights and easements hereby acquired; the 
above estate is taken subject to existing easements for public roads 
and highways, public utilities, railroads and pipelines. 

21 In talllnr• relate<! to navlrable water&, the lower boundary line ot the mete9 and bound• 
deacrlptlon ehoutd be lo reneral term• ot the u:letlog ordinary high watermarll:, rather 
thnn a 1pecUlc contour lloe. Thia will avoid a poaelble hlatua betw~n the mete& and bounds 
deecrlptloo of the tract talreo and the old high watermarll: , In the event the a~ocy eogloeer'a 
ftndV!r of the hl«h watermark ta challenged. 

11 Where the llowage euement estate 111 to be acquired In an area where there le active 
oil. su or mineral development or there 11 potential development In tbe future, the follow­
lnr clauee wlll be added to the above eatate: "provided further that any exploration or 
exploitation of oil. gae and mineral• ahall be subject to Federal and State law• with "apect 
to pollution and 1hall not create ftoatabte debrl1." 
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c. Flowage Easement (Occasional Flooding) 
The perpetual right, power, privilege, and easement occasionally to 

overflow, flood, and submerge (the land described in Schedule "A" 23 ) 

(Tract Nos. ______ , ------ and ------ ) [and to maintain mosquito 
control]. in connection with the operation and maintenance of 
the ------------------ project as authorized by the Act of Congress 
approved ___ __ ___ ______ , and to operate the projeet in such a manner 
aa to fulfill the purposes of its construction and other purposes which 
may develop in the future and do not ·greatly vo.ry from present pur­
poses, together 'vith all right, title, nnd interest in and to the struc­
tures and improvements now situate on the land [excepting .. . . 
(here, or in attached list, identify those structures not designed for 
human habita.tion which, the project representative determines, may 
rems.in on the land)] ; provided that no structures for human habita­
tion shall be constructed or maintained on the land except as may be 
approved in writing by said representative of the UnitR.d States in 
charge of the project; 14 reserving, however, to the landowner ( s), their 
heirs, and assigns, all such rights and privileges as may be used and 
enjoyed without interfering with or abridging the rights and ease­
ments hereby acquired; the above estate is taken subject to existing 
easements for public roads and highways, public utilities, railroads 
and pipelines. 

d. Access Road Easement 
A perpetual and assignable easement(s) and right (s)-of-wn.y to lo­

cate, construct, operate, maintain, and repair a roadway and utility 
lines in, upon, over and across (the land described in Schedule "A") 
(Tract. Nos. ______ , ------ and _____ ..:), together with t.iu~ right to 
trim, cut, fell and remove therefrom all trees, underbnish, obstruc­
tions, and any other vegetation, structures, or obstacles within the 
limits of the right(s)-of-way ; subject, however, to existing easements 
for public roads and highways, public utilities, railroads and pipe­
lines; reserving, however, to the landowner(s), (his/ her/ its/their) 
heirs, executors, administrators, successors (if corporate owner), and 
assigns the right to use the surface of such la.nd a.s aer.eas to their 
adjoining la.nd. 

NOTJ: : Uae of the above reeervaUon clauae may decreaee eeverance damap 
eubirtantially. Bowner, tbe using agency should be tormnlly contacted to 
aBCertain whether the nature of tbe installation requires exclusive u1e 
ot the accea road by tbe Gonrnment. Transmittal letter should 1n41catt 
compliance. 

• BM foot.Dote 21 •wpro, pare 88. 

"' e .. footnote 22 '"''°' paf\: s~. 
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e. Borrow Easement 
A perpetual and assignable right and easement to clear, b•>rrow, 

excavate and remove soil, dirt, and other materials from (the land 
described in Schedule "A") (Tract Nos. ____ __ ; --- - -- and ______ ),26 

subject to existing easements for public roads and highways, public 
utilities, railroads and pipelines, llnd reserving to the owners, their 
heirs, and assigns all such rights and privileges in snid land as may 
be used and enjoyed without interfering with or abridging the right. 
and easement hereby acquired. 

f. Borrow Pit and Spoil Area Easement and Rig~t-of-Way 
The temporary ensement and r ight-of-wa.y for a period not to 

exceed - -- ---- ---- ---- -· in, over, and across (the Jnn<l cleseribecl in 
Schedule "A") .(Tract Nos. ___ __ _ , ___ ___ and ------ ) for the pur-
pose of removing borrow mtiterinl ·and/or of depositing waste material 
thereon in connection with the constr;uction, operation and mainte­
nance of - - ---- -- project; 26 together with the right to trim, cut, 
fell and remove timber, underbrush and other vegeta.tion, structures, 
and nny other obstructions or obstacles; resei·ving, however, to the 
owners of the said land, their heirs; administrators, executors, suc­
cessors, and assigns, all snch rights and privilege-s as may be used and 
enjoyed without interfering with or abridging the right s and ease­
ments hereby acquired; the above estate is taken subject to existing 
easements for public roads and highwnys, public utilities, railroads 
and pipelines. 

g. Drainage Ditch Easement 

A perpetual and assignable easement and right-of-way in, over and 
across (the land described in Schedule "A") (Tract Nos. ______ , 
------ and ______ ), to construct, maintain, repair, operate, patrol 
and replace a drainage ditch, subject, however, to existing easements 
for public roads and highways, public utilities, railroads and pipe­
lines. 

h. Extineuishment of Rights in Cemetery 
All outstanding right, title and interest (in the land described in 

Schedule "A") (Tract Nos. ______ , ______ , and ------), subject tQ 

existing easements for public roads and highways, public utilities, 
railroads and pipelines. 

•The -..ement eetate may be limited ae to time, dependlnf: on project requlrementa. 
• 'lbe -..ement eetate may be permanent dependln&' on project requirements. 
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i. Leasehold Estate for Unimproved Land 27 

A t:erm for years ending June 30, 19 __ , extendible for yearly periods 
thereafter at the election of the United States until June 30, 19 __ , notice 
of which election shall be filed in the pro<;eeding at least thirty (30) 
days prior t-0 the end of the term hereby taken, or subsequent extensions 
thereof, together with the right to remove, within a reasonable time 
after the expiration of the term ta.ken, or any extension thereof, any 
and all improvements and structures placed thereon by or for the 
United States, subject, however, to existing easements for public roads 
and highways, public utilities, railroads and pipelines. 

j. Moratorium on Outstanding Minerals. 
The free and unrestricted use of (the land described in Exhibit 

____ __ ) (Trnct Nos. ______ , ______ and------ ) fre.e and clear of all 
rights of ingress and egress or all use of the surface thereof for any 
and all purposes, including exploration or removing oil, gas and other 
minerals therefrom for a period of - ----- years, or for such shorter 
period as may be det:ermined by the Secretary of the --------i subject, 
however, to existing easements for public roads and highways, public 
utilities, railroads and pipelines. 

k. Railroad Easement 
A perpetnal and t\.ssignnhle casement and right-of-wny in, on, over 

and across (the land deSl:.'.rilx>d in Schednle "A") (Tract Nos. __ ____ , 
------and------) for the location, construction, operation, mainte­
nance, replacement, and/or removnl of a railroad and appurtenances 
in connection with ------------ project; together with the right to 
trim, cut, fell and remon underbrush, . obstructions, R.nrl any other 
veget.a.tion, structures, or obstacles within the limits of the right-of­
way; reserving, however, to the landowners, their heirs, executors, 
administrators, successors, and assigns, all right, title, interest and 
privileges a.s may be used and enjoyed without interfering with or 
abridging the rights thereby taken for said public uses ; the above estate 
is taken subject to existing easements. for public roads and highways, 
public utilities, ra.ilroa.ds and pipelines. 

1. Road Easement 
A perpetual n.nd n.ssignable easement and right-of-way in, on, over 

and ncross (the land d~scribed in Schedule "A'') (Tract Nos. ____ __ , 
------ and ------) for the location, construction, operation, main­
tenance, replacement, and/ or removal of roads and highways and 
appurt.eno.nces thereto; together with the right to trim, cut, fell and 

n Be<-ause ll'a&ehold estates tor trnprovP-d land necessnrlly vary wt<lely no ntt~pt has 
bttn m11.de to 9et out a SUi'IJ'!&ted torm. The estate tor a leuebold term tor tmproYed land1 
1bould describe adequately the location, structurP,e, lmproYementa, as well 1111 appurtenances, 
etc. 
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remove underbrush, obstructions, and other vegetation, structures, or 
obstacles within the limits of the right-of-way; [reserving, however, 
to the landowners, their heirs, executOrs, administrators, successors, 
and assigns, all right, title, interest, and privileges as may be used and 
enjoyed without interfering with or abridging the rights hereby ac­
quired by the Government;] 28 the above estate is taken subject to 
existing easements for public roads and highways, public utilities, 
railroadtf and pipelines. 

m. Temporary Easement for Exploratory Purpose 
An easement in, across, and over certe.in land designated and de­

scribed as Tract No. ------- for a. period of --- --- months beginning 
(date) (or with the da.te of possession under this proceeding), the 
estate consisting of the right of the Government, its representatives, 
agents, and contractors to survey, appraise, conduct test borings, and 
conduct other exploratory work necessary to the design of a. public 
works project, subject t-0 existing easements for public roads and 
highways, public utilities, railroads and pipelines; reserving, however, 
to the landowners, their heirs, executors, &dministrators, successors, 
and assigns all right, title, interest and privilege e.s may be used and 
enjoyed without interfering with or a.bridging the rights being 
acquired. 

n. Utilities and/or Drainage Easements 
A perpetual and assignable easement(s) and right(s)-of-way to 

locate, construct, operate, maintain, repair, patrol o.nd remove utili­
ties (specifically name them) and/or drainage easements (specifically 
name them) in, upon, over and a.cross (the land described in Schedule 
"A") (Tra.ct Nos. ______ ,------ and------) , together with the right 
to trim, cut fell a.nd remove therefrom all trees, underbrush, obstruc­
tions, and any other vegetation, structures, or obstacles within the 
limits of the right(s)-of-way; subject, however, to existing easements . 
for public roads and highways, public utilities, railroads and pipe­
lines ; reserving, however, to the la.ndowner(s), (his/her/its/ their) 
heirs, executors, a.dministratorsi successors (if corporate owner), and 
assigns all right, title, interest and privilege as may be exercised a.nd 
enjoyed without interference with or abridgement of the easement(s) 
and right ( s) hereby taken for said public uses. 

• 'llle bracketed clauae may ·be eltmloa ted where advlNble. 
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Form 2 

OFFER TO SELL REAL PROPERTY 

Project 

Tract No. 

Contract N o. 

The undersigned, hereinafter called the· Vendor, in consideration 
of the mutual covenants and agreements herein set forth, offers 
to sell and convey to the United States of America and its a~igns, 
the fee simple t itle to the following described land, with the build­
ing and improvements thereon, and all rights, hereditaments, ease­
ments, and appurtenances thereunto belonging, located in the County 
of - -----------------, State of ----------------, bounded and de­
scribed as follows : 

subject to the following rights outstanding in third parties : 

Excepting and reserv ing only the following rights and interests in 
the above described property : [namely:] 

The tetms and conditions of this offer are as follows: 
( 1) The Vendor agrees that this off er may be accepted by the 

United Sta.tee through any duly authorized representative, by de­
livering, mailing, or telegraphing a notice of acceptance to the Vendor 
at the address stated below, at any time within ----- - ( ) month(s) 
from the datt hereof, whereupon this offer and the acceptance thereof 
become a binding contract. 

(2) The United States of America agrees to pay to the Vendor for 
said land the sum of - - - ------- ($------ ),payable on the acceptance 
of this offer and approval of the Vendor's title; provided the Vendor 
can execute and deliver a good and sufficient general warranty deed 
conveying said land with the hereditaments and appurtenances there­
unto belonging to the United States of America and its assigns, in 
fee simple, free and clear from all liens and encumbrances, except 
those specifically excepted or reserved above, together with all right, 
title, and interest of the Vendor in and to any streams, alleys, roads, 
streets, ways, strips, gores, or railroad rights-of-way abutting or ad­
joining said land. 

(8) It is agreed that the United States will defray the expenses 
incident to the preparation and recorda.tion of the deed to the United 
States and the procurement of the necessary title evidence. 
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( 4) The Vendor agrees that all taxes, assessments, and encum­
brance.s which are a lien against the land at the time of conveyance 
to the United States shall be satisfied of record by the Vendor at or 
before the transfer of title and, if the Vendor fails to do so, the 
United States may pay any taxes, assessments, and encumbrance.s 
which are a. lien against the land; that the amount of any such pay­
ments by the United States shall be deducted from th e purchase price 
of the land ; that the Yendor will, at the request of the United States 
and without prior payment or tender of the purchase price, execute 
and deliver the general warranty deed to the United States, pay the 
documentary revenue stamp tn.x, and obtain and record such other 
curative evidence of t itle as may be required by the United States. 

( 5) The Vendor agrees that loss or damage to the property by fire 
or acts of God shall be at the risk of the Vendor until the title to 
the land and deed to the United States have been acoopted by the 
United States through its duly authorized representative or until the 
right of occupancy and use vf the land, as hereinbelow provided for, 
has been exercised by the United States; and, in the event that such 
loss or damage occurs, the United States may, without liability, refuse 
to accept con.veyance of the title or it may elect to accept conveyance 
of title to such property, in which case there shall be an equitable 
adjustment of the purchase price. 

(6) The Vendor agrees that the United States may acquire title 
to said land by condemnation or other judicial proceedings, in \\hich 
event the Vendor agrees to cooperate with the United States in the 
prosecution of such proceedings; agrees that the consideration herein­
above stated shall be the full amount of the a.ward of just compensa­
tion, inclusive of interest, for the taking of said land; agrees that any 
and all awards of just compensation that may be ma.de in the proceed­
ing to any defendant shall be payable and deductible from the said 
amount; and agrees that the said consideration shall be in full satis­
faction of any and all claims of the Vendor for the payment of the 
right of occupancy and use hereinafter provided for in paragraph 7. 

(7) As additional consideration for the payment of the purchase 
price hereinabove set forth, the Vendor hereby grants to the United 
States the right of immediate occupancy and use of the land for any 
purpose whatsoever from and after the acceptance by the United 
States of this offer until such time as said land is conveyed to the 
United States and, upon demand, the Vendor will immediately vacate 
the property and deliver possession to the United States. 

(8) It is agreed that the spouse, if any, of the Vendor, by signing 
below, agrees to join in any deed to the United States and to execute 
any instrument deemed necessary to convey to the United States any 
separate or community estate or interest in the subject property and to 
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relinquish and release any dower, curt.esy, homestead, or other rights 
or interests of such spouse therein. 

(9) ' The Vendor represents and it is a condition of acceptance of 
this offer that no member of or ·delegate to Congress, or resident 
commissioner, 

to. 
shall be admitted to or share any part of this agree­

ment, ·or nny benefits that may .arise therefrom; but this provision 
shall not be coustrued to extend to . any agreement .if made with o. 
corporation for its general benefit; 

(10) The terms and conditions aforesaid are to apply to and bind 
the heirs, executors, administrators, successors, and ·assigns of t he 
Vendor. 

(11) All te~s o.nd conditions with respect to this off.er ·are ex­
pressly contained ~erein and the Vendor ngrees that no representative 
or agent of the United States_has made any r,epresentation or promise 
with respect to this offer not expressly contained herein. 

Signed, Sea.led, and Delivered this ---- ---- day of ___ ___ __ , 19 __ 
Witnesses.2• 

{Sea.I) 
Vendor 

(Seal) 
Spouae of Vendor 

(Seal) 
-~--------------------~--

Vendor 

(Seal) 
8pouae of Vendor 

Notice of acceptance of this offer is to be sent to: 

(N••• Hd Addre11) 

Aeceptance of Off er to Sell Real Property 

Date: 

The oftoer of the Vendor contained herein is hereby accepted for 
and on behalf of the United States of America. 

(Name alid Title) 
Witness: 29 _ _ ___ _ __ __ _ ______ _ 

• Thue 1paces wilt be ueed for wttnet111et strnoturu It required by State la"" 
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Form 3 

OFFER TO SELL EASEMENT 

Project 

Tract No. 

Oontract No. 

The undersigned, hereinafter ca.lled the Vendor, in consideration 
of the mutual covenants and agreements herein set forth, offers to sell 
and convey to the United States of America and its assigns, a. per­
manent and assignable easement for the purpose set forth in Exhibit 
Il, in, upon, over, and a.cross that certain tract of land described in 
Exhibit A, hereto attached n.nd ma.de pa.rt hereof. 

The terms and conditions of this off er are as follows: 
( 1) The Vendor hereby agrees that this offer may be ac.cepted 'by 

the United States, through any duly authorized representative, by 
delivering, mailing, or telegraphing a notice of acceptance to the 
Vendor at the address stated below, at any time within-- - ----- ( ) 
month (s) from the date hereof, whereupon th is offer and the accept­
ance thereof become a binding contra.ct. 

(2) The United States agrees to pay to the Vendor for said ease-
ment a.nd rights the sum of- --- - - -- ($ ______ ), payable upon ac-
c~pta.nce of this offer and approval of the Vendor's title; provided 
the Vendor can execute and deliver a good and sufficient general war­
ranty deed conveying said easement and rights to the United States 
of America and its assigns, free and clear from all liens, encum­
brances, sa.id conveyance tO be subject only to the existing easements 
and rights set forth in said Exhibit B. 

(3) The Vendor agrees to satisfy of r ecord, at or before conveying 
sni<l easement and .rights, such taxes, assessments, and encumbrances 
which u.re a lien against the land, as the United State may require, 
and, if the Vendor fails to do so, the United States may pay any taxes, 
assessments, a.nd encumbrances which are a lien against the land; 
that the amount of any such payments by the United States shall be 
dt'ducted from the purchase price of the easement; that the Vendor 
will, nt the N>,quest of the United States and without prior payment 
or tender of the purchase price, execute and deliver the general war­
runty deed to the United States conveying the easement and rights 
herein descr ibed, pay the documentary revenue stamp tu, and obtain 
and record such other curative evidence of title as ma.y be required 
by the United States. 

( 4) It is agreed that the United States will defray the expenses 
incident to the preparation a.nd recordat ion of the deed to the United 
St.ates and the procurernrnt of the necessary t itle evidence. 
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(5) The Vendor agrees that the United States may acquire title to 
ea.id easement and right.a by condemnation or other judicial proceed­
ings, in which event the Vendor agrees to cooperate with the United 
States in the prosecution ~f such proceedings; agrees that the consider­
tttion hereinabove stated shall be the full amount of just compensation, 
inclusive of interest, for the taking of said easement and rights; 
a~ that any and all awards of just compensation that may be made 
in the proceeding to any defendant shall be payable and deductible 
from the said amount; and agrees tlu.t the said consideration shall 
also be in full satisfaction of any and all claims of the Vendor for the 
payment of the right of occupancy and use hereinafter provided for in 
paragra.ph ( 6) . 

( 6) As additional consideration for the payment .. of the purchase 
price hereinabove ~t forth, the Vendor hereby grants to the United 
States the right of immediate occupancy and use of the land in. which 
said -easement is to be granted for the purpose of exercising any of 
the rights described in said Exhibit B from and after acceptance by 
the United States of this offer until such time as said easement is 
conveyed to the United States. 

(7) The spouse, if any, of the Vendor, by signing below, agrees to 
join in and execute the deed to the United States. 

(8) The Vendor represents and it is a condition of acceptance of 
this offer that no member of or delegate to Congress, or resident com­
missioner, shall be admitted to or share any part of this agreementt 
or to any benefit.a that may arise therefrom; but this provision shall 
not be construed to extend to any contract if made with a corporation 
for its general benefit. 

(9) The terms and conditions aforesaid are to apply to and bind the 
heirs, executors, administrators, successors, and assigns of tlie Vendor. 

(10) All terms and conditions with respect to this offer are expressly 
contained herein and the Vendor agrees that no representative or agent 
of the United States has made a.ny representation or promise with 
respect to this off er not expressly contained herein. 

Signed, sealed, and delivered this ------ day of ________ , 19 ___ _ 
Witnesses: 

------------------------(Seal) 
(Vendor) 

-------------- ----------(Seal) 
(Spouae ot Vendor) 

------------------------(Seal ) 
(Vendor) 

----------- -------------(Seal) 
(8pouae ot Vendor) 

Notice of acceptance of this offer is to be sent to: 

--------------------------------------------- -~----------------· (Name alUI acl4rete) 
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Acceptance of Off er · to Sell Easement 

D&te: 

The offer of the Vendor cont&ined herein is hereby a.ccepted for &nd 
on behalf of the United St&tes of America. 

Witness: 

Contracting Officer 

E"'hibit "A" 

De.gcription of Tr&et No. 

Estate a.nd rights to be conveyed to the United St&tes of America 
and its ~igns [Describe &ppropriate est&te] . 

Form 4 

CERTIFICATE OF I NSPECTION AND PossESSION so 

I, -------------------, a. ------------------- of the' Department 
of ------------------- - ---,hereby certify that on the --------- day 
of ----------------- - -, 19 ____ , I ma.de a. persona.I examin&tion and 
inspection of that certain tract or parcel of land situated in the County 
of ___ ___ _______ ___ __ , State of _.:, _____________ _______ , designated 
as Tract No. _________ __ , and cont&ining ____ ~re.S, (proposed to be) 
acquired by the United States of America in connection with the----
________ project, (from - ---------------------------------------­
·------------ -----------------------------------~-------------- ) 
in the condemnation proceeding entitled --------------- -----------
Civil No. _____________________ , 

1. That I am fully informed as to the boundaries, lines 11-nd corners 
of s&id tra..ct; that I found no evidence of any work or labor having 
been performed or any materials having been furnished in connection 
with the making of any repairs or improvements on said land; and 
that I ma.de careful inquiry of the above-named vendor (and of the 
oooupa.nts of a&id land) and ascertained that nothing had been done 
on or a.bout said ·premises within the past --.,..--- months that would 

30 To be prepared nt or near tall:tn1 date. 
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entitle a.ny person to a. lien upon said premises for work or labor 
performed or materials furnished. 

2. That I also made inquiry of t he nbove-named vendor (and of all 
occupants of said land) as to his ( thei r ) 'r ights of possession and the 
rights of possession of any person or persons known to him (them) , 
and nei,t.her found any evidence nor obtained any information showing 
or tending to show that any person had any rights of possession or 
other interest in said premises adverse to the rights of the above­
named vendor or the United States of America. 

3. That I was informed by t he above-named vendor (aud by all 
other occupants) that to the best of his (their) knowledge and belief 
there is no outstanding unrecorded deed, mortgage, lease, contract, 
or other instrument adversely affecbing the title to said premises. 

4. That ·to the best of my knowledge and belief after actual and 
diligent inquiry and physical inspection of said premises there is no 
evidence whatever of any vested or accrued water rights for mining, 
agricultural, and manufacturing, or other purpose; nor nny ditches or 
canals constructed by or being used thereon under author~ty of the 
United States, nor any exp1omt ion or operations whatever for the 
development of coal, oil, gas, or other minerals on said lands; and that 
there are no possessory rights now in existence owned or being actively 
exercised by any .third party under any reservation contained in nny 
patent or patents heretofore issued by the United States for said 
land. 

5. That to the best of my knowledge nnd belief based upon actual 
and d iligent inquiry made there is no outstanding r~ght whatsoever in 
any person to the possession of said premises nor any outstanding 
right, title, interest, lien, or estate, existing or being asserted in or to 
safd premises except such as are disclosed and evidenced by the public 
records. 

6. That sa.id premises are now wholly unoccupied a~d vacant except 
for the occupancy of the following, from whom disclaimer(s) of all 
right, title and interest in and to said premises, executed on the __ _ _ 
day of ----- - --, 19 __ , has (have) been obtained : 

Name-----------------, Address ____ ___ __ ___ __ __ , Sta tement of 
Interest Claimed----- --- ---- ------- - ---- - - ------------- --------

Dated ·this - -- --- day of ---- ----: 19 __ , 
Approved: 

(Name) 

( Title) 
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Form 5 

DISCLAUIER 

State of ----------------'} County of _______________ , ss. 

We (I) ------------------------ (wife) (husband), being first 
duly sworn, depose and say (depose.sand says) that we are (I am). 
occupying all (a part) of the land (proposed to be) acquired by the 
United States of America from _____ .: ___________________ , described 

as --------- acres, Tract No. ---------, lying in ---------- County, 
State of--------------, and do hereby aver that we are (I am) occu­
pying said land as the tenants (tenant) of ----------------; that we 
(I) claim no right, title, lien or interest in and to the above-described 
premises or any part thereof by reason of said tenancy or otherwise 
and will vacate said premises upon demand for the possession of said 
Jands by the United States of America. 

We (I) further agree that this disclaimer may be presented to any 
court having jurisdiction over condemnation proceedings relating to 
the above-described property, and such court is authorized to enter an 
order dismissing the undersigned from said cause without compensa­
tion and without adjudication of costs against the undersigned. 

Dated this-------~ day of----------, 19 __ , 

(Tenant) 

(8pOUM) 

Witnesses : 
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Form 6 

CLOllNO STA.TllMICNT 
Seller _______________________________ _ Date of closing ______________ 19 __ 

Addreae or description of property: 
Sale price ____________ ____ ______ ____ ___ --------------------------------

Addre&1-------------------·---------- --------------------------------City. _____ _____ ----__ State_ _______ County ______ -~_____ State ___ ----
Sale price ____________________________ - - - ______ - - - • • • • • • - - __ - - - - - -

--- ----- ----- --- ---- ----- - ----------- - ~------ - - - , •••••• •••••• __ ___ __ _ • • Pay~~~~~-~~~ -~f-~~~~c~~~ ~~ _e_x~~~~~-~~-t-~-o-~~~} • • • • 
Interest thereon from __ --- _______ to_ -- ______ -- _ • • • • • • 

Payment in full of principal of existing second mort-1 
gage---------------To ________________________________________ --------------------------_ • • • • • • 

Interest thereon from ____________ to ___________ _ •••••• 
Payment of other liena to------ ---------------- ---- • • • • • • 

• • • • • • 
----------~---------- --- -------------- --------- - --------- • • • • • • 
Delinquent tan• for yMr - - - - - -- - - - - .paid to County 

Treaeurer----------------------------- --------- • • • • • • 
' Taxee------------------------------------- • • • • • • 

R.ecording feee ___ --- - ------- - - - - - - -- -- --------- - - • • • • • • 
Revenue ltt.mP9------- - _____ -- - - _ ---- ____ --- - _ --- • • • • • • 
Real estate aale oommiuion 

• • • • • • 
• • • • • • 
• • • • • • 
• • • • • • 

Balance due eeller. ____ -- ____ - - - - - - -- - - - - - - -- - - - - - • • • • • • 
Balance due United Statee of America..---- ---------- • • • • • • 

Total ____ _______________ ___ ______________ _ 

•-------- •---------
The above la a complete, true and correct aooount of funda received and dt.­

buned by me ln closing the sale of property deecribed at the hMd of thia Stat. 
ment. 

I/We have examined the above Statement and find it correct. Thia aoknowl-
edgee that $ ____________ bu been diaburaed aa above with my/ou.r approval and 
for my/our account and benefit, which aaid sum ia the sale price eet forth ln my/our 
Option Agreement with the United Statee of America, and I/we aoknowledp 
receipt of the balance due me/u• u ebown above. 
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Form 7 

In the United States District Court for the Southern District of 
Indiana at Evansville 

Declaration of Taking 

Civil Action No. --- ---

UNITED STATES O.E' AM°ERICA, PLAINTIFF 

v. 
125.48 ACRES OF LAND, MORE OR LESS, SITUATE IN PERRY CoUNTT, 

STATE OF INDIANA, AND CHAilLES E. ALLEN, ET AL., DEFENDANTS 

To the Honorable, the United States District Court: 
I, ------- ---------, Secretary of the Army of the United States, 

do hereby declare that: 
1. (a) The land hereinafter described is taken under and in accord­

ance with the Act of Congres5 approved February 26, 1931 ( 46 Stat. 
1421, 40 U.S.C. 258a), and acts supplementary thereto and amenda­
tory thereof, and under the further authority of the Act of Congress 
approved April 24, 1888 (25 Stat. 94, 33 U.S.C. 591), which act au­
thorizes the acquisition of land for river and harbor purposes; the 
Act of Congress approved .March :3, 1!)09 ( Pub. L. 317, 60th Congress, 
2d Session), which act authorizes the reconstruction nnd modificaition 
of existing river and harbor improvements; and the Act of Congres5 
approved October 24, 1962 (Pub. L . 87- 880) , which act appropriated 
funds for such purposes. 

(b) The public uses for which said land is taken are as follows : 
The said land is necessary adequately to provide for the improvement 
of rivers and harbors and for other uses incident thereto. The said 
land has been selected by me for acquisition by the United States for 
use in connection with the construction of Cannelton Locks and Dam, 
and for such other uses as may be authorized by Congress or by Execu­
tive Order. 

2. A general description of the land being taken is set forth in 
Schedule "A" attached hereto and made a part hereof, and is a descrip­
tion of the same land described in the complaint in the above-entitled 
cause. 

3. The estate taken for said public use is the fee simple title, subject, 
however, to existing easements for public roads and highways, public 
utilities, railroads and pipelines. 

4. A plan showing the land taken is annexed hereto as Schedule "B" 
and made a part hereof. 

5. The sum estimated by me as just compensation for said land, 

MARCH 22, 1984 
Ch. 13, p . 50 

1984 USAM (superseded)



55 

with all buildings and improvements theroon and all appurtenances 
thereto and including any &nd all interests hereby taken in said land, 
is set forth in Schedule "A" herein, which sum I cause to be deposited 
herewith in the registry of the said court for the use and •benefit of 
the persons entitled thereto. I am of the opinion that the ultimate 
a ward for said land probably will be within any limits prescribed by 
law on the price to be paid therefor. 

In witness whereof, the United States of America, by its Secretary 
of the Army, thereunto authorized, has caused this declaration to be 
signed in its name by said ----------------, Secretary of the Army, 
this ------ day of -------- A.D. 19 __ , in the City of 'Vashington, 
District of Columbia. 

Secretary of the Army. 

ScHEDt!LE "A" 

The land which is the subject matter of this proceeding aggregates 
125.48 acres of land, more or less, situate and being in Perry County, 
State of Indiana. A description o'f the lands taken, together with the 
names and addresses of purported owners thereof, and a statement of 
the sum estimated to be just compensation therefor, are as follows: 

Tract No. 111 

Situate in the State of India.na, County of Perry, T 7 S, R 3 W, 
Sections 13 and 14, on the right bank of the Ohio River (720.5 mile), 
more particularly described as follows: 

Beginning at a point in the center of Indiana State Highway. No. 
66, said point being oommon to the lands now (or formerly) owned 
by Tony Paulin, et ux, and the subject owner and being referenced 
Southwestwardly 225 feet, more or less, along the center line of said 
Highway from its intersection with the East-West Half Section line 
of Section 14; thence with the center line of said Highway as it 
meanders 

Northeastwardly 2,420 feet, more or less, to a point in .the down· 
stream property line of Conalee Van Hoosier Dauby; thence with 
the said Dauby's line 

S 26° 10' E 470 feet, more or less, to a . point in the low water mark 
of the Ohio River; thence downstream with the said low water mark 
as it meanders 

Southwestwardly 2,320 feet, more or less, to a point in the upstream 
property line of Tony Paulin, et ux; thence with the said Paulin's line 

N. 38° 40' W 230 feet, more or less, to the point of beginning, con­
taining 10.00 acres, more or less. 
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The above described land is the same land as that described in a 
deed from Conalee Dau by and August Dauby, her husband, to Charles 
E. Allen and Marie H. Allen, husband and wife, dated 28 June 1955, 
recorded in Deed Book 57, Page 415, in the records of Perry County, 
Cannelton, Indiana. 

Name and address of purported owner: 
Charles E. Allen and Maria Allen, his wife 
Route 1, Box 100 
Cannelton, Indiana 

Name and address of additional parties hu.ving or claiming an 
interest in the land : 

American Cannel Coal Company, Inc. 
Ad~Unknown 
(Coal and mineral intel'est recorded in Deed Boole 59, Page 304 

of Deed Records of Perry County, Indiana) 

John Sargent 
Address Unknown 
(Mineral interest recorded in Deed Book 59, Page 304 of Deed 

Records of Perry County, Indiana). 

Nelda Kelly 
Address Unknown 
( %c interest in gross income from minerals recorded Miscella­

neous Record "U" Page 530 of .Miscellaneous Records of Perry 
County, Indiana.) 

Estimated compensation: $2,250.00 

ScHEDULJ: ''B'' 
[Map] 

MARCH 22, 1984 
Ch. 13, p. 52 

1984 USAM (superseded)



57 

DEPARTMENT or JuBTICll 

LAND AND NATURAL RuouRcss D1v1s10N 

APPRAISAL ANALYSIS 

(For Use by Attorneys and Appraisers) 

Analyzed by: Date: 
Name of Acquiring Agency: 
Identification of Property (Civil No., Tract No., etc.) 
REPORTED Before After CompenaatJon 
VA.LU ES Value Value 
Apprower Take Damagea Total 

(!) _____ __ __ Land 

Imp. 

Total ••• --------
(2) __ __ __ ___ Land --------

Imp. --------

Total ••• - - ------
(3)--------- Land --------

Imp. - - --- -- -

Total ___ -------- ----- - -- --- - ---- - - -------- --------
/NSTRUOT/ONS: Item.-. not applicable, indicate by N/A in ap­
propriate blanks. Check (v) if answer is affirmative; write (No) if 
answer is negative. Use reverse side to explain all items marked (No) 
u necessary. 
A. CAPTION (Compare with Declar~ 

tion of Taking or Complaint) Appr. Appr. Appr. 
(1) (2) (3) 

a. Project and Parcel No. Correct? 
b. Owner'• Name Correct? 
c. Legal DeecriptJon Correct? 
d. Total Area of Property CorreotT 
e. Area Acquired Correct? 
f. Area of Remainder CoriectT 

B. EFFECT/VB DATE 01' AP­
PRAISAL 

a. Colncidea with D. of T. Yea? 
b. Doee not oolDolde with D. of T. but 

la aatlafactory Yea? 
C. PURPOSE 0/1 THE APPRAISAL 

a. Definition of value compatible with 
Federal law Yea? 

b. Estate appraised correct Yea? 
c. Taking accurately defined Yea? 
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D. PREMISE OF THE APPRAISAL A ppr. A ppr. Appr. 
a . Develops the applicable appraisal tech­ ( 1) (2) (3) 

niques Yes? 
b. Follows the applicable legal rules Yes? 

E. METHOD OF APPRAISAL 
a. Appraisal method and technique com­

patible with appraisal's 
(a) purpose Yes? 
(b) premise Yes? 

b. Before and aft:er .approach in partial 
taking supported Yes? 

c. Omission of one or more value ap­
proaches justi fied Yes? 

d . Were improvements and interests (min­
eral, gas, et c.) evaluated based l)n 
their contribution to the whole Yes? 

c. Salvage value of improvements and 
growing crop values considered Yes? 

F. PROPERTY DESCRIPTION 
a. Land description- including soil types, 

topography, etc. Yes? 
b. Improvements-identified, located and 

described Yes? 
c. Minerals, gas, oil, timber and growing 

crops identified Yes? 
d . Description of property before and after 

taking Yes? 
G. HIGHEST AND BEST USE 

a. Set forth and justified Yes? 
b. Alternatives discussed Yes? 
c. Highest and best use after the taking set 

forth and justified Yes? 
H. MARKET DATA 

a. Prior sa le of subject property considered Yes? 
b. Cost data justified and supported Yes? 
c. Depreciation, including physical, func­

tional and economic obsolescence de­
fined, analyzed and supported Yes? 

d. Income, expense and capitalisation rates 
analyzed and supported Yes? 

e. Capitalizatiotl technique analyzed and 
supported Yes? 

f. Comparable sales verified, described, 
analyzed and related to subject prop­
erty Yes? 

g. All sales reported whether or not com­
parable Yes? 

I. DAMAGES AND OFFSETTING BENE-
FITS 

a . Appropriately outlined and discussed Yes? 
b. Adequately analyzed and supported Yes? 
c. According to 'Federal law Yea? 
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A ppr. Appr. A ppr. 
J. CORRELATION AND CONCLUSION {l) (2) (3) 

a. Appropriate diecueeion Yee? 
b. Conclusion sound and convincing Yee? 
c. Mathematical computations are 

correct Yee? 
K. CERTJFICATION 

a. Standard clauses included Yes? 
b. Effective date of valuation estab-

bliehed Yea? 
c. Appraised values set forth Yea? 
d. Signed Yea? 

L. EXHIBITS 
a. Appropriate pict.uree 
b. Date of pictures established 
c. Map showing subject and compa-

rablea Yee? 
d. Plat plan, survey and map of area Yea? 

M. QUALIFICATIONS OF APPRAISER 
a. In report Yee? 
b. Well qualified Yee? 

N. GENERAL 
a. Would appraiaer be used aa wit.neea Yee? 
b. Does Government have other ap-

praieale; if (Yee) explain Yea? 
o. Are additional appraieale warrant-

ed; if (Yee) explain Yee? 
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5-14.000 UNIFORM APPRAISAL STANDARDS FOR FEDERAL LAND 
ACQUISITIONS (1973) 

FOREWORD 

These uniform appraisal standards represent one step-a long one 
-among several steps which have been taken looking toward in­
creased uniformity, fairness and efficiency in the 'acquisition of real 
property by Federal agencies. 

Perhaps the first such step was the issuance of the pamphlet en­
titled A Procedural Guide for the Acquisition of Real Property by 
G()'l)ernmental Agencies. The issuance of that publication was in 
furtherance of a strong belief that Federal land acquisition should 
be a model of fairness and efficiency. That same belief led to the 
second major step which was the establishment of the lnteragency 
Land Acquisition Conference, under whose auspices these uniform 
appraisal standards are published. 

These uniform appraisal standards stand as a good illustration of 
interagency coordination. They are the result of the work of the 
Inter1tgency Land Acquisition Conference's Committee on Uniform 
Appraisal Standards. That Committee had as members representa­
tives of Federal agencies, as follows: 

Harold S. Harrison, Department of Justice, Chairman 
Robert H . Alsover, Department of Justice 
Harold Gold, Department of the Navy with Abner Frank as 

alternate 
Samuel Hanenberg, Department of the Air Force with Grant 

Reynolds as alternate 
James McCormack, Department of Housing and Urban 

Development 
George Miron, Department of the Interior 

While the Committee's own experience and knowledge in the valua­
tion of real property was extensive, the Committee consulted with 
many experts in the appraisal of real property in the course of the 
preparation of these standards. Following the preparation of a 
draft by the Committee chairman and revision in the light pf sug­
gestions by Committ.0.i. members, comments and suggestions were 
sought from the American Institute of Real Estate Appraisers, the 
American Society of Appraisers, the American Society of Farm 

v 
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Managers and Rural Appraisers, the Society of Real Estate Apprais­
ers, and from the chief appraisers of the major Federal land acquir­
ing agencies. Helpful comments and suggestions were received from 
these sources. A revised draft was then prepared and submitted to 
the designated representatives of the various departments and agen­
cies on the Interagency Land Acquisition Conference. It was only 
following the receipt of comments and suggestions from those rep­
resentatives that the uniform appraisal standards were put into final 
form and presented to the Interagency Land Acquisition Conference 
by its Committee on Uniform Appraisal Standards with a recom­
mendation that the standards be approved and that all member de­
partments and agencies be urged to adopt them. The composite 
experience represented in the final product should assure it.a helpful­
ness in accomplishing the goals of increued uniformity, fairness, 
and efficiency in the acquisition of real property by Federal agencies. 

This is a revision of the Uniform Appraisal Standards for Federal 
Land Acquisitions issued in February 1972. 

W AL LACE H . J OHNSON, 

Chairman, 
l ntemgenl'y Land A c,1uisitiO'TI Conf erence. 

May 1973 

vi 
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UNIFORM APPRAISAL STANDARDS 

FOR 

FEDERAL LAND ACQUISITIONS 

1. Purpose. These standards have been prepared in order to obtain 
uniformity among the various agencies acquirin~ property on behalf 
of the rnited States. It should make no difference to the landowner 
whose property is being acquired which ngency is acquirin~ his land. 

The appraisal of property for purposes of direct purchnse or 
eminent domain by the United States presents unique problems not 
ordinarily encountered in appraising for sales, mortg-aJ!e, mtemak­
ing, insurnnce, and other purposes. This results naturally from the 
fact that the method of appraisa l, the elements and factors to be 
considered and the wei~ht given them, nn<l the standards of valua­
tion are determined to n. grent extent by law. Therefore, the judg­
ment or opinion of the individual appraiser should be g-overned by 
proper legal standards. The justification of the appraisal before a 
jury, under vigorous cross-examination and in the face of contradic­
tory appraisals, requires the utmost accuracy and thoroughness, and 
the valuation of the property by appropriate methods. 

The purpose of these standards is to set forth J!enerally the prin­
ciples applicable to the apprnisal of property for Federal land 
acquisitions. The rules herein stnted are subject, of course, to 
modification under the varying circumstances of particular cases. It 
is in the application of general rule~ . .iat wide differences of opinion 
occur, many of which must be resolved in court. 'Vhencver the 
property to be appraised may be involved in an eminent rlomain 
proceeding, appraisers are cautioned to confer with counsel for the 
acquiring agency on legal questions affectinJ? the valuation and, if 
condemnation is instituted or appears necessnry, with the represent:i­
tives of the Department of ,Justice who will be charJ!ed with the 
responsibility of preparing the condemnation case for trial. In this 
manner, specific legal instructions can be given when there is doubt 
as to the proper method of valuation or 'the application of particular 
rules to specific states of fact. 

1 
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2. Scope. These standards will cover basically the following areas: 
A. Standards for approaching the solution to cer tain recurring 

appraisal problems. 
B. Data documentation and appraisal reporting standards for 
Federal acquisitions. 
C. General standards of a miscellaneous nature. 

While these standards are to encourage uniform approaches to 
appraisal problems and to prescribe requirements for adequate sup­
porting data and other factual inforl'T!ation used to develop market 
value estimates, the materials are not in any degree presented for 
the purpose of limiting the sr.:ope of appraisal investigations nor to 
bias the independent judgment or value estimates of appraisers 
employed by F ederal agencies. 

3. Policy. In acquiring real property, or any interest therein, it is 
the policy of the United States impartially to protect the interests 
of all concerned. The Constitution of the United States of America 
provides among othel' cherished safeguards " • "' • nor shall private 
property be taken for public use, without just compensation." (Fifth 
Amendment.) Since public funds are involved, it is incumbent upon 
nil who are employed to represent the public interest, and citizens 
generally, constantly to bear in mind that" • • • it is the duty of the 
State, in the conduct of the inquest by which compensation is ascer­
tained, to see that it is just, not merely to the individual whose prop­
erty is taken, but to the public which is to pay for it." 1 

A. STANDARDS FOR APPROACHING THE SOLUTION TO 
CERTAIN RECURRING APPRAISAL PROBLEMS 

A- 1. Federal law controls: Since the experience of many appraisers 
primarily involves testifying in the state courts, with a. resultant 
familiarity with state law, it is particularly important that apprais­
ers bear in mind that in federal eminent domain cases in the federal 
courts, because the meaning of " just compensation" is a matter of 
fundamental constitutional interpretation, questions with respect to 
it are to be resolved in accordance with federal rather than state law.2 

Federal law differs in some important aspects from the law of some 
of the states. Accordingly, it is incumbent upon both the attorney 
and the appraiser to make certain that the appraiser understands 
the applicable federal law wherever it affects the appraisal pr~ 

1 Searl v. School Df•trlct , Lah Oovfttlf, 183 U.B. 663, 662 ( 1890) : Bav"'a" v. Rou, 
167 U.S. 048, 074 {1897). 

• UftUed State• v .. lWler, 317 U.S. 869, 880 {1948). 
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in the determination of the just compensation to be pa.id for property 
acquired by the United States for public purposes. 

While formerly state law controlled procedural matters, since 
Rule 71A, Federal Rules of Civil Procedure, which establishes the 
procedure to be followed in federal eminent domain actions, super­
seded 40 U.S.C. sec. 258, procedural as well as supstantive matters 
in federal condemnation cases are controlled by federal law.3 

State law is sometimes referred to, thou,gh not necessarily fol­
lowed, in resolving the nature of the property rights acquired. Thus 
the Supreme Court of the United States has stated "Though the 
meaning of 'property' • • • in the Fifth ·Amendment is a federal 
question, it will normally obtain its content by reference to local 
law."• It has been judicially made clear that "This does not mean, 
however, that every local idiosyncracy or artificiality in a state's 
concepts, or the incidents thereof, necessarily will be accepted. 

5 • • • . " It is also established that the United States may elect to 
condemn whatever interest it deems necessary whether or not the 
state recognizes the definition of the· interest selected.• 

A-2. Fair market value criterion: Under established law the 
criterion for just compensation is the fair market value of the 
property at the time of the taking.7 "Fair market value" is defined as 
the amount in cash, or on terms reasonably equivalent to cash, for 
which in all probability the property would be sold by a knowledge­
able owner willing but not obligated to sell to a knowledgeable 
purchaser who desired but is not obligated to buy. In ascertaining 
that figure, consideration should be given to all matters that might 
be brought forward and reasonably be given substantial weight in 
bargaining by persons of ordinary prudence, but no consideration 

•United 8tote1 v. U .110 Aoru, 860 U.S. 328, 333, to. 7 (19159). 

' United 8totu ea rel. T .V .A. v. Power.on, 319 U.S. 286, 279 (1943) . 

• Nebrodo v. United 8tote1, 16' F. 2d 866, 868 (C.A. 8, 19f7) , cert. deo. SH U.B. 8115. 

• United 8totee v. Certain lntereet1 in Propert11 in Oho:11tpoion Oou"tlf, JU., 271 J'. 24 
379, 384 (C.A. 7, 1959) , cert. deo. 362 U.S. 974. 

• United 8 tote1 v. Miller, 317 U.S. 369, 373- 378 ( 1943) ; Olio" v. U"ited State•, 292 
U.S . 246, 2155 (1934) ; U"ited 8tote1 v. PeU11 Motor Oo., 327 U.S. 372, 877- 878 (1946). 
Io valuing the property as of the date of taldog, It Is Improper to do 10 oo the &1· 

eumptloo that the property would be off the market. Utafted Statu "'· Jllohot1d 1"49'1· 
trial Facili tie11 , 322 F . 2d 698. 703. 708-709 (C.A. 3. 190ti). cert. den. 11111> nom. Boord 
o/ Co''"" '"'oner1 o/ the. Port oJ Neto Orlea"' v. U"ited Btate1 aod Laclede Steel Oo. "'· 
United 8tote1, 377 U.S. 916. The principle that the Gonromeot 11 oot required to pa7 
the eobaoced price which lt1 demand alone baa created 11 1pelled out lo Section A-9, 
infra, pp. 17- 18. 
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whatever should be given to matters not affecting market value.8 

The cash, or on terms reasonably equivalent to cash, requirement is 
important and numerous courts have noted this factor.9 

It is realize<l that it is difficult to pinpoint an estimated value in 
an exact. clollar amount. And, while eminent appraisers have ex­
pressed the belief that it is more logical to speak in terms of a range 
of value, for prncticnl purposes of litigation, including estimates of 
just compensation to be deposited in the registry of the court upon 
the filinl! of declarations of tak ing-, a specific doll ar amount is 
required. 

fo this connection, on r ross-cxnmination the appraiser should not 
hesitate to acknowledJ!e that npprnising is not nn exact science and 
tltat reasonable men may differ somewhat in arriving at nn estimate 
of the fair market ,·nlue of the property at the time of the taking. 
In doing- so, howe,·er, his study of the property and the market 
should he such that he can l!O on to test ify, " ith confidence and 
sinceri ty, thnt, in view of his consideration of all relevant factors, 
the amount selected in his op inion most nearly represents the fair 
market rnlue of the property-and his supporting data should be 
such as fully to warrant his conclusion. 

This market mine which is sought is not merely theoretical or 
hypothetical but it represents, insofar as it is possible to estimate it, 
the actual sell ing price. _\ s h'.\s been judicially declared: " It is well 
recog-nized that where prinlte property is taken for public use, and 
there is a market price prerniling- nt the time and place of taking, 
that price is just compensation." 10 T hus, when standardized property 
for which there is n continuous market, such ns the stock exchange or 
commodity exchnn~es, is invoh·ed, that market price is controlling.11 

It is, of course, rare thnt rea'l estate parcels or tracts are sufficiently 
identical and are traded in large enough YOlume as to present such 

•In thlR connection. the Supreme Court hns cautioned thnt " • • • str ict adherence 
to the criterion ot market vnlue mny Involve element!! which. though they nt!ect eucb 
"nlue. muMt In tnlrne~11 he ellwlnnted In n condemnntlon cnse, ns where the formula le 
n ttempt~d t o bP. npplled OM between 1111 owner who mny not wnnt to pnrt with bis land 
bec1111~e ot Its i<peclnl ndnptnblllty to hh• own u,e. nnd n tnker who needij the 111nd 
becauRe ot Its pecultnr lltnus t or the tnker'1< purpose!<. The~e f'lements must be dlere· 
i:urded by t he tnctflndlni: body In nrr lvlng nt 't nlr' mnrket vnlue." United Sta te• "· 
.Vil/er, 317 U.S. 369. 375 ( 1943). 

o Kl!' .. l\r1-r , ., folr111tl1 l 'nrk ('01111niH~ir111rrH, I 17 U. S. :l7ll. :tf:ll- :lfi7 11886): S h oemaker 

'" 1.'nltcd S tntN. 147 U.S . 282. 304-:\0:5 (1893) ; United .~tote• v. Miller, 317 U.S. 369, 
37:1. 374 11943) ; l!nitetl Sta tu v. Certnin Parcel• of Land '" Phlladelph'a (Walnwr,oht ) , 
144 F . 2d 626, 630 (C.A. 3. 1944 ) ; Nebroeko v. United Sta tu, 164 F . 2d 866, 868 (C.A. 
8, 19H). cert. den. 334 U.S . 8111. 

10 Ander1on-Tul/11 Co. v. United Statea, 189 F . 2d 192, 19:5 (C.A. 6. 1961 ), cert. den. 
342 U.S. 826; Uuited Sta te• v. New River Coll itriea, 262 U.S. 341, 344 ( 1923). 

11 Ibid . 
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a market. But the measure of compensation is not changed by the 
lack of active trading. The objective to be reached remains the same, 
i.e . ., the price for which the tract in question would sell. The problem 
of proof is simply rendered more difficult. Thus, 

There may have been, for example, so few sales of similar prop­
erty that we cannot predict with any assurance that the prices 
paid would have been repeated in the sale we· postulate of the 
property taken. We then say that there is 'no market' for the 
property in question. But that does not put out of hand the 
bearing which the scattered sales may have or what an ordinary 
purchaser would have paid for the claimant's property. We 
simply must be wary that we give these sparse sales less weight 
than we accord 'market' price, and take into consideration those 
special circumstances in other sales which would not have 
affected our hypothetical buyer.12 

In this connection, the Supreme Court has noted that "The value 
compensable under the Fifth Amendment, therefore, is only that 
value which is capable of transfer from owner to owner and thus of 
exchange for some equivalent. Its measure is the amount of that 
equivalent." 11 The Court goes on to state: "If exchanges of similar 
properties have been frequent, the inference is strong that the 
equivalent arrived at by the haggling of the market would probably 
have been offered and accepted, and it is thus that the 'market price' 
becomes so important a standard of reference." a Accordingly, it is 
t.he "market price" which arises from the "haggling of the market" 
which is being sought. 'Vhen price-controlled property is tnken, the 
controlled price, heing the only lawful market price, is the normal 
measure of just compensation.15 

In this connection, it should be borne in mind that " • • • the Fifth 
Amendment allows the owner only the fair market value of his prop­
erty; it does not guarantee him a return of his investment." 11 

Since fair market value is the test, no consideration should be 
given in the appraisal to any special value of the property to the 
owner not directly reflected in the market value.1' Likewise, market 
value is not affected by any special desirability to the owner by 
reason of sentimental, attachment for, or family, historic, or other 

u U"Ued Stole. "· Tor'o,.to Nov. Oo., 888 U.S. 898, 402 (1949). 

u K411tkll LaHd~ Oo. Y. Urt41ed Stolu, 888 U.S. 1, G (1949). 

u IMd. at p. 8. 
11 United Stotet v. Commodltlet Cor'p., 339 U.S. 121, 123 (1950) . 

u U"Ued Stotu fl• r'fll. T . V . .t. "· Potoelto,., 819 U.S. 288, 2815 (1948). 

"U"Ued Stole• "· Jl41lflr', 817 U.S. 889, 375 (1943); United Statee v. 87.IO Acre. o/ 
La"d '" WAUmo" ofld Oor'/lflld 0011,.Ue., WuA., 430 F . 2d 1130, 1132 (C.A. 9, 1970). 
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association with the property.11 Historical association may be con­
sidered only when and to the extent tl~at it affects market value. 

Buildings nnd impron•ments isa, timber, crops. sand, gravel, min­
erals, oil, and so fo rth, in or upon the property are to be considered to 
the extent that they enhance the fair mnrket value of the property as 
a whole. The total ,·alue should not be estimated by adding the values 
of such separate items to the vnlue of the land, and the fact that the 
various items are in separate ownerships does not alter the rule. It 
must be remembered that it is the fa_ir market vah,1e of the entire 
property that is the standard of valuat ion, and not the total of the 
money values of separate items. The mere possibility of the existence 
of minerals, oil, or gas is not sufficient. to nffect market value. Such a 
possibility can be given consideration only when there is sufficient 
likelihood of the presence of mineral, oil , or gas as to effect market 
value and when that likelihood would be giYen weight by a prudent 
person in bargaining. 

As a general ruh, the property should be valued as of the time of 
taking, or as near that time as is possible. When the appraisal is 
made after the taking, no consideration whatever should be given to 
physical changes, particularly improvements made by the condemnor, 
or changes in value occurring after the taking. Likewise, as discussed 
in section A- 9 (infra, pages 17- 18), no consideration should be given 
to or allowanc~ made for enhancement or diminution in value of the 
property attributable to or resulting from the governmental use or 
project , whether such changes in value occur before or after the time 
of taking. Should the landowner attempt to increase the amount of 
just compensation by making improvements after the institution of 
the proceeding, but before the actual taking, the property should be 
evaluated both with and without such improvements for submission 
to the court. 

A-3. Highest and beat me: The determination of the fair market 
value should include consideration of the highest and best use for 

11 UAUed BtotH • . .llmer-, 311 U.8 . 389, 3115 (1943) ; VAUtd Btotet • . Bt11U1', 8155 I'. 
2d SOT, 810 CC.A. 15, 1999) ; UAUtd Btotet • · 111 .11 Acree of LoAd '" ~II"' T,., Alo· 
"''"' Oot1Atr, Col., 111 J'. Bupp. 80, 32 (N.D. Calif. 1948). 

11• Section 302 (&J ot P .L . Yl- 646, appro,·ed J1mu11ry 2, 1971 , 84 Stat. 1894, 1900, 
provldee : 

••• notwl t h&tl\ndlng nny other prO\' l"lon" of Jaw, It the hPnd of n FPderal agl'ncy acquires 
l\ny lntereat In reol property In nny Stnte, he ~hnll Require at !Post an Pqunl lnte reet 
In all building&. etruct11re11, or other lmpro\'PmPnt11 loc11tPd upon the rt>al property 10 
ncqul red and which he reqnlrt>H to bt rt>mo,·pd trom i<uch real property or wblcb he 
determines wllJ be advenely atrected by the uae t o which su~h proper ty will be put. 

Appraleers should rrcelve from the acquiring agency ad\·lcp ns to the requirement• ot 
such ngency tor the removal ot bulldlnga, 11trnc tu re1< a nd the Identificati on ot those which 
tbe bead ot tbe arency determines will be nd,·ersely a trected by the proposed use ot the 
proper ty. 
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which the property is clearly adapted. By hig'h<~st and hest use is 
meant either some existing use on the d ;tte of taking, or one which 
the evidence shows was so reasonably likely in the near future that 
the availability of the property for that use would have affected its 
market price on the date of taking anrl would have been taken into 
account by a purchaser under fair market conditions.1

• As has been 
judicially noted, "Obviously the more profitable operation must be 
one allowed by law to be carried out on the premises." 20 In no event 
should the appraisal be made by the ev_aluation of the property for 
one use, and the addition to that amount of the value for a different 
and inconsistent use. And as spelled out in more detail under the 
heading "Conjectural and speculative evidence" (in fra, pp. 16-17), 
remote or speculative uses should not be considered. Normally, be­
cause of existing economic pressures, the existing use represents the 
highest and best use. 

Because the highest and best use is a most important consideration, 
it must be dealt with specifically in appraisal reports. Many things 
must be considered in determining the highest and best use of the 
property including: supply and demand ; competitive properties; 
use conformity; size of the land and possible economic type and size 
of structures or improvements which may be placed thereon; zoning; 
building restrictions; neighborhood or vicinity trends. 

Important practical applications of highest and best use deter­
minations arise in connection with partial takings or flowage, clear­
ance or other types of easements. The value of the remainder, after 
a partial taking, is governed largely by the highest and best use of 
the remainder after the taking. If, for example, what was essentially 
farm land before the taking has become lake front property having 
a new and highest and best use for recreation home sites, the impor­
tant principle of offsetting benefits discussed in Section A-10, infra, 
pages 18-21, would become applicable. However, if the taking causes 
the remainder of a single tract to have a less valuable highest and 
best use, then the compensation to be awarded includes diminution in 
value to the remainder resulting from the taking of a part of it, as 
discussed more fully under Section A-11, in fra , pages 21-25. 

In this connection, it is suggested that, in fairness to the condemnee, 
consideration should be given to any material change in the intensity 
of use within a hi_ghest and best use. An example of this would be 
where a balanced fa.rm in the before position has been left an unbal­
anced farm in the after position because of the partial taking by the 
Government. The highest and best use category of an agricultural 

ll OltOfl v. UflUed Btote•, 292 U.8. 246, 21111 (1948). 

• Utdted Btotu v . .lleodoto Brod Oh1b, 2119 F. 2d U, 411 (C.A.. 2, 19118), cert. den. 
8118 U.8. 821. 
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farm would cover both pos1t1ons. However, the two intensities of 
that use, a balanced versus an unbalanced farm, would identify a 
change in the sales comparative rating for each position. 

A4. Pri01' aalea of the identical property: Since compensation is 
measured by market value (supra, p. 3), prior sales of the same 
property, reasonably recent and not forced, are the ~st evidence of 
market value.21 Accordingly , the appraiser has an obligation to 
determine what the owner paid for the property. Adjustments for 
changes in market conditions may have: to be made, or the prior sale 
may have been made under circumstances which render it irrelevant 
to a determination of the fair market value as of the date of taking, 
but each appraisal report should include a statement with respect 
to the c.msideration accorded to the immediate past sale of the 
property condemned. 

Because of its pertinency, the admission of evidence of a sale of 
the property condemned has been sustained even though a consider­
able period of time elapsed between the sale and the taking.22 Too 
frequently it has been found that the very property being con­
demned was recently purchased by the condemnee at a price far 
under that which he is claiming but that no real effort had been made 
to bring out the fact of such sale. It is essential that such sales be 
included by the appraiser in his report and that the fact of such a 
sale be adduced either by way of direct testimony of the Govern­
ment's witness or by way of cross-examination of the landowner's 
witness. 

In addition to including in his appraisal report the latest sale of 
the property (regardless of when it was made and with whatever 
statement is deemed warranted concerning its relevancy to the value 
as of the date of taking and the adjustments, if any, made to reflect 
that value), all sales of the subject property within 10 years of the 
date of taking should be includP.d in the reported history of the 
subject property . 

.. E .r .• BaetJer " · Ufllted State., HS F . 2d 891, 897 (C.A. 1, 194'). «rt. den. 828 
U .8 . 772 ; U"Ued Statu ,., Cert a'" Parcel• of L<1"d '" Pl'llladelpMo ( Wa'"'°r'gAt), lU 
F . 2d 626, 629-630 (C.A. 3, 19U) ; UflUed StatN ,., Becktold Co., 129 I'. 2d '78, '79 
(C.A. 8, 19f2 ) ; Fra"H" 1'. OAlcago, JI. St. P. R11. Oo., 278 Fed. 370, 373 (C.A. 7, 1921) ; 
D•ck'"'o" 1'. Ufllted 8tate1, lllf F . 2d 6f2, 6f8 CC.A. f , 19f6) ; UflHed StatH 1'. Ha•, 
187 F. 2d 2615, 269-270 CC.A. 8, 19111) ; Lov• 1'. U flUed State•, Hl I'. 2d 981, 988 (C.A. 
8, 19U) . 

• D•ctlfllOfl 1'. UflH•d Btatu, lllf I'. 2d 8f2, &•a (C.A . • • 1946) Caal• In 1987 held 
properly admitted when taklnr wu In 19f8) ; Lou• 1' . UflHed State•, 141 I'. 2d Ht, 988 
CC.A. 8, 19U) (aale In 1988 held properly admitted when taklnr wu In 1940) ; UflH•d 
Stat., ,., Becktold Oo., 129 I'. 2d 478, 479 (C.A. 8, 19f2) ( aale In 19211 held properly 
admitted when taklnr wu In 1989) . In Beottold the court etated (p. '79) : "The tact 
that the purchaM wu made 10me tourtMn yet.re before the date ot taklnr the prop­
erty went to the welrht ot the nldence, rather than to lte admlulblllty." 
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A-5. Comparable sales app1'oach: In the nhscncc of prior snl<'s of 
the land tnken, arm's-length trnnsnctions in lnnds in the Yicinity of 
those tnken at about the tilne of tnking- nre the best c\·idencc of mnr­
ket value.23 Too often it has been found in npprnisnl reports and 
appraisal testimony that the compnrnblc sn lcs approach has been 
relegated to a position as simply one of rnriot1:) approaches to vnlue, 
with more time ancl attention being given to other genera.Hy less 
reliable approaches to vn.1 ue. 

Comparison of sales transactions to subject property being 
appraised is the essence of the comparative approach. The basic 
rating element& to be considered are recognized as: 
1. Time interval between sale date and appraisal date. 
2. Motivation of sale transactions. 
:l. Location, including proximity to rol\ds, schools, etc. 
4. Similarity of highest and best use positions, including intensity of 

utilization of that use. 
5. Physical similarities and dissimilarities. 
6. Economic similarities and dissimilarities. 

The rec.ognition that the comparative approach is normally the 
hest evidence accepts the truism that all three of the usual approach­
es are based on market data interpretation. It is recognized that the 
cost analysis and income analysis become a part of the comparative 
analysis to the extent that physical and economic similarities and 
dissimilarities are· identified throu#!h the cost and income analysis. 

When there are adequate sales, however, there is little reason to 
dwe]) on other approaches to value to any great extent. As stated by 
the Supreme Court of the United States, "Where private property 
is taken for public use, and there is a market price prevailing- at the 
time and place of the taking-, that price is just compensation."" The 
comparable sales approach normally should be stressed and care 
should be taken that it does not ~t lost among other evidence con­
cernin~ Jess reliable approaches to value. Since it is the only 
approach to value that reflects the balance of supply and demand in 
ar.tual tradin~ in the market place, it usual1y develops the most 
Rcceptable and convincing evidence of the fair market value of the 
property. 

It is imperative that sales be verified as to amounts and to ascer­
tain whether terms and conditions of sales were conventional and 
under open competitive market conditions. This requires interviews 
11nd discussions with the seller, buyer, the closing agent, or the broker 
handling the transactions and the verification of recordation, which 

•E.I' .. Boel/w Y. U•Otd BloSN, HS 'I'. 2d Stl, HT (C . .A. 1, 1Hf) , cert. deD. 321 
U.8 . TT2; W'elcl • . T ... ., ... v ..... ...... ,.°"'~· lOS r . 2d H. 101 (C.A. e. 1939), cert. 
den. 309 U.8. H8. 

• UaUed Btotu Y. Nftll JHvtr Oomm.., 282 U.8. HI, Hf (1923). 
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is the only avenue of verification not based upon statements of per­
sons other than the appraiser. Distress sales, forced sales, and sales 
with unreasonably generous financing terms provided by the seller 
should generally not be used for comparative purposes. 

If want of available mnrket data necessitates reference to such a 
sale or sales, it is important that proper adjustments be made. Sales 
involving the exchange of property are generally considered unrelia­
ttble for use in the comparable sales approach. Also, since sales · 
between members of a family may involve other considerations than 
n. fair mn.rket value consideration, such sales are not considered to be 
conventionnl market transactions and should not be used for com­
parative purposes. Sales of farms which include livestock, farm 
tools, and equipment such as tractors, trucks, etc., should likewise not 
be used unless the sales can be logically adjusted to reflect only the 
real property transaction. 

It is esse11tial to inspect the sales. Bear in mind that at times it is 
necessary to find what changes have been made since the purchase so 
that it is possible to judge the condition of the property at the time 
the sale was made. 

The essential purpose of inspection of supporting comparable 
sales is to compare the property under appraisement with properties 
recently sold on the basis of location, improvements, topography, 
transportation, utilities, income, where applicable, and all matters 
which have an effect on market value pertaining to relative desirabil­
ity. The comparison should also include any circumstances surround­
ing the sale as well as an adjustment for tha date at which sale was 
made to compensate for any changes in the market that have 
occurred since the sale. After the property has been compared, item 
by item, with the property under appraisetnent, then it is desirable 
to look at the property under appraisement as a whole in comparison 
with the comparable sale as a whole. On this basis it is then possible 
to come to a sound conclusion as to how much better, or poorer, the 
subject property is than the comparable sale property and thereby 
to derive from the prices paid for the compnrable sale properties an 
indicated sale price, or value, for the property under appraisement. 

In selecting the comparable sales to be used in valuing a given 
property, It is fundamental that the greatest weight should be given 
to the properties most comparable to the property under appraise­
ment. Comparable sales given the most weight should be comparable 
as to size and as to as many other features as possible in the estima­
t ion of the fair market value of the property under appraisement. 
Each appraisal should contain a sufficient description of the com-
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parable sales used so that it is possible for the reviewer to under­
stand the conclusions drawn by the appraiser from the comparable 
sales used. Photographs of the comparable sales are valuable visual 
aids in indicating the comparability of the property recently sold 
with the property under appraisement. Such photographs should 
accompany each appraisal report not only to aid the reviewing 
appraiser but for the acquiring agency-'s records and for later use 
in possible condemnation trials. In addition to the identification of 
the property, all photographs should .show the date taken and the 
name and address of the person taking the photograph. 

While the consideration and weight to be given sales of other lands 
is determined by application of the three tests of proximity in time, 
proximity in location and similarity, the appraiser should investi­
gate, list in his report, and be prepared to testify with respect to all 
sales which might, with any stretch of the imagination, be pertinent. 

When the comparability of a sale is disputed in the course of a 
valuation trial, it is a well-recognized principle of law that the 
determination of comparability rests within the sound discretion of 
the trier of facts, whose ruling is reviewable only . for abuse of 
discretion. 11 

A-6. Oost approach: The cost approach is generally recognized as 
the least reliable method of valuation.28 The Courts have made clear 
that this approach should never be used "when no one would think· 
of reproducing the property." 11 

In this appro~ch, the fair market value of the bare land is added 
to the depreciated reproduction or replacement cost of the improve­
ments to arrive at an indication of the value of the property. The 
value of the land bare and subject to improvement is always esti­
mated by a study of comparable sales. The estimate of the reproduc­
tion or replacement cost of the improvements is based on current 
cost of labor and materials for constructior. of improvements. From 

• B.r .• Uttlte• Bl•IN Y. II.II Aoru o/ Lott•, llto:, Yokl11to Covttt11, Wo11'., 411 F . 24 
482 (C.A. 9, 1"9) ; Uft41 .. Bl•IN Y. OerlMft Lo ... ,,. C"• o/ rort 1Vorl1', TNN, 414 
I'. 24 1029, 1011, (C.A. I, JH9) ; u ...... Bt•tu Y. 11.... Acru •I Lott•, w.....w• 
Oowttt., 1 .... , 887 I'. 24 912, 911 (C..l. 7, 1"8); UttUe4 Bt•IN Y. fl.1. Aoree o/ LoH 
'" Worrett ottd J/cKeott CovttUu, Po., 362 F. 24 660, 669 (C.A. 3, 1966) : UttUed 
B•••u • u ...... Y. ,,.,,..,..,.,., a ..... n1 "· 24 1ae, 141 <C.A. 10, lHI) . 

Y. 0..,... 1 .......... ,,. ~· ,,. o,...,.,. 
voi"''°" 

.. Oow••• · 
u....,. 

Ill., 271 " · 2cl 
179, D_,,. 882 (C.A. 7, 1tl9) , cert. du. 882 u.s. 974 : orce1. • .,_, 

(24 ed. 1911), p. 17 whore, after a rather eomprehenaln cllacuaaloD tho author 
atatH u oDo of hll eoDelaatoDa that "atraetural eoet ahoul4 bo reeorntaod u &D la· 
forlor meuure ot Yalao, to bo liYoD wolsht 0Dl1 ID thoae eallff whore more aatlafaetor, 
oYldoDce baaod oD actual Kin or OD e&l'JllDI power la not &Yallable." 

., UttUe4 a ..... Y. T.,..,.,. NH. Oo., 118 U.S. IH, 401 (1949); Uft4••• a ..... Y • 

• .,._,.., Howriftf Oor1., 278 I'. 24 248, 211 (C.A. I, lHO) ; BtHftO V4'1• Hoaa, 1ft0. Y. 

UttUe• Bl•tu, 281 I'. 24 478, 418 (C.A. 10, lHO) . 
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this cost new estimate is deducted all forms of depreciation, as dis­
cussed hereinafter. The cost approach is generally considered to be 
the least accurate indication of value and usually develops the 
upper or maximum limit of value. It i~ most generally used as a 
check on the estimate of value indicated by the comparable sales 
approach. 

In the case of special purpose properties-so-call~d "unique" prop­
erties-which are not generally bought and sold, it is sometimes nee· 
essary to resort to reproduction cost new less depreciation for want 
of any more reliable method of valuation.28 It is important to bear 
in mind that if resort is necessary to the reproduction approach all 
forms of depreciation-physical deterioration, economic obsolescence 
and functional obsolescence-must be accurately reflected and deduct­
ed from the reproduction or replacement cost before the land and 
the buildings are added together to find the value indicated by cost 
approach. 11 Whenever the cost approach is indicated and it can be 
determined at what time and for how much the improvements were 
erected, a trending up-or down, as appropriat&--Of such initial 
costs becomes an important part of the analysis. 

It should be noted that many of the reported cases speak in terms 
of reprOduction cost new less depreciation and use the words "repro­
duction" and "replacement" interchangeably. The appraiser should 
recognize the distinction between replacement cost and reproduction 
cost. Replacement cost has been defined as the present cost of replacing 
the improvement with one having the same utility, and reproduction 
cost as the present cost of reproducing the improvement with one of 
the same or highly similar material.30 Generally, theTeproduction cost 

• TJae Courtl ban made clear tbat ''Jinn where there ban been no 1&lt1 of atmllar 
propert7 ID tbe nctnlt7 upon wblcb a bul1 of nloatlon mlrbt be predicated, tbe 
queet •• •till for 'market nlae' •••. " J[fAffr' Y. U•Utd 8f•fN, U58 I'. 2d 5, T cc.~ . 

a. 11M8); u • ., .. • ,.,., Y. TOl"OtlfO NH. Oo., 388 U.8 . ate, 402 (11M9) . 
•In bl• OOA,..MffoA ~,~wfr"• Ba•d•oot (1988), Georre L. 8cbmut1 polnta out 

(p. 25) tbat element• of depreciation otber tban pb71lcal "quite commonl7 con1tltutee 
tbe major part of tbe total depredation found Sn 1trocture1." ID 2 Orrel, l'erMffoA 
•IMltr ••fAtAf Do-.fA (2d ed. 1958) 1188, p. 8, It la 1tated tbat "otber form1 ·Of 
4eprectatlon-obtolucenee, Inadequate or esce11ITe . 1lae, and otber form• of lnadapt· 
ablllt7--are often more 1lpUlcant tban mere pb71lcal deterioration." Tbl1 autborlq 
wal'111 tbat "wbeoner reproduction co1t 11 ol'ered u eTldeoce, tbe court 1boold mate 
eTer)' ••ort to auure a full deduction for tboee elu1tn form• of d1prectatton, olMlol ... 
eence and lnadeqoac7, tbat are '° often d11reprded b7 all but th" mo.t careful ap­
pral11ra." Id. at 5T. 

• .Th• Approfaal of Rear E1tote (~th Edition, p. 180) , publlehed by the American 101tl· 
tute ot Real Estate Appraisers. It Is turther stated therein that "••• reproduction coat 
11 tbe present co1t ot replacing n building with as nenrly un exact replica aa modern 
material• and equipment will permit. •• • . To toll ow the theory ot replacement coat to 
ltl ultimate end, the nppralser would not nect'&8nrlly ha\'e an Identical appearlnr bulldlor 
at all. •••. Io elrect, some ot the lnutlllty present In the building would be streamlined 
out ot the coet eetlmate betore depreciation le taken. ••• ." 
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approach, less physical, functional and economic depreciation, is more 
relevant to the property as it exists and should be utilized if the cost 
approach is applicable. 

Caution to be exercised in considering the costs of reproduction 
is pointed out in United States v. 49,315 Square Feet of Land in 
Borough of Manhattan, 9'J F. Supp. 384, 887-388 (S.D.N.Y. 1960), 
affirmed 'PM' curiam mb. nom. United Statea v. Tuhman Realty cf 
Otm1tr. Oo., 193 F. 2d 180 (C.A. 2, 1952), cert. den. 343 U.S. 9'J8, as 
follows: 

A third method of appraisal is somewhat tentatively and 
timidly put forward by the claimant, namely, the reproduction 
method. Here an expert is called upon to give his version of the 
sound value of the-building by estimating what it would cost to 
reproduce it, and then deducting a fair amount for depreciation. 
This "method" is perhaps the most excellent example conceivable 
to demonstrate that none of such abstractions ought to have a 
place in the search for market value, generally speaking. The 
use of that method here (and, by the way, the claimant does not 
contend it should be used even though it called evidence on the 
point) would lead to this result: a piece of property for which 
the claimant paid in 1945, $2,800,000, while under the com­
parison method is worth some $3,000,000, and which under the 
claimant's summation method would be worth roughly $5,000,-
000, would cost the government $7,753,641. But on the broader 
grounds, and ignoring the fact that on the figures an absurd 
result is reached, it is apparent that the reproduction method 
is in itself absurd in the ordinary case, because even in ordinary 
times it is ridiculous to suppose that anyone would think of 
reproducing this or any like property, and that same thing 
would be true in the vast majority of cases, I should think. 
[Footnote omitted.] 

A-7. /nc~ appoach: Initially, as indicated under the discussions 
headed "Prior sales of the identical property" and "Comparable 
sales" (supra, pp. 8-11), it should be remembered that the use of 
sales normally is the most direct and accurate method of estimating 
value. There are, of course, some income producing, investment-type 
properties where the "income" (now frequently referred to as the 
"earnings") approach is particularly relevant. However, even when 
valuing that type of property, where there are a reasonable number 
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of sales demonstrating what buyers and sellers are actually paying 
in the market for comparable properties, reliance upon a valuation 
1tpproach other than the comparable sales approach should be given 
careful consideration. 

The above-cautionary note is warranted. Initially, use of the in­
come approach frequently consumes a disproportionate amount of 
time, and, as a result, it receives unmerited emphasis to the detriment 
of the sales evidence which demonstrates what buyers and sellers are 
paying on the market for comparable income producing properties. 
Also, the myriad factors and great variables involved in the capi­
talization process (capitalization rates, Inwood factors, gross income, 
effective gross income, net income before recapture, net income after 
nil depreciation, residual techniques, etc.) preclude it from being 
a readily understandable approach in any event. Each of the factors 
must be carefully analyzed and objectively supported to prevent the 
result from being utterly fanciful. It is most necessary that the 
capitalization rate be supported by showing of rates from com­
parable investments.31 It must be borne in mind that sometimes a 
change of even a fraction of a percent in the capitalization rate can 
make an immense change in the capitalized value. Too often apprais­
al witnesses select a capitalization rate "on the basis of my own 
judgment and experience." 32 This is not substantial support for the 
rote used. As has been indicated, support from the market place is 
vital. 

The most. effective guide to the proper rate at which the net 
income should be capitalized is the ratio of net income to sale prices 
in similar transactions. This ratio reflects the capitalization rates 
resulting from negotiations between buyers and sellers in the open 

c UttUecl Btotee Y. L.011111 " Poftder, IM., 288 11'. 2d 898, •OT (C.A.. IS, 1961), cert. 
den. 866 U.S. 9"; UftUecJ Btotee Y. if8.7' ..toree '" W4ftd11011t Oo111ttr, V-oftt, 298 
F . 2d ~:19, ~61 CC.A. 2, 1962) ; Lildn1-Foater Monterey Corp . v . United S tattt, 308 F . 
2d IS91S, 699 (C.A.. 9, 1962) . 

•Io tbl1 connecUon attention 11 lnYlted to the proloaue entitled "Experience and 
Judsmeut" In IDllwood TablH tor Real IDatate AppralBID& and FlnanclD& (2d ed .. 1961, 
Is), wherein It 11 1tated: 

"I bellen experience can teach leHODI which may lead to eound judrment. I bellen 
1ound judsmeot 11 Yitai ID aelecttna the critical tactore tor appraisal. But, I al10 be­
line the brlrbt 1 T-year-old blrb acbool student In elementary astronomy can do a 
better job eetlmatlng the dl1tance to tbe moon than the old man ot tbe mountain• 
wbo bae looked at the moon tor 80 7eara. So, I And It dllftcult ~o accept tbe notion that 
dependable valuation ot real estate le nothlnr mo~ than experience and judrment. 

"I would not rtve a red cent tor an appralaal b7 the 'expert' who beat• hie breaat 
and i<bontM: 'I don ' t have to give renRODH. I 've hl\d 40 yeur11 ot u11erlence In thlH buHIDe88. 
And, tbla propert7 la worth 10 much because I say 10.' 

"After all. valua le espreHed as a number. And, no man lives who, through experl· 
ence, bas all numbers eo llled In the convolutlon1 ot hie brain that be can be relied 
upon to chooae the rlrbt one without explicable anal7el1 and calculatton.'' 
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market. This can be ascertained only by a study of the recent sales 
made in the open market and the net income of the properties sold. 

In considering the capitalization rate to be applied, it must be 
remembered that the capitalization rate applied to real estate in­
cludes a penalty for lack of liquidity, the penalty for the manage­
ment of the money, the penalty for risk of regularity of net money 
income, the risk for the pos.sible future loss of the capital invest­
ment, and any other such risk factors as are considered in similar 
market transactions. Since such penalties are properly reflected in 
market transactions, they are items for comparison with comparable 
sales. 

Since the demand for a return on the investment, as well as a 
return of the investment, make up the rate by which income is 
c1\pitalized to estimate value, there would appear to be every reason 
to conclude that a substantial increase or decrease in interest rates 
will have an effect on the market value of real estate. Although, as 
has been noted, many factors affect value, it is axiomatic that the 
larger the capitalization rate the lower the value. 

As has been noted (Sec. A-2, supra, p. 3), the test is the fair mar­
ket value in cash, or on terms reasonably equivalent. Too often over­
looked is the large discount that must be applied to arrive at the 
present worth of money to be earned in the future. Money that is 
to be earned, say 12 years in the future and beyond, has surprisingly 
little present value. 

In using the capitalization of income approach to value, care 
should be taken to consider only income which the property itself 
will produce-not income produced from a business enterprise con­
ducted on the property. When the public requires the land upon 
which a business is located, the business is not taken and just com­
pensation does not include an award for loss of the business or its 
profits.88 Moreover, business income is so much the result of the skill 
of the person conducting it and many other factors that it has only 
a remote and conjectural relationship to the value of the land." 
Accordingly, the rule against admitting evidence of profits or in­
come, either past or future, from a business conducted on the prop-

• lll.s., UftUtcl Bl•IH Y. PtUr llolor Oo., 821 U.8. :8T2. ITT-878 (1941) ; Ufl41tl 
State. v. Oe"eral Motor·1 Co .. 323 U.S. 373, 37&-380 (11M5) : U"Ctetl 8totet fll rtl. 
T.V.A. Y. PoiotlHft, 819 U.8. 218, 281 (1941); llltolltll Y. Uttlttcl 8'GfN, HT U.I. 841, 
345 (1925) ; Jotllft Oo. Y, Prot14cltftoe, 212 U.8. "8, ITG (1928); Boll&iotll Y. Uftltecl 
8totet, 254 U.8. 281, 218 (1920) ; .(. G. D•ftl lot Oo•INl•r Y. UttUtcl Bt•tH, 112 r. 
2d 984, 938-937 (C.A. l , 1918). 

"Wltb re1pect to lnaclml-bU1t1 of eTfclence of a eoajeetural or 1peeulatlY1 nature 
'" tbe material• under the budlq "Conjectural and •PfflllatlYe enclence," ,,.,,.., pp. 
18-17. 
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erty condemned is applicable to farm lands as well as to other 
lands.35 

As pointed out in the Lehigh Valley Coal Co. case cited in foot­
note 35, su,pra, there are, of course, many elements of fact which may 
properly be taken into account as bearing upon the value of the land 
itself such as the situation of the property; the uses to which it is 
put; the character and extent of the business carried on, as distin­
guished from the profits from that business; the facilities for doing 
the business, and location of the prop~rty as a point commanding 
trade from various parts of the city, or otherwise. These may be 
considered but with sole reference to the market value of the land.38 

A-8. Conjectural and speculative ei1idence: I n seeking to determine 
the fair market value, that is, the amount that in all probability 
would have been arrived at by fair negotiation between an owner 
willing to sell and a purchaser desiring to buy, there should be 
taken into account all considerations that fairly might be brought 
forward and reasonably be given substantial weight in such bargain­
ing. However, in the words of the Supreme Court of the United 
States, "Elements affecting value that depend upon events or com­
binations of occurrences "'hich, "'hile within the realm of possibility, 
are not fai rly shown to be reasonably probable, should be excluded 
from consideration, for that would be to allow mere speculation and 
conjecture to become a guide for the ascertainment of value-a 
thing to be condemned in business transactions as well as in judicial 
ascertainment of truth. • • • ." 37 Sound guidance also appears in 
this respect in the following language by the United States Court 
of Appeals for the District of Columbia Circuit: 

Land value quotations may be affected by many possibilities 
far too speculative, contingent and unformed to permit deter­
mination of judicial validity. Land values, like security values, 
are sensitive to mere expressions of interest in buying and sell ­
ing, or even to the mere existence of an interest sufficient to 

• U"Ued Stole• ,., ROM, 187 F. 2d 2911, 271 (C.A. . 8, 111111) : U"Ued Btotu ,., Jlrjff', 

113, F . 2d 887, 897 (C.A. . 7. 1940). cert. den. 811 U.8. 708; U"Ued Blotu ,., H ,Ht 
Acrea Of Lo"d '" Lo"' oftd JIOlftlo•ll OoHUH, Oo., 174 F. 2d 867, 368 (C.~. II, 19'9) : 
Welcll ,., TM,.HHf Volle11 At1lllorlt11, 108 F . 2d 911. 100 (C.A. 6. 1939) . cert . den. 309 
U.S. 688 ; Lellfgll Volle11 Cool Co. ,., Ollfcogo, 26 Fed. 4111, 417 (C.C. N.D. Ill . 1886) . 

• Tbe fact tbat Conrtt11 bu eeeo llt to alleYlate Jo1ee1 to bu1lnuee1 wblch, albeit 
not taken. muat be relocated by proTlalon for payment outelde of tbe fair market Talae 
award determination 11 brourbt out In tbe dl1cu11lon under tbe beadlor "Noncom· 
11ensablllty of consequential damages," in fra, pp. 29a- 34. In view ot the r ecent lt'glsln· 
tin denlopmeot1 It 11 partlcularl7 Important, In falrnu1 to tbe public treuury, tbat 
enluatora of property required for public UH not Include noocompeouble facton In tbe 
Juet compensation determination . 

., Ol•o" ,., U"Ued Btotea, 292 U.8. 246, 2117 (1984). 
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warrant analysis by sellers and buyers as to the possibility of 
zoning changes, corporate expansions, new Government pro­
grams, and the like. Where fears or hopes are based on under­
lying contingencies that have not developed in reasonably firm 
and concrete form the resulting effects on market value are in­
sufficient to warrant judicial determination of the legality of the 
unformed possibility.31 

A-9. Enhancement or diminution in value due to tM project: The 
United 'States cannot be charged in Mndemnation proceedings for 
values which it has created in constructing the project for which the 
property is taken; nor can the owner be charged for any diminution 
in value attributable to the project.39 Accordingly, the appraisal 
should include no allowance for enhanced or diminished value of 
the property attributable to or resulting from the public use or pur­
pose for which the land, or other land in the project, is to be 
acquired, or from the known intention of the Government to acquire 
the land or other land for the project. The Supreme Court stated 
in this respect (337 U.S. at pp. 333-334): •0 

It is not fair that t.he government be required to pay the 
enhanced price which its demand alone has created. That en­
hancement reflects elements of the value that was created by 
the urgency of its need for the article. It does not reflect what a 
"willing buyer would pay in cash to a willing seller," UniUd 
State1 v. Miller, rupra, (317 U.S. 369], 374, in a fair market. It 
represents what can be exacted from the government whose 
demands in the emergency have created a sellers' market. In 
this situation, as in the case of land included in a proposed 
project of the government, the enhanced value reflects specula­
tion as to what the government can be compelled to pay. That 
is a hold-up value, not a fair market value. That is a value 
which the government itself created and hence in fairness 
should not be required to pay. 

No consideration should be given to or allowance made for the 
involuntary nature of the ta.king, the lack of desire of the owner 

•H''"o" v. UdoU, 364 II'. 2d 878, 881 CC.A. D.C. 1988) . Other court• have made 
1lmllar 1tatement1 concernlnf thl1 rule of nclu1.lon from con1lderatlon of mere 1pecul&· 
tlon and conjecture. E.1.. lVHto" v. u .. ued BtotH, 360 F . 2d 901, 908-909 (C.A. 10, 
1983) ; U"Ued Blot., '" Pot1"•• 388 JI'. 2d 7', TS.:-77 (C.A. f, 1988) . 

• RAoe-ter .... u .. u.11 BIOIM, HT U.8. 282, 808-803 ( 1898) ; u""'" 8101 .. .... Jllll#, 
817 U.8. 889, 87&-179 (1948); U"lll4 BtolM 't'. R.,,..014-, 397 U.8. H, 18-18 (1970) . 

• U"Uefl BlotN 't'. Oort, 88T U.8. 823, 888-384 (1949); U"Ued Blotu v. Jl4C!Aotld 
/11duetnol FociUHe1, 322 F. 2d 698, 7011, 708-709 cc.A. 6, 1963), cert. den. "'" "°"'· 
Boord of Co"'"''"'°"er' of Ille Port of New Orleo111 v. U"'Ued Stotea and L<Jclede Steel 
Co. v. U11Ued Stotee, 377 U.S. 916. 
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to p11rt with his property, or inconvenience nnd possible hardship 
caused the owner, since all property is held subject to the right of 
eminent domain, which is exercised in behalf of the public interest. 

Albeit n part of and not inconsistent with the exclusion of enhance­
ment due to the Government's project, because of its importance, 
the rule that benefits to the remainder resulting from t he project 
for which lnnd is acquired for public use are to be offset against 
the 1tward for the partial taking is discussed immediately herein­
after under the separate heading "Offsetting of benefits." (Section 
A- to, pp. 18-21). 

A- 10. Off setting of benefUs: The federal law is established that the 
just compensation p11yable by the United States for the taking of 
private property for public use should be reduced by benefits which 
arc capable of present estimate and reasonable computation.0 Obvi­
ously, if, as a result of the project, the remainder of an owner's land 
is of greater value than the entire tract was before the taking, there 
is no reason in fnirness for the owner to receive a windfall from the 
public treasury. Thus it was early judicially declared •2

: 

In considering the case the true question is whether the 
property was injured by the improvement. If not, then there is 
no damage, and can be no recovery. If t here is, then the recovery 
must be measured by the extent of the loss. I f the property i~ 
worth ns much after the improvement as it was before, then 
there is no damage done to the property. If the benefits received 
from making the improvement a.re equal to or greater than the 
loss, then the property is not damaged. There can be no damage 
to the property without a pecuniary loss. If t here is no deprecia­
tion in value there is no damage, and if no injury, then there 
should be no recovery. • • • 

While the valuation is to be as of the date of taking, the benefit 
from the project must be taken into account. This is accomplished 
by applying the "before and after" rule, i.e., determining the market 
value of the entire tract at the time of the taking, excluding any 
enhancement or diminution from the project, and the market value 
of the remainder,_ including enhancement or diminut ion from the 
project. Sales of similar property in the area before and at the time 

" E., .• Bo111110,. " · Rou, 181 0.8. 548, 510 (1897) ; UJaUed Btot•• v . .11mw, 311 0.8. 
369, 316 (1943) ; AorOMOA Y. UMled Btotu, 79 F . 2d 139, H O-Hl (C.A. D.C. 1935) ; 
Dtot " · UJaUec:J Btotu, 169 F . Supp. 491, 494 (C.Cla. 1959 ). wherelu the Court COD· 

cl~ely 11toted : "In arrl•ln& at Jult compenaatlon there should be ofl'itet agoln8t the value 
ot tbf' thin& token and the damap to the remainder whatner enhancement in Talue 
moy bo•e reaulted from the public wort requlrln& the taklnr." 

u LehtgA Valley Oool Oo., "· 01&'"go, 26 J'ed. 415, 416 (C.C. N.D. Ill . 1888). 
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of the taking and after the taking (to establish the after value) will 
normally demonstrate whether the project has enhanced or dimin­
ished area property values and will serve to eliminate claims of 
speculation and conjecture. 

The extent of the benefit to a tract caused by the project is a fact 
question and the appraiser should be prepared in this respect.43 

The Supreme Court has noted the importance .of looking to the 
whole picture with respect to benefits which flow from federal . 
projects. Thus the Court stated in thi~ connection: 44 

The far reaching benefits which respondent's land enjoys 
from the Government's entire program precludes a holding that 
her property has been taken because of the bare possibility that 
some future major flood might cause more water to run over her 
land at a greater velocity than the 1927 flood which submerged 
it to a depth of fifteen or twenty feet and swept it clear of 
buildings. Enforcement of a broad flood control program does 
not involve a taking merely because it will result in an increase 
in the volume or velocity of otherwise inevitably destructive 
floods, where the program measured in its entirety greatly 
reduces the general flood hazards, and actually is highly bene­
ficial to a particular tract of land. 

The constitutional prohibition against uncompensated taking 
of private property for public use is grounded upon a conception 
of the injustice in favoring the public as against an individual 
property owner. But if governmental activities inflict slight 
damage upon land in one respect and actually confer benefits 
when measured in the whole, to compensate the landowner fur­
ther would be to grant him a special bounty. Such activities in 
substance take nothing from the landowner. While this Court 
has found a taking when the Government directly subjected 
land to permanent intermittent floods to an owner's damage, it 
has never held that the Government takes an owner's land by 
a flood control program that does little injury in comparison 
with far greater benefits conferred. And here, the District Court 
justifiably found that the program of the 1928 Act has greatly 
reduced the flood menace to respondent's land by improving her 
protection from floods. Under these circumstances, respondent's 
land has not been taken within the meaning of the Fifth Amend­
ment. [Footnote omitted.] 

., Ut1Hed State• " · 1,~'1'1.71 Acre. of Lot1d '" Bell Co111tt1.1, 2119 F. 24 23, 2S-29 (C.A. 
II. 19118) . 

"U1tHed Btotu " · 8p0Afftkr11er, 808 U.8. 2118, 28&-261 (1989). 
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There are many situations in which attorneys and appraisers 
should immediately think in terms of off setting benefits, e.g., 
where the project has caused the remainder to have lake frontage, 
frontage on a better road, more convenient access, a beach firmed 
up and made more useful, drainage improvement, irrigated 
llmd, an improved view, any upgrading of the highest and best use 
of the remainder such as causing formerly residential property to be 
R prime site for a shopping center. 

Under federal law benefits mmt be ·considered and they are none­
theless to be offset even though the same benefits nre enjoyed by 
other lands having the same relationship to the project.•0 An impor­
tant point to bear in mind is that, unlike the law in some states 
which varies considerably in this respect, under federal law the 
amount of the benefits is set off not only against any so-called 
"severance damage," but against the entire award of just compensa­
tion; and the owner may be made whole pecuniarily by the increase 
in value of the remainder he retains after the partial taking.0 

While there are cases in which distinctions are attempted to be 
drawn between "general" and "special" benefits, the Department of 
Justice has urged in several briefs filed in federal appellate courts 
that the attempted distinction only obscures rather than clarifies 
the issue and is of little practical significance. It is pointed out in 
such briefs that the "before" and "after" process could automati­
cally offset benefits whether characterized as "special" or "general" 
insofar as they affect market value; that the cases holding that 
"special" benefits may include increases common to other lands in 
the neighborhood seem to be approaching a rule that any benefits 
from the project affecting market value is special ; •1 that in this 
view exclusion of "general benefits" would seem to be merely another 
way of expressing the settled rule applicable here that awards may 

"..te1ron101t v. U1tHed 8te1tu, 79 F. 2d 139, HO-Hl (C.A. D.C. 1981S) ; UnHed 8te1tu 
v. River Rovge Oo., 269 U.S. 411, 4H, 411S (1926) ; U1tUed 8te1tet v. Fort 8mHh River 
Devolopmt1tt Oorp., 349 F. 2d IS22, IS26--IS27 (C.A. 8, 1961S) : U1tUed 8te1te1 v. Ora1toe, 
341 F . 2d 161, 167 (C.A. 8, 1961S), cert. den. 382 U.S. 811S (holdlnr erroneous a charre 
to the Jur1 that It ahould not consider benellts e0Jo7ed b7 other tracts of land ln the 
nelfhborhood) ; U111ted State• v. 1,477. 79 Aoru ol Le111d In Bell Oount11, 21S9 F. 2d 28, 
28 (C.A. IS, 191S8). In thl1 connection. tt should be noted that, aa theae caaee mate clear, 
under eetabllehed federal law a dellnltlon of "special benellte" In an appraleal hand· 
book which etatee "Those benellta which accrue dlrect17 a1td 1olel11 to the adYantare of 
the propert1 remalnlnr after a partial taklnr" (emphaela added) 11 clearl1 erroneoua. 
The belief baa been e:i:pre11ed to the appraisal organisation which publishes the hand­
book that the word• "and 1olel1" should be deleted from an1 future edition of lta hand­
book or that the handbook should otherwlae rellect that the dellnltlon la contrary to 
federal law . 

• BGlllllGlt T. Rou, 187 U.S. IS48, 670 ( 1897) . 
" Ca11e1 cited In footnote 46, 111pra, p. 20. 
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not be based on consideration of possibilities not shown to be rea­
sonably probable so as to affect market value ; that the offsetting of 
benefits to the remainder resulting from the project is an aspect of 
the rule prohibiting the charging of the United States with values 
created by its project ; that no distinction is made permitting the 
collection of "general enhancement" while excluding "special enhance­
ment"; and that, in logic, no such distinctfon should be made when the 
exclusion takes the form of setting off benefits to the remainder 
against the a ward otherwise payable. It is doubted that any court 
will reject benefits as "general" when a ·clear showing is made that 
market value of the remainder was enhanced by the project. 

A- 11. So-called "severance damage": When the United States 
acquires only part of a single tract in one ownership, if the taking 
diminishes the value of the remainder, the owner is entitled to com­
pensation for the losses as for a taking.0 Although "somewhat loose­
ly, spoken of as severance damages," it is an "element of value aris­
ing out of the relation of the part taken to the entire tr.act ." " Hence 
it is not a departure from the market value standard of compensat­
ing only for the property taken. 

With respect to what constitutes a single tract, whether lands 
owned by the same owner may be considered as a single tract for 
the purpose of allowance of severance damages is a question fre­
quently difficult to determine. While discussed at more length here­
inafter, generally, severance damages should be considered only when 
t.here exists exact identity of ownership, unity of use of the lands, 
nnd physical contiguity. By identity of ownership is meant that the 
title to each t ract must be vested to the same extent in the same 
owner. The ownership is not identical when the owner has different 
interests in the two or more tracts, as, for example, where he owns 
one tract in fee simple, has a leasehold interest in another, and owns 
in entirety the stock of a corporation which owns another tract . 

The basic rule stated above has given rise to several subsidiary 
rules which warrant specifically inviting the attention of appraisers 
to them. 

Initially, it should be noted that the term "severance damage" is a 
misnomer. While many state constitutions differ by guaranteeing 
compensation when property is "damaged" as well as when it is 
"taken," the pertinent Federal Constitution provision is " • • • nor 
shall private property be taken for public use, without just com-

.. Jll.f ., BOVMGll v. ROH, 167 U.S. Gf8, GH (1897) ; u""' d 81alet v . .llmer, 811 U.8 . 
369, 876 (1948) . 

'" UnUed 8late1 v . .ll'11er, 111,,,.a. 

MARCH 22, 1984 
Ch. 14 , p. 21 

1984 USAM (superseded)



22 

pensation." 60 Under the Federal rule, compensation is paid for 
"takings" not "damages." Thus in some of the states the compensa­
tion may include items which the federal rules exclude as being con­
sequential damages.61 It is important that appraisers realize and bear 
in mind the difference. 

A fundamental basis of a claim for so-called severance damage is a 
diminution in the value of the part remaining.32 1'he law is that 
"strict proof of the loss of market value to the remaining parcel is 
obl igntory".~3 And, as has been judicially noted: "* • • the extent to 
which the utility of the property has been destroyed and its market 
,·nlue diminished must necessarily be established by factual data 
having a rational foundation in support of such a claim."$' Accord­
ingly, "severance damage" should never be assumed merely because 
there has been a partial taking. It always must be fully supported by 
the facts in each case. Reasonably accurate maps showing all 
physical conditions pertinent to the entire property before the taking 
and to the remainder after the taking are necessary to a determina­
tion of whether there has been, in fact , a diminution in the value of 
the remainder because of the taking. As has been noted (Section 
A- 10, supra~ pp. 18-21), the ta.king frequently results in an increase 
in the value of the remainder. 

In this connection, unfortunately, appraisers too often use "~ver­
nnce damage" as a catc~all. Where their appraisal reports have 
factual data supporting other conclusions, often so-called severance 
damages are simply · state·c: as the appraiser's opinion without 
specification as to th~ basis for the opinion. With reference to land­
c.1wners who had fail'ed to . furnish factual data to support Claimed 
diminution in value to the remainder, a court stated: "Not only 
were the opinions of their experts based largely on speculation and 
conjecture, but these witnesses totally disregarded available evidence 
of comparable sales before and after the taking of the easement." u 

'°Fifth Ameadmtot, Coa1tttutloD of the United Btatee of America. 
11 Batte" 1'. U"U•d Stotee, 806 F. 2d 1180, 1188- 118• (C.A. 10, 1962). For a dllCUI· 

>don of consequential dnmngeM, see Section A- H. infra, l>ll- 20n- 31. 
u Cole ln1·e1tment Co . v. United Statea, 2:58 F . 2d 20:1. 20-& - 20:5 (C ... \ . 9. 19:511) . 
• U"Ued 8tote1 1'. HoflOIWIW PIGflfOUOft Oo., 182 F. 2d 172, 179 (C.A. 9, 1950) , cert. 

den. 340 U.S. 820. 
" U"Hed Stotn 1'. U .OT .toru Of Lofld ,,. HeMp1tud, 126 F . Supp. SH, 377 (E.D.N.Y. 

19:54) ; Weltchelter Cowflff PG,.. OOMM'"'Oft 1'. Uft"ed 8tale1, HS F. 2d 688, 692 (C.A. 
2. 1944 ), cert. den. 828 U.8. 726. 

60 United Statea v. U .07 Acre1 of Lo"d '" HeMp1leod, 126 F . Supp, 374, 377 (E.D.N.Y. 
19114 ). As the court there went on to atate: "On the other hand, Mr. Niland, the 
Government's expert made a detailed 1u"e7 of 1&le1 of ttaldentlal and Industrial par­
Ct'ls In the Immediate Tlclnlty of tbe defendant•' properties, before and after the appro­
priation ot tbe euement, which platnly tndlcAted that there wu no appreciable depre­
clntlon In tbe market nlue of almllar parcel• u a ttault of the tmpoattlon of th• 
easement. • • • ." 
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As indicated by the language just quoted in the text, so-called 
'·severance damages," as other factors in determining just compensa­
t.ion, must not be based upon speculation.68 As made clear in the 
cited case, testimony in this respect must not be "vague and specula­
tive in character" and testimony dealing with "possibilities more or 
less remote" is not properly to be considered. 

The rule under discussion excludes consideration ol separate tracts 
not taken. Thus it is well established that damages may not be 
a.warned for injury to remaining land wpich, even in the same owner­
ship, is a different tract from the land condemned.67 

Unity of use is essential to showing a unified tract.68 Unity of use 
contemplates that the lands in question shall be used for the identical 
use, as farming, manufacturing, etc. If the uses are dissimilar, no 
allowance can be made for severance damages. While holding that 
it is not essential that parcels be contiguous, physical closeness has 
usually been considered, possibly because the claim of unitary use of 
two parcels which are not adjacent to each other often represents an 
attempt to recover business losses rather than depreciation of value 
in land.68 Appraisers must bear in mind the distinction between a 
residue of a tract whose integrity is destroyed and what are merely 
other parcels or holdings of the same owner. •0 

Unity of ownership must be shown for so-called severance dam­
nges to be awarded. Thus the Court of Appeals for the Ninth Cir­
cuit has stated : "The rule applies exclusively to condemnation of the 
fee simple title of a tract in one ownership. • • • ." 81 Several courts, 
both federal and state, have held in construing this rule that differ-

•SAar,, " · Ufl08d Blolu, 112 Fed. 89S, 897 (C.A. S, 1902), alr'd 191 U.S. H1 . 
., BAar, " · UtlOtd Slolu, 191 U.S. SU, Sl58-Sl515 (190S); UflUtd Btolu T • .llOi., 287 

F. 2d • 01, •O. (C.A. 8, 19156) ; UtlUed Btotet " · Cror11, 2 F . Supp, 870, 873 (W.D. Va. 
1932) ; UtaOed Btolu " · ltalol•, 26 Fed. Cae. No. 115,Ula (8 .D. Ohio 1878). alr'd •wb fl011t. 

KoAI " · Utt4'td SlolN, 91 U.S. 887 (18TG) . 
.. E.r., UttUtd BtolN T • .lloflo., S76 II'. 2d •61, •6HM ( C.A. • . 1961) ; Win. v. UflOed 

State•, 272 F. 2d 282, 286 (C.A. 9, 19119) ; Cole lnvutment Co. v. United Stotu, 268 F. 
2d 208, 20.-206 (C.A. 9, 19158) ; lttl.,.,.otlott01 Pa,er Oo. " · UflUed Stotee, 227 F. 2d 
201, 205-206 (C.A. 6, 19615). 

•For a dtacuutoD ot the DODcompenaabtut7 ot bu1IDH1 101111 '" Section A-H, ftt/rO, 
pp. 29&-31. 

•There I• a rood dt1cuulon In thl1 connection In SAG,.,, " · U•U•d StolN, 112 J'ed. 
898, 896 (C.A. S, 1902), d'd 191 U.S. SU, 815• (1908). 

• Utdltd SlolN 't', Hoitolwlw PlottlotC- Oo., 182 !'. 2d 172, 175-176 (C.A. 9, 19CIO), 
cert. dtD. HO U.I. 820. 
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ent interests, even when held by husband and wife, brother and sister, 
or parent and child, do not warrant recovery of severance damages.u 

While depreciation to the remainder because of the use to which 
the United States will put the land taken may be considered,43 the 
depreciation to the remainder because of use to which the United 
States will put the land taken from others or from use of land it 
owns cannot be considered ... 

Another precaution should be stated. It is established Federal law 
that if regular fl ights of Government aircraft over a particular per­
son's property are so frequent and at such low altitude so as to inter­
fere directly with the use and enjoyment of the land, substantially 
diminishing its value, there has been a takin~ of an easement for 
which just compensation must be paid.0 However, there are impor­
tant distinctions which must be observed. When, in the expansion of 
nn airfield, n part of a t ract is taken, the device of severance damages 
may not be used to recover for consequential damages caused by 
noise, vibration and lights which the owners of other property in 
the Yicinity of the airfield must suffer \vithout recompense. This is 
so because the severance damage rule allo,vs only such loss in value 
to the remaining land as may be due as to the particular land taken. 
As hns been noted, it does not include damages resulting from the 
nse of adjoining lands taken from other persons.98 

The preferred way to determine compensation in partial taking 
cnses is by the "before and after" method. Under this method, which 
usually is the simplest approach, just compensation is arrived at by 
first estimating the market value of the entire unit before the taking 
and then subtracting from it the market v1due of what remains in 
the owner nfter the taking. The difference is compensation including 
both value of land taken and nny diminution of value in the 

• U"Ued Stotet T . 11.U .tOl"ee of Lo"d '" W11U"'o" o"d Oorjleld Oov"Het, Woe11., 
430 F. 2d 1130. 1133 CC.A. 9, 1970) ; Koletod v. U"Ued Stotee, 262 F. 2d 839. 840-841 
(<'.A. 9. 19:19) ; Stote T. Svpmor Oovrt for Spo'l;o"e Oou"tJI, 10 Wuh. 2d 362, 371, 116 
P. 2d 7:12 7:16 (1941) ; Jlcl"t11re T. Boord of Oou"tJI Oolft'rt, 168 Kan. 116, llS-121, 
211 P . 2d 119, 63- 64 (1949); Co""•" T. l"d'o"o, 1. • 1. R. Co., 193 Ill. 464, 470-471, 
02 N.E. 221 . 223 (1901) ; Glendenning v. Stahley, 17:1 Ind. OH. 68:1- 084. 91 N.E. 234, 
238 ( 1910) ; Tillman v. Lewlab11rg & N.R. Co., 133 Tenn. ;;54, 182 S .W. 597 (1916) ; 
Duggan ' " State, 214 Iowa 230, 233, 24.2 N.W . 98, 99 ( 1932) . 

• E .r ., S11orp v. U"Ued Btatet, 1111 U.8 . SU, 364 (1908) ; U"Ued S tate. v. Gnnord, 
219 U.S. 190, 188 (1911); Weet V(rg'"''° Pvlp • Poper Oo. v. U"Ued Btotee, 200 F . 2d 
100, 103- 104 (C.A. 4, 1962). 

"Camt1be/I v. United State•, 266 U.S. 368. 371-372 . (192-i) : SI . Regis Paper Co . v. 
United Sta te•, 813 F . 2d 46, 46 (C.A. 9, 1962) ; UnUed State• v. Kooperman, 263 F . 2d 
331 , 832 (C.A. 2, 19159) ; W'n" v. U"lted State•, 272 F . 2d 282, 286-287 CC.A. 9, 19:19) . 

«> United State• v. Caueb11, 328 U.S . 2~6 261-262 (1946). 
•In deallnr wi th 1uch a cue, lo Bo11d v. United S tatea, 222 F . 2d 493, 49:1-496 

(C.A. 8. 19:16), the court explained the dividing line between the recoverable damage 
and lhat which must be lruored In the valuation proeeu. 
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remainder.•1 As indicated, the result of this method is a figure which 
automatically includes the independent value of the part taken to­
gether with any so-called "severance damages" or benefits. This 
whole matter is properly simply one aspect of determining just 
compensation for the p!irt taken and "severance damages," as such, 
should n.ot separately be awarded. 

Another approach is to find the value of the part taken on the 
date of taking; and to add to or subtract from that figure an allow­
a.nce for diminution or enhancement i11 va.lue of the remainder. This 
method may or may not be more complicated. It usually is more 
subject. to error, however, and is more apt to result in duplication." 

It should be borne in mind that there are situations in which 
insistence upon strict a.dherence to the "before and after" rule would 
impose costly and sometimes nearly impossible burdens upon the 
appraisers and the courts. Examples of such situations, in which 
the second method discussed above would generally be applicable, 
nre minor easement takings (for flowage, roads, pipelines, transmis­
sion lines, etc.) from large r1mches, industrial complexes, etc., where 
the cost of valuing the whole unit before and after the taking is 
simply unwarranted in view of the minor easement being acquired. 

In short, where its application would be logical, practical, and 
capable of understimdit1g, the "before and after" method of deter­
mining compensation in partial taking cases is preferred. Fortunate­
ly, this method is generally applicable and it is the exceptional case 
where the cost of valuin~ the whole is unreasonable. 

A-12. The unit rule: The fair market value concept which has been 
11dopted by the courts to determine the just compensation required 
hy the Constitution generally requires application of the so-called 
"unit rule," which is another principle designed to reflect the true 
situation in the market. This rule has two aspects: 

First, the unit rule requires valuing property initially as a whole 
rather than by the sum of the values of the various interests into 
which it may have been carved, such as lessor and lessee, life tenant 
nnd remainderman, etc. This is an application of the principle that 

., United State. v. Ori""""· 219 U.S. 180, 185-188 (1911); United 8tate1 v. HonolMIM 
Plantatfon Oo., 182 F. 24 172, lTG (C.A. 9, 19!50), cert. den. 840 U.S. 820. 

•Some 1tate1 un the eecond method bec&uH th17 HQUlre a 11parate llndtnr of HV· 
eraoce damage 11loce thei r law permits benetlt11 from the project to be o•het only from 
the severance dama~. Al hae been shown (p. 20, IMpt"O), this rea&Qn Is n<>t applicable 
In federal cases. 
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it is the property, not the various titles, which is being taken." Under 
this rule, the a ward for the whole is later apportioned among the 
claimants (lessor and lessee, life tenant and remainderman, etc.) as 
a second phase in the proceeding. 10 

Normally each parcel should be appraised separately. However, if 
t wo or more contiguous parcels are in the same identical ewnership, 
appraisals should be made of each separately and o~ all as a unit. 
This will make the appraisal report more useful to trial counsel who 
frequently does not know in advance of trial what the court's rulings 
on various issues will be. If there are se'veral interests or estates in 
the property, the property should be appraised as a whole, embracing 
th~ rights, estates and interests of all who may claim, and as if in 
one ownership. This is in keeping with the fact that it is the property 
itself- the thing- rather than the various titles to it which is being 
acquired. 

For purposes of trial and distribution of the award, the valuation 
of the entirety should then be broken down into valuations of the 
separate estates or interests. However, the condition of the title at the 
time of taking should be given full consideration, and if there exist 
estates or interests, such as easements, servitudes, or restrictions, 
which result in a diminution of the fair market value of the property 
l\S a whole, due allowance should be made for such factors." For 
example, land subject to an easement for public use for highway 
purposes generally would have no more than nominal market value," 
or land subject to an easement for light and air would have no high­
est and best use for building purposes and therefore it would have 
little market value for building purposes. 

A very important exception to this aspect of the rule is to be borne 
in mind. Where the division in ownership has produced a division 
in use of such character as to destroy the practical unity of the 
property, the interests are separately valued at the outset. Examples 
are where buildings are owned by a tenant who has a right and 

• Tiit term "•• ,...,, 11 11Md to d..S.Utl proeMd!Dp or actloD1 l111tttDtM .,_..,, 
Ille •••111, ID coDtradlttlDcttoD to penoD&l acttou1, wla!cll are tald to !Ml •• ..,.., .... 
Man7 CSHI are Ulu1tr&tl1'1 of tlll• PrlDclple. 11 .• .• U•"•' ...... " · o ...... .,,Ott, Ht U.I . 
aa8, au (1892> ; • .,." " · u .. ,,, .,.,.,, 1u r . 2c1 210, 211 cc . .._ 10. 1N8> ; •• .,... .. 
" · U•U" Bl•IN, 1N r . 2d HI, HI (C.4. I , 1NT), cert. cltD. 18' U.I . 816 ; U..U .. 
Blolu "'

""'''°' 
· U .fU AcrN 

"· 
o/ IAH •• aore111A o/ &lgHoolw, Ua F . 2d 2TT, 279 (C.A. . a, 

19'8) ; U .. 1•4 11•1.,, H• r . 2d TIU, 762 (C . .l. ' · 19"). 
"Ntwod• " · UaUtcJ ll•IN, 1N r . 2d 8tt, 898 (C • .l. 8, 1NT), cert. deD. aa4 U.I . 

8U ; TellOt Y. H•r-rt. Oot1•lr R ... t .. O. N . D•el ., 168 F. 2d 891, 886 (C.A. . 6, 1948) ; 80· 
._,._,. "'· UaUtcJ Bl•IN, 111 r. 2d TH, 118 (C.A.. I , 1942) . 

n BupportlDS cttat10111 &Dd a furt!ler dl1C1111loD ID tlal1 l"Hpect appear, ••fro, pp. 28-2T. 
n ID tbl1 re1pect '" Btc . .l-20, fa/n, pp. 8'-31. 
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chtt~· to remon tlwm at the f'ncl of his term ;~ ... or where nn owner lrns 
given an easement of light and air.11 The "Constitution does not 
require a disregard of the mode of ownership." 1

• However, unit 
valuation is not precluded by a division in use which is due to the 
character of the property and is not caused by the division in owner-· 
ship. Thus, unit valuation is ordinarily proper where ownership is 
divided between such inherently diverse interests as surface rights 
and timber,11 or mineral rights,11 but separate valuations may ~ 
necessary under special circumstances." 

It should be noted, however, that since unity of use is one of the 
elements for an integrated unit, it would not necessarily follow that 
a contiguous body of land in the same ownership constitutes a unit 
for valuation if the highest and best use for various parts are differ­
ent. Failure to value the property as an integrated unit should, 
however, always be explained and supported. 

The second aspect of the unit rule is that different elements of a 
tract of land are not to be separately valued and added together. For 
example, the value of timber is not added to a value for the house 
and those, in turn, added to a value for the remainder of the prop-

''°As to the evaluation of building,., structures and lmpro,·ements owned by lessees, 
Stttlon 302(b) (1) (2) of Public Law 91- 646, approved January 2, 1971, 84 Stat. 1894, 
190:1, pro,·lde• aa follow& : 

(b) (1) For the purpose of determining the just compensation to be peld for any 
building, structurt, or other hnpro,·ement rPqulred t o be acquired b)' subsection (a) of 
this section, sucb building. 11tructur ... or other lmpro,·eml'nt shall be del'med to be part 
of the real property to be acquired notwlthstandlnr the right or obllratton of a tenant, 
ns agalnMt the owner of 11ny other lntere•t In the real property, to remo,·e aucb building, 
1tructure, or Improvement at the expiration of hl1 term, and tbe fair market ,·a lue 
which Much building, ~tru1·ture, or lmpro,·emPnt contr ibutes to the fair market ,·alue of 
the real property to be acquired, o r the fair market value of auch ·bulldlnr, 1tr ucture, 
or lmpro,·ement for remo,·111 froD! the real property, wblche,·er Is the greater, ahall be 
paid to the tenant therefor. 

(2) Payment under thl1 1ub1ec:tlon shall not reault 1n dupllc11tlon of any payment• 
otherwlae authorised by lnw. No such pnyment ahall bt> madt unlt>RH t he owner of the 
land Involved dt.clalm1 all lntereat ID the Improvements of the tenant. In con1lderatlon 
for any such paymeut, t he ttnant ehall Rlll'lgn. t ranl'fer, nnd releast the l'nlted Statea 
all hl1 rlrhta, title, and Interest In and to eucb Improvement• . Nothlnr In thl1 eubaec­
tlon shall be con1trued to dPprh·e the tenant of nn)' rights to reject payment under 
thl1 eub1eetlon and to obtain payment for 1uch property Interest In accordance with 
applicable law, other than tbla 1ubeectlon. 
See Almota FarMer1 Elevator and Warehou1e Co. v. Untied Stall~•, •OI> U.S. 470 (1973). 
n Bolton Chamber of Co Mmerce v. Bolton, 217 U.S. 1811, 195 (1910) ; Southern CaU· 

/0"''° Ftlheman'• AH'll . v. United State•, 174 F. 2cl 730, 740 (C.A. 9, 19•9) ; Jla'JIOr 
and CU11 Council 

B'•'•
of Baltimore 

• 
,., United Btate11 147 F . 2d 786, 789 (C.A. • . 19•5) ; 

Metter " · U•Ot4 lGT F . 24 TH, TH (Co.\. G, llHt). 
,. ... , .. OAeaw •Io ....... •· ... , .. , HT u.1. 11t, 111 (ltlO). 
,. 11•4"H • · U"4te4 Bl•IN, Hf r. 24 TGl, TH (C.A. f, lHf). 
" • .,,_ Lea. 1.,,.. ..... , Oe. • · U..Ue4 .,.,.,, HO r. 24 181, lN (C.A. I , lNT), 

cert. deD. 812 U.I . TU. 
"U•"•4 Bl•I• •· 11V11o•, 217 U.I . aaa, aat (1t10) ; 11,IU .tcru '" B•U• Cow•lf, 

Tu. 'ff. U•U•• Bl•IN, 1G2 r. 
8'•,e• "· 

2cl GM, 6M (C . .l. G, 1NG), cert . deD. 828 U.8. SU ; 
H•rrtll, 188 F. 24 GOf, 608 (C.A. 8, 1N8) ; U•"e4 Bletu " · Ctr'I•'" P•rctlt 

u.,, •• 
o/ 

Lolld ,,. B•U,11tort, GG F. Supp. 2GT, 282-28' (Md. ltff). Application of tbe1e concept• 
In doubtful ca1e1 1hould be dl1eune4 with the attorne7 handlln1 tbe particular c .. e. 
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erty. The property is to be valued a.s a whole and its constituent 
parts considered only in the light of how they enhance or diminish 
the value of the whole, with care being exercised to avoid so-called 
"cumulative" appraisals.18 This is a valid procedure because it is the 
mtire unit which is being hypothetically sold, not the separate parts 
individually. If the appraiser is not familiar with all the types of 
property involved, he should consult with experts i.n the particular 
fields to familiarize himself with their methods so that he will be 
fully qualified to testify himself as to all items. In order to protect 
the record in these cases, it is important that the Government wit­
nesses, who discuss separate elements in the property in their 
analyses, always clearly state that these were considered with respect 
to their enhancement of the value of the whole. 

A- 13. The com11Urce, or so-called "navigatU>n servitu<k": Under 
the Commerce Clause of the Constitution of the United States,1• 

there is reserved to the Federal Government very broad powers over 
navigation and navigable waters which appraisers must bear in mind 
when valuing riparian land acquired by the United States. The 
navigable waters are the public property of the Nation and, because 
of this, the great inland waterways have long been deemed national 
11.ssets rather than the private property of riparian owners. In this 
connection, the Supreme Court has stated : " [T]hat the running 
water in a great navigable stream is capable of private ownership is 
inconcefrable." 80 Hence, as the Supreme Court has observed, "al­
though the title to the shore and submerged soil [of navigable 
rivers] is in the various States and individual owners under them, 
it is always subject to the servitude in respect of navigation created 
in favor of the Federal government by the Constitution." 11 

Since the special values arising from access to navigable streams 
are allocable to the public, and not to private interests, it has former­
ly been concluded that to allow recovery for those values would be 
to permit the private owner to receive a windfall to which he is not 

1• Devou v. Clt1clt1noU, Ul2 Fed. 888, 684 (C.A. . 6, 1908) , cert. den. 212 U.S. 677; Jlor· 
tot1 Butler Timber Oo. v. Ut1lted 8tate1, 91 F . 2d 884, 890-891 (C.A. . 6, 1987) ; Ut14ted 
8tate1 v. M ever , 118 ·F. 2d 387, 897 (C.A. . 7, 1940) , cert. den. 311 U.S. 706 ; Ut14ted 
8tate1 v. Jaramillo, 190 F. 2d 800, 802 (C.A.. 10, 1961 ; Ut1lted 8tate1 v. Certalt1 Poroei. 
of Land In Raplde• Parl11', Lo .. 149 F . 2d 81, 82 (C.A. . 6, 1946 ) ; Falt1 Y. Ut14ted 8tate1, 
146 F . 2d 966, 968 (C.A. 6, 1944) ; K(t1ter Y. Ut1lted 8 tat n , 166 F . 2d 6, 7 (C.A.. 8, 1946). 

,.. Art. I, Sec. 8, ClauH I . 
"' Ut1lted 8tate1 v. 01'afldler-D11"1>ar 0•., 229 U .S. 118, 69 (1918) . 
c Gfl>10" Y. U"lted 8tatu, 188 U.8 . 289, 271·272 (1897) . There the Supreme Court 

stated the principle In term1 that " • • • rlpulan ownership 11 1ubJeet to the obllp· 
tlon to eul'er the coneequence1 of the lmpronme111t of naYlptloD ID the e:serctH of the 
dominant rtsht of the Oonrnment In tbat resard." (168 U.S. at p. 278) Later tb• Court 
noted that the damase su1ta!ned b7 the riparian. owner re1ult1 Dot from a tall:lnr of 
propert7, "but from the lawful e:serctae of a power to which that propert7 haa alwa71 
been subject." U"lted Btalu " · 01\(0ogo, JI., 81. P. a"d P . R . Oo., 812 U.8 . 692, HT 
(19U) . 
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entitled ... Accordingly, while land strategically located on navigable 
bodies of water undeniably enjoys potentialities, unavailable else­
where, which may make the property more valuable in transactions 
between private individuals, the condemnation of land, under the 
commerce servitude, riparian to a navigable stream, has not previous­
ly required the United States to pay for the value of the land 
attributable to the flow of the stream. Under this established prin­
ciple of law, the following values were formerly held to be non­
compensable when the riparian upland is acquired by the Federal 
Government in exercise of its power to rontrol commerce: port site 
value; 11 power site value;" riparian rights of access to navigable 
waters ; 80 and, more recently, the rule has been construed to be 
applicable to other factors having to do with riparian location such 
as irrigation, boating, fishing and hunting ... 

It should be noted that "It is commerce, and not navigation, which 
is the great object of constitutional care." 81 For this reason the con­
stitutional power of the United States over its waters is not limited 
to control for navigation. Flood protection, watershed development, 
recovery of the cost of improvements through utilization of power 
are likewise parts of commerce control." The Supreme Court has 
noted that the authority "is as broad as the needs of commerce." .. 

However, attention is invited to the fact that Section 111 of the 
Act of December 31, 1970 ( 84 Stat. 1818, 1821) provides as follows: 

In all cases where real property shall be taken by the United 
States for the public use in connection with any improvement 

• Uft41'4 .,.,., " · .._,., 111 u .1. 111. 111 UHT) . 
• U"lled BlolN Y. Ro,.ck, ttf~ ; U"lled Slolet Y, 81.10 Aoret of Lo"d '" W'llll-" 

Hd Oarjleld V,,.,,,.49 OoHUet, W' .. ll ., f80 F. 2d 1180, 1188 (C.&. 9, 1970). Indeed, ID U"lled 
Bl•IN Y. ~ltolrlo Oo., 866 U.8. 8H, 881 (1981 ) , the Supreme Court 1tated: 
" • • • The court waa cleal17 rl•bt ID escludln• all •alue attributable to the riparian 
loeatlon ot tbe land. • • • ''. 

"JI .• . , U""'' Bl•IH Y. llltolrlo Oo., 866 U .8. e.2f, 839 ( 1981) ; U"Oll Bl•IH 
.-. Tto'" 011• Pototr Oo., HO 

V,,.,,. 
U.8 . 222, 228 (1958). 

•ID U""'" Bl•IN "· Oo••.,_ p.,.a, 82f U.I . 888, 89<>-891 (19'5), naYlpble waten 
were 81114 ID wltb material dredpd trom otber Dnl•able waten. ID 80lflll OIN'OHM 
"· O•orr'-, ta U.I. f, 10-11 (1878), tbe eourM ot tbe 1tream waa dlnrted. ID 
Y. U"ll•I Bl•IH, 1N U.8 . 289, 211- 278 (1897) and Boro,.lo" Y. W'lleeler, 179 U.

°'"" 
8. lfl, 

151- 158 (ltOO) , tbere wH Impairment or deetructlon of acceu to tbe 1tream b7 tbe 
placement ot a dike or Jett7 ID front ot tbe riparian owner'• propert7. In each ot tlleM 
11tuatloD1 It w&1 beld tbat tbe riparian owner bad no rlsht ot reconr7 H a•alnat tbe 
United 8tatff In esercl1ln1 lta. power to control commeree. 

• U•U•I Bl•IH Y. BW.koll, f()() r . 24 178, 882 (C . .A. 8, lte8) . Under tbe proYlliou 
ot tbe ltff Flood Control .Act, 88 U.8.C. See. 701.1, ,rltb reapeet to watera l7lq wlaoll7 
or part17 Wfft ot tbe Dlnetr .. l•btb meridian, lmpronment1 tor nulpUoD or Aood 
CODtrol are limited to aucb UM .... dott Dot eollllet w1tb aD7 beDe!clal COIUIUJDpUYI 
Ult, preMDt or tuture, lD 1tatta l7ID• wbol17 or partl7 WHt of tbe nlnet1 .. 1-lltll merldlaD, 
of 1ucb waten tor domeatlc, municipal, 1toet water, lrnratlon, mlnln•. or lndu1trtal 
purpoee1.'' .Accordln1l7. where there 11 doubt concernlns the appllcablllt7 ot tbl1 .Aet, 
tbe appral1tr 1bould eonault tbe attorne1 with wlaom be la wortlDf. 

et Borw"'°" v. W'lleeler, 179 U.8. lU, 180 (ltOO) . 
• U""'' Bl•IH Y. ~ .... lec!1''9" •i.otrlo Power Oo., 811 U.I . 817, f28 (19'0). 
•nu. 
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of rivers, harbors, canals, or waterways of the United States, 
and in all condemnation proceedings by the United States to 
acquire lands or easements for such improvements, the com­
pensation to be paid for real property taken by the United 
States above the normal high water mark of navigable waters 
of the United States shall be the fair market value of such 
re a I p r o p e r t y based upon all uses t(> which such 
real property may reasonably be put, including its highest and 
best use, any of which uses may be dependent upon access to or 
utilization of such navigable waters: In cases of partial takings 
of real property, no depreciation in the value of any remaining 
real property shall be recognized and no compensation shall be 
paid for any damages to such remaining real property which 
result from loss of or reduction of access from such remaining 
real property to such navigable waters because of the taking 
of real property or the purposes for which such real property 
is taken. The compensation defined herein shall apply to all 
ncquisitions of real property after the date of enactment of this 
Act, nnd to the determination of just compensation in any 
condemnation suit ~nding on the date of enactment hereof. 

It is anticipated that the above-quoted provisions will be constn~ed 
by the courts at an early date and it is likely that any trial court 
rulings will be appealed to higher courts. Pending a final dete1mina­
tion of the effect of Section 111, or the repeal or modification thereof, 
it is suggested that appraisals be made on alternative bases; that is, 
on the basis of the law prior to the enactment of thls Act and also 
giving consideration to the values attributable to access to and riparian 
locat.ion on navigable waters. 

A-14. NOMompenaabllity of c<>naequential, dam.agea: The basic 
federal law in this respect has been stated by the Supreme Court as 
follows: 

The sovereign ordinarily takes the fee. The rule in such a 
case is that compensation for that interest does not include 
future loss of profits, the expense of moving removable fixtures 
and personal property from the premises, the loss of good-will 
which inheres in the location of the land, or other like conse­
quential losses which would ensue the sale of the property to 
someone other than the sovereign. No doubt all' these elements 
would be considered by an owner in determining whether, and 
at what price, to sell. No doubt, therefore, if the owner is to be 
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made whole for the loss consequent on the sovereign's seizure 
. of his property, these elements should properly be considered. 
But the courts have generally held that they are not to be 
reckoned as part of the compensation for the fee taken by the 
Government. We are not to be taken· as departing from the rule 
they have laid down, which we think sound. Even where state 
constitutions command that compensation be· made for property 
"taken or damaged" for public use, as many do, it has generally 
been held that that which is ta~en or damaged is the group of 
rights which the so-called owner exercises in his dominion of 
the physical thing, and that damage/to those rights of ownership 
does not include losses to his business or other consequential 
damage. [Footnotes omitted.] 110 

The Supreme Court later gave further guidance with respect to 
noncompensable consequential damages by stating: 

Since "market value" does not fluct111ate with the needs of 
condemnor or condemnee but with general demand for the prop­
erty, evidence ot loss of profits, damage to good will, the expense 
of relocation and other consequential losses are refu~d in con­
demnation pr ->eeedings. • • • 91 

By way of further guidance, injuries to personal property a.nd busi­
ness as a result of loss of water because of a flood control· project, 
which cause incidental spoilation of the owner's inventory and 
equipment, the reduction or loss of its good will and profits, and 
the expenses incurred in having to readjust its manufacturing opera­
tions, have been held to be noncompensable consequential damages.12 

., UnUetl 8tote1 v. General Jlotor1 Oorp., 828 U.S. 878, 879-880 (19.CI). There the 
Court also stated (p. 382) : "Whatever of property the c:tt11en has the rovernment may 
take. When It takes the property, that le, the fee, the lease, whatever he may own, 
terminating altogether hie Interest, under the eetabllahed law It muet pay him for what 
le taken, not more; and he muat atand whatever Indirect or remote lnjurlea are properly 
comprehended within the meanlnr of 'consequential damare' aa that conception bu 
bffn dellned In auch caees. Enn 10 the consequence• often are hanh. For these, what· 
ever remedy may exist lies with Conrresa." A1 noted hereinafter (p. 81), Conrre11 
ha& enacted extensive remedies. As reftected In the General Motor1 cnse, where only a 
portion of a leasehold Interest 111 condemned necessltatlnr th11t the leasee move out, 
then back In under n responsibility to return to the leasehold at the end of the Govern· 
ment·~ use or at le11st be responsible for the p11yment of renta for the period of the leaae 
which la not taken, certain costs nre 11llowed which would not. be permitted when the 
entire Interest la taken. In any such factual situation, the appraiser should coneult 
with the attorney with respect to the elements to be considered In vnlnlng the partial 
leasehold. 

11 UnUetl Stotu v. Pett11 Jlotor Oo., 827 U.S. 872, 877-878 (1H6) ; Un"ed Btotu T. 

Pa11ne, 868 F. 24 74, 77 (C.A. 4, 1966) ; Unfled State• v. 87.80 Aoru of Land 4n W'Mt· 
-n and Oorfleld Oovntfu, 'Wa11'., 480 F. 24 1180, 1182 (C.A. 9, 1970). 

• R. J. W'dett Oo. v. Un,,ed Stotu, 8157 F. 24 988, 993-994 (C.Cle. 1966) ; Kle4n v. 
United 8tote1, 8715 F. 24 8215, 829 (C.Cl1. 1967) . See dl1cu11lon, '"fro p. 81, for relief 
now rrante4 a4mlnlatratlvely under the Act of January 2, 1971, 84 Stat. 1894. 
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In the absence of a statutory mandate, the United States must pay 
only for what it takes, not for opportunities which the owner may 
lose.93 The Supreme Court has repeatedly noted that "Frustration 
and appropriation a.re essentially diffe.rent things." .. 

It should be noted that Congress has now established " • • • a 
uniform policy for the fair and equitable treatment of persons 
displaced as a result of Federal and federally assisted programs in 
order that such persons shall not suffer <lisproportionate injuries as 
o. result of programs designed for the benefit of the public as I\ 

whole." 95 In the cited Act of January 2, 1971, there are substantial 
provisions fo1· moving and related expenses, replncement housing, 
and relocation assistance advisory services. The payments are to be 
made in accordance with administrative procedures which are being 
established under the provisions of the Act, which, it should be 
noted, expressly provides (Sec. 102(b), 84 Stat. at p. 1895) that 
"Nothing in this Act shall be construed o.s creating in any condemna­
tion proceedings brought under the power of eminent domain, any 
element of value or of damage not in existence immediately prior 
to the date of enactment of this Act." Particularly in view of the 
substantial administrative payments now authorized, in protection of 
the public purse, care must be taken to preclude consideration for 
such factors being included in the award of just compensation. 
Government counsel should assure, by requested charges to juries, 
instructions to commissioners or otherwise, that all persons having 
responsibility for determining just compensation nre aware of the 
new legislative provisions in order to obviate, insofar ns possible, 
duplicate payments of public funds being made. Since the payments 
and benefits provided for in Title II of the Act are to be made ad­
ministratively by the acquiring agencies, contracts or options to pur­
chase real property shall not incorporate payments for relocation costs 
and related items set out therein. Appraisers shall not give considera­
tion to or include in their appraisals any allowances for the benefits 
provided by Title II of the Act. 

A-15. Offers to p11,rchase: The law is that offers to purchase real 
estate are in general inadmissable in eminent domain valuation pro­
ceedings.96 The Supreme Court of the United States has stated the 
reasons as follows: 

• U1tfled Blolu u rel. T.V . ..t. Pot0elfo1t, 819 U.8. 268, 282 (1948). 
"0•1t'4s Oo••tro'411 Oo. •· U1t4led Btolu, 281 U.8. 502, G18 (1928) ; U1t4led Btotu 

ea rel. T.V . ..t. v. Pot0el101t, 819 U.8. 266, 282 (1948). 
•Uniform Relocation A11l1tance and Real Propert1 Acquleltlon Pollclea Act ot 1970, 

Act ot Januar1 2, 1971, 84 Stat. 1894, 18915. 
• B.r .• BAor, •· U1tfled Btotu, Ult U.8. 841, 84S-8GO (1908) ; St. Joe Po,.,. Oo. T. 

U1t4led Blolu, 1H I'. 24 98, 98 (C.A. G, 1N8) ; Bo•• of .11dflttOlt T. U1tfl•d BtGtN, 112 
I'. 24 2151, HS (C.A. ' · lNG) . 
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"It is frequently very difficult to show precisely the situation under 
which these offers were ma.de. In our judgment they do not tend to 
show value, and they are unsatisfactory, easy of fabrication. and even 
dangerous in their character as evidence upon this subject.•••" 97 

An exception has been recog-nized in that an offer to sel1 by the land­
own<'r from whom th<' property is being condemned mny be proved 
against the owner as an 11.dmission of \'alue when introducE'd by the 
condemor.98 

A- 16. Settlement negotiations: As eirrly as its October 1876 term 
1·he Supreme Court noted that "upon well-recognized principles" an 
off er of compromise was inadmissible.•• 

A- 17. Price paid by a condemnor for similar property: Based upon 
a variety of reasons, e.g., that such payments are in the nature of 
compromise to avoid the expense and uncertainty of litigation and 
so are not fair indications of market value, that such evidence com­
plicates the record, confuses the issue, is misleading, and, especially 
in condemnation cases, raises collateral issues as to the conditions 
under which such sales were made, the overwhelming view of the 
various federal courts is that the sum paid by the condemnor for 
$imilar land, even if condemnation proceedings have not begun, is 
inadmissible.100 However, there is a small minority view under which 
evidence of purchases by the condemnor is admitted on the theory 
that objection to this type of evidence goes to its weight, not its 
competency. 101 

A- 18. Leaseholds: Upon condemnation of a leased property, the 
lessee has the burden of establishing that the leasehold estate has 

91 Sharp , .. United Stolt•, 191 U.S. 341 , 349 (1903). 
• Erceg ' " Fairbank• Ezploro"o" Oo., 915 F . 2d 8150, 815f (C.A. 9, 1988, cert. den. 

300 U.S. 6U ; United State• " · Oertalfl Land '" Baltllfl.ore Oo""'lf, 209 F . Supp. 60, 
OU (D. Md. 1962 ). 

• HoMe lilt. Co. Y. B all. Ware~o"u Oo., 98 U.S. HT, 15f8 (1876) ; Bo"t~- Ro'1tollltl 
Co. Y. Jladdett, 280 F . 2d 198, 201 (C.A. f , 19156) ; Ullltetl Btotu Y. Ploro De Flor LAH 
If Developmeflt Co., 160 F . 2d 181, 186 (C.A. 15, 19f7) ; Borflet v. So"'~ CorollJtO P"llllc 
Ncrt'ice A11t1101·it11, 120 F . 2d 4:!0, 440 (C .. \. 4. 1041); 81A C.J.S. I::vldence, Sec. 28;J, Pl'· 
722-728. But llff NatA v. D. 0 . Redevelopmeftt Land Agenc11, 3915 F . 2d 1111 (C.A. 
D.C. 1961), cert. den. 898 U.S. Sff. Tbe' Na•~ cue place• tbe Dlatrlct ot Columbia 
Circuit out of harmony wltb other circuit• and tbe law 1eoeral17 lo tbla reapect. Accord­
ingly, oppralaere abould cooault with attoroe71 coocerolor olrere ot compromlM tu 
District of Columbia ca1t1. 

100 8lotter11 Co. Y. t:/llfted Stat.,, 281 F . 2d 87, f0-41 (C.A. 15, 19156) ; Uftfted BtotH 
Y. Boller, 1115 F. 2d f 88, •H (C.A. II, lHO) ; .BtlOfll Y. United Btotu, 826 F. 2d 827, 
831 (C.A. 8, 196f); Hfcte11 v. U1tUed State., 208 F . 2d 269, 2711 (C.A. 3, 1963) , cert. 
den. 3f7 U.S. 919 ; Jl"rdooll Y. Ullfted Btotu, 160 F. 2d 8158, 862 (C.A. 8, lHT) ; U•Ut4 
Btatea "· H ,155.U Acre• o/ Lolld '" Neto Jer,..,, 1158 F. 2d SH, 811 (C.A. 8, 1H6) ; 
Ulllted Btatu Y. J'otter, 181 F. 2d 8, II (C.A. 8, 1H2), cert. den. 818 U.8. 161; u,.,, .. 
State• ez rel. T . V .A. " · Re.,noldt, 1115 F . 2d 20., 296 (C.A. 15, 19f0). 

ioa See NotA Y. D. 0. Redet1eloplfl.etJ1t Land AgellOlf, 8911 F . 2d 1171, 15711 (C.A. D.C. 
1961), cert. den . 898 U.S. Hf, and autborttlea cited lo Circuit Judie McGowan'• atate­
meot explalolor wb1 be bellned tbe Gonromeot'a petition for rebeartor en bane ahould 
be denied. 
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some value over and nbo,·e the rPnt resc> n ·ed in the lease. The> claim 
of the lease is limited to the legal Pstat<' discussed in his lc>as<'. How­
ever, see footnote 72n. The lessee cannot ,·alidly claim damages for 
periods beyond t.hc expiration of th<' leas<' tind this is so e\·en thgugh 
the lessee might expect from past l'xperi f'nce that t he lease would be 
renewed.102 

The value of a leasehold is the present worth of the amount, 
if any, by which the current fair market rental exceeds the rent 
which the tenant is obligated to pay under the terms of his lease 
for the term taken by the Government 6r for the unexpired term of 
the outstanding lease, whichever is shorter. Even though a lessee may 
control a substantial part of a property by leasehold, he generally 
has no compensable property right unless the rent he has to pay is 
less than the fair market rent for that period of time his interest is 
taken from him and only to that extent.109 

Sometimes it is necessary for the United States to acquire the tem­
porary use of the land or property which is not rentable, or would 
be susceptible of leasing only to the Government. As in any acquisi­
tion where there is a paucity of market data, the quest must still be 
for fair market value or fair market rental value as the problem may 
require. 10• Frequently, it is known that the property will not be 
returned to its owner in the same physical condition as it was at the 
time of taking, in which event the appraisal should include, in addi­
tion to the rental value, the difference between the fair market value 
at the time of the taking and the value after the physical changes 
have been made. 

During war time, the Government frequently condemns the right 
to use and occupy property for an indefinite period or for the dura.­
t ion of the emergency, or for a. definite period with the right to 
renew for an additional indefinite number of periods. In such cases, 
the appraisal should be based on the fair rental value of the 
property for a convenient definite term, as a month, quarter, or year, 
so that periodic payments may be made as the use continues. In 
some instances where the period is not definite, the right to renew 
at the same rental may have value.108 

A-19. Easements: An easement denotes ownership of limited real 

'"' Bculllf • . Uftlttd 8tote1, 409 F . 2d 1061, 10615 (C.A. 10, 1969). 
1"' Dellnlnr tbe " t r ue measure of compenaatlon" tor a leuebold u belnr the "fair 

market value of tbe leaaebold, If any, over and above tbe rental cbarced," tbe Court 
of Appeal• reversed the trial court In UftUed Btote,. v. H ,499 Acre• of Loftd llt Loft(I 
oftd llcl"to1'/t Oou"Uea, Oeorg•o, 1 H F . 2d 867, 888 (C.A. 15, 1949) becau1e tbe trial 
judre bad erroneouely admitted teatlmon:y of anticipated prollta and permitted tbe jur1 
to take sucb proftta Into conalderatlon for tbe purpo1e of determlnlnr tbe value of tbe 
unuplred leue. The opinion contalne aomewbat conlfu1ln1 lanruare concerntor "con• 
quentlal dama1ea." Wltb reapect to tbe noncompeneablllt1 of cooaequeotlal dama,.., '" 
Sec. A- 14, 1upra, pp. 29a- 31. 

"" IHfttcw v. U1tlted Blotu, 1158 ll'. 2d 15, T (C.A. 8, 1948) ; UftUed Btolu v. TOf'OltfO 

No.v. Co., 388 U.S. 898, 402 (1949) . 
iaa OorldrOllt v. Uftlted Blotea, 2715 F . 24 802, 809 (C.A. 9, 1960) . 
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property rights; thus falling short of full fee simple estate owner­
ship. 

When an easement or servitude over land is condemned for the 
public use, the appraisal should be in the amount of the difference 
between the fair market value of the land before and the fair market 
value immediately after the imposition of the easement. Full con­
sideration should be given to and du, allowance made for the sub­
stantial enjoyment and beneficial ownership remaining to the ownei:, 
subject only to the interference occasioned by the taking and exercis­
ing of the easement. 

In the case of easements such as those acquired for domestic elec­
tric, telephone or cable lines, where there is an established going 
rate per pole and per-line mile, such transactions may be considered 
among other market data. In the absence of better evidence of mar­
ket value, the "before and after" method discussed above should be 
employed. 

A-20. Streets, highways, roads and alleys : Under established fed­
eral law, only nominal compensation is due for streets, highways, 
roads and alleys acquired by condemnation unless the streets must 
be replaced.1oe 

There are sound reasons behind this rule. By dedication to use as 
streets or highways, long narrow strips of larid are deprived of 
value except as thoroughfares, and, if there is no need to replace the 
street or highway, the condemnee sustained no loss from the taking 
but was benefited by being relieved of the cost of maintaining the 
lands as thoroughfares. 

This is not to say that the condemnor pays nothing for the land 
constituting the streets. As has been judicially stated, "It is custom­
ary to say that the value of the land in the streets and alleys is 
'reflected' in the value of the lots, and since this value must be paid 
for t~pon condemnation, it cannot be said that the condemnor 
acquired without cost the lands within the lines of the highway." 101 

'°' "The overwhelmtns wetsht of modern authority ta to tbe ell'ect that a muntctpaltt7, 
a county, a atate, or other publtc entity 111 entitled to compenaatlon tor the taktns of 
a etreet, road or other publtc htshway onl11 to t11e ezt~t t11at, a• a ,. .. .,,, o/ •1101' 
tal(ng, U u compelled to coutn1Ct a •11l>•Ut11te Mg1'10a11." (Emphaale by court.) Oa1'­
Jorn'4 v. U1tHed State., 169 F . 2d 914, 924 (C.A. 9, 1948) ; F,.anlU1t Oo11nt11, Oeorg(G 
v. UnHed State., 841 F . 2d 106 (C.A. IS, 1961S) ; Jla110,. an d OU11 OouncU o/ Bammor• 
v. U1tHed State•, HT F. 2d 786, 790 (C.A. 4, 1941S); UnUed State• v. De• Jlo(ne• 
Oo111tt11, 148 F. 2d 448, 449, 160 A.L.R. 91S3 (C.A. 8; 1941S), cert. den. 326 U.S. 743 ; Wood· 
vme v. United State•, 11S2· F . 2d 7315, 737 (C.A. 10, 1946) , cer t . den. 328 U.S. 842 : United 
State• v. 0011 o/ Neto. Yorl, 168 F. 2d 887, 889-890 · (C.A. 2, 1948) ; Wa.1'(119t0tl T. 

UflHed Statu, 214 F . 2d 88, 89, 42-44 (C.A. 9, 19154), cert. den. 848 U.S. 862; ct. :l'ort 
Worl1'

'°' 
, Tu. v. UnUed State•, 188 F. 2d 217, 222 (C.A. IS, 19151) . 

Ma11or attd OU11 Oo111tO(I o/ Bcaltlmore T. U1tUed Btatu, 147 F . 2d 786, 790 (C.A. 
4, 1941S). 
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In the case of the taking of land from a subdivider, t he justice of 
saying that the value of the streets is reflected in the abutting lots 
is even more evident, for there the suhdi\·ider has sold the lots at 
higher prices to begin with because they hnn' street frontage. Indeed, 
in most instances, the subdivider dedicates the strC'C'ts to public use 
free of charge because of the resulting enhancement. Thus, to force 
the condemnor to pay for streets as if they had a value of their own 
and to pny for the lots an enhanced value contingent upon their 
abutting upon the streets would he to <"ompel the rondemnor to pay 
twice for the streets. 

If there is a necessity for the governmental unit from which the 
street has been taken to replace the street, then the cost of that 
replacement becomes the measure of the condemnee's loss rather than 
mRrket value, the usual standard.108 

A- 21. Taylor Grazing Permits. A rancher is not entitled to compen­
sation for any value added to the fee by revocable permits authorizing 
the use of adjoining public lands issued under the Taylor Grazing Act, 
because such permits create no propery rights. Accordingly, the Gov­
ernment as condemnor may not be required to comp,~nsatc a condemnee 
for elements of value which the Government has created , or which it 
may have destroyed under the exercise of governmental authority. 
other than the power of eminent domain.108• 

B. DATA DOCUMENTATION AND APPRAISAL REPORTING 
STANDARDS 

B-1. Contents of appraisal report: The text of the appra isal report 
shall be d ivided into four parts as outlined below: 

PART I~INTRODUCTIO~ 

1. TIT/, E PA GE. This shall include (a) thP name and street nddresR ot the 
property, (b) the name ot t he individua l making the report, a nd (c) the effec­
tive date of the appraisal. 

2. TARLE OF CONTENT S. 
3. LRTTER OF TRANSMITTAL. 
4. PHOTOGRAPHS. Pictures shall show at least the front elevntlon of the 

major Improvements, plus any unusual t ea tu res. Tht>re ~hould also hP views ot 
the abutting properties on either side and that property dirt>C'tly oppositP. When 
a large number ot buildings are involved, in<'luding duplicates, ont> pkturt• may 
he used t or each type. Views ot the best compa rahleR should he ln<'luded when­
ever possible. Except for the overall view, photographs may he hound as pages 
facing the discussion or description which the photographs concern.10!lb All graphic 
material shall Include captions. 

1111 Uftlted 8tGtu "'· Olt11 o/ Nt10 Yort , 168 F . 2d 387, 889-390 (C.A. 2, 1948) . 
'*United 8tatu v. Fuller, 409 U.S. 488 (1973). 
- A1 noted, eupre1 p. 11, all photographs 11hould show the ldentlftcat ton of the pros>­

nt7, the date taken, and the name and addre88 ot the per80n tak tnr the 1•hotograph. 
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~. STATE/JENT OF LIMITING CONDITIONS AND ASSUMPTIONS. 
6. REFERENCES. It preferred, may be shown with appllcable approach. 

PABT II-FACTUAL DATA 

7. PURPOSE OF THE APPRAISAL. This shall Include the reason for the 
appraisal, and a deftnltlon ot all values required, and property rights appraised. 

8. LEGAL DESCRIPTION. This description shall be so complete as to 
properly Identity the property appraised. It lengthy, It should be referenced and 
Included In Part IV. It furnished by the Government and would require lengthy 
reproduction, Incorporate by reference only.'°' 

9. A.RE.-t, CITY .-tND NEIGHBORHOOD DA.TA.. Thie data (mostly social 
and economic ) should be kept to n minimum and should Include only such In· 
formation as directly affects the appraised property together with the ap­
praiser's conclusions as to slgnlftcant trends. 

10. PROP1'JRTY DAT.A : 
o. Site. De11crlb1> the soil, topography. mineral d1>poslts, easE>m1>nte, E'tc. A 

statE'ment must be made concerning the existence or nonexistence ot mineral 
deposits hnvlng a commercial value. In case of a partial taking, discuss accese 
both befor1> and after to remaining tract. Aleo discuss the detrimental and 
hasardous factors lnhE>rE>nt In the location ot the prop('rty.uo 

b. lmprnvrmr nta. This description may he hy narratlvE' or schedule torm 
and shall Include dlmE'nslons, cuhk and/or Sfluare foot mE>a11uremE>nts, and where 
appropriate, a stat1>mE>nt of the mE>thod of mea11urement used In determining 
rentahle areas such as full ftoor, multlt1>nan<'y, etc. 

e. Equipment. This shall be described by narrative or schedule form and 
shall Include all items ot equipment, Including a statement ot the type and pur­
pose ot the equlpm1>nt and Its state ot cannlhallzatlon. The <'urrent physical 
condition and relative use and obsolescence shall he stated tor each Item or 
group appraised, and, whenever applicable, the rE>palr or replacement require­
ments to bring the property to usable condition. 

Any related personalty or equipment, such as tenant trade ftxturE>s, which 
are not attached or considered part ot the realty, shall be separately Inven­
toried. Where applicable, these detachable or Individually owned items shall be 
separately valued. 

d. History. State briefly the purpose tor which the Improvements were de­
signed, datE's ot original construction and major renovation and/or additions ; 
Include, for privately nwned property, a ten-year record as to each parcel, ot 
all sales and, If possible, otrers to buy or sell, and recent lease ( s) ; It no sale 
In the past ten years, Include a report of the last sale. 

e. Aue111ed value and annual taz load. Include the current assessment and 
dollar amount ot rE'al estate taxes. It the property ls not taxed, the appraiser 

•A. more detailed 1tandard concerning the legal de11Crlptlon of the propert7 to be 
appralHd appean, 4rt/rG. See B-2, p. 88. 

uo Detrimental and ·basardoue factors are pre11ent to eome extent on practlcan1 all 
properties, with aome areaa and properties having mucll more serious facton of thle 
nature than are normal17 found. Appraisers should determine the t7pe1 of nul1ance1 
and detrimental facton present, auch as odors, undealrable bu1lne1111ee, dump1, land au1, 
noxlou1 wffdl, etc. With reapect to farm properties It la eapeclal17 Important that 
appraisers coDillder tbe area hasards euch aa noxloua weeda, Incidence of ball, iloodl 
and drought•, and annual variations ln crop 1leld1. Appraleere ehould Uet and deecrlbe 
all factors that mar be undesirable and estimate tbe extent of their elrect. 
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shall estimate the assessment In case It ls placed upon the tax roll, Rtate the 
rate, and give the dolla r amount of the ta:s: estimate. 

/. Zoning. Describe the zoning for subject and comparable properties (where 
Government owned, state what the zoning probably wlll be under private own­
ership), and If rezoning ls Imminent, discuss further under Item 11. w 

PART Ill-ANALY8E8 AND CONC,LU8ION8 

11. ANAl.-YSIS OF HIGHEST AND BEST USE. The r.eport shall state the 
highest and best use that can be made of the property (land and Improvements. 
and where applicable, machinery and e<1ulpment) for which there is a current 
market. The valuation shall be based on this use. 

12. r •. 4. ND VALUE. The appraiser's opinion of the value of the land shall be 
supported by con firmed sales of comparable, or nea rly comparable lands having 
like optimum uses. DllTerences shall be weighed and expla ined to show how 
they lndlca te the value of the land being a pp raised. 

13. Lt1.n: f::s7'/.11ATF. UY ('0 .llPARATn·B ,·.'1A Rllf.'T) Al'PUOACH. All 
comparnblt> sales used shall he confirmed by the buyer, seller, broker, or other 
person hnvlng knowledge of the price, terms and conditions ot sal(.'. Each com­
parnble shall be wt>lghed and explained in relation to the subject property to 
indicate the reasoning hehlnd the appraiser's final value estimate from this 
app1·oach. 

14. V.HATFJ ES7'1.'1 ATE BY COS?' APPROACH, IF Al'PLICAR T,E. This 
section shnll be In tht> form of computatlve data, arranged In sequence, begin­
ning with reproductlo11 or replacement cost, and shall state the source (book 
and page It a national service) of all figures used. The dollar amounts ot 
physical deterioration and functional and economic ousolescence, or the omis­
sion of same, shall be explained In narrative form. This procedure may be 
omitted on improvements, both real and pcraonal, for w hich only a salvage or 
scrap value ia estimated.u' 

Hi. VALUE ESTIMATE B Y I NCOME APPROACH, IF APPLICABf,E. This 
shall Include ndec1uate factua l da ta to support each figure and factor used and 
shall be arrnn~ed In detailed form to show at least (a ) estimated gross eco­
nomic rent or Income; ( b) allowance tor vacancy and credit losses; ( c) an 
Itemized t>Stlmate of total expenses Including re8erves for replacements.UI 

Capitalization Ol net Income shall be at the rate prevalllng for this type of 
pros)erty and location. The ca pitalization t echnique, method and rate used 
shall be explained In narrative form supported hy a statement of sources of 
rates an<i factors. 

16. I NTERPRETATION AND CORREL ATION OF ES7'!MATES. The ap­
praiser shall Interpret the foregoing estimates and shall state his reasons why 
one or more ot the conclusions reached In Items ( 13), ( 14), and ( 15) a re tn­
dkath·e ot the m1uket value of the property. 

17. CERTIFTCATION. This shall Include stntement that Contractor has no 
undisclosed Interest In property, that he has personally inspected the premises, 
datt> and 11mount of value estimate, etc. 

u1 !:lee In th is conneetlon B-3, ' nfrrs, p. 89. 
111 See In tbl" connection the dl1cu11lon under A- 6, 1uprrs, pp. 11-13. 
·~ Stt In tbla connection the dl1cu11lon under A- T, 1uprrs, pp. 13- 16. 
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PAHT IV-EXHIBITS AND ADDENDA 

18. LOCATION :\/Al'.'" (Within the city or area) 
l!l. COllf PARAT/l'E ll!Al' DATA. Show geogrnphlc locntion ot the appraised 

prop<'l't.\' nnd the compnrntlve parcels analyzed. 
20. DRT.4.TL OF THE COMP.4.RAT/l'E DA1'A. 
21. PLOT PLAN."' 
22. FLOOR PLA .'l'S."' (When needed to explain the value estimate.) 
23. O'I'HFW /'ERTI NEN1' EXHIBl7'S. 
24. QUALIFICATIONS. (Ot all Appraisers and/or Tectinlclans contributing 

to the report.) 

B- 2. Legal description of the property: It is essential that the 
appraiser obtain an accurat.e legal description of the property rights 
to be appraised and that he then appraise the exact property rights 
described. The appraiser should be furnished with such an accurate 
legal description when he receives the appraisal assignment. If for 
any reason that is not done, the appraiser is responsible for obtain­
ing an accurate legal description of the property rights to be 
appraised before endeavoring to make his appraisal. It should never 
be necessary for a client to be unable to adduce the testimony of an 
appraiser because he has not appraised the specific legal property 
r.ights involved. 

The appraiser should verify the lega.l description both "on the 
ground" as the physical inspection of the property is made and by 
comparing it with city or county maps; aerial maps, as available in 
county or other governmental offices; and with records available in 
tbe recorder's, auditor's, assessor's, tax collector's or other appropri­
ate city or county offices. If an error of significant importance is 
discovered, the appraiser should consult the person from whom the 
appraisal assignment was received before proceeding with the 
appraisal. If a minor error is discovered which it is believed will not 
effect the completion of the assignment, the appraiser should make 
a note of explanation in the appraisal report, making reference to 
it in the legal description given in the assignment. 

The rights the owner has must be determined whether such rights 
constitute a fee simple title, a life estate, an easement, leasehold or 
other property right. Easements, mineral rights, rights of way, or 
any exception in the description which limits the use of the propei:t;y 
or grants certain uses to others, should be carefully ascertained. It 
should be borne in mind that legal descriptions contained in letters 
seldom make any reference to easements or other exceptions. These 
items of information may have to be gained from interviews, inspec-

"'All mups nnd 11l11ns may be bound fts facing pnges o{l{l(lslte the description, tabula· 
tlon, or dlsC'us~lons tbey concern. 
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tion of the property, abstracts or certificates of title, title insurance 
policies, or other documents related to the subject property. 

B-3. Zoning regulations: Zoning is a factor to be considered in 
evaluating property. Accordingly, if the property to be appraised is 
in a zoned area, recite the restrictions in the appraisal report, giving 
particular attention to the effect on salability of the property. A 
more profitable operation than the use of the property at the time 
of the taking can be considered if the more profitable ope1·0.tion is 
one allowed by law to be carried out on the premises. 11s However, 
" • • • if existing zoning restrictions pl'eclu<le n more profitnble use, 
ordinarily such use should not be considered in the evnluation." 11 s 

Thus, if there is n reusonnble possibility thnt zoning classificntion 
will be chan~ed, this possibility should be considered in arriving nt 
the proper vnl ue : but it should be considered only to t he extent that 
the "possibility" would have affected the price which n. willin~ buyer 
would have offered for the property just prior to the taking. 115 

B-4. Updnting of apprm'.~als: When appraisals lrnve heen mnde 
any substantinl period in advance of the date of negotintions for 
purchase contracts or the filing of a petition requesting right of 
possession or n compln int or declaration of taking in rondemnation 
proceeding's, the appraisnls must be carefully reviewed nnd brought 
up to dnte in order to reflect current market ronditions. This is 
1·equire<l, notwithstanding' that it is incumbent upon the appraiser to 
1·ecognize the genernl market value trPnds nnd ca refully consider the 
vnlue of the property if offered for sn le O\'Cr a reasonnble period of 
t ime. Any rhnng-e in the value estimate attributable to trPndin~ or 
updating should he full y supported hy ncccptablP market e\' idence 
rntlwr than by reference to a market index based on unidentified 
information. 

For trial purposes, in order for the testimony of the appraiser to 
be accorded maximum wei~ht hy the tria l tribunnl, it is important 
that the npprnisnl reflects (1) the value as of the date of takin~ and 
(2) the precise estate described in the complnint or any nmendment 
therpof. Thnt date is normally the date on which a declnrntion of 
tak ing- is filed, or the dnte of possession if it preceded the date of 
filing- of a declarntion of takin,r. " 'here only n. complaint hns been 
fi led, without being accompanied by a, declaration of tnking, nnd 
possession hns not been tnken, the valuation is to be ns of the date of 
trial and it is important that npprnisals be updated accordingly. 

u• United Stat e. v. Jleodow Brool Club, 259 F. 2d 41, 45 (C.A . 2, 1958) . cert. den. 
358 U.S. 921. 
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R-:i. Evidence in legal proceedi?i9s: The appraiser must bear in 
mind that he mny be callecl upon, in condemnation proceedings or 
otherwise. to establish the rnlidity and competence of his estimates. 
He must, tlwrE>fore, familiarize himself with nnd be ~uided by basi0 
rnlE>s of trial HidE>nce so that his testimony will be admissible and 
of prohath·e value. Sinre, as a witness. he must be prepared to offer 
ronvinring- testimony. his report should contain an analysis of all 
fnct11a l cl a ta upon which his estimates are based. 

C. GENERAL STANDARDS OF A MISCELLANEOUS NATURE 

C-1. hnp01·ta11ce of thorough appraisals: Accurate appraisals, 
based upon sound legal principles 1md mnde by competent, qualified 
npprnisers, are necessary properly to protect the interests of the Gov­
ernment and to expedite payment of just compensation to property 
owners. 

All appraisals should be made with recognition of the possibility 
that the question of value may be litigated, since it is not possible 
to predetermine how many tracts within an area will be acquired 
by voluntary conveyance. Accordingly, in makinl! all appraisals, a 
complete, detailed inspection of the property and full consideration 
of applicable legal principles are necessary so that there may be an 
adequate presentation of the Government's case. 

The unique nature of land has Ion~ been recognized. With many 
expendible commodities, the field of duplication is practically 
unlimited and supply or production is capable of seasonal control 
to meet the demand. This is not so with land. This .fact places the 
real estate transaction- whose very heart is the fair market value 
estimate or appraisal- on a higher and more complicated plane 
thnn those involving expendible commodities. Accordingly, the im­
portance of sound appraisals cannot be overemphasized. This is so 
not only because the courts have established basic rules governing 
exercise of the power of eminent domain but because of the Govern­
ment's obli~ation to serve the general public and to protect the com­
mon welfare by paying just compensation whenever private prop.erty 
is needed for public use. 

C-2. Re.'lponsibility of the appraiser: As detailed further under 
the heading "Impartiality," infra, p. 42, it is expected that the 
appraiser will be unbiased in his work. He must exercise sound 
judgment based upon all known pertinent facts and circumstances 
and it is his responsibility to obtain knowledge of all pertinent facts 
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and circumstances which can be acquired with diligent inquiry and 
search. He must then weigh and consider the relevant facts with 
good judgment and make his decision, entirely on his own, in a 
sound professional manner, completely unbiased by any considera­
tion favoring either the owner or the Government. The appraisal 
report should be documented and supported so as to convince an 
impartial reader of the soundness of the appraiser's estimates, 
within the limits of integrity, judgment and ethies. 

If called upon to testify, the appraiser should marshal his facts 
irnd opinions so ns to adduce them in a clear, concise and sincere 
manner. It should never be necessary for court or counsel to request 
an appraiser to speak more loudly in order for him to be heard. Un­
less the jury, commissioners or court can hear him, the appraiser 
cannot possibly nchieve the very purpose of his employment, i.e., to 
convince the tribunal which will determine the award or verdict of 
the soundness of his estimate of value.1 The appraiser should set 
high standards of performance and he should render the best 
possible service. 

Appraisers are urged to bear in mind that the reputable member 
of his profession hns little to offer except his adequately supported 
judgment. To enjoy the fruits of his labor he must be the personifica­
tion of honesty and integrity. He can be counted on to do what is 
right nnd fnir. He will not barter his personal honor or lower his 
standards for personal gain. He rigidly must adhere to ethical rules 
of conduct in his relations with his employers and with the public. 
His most profitable and worthwhile asset is his· reputation for these 
things. If his appraisals are prepared in the true spirit of these 
high standards of personal service, the fulfillment of the appraiser's 
important responsibilities will be complete. 

In order to be properly prepared to testify as to value in court, 
and to render the utmost assistance to counsel in preparation for 
trial, it is necessary that appraisals for purposes of eminent domain 
be made with consideration being given to all relevant methods. 
·while the apprniser may be positive that only one method or theory 
is sound, neither he nor trial counsel can predict the scope of the 
cross-exnmination or the evidence which will be adduced by the 
opposing party, as to which the appraiser may be called to testify in 
rebuttal. Accordin#?ly, the appraiser should give thought to all pos­
sible methods and theories and be prepared to explain why he con­
siders those not relied upon to be irrelevant to the appraisal prob­
lem at hand. 
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C'-~. Im portirrlif.1J: It is not the function of an appraiser to be an 
a<lrn<.'ate. That is n role exclusi,·ely reserved to the attorney. The 
appraiser is employed to express his own opinion, which, to warrant 
being accorded weight, must be supported with factual data.111 

While it is important that an appraiser testify with sincecity in 
support of his views, it is also important that he bear in mmd that 
it is neither his property nor his money and his only function is to 
testify to his impartial opinion of value. When a witness assumes 
the role of an advocate he is apt to harm both himself and his client's 
case. 

An appraiser, whether staff or contract, who has a present, pros­
pective, or future interest in a property, the owners, mortgagees, or 
other lienholders is, for obvious reasons, ineligible to appraise the 
particular property. 

C-4. (}()11.trol of Compoaure: Appraisers have been well advised 
that "Cross-examination is the anvil of truth and you must be pre­
pared for a thorough hammering." 111 The author of that advice 
cautioned appraisers to bear in mind that it is the function of the 
cross-examiner to discredit the witnesses' testimony in the eyes of 
the jury and that if the witness loses his temper, the cross-examiner 
has largely accomplished his purpose since "Anger is the sign of 
defeat and capitulation." 111 

C-5. Contacting landowners: During the course of his personal 
inspection of a property being appraised, the appraiser is expected 
to see and talk personally to the owner or, in the owner's absence, 
his agent or representative. It is to be borne in mind that the 
appraiser is usually the first personal contact of the owner with a 
representative of the Government with important responsibilities in 
connection with the acquisition of his land!. The owner is generalJy 
a prime source of detailed information concerning the history, man­
ag<'ment and operat.io11 of his prop<'1·ty. In complinn<.'l' with the pro­
,·isions of Subsection ~01 ( ~) of P.L. !>1-().!(i, npprowd .Janunry 2, 
Hl71, 8-l Stat. l SD-1. lDOG, th<' ow1wr or· his designate<l reprC>sentnti\'e 

111 " • • • Opinion evld.ence without any eupport In the demon1tratlon and pby1lcal 
f8ct11, le not eubatantlal evidence. Opinion evidence le only 11 sood a1 the fact1 upon 
which It le baeed." Wa1h,11gto11 v. United 8tatn, 21' F . 2d 33, 43 (C.A. 9, 19154), cert. 
den. 348 U.S. 862. The eame Court of Appeals bad ·earlier etated that "Where unwar­
ranted tbeorlee of law or auumptlon1 of fact sulde the- npert and are ueed a1 a ba1l1 
for • alue by the Court, the- e•aluatlon will be eet aelde and the cauee remanded for 
new llndln11." UnHed 8tatn T . HoMltllw Pla,.taUon Co., 182 F . 2d 172, 178 (C.A. 9, 
19110) . cert. den. 340 U.S. 820; l11tenaaU011al Paper <Jo. T. u""'" 8ta,u, 227 F . 2d 
201, 2011 (C.A. II, 1955). 

117 Horgan, "Ten Courtroom Commandmc11t~ for .\pprnlscr1<," Rigllt o/ lVav (Vol. G. 
Xo. 5, Oct. 1950) , JI. 25. 

us Ibid. 
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must be given nn opportunity to nrcomp;my the appraiser during his 
inspection of the property. 

C-6. Contracting for appraisal services: Contracts for appraisal 
services will be let as a result of negotiations with adequately quali­
fied appraisal firms, corporations, or individuals in connection with 
specific appraisal problems. The appraisal of real estate is a recog­
nized profession governed by strict codes of ethics and, accordingly, 
negotiations for proposals should be conducted on an individual 
basis. 

C-7. Confidential nature of appraisals: Appruisers' valuations and 
supporting appraisal reports are confidential information and the 
itppruiser should not divulge his findings un<l opinions to anyone 
except authorized officials of the Government. 

C-8. Appraisal review: Under long established governmental 
procedures, each appraisal is carefully reviewed by a qualified re­
viewing appraiser of each ngency having acquisition responsibility 
to determine whether the appraisal is adequa.tely supported; whether 
it complies with recognized appraisal practices; and whether it con­
forms to governing legal premises as prescribed by legal counsel. 
Prior to adoption of appraisals of property having more than token 
value or involving highly complica.ted appraisal problems, the re­
viewing appraiser for each ap;ency will attach to the report a written 
memorandum indica.ting the scope of his review and supporting the 
action recommended by him. 
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5-15.000 STANDARDS FOR THE PREPARATION OF TITLE 
EVIDEN::E IN LAND ACQUISITION (1970) 

FOREWORD 

These standards for the preparation of title evidence incorporate 
cumulative experience of the Land Acquisition Section in the exam­
ination of thousands of titles involving tens of millions of dollars 
in real property 11.nnuaily. The standards are designed to meet 
present-day conditions, prnctices, and procedures. They are appli­
cnble throughout the United States to the most valuable city prop­
erties and the least valunble waste lands. They have been adopted 
to protect Federnl investments in real property ·by securing title 
evidence tailored to the vnlue of the property acquired and its 
attendant circumstnnces at reasonable charges with due regard to 
speed in the consumm11.tion of each transaction and due care for 
the right of property owners. 

The standards govern the preparation of evidence of title for 
all land acquisitions by the United States, by direct purchase from 
the owner, condemnation, donation or exchange, where the title is 
to be approved by the Attorney General or his delegee or condem­
nation proceedings are to be instituted. 

Public Law 91-393, approved September 1, 1970, 84 Stat. 835, 
nmending R.S. 355 of the Revised Statutes (40 U.S.C. 255) author­
ized the Attorney General to delegate, subject to his general super­
vision, his responsibility for the approval of titles to lands acquired 
by the United States to other departments and agencies under 
regulations promulgated by the Attorney General. Upon the request 
of such departments or agencies, title opinions of the Attorney 
General will be rendered under the practice prevailing prior to 
this amendment. 

Attention is invited to the revised form of title insurance policy 
and the form of endorsement thereto set out on pages 19 and 24. 
These forms have been approved by the American Land Title As­
sociation for use by its members and should be of material benefit 
both to the C':r0vernment and to the title companies. 

Where particular title questions arise which are not covered here, 
where title difficulties cannot be resolved readily, where the cost of 
title evidence or insurance seems disproportionately high compared 
to the value of the property being ncquired, or otherwise unnec­
essarily expensive, nnd where unrensonable delays nre foreseen or 
are incurred in securing tit.le evidence, or clearing title defects, the 
J...a.nd and Natural Resources J>ivision mny be consulted. We will 
render any assistance in resoh•ing such questions to accomplish a 
fair, efficient, economical, anrl ~xpeditious acquisition. 

SHIRO KASHIWA, 

AssilJtant Attorney General,; 
Land and Natural Resources Divi8Um.. 
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STANDARDS FOR THE PREPARATION OF 
TITLE EVIDENCE IN LAND ACQUISITIONS 

BY THE UNITED STATES 

The following standards have been prepared for the guidance 
of Government departments and agencies, vendors to the United 
States, attorneys of the Depttrtment of .Justice, and others having 
occasion to prepare or procure evidence of title and related papers 
in nil cases of acquisition of 111.nd by the lTnited States by purchase 
or condemnation. These standards supersede all previous rules on 
the subject. Thei r observance is required where the titles are to be 
approved by the Attorney Henernl or his deleg-ee and where the 
title is acqui red by condemnation unless exception is made in unusual 
<'i rcumstances. 

RESPONSIBILITY FOR PROCURING EVIDENCE OF TITLE 

In direct purchase cases it is the duty of the heads of the acquiring 
a~encies to furnish ne<'essnry evidence of title to land to be acquired 
by direct purchase, exchange, or donation, the expense of procuring 
the same to be paid out of the appropriations made for the respec­
ti ve depattments ( 40 n.s.c. 255, as amended). 

In condemnation proceedings, generally, the necessary evidence 
of title is made available to the Department by the acquiring agency. 
In compliance with applicable standards, title evidence conforming 
to the requirements of the Department should be obtained from· 
approved abstrncters or title companies. Contracts for the title evi­
dence should include as a separate item the costs of any necessary 
continuation of the evidence of title. 

Title evidence must be obtained promptly to avoid delay in pay­
ment to lnndowners and to permit early consummation of purchases 
nnd closing- of condemnation proceedings. 

EVIDENCE OF TITLE ACCEPTABLE TO PRUDENT AT· 
TORNEYS AND TITLE EXAMINERS IN THE LOCALITY 
IN WHICH THE LAND IS SITUATED WILL ORDINARILY 
BE ACCEPT ABLE TO THE DEPARTMENT 

One of the following types of evidence should be obtained after 
considering local practice, reliability, security, economy, efficiency 
and speed : 

1 
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(a) Abstracts of tit le prepured in 1tccordance with the require· 
ments of these instructions, by approved abstracters, or by qualified 
and competent nbstrncters employed by n department or agency of 
the Government. 

(b) Certificate of title (see fo rm on page 14) prepared in acc·ord · 
ance with the requirements set forth below concerning form and 
contents of certificates of ti tle, hy approved title corporations in 
jurisd ictions where corporations may legally issue such certificates. 

(c) Owners' duplil'ate certificates of title issued pursuant to satis­
factory state systems of tit.le re#?istrat.ion similar to the Torrens 
system. 
· ( d) Copies of public title records duly authenticated by their 

official custodian or certified by an approved abstracter. 
(e) Title insurance policies (see form on page 19) prepared, in 

accordance with the requirements set fort.h in these standards, by 
approved insurance corporations. 

( f) Any other sittisfnctory evidence of title. 
Ordinitrily one nbstraC't, certificate or policy will be obtained for 

all interests in ench contig-uous area of land in the same ownership. 
Lands will be deemed to be contiguous ttlthough portions thereof are 
separated by roads, railroads or other rights of way, streams, etc. 
Where oil, ~as and mineral interests are not to be acquired, all 
leases and other instruments relating to such instruments should be 
omitted from the title evidence pursuant to the contracts therefor. 

QUALIFICATIONS OF ABSTRACTERS AND 
TITLE COMPANIES 

All title evidence must be obtained from attorneys, abstracters or 
t.itle companies approved by the Department or the authorized 
department or agency for the preparntion of such evidence in the 
jurisdiction in which the lands are situated. To obtain approval, 
there should be submitted for consideration information as to the 
experience and training; organization and title plant of any title 
corporation; system of examining and abstracting title ; financial 
rosponsibility (if a corporation) ; reputation in the community; and 
whether statutory bonding and other requirements have been com­
plied with. 

Individual abstracters must be attorneys at law or professional or 
official abstracters qualified and authorized by law to preps.re and 
certify to abstracts; have no interest in the land to be acquired; 
and not be related to the vendors. 

Title companies must be qualified and authorized by law to furnish 
abstracts, certificates of title, or title insurance policies in the state 
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where the land lies; and have e.ither its home office or a well­
established branch office located in the state where the land lies. 

FORM AND CONTENTS OF ABSTRACTS 

In some sections of the country, and in many of the large cities, 
nbstracts are prepared by an incorporated title company or by a 
professional or official abstracter, not necessarily . an attorney. In 
other sections of the country the abstracts are prepared by an attor­
ney who nlso obtains curative data an? frequently supplements the 
nbstract with a history of the title and his opinion as to its suffi­
ciency. The following requirements are, therefore, subject to modifi­
cation to adapt them to the type of abstract commonly in use in the 
locality where the land is situated: 

(a) Form and 1.irrangement.-The abstract should be printed or 
typewritten (or consist of photostatic copies of original documents), 
and the description of the land covered by the abstract should appear 
on a caption page. Where the descriptions in abstracted items are the 
snme as those contained in the captions; or in preceding instruments, 
the descriptions should not be· recopied, but the abstracters should 
indicate that the same lands are involved. The various entries should 
be numbered and appear in the chronological sequence of recording. 
Affidavits nnd other papers submitted by the abstracter with the 
abstract should be numbered or lettered and referred to by such 
number or letter in the item of the abstract to which they relate. 

(b) Contents, in general.-The abstract should contain a sufficient 
summary of the material portions of every recorded instrument, 
affecttpg the title to the land described in the caption~ to enable the 
~xaminer to determine the nature and effect of such instruments. 
No attempt is made to specify all items which must be shown in the 
abstract, but the following, which are sometimes omitted, must be 
shown exnctly ns they appear in the records: The marital status of 
1\ll gmntors and ~rnnt.ees; the consideration nnd receipt thereof; the 
dntes of execution, witnesses where necessary, acknowledgment, and 
recordatio'n of ench instrument; nnd the due date of any unsatisfied 
mortgn#.tes or deeds of trust, the amount of the indebtedness secured 
thereby; nnd any reservntions, limitations or conditions. Releases of 
homestead, dower, and other statutory rights should be affirmatively 
~hown. Where titles to separate parcels are derived from a common 
preceding chain of title, a master abstract should be prepared and 
supplemented by individual nbstrncts. 

( c) Abstracts contnininl! instruments which do not affect the title 
or do not refer to or mention t.he land covered by the abstrtl.ct are 
not acceptnble and the abstrncter is not entitled to receive pl\yment 
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for such extraneous material. Also, abstracts which contain illegible 
photostats of instruments are not acceptable. 

Period of Search 

For the purposes of this paragraph, "title instrument" means any 
recorded instrument purporting to evidence the transfer of a fee 
simple title (other than as security for debt), including patents, · 
direct deeds of conveyance, deeds by trustees, referees, guardians, 
executors, administrators, masters, or sheriffs, wills or decrees of 
descent, and also decrees, judgments or orders of courts of competent 
jurisdiction purporting to quiet, confirm, or establ ish title in fee 
simple. The " period of search," referred to in each of the numbered 
subparagraphs hereinafter set out, means the number of years of 
continuous coverage by an abstract of the record beginning with a 
title instrument recorded at least the requi red minimum number of 
years prior to th~ date of the abstracter 's certificate. Regardless of 
the applicable period of search, all abstracts must contain or be 
accompanied by proof that the title was originally divested from 
the sovereign by patent or grant of the land involved. All mineral 
or other reservations to the sovereign shall be specifically noted. All 
instruments antedating the applicable period of search which are 
disclosed by instruments recorded within the period of search and 
which contain reservations, exceptions, restrictions, limitations, or 
other rights or interests or impose conditions or liens possibly out­
standing or affecting the title, must be shown. Subject to all the 
foregoing provisions of this paragraph, the periods of search shall 
be as follows: 

(1) A minimum of 60 years as to all acquisitions (including ease­
ments) except those mentioned in the followinll subparagraphs (2), 
(3), (4), and (5). 

(2) A minimum of 80 years as to all trncts to be acquired for 
considerations in excess of $100,000.00 and as to Federal building 
sites. 

(3) A minimum of 40 years as to lands of small value. 
( 4) A minimum of 25 yea.rs as to the acquisition of easements 

to be acquired for considerations in excess of $100 but not in excess 
of $5,000.00 as follows: For telephone and telegraph lines, electric 
transmission lines, channel excavation, relocation of utilities such 
as fire alarm systems, water mains and pipes, pipelines, railroad 
spurs for temporary use in transporting materials for construction 
purposes, access and other roads, highways, spoil disposal, intermit­
tent flowage (where the estimated frequency of flooding is not 
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oftener than 5 years), borrow pits, and other uses of the general 
character and type of those herein specified. 

( 5) As to easements to be acquired for considerations of $100 or 
less and temporary use or term takings in condemnation proceedings 
involving the payment of an estimated rental of $2,500 or less per 
annum, last owner searches showing the owner under the last deed 
of record and encumbrances against the title under which the 
abstracters or title companies assume no liability and without regard 
to the period of search may be accepted as satisfactory title evidence. 

(6) Abstracts relating to acquisitimls of all other easements must 
be prepared in accordance with the applicable preceding subp1trl\­
graphs in the same manner as abstracts relating to fee simple titles. 

Records Lost or Destroyed 

Where title records, for the full periods of search required above, 
have been lost or destroyed, or are otherwise permanently unavail­
able, the abstract should begin with the first available record and 
be supplemented by the following: 

( 1) A certificate of the abstracter as to the fact of the loss or 
destruction of the records, that no reservations, limitations, encum­
brances, or defects in the title are known to the abstracter, and that 
the beginning point of the abstract is accepted by competent attor­
neys in the community,. and either: 

(a) Proof of compliance with requirements of. statutory pro­
ceedings, if any, to establish titles affected by the loss or destruc­
tion of the records; or 

(b) Secondary documentary evidence, complying with statutory 
requirements, which, if offered in a ju~icial proceeding, would be 
admissible as evidence of title, and evidence of title by adverse 
possession as provided in the instructions set out below under 
Adverse Possession. 

Wills and Probate Proceedin•s 

Wills should be reproduced in full . Essential portions of probate 
proceedings disclosing all material facts of record must be shown, 
including, for example, the petition, names and ages, and the in­
competency, if any, of parties in interest as shown by the record; 
proof of service of citations; date of approval of bond; issuance of 
letters testamentary; publication of notices or other action necessary 
to start the running of any statutes of limitations; ancillary probate 
of the will in the jurisdiction where t~e land lies, if the original 
probate were elsewhere; guardianship proceedin~ of nny p1trties 
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who are incompetent; and whether estat e and inheritance taxes have 
been paid or releases thereof obtained. 

When title has been or is to be conveyed by administrator's or 
executor's deed, the court orders or othef authority of the fiduciary 
and sufficient portions of the proceedings to demonstrate their regu­
larity must be shown. 
If the title has been or is to be conveyed by the devisees, the 

abstract should show whether all specific legacies~ debts, and taxes 
have been paid, and where necessary whether there has been final 
distribution of the estate, discharge · of the executor, and closing 
of the estate. 

Title by Descent 

In every instance where title has passed by descent, the abstract 
should show whether there has been administration on the estate, 
and in case of administration, the abstract should show sufficient 
portions of the record of the proceeding to determine whether nec­
essary jurisdictional facts existed and statutory requirements essen­
tial to the validity of the proceeding were observed, including 
service of necessary notices, qualifications of the administrator, and 
the date of the approval of his bond or other action necessary to 
start the running of any statutes of limitation. 

If there has been administration, but title has been or is to be 
conveyed by deed of the intestate's heirs as established in the pro­
ceeding, the abstract should show the correct names of all persons 
determined to be heirs as they appear in the proceeding, and should 
also show whether debts and charges, including all taxes against the 
estate, have been paid or provided for, and, where necessary, whether 
there has been final distribution of the estate and discharge of the 
administrator. 

Whether or not there has been administration, if the conveyance 
to the United States is to be made by the intestate's heirs, and the 
intestate's heirs have not been established in a judicial proceeding, 
determination of heirship will be required as hereinafter provided. 

Foreclosure Proceedings 

In all cases involving foreclosure proceedings the abstract should 
disclose .sufficient of the mortgage foreclosed to determine the val­
idity and effect of the foreclosure, including the sum secured, d~­
scription of the premises, conditions of the mortgage, signatures, 
dates of execution and recording, and the nature of the default. 

If the foreclosure is by judicial proceeding, the abstract should 

MARCH 20, 1984 
Ch. 15, p. 6 

1984 USAM (superseded)



7 

show the names of all persons made parties to the foreclosure case 
and sufficient portions of the record to determine the jurisdiction 
of the court, the regularity of the proceeding, whether all necessary 
parties had proper notice, and whether the provisions of the fore­
closure statute were adequately observed. 

If foreclosure is under a power of sale, the terms of the power, 
compliance or noncompliance therewith and with applicable statutory 
provisions, should appear. Partial or installment foreclosures, con­
t.inuing the balance of the mortgage in effect, must be affirmatively 
shown. 

Salee by Receivers, Execution Sales, Tax Sales, 
Divorces, and Other J udiclal Proceedings 

The abstract should fully disclose sufficient portions of the record 
of all sales by receivers, execution sales, tax sales, divorces, and 
other judicial proceedings affecting the title to the land to be ac­
quired, to determine the legal effect of such sales or proceedings, 
nnd whether all statutory requirements have been observed and the 
time for redemption, appeal, or reopening the matter has expired. 

Sales by Trustees and Others in a Fiduciary or 
Representative Capacity 

The abstract should contain all essential parts of trust instruments, 
powers of attorney, and of the record of any court proceedings con­
forring authority for conveyances in the chain of title by fiduciaries 
or persons acting in a representative capacity, and show whether 
the purchaser is relieved of the responsibility for the application of 
the purchase price. Any conditions or limitations on the authority 
of a fiduciary or representative, contained in such instruments or 
proceedings, or in any deed to the trustee, or to the beneficiary or 
principal for whom such trustee or representative is acting, should 
be fully set forth and, where possible, the abstract should show 
whether such conditions have been fulfilled . 

Search for Liens of Judgments and Decrees of 
Federal Courts 

Search is required of the Federal court records in all divisions 
of the district where the land lies for possible liens of judgments 
and decrees of and cases pending in Federal courts in those states 
which have not enacted a statute authorizing the judgments and 
decrees of the United States courts to be registered, recorded, docket­
ed, indexed, or otherwise conformed to the rules and requirements 
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relating to the judgments and decrees of the courts of the sta.te. 
(28 u.s.c. 1962.) 

In those states which have enacted such conformity statutes (in 
accordance with the provisions of 28 U.S.C. 1962), no search of the 
Federal court records is necessary for liiens of jucigments and decrees, 
unless under state law judgments and decrees of the state courts 
become liens on the property of the jud~ment debtor in the county 
where rendered, upon entry in the court where rendered, in which 
case search of the Federal court records is necessary if those records 
are located in the county in which the fand is situated. 

Dedication and Vacation of Streets and Alleys 

Where the land includes streets or alley areas, dedicated or vacated, 
there must be shown all matters of record affecting the ownership 
of such areas, including the following .: 

(a) The complete proceeding had upon such dedication and, 
if vacated, the vacation proceedings. 

(b) All facts of record bearing on the existence or elimination 
of prior rights of the public, prescriptive or other wise, and 
rights of public utiliiies, if any. 

Special Assessments for Improvements, 
School Districts, Etc. 

Abstracts containing references to assessments for drainage, school, 
or other special improvement districts, water, paving, sewer and 
other assessments, should set out, in addition to the current and 
delinquent assessments, the total benefit assessments and charges 
against the land, and should contain references to the statutes 
creating the districts and establishing the liens. 

Abstracter's Certificate 

A satisfactory certificate of the abstracter must be made a part of 
the abstract. Generally, certificates wiH be acceptable if in the form 
approved by a title association of recognized standing in the state 
where the land is situated and if the abstracter certifies that he has 
examined all public records pertaining to the title for the required 
period of search, and that a ll matters of record affecting the title 
are correctly shown in the abstract. In those states where the liability 
of the abstracter is based upon the contract to search the title, the 
certificate should contain a statement that the abstract is furnished 
to the United States of America (or its grantor) and assigns. Other­
wise, and generally, the certificate should not be limited to any con­
tracting party, other person or corporation. 
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FORM AND CONTENTS OF CERTIFICATES OF TITLE AND 
TITLE INSURANCE POLICIES 

Preliminary reports or binders, when satisfactory in form, of 
approved title companies based upon a preliminRry search and com­
mitting such companies to issue final certificates of title or title 
insurance policies in the approved form , will be accepted, as a basis 
for preliminary opinions which contemplate further submission of 
the matter for final approval of title. See forms on pages 14 and. 
19 of these standards. 

The certificate of title, title reportS and binders must disclose the 
name of each person in whom title to any interest is vested of record 
or known to the company. Where the subsurface easements or other 
interests in the property to be acquired are owned by persons other 
than the owners of the fee title, the present record ownership of each 
such outstanding estate or interest and all dn.ta of record relating 
thereto or sufficient portions thereof shall be shown in the certificate 
of title or data relating to such interests. The addresses of all parties 
having any interest in the lands must be set out where this informa­
tion is disclosed by the public records or known to the company. 

Schedule "B" of the certificate or report must disclose all essential 
information on matters affecting the title which are set up in the 
schedule as exceptions or objections to the title. Schedule "B" shall 
not set forth exceptions or objections in general terms or by refer­
ence to deeds, instruments, proceedings or other matters of record, 
without including copies or a sufficient abstract or digest of the 
instruments or the proceedings or other matters of record creating 
or imposing the rights, interests, or encumbrances mentioned in 
Schedule "B," to enable an attorney examinin~ the certificate to 
determine the nature and extent of such matters and their effect 
on the validity of the title to the land described in Schedule "A." 
The names of the persons holding such interests from whom releases 
must be obtained must be furnished by t.he company, if known. 

Period of Search 

In general, certificates of title and title i nsumnce policies based 
upon a search of all records affecting the title and unqualified as to 
the period of search are preferred and should be issued. However, 
as to specific types of easements as defined in the instructions relating 
to abstracts, certificates of title or title insurance policies may be 
limited to the periods of search presrriberl in those instructions 
provided the certificates or policies contain statements to the effect 
that the title of the sovereign has been divested, and set forth any 
reservations which are contained in the patents or grants. 
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Limitation of Liability 

A certificate of title or title insurance policy by one title company 
for a single acquisition valued at more than 25 percent of the ad­
mitted assets (after deducting existing liabilities secured or unsecured 
and excluding any trust or escrow funds) of the issuing company is 
not acceptable. 

Generally, certificates of title or title insurance policies shall not 
limit the liability of the title company to n sum less than 50 percent 
of the reasonable value of the property; however, ns to acquisitions 
valued at more than $50,000, the limitation of linbility of the issuing 
title company under the certificate of title or title insurance policy 
may be limited to 50 percent of the first $50,000 and 25 percent of 
that portion of the value in excess of that 1imount. Certificates of 
title and title insurance policies which provide that the llnite<l States 
is required as co-insurer or otherwise to assume 1rny portion of the 
limited liability are not acceptable. 

PLATS 

The title evidence should include or be accompanied by a plat or 
plan, based on a survey by a competent surveyor or engineer, suffi­
cient to enable the examining attorney to locate the land described 
in the title evidence. Any encroachments or rights of way, on or over 
the land, should be shown or noted on the plat. If the land is 
described by metes and bounds, or by lands of ·adjoining owners, 
abutting streets, ways, etc., its boundaries should be defined on the 
plat by courses, distances, and monuments, natural or otherwise, 
and the ownership and contiguous boundaries of adjoining lands and 
names of abutting streets, ways, etc. When the land is part of a 
subdivision, a copy of the subdivision plat, or the section thereof in 
which the land is located, should be submitted. If necessary to identi­
fy the land with a United States patent or a state grant which i~ the 
source of title, a plat of the land being acquired should be super­
imposed on a copy of the plat of the United States survey or state 
grant. If the land being acquired is part of a larger tract described 
in an abstract, it should, when necessary for its identification, be 
shown drawn to a common scale on a map showing the larger tract 
and any successive diminishing tracts. 

SUPPLEMENTAL AND SUPPORTING TITLE EVIDENCE 

The closing of transactions is often delayed due to failure to 
supply necessary supporting title data. Requirements covering some 
of these items are indicated below. 
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Salee by Corporations 

Primate corporations.-The title evidence should contain or be 
accompanied by sufficient portions of the charters or other records 
of corporations, conveying to the United States, to determine the 
power of the corporations to hold and convey real estate and the 
validity of such conveyances. In jurisdictions where franchise taxes 
are a lien, or where nonpayment of such taxes or. failure to file 
.required reports or statements suspends or terminates a corporation's 
power to do business or transfer proper~y, the title evidence should 
also be accompanied by a certificate or statement of the proper 
state officer showing payment of such taxes and that the corpora.tion 
is in good standing. A certified copy of the resolution of the proper 
corporate body, authorizing the conveyance to the United States, 
is required. In case of conveyances of all or substantially all of the 
real estate of such a corporation, a certified copy of a resolution · 
authorizing the conveyance, enacted in compliance with pertinent 
statutory requirements at a meeting of stockholders, is necessary. 

Public corporations.-Where the title evidence discloses a public 
corporation as grantor in the chain of title, or the vend_or to the 
United States is a public corporation, the title evidence should in­
clude or be accompanied by sufficient portions of the charter, resolu·­
tions, or other source of authority of each such corporation to convey 
land, and also with evidence of compliance with all statutory re­
quirements n~ry to the transfer of a. valid title. 

Determination of Heirship 

When the conveyance to the United Stntes is by the intestate's 
heirs and there has been no judicial determination of heirship, the 
fact that the grantors· are all the heirs of the deceased must be 
judicially established where practicable. If such judicial determina­
tion is impracticable, proof of heirship must be shown by acceptable 
affidavits (see form on page 18) of the grantors and, if possible, of 
two or mor_e disinterested reputable persons having knowledge of 
the facts. 

Adverse Possession 

Evidence of adverse possession, when required, must include satis­
factory affidavits of possession, which shall contain the following : 

(a) Execution by three or more reputable persons living in the 
vicinity of the land and having no interest in the sale of the 
property; 

l-'.ARCH 20 , 1984 
Ch. 15, p. 11 

1984 USAM (superseded)



12 

(b) Identification of the land and a statement of the character, 
extent, and duration of possession for at least as long as the maxi­
mum local statutory period of limitations, prescriptions, or ad­
verse possession, but not less than 22 years; and 

(c) All necessary facts fully set out, together with convincing 
proof of the establishment of title by ndverse possession under 
local law. The affidavits should not contain mere conclusions of 
the affiant.s. 
In cases where larlte tracts of land arc heini,r acqui red whirh 

embrace what formerly were smaller tracts, the affidavits of adverse 
possession must relate specifically to the component parts of such 
t racts and contain sufficient facts to establish adverse possession to 
each such part. 

Where two or more ~rants, patents, or transfers affect the same 
land, t.he exact location of the land over which the acts of possession 
nre relied upon must be shown on a map and by the affidavits. 

Where the acquiring agency does not contemplate acqu isition of 
the land subject to mineral, or other rights or easements of any 
kind appcarin~ in the chain of t itle, such affidavits must show 
convincin~ proof of adverse pas.session a~ainst any and all such 
ri,:?ht.c;; or interests. 

Unrecorded Title Papers 

In n.11 cnses any unrecorded title papers and copies of resolutions, 
ordinances, and title opinions containin~ references to statutes or 
cases in point relating to the condition of the title ·or object ions 
thereto with respect to such land, which may be available to the 
vendor, should accompany the title evidence. 

Final and Continuation Title Evidence 

(a) In direct purchases: 
( 1) Abstracts must be continued to and including the recorda­

tion of the deed to the United States nnd any necessary curative 
data. 

(2) Final certificates of title or title insurn.nce policies must be 
based on a search of the records from the dates of the preliminary 
certificate reports or title binders to the date of the recordation of 
the deed to the United St.ates, which must cert.ify to or guarantee 

the titl e of the United States, which wits acqu ired under the deed. 
(b) In condemnation cases: 

(1) The abstract must be continued to the date of the filing 
of li-Y pende11«1 or other notice in the proceedings. 

(2) A supplemental certificate of t it le or continuntion title 
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report binder or endorsement based on a search of the records to 
the date of the filing of notice in the condemnation proceMing 
must be obtained. No final certificate or policy is required provided 
the preliminary certificate report or binder does not limit the 
title company's liability or the company assumes the required 
financial liability and the certificate, report or binder contains no 
provision under which the issuing company denies liability for 
losses if the final certificate or policy is not issued. 

Deed to the Unit~ States 

The deed to the United States should conform to local statutory 
requirements and generally adhere to the following requirements: 

(a) Be a general warranty deed; however, this requirement may 
be waived, upon a proper showing, as to conveyances by states, 
municipal corporations, and fiduciaries and other persons acting 
solely in a representative capacity. 
(b) Disclose the capacity in which any grantor acts who con­
veys in other than an individual capacity. 

( c) Show the name of the grantor in the body of the deed and 
its acknowledgment, be signed by him, exactly as his name appears 

as grantee in the conveyance to him; and account for any un­
avoidable difference by a recital identifyin~ the grantor with the 
grantee in the preceding conveyance. 

( d) Disclose the marital status of each grantor. 
( e) Recite the true consideration and the receipt thereof. 
( f) Convey the land to the "United States of America and its 

assigns." 
(g) Contain a proper description of the land. 
(h) Convey a11 the right, title and interest of the grantor in 

and to any alleys, streets, ways, strips, or gores abutting or ad­
joining the land. 

( i) Contain no reservations or exceptions not approved by the 
department or agency of the Government acquiring the land; 
however, when land is to be conveyed subject to certain rights, 
such as easements or mineral rights thou~ht to be outstanding in 
third parties, they must not be e~cepted from the conveyance, but 
the deed should be framed to convey al1 the grantor's right, title, 
and interest lt'Ubject to the outstanding ri~hts, unless the contract 
or option expressly provides otherwise. 

(j) Refer to the deed(s) to the grantor(s), or other source of 
grantor's title, by book, page, and place of record, wherever cus­
tomary or required by statute. 

(k) Contain a reference to the name of the &1Z0ncy for which 
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the lands are being acquired. This statement should follow the de­
scription of the land and in no instance should it be included in 
the granting, habendum or warranty provisions of the deed. 

(l) Release all rights of homestead, dower, curtesy, and other 
interests of the grantor's spouse, as required by local law. 

(m) Be signed, sealed, attested, and acknowledged by a ll 
grantors and their spouses, as required by local law. 

( n) If executed by a corporation, be signed fo the full and 
correct name of the corporation by its duly authorized officer or 
officers, sealed with the corporate seal, attested and acknowledged, 
as required by local law. 

( o) If executed by an attorney in fact be signed in the 1mme 
of the principal by the attorney, properly acknowledged by the 
attorney as the free act and deed of the principal, and be accom­
panied by the original or a certified copy of the power of attorney 
and satisfactory proof that the principal was living and the power 
in force at the time of its exercise. 

( p ) Have affixed sufficient documentary revenue stamps. 

Certificate of Possession 

There must be submitted, as part of the title evidence, a certificate 
of possession, based on an inspection and inquiry made at the time of 
the closing of the purchase or as of the date of taking in condemna­
tion, by a duly authorized employee of the acquiring agency, or by 
an attorney of the Department of Justice. The certificate of pos­
session must be in form approved by the Department of .Justice. The 
standard form of certificate (see form on page 16) should be usrd 
in all acquisitions. 

The interest or claim of any persons other than the record owners 
who are occupying or using any part of the lands should be ascer­
tained and if possible disclaimers should be obtained from such 
persons (see form on page 17). In the event such person or persons 
claim other than a tenant's or lessee's interest a qu itclaim deed 
should be obtained and recorded. 

CERTIFICATE OF TITLE 

Name of title company -------------- Address --------------· 
To (------- ----------- and) United States of America: 
The ------------------, a Corporation organized and existing 

under the laws of the Stii.te of __________________ , with its principal 
office in the City of _____ ___ __________ , certifies that it has [made] 
I obtained a report showing] a thorough search of the title to the 
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property described in Schedule A hereof, beginning with the 
------------ day of ________________ , 19 ____ , and hereby certifies 
that the title to said property was indefeasibly vested in fee simple 
of record in ------------------ as of the ---------- day of 
----------~-------, 19 ____ , free and clear of all encumbrances, 
defects, interests, and aJJ other matters whatsoever, either of record 
or otherwise known to the corporation, impairing or adversely 
affecting the title to said property, except as shown in Schedule B 
hereof. 

The maximum liability of the und~rsigned under this certificate 
is limited to the sum of $--------------· 

In consideration of the premium paid, this certificate is issued for 
the use and benefit of (said -------------- and) the United States 
of America (and each of them). 

In Witness Whereof, said Corporation has caused these presents 
to be signed in its name and behalf, sealed with its corporate seal, 
and delivered by its proper officers thereunto duly authorized, as of 
the date last above mentioned. 

(Name of title company) 

By 
(Title of ezecuttnr olftcer) 

Attest: 

(Title of attesting officer) 

ScHEDULE A 

The property covered by this certificate is accurately and fully 

described as follows --------------------------------------------

SCHEDULE B 

The property described in Schedule A hereof is free and clear 
from all interests, encumbrances, and defects of title and all other 
matters whatsoever of record, or which, though not of record, are 
known to this corporation to exist, impairing or adversely affecting 
the title to said property, except the following: 
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CERTIFICATE OF INSPECTION AND POSSESSION 

I, ------------------ a ------------------ of the Department 
of ____ __ :... ___ ________ __ , hereby certify that on the --- ------- day 
of _____ _____ _________ , 19 ___ , I made a personal examination and 
inspect ion of that certain tract or pa.reel of land situated in the 
County of --------------------, State of ____________ , designated 
ns Tract No. _________ , and containing --- - ----- acres {proposed to 
he) acquired by the United States of America in connection with the 
_ -- __ -- ________ _______ __ Project, fr<?m ____ ___ ----- __________ - - -

(In the condemnation proceeding entitled ---------------------­
Civil No. ------------· ) 

1. That I am fully informed as to the boundaries, lines and 
corners of said tract; that I found no evidence of any work or 
labor having been performed or any materials having been furnished 
in connection with the making of any repairs or improvements on 
s11id land ; and that I made careful inquiry of the above-named 
vendor (and of the occupants of said land) and ascertained that 
nothing had been done on or about said premises within the past 
- --- months that would entitle any person to a lien upon said 
premises for work or labor performed or materials furnished. 

2. That I also made inquiry of the above-named vendor (and of 
all occupants of said land) as to his (their) rights of possession and 
t he rights of possession of any person or persons known to him 
(them) , and neither found any evidence nor obtained any informa­
tion showing or tending to show that any person had any rights of 
possession or other interest in said premises adverse to the rights of 
the above-named vendor or the United States of America. 

3. That I was informed by the above-named vendor (and by all 
other occupants) that to the best of his (their) knowledge and 
belief there is no outstanding unrecorded deed, mortgage, lease, 
contr~ct, or other instrument adversely affecting the title to said 
premises. 

4. That to the best of my knowledge and belief n.f ter actual and 
diligent inquiry and physical inspection of said premises there. is no 
evidence whatever of any vested or accrued water rights for mining, 
agricultural, manufacturing, or other purpose; nor any ditches or 
canals constructed by or being used thereon under authority of the 
United States, nor any exploration or operations whatever for the 
development of coal, oil, gas, or other minerals on said lands; and 
that there are no possessory rights now in existence owned or being 
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actively exercised by any third party under any reservation con­
tained in any patent or patents heretofore issued by the United 
States for said land. 

5. That to the best of my knowledge and belief based upon actual 
nnd diligent inquiry there is no outstanding right whatsoever in 
any person to the possession of said premises nor any outstanding 
right, title, interest, lien, or estate, existing or being asserted in or 
to said premises except such as are disclosed and evidenced by the 
public records. 

6. That said premises are now wholly unoccupied and vacant except 
for the occupancy of ------------------ as tenant(s) at will, from ' 
whom disclaimer(s) of all right, title, and interest in and to said 
premises, executed on the -------- day of ----------------, 19 ___ , 
has (have) been obtained. The property is also occupied by the 
following : 

Name Interest claimed 
Dated this ____________ day of _____ _______ , 19 ___ . 

Approved: 

DISCLAIMER 

County of -------------·--------- ss · 
State of --------- ------ --------- · 

We (I) ------------------------ (wife) (husband), being first 
duly sworn, depose and say (deposes and says) that we are (I am) 
occupying all (a part) of the land (proposed to be) acquired by the 
United States of Americn from --------------------, described as 
-------- acres, Tract No. ___ __________ , lying in---'--------------
County, State of ________________ , and do hereby aver that we are 
(I am) occupying said lnnd as the tenants (tenant) of ---------­
----------- --- ; that we (I) claim no right, title, lien or interest 
in and to the above-described premises or any part thereof by reason 
of said tenancy or otherwise and will vacate said premises upon 
demand for the possession of said lands by the United States of 
America. 

Dated this ________ day of ___________ _ , 19 ___ , 

(Tenant) 
Witnesses: 

(Spouse) 
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AFFIDAVIT OF HEIRSHIP 
I, ------------- ---- ------------- __ - --- -------------_, residing 

(Name of aftlantl 

at ---------------------- ------- --------- ---- in - - ----- - ------
____________________ , ___

<Stree
_____

t 
_
and 
____

numb
_____

er) 
__ , --------------------

(City or town) (State) (Couoty) 

being of full legal age, for the purpose of establishing the legal 
ownership of certain land in --------------- ------- ---- - --------' 

(City or town) 

----------------- -----------, --------------------- ---, proposed 
(County) ( State) 

to be purchased by the United States of America from all the lawful 

heirs of --------------------------------- ------- -------- -------
<Name ot decedeot) 

late of ----------------------------, -------------- - - -----------
cc1t:r or town) <Couoty) 

--- - ----- ------ --- ------ - ---- , who di,ed on the --- ----- -- day of 
<State) 

--------------------, 19 ___ , at the age of ___ years, a resident of 

--------------- --- -_, -------- --- -- -- --___ , ------- --- --------- _, 
(City or towo) (County) (State) 

on oath depose and say as follows: 
(1) That. I was personal1y acquainted with the above-named 

decedent for the period of ---------- years from ---- ------------
19, ___ until his death, and that my relationship to said decedent 

was ------~------------------ ----------------------· 
(2) That said decedent was married to but once and then to 

------------------------------- at ----------------- -----------, 
(Spouse) 

in 19 ____ , who [survived] [predeceased] . (The affiant should cross 
out any statement enclosed in brackets which is not applicable to said 
decedent.) 

(3) That the following is a list of the full names, relationships to 
the decedent, ages, marital status, and addresses of all surviving 
issue or other heirs of said decedent: 

Relatlooehlp 
Full oame to decedent Aie Married to Address 
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( 4) [That said decedent left no will, no issue, or no collateral heirs 
other than those named above and no unpaid debts or claims .except 
as stated below.] (All statements made by the affiant will be con­
sidered to be made on the affiant's personal knowledge unless the 
contrary is expressly indicated.) [That I have made careful inquiry 
nnd that to the best of my information and belief said decedent left 
no will, no issue, or no collateral heirs other than those named above, 
l\nd no unpaid debts or claims except as stated below.] (The affiant 
should cross out any statement enclosed in brackets which is not 
applicable.) 

(Unpaid debta) 

( 5) That the value of the decedent's entire estate at death, includ­
ing all property, real and personal, then owned by the decedent, 
did not exceed $ __________ , and that all funeral expenses and debts 
against the estate have been paid. 

( 6) That I am [not] interested financially or by reason of re­
lationship to said decedent in the proposed conveyance to the United 
States of America in connection with which this affidavit is fur­
nished, and understand that it is secured for the purpose of inducing 
the United States to purchase land owned by said decedent. 

___ ____ ___________ ,19 __ _ 

__ ____ _____________ __ ___ , ss: 

Then personally appeared before me the above-named ---------­
----------------, who subscribed the foregoing affidavit and made 
oath that the statements contained therein are true. 

('ntle) 

POLICY OF TITLE INSURANCE 

Issued by 

BLANK TITLE INSURANCE COMPANY 

Policy Number ----- - Amount$ _____ _ 

Blank Title Insurance Company, a blank corporation, herein 
called the Company, for a valuable consideration ----------------

. -- - - -------------- liEREBY INSURES ----------------------------
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The United States of America 

hereinafter called the Insured, against loss or damage not exceeding 
--- ----- ---_ ---------- -----__ _____ __ ---------- -- ------- dollars, 
together with costs and expenses which the Company may become 
obligated to pay as provided in the Conditions and Stipulations 
hereof, which the Insured shall sustain by reason of : 
any defect in or lien or encumbrance on the title to the estate or 
interest covered hereby in the land described or referred to in· 
Schedule A, existing at the date hereof, not shown or re for red to 
in Schedule B or excluded from coverage by the General Excep­
tions; 
All subject, however, to the provisions of Schedules A and B and 
to the General Exceptions and to the Conditions and Stipulations 
hereto annexed; all as of the _____ _____ day of _________ ______ ___ , 
19 ___ , the effective date of this policy. 

In Witness Whereof, Blank Title Insurance Company has ca.used 
its corporate name and seal to be hereunto affixed by its du ly rwthor­
ized officers. 

Countersigned : 

BLA N K TITLE I NSU RANCF. COMPANY 

By 
President 

By 
Secretary 

SCHEDULE A 

1. The estate or interest in the land described or referred to in 
this schedule covered by this policy is: 

(Will be shown as a fee or such lesser estate or interest owned 
by the person or party named in paragraph 2 of this Schedule.) 

2. Title to the estate or interest covered by this policy at. the date 
hereof is vested in : 

3. The land referred to in this policy is situated in the County 

of --------- ----------- ------, State of ----- -- - ----------------, 
and is described as follows: 

(This phraseology may be modified to eliminate a specific de­
scription by including it by reference to the description as 
contained in a specific instrument.) 
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SCHEDULE B 

This policy does not insure ngainst Joss or damage by reason of 
the following : 

1. Current and de1inquent tnxes and assessments as follows: 
(List all taxing districts in which the Ja.nd is situated and other 
taxing authorities that have jurisdiction over said ]and for the 
Jevy of taxes ; showing Jien date for each and amounts for all 
such nssessments that hnve not been paid on· the date of the 
policy.) 

2. (Continue with the Special Exceptions such as recorded ease­
ments, liens, etc., showing in nddition the persons or parties 
holding such interests of record, 1md who the Company would 
require to convey such interest or who would be the proper 
parties defendant in a condemnation proceeding to eliminate 
such matter. 
The writeup could be substantin11y as follows: 
An easement for road purposes conveyed to ----------------
-------------- - - - -----------------------, by deed recorded 
-----------------------------------------------·) 

GENERAL EXCEPTIONS 
Governmental Powera 

1. Because of limitati.ons imposed by Jnw on ownership and use 
of property, or which arise from governmental powers, this policy 
does not insure against: · 

(a) consequences of the future exercise or enforcement or 
attempted exercise or enforcement of police power, bankruptcy 
power, or power of eminent domain, under any existing or future 
law or governmental regulation: (b) consequene:es . of any law, 
ordinance or ll'overnmenta] regulation, now or herenfter in force 
(including building nnd zoning ordinances), limitin~ or regulating 
the use or enjoyment of the property, estnte or interest described 
in Schedule A, or the chnracter, size, use or location of any im­
provement now or hereafter erected on said property. 

Mattera Not of Record 

2. The fo11owini.r mntters which are not of record at the date of 
this po1icy are not insured against: 

( n) ri~hts or c1nims of pnrties in possession not shown of record; 
(b) questions of survey; 
( c) easements, claims of easement or mechanics' liens where no 

notice thereof appears of record; and 
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(d} coveyances, agreements, defects, Jiens or encumbrances, if 
any, where no notice thereof appears of record; provided, how­
ever, the provisions of this subparagraph 2(d) sha11 not apply if 
title to said estate or interest is vested in the United Stat.f\S of 
America on the date hereof. 

Mattera Subsequent to Date of Policy 

3. This po1icy does not insure against Joss or damage by reasol! 
of defects, liens or encumbrances created subsequent to the date 
hereof. 

Refuaal to Purchaee 

4. This policy does not insure against Joss or damage by MllHCm 

of the refusal of any person to purchase, ]ease or lend mom·y on 
the property, estate or interest described in Schedule A. 

CONDITIONS AND STIPULATIONS 

Notice of A ctions 

1. If any action or proceeding sha11 be begun or defense asserted 
which may result in an adverse judgment or decree resulting: in !L 

loss for which this Company is liable under this policy, notice in 
writing of such action or proceeding or defense shall be {!i ven by 
the Attorney General to this company within 90 days aftt>r notice 
of such action or proceeding or defense has been received by the 
Attorney General; and upon failure to g ive such notice th('n 11 l l 
liability of this Company with respect to the defect, claim, lien or 
encumbrance asserted or enforced in such action or proceeding sha11 
terminate. Failure to give notice, however, shall not prejudice the 
rights af the party insured, (1) if the party insured shall uot he a 
party to such action or proceeding, or (2) if such party, being a 
party to such action or proceeding be neither served with summons 
therein nor have actual notice of such action or proceedings, or 
(3} if this Company shall not be prejudiced by failure of the Attor­
ney General to give such notice. 

Notice of Writs. 

2. In case knowledge shall come to the Attorney General of the 
issuance or service of any writ of execution, attachment or other 
process to enforce any judgment, order or decree adversely affecting 
the title, estate or interest insured said party shall notify this com­
pany thereof in writing within 90 days from the date of such 
knowledge; and upon a failure to do so, then all liability of this 
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Company in consequence of such judgment, order or decree or matter 
thereby adjudicated shall terminate unless this Company shall not be 
prejudiced by reason of such failure to notify. 

Defeme of O'laim8 

3. This Company ngrees, but only at the election and request of 
the Attorney General of the United States, to defencl at its own cost 
nnd expense the title, estate or interest hereby insured in all actions 
or other proceedings which are founded upon or in which it is asserted 
by way of defense, a defect, claim, lien or encumbrance against 
which this policy insures, pruvided, however, that the request to 
defend is given within sufficient time to permit the Company to 
nnswer or otherwise participate in the proceeding. If any action or 
proceeding shall be begun or defense be asserted in any action or 
proceeding affecting or relating to the title, estate or interest hereby 
insured and the Attorney General elects to defend at the Govem­
ment's expense, the Company shall upon request, cooperate and 
render all reasonable assistance in the prosecution or defense of such 
proceeding and in prosecuting appeals. 

If the Attorney General shall fail to request and permit the Com­
pany to defend, then all liability of the Company with respect to the 
defect, claim, lien or encumbrance asserted in such action or pro­
ceeding shall terminate; provided, however, that if the Attorney 
General shall give the Company timely notice of all proceedings and. 
an opportunity to suggest such defenses and actions as it shall 
conceive should be taken and the Attorney General shall present the 
defenses and take the actions of which the Company shall advise 
him in writing, then the liability of the Company shall continue; 
but in any event the Company shall permit the Attorney General 
without cost or expense to use the information and facilities of the 
Company for all purposes which he thinks necessary or incidental 
to the defending of any such action or proceeding or any claim 
nsserted by way of defense therein nnd to the prosecuting of an 
appeal. 

f'ompromille of Adv erJ1e OlaimR 

4. Any compromise, settlement or dischnq~e by the United States 
or its duly authorized representntive of nn ndverse claim, without. 
the consent of this Company shall bnr nny claim ngainst the Com­
pany hereunder; provided, however, thnt the Attorney General may 
Rt his election submit to the issuing company for approval or 
disapproval any proposed compromise, settlement or discharge of 
any adve1"8e claim and in the event of the consent of the issuing 
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company to the proposed compromise, settlement or discharge it 
shall be liable for the payment of the full amount paid. 

Statement of Loss 

5. A statement in wr1tmg of any loss or damage sustained by 
the party insured, and for which it is claimed this Company is 
liable under this policy, shall be furnished by the Attorney General 
to this Company within 90 days after said party has notice of such 
loss or damage and no right of action shall accrue under this policy 
until 30 days after such statement shall have been furnished. No 
recovery shall be had under this policy unless suit be brought there­
on within . one year after said period of 30 days. Failure to furnish 
such statement of loss or to bring such suit within the times specified 
shall not affect the Company's liability under this policy unless this 
Company has been prejudiced by reason of such failure to furnish 
a statement of loss or to bring such suit. 

Policy Reduced by Payments of Loss 

6. All payments of loss under this poliicy shall reduce the amount 
of this policy pro tanto. 

Amendment of Policy 

7. No provision or condition of this policy can be waived or 
changed except by writing endorsed hereon or attached hereto signed 
by the President, a Vice President, the Secretary, and Assistant 
Scretary or other validating officer of the Company. 

Notices, Where Sent 

8. All notices required to be given the Company and any state­
ment in writing required to be furnished the Company shall be 
addressed to it at (insert proper address). 

ENDORSEMENT 

Attached to Policy No. 

Issued by 

BLANK TITLE INSURANCE COMPANY 

1. Schedule A of the above policy is hereby amended· m the 
following particulars: 

(a) Paragraph 1 of Schedule A is hereby deleted and the 
following is substituted : 
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1. The estate or interest in the land described or re­
ferred to in this Schedule covered by this policy it: 

(An easement for -------~--------------- -·) 
(b) Paragraph 2 of Schedule A is hereby deleted and the 

following is substituted: 
2. Title to the estate or interest covered by this policy 

at the date hereof is vested in : 
THE lTNITED STA TES OF AMERICA 

(Follow with appropriate reference to Declaration 
of Taking or Deed.) 

(c) Paragraph 3 of Schedule A is hereby deleted and the 
following is substituted: 

3. The land referred to in this policy is situated in 
the County of ______ ____ __ __ ____ __ , State of 
______________ ___ ___ , and is described as follows: 

(Here give description of land actually acquired.) 
2. Schedule R of the above policy is hereby amended in the 

following particulars: 
(a) Paragraphs numbered ____ , ____ , __ __ and ____ of 

Schedule R are hereby deleted. 
(Enumerate those paragraphs eliminated by proper 
releases, conveyances, etc.) 

(b) Schedule R of the above policy is amended by adding 
the following paragraphs numbered ____ to ____ , inclu-
m~ . 

3. Subparagraph 2(d) of the General Exceptions of the above 
policy is hereby deleted. 

4. The effective date of the above policy is hereby extended to 

(Date o frecording of Deed or Not.ire of Act.ion, since no 
insurance is to be afforded ns to regularity of proceedinf!S.) 

The total liability of the Company under said policy and this 
endorsement thereto shall not exceed, in the aggreg-ate, the sum of 
$ ___ _ and costs which the Company is obligated under the Con-
dit.ions and Stipulations thereof t.o pay. 

This endorsement is made a part of said poliry a,nd is subjert to 
the Schedules, General Exreptions and the Conditions and Stipula­
tions therein, exrept ns modified by the provisions hereof. 

Dated: 
Br.A NK TITLF. I NfitTRA N CF. COMP.\ NY' 

Ry -------- --- --------- ------ -- ------
'Au thorh:Pd oftlcpr) 
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Procedure Guide for Acquisition of Real 

Property ( 1972) 5-13.000 
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Af!>ellate Section 5-8.000 
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