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6-1.000 INTRODUCTION

The Assistant Attorney General in charge of the Tax Division, subject
to the general supervision of the Attorney General and under the direction
of the Associate Attorney General, is responsible for conducting, handling,
og soupervising tax matters, as more particularly described in 28 C.F.R.
§0.70.

The Tax Division, under the direction of the Assistant Attorney
General, supports and ocoordinates tax litigation. The closest possible
cooperation between the offices of the U.S. Attorneys and the Tax Division
is highly desirable to insure that tax litigation for the United States is
handled in an expeditious and professional manner. The information in this
manual is desigmed to describe the kinds of litigation that the Tax Division
has encountered/™over the years and to explain in some detail the
interrelationship” of the U.S. Attorneys' offices and the Division in
particular kinds 6f)Cases.

The Department Of Judstice, including the U.S. Attorneys, is responsible
for the conduct of all phases of federal tax litigation in the federal
ocourts, including the prosecution of criminal tax cases, tax claims in
bankruptcy, probate and insolwvency proceedings as well as the defense of
mortgage foreclosure suits involying tax liens, the initiation of collection
suits against delinquent taxPpayers, refund litigation, enforcement of
administrative summonses and othef matters. All federal litigation wherein
the United States is a party must/be-handled by attorneys who are either
employed by the Department of Justicde)or are authorized by it to represent
the United States.

6-1.010 No Direct Authority to Use Internal "Révenue Service Attorneys

The authority to conduct litigation in whiCh/ the United States or an
agency or officer of the United States is a party of #§ interested is vested
in the U.S. Attorneys and the litigating divisions("Of the Department of
Justice, 28 U.S.C. §516. When U.S. Attorneys aref unable because of
personnel shortages or for other uncontrollable circumstances to staff tax
cases for which their offices have litigation responsibilities, the Tax
Division should be contacted and assistance requested. In the event that
the Tax Division is unable to provide such assistance, it will IJertake
aid the U.S. Attorney in preparing the paperwork necessary to have an
Internal Revenue Service Attorney appointed as a Special Assistant U.S.
Attorney as an interim measure until the crisis is ower.

In a district in which an IRS District Counsel office is located,
special arrangements can be made with the concurrence of the Tax Division,
the U.S. Attorney and the District Counsel to have one or more District
Counsel attorneys appointed as Special Assistant U.S. Attorneys to handle
certain bankruptcy matters.

OCTOBER 1, 1985
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6-1.020 Other Relevant Manuals for U.S. Attorneys

In addition to this Manual, U.S. Attorneys have been furnished with the
Tax Division's Manual for Collection of Tax Judgments and a manual
concerning the award of attorneys' fees and related expenses under Internal
Revenue Code Section 7430 entitled "Guidelines--Awards Under Section 7430 of
the Internal Revenue Code." A manual entitled "Institute on Criminal Tax
Trial—1983" is also available by a request directed to the Chief of the
Criminal Section. These publications should be of assistance to United
States Attorneys and their staffs in the conduct of tax 1litigation.
However, this Title of the United States Attorneys' Manual will prevail in
any instance where any other manual is in derogation or conflict.

6-1.030 Citatig§>
Code% 1

Unless othe
Internal Revenue

cified, all citations in this Title are to the
5 , Title 26 of the United States Code.
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6-2.000 CRIMINAL TAX PRACTICE AND PROCEDURE

6-2.010 The Federal Tax Enforcement Program

The federal tax enforcement program is designed to protect the public
interest in preserving the integrity of this nation's self-assessment tax
system through vigorous enforcement of the internal revenue laws. The
purpose of a criminal tax prosecution is to expose the wrongdoer, thereby
deterring other potential tax violators. Obviously, the most effectiwve
deterrent to would-be violators is successful prosecution ooupled with a
sentence commensurate with the gravity of the offense.

The govermment's objective in criminal tax prosecutions is to get the
maximum detefrent value from the cases prosecuted. To achieve this
objective the (government's tax enforcement activities must reflect uniform
enforcement of the“tax laws. Uniformity is particularly necessary because
prosecution standafds in the tax area potentially affect more individuals
than in any other atrea the law. Accordingly, the federal tax enforcement
program is designed to shave the broadest possible impact on compliance
attitudes by emphasizingjbalanced enforcement, not only with respect to the
types of violations prosecuted, but also the geographic location and
economic and vocational statu$ of the violators.

In view of the importance /Of a uniform prosecution program, the Tax
Division has been delegated the respens:.blllty of authorizing or declining
investigation and prosecution in 'chiminal tax matters. See USAM 6-2.211.
However, the tax enforcement prografn/can only work effectively if the
Internal Revenue Service, Department offJustice and U.S. Attorneys work in
harmony. The following guidelines are irtended to harmonize this effort.

6-2.100 INVESTIGATIVE AUTHORITY AND PROCEDURE

6-2.110 IRS Administrative Investigations

The Internal Revenue Service's Criminal Investigation Division (CID) is
responsible for investigating violations of the criminal provisions of the
internal revenue laws. CID's Jurlsdlctlon includes the ° vestiga E
alleged criminal violations arising under the Internal Revenue Code ot 1954
(except those relating to alcohol, tobacco, and firearms taxes, and certain
of the violations punishable under Sections 7212(a), 7213(a), and 7214(a) of
the Code) and related violations of the criminal provisions of Title 18 of
the United States Code.

MARCH 2, 1984
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CID special agents are responsible for oconducting administrative
investigations of alleged criminal violations arising under the internal
revenue laws. To enable special agents to fulfill this responsibility, they
are authorized to administer oaths under IRC Section 7622 and to take
testimony of witnesses and examine books and records under IRC Section 7602.
Special agents are also authorized to serve summnses and subpoenaes and to
execute search and arrest warrants. IRC Section 7608.

6~-2.111 Origin of IRS Administrative Investigations

CID investigations are generally initiated as a result of one of the
following:

A. Fraud referfals from other divisions within IRS;
B. Information provided by other government agencies;
C. Information provided by private parties;

D. Matters or projects developed within CID.

Matters found to have criminal/fraud prosecution potential, or deemed
to warrant further inquiry, are approved for investigation and pursued by
special agents to the extent availablé resturces permit.

6-2.112 IRS Joint Administrative Investigations

Joint investigations are conducted by speeidl agents in ocooperation
with representatives of other IRS divisions. Matters are usually
investigated jointly with revenue agents (Examinatiof\ Pivision) when false
returns are filed or when a willful failure to “file’ occurs. Joint
investigations with revenue officers (Collection Division), usually evolve
from a willful failure to pay tax.

6-2.113 1IRS Review of Administrative Investigations

Upon ooncluding an administrative investigation a special agent
recommending prosecution must prepare a special agent's report (SAR) that
details the investigation, its results, and the agent's recommendations.
After review within CID, the SAR, together with the exhibits, is reviewed by
District Counsel. When prosecution is deemed warranted, District Counsel
prepares a criminal reference letter (CRL) that discusses the nature of the
crime for which prosecution is recommended, the evidence relied upon to

MARCH 2, 1984
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prove it, technical aspects and anticipated difficulties of prosecution, and
the prosecution recommendations themselves.

6-2.114 1IRS Referral of Reports and Exhibits from Administrative
Investigations

Affirmative recommendations for prosecution or prosecution-related
action in matters under the investigative jurisdiction of CID are referred
to the Department of Justice, Tax Division, or, where the Tax Division has
authorized, directly to U.S. Attorneys for the jurisdictions where venue
most appropriately lies. IRC §6103(h). Such referrals generally include a
CRL, SAR, and sufficient relevant exhibits to permit thorough analysis of
the matters to reevaluage prosecutive merit. Where matters are referred to
the Tax Divisioh, a ocopy of the CRL will be forwarded simultaneously to the
appropriate U.S{ Attorney. Likewise, where matters are directly referred to
the Tax Division;.@)copy of the CRL will be forwarded simultaneously to the
the Tax Division.

6~2.115 Effect of IRS ‘Referral on Administrative Investigations

Referral of a matter te /the Tax Division terminates IRS authority to
use administrative process to/ fdrther investigate the matter referred. IRC
Section 7602(c).

6~-2.116 Effect of DQJ Declination on“Administrative Investigations

Declination of a matter referred £or/gprosecution to the Tax Division
permits IRS to take whatever administrativeVaction it feels is appropriate
under the circumstances, including further 4inv@stigation by CID., See IRM
9652, Administrative process is available to“-th@) special agent conducting
such further investigation. IRC §7602(c). TheService may, if warranted,
resubmit the matter to the Tax Division as a new reférral.

6-2.120 Grand Jury Investigations

Although a federal grand jury is empowered to investigate both tax an
nontax violations of federal criminal laws, use of the grand jury to
investigate criminal tax violations must first be approved and authorized by
the Tax Division. 28 C.F.R. §0.70; IRC §6103(h).

6-2.121 1IRS Requests to Initiate Grand Jury Investigations

CID generally relies on the administrative process to secure evidence

MARCH 2, 1984
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during an investigation. However, where CID is unable to ocomplete its
administrative investigation, or otherwise determines that use of
administrative process is unfeasible, it may request a grand jury
investigation.

Procedurally, the request must include an SAR, a CRL, and whatever
exhibits are available to support the request. See IRM 9267.2 et seq.
Because this request is a referral of the matter to the Tax Division, CID
may no longer use administrative process. See USAM 6-2.115.

6-2.122 U.S. Attorney Initiated Grand Jury Investigations
A. IRS Direc ferrals
jury investigation irect referral matters, the instances where such

referrals require qgr ury investigation will be rare. See USAM 6-
2.243(A).

Although the %ttomey is authorized to conduct a Title 26 grand

B. Tax Division Refe r Prosecution

The U.S. Attorney is auﬁ to oconduct a Title 26 grand jury
investigation into matters referr prosecution by the Tax Division to
the extent necessary to perfect the rges authorized for prosecution.

C. Tax Division Referrals for Gr Investigation

The U.S. Attorney is authorized to @uct a Title 26 grand jury

investigation into matters referred for that e by the Tax Division,
whether upon IRS (see, USAM 6-2.121) or Tax ion (see, USAM 6-2.126)
request, to the extent necessary to either t the tax charges
authorized for investigation or determine that prose is inappropriate.

See USAM 6-2.242,
D. Joint Tax-Nontax Investigations with IRS Participa@f

The U.S. Attorney must secure Tax Division approval before expanding a
nontax grand jury investigation to include tax violations where IRS held tax
information is sought for tax purposes and participation by IRS is desired.
Trea. Reg. Section 301.6103(h)(2)-1. Initially, the U.S. Attorney must
obtain a service commitment of manpower to assist in the grand Jjury
investigation. This is done by submitting a written request for IRS
participation to the District Director. If approved, the request will be
forwarded, except in task force situations, through Regional Counsel
(Criminal Tax) as a referral to the Tax Division where it will be promptly

MARCH 2, 1984
Ch. 2, p. 4



UNITED STATES ATTORNEYS' MANUAL
TITLE 6--TAX DIVISION

reviewed upon receipt. The Tax Division will notify the U.S. Attorney of
the Title 26 authorization or declination by letter or, if time does not
permit, orally with a confirming letter following such notification.

See USAM 6-2.125 for task force procedures.

6-2.123 Joint U.S. Attorney-IRS requests to expand grand jury
investigations

The U.S. Attorney must secure Tax Division approval before expanding a
Title 26 grand jury investigation to include targets not authorized by the
Tax Division, A written request for expanded authorization must be
submitted prior_to initiating that phase of the grand jury investigation.
The request “mist establish the basis for Tax Division authorization to
expand the investigation. See USAM 6-2.213(A)(2).

6-2.124 Strike Force Requests
-S_es USAM 6—201225

6-2.125 Task Force Requests

Matters for grand jury investigation inwolving tax which fall within
the jurisdiction of a Presidential Nareotics Task Force (task force) are
distinguished from similar matters for ‘gramd jury investigation handled by a
U.S. Attorney only in that processing withiin IRS is streamlined. Regional
Counsel (Criminal Tax) does not become inwol#ed in task force referrals or
recommendations. Task force requests for joint tax-nontax investigation
with IRS participation need to be approved by“the district director, who
then makes a referral directly to the Tax DivisSions See USAM 6-2.122(D).
Likewise, once the investigation has been concluded/ftecommendations for or
against prosecution are submitted directly to the* /Tax Division by the
district director. See USAM 6-2.127. 1In all other réspects, tax matters
within the jurisdiction of a task force are procedurally indistinguishable
from other tax matters.

6-2.126 Tax Division Requests

Grand jury authorization may originate within the Tax Division during
evaluation of IRS referrals for prosecution.

MARCH 2, 1984
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6-2.127 IRS Transmittal of Reports and Exhibits from Grand Jury
Investigations

Recommendations for prosecution of Title 26 violations resulting from
grand jury investigations must be submitted to the Tax Division for
authorization. See USAM 6-2.211. When an investigation has produced
sufficient evidence to merit indictment, the U.S. Attorney should have the
special agent assigned to the matter prepare an SAR, attach the relevant
exhibits, and, except in task force situation, send it to Regional Counsel
(Criminal Tax) for review and Counsel's recommendation to the Tax Division.
Regional Counsel has requested that it be allowed thirty (30) days to review
the matter prior to making any recommendation; the Tax Division should be
allowed sixty (60) days to review the proposed prosecution recommendation,
The U.S. Attorney's: views should also be forwarded to the Tax Division.
See USAM 6-2.242,

The Service must{ also transmit recommendations against prosecution (or
matters without IRS ‘retommendation) resulting from such grand jury
investigations to the Tax Mivision for evaluation. See IRM 9267-5; see
also, USAM 6-2.242. — o

See USAM 6-2.125 for task “fOrc@ procedures.

6-2.128 1IRS Access to Grand Jury Mateérial

All IRS personnel to whom grand jury material has been disclosed must
be named in a list provided by the U.S. Attornhey to the district court which
empanelled the grand jury whose material /has.been so disclosed. Rule
6(e)(3)(B), FED.R.CRIM.P. Grand jury material isvdisclosed to IRS personnel
under the following conditions:

A. Grand jury material remains under the aegis.'of, the U.S. Attorney
and/or Tax Division;

B. Disclosure of grand jury material may be made only (to”IRS personnel
assisting the government attorney in the criminal investigatiom’ and only for
the purpose of enforcing federal criminal law; and

C. All grand jury material, and any copies made thereof, must be
returned to the U.S. Attorney or Tax Division at the conclusion of the grand
jury investigation.

6-2.129 Effect of DQJ Termination of Grand Jury Investigations on IRS
Access to Grand Jury Material

MARCH 2, 1984
Ch. 2, p. 6



UNITED STATES ATTORNEYS' MANUAL
TITLE 6--TAX DIVISION

See USAM 6-2.116. IRS access to grand jury material may be
accomplished for use in an administrative investigation only in accordance
with Rule 6(e)(3)(C)(i), Fed.R.Crim.P. United States v. Baggot, U.S. (No.
81-1938, decided June 30, 1983).

6-2.200 PROSECUTORIAL AUTHORITY AND PROCEDURE

6-2.210 Tax Division Responsibility

6-2.211 Tax Division Jurisdiction

all criminal ings arising under internal revenue laws except the
following: pr pertaining to misconduct of IRS personnel; taxes on
liquor, narcotics, % s, coin-operated gambling and amusement machines,
and to wagering; forcible jyrescue of seized property (26 U.S.C. §7212(b));
corrupt or forcible i nce with an officer or employee acting under
the internal revenue law U.S.C. §7212(a)); unauthorized disclosure of
information (26 U.S.C. § and counterfeiting, mutilation, removal or
reuse of stamps (26 U.S.C.

The Assi{?%éttomey General, Tax Division, has responsibility for

§

@ See 28 C.F.R. §0.70.
The Criminal Section of the’/T ivision handles all criminal matters
within the responsibility of the ’?Division with one exeception; the Tax
Division's Office of Special Litigat responsible for criminal contempt

proceedings arising out of violations junctions relating to abusive tax
shelter schemes (26 U.S.C. §§7402, 7407 08). See USAM 6-3.022.
6-2.212 Delegation of Authority Within Criminal ion

See DOJ Directive No. 44, 48 Fed. Reg. 22017 (M &1983).

2/

6-2.213 Review
A. Standards for Review
1. Prosecutions

The standards underlying review of criminal tax matters for
authorization of prosecution require evidence supporting a prima facie
case and a reasonable probability of conviction. Other considerations
influencing authorization for prosecution are in accordance with the
dictates of the federal tax enforcement program. See generally USAM 6-
2.010; see also USAM 6-2.310.

OCTOBER 1, 1985
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2. Grand Jury Investigations

The standards underlying review of criminal tax matters for
authorization of grand jury investigations require articulable facts
supporting a reasonable belief that a tax crime is being or has been
committed.

B. Categories of Matters Reviewed
1. 1IRS Referrals

In November, 1980, the Tax Division initiated a procedure to
expedite the review of criminal tax matters referred from IRS while
maintaining/uniformity of prosecution standards. See USAM 6-2.114 and
6-2.121. %Upder this procedure, such matters are designated as either
complex or noneomplex.

a. Complex Matters

Complex matt@xs are those IRS referrals which utilize an
indirect method of ‘prioof, are factually or legally complex, contain
technical and/or sensitive tax issues, or involve a policy issue.
Camplex matters are reviewed by Criminal Section docket attorneys
in accordance with the éspandards set forth at USAM 6-2.213(A).
Docket attorneys prepare prosecution memoranda analyzing the
evidence, highlighting procédural and/or substantive problems and
discussing recommendations for sfurther action. The matters are
further reviewed by one or more”C¥iminal Section senior attorneys
whereupon a final decision to proséente or decline prosecution is
made. See USAM 6-2.212 and 6-2.141.

b. Noncomplex Matters

Noncomplex matters are those IRS referrals in which the
specific items method of proof is used. Noneomplex matters are
screened by senior Criminal Section attorneys %@ ensure that no
issues requiring in-depth review are present. Should the screening
procedure reveal such issues, the matters are referred to docket
attorneys for in-depth review. Otherwise, the matters are
transmitted within two weeks to the appropriate U.S. Attorney for
consideration within ninety (90) days. See USAM 6-2.244.

2. U.S. Attorney Requests for Grand Jury Authorization

See USAM 6-2.122(D) and 6-2.123. Requests for Title 26 grand
jury authorizations are approved or denied by Criminal Section
personnel in accordance with the standards set forth at USAM 6~
2.213(A). See USAM 6-2.212.

OCTOBER 1, 1985
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C. Review of Direct Referrals

To ensure national uniformity of prosecution standards, the Tax
Division monitors all matters dlrectly referred to U.S. Attorneys. See
USAM 6-2.243(B). Should such review reveal that a matter was improperly
referred, the Tax Division will so notify the U.S. Attorney.

6-2.214 Conferences

Conferences are not a matter of right but, if requested, are generally
granted.

A. Purpo

A conferd;Q is designed to provide the putative defendant an
opportunity to p t_any explanations or evidence which he desires the Tax
Division to consni? in reaching a decision regarding prosecution. A
conference is not an rtunlty to explore the government's evidence. The
Division's practice
proposed charges, meth

g "dlsoovery" is to advise conferees of the
roof and income and tax figures recommended by
IRS. The putative defen s also advised that the charges, method of
proof and computations are su to change. Statements made by him or on
his behalf will be used not to evaluate the matter but also in any
court proceeding, criminal or ci r&.\le 801(d4)(2), Fed. R. Evid.

¢

Normally, if time and circumstance it, a conference in Washington,
D.C., is granted upon a written request to Tax Division from a taxpayer
or the taxpayer's authorized representative ever, if the matter has
been forwarded to the U.S. Attorney before est is received, the
request will be denied with the suggestion the taxpayer seek a
conference with the U.S. Attorney. Such confe is granted at the
discretion of the U.S. Attorney. In unusual circums s, the Tax Division
may request that a conference be held and that the U. torney submit a
report regarding any recommended changes in the authoriz

B. Procedure

6-2.215 Expedited Reviews

An expedited review is one whercin the Tax Division will render a final
decision regarding prosecution within thirty (30) days of receipt from IRS
of the CRL, SAR, and relevant exhibits. In exceptional circumstances when
the U.S. Attorney finds that a given matter cannot be processed within the
Division's stated guidelines, the U.S. Attorney personally must submit a

MARCH 2, 1984
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written request to the Chief, Criminal Section, requesting an expedited
review. The request must outline whatever difficulties exist requiring such
expedited review. An expedited review will be granted only when such
difficulties are shown to be exceptional circumstances.

6-2.216 Priority Reviews

A priority review is one wherein the Tax Division will render a final
decision regarding prosecution within sixty (60) days of receipt from IRS of
the CRL, SAR, and relevant exhibits. A request for a priority review must
be made in writing by an Assistant U.S. Attorney and will be granted under
the circumstances referred to in USAM 6-2.215.

6-2.217 On-Site Reviews
Criminal Sectiom ¢pgrsonnel will perform on-site reviews of task force
matters in appropriate ‘Circumstances. On-site reviews, either of grand jury

investigations or prosgcution recommendations, are only granted in
exceptional circumstances ahd (through the written request procedure cutlined

in USAM 6-2.215.
6-2.218 Authorizations and Declinitions
The final authority for the prosecution of all criminal tax matters
rests with the Assistant Attorney General,/Tax Division. 28 C.F.R. §0.70.
6-2.219 Assistance of Criminal Section Personnel
The Tax Division will consider requests by the” U.S. Attorney for
assistance. Reasons for requests for trial assistance include those
instances when the U.S. Attorney:
A. Recuses himself/herself and his/her office;
B. Lacks sufficient resources or manpower; or
C. Declines to prosecute a matter (see USAM 6-2.245(A)).
The U.S. Attorney 1is generally expected to handle those matters

accepted for prosecution under the noncomplex procedures. See USAM 6~
2.244.

MARCH 2, 1984
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6-2.240 U.S. Attorney's Responsibility

The U.S. Attorney is normally responsible for investigation and
prosecution of criminal tax matters after authorization by the Tax Division.
See USAM 6-2.221.

6-2.241 Review of CRLs

The U.S. Attorney will receive a copy of CRLs in any matters under the
investigative jurisdiction of CID and referred to the Tax Division for
prosecution or-prosecution-related action when wvenue for charges recommended
in the referral falls within the U.S. Attorney's district. See USAM 6-2.11«
and 6-2.121. The-, U.S. Attorney may desire to review the matter and
communicate his/h€rj*views to the Tax Division within twenty-one (21) days of
receipt of the CRL,“of within such shorter period as may be necessitated by
an impending expiration” of the statute of limitations or other exigent
circumstance. When nd odmuents are received within three weeks, the Tax
Division will assume that\ the U.S. Attorney does not wish to express
his/her views regarding the“prdgsecution potential of the matter.

6-2.242 Recommendation on Grand Jury.Investigations

At the conclusion of a grand'jupysinvestigation authorized by the Tax
Division, the U.S. Attorney conductingsthe investigation should submit an
analysis of the investigation to the Tax(Diyision and recommend either that
charges be brought or prosecution be deClined. If nontax charges are
recommended, the analysis must explain how these nontax charges relate to
the tax charges. A copy of the proposed indigtment or information should
accompany the analysis. In addition to the U.S.VAttorney's analysis, all
relevant exhibits generated during the course of the grand jury
investigation, the transcripts of the proceedings, andVthe CRL and SAR must
be submitted. See USAM 6-2.127, the Tax Division must fegéive this material
at least sixty (60) days prior to the expiration ‘of/ the statute of
limitations unless the Division has already agreed to handle the matter in
accordance with USAM 6-2.215.

6-2.243 Review of Direct Referral Matters
A. Purpose of Direct Referral Program

The direct referral program is designed to promote the rapid

MARCH 2, 1984
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prosecution of matters that oonstitute an imminent drain on the U.S.
Treasury. Because immediate action is often required, IRS is authorized to
directly refer those matters listed at USAM 6-2.243(B).

B. Type of Matters Directly Referred

The Tax Division has authorized IRS to refer the following categories
of matters directly to the U.S. Attorney for prosecution:

1. excise taxes - all IRC and Title 18 offenses involving taxes
imposed by Subtitles C, D and E, except Chapter 24;

2. multiple filings of false and fictitious returns claiming
refunds (18 UsS.C. §§286 and 287) - all offenses wherein taxpayer files
two or more/ returns for a single tax year claiming false refunds,
excluding returp’preparers who falsify returns to claim refunds;

3. trust furc'Smatters (26 U.S.C. §§7215 and 7512) - offenses
involving alleged 7iolations of the trust fund laws;

4. "ten percenter" matters (26 U.S.C. §7206(2)) — when arrest
occurs contemporaneously with-7the offense.

C. Authority to Prosecute Direct/Referrals

The U.S. Attorney may initiate/ ok decline prosecution of direct
referrals without prior approval from theTax Division (whereas in all other
instances the U.S. Attorney can initiate preCeedings only with specific Tax
Division authorization). However, once prosecution has been initiated, the
indictment, information or complaint may not b& ‘“dismissed without the prior
approval of the Tax Division. See USAM 6-2.246.

6-2.244 Review of Noncomplex Matters
Within three months of receipt of a designated noncompléx) matter, the
U.S. Attorney is to review the matter and initiate proceedingss/ request that

the matter be declined (see, USAM 6-2. 245), or request that the Tax Division
handle the matter (see, USAM 6-2.219).

6-2.245 Requests to Decline Prosecution
A. Request by U.S. Attorney

Whenever the U.S. Attorney feels that a particular tax matter
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should not be prosecuted, those views are to be forwarded to the Tax
Division. The Assistant Attorney General will then consider the matter and
determine whether the matter should be prosecuted or declined. If it is
determined that the matter should be prosecuted, the U.S. Attorney will be
requested to proceed. If the U.S. Attorney declines to proceed, the matter
will be handled by the Criminal Section personnel. Notice that the U.S.
Attorney desires not to proceed must be received sufficiently in advance of
the expiration of the statute of limitations or any other deadlines to allow
adequate consideration by the Division and adequate time for preparation by
Division personnel.

B. Grand Jury No Bill

Once a.grand jury returns a no bill or otherwise acts on the merits
in declining Ao return an indictment, the same matter (i.e., the same
transaction or event, and the same putative defendant) must not be presented
to another grand fjury or represented to the same grand jury without first
securing the approvall of the Assistant Attorney General, Tax Division.
Ordinarily such approvalswill not be given in the absence of additional or
newly—discovered evidence/or a clear circumstance of a miscarriage of
justice.

6—-2.246 Requests to Dismiss Prdsecytion

Indictiments, informations and omplaints may not be dismissed without
prior approval of the Tax Division ‘except when a superceding indictment has
been returned or the defendant has diéds, Requests to dismiss prosecution
are the personal responsibility of the( U.S. Attorney and all requests
relating thereto must accordingly be signed.) Form USA-900 may be used for

this purpose.

6-2.247 U.S. Attorney Protest of Declinations

If in disagreement with the Tax Division's “déciSion to decline
prosecution of a matter arising out of a grand jury invéstigation, the U.S.
Attorney may request reconsideration of that determination. Such request
must be in writing and set forth the U.S. Attorney's reasons for desiring to
proceed with the prosecution.

The Tax Division will not entertain protests by the U.S. Attorney of
matters which were administratively investigated by the IRS. See USAM 6-
2,241,

MARCH 2, 1984
Ch. 2, p. 13



UNITED STATES ATTORNEYS' MANUAL
TITLE 6—TAX DIVISION

J
6-47270 Criminal Division Responsibility

The Criminal Division has limited responsibility for the prosecution of
offenses investicated by IRS. Those offenses are: excise violations
involving liquor tax, narcotics, stamp tax, firearms, wagering, and ocoin
operated gambling and amusement machines; malfeasance offenses committed by
IRS personnel; forcible rescue of seized property; corrupt or forcible
interference with an officer or employee acting under the internal revenue
laws; and unauthorized mutilation, removal or misuse of stamps. See 28
C.F.R. §0.70.

7
e
6)7
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6-3.000 CIVIL TAX CASES

6-3.010 General

The Tax Division has jurisdiction over the subject matter of civil tax
litigation in federal and state courts. Civil 1litigation within the
jurisdiction of the Tax Division is supervised, supported, coordinated or
handled as appropriate, by four Civil Trial Sections, a Claims Court
Section, which handles 1litigation in the Claims Court and an Office of
Special Litigation, which handles tax-shelter related litigation. The Civil
Trial Sections are known as Civil Trial Section, Northern Region; Civil
Trial Section, Central Region; Civil Trial Section, Southern Region; and,
Civil Trial Section, Western Region. The states or districts for which each
section is respofisible are set forth in USAM 6~3.020. Exceptions to the
geographical assighment of cases are set out in USAM 6-3.022 and 6-3.023.

Trial responsibility normally reposes with the U.S. Attorney in cases
arising under 28 U.S.C./§2410 (except for interpleader 1litigation) and in
actions to enforce Intexnal ;Revenue summonses as set forth in USAM 6-3.231,
6-3.232 and 6-3.322, infra.\ ' Proceedings to quash Section 7609 summonses
will normally be handled “by¢Tax Division attorneys. See USAM 6-3.250
infra.

In refund 1litigation, trial responsibility normally reposes in the
Civil Trial Sections or in the Offife(of Special Litigation as set forth in
USAM 6-3.610 and 6-3.670, infra.

Except for the responsibility of the/U/S. Attorney for filing notice of
appeal or cross-appeal as provided in USAM ,2-2.130, supra, when. civil
matters are assigned to, and handled by, persénpel of the Tax Division, the
Division has the responsibility for the handlingesof the case in the trial
court, including all correspondence, motions, responses, briefs and trial of
the case. For administrative and informational( purposes, the Division
should keep the U.S. Attorney advised of the progress/of such matters by
forwarding to him/her copies of correspondence and pleaddings served on
opposing counsel. The U.S. Attorney shall immediately/ forward to the
assigned Tax Division trial attorney coopies of all correspondence,
pleadings, briefs, notices (including scheduled court appearances), etc.,
received and served on the U.S. Attorney, unless such communication clearly
indicates service on such civil trial attorney. The U.S. Attorney should
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also advise the appropriate civil trial attorney of any informal information
received that may have a bearing on the just disposition of the case. Where
civil matters are assigned to the U.S. Attorney, he/she shall be responsible
for the entire proceeding, including the filing of all pleadings and
representation at all proceedings and shall keep the Tax Division advised in
the manner as set forth in this Manual. The Division and the U.S. Attorney
should confer with each other with respect to the position to be taken in
civil cases, and utilize such assistance as may be mutually agreeable
between the Division and the U.S. Attorney. Notwithstanding the assignment
of case responsibilities, the Division and the U.S. Attorney should
cooperate in assisting each other by taking complementary steps to protect
fully the interests of the United States and to assure the successful
prosecution of the litigation.

However, notling contained in this Manual shall diminish the authority
of the Assistant”_Attorney General, Tax Division, to exercise his/her
perogative to reassign_amy civil tax case within the jurisdiction of the Tax
Division.

6-3.020 Organization

6-3.021 Civil Trial Sections

Except as provided in USAM 6~3¢022 and 6-3.023, the Civil Trial
Sections have jurisdiction over all““civil tax litigation within their
assigned areas. The states or districts ‘aSgigned to the various Civil Trial
Sections are as follows:

A. CIVIL TRIAL SECTION, NORTHERN REGION FTS 724-6533
Connecticut Maine New Hampshire Ohio

Illinois Massachusetts New Jersey Rhode Island
Indiana Michigan New York Vermont

B. CIVIL TRIAL SECTION, SOUTHERN REGION FTS_724-6407
Alabama Georgia North Carolina South Carolina
Arkansas Louisiana New Mexico Tennessee
Florida Mississippi Oklahama Texas

C. CIVIL TRIAL SECTION, CENTRAL REGION FTS 724-6426
District of Columbia Kentucky Virginia Puerto Rico
Delaware Pennsylvania West Virginia Virgin Islands
D. CIVIL TRIAL SECTION, WESTERN REGION FTS 724-6413

Alaska Missouri Hawaii Oregon
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Arizona Montana Idaho South Dakota
California Nebraska TIowa Utah
Colorado Nevada Kansas Washington
Guam North Dakota Minnesota Wisconsin
Wyoming

Except as otherwise instructed, documents mailed to the Civil Trial
Sections should be addressed as follows:

Civil Trial Section,
Tax Division
Department of Justice
Washington, D.C. 20530

6-3.022 Office”pof Special Litigation

The Office of* Special Litigation is responsible for all civil
litigation involving @rganizers, promoters and sellers of abusive tax
shelters and other abusive€ ‘tax schemes. The primary work of the office
involves suits to enjoin tax shelter and other abusive tax schemes and the
prosecution of contempt caseS\(civil and criminal) resulting fram violations
of such injunctions. In addif¥ion, the office handles a variety of other
suits connected with IRS investigations of abusive tax shelter schemes,
including the defense of suits to enjoin the assessment of penalties against
pramoters (26 U.S.C. §§6700 and 6701) ‘or, to enjoin the mailing of pre-filing
notices to investors, proceedings under Section 7429 to review jeopardy
assessments of penalties against pramotets, the enforcement or defense of
summons cases, the defense of damage &ctiefis on a Bivens theory or under
Section 7431 (unauthorized disclosure of‘-tdx information), motions for
return of property under Rule 41(e) of the' Federal Rules of Criminal
Procedure, and refund suits involving penaltieS(f0r organizing and selling
abusive tax shelters, including penalties for”@&iding and abetting an
understatement of tax liability and penalties for violating the tax shelter
registration requirements.

IRS abusive tax shelter investigations are highly_sénsitive, and the
Chief, Office of Special Litigation, should be notified by telephone (FTS
272-6572) as soon as the U.S. Attorney is served in any suit to enjoin IRS
actions regarding a tax shelter or when Rule 41(a) motion for return of
property is filed against the United States in connection with a tax shelter
investigation.

ez
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Documents mailed to the Office of Special Litigation should be
addressed as follows:

Office of Special Litigation
Post Office Box 7238
Washington, D.C. 20033

6-3.023 Special Interest Cases

The Civil Trial Section, Central Region, has been assigned the
responsibility for all tax-related litigation involving the Freedom of
Information Act. or the Privacy Act, suits relating to taxation of the
federal govermmént, its agents or oontractors, and damage actions under
Section 7431 for unauthorized disclosure of tax information (except in cases
connected with ablsive tax shelter investigations). Special assignments are
also made to the'’section, particularly in cases challenging Treasury
regulations or IRS rulingsswithout reference to a specific tax assessment or
to liability in a particularscase.
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6-3.,100 TAX COLLECTION SUITS
6-3.110 In General

6~-3.111 Origin and Authorization

Actions to oollect taxes on behalf of the governmment originate by a
request and authorization from a delegate of the Secretary of the Treasury,
and are brought at the direction of the Attorney General, pursuant to
Section 7401. The authority of the Secretary of the Treasury to authorize
and request such suits has been delegated to the Chief Counsel of the
Internal Revenue Service. The Chief Counsel requests the commencement of a
collection aCtion, whether it be to reduce the assessment to judgment or to
foreclose the “tax{ lien on specific property, by a letter addressed to the
Assistant Attorney.General in charge of the Tax Division. These requests
are routed to the c¢hief, of the appropriate Civil Trial Section who assigns
them to individual attOrneys for handling. An attorney in the appropriate
Civil Trial Section draft§\the complaint and then forwards the pleading,
with a detailed letter setting out a statement of the facts and citing the
pertinent authorities, to«~the [1J.S. Attorney. The U.S. Attorney should
promptly forward advice as to the date the complaint was filed.

Occasionally, emergencies wily¥ arise when it may not be possible to
obtain in writing the authorization\of the Attorney General in advance of
institution of the suit because of “statute of limitations requirements or
other need to assert the tax claims promptly. In those instances, the U.S.
Attorney will either be authorized by “telephone to prepare and file the
complaint, or the complaint will be telephoned or wired to the U.S.
Attorney's office for filing, with written' authorization to follow.
Occasionally, the Internal Revenue Service's “16cal office may contact the
U.S. Attorney's office directly with a request t& dnstitute suit due to time
limitations, but complaints should not be filed”/0n an emergency basis
without prior approval of the chief of the appropriatér€iwvil Trial Section.

6~3.112 Service of Process
Service of process upon defendants residing within the state wherein

the action is filed should be made in accordance with the provisions of
Rule 4, Fed. R. Civ. P.
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Many states have enacted so-called "long arm statutes" providing for
service outside of the state on persons who have had certain types of
contacts within the state. By virtue of Rule 4(e) and 4(i), Fed. R. Civ. P.,
these state statutes can be invoked to obtain personal service outside of
the state in which the district oourt is located and even outside of the
United States.

In any case in which it is determined that service should be attempted
outside of the United States, the matter should be referred to the Tax
Division and the U.S. Attorney should not seek to obtain such service with-
out prior reference to the Tax Division.

6-3.113 Writ of Ne Exeat

Writs of ne t republica are expressly authorized by Section
7402(a). General %1 UEGr the federal courts to issue such writs is

found in 28 U.S.C. §¥%51t¥ A writ of ne exeat is one which issues from a
court to restrain a person from going beyond the limits of the jurisdiction
of the oourt until the person has satisfied the plaintiff's claim or has
given bond for the satisfactioh“of the decree of the ocourt. This remedy is
used infrequently and should not be sought without prior approval of the Tax
Division.

6~3.114 Venue

A civil action seeking only a personal, judgment for internal revenue
taxes may be brought in the district wherg the liability for such taxes
accrues, in the district of the taxpayer's”fesidence or in the district
where the return was filed. 28 U.S.C. §1396. .

Occasionally, after suit has been instituted in)a district oourt, it
becomes necessary to have the suit transferred to anbther district, e.g.,
if, unknown to the government, the taxpayer has moved grior to service of
process and the institution of suit in the district in WHigH,the taxpayer
now resides is barred by the statute of limitations. “Title 28, United
States Code, Section 1404(a), provides that, for the oonvenience of parties
and witnesses, in the interests of justice, a district ocourt upon motion or
consent of the parties may transfer a civil action to any other district
court or division where it might have been brought. Such a transfer may be
made even in the absence of jurisdiction over the person of the taxpayer.

6-3.120 Tax Lien Foreclosure Suits
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6-3.121 Origin and Authorization

The origin and authorization of tax lien foreclosure suits is identical
to that set forth in USaM 6-3.111, supra.

6-3.122 Service

The discussion in USAM 6-3.112, supra, relative to service in tax
collection suits generally is also applicable in lien foreclosure suits.
However, it should be noted that in an action in a district court to enforce
any lien upon or claim to real or personal property or to remove any
encumbrance or_ lien thereon where a defendant cannot be served within the
state or doeg/not voluntarily appear, an order may be obtained fram the
court for constructive service under 28 U.S.C. §1655.

6~3.123 Venue

Where the United\States seeks to foreclose its tax liens against
property, suit is instituted _in the judicial district in which the real
property or tangible persomdl/ property is located; if the property is an
intangible, such as a debt OF/ an account receivable, then the suit is
instituted in the district where“k¥he taxpayer's debtor is located. Persons
claiming an interest in or lien uponsSuch property who reside outside of the
state in which the property is lo¢ated may be served pursuant to 28 U.S.C.
§1655. The taxpayer also may be servéd, pursuant to that statute when the
taxpayer resides outside of the state” in, which the property is located.

6-3.124 Lis Pendens

If the property sought to be subjected to the faxslien in a foreclosure
suit is real property and the law of the state ‘inwhich the property is
located requires a notice of the action or lis pendéms to be filed in a
designated state office to give constructive notice o e action, and the
law of the state authorizes the filing of such a notice” for actions in a
federal district court, then state law must be complied with in order to
give constructive notice of the action as it relates to the real property.
28 U.S.C. §1964.

6-3.125 Lien Priority

Usually, the first step toward collection is the assessment of the tax,
which may be based either upon the return filed by the taxpayer, a Tax Court
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decision, or a detemmination by the Internal Revenue Service that an
additional tax is due and owing. As soon as practicable after assessment,
and within 60 days, the District Director is required to give notice to the
taxpayer and make demand for payment pursuant to Section 6303(a). Upon the
neglect or refusal of the taxpayer to pay a tax after demand, a lien
automatically arises on all the taxpayer's property. 26 U.S.C. §6321.
Although proof of demand is a prerequisite to the existence of the lien, the
lien relates back to the time of assessment and the lien continues until the
liability is satisfied or becames unenforceable by reason of lapse of time.
Section 6322. See also, United States v. Pioneer American Ins, Co., 374
U.S. 84, 88 (1963); United States v. Vermont, 377 U.S. 351, 352 (1964). If
the United States secures a judgment against a taxpayer arising out of an
assessed tax liability, the tax lien is not merged in the judgment but is
independently e té:eable until the judgment has been satisfied. Section

6322,

With respect é) priority of the federal tax lien vis-a-vis the
liens of other credito¥s, the general rule is that the first in time is the
first in right. United Sfates v. New Britain, 347 U.S. 81 (1954). However,
before an interest may with a federal tax lien, said interest must
be choate in the federal That is, the identity of the lienor, the
property subject to the lien amount of the lien must be established.
United States v. New Britain, In addition, the federal tax lien
created by Section 6321 is not w as against any purchaser, holder of a
security interest, mechanic's lienor, judgment lien creditor until notice
of the lien has been filed. Secti# 23(a). The question of whether a

claimant to the taxpayer's property within one of these protected
classes is a federal question and the acterization of a particular
claimant by state law as one of the prot rsons is not binding on the

United States. United States v. Gilbert As
United States v. R.F. Ball Construction Co.,
States v. Pioneer American Ins. Co., 374 U.S. 84,

es, 345 U.S. 361 (1953);
U.S. 587(1958); United
1963).

The test of first in time first in right has a
in that Section 6323(b) creates certain so-called "s
Section 6323(c) lays out special rules as to specific
agreements. If any problems arise with respect to these
contact the appropriate Civil Trial Section.

er exception to it
iorities" and
ial financing
eptions, please

6-3.126 Public Sale; Bidding by U.S. Attorney

In a lien foreclosure suit the court may order the sale of the property
at either a public or private sale. If the court orders a public sale, then
the provisions of 28 U.S.C. §2001(c) and §2002 govern the terms of the sale
for real property, and 28 U.S.C. §2004 governs the terms of the sale of
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personal property. If the court orders a private sale, then the provisions
of 28 U.S.C. §2001(b) govern the terms of the sale. In addition to these
procedures for the sale of property, a sale of property may be held pursuant
to a stipulation entered into by all; however, such an arrangement must be
treated as a compromise and the approval of the Department is necessary. It
is the practice in cases where it appears likely that the property may be
sold at a judicially ordered public sale for less than its fair value and
where the liens of the United States are prior to all other liens for the
Department to suggest that the Treasury Department authorize the U.S.
Attorney or an Assistant U.S. Attorney to bid on the property on behalf
of the United States in accordance with 31 U,S.C. §3715. Upon receipt of
the proper appointment, instructions will be given the U.S. Attorney
concerning the amounts that should be bid for the property and other steps
that should aken to protect the government's interests. The deed to
property so ciased for the United States will be taken in the name of the
United States. “a¥ e(U.S. Attorney should have the deed recorded pramptly and
take any other a ti equired under state law to protect the government's
title. Any expense c?ry should be reported to the Department on Form

25-B.

As to the right of (the' United States to redeem property sold at a
mortgage foreclosure proce e 28 U.S.C. §2410 and 26 U.S.C. §7425.

6-3.130 Intervention by the Unit es in Court Actions

If the United States is not par 0,a civil action, the United States
may intervene in such action to assert eral tax lien on property which
is the subject of the action. Secti 4. Where the United States

intervenes in a state court action, it has same right of removal as is
given it in cases where it is named a to an action under 28
U.S.C. §2410(a), and removal is taken pursua the provisions of 28
U.S.C. §1444. Where the government's applicati intervene is denied,
the adjudication in such action has no effect upo tax lien, and the
lien may be enforced against the property by or foreclosure,

Intervention may be commenced only with the authori;aAon of the Chief
Counsel and at the direction of the Attorney General. Whether or not such
action should be removed to a federal district court is normally made on an
ad hoc basis. In making such a determination, consideration should be given
to the complexity of the issues involved, the amount of money or value of
property at issue, and the likelihood of a considered and impartial decision
being regarded by the state court.

Procedures relating to intervention in state courts are governed by
state law and, of course, the law of the particular state must be examined
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in each instance. 1If the United States, as a party, files its action in the
state court, it subjects itself to the procedures and rules of decision of
the forum in which it seeks relief. United States v. The Thekla 266 U.S.
328, 341 (1924): Guaranty Trust Co. v. United States, 304 U.S. 126, 144
(1938). However, the United States is not bound by laches or by state
statutes of limitations. United States v. Summerlin, 310 U.S. 414 (1940).

Where the United States files a claim or intervenes in a state court
proceeding, counterclaims or setoffs against the United States are governed
by the same jurisdictional requirements as original actions, and
jurisdiction of such claims against the United States does not exist unless
there is a specific Congressional authority for it. United States v.
United States Fidelity & Co., 309 U.S. 506 (1940); Nassau Smelting &
Refining Works vyrUnited States, 266 U.S. 101 (1924); United States v. Shaw,
309 U.S. 495 (1940). This proposition is applicable to suits in federal
district courts also¢™) Rule 13(d), Fed. R. Civ. P. However, setoff might be
maintained against(the United States under some circumstances. See United
States v. Shaw, supra.

Appropriate pleadings/ will be prepared by a section attorney and
forwarded to the U.S. Attorney, together with a letter of instruction,
except where an emergency “€xiSts in which event instructions regarding
intervention will be communicated y telephone or other means. If the local
Internal Revenue Service officialsZtequest the U.S. Attorney directly to
intervene because of an emergency, #the.chief of the appropriate Civil Trial
Section should be advised in ordet ¢that proper authorization for the
intervention may be obtained.

6-3.140 Order for Entry to Effect Levy

The Supreme Court decision in G. M. Leasing“w«United States, 435 U.S.
923 (1977), mandated substantial changes 1n the‘\.procedures used by the
Internal Revenue Service to effect collection of a'‘taxpayer's outstanding
tax liabilities. The decision holds that the InternalRevenue Service must
obtain a warrant before entering constitutionally protected premises to
seize property for the payment of taxes.

Authority for the courts to issue orders for entry to effect levy is
based on the Supreme Court's decision in G. M. Leasing, supra, and Code
Section 7402(a). In re Carlson, 580 F. 2d 1365 (10th Cir.); and United
States v. First National City Bank, 568 F.2d 853 (2d Cir.).

Cases involving orders of this type will be referred directly to the
U.S. Attorneys by the District Counsel, Internal Revenue Service. District
Counsel has been instructed to prepare the pleadings--standard forms
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consisting of an application, affidavit and proposed order-—and to present
the pleadings to the U.S. Attorneys' offices for review and submission to
the federal district court. If the case requires any substantial deviation
from these forms, please consult immediately with the appropriate section
chief in the Tax Division.

Upon receipt of the material from District Counsel, the U.S. Attorney
should expeditiously review the material to determine whether the legal
standard for probable cause to effect a Writ of Entry has been
met——assessment, notice and demand, refusal or neglect to pay, and a
factual basis (probable cause) for concluding that property of the taxpayer
is located on the premises. In re Carlson, supra; United States v.
Shriver, Jr., 645 F.2d 221 (4th Cir. 1981). The legal standard in these
cases does noty require that the circumstances be exigent. However, a
detemination/Should be made that the taxpayer is, indeed, recalcitrant, and
that the Revenue:Officer has been unable to gain admittance to the property
for purpose of deizure. The Assistant U.S. Attorney to whom the case
assigned for proces8ing should discuss the matter with the Revenue Officer
to assure that the” affidavit is complete and accurate and to ascertain
whether there are any unustial features of the case which may lead to denial
of the writ. There have; been cases, for example, where the taxpayer has
entered into arrangements‘with? the Service for payment of the outstanding
taxes and was not in defaulty /For obvious reasons orders should not be
sought under such circumstances.

In order to effectively suppopt the collection efforts of the IRS, it
is important that the proposed pleadings be reviewed and submitted to the
court in an expeditious manner.

In some districts, judges refer applications for Writs of Entry to
the local United States Magistrates. We haveé so.objection to that procedure
since it appears to fall within the rationale ©f Mathews v. Weber, 423 U.S.
261 (1976). The Federal Magistrates Act, 28 U.S\C¢_§636(b), was enacted to
permit District Courts to increase the scope df/’responsibilities that
Magistrates can undertake upon reference, as part of itg plan to establish a
system capable of increasing the overall efficienty)/ of the federal
judiciary.

If any difficulties are encountered, please call the appropriate
section chief within the Tax Division.

6-3.200 ENFORCEMENT OF INTERNAL REVENUE SERVICE SUMMONSES

6-3.210 Authority to Issue Summonses in Determining Tax Liability

Section 7601 empowers the Secretary of the Treasury or a delegate to
have Treasury officers and employees canvass each Internal Revenue Service
district and inquire after and concerning all persons owning or having the
care and management of any objects with respect to which any tax is imposed.

OCTOBER 1, 1985
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In furtherance of this purpose, Section 7602 authorizes the Secretary of the
Treasury or a delegate to issue Internal Revenue Service summonses to obtain
testimony and to examine books, papers, records or other data as may be
relevant to such inquiry. In addition, Section 7602 expressly authorizes
issuance of a summons for a criminal purpose at any time when a Justice
Department referral is not in effect.

6-3.220 Jurisdiction of District Court to Enforce Summonses

Sections 7402(b) and 7604(a) give jurisdiction to the district courts
to enforce summonses issued under Section 7602.

6-3.230 Author(z7 to Enforce Compliance with Summonses

6-3.231 Summonses Is z Criminal Investigation Division

Requests for the en nt of administrative summonses issued by the

Intelligence Division of t istrict Director's office, Internal Revenue
Service, will be referred Tax Division through the District Counsel
offices. Authorization to ini petitions for enforcement of summonses
arising out of the Criminal tigation Division normally will be

forwarded to the U.S. Attorneys” by~ the Tax Division together with

appropriate pleadings and instructi The Tax Division should be kept
advised of the progress of the proce %o final disposition.

/o)

6-3.232 Summonses Issued by Examination or C@ tion Divisions

Requests for enforcement of most administra&'? ummonses issued by the
Examination Division or the Collection Division o istrict Director's
office, Internal Revenue Service, will be referr ectly to the U.S.
Attorneys through the District Counsel offices. W respect to such
sumonses, it will not be necessary to obtain authoriz from the Tax
Division prior to instituting court proceedings except i se instances
where individual taxpayers or others have refused to produce records and
have invoked the privilege against self-incrimination under the Fifth
Amendment with respect to these records. Nonetheless, the Tax Division
should be notified when such enforcement proceedings are commenced and
copies of any pleadings filed should be furnished. All requests for
enforcement of Examination Division or Collection Division summonses
relating to matters under the jurisdiction of the Organized Crime Section of
the Criminal Division will be referred to the Tax Division in the same
manner as Criminal Investigation Division summonses. See USAM 6-3.231,

supra.
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6~3.233 Notification Required

The U.S. Attorney should notify the Tax Division when enforcement
proceedings are commenced, including furnishing copies of pleadings, and
thereafter keep the Tax Division advised of the progress of such
proceedings.

6-3.240 Enforcement Procedures

See 26 U.S.C. §§7602-7610.

6-3.241 Show}use Orders

In Rei plin, 375 U.S. 440 (1964), the Supreme Court noted (at
448) that the cement procedure under Section 7604(b), whereby
application is made )for ,an attachment against the person who has failed to
comply with a summons !&was, intended only to cover persons who were summoned
and wholly in default umaciously refused to comply." The Court also
indicated disapproval of the ‘use of the attachment procedure where there was
a refusal based upon a f privilege. See also United States v.
Powell, 379 U.S. 48 (1964). or this reason, enforcement applications

should take the form of order show cause why the summons should not be
complied with, and the attachme ure should not be utilized without

prior approval of the Tax Division

%
6-3.242 Compliance with 28 U.S.C. §169VO®

In initiating summons enforcement pr ings of a summary nature
(petition and show cause order), U.S. Attorne @e advised to insure that
the provisions of 28 U.S.C. §1691, requiring th writs and process be
under the seal of the court and signed by the are camplied with,

Failure to do so may void the entire proceeding. O’

Prosecution under Section 7210 for failure to obey a summons issued by
the Internal Revenue Service should not be initiated without first securing
specific authorization from the Tax Division. These cases should be
processed by the Service and referred to the Tax Division as any other
proposed tax prosecution.

6-3.243 Prosecution Under Section 7210

6-3.250 Actions or Motions to Quash or Enjoin Internal Revenue Summonses

OCTOBER 1, 1985
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In Reisman v. Caplin, supra, the Supreme Court held that no action may
be brought to quash a revenue summons, or to enjoin the Revenue Service from
seeking to enforce such a summons by appropriate court action. Any
objections to the validity of the summons can be raised if the goverrment
institutes enforcement action. Anyone who fears he/she may be injured, if
the witnesses summoned comply woluntarily, may seek to have the witness
restrained from complying until ordered to do so by a federal court as a
result of an enforcement action.

As a result of amendments made to section 7609 by the Tax Equity and
Fiscal Responsibility Act of 1982, Pub. L. No. 97-248, Sec. 331, there is
now a legislative execption to the holding of Resiman v. Caplin, supra, for
summonses issued to third-party recordkeepers after December 31, 1982. The
person to whom the_record relate will continue to receive notice of issuance
of a summons to,(a)third-party recordkeeper. however, contrary to prior
procedure of obtaifiihg a stay of compliance merely by a written notification
to the recordkeeper-netryto comply, the noticee can now stay compliance only
by commencing a proceeding,to quash in the appropriate district court within
twenty days of the datefony which notice is given, mailing a copy of the
petition to the recordkeepér(and to the office of the service desingated in
the notice. These procedural)l rules are jurisdictional and upon failure to
follow these provisions meticuledsly, a motion to dismiss will lie.

Proceedings to quash may al&d/be instituted with respect to another
type of IRS document request, a formal”document request under Code Sec. 982
for foreign-based documents. Thése| ) proceedings are similar to the
proceedings contemplated by amended Section 7609, except that the taxpayer
is allowed 90 days from the date of the reQuest to initiate the proceeding.

A proceeding to quash is a civil action.'and is subject to the normal
filing fee and to the provisions of Rule 4 of ,the Federal Rules of Civil
procedure concerning service of the summons and /Complaint. These cases
differ significantly, however, from cases in which" £he’ government is in a
purely defensive posture in a civil action becausécthe filing of the
petition to quash under Section 7609 or Section 982 stdys,compliance with
the summons or document request. Since it is not in thesbest interest of
the govermment to delay resolution of the proceeding by imSisting that the
service of process rules be followed in all technical respects, absent
compelling reasons to the contrary, the Tax Division will generally waive a
technical insufficiency of service of process in cases otherwise properly
brought on the authority of Section 7609 or Section 982.

In view of the importance of Section 7609 summonses to the
investigative efforts of the IRS generally and in light of our expectation
that the new procedures will raise numerous issues of first impression,
Section 7609 and Section 982 petitions to quash will be handled by Tax
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Division attorneys during the initial stages of litigation until the courts
become familiar with the new procedures and precedents are established.
Upon receipt of a petition to quash, your office should contact the
appropriate Civil Trial Section or the Office of Special Litigation by
telephone to notify us of the case. For the reasons noted above, these
procedures should be followed even when it appears that service on the
United States might be defective. The persons to be contacted are:

Northern--Gerald C. Miller FTS 724-6490
Southern--Herbert L. Moody, Jr. FTS 724-6409
Western—--James H. Jeffries, III FTS 724-6543
Central--S. Martin Teel, Jr. FTS 724-6430

Special Litigation--Claire Fallon FTS 272-6572

Unless otherwisé Jinstructed by the Tax Division, the petition should then be
forwarded to us-by express mail.

6-3.251 Procedures

Whenever an action (is“filed to quash or enjoin an Internal Revenue
summons or foreign documehtrequest, U.S. Attorney should notify the Tax
Division immediately and furnish copies of the pleadings. Except where the
suit is filed in accordance with-the Section 7609 or Section 982 procedures,
the attorney assigned to the prdceeding will move immediately to dismiss on
the authority of Reisman v. Caplinj ,sOpra, if the suit is brought in a state
court and the United States or an Internal Revenue official is named, the
U.S. Attorney should remove the actionsto~the federal court immediately and
thereafter the attorney assigned to thé\pteceeding will move to dismiss on
the authority of Reisman v. Caplin, supra.¥ Af such a suit is filed in any
court and neither the United States nor any, Internal Revenue official is
named, the U.S. Attorney should not become imyglved in any manner in the
action.

Whenever an action is filed to enjoin the Internal Reyenue Service or a
summoned witness, or to quash a summons or the documént reguest, the
Internal Revenue Service official who issued the summons_ et document request
should be advised immediately so that a determination can be made whether
judicially to enforce the summons or in a Section 7609 or Section 982 case
to moot a defective summons or document request. If the Internal Revenue
Service decides to seek enforcement of a summons, its recommendation should
be processed promptly through regular channels so as to insure an early
determination on the enforcement of the summons.
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6-3.260 Training and Litigation Support Relating to Summons Cases

A 63-minute color videotape training film on the preparation and trial
of a summons case is available on loan from the Tax Division. A mock case
file built on the training film scenario and containing model pleadings ard
briefs has been distributed to each U.S. Attorney's office, and copies are
available from the Tax Division upon request.

JURIS contains a computerized research file of all summons and summons-
related cases (located in the "WORKPRDT" group under the name "SUMENF")
which is updated periodically and which provides instant computer—access to
all summons cases by court, year, parties, citation or any of 112 separate
summons enforcement _issues, or any combination of these factors.

Each U.S. Attdpney's office has also previously been furnished a copy
of the Tax Division’s-»Summons Enforcement Decisions List containing a
printout of all reported summons cases with case histories and parallel
citations. Finally, summens enforcement lectures and seminars by
experienced Tax Division twi@l attorneys are available on request.

Any inquiries or requests™goncerning training and litigation support
should be directed to James H. Jéffries, III at FTS 724-6543.

6-3.300 SUITS AGAINST THE UNITED STATES\OR ITS OFFICERS AND EMPLOYEES

6-3.310 General

The general rule is that upon being served with a summons and camplaint
in a suit involving the Internal Revenue laws, & @Opy of the summons and
complaint should be forwarded to the appropriate Civi) Tfial Section or the
Office of Special Litigation of the Tax Division and “foCthe local District
Counsel, Internal Revenue Service. In actions under “28~UsS.C. §2410 to
quiet title, foreclose, partition or condemn property on‘shich the United
States has a mortgage or other lien, the general rule does not apply and
the procedures in USAM 6-3.222 should be followed. Special additional rules
for tax refund suits are set out at USAM 6-3.630, 6-3.631 and 6-3.632,
infra. See also, USAM 6-3.521, infra, for rules relating to bankruptcy
cases. —

In suits under Section 7429 for review of Jjeopardy assessments, the
appropriate Civil Trial Section should immediately be notified by telephone
of the commencement of the case in light of the expedited hearing of these
matters. See USAM 6-3.370, infra. Notification by telephone is also
essential if a hearing is set on a temporary restraining order or an early
hearing is set on a preliminary injunction.
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6-3.320 Actions under 28 U.S.C. §2410

6-3.321 Nature of the Suit

Under 28 U.S.C. §2410 the United States has consented to be sued in any
suit instituted in a federal or state oourt having jurisdiction of the
subject matter in which the plaintiff seeks: (1) to quiet title to; (2) to
foreclose a mortgage or other lien upon; (3) to partition; (4) to condemn;
or (5) of interpleader or in the nature of interpleader with respect to,
real or personal property on which the United States has or claims a
mortgage or other lien. By this statute, the United States has waived its
sovereign immufiiby suit, subject to certain specified conditions. United
States v. Brosmany.36 U.S. 237, 244-246 (1960). These conditions must be
strictly complied”with as a jurisdictional prerequisite for maintenance of
the suit. See United States v. Felt & Tarrant Co., 283 U.S. 269, 273
(1931); Rock Island’& Co. R.R. v. United States, 254 U.S. 141, 143 (1920).
The District Director of IAternal Revenue is not a proper party-defendant in
any suit under this statute )because he/she has no proprietary interest in
the tax lien. Czieslik “w. _Burnet, 57 F.2d 715 (E.D. N.Y) (1932). If
he/she is named, steps $&holld be taken to have him/her dismissed.
Similarly, if the suit is againStothe United States, but is not permitted
suit under 28 U.S.C. §2410, the Onited States should be dismissed for lack
of jurisdiction. United States v./Sherwood, 312 U.S. 584 (1941); United
States v. Shaw, 309 U.S. 495 (1940)} Minnesota v. United States, 305 U.S.
382 (1939). &4

The manner of service upon the Unitef\States is provided for in the
statute and must be strictly complied with.  /Seérvice is made by serving the
process of the court, together with the compldint, on the U.S. Attorney and
sending copies of the process and complaint( by either registered or
certified mail to the Attorney General.

Any pleading (whether or not designated as a complaint) which attempts
join the United States as a party in the types of actidhs/named, where the
action involves liens arising under the Internal Revenue” Service Code, must
set forth with particularity the nature of the interest or lien of the
United States, i.e., (1) the name and address of the delinquent taxpayer,
and (2) if a notice of tax lien has been filed, (a) the identity of the
Internal Revenue Service office which filed the notice, and (b) the date and
place such notice of lien was filed. 28 U.S.C. §2410(b). Further, in an
action to foreclose a mortgage or other 1lien, the plaintiff must seek
judicial sale. 28 U.S.C. §2410(c).
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A judgment or decree in an action under 28 U.S.C. §2410 shall have the
same effect respecting the discharge of property from the mortgage or other
lien held by the United States as may be provided with respect to such
matters by the local law of the place where the ocourt is situated. If for
any reason a judicial sale is mot held in a lien or mortgage foreclosure
action and the United States does not consent to the lack of judicial sale,
the junior federal tax lien or mortgage will not be divested fram the
property involved. Where a judicial sale is held and the tax lien of the
United States is discharged, the United States may redeem the sold realty
within 120 days from the date of sale, or within such longer period as may
be allowed under local law. A revolving fund has been authorized for such
purpose. The amount which the United States must pay in the exercise of its
right of redemption, whether it relates to a sale under Section 2410(c) or a
sale in foreclosure other than the plenary judical proceedings (Section
7425(d)(1)), is set forth in a formula contained in Section 2410(d). If you
deem that redemption . is -advisable, please ocontact the chief of the
appropriate Civil Trid@l“Section.

Where the United ‘Stateés asks, by way of affirmative relief, for
foreclosure of its own lién,/and property is sold to satisfy a first lien
held by the United States, “the, United States may bid at the sale such sum,
not exceeding the amount of \its.iclaim with expenses of sale, as may be
directed by the Internal Revenué Sérwice. See USAM 6-2.126, supra.

6-3.322 Procedures

Quiet title, foreclosure, partitiofi /and condemnation actions are
processed in the same manner. It is not pécessary to forward the summons
and complaint to the local District Counsel or (the Tax Division, but the Tax
Division should be notified by memorandum or letter of the filing of the
suit and the date of service. No further action_should be taken until
receipt of acknowledgement from the Tax Division thatVservice has been made
on the Attorney General and the jurisdictional requiréments of the statute
have been met. Upon receipt of the form referral 1étter from the Tax
Division, the U.S. Attorney should then request the IRS Spegial Procedures
Function to provide the information necessary to prepare an” anSwer. A copy
of the government's answer should be forwarded to the Tax Division. It is
unnecessary for the U.S. Attorney to correspond further with the Tax
Division with regard to these cases unless an offer in compromise is
submitted or an appellate issue arises. Any questions should be directed to
the Tax Division's Lien Unit at FTS 724-7465.

If an offer in compromise is made, promptly submit the matter to the
Tax Division, appropriate Civil Trial Section, with your recommendation and
sufficient data in support thereof. A copy of any compromise offer together
with a ocopy of the complaint, should at the same time be forwarded to the
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local District Counsel of the Internal Revenue Service. This procedure is
not applicable to those applications for release of the govermment's right
to redemption with respect to which authority has been delegated to U.S.
Attorneys' offices. See USAM 6-4.140 and 6-4.800, infra.

If an appeal is taken by another party to the proceeding, the U.S.
Attorney should promptly advise this Division and inform us of the time
limitation involved. If a decision is rendered adverse to the government on
an issue contested by your office, please submit your recammendation with
sufficient data to evaluate the question of appeal.

Please note that Code Section 6323 will govern the determination of the
priority of the federal tax lien in these cases. The appropriate Civil
Trial Section uld be contacted should any interpretative problems arise
concerning th @rity to be accorded to the tax lien.

In all other@&; cts, the case becames the responsibility of the U.S.
Attorney who should Wotify the Internal Revenue Service Special Procedures
Function when the case i€ closed.

Interpleader actions well as those in the nature of interpleader,
will be handled by the vision. The necessary pleadings will be
prepared by a section attorne forwarded to the U.S. Attorney together
with a letter of instruction.

In any other type of action
which the United States or the Distr
Attorney should advise the District Cou
the U.S. Attorney is served. 1In sever
federal tax liens have been filed have i
their property and to have such liens remov
attempting to contest the merits of the tax
which were secured by the liens. Jurisdiction
allowed under 28 U.S.C. §2410 and 28 U.S.C. §1340,

edly brought under Section 2410 in
irector is named a party, the U.S.
as well as the Tax Division when
ances, taxpayers against whom
ted actions to quiet title
a cloud on title, thereby
ents made against them
ch suits is usually
tmg jurisdiction to

district courts in internal revenue matters. he govermment's
p051tion that 28 U.S.C. §2410 is not a Jurlsdlctlonal te, but only a
waiver of sovereign immunity to certain specified types su1t to which a

court has independent subject matter jurisdiction; that 28 U.S.C. §1340 is
only a general grant of subject matter jurisdiction to a federal district
court which must be buttressed by some other statute specifically waiving
the sovereign immunity of the United States in a particular type of action;
and that the waiver of unmunlty found in 28 U.S.C. §2410 does not extend to
a suit by the taxpayer to inquire into the merits of a tax assessment. See
Falik v. United States, 343 F.2d 38 (2d Cir. 1965); Quinn v. Hook, 341 F. *.2d
920 (3d Cir. 1965); Broadwell v. United States, 343 F.2d 470 (4th Cir.
1965), affirmming per curiam, 234 F.Supp. 17 (E.D. N.C. 1964); Cooper
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%%engz, Inc. v. Mcleod, 348 F.2d 919, (4th Cir. 1965) affirming %1; curiam,
F.Supp. 276 (E.D. S.C. 1964); Floyd v. United States, 361 F.2d 312 (4th

Cir. 1966).

6-3.323 Removal of Actions from State Courts

Most cases under 28 U.S.C. §2410 are filed in the state courts. The
United States as a general rule, does not seek to remove such cases to the
federal courts unless there is a real dispute respecting the rights of the
United States and a substantial amount or important principle is involved.
Where it appears to be desirable to remove the action to a federal court and
circumstances permit, the matter should be discussed with the Tax Division.
Since the statutes provide only a very limited time (30 days) in which to
take steps for removal, 28 U.S.C. §1446(b), as amended, the suit should be
brought to the “attention of the Tax Division at the earliest possible
moment . The judgmentr of the U.S. Attorney is relied upon heavily in
deciding the matter #but, removal should not be effected without prior
approval of the Tax Division. The procedure for removal is set forth in
detail in 28 U.S.C. §§1449<1450.

Where the United States™ s jnade a party defendant in a state court
action or intervenes, such as in/the case of a petition to sell real estate
of a decedent, removal can be acc&npiished where it appears to be desirable,
with the approval of the Tax Divisief, See Section 7424. However, if a
motion to dismiss as to the United States or District Director is filed, and
it is determined that the United Statés’ should intervene, there must be an
independent basis for jurisdiction in the/ fiederal court because, once the
dismissal is effected, unless there is ah ‘indépendent jurisdictional basis,
the case is subject to remand to the state cowr¥’™> S. & E. Building Material
Co. v. Joseph P. Day, Inc., 188 F. Supp. 742 (E.D\'N.Y. 1960).

6-3.330 Injunction Actions

Section 7421(a) provides, generally, that no suit ‘fér/the purpose of
restraining the assessment of any tax shall be maintainéd in any oourt,
whether or not such person is the person against whom such tax was assessed.
The addition of the latter clause serves to prevent a person against whom an
assessment has been made from seeking to escape the bar of the statute on
the ground that the person does not owe the tax and hence stands in the
shoes of a third party rather than a taxpayer. See Floyd v. United States,
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361 F.2d 312 (4th Cir., 1966). Also, this amendment precludes any injunctive
relief to third persons unless a District Director has, in fact, levied upon
the property and the federal district court determines that his/her rights
in the property are superior to those of the United States and that
enforcement of the levy or a sale of the property pursuant to the levy would
irreparably injure the third person's rights in such property.

Otherwise, the general rule is that injunctive relief may be had only
upon satisfaction of the twofold test laid down in Enochs v. Williams

Packing Co., 370 U.S. 1 (1962).

Since injunction cases are often set for hearing on very short notice,
the Department, in some instances, will consent to a status quo arrangement
whereby the District Director will agree to take no collection activity for
a specified period of time in order to afford the Internal Revenue Service
an opportunity tostonduct an investigation and prepare a defense letter. 1In
some instances, hewever, it may be necessary to consent to a temporary re-
straining order to a€complish the same purpose. Rule 65(b), Fed. R. Civ. P.
In either case prior fauthorization should be obtained from the chief,
appropriate Civil Trial“sécofion or Office of Special Litigation. Of course,
any suit attempting to restrain the collection of taxes must be served upon
the Attorney General. The/U.S. Attorney's office, however, should
immediately notify the appropriéte Civil Trial Section or Office of Special
Litigation when served with such”a’suit; if a temporary restraining order is
set for hearing or an early hearimd on a preliminary injunction is set,
please telephone the office of the \chief of the appropriate Civil Trial
Section or Office of Special Litigatioh 0 that the necessary pleading can
be prepared and forwarded to the U.S. Attdrney.

6-3.340 Suits Under the Freedom of Information gct

Recent experience has shown that the Freedom” ¢f)Information Act (FOIA)
litigation against the Internal Revenue Service “#5Cheing brought as an
alternative to taxpayer discovery in district court refund, cases, Tax Court
cases, criminal tax cases, injunction and oollectiom Suits and other
litigation handled by the Tax Division. Accordingly, it-has been determined
that FOIA suits against the Internal Revenue Service and against the Tax
Division will be handled on a centralized basis by the Tax Division's Civil
Trial Section, Central Region.

Since under 5 U.S.C. §552(a)(4)(C) an answer or other pleading to the
complaint must be served within 30 days after the complaint is served upon
the defendant, and since 5 U.S.C. §552(a)(4)(D) provides that FOIA suits are
to take precedence on the docket over all other cases, it is imperative that
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the Civil Trial Section, Central Region, receive immediate notice of the
filing such a suit. Specifically, the U.S. Attorney's office should
immediately notify that section by telephone when served with the complaint
in such a suit. The appropriate pleading will be prepared by the Tax
Division and forwarded to the U.S. Attorney for filing. The same procedure
should be followed in the case of lawsuits brought against the Tax Division
under the FOIA.

In general, see USAM 1-5.000.

6-3.350 Suits Under the Privacy Act

The Priva
creating furt

t of 1974, 5 U.S.C. §552a, has great potential for
litigation against the Internal Revenue Service.
Subsection (g)(1 of the Privacy Act creates injunction and tort type
actions against th cy involved. Specifically, an individual has the
right to seek an injuhction ordering the production of any agency record
from the individual, and, in addition, may
e agency to amend an individual's record in
Tort actions may also be brought for
ional failure by an agency to maintain

seek an injunction orderi
accordance with his/her r
damages for the willful

personally identifiable record ately, relevantly and in a timely and
complete fashion where an advers ermination has been made by an agency
against the individual; the Act fu h ovides for a tort suit for damages
occasioned where an agency 1mpr releases information about an

individual without consent.

Suits under the Privacy Act agalnst ternal Revenue Service will
be handled by the Civil Trial Section, Cen egion, and when the U.S.
Attorney's office is served with the complai t@m such a suit, immediate
written notice thereof should be given to that ion. The appropriate
responsive pleading will be prepared by the Civi @nl Section, Central
Region, and forwarded to the U.S. Attorney.

In general, see USAM 1-5.000. O)

6-3.360 Subpoenas Served on Employees of the Internal Revenue Service

Frequently, subpoenas are served upon revenue agents and other
employees of the Internal Revenue Service, in cases not involving federal
taxes, and in which the United States or District Directors are not parties,
requiring them to appear in court to produce official documents and records
or to testify with respect to matters which have come to their attention in
their official capacity.
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Section 301.9000-1, Treasury Regulations on Procedure and
Administration (1954 Code) provides that in such cases the Internal Revenue
officer should appear in court and respectfully decline to produce the
records or to give the testimony called for on the ground that he/she is
prohibited therefrom by the Treasury Regulations. Instructions have been
issued to the Service personnel regarding this matter to establish a uniform
policy regarding procedure to be followed where subpoenas are served upon
them. 1In most cases, if there is sufficient time, the Commissioner will
issue specific instructions to the employee and request that these be
exhibited to the U.S. Attorney.

The validity of the Treasury Regulations, supra, has been upheld and
approved by the Supreme Court, Boske v. Comingore, 177 U.S. 459 (1900), cf.
Touhy v. Rageny” 340 U.S. 462 (1951), involving a subpoena served upon an
employee of the Department of Justice.

In the event_the, employee of the Internal Revenue Service is served
with a subpoena and &gntacts the U.S. Attorney for the purpose of protecting
the interests of the Sew¢ice representative and those of the government, the
U.S. Attorney should appéar, if necessary, with the individual employee
before the court out of ¢hich the subpoena was issed. The U.S. Attorney
should also give notice of“th€/subpoena matter to the Civil Trial Section,
Central Region. If the necesgiky arises, the matters set out above should
be submitted to the oourt. Frégdently, this will not be necessary since
experience has demonstrated thats if .this prohibition is explained to the
attorney who is responsible for th¢ issuance of the subpoena, the attorney
will voluntarily release the Serviees employee from responding thereto
without requiring the U.S. Attorney to‘séek the aid of the oourt.

6-3.370 Suits to Review Jeopardy and Termina¥ion, Assessments Under
Section 7429 )

Code Section 7429 provides for both administrativVe and judicial review
of jeopardy and termination assessment actions taken “under Sections 6851,
6861 or 6862.

When your office has been served with a copy of a summons and a
complaint alleging a cause of action under Section 7429, the Chief, Special
Procedures Branch in the District Director's Office of the Internal Revenue
Service, should be immediately notified of the action so that steps can be
taken to meet the stringent time requirements imposed therein. Notification
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must be glven within one working day. This is necessary to ensure a prampt
response since Section 7429 requires the District Court to make
determination of the reasonableness of the assessment within 20 days after
the action was commenced. The Tax Division will prepare the answer and
defend the suit.

Because of the 20-day limitation within which the Court must ordinarily
make its determination, it is necessary that we immediately be informed when
a Section 7429 complaint is filed with the clerk of court or served on the
U.S. Attorney. Each U.S. Attorney, therefore, is requested to telephone the
chief of the appropriate Civil Trial Section or the Office of Special
Litigation responsible for civil tax litigation in that jurisdiction upon
learning that this type of action has been commenced so that the Tax
Division may prepare an appropriate response as expeditiously as possible.

6-3.380 Suits Aga%-nternal Revenue Service Officials in Their Personal

Capacities
When Internal Reveé/

capacities, for example in
service of process by mail
Civil Procedure, In such situa
Counsel will be sought concerni
If due to the shortness of time ther 1d be no cpportunity to seek the
advice of Regional Counsel, the U.z.l%torney may be asked to review the

ice officials are sued in their personal
ivens suits, these defendants are amenable to
le 4(c)(2)(C)(ii) of the Federal Rules of
, the advice of the appropriate Regional

ether receipt should be acknowledged.

receipt and acknowledgment form., turned acknowledgment form should
contain a statement that all defenses un ]ﬁule 12(b) of the Federal Rules
of Civil Procedure are specifically prese @

6-3.400 SUITS INVOLVING GOVERNMENTAL IMMUNITY ATE AND LOCAL TAXES

The Tax Division is charged with the respons
the interests of government agencies and officers in the improper
imposition of state or local taxes. Requests for assist equently came
directly fram government contractors and menbers of the Forces, as
well as from government agencies. Because of their sensitive nature and the
need for their close coordination, all such matters are handled directly by
the Tax Division. All reguests, whether to institute litigation or merely
for advice or to persuade taxing authorities not to impose a tax, should be
promptly referred to the Civil Trial Section, Central Region.

ity of representmg

6-3.500 CLAIMS OF UNITED STATES IN BANKRUPTCY, RECEIVERSHIP, PROBATE, AND
INSOLVENCY PROCEEDINGS
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6-3.510 General

The field offices of the Internal Revenue Service file proofs of claim
for unpaid taxes in bankruptcy proceedings, state court receivership and
insolvency proceedings, and in probate proceedings. The Tax Division is
ordinarily not notified of the filing of these claims and the U.S. Attorney
may or may not be advised of the filing of a proof of claim. Where a
controversy arises and the U.S. Attorney is requested to take any action or
make a oourt appearance, the appropriate Civil Trial Section should be
notified as soon as possible, by telephone if necessary, and prior to the
filing of any pleading or the making of any court appearance, except in the
direct referral bankruptcy cases. See USAM 6-3.522, infra.

If an objection to the proof of claim is filed, no action should be
taken without/pyrior consultation with the Tax Division. The necessity for
prampt action (will~ frequently require a telephone consultation with the
appropriate Civil{ T¥ial Section.

Section 6036 placeg” a duty upon every trustee in bankruptcy, receiver,
assignee for the benefit of .creditors, executor, and other like fiduciary to
give notice of his/her qqualification as such to the Secretary of the
Treasury, or his/her delegates7?in such manner and at such time as provided
by the regulations. The purpdgesof this provision is to enable the Internal
Revenue Service to make an immediate determination as to whether all taxes
have been properly reported and pdid.

6-3.520 Bankruptcy Proceedings

It is the practice in bankruptcy cdses, for the District Directors
through the Special Procedures Function to Tilé. proofs of claim for taxes.
The U.S. Attorney may be furnished with a copy)of the proof of claim. 1In
many cases this ends the matter so far as the UNS. Attorney is concerned
because the claim will be allowed and paid by the trustee in bankruptcy as a
matter of course from the bankrupt's estate to the(extent that funds are
available.

6-3.521 Contested Cases and Adversarial Proceedings

In contested cases and adversarial proceedings the pleading involving
matters relating to the internal revenue laws should be pramptly forwarded
to the Tax Division, the District Counsel and the IRS Special Procedures
Function.

6-3.522 Directly Referred Cases

The Internal Revenue Service will directly refer to the U.S. Attorneys
bankruptcy matters involving:
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A. Complaints or other pleadings to sell property;

B. Cash collateral hearings;

C. Motions to compel distribution and accounting;

D. Motions to pay taxes or stop pyramiding of taxes;

E. Motions for a more particularized disclosure statement;

F, Chapter 13 cases involving $10,000 or less where the proposed
payments are insufficient or the period of payment is too long;

G. Motionsyfor relief from the automatic stay to permit commencement
or continuation/off proceedings before the United States Tax Court;

H. Objection to_confirmation of a plan;

I. Motion by the United States to vacate or modify the automatic stay
where all the other parties/agree to the relief requested;

J. Motion for order compelling production of records and/or filing of
pre-petition tax returns;

K. Motion for order campelling~ the filing of post-petition tax
returns;

L. Motion for order requiring “#eg§regation and/or deposit of
post-petition trust fund taxes.

All other tax-related bankruptcy matters, Will be referred by<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>