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9-71.000 COPYRIGHT LAW: INTRODUCTION 

The responsibility of the federal government to provide some measure 
of protection to intellectual property has been recognized since the 
earliest days of the Republic. Art. I, §8, cl. 8 of the United States 
Constitution conferred on Congress the power, " [ t]o Promote the Progress 
of Science and Useful Arts, by securing for Limited Times to Authors and 
Inventors the exclusive Right to their respective Writings and 
Discoveries." Beginning with the Act of May 31, 1790, c. 15, 1 Stat. 124, 
Congress has exercised this power to provide federal copyright protection 
to an increasingly broad range of intellectual properties. See Goldstein 
v. California, 412 u.s. 546, 562-63, n.17 (1973). These copyright laws 
are now codified in Title 17 of the United States Code. 

The criminal sanctions imposed by Titl~ 17 are an important part of 
this statutory scheme. In the past several years these criminal sanctions 
have been revised significantly. New media of artistic expression are now 
afforded protection by the federal copyright laws. For example, copyright 
protection now extends to sound recordings. See 17 u.s.c. §102(a)(7). 
Similarly federal copyright laws also protect computer software and 
programs. Video games are yet another emerging area entitled to federal 
copyright protection. 

Moreover, the penalties for criminal infringement of certain 
copyrights have been increased dramatically. See 17 u.s.c. §506; 18 
u.s.c. §2319. Copyright infringement involving-5°ound recordings and 
audiovisual works may now constitute a felony under federal law, depending 
on the number of infringing copies made or distributed in a 180-day 
period. See 18 u.s.c. §2319. 

These developments in the federal copyright laws have paralleled a 
growing illicit trade in counterfeit records, films, audio and video 
tapes. The increased popularity of these forms of entertainment coupled 
with the development of the technology for reproducing records, films and 
tapes makes such piracy a highly lucrative business. Over the past few 
years this trade has developed into a highly sophisticated, illicit 
billion-dollar-a-year business. Sees. Rep. No. 274, 97th Cong., 1st 
Sess. 3, reprinted in 1982 U.S. Code Cong. & Ad. News 127, 129. The 
financial loss to the-film and recording industry resulting from this 
illegal traffic is staggering. It is estimated that record and tape 
pirates divert $600,000,000 from the recording industry annually. Id. at 
130. 

The purpose of this chapter of the Manual is to outline the laws 
directed against this enormous illegal trade in order to assist U.S. 
Attorneys in vigorously and effectively enforcing those laws. Because 
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some understanding of the copyright system is necessary to effective 
criminal law enforcement in this area, USAM 9-71.100 through 9-71.150, 
infra, contain a general overview of the federal copyright law. USAM 
9-71.200, infra, then focuses specifically on the role of the criminal law 
in protecting intellectual property. Criminal copyright infringement, its 
elements and its proof, is discussed at USAM 9-71.210 to 9-71.214, infra. 
Also discussed are statutes prohibiting false statements on copyright 
notices, see 17 u.s.c. §506(c) and (d) discussed at USAM 9-71.220, infra; 
false statements on copyright applications, see 17 u.s.c. §506(e) 
discussed at USAM 9-71.230, infra; criminal violations of jukebox 
licenses, see 17 u.s.c. §116(d) discussed at USAM 9-71.240, infra; 
trafficking in counterfeit labels, see 18 u.s.c. §2318 discussed at USAM 
9-71.250, infra; and other offenses, see USAM 9-71.260 and 9-71.270, 
infra. 

9-71.010 Assignment of Responsibilities 

Supervisory responsibility for prosecutions brought under 17 u.s.c. 
§§116 and 506 and 18 u.s.c. §2318 rests with the General Litigation and 
Legal Advice Section of the Criminal Division. Investigative 
responsibility for complaints arising under these sections rests with the 
Federal Bureau of Investigation. Importation of infringing articles may 
also be investigated by the United States Customs Service. 

Prior authorization of the Criminal Division is not required for 
instituting prosecutions under Title 17 of the United ---States Code. 
However, becaus·e such prosecutions frequently involve technical and 
complex applications of the copyright laws, u.s. Attorneys are encouraged 
to ~the General Litigation and Legal Advice Section for assistance. 
Such consultation is particularly important in cases which are likely to 
go to trial. 

9-71.020 Preemption of State Law 

Historically copyright protection in the United States has been 
provided through a dual system. The federal government, ·by statute, 
provided limited monopolies for intellectual property. In addition, state 
statutory and common laws established roughly equivalent protection for a 
range of intellectual properties. 

This dual system was, quite accurately, characterized as 
"anachronistic, uncertain, impractical and highly complicated." H.R. Rep. 
No. 1476, 94th Cong., 2d Sess. 1, 130, reprinted in 1976 u.s. Code Cong. & 
Ad. News 5659, 5745. Under this system federal statutory copyright 
protection differed from common law copyrights and state statutory and 
common law copyrights varied from jurisdiction to jurisdiction. 
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The new copyright law has accomplished a fundamental and significant 
change in this system by substituting a single federal statutory copyright 
for the dual copyrights which previously existed. Thus, federal law now 
preempts the field of copyrights. 

The federal preemption provision, 17 U.S.C. §30l(a), provides that: 

On and after January 1, 1978, all legal or 
equitable rights that are equivalent to any of the 
exclusive rights within the general scope of copyright 
as specified by section 106 in works of authorship 
that are fixed in a tangible medium of expression and 
come within the subject matter of copyright as 
specified by sections 102 and 103, whether created 
before or after that date and whether published or 
unpublished, are governed exclusively by this tit l e. 
Thereafter, no person is entitled to any such right or 
equivalent right in any such work under the common law 
or statute of any State. 

This section, in broad terms, provides that federal statutory 
copyrights preempt all equivalent statutory and common law protection 
provided to intellectual property by state law. Moreover " [a] s long as a 
work fits within one of the general subject matter categories [of federal 
statutory copyrights], the bill prevents the states from protecting it 
even if it fails to achieve federal statutory copyright because it is too 
minimal or lacking in originality to qualify, or because it has fallen 
into the public domain." R.R. Rep. No. 1476, supra, at 131. 

There are, however, some limitations on this preemption provision. 
For example, it does not apply to intellectual property which does not 
fall within the subject matter entitled to federal statutory copyright 
protection, as defined by 17 U.S.C. §§102 and 103. See 17 U.S.C. 
§30l(b)(l). Therefore, works which are not fixed in any~ngible form 
would still be entitled to state statutory or common law protection. This 
would include choreography which has never been filmed or notated and 
extemporaneous speech. Similarly, activities which violate legal rights 
that are not equivalent to the rights conferred by federal copyright would 
still be actionable under state law. See 17 U.S.C. §30l(b)(3). This 
limitation was included in the law to permit state actions on defamation, 
fraud, breach of contract or invasion of privacy theories. Such actions 
arising in the context of a copyright dispute are not preempted by this 
prov1s1on. R.R. Rep. No. 1476, supra, at 132. Nor does this section 
preempt any cause of action arising under state law prior to January 1, 
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1978, the effective date of this provision. See 17 U.S.C. §30l(b)(2). 
Finally, nothing in 17 U.S.C. §301 limits any rights or remedies existing 
under any other federal law. See 17 U.S.C. §30l(d). 

17 U.S.C. §301 has a special prov1s1on dealing with sound recordings. 
17 U.S.C. §30l(c) provides that "[w]ith respect to sound recordings fixed 
prior to February 15, 1972, any rights or remedies under the common law or 
statutes of any State shall not be annulled or limited by this Title until 
February 15, 2047." Thus, with respect to pre-1972 sound recordings 
Congress has carved out an exception to this general rule of federal 
preemption. These works are still entitled to state common law and 
statutory protection until 2047. Of course, state laws have been 
preempted with respect to recordings fixed after February 15, 1972. 

These preemption provisions have obvious implications for federal 
prosecutors. With federal preemption of this area prosecutors must now 
recognize that individuals harmed by copyright violations do not have 
recourse to state criminal laws. In most instances, criminal prosecution 
of copyright offenders is possible only within the federal system. U.S. 
Attorneys should keep this factor in mind when considering whether to 
decline prosecution in a copyright case. 

9-71.030 Applicability of Civil Copyright Law 

Substantively, the criminal law of copyrights is often defined by 
reference to aspects of the civil law of copyright. For criminal 
copyright infringement to exist, there must first be civil copyright 
infringement. See 18 U.S.C. §506(a); 3 Nimmer on Copyright •15.01 ~seq. 
(1983). Moreover, the provisions of Title 17 relating to the rights 
secured by copyright, notice and registration requirements, as well as 
judicial construction and analysis of infringing conduct, are all directly 
applicable to criminal cases. Thus, some understanding of the substantive 
law of copyright is necessary to the effective enforcement of the criminal 
provisions of Title 17. In this respect, U.S. Attorneys' offices 
prosecuting copyright cases will find Nimmer on Copyright, a four volume 
treatise published by Mathew Bender & Co., Inc., a useful guide to the 
intricacies of copyright law. · 
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9-71.100 OUTLINE OF TITLE 17, UNITED STATES CODE 

9-71.110 Intellectual Property Entitled to Copyright Protection 

9-71.111 Constitutional Limits on Copyright Protection 

Art. I, §8, cl. 8 of the Constitution simply granted Congress the 
power to protect the "Writings" of "Authors." Accordingly, the first 
congressional copyright statute referred only to written works such as 
maps, charts and books. Act of May 31, 1790, c. 15, 1 Stat. 124. It is 
clear now however that Congress' constitutional authority in this area 
extends beyond written works to other media. As t he Supreme Court has 
noted, this authority is not defined in A "narrow literal sense but, 
rather, with the reach necessary to reflect the broad scope of 
constitutional principles." Goldstein v. California, 412 U.S. 546, 561 
(1973). Thus, the term "Author," in its constitutional sense, now denotes 
an "originator," or one "to whom anything owes its origin." Id., quoting 
Burrow-Giles Lithographic Co. v. Sarony, 111 U.S. 53, 58 (1884). 
Similarly the word "writings" has been construed broadly "to include any 
physical rendering of the fruits of creative intellectual or aesthetic 
labor." Id. Thus, Congress' constitutional authority to establish 
copyrightS-now reaches all tangible media of ar'tistic expression, 
including photographs, motion pictures and sound recordings. See 
Goldstein v. California, supra, at 562-63, n. 17. 

9-71.112 Statutory Limits on Copyright Protection 

Today Congress, by statute, provides copyright protection to all 
"original works of authorship fixed in any tangible medium of expression, 
now known or later developed, from which they can be perceived, reproduced 
or otherwise communicated, either directly or with the aid of a machine or 
device." 17 u.s.c. §102(a). There are two primary components to this 
definition. First, a work must be "original." In addition that work must 
be "fixed in any tangible medium of expression." The requirements of 
originality and fixation set the outer limits of federal copyright 
protection. 

Originality of a copyright is satisfied by a low threshold of proof. 
Of course a work is not "original" if it is simply a copy of some other 
work existing in the public domain. However, the concept of originality 
does no t imply the type of novelty necessary for a patent. Rather for a 
work to be "original" all that an author need do is contribute something 
more than a "merely trivial" variation, something recognizably his/her 
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own, to it. See,~·, Sid & Marty Krafft Television v. McDonald's Corp., 
562 F.2d 1157, 1163 n.5 (9th Cir. 1977); L. Batlin & Son, Inc. v. Snyder, 
536 F.2d 486, 490 (2d Cir.), cert. denied, 429 U.S. 857 (1976). Moreover, 
the originality requirement does not involve any assessment of the 
artistic quality of a work. No matter how poor artistically, an author's 
contribution may be copyrighted, if it is in some way original. See 
Gelles-Widmer Co. v. Milton-Bradley Co., 313 F.2d 143, 147-48 (7th Cir~ 
~· denied, 373 U.S. 913 (1963). 

The fixation requirement of a copyright is defined by 17 u.s.c. §101 
in the following terms: 

A work is "fixed in a tangible medium of expression" 
when its embodiment in a copy or phonorecord, by or 
under the authority of the author, is sufficiently 
permanent or stable to permit it to be perceived, 
reproduced, or otherwise communicated for a period of 
more than transitory duration. A work consisting of 
sounds, images, or both, that are being transmitted, 
is "fixed" for purposes of this title if a fixation of 
the work is being made simultaneously with its 
transmission. 

Within the broad parameters set by the originality and f ixation 
requirements, all works of authorship are entitled to copyright 
protection. These include, but are not limited to, literary works; 
musical works (including any accompanying words); dramatic works 
(including any accompanying music); pantomimes; choreographic works; 
pictorial, graphic and sculptural works; motion pictures and other 
audiovisual works; and sound recordings. See 17 u.s.c. §102(a)(l)-(7). 
They also include compilations of pre-existing works and derivative works. 
See 17 u.s.c. §103(a). However, such compilations or derivative works 
must themselves reflect some originality in order to be copyrighted. This 
originality may result from the addition of new material to an existing 
work or it may consist exclusively of the selection, arrangement or 
presentation of pre-existing material in a new way. See United States v. 
Hamilton, 583 F.2d 488, 450-452 (9th Cir. 1978). Of course, the copyright 
of a compilation or derivative work does not affect the copyright of any 
pre-existing material incorporated into that work. The copyright of that 
pre-existing material is entirely independent of the compilation's 
copyright. See 17 u.s.c. §103(b). 
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For purposes of the criminal law the most significant types of 
property subject to copyright protection are sound recordings, motion 
pictures and audiovisual works. Recent changes in the copyright laws have 
afforded these works a greater degree of protection than they have 
previously enjoyed. These works are described below. 

9-71.113 Sound Recordings 

In considering the copyright protection afforded to sound recordings 
it is important at the outset to distinguish between musical compositions 
and particular recordings of those compositions. Musical compositions 
have been entitled to copyright protection since 1831. Act of February 3, 
1831, c. 16, 4 Stat. 436. In contrast, sound recordings have only 
recently received statutory copyright protection. Prior to 1971 courts 
consistently held that sound recordings were excluded by Congress from the 
copyright laws. See Capitol Records, Inc. v. Mercury Records Corp., 221 
F.2d 657 (2d Cir.--r9°55). 

In 1972, however, Congress expressly extended copyright protection to 
sound recordings. The Act of October 15, 1971, P.L. 92-140, 85 Stat. 391, 
provided statutory copyright protection for all sound recordings "fixed" 
in a tangible form on or after February 15, 1972. This statutory 
copyright has been carried forward into the current copyright law, which 
includes sound recordings among the works which may be copyrighted. See 
17 u.s.c. §102(a)(7). Recordings fixed prior to February 15, 1972 remain 
ineligible for a federal copyright, but may be entitled to state statutory 
or common law protection. See 17 u.s.c. §301; 1 Nimmer on Copyright 
§2.10. This is very important for purposes of criminal law enforcement 
because it means that record or tape piracy involving recordings made 
prior to February 15, 1972 does not infringe any copyright on the 
recording itself. Such piracy is actionable only if the defendant 
infringed the copyright on the underlying musical composition. See, e.g., 
Heilman v. Bell, 583 F.2d 373 (6th Cir.), cert. denied, 440--U:S:--95°9 
(1979). --

Under the current copyright law sound recordings are defined to 
include all "works that result from the fixation of a series of musical, 
spoken, or other sounds, but not including the sounds accompanying a 
motion picture or other audiovisual work, regardless of the nature of the 
material objects, such as disks, tapes, or other phonorecords, in which 
they are embodied." See 17 u.s.c·. §101. Thus, presently, both a musical 
composition and a particular artist's recorded rendition of that 
composition may be independently copyrighted. For example, A, the 
composer of a song may copyright that composition. If B, a singer, 
records A's song then B's recording is separately entitled to copyright 
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protection. The scope of copyright protection for compositions, i.e., 
sheet music, and sound recordings is also discussed at USAM 9-71.133 and 
9-71.134, infra. 

9-71.114 Motion Pictures and Other Audio Visual Works 

Motion pictures and other audiovisual works are specifically entitled 
to copyright protection under the current law. For purposes of the 
copyright laws audiovisual works "consist of a series of related images 
which are intrinsically intended to be shown by the use of machines or 
devices .•. " See 17 U.S.C. §101. There are three elements to this 
definition. Firs~the work must consist of "images." Second, those 
images must be "related," that is it must be intended that they be 
displayed sequentially. Third, the images must be "intrinsically intended 
to be shown by the use of" some machine or device. See l Nimmer on 
Copyright §2.09. This definition was drafted broadly to 11encompass a wide 
range of cinematographic works embodied in films, tapes, video disks, and 
other media." R.R. Rep. No. 1476, 94th Cong., 2d Sess. 1, 56, reprinted 
in 1976 U.S. Code Cong. & Ad. News 5659, 5669. Accordingly, for purposes 
of the current copyright law video tapes, films and all other audiovisual 
media are entitled to the same protection. 

Motion pictures are a subclass of audiovisual works. See 17 U.S.C. 
§101. Like other audiovisual works . motion pictures consi~of related 
images displayed by means of a machine. What distinguishes motion 
pictures from other audiovisual works is the additional requirement that 
the projected images "impart an impression of motion" when displayed. 
This distinction is illustrated by a comparison between a motion picture 
and a film strip projection. Both are audiovisual works, but only the 
former imparts an impression of motion. 

The current copyright law also defines audiovisual works and motion 
pictures to include "accompanying sounds, if any." See 17 U.S.C. §101. 
This language was added to the copyright law in 1978 to clarify an 
ambiguity regarding the copyright status of motion picture sound tracks. 
See R.R. Rep. No. 1476, supra, at 56; 1976 U.S. Code Cong. & Ad. News, 
supra, at 5669. These sound tracks are now specifically protected by the 
copyright on the audiovisual work itself. 
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9-71.120 Nature of the Rights Protected 

The owner of a copyright obtains, through that copyright, the 
exclusive right to reproduce or distribute the copyrighted work, see 17 
u.s.c. §106(1) and (3); to perform or display the work publicly, see 17 
U.S.C. §106(4) and (5); and to prepare derivative works based up~the 
copyrighted work,~ 17 U.S.C. §106(2). 

The exclusive rights created by a copyright differ, however, from 
those conferred by patent. The monopoly established by a copyright is 
extremely limited. A copyright is simply an exclusive right to a 
particular work, to the expression of some idea in a specific format. It 
does not, however, confer any monopoly or rights to the underlying ideas, 
concepts or principles embodied in that work. See Mazer v. Stein, 347 
U.S. 201, 217-218 (1954); 17 U.S.C. §102(b). 

Thus, the rights of a copyright owner are not infringed by a 
substantially similar work, as long as that work has been independently 
created. In short, absent copying or some direct appropriation of a 
particular work the creation of similar works does not infringe a 
copyright. See 2 Nimmer on Copyright §8.0l[A] (collecting cases); 
Schnadig Corp-:-V: Gaines Mfg. Co., Inc., 620 F.2d 1166 (6th Cir. 1980). 

9-71.130 Limitations on the Rights Created by Copyright 

Moreover, the exclusive rights conferred by 17 U.S.C. §106 are 
subject to a series of important limitations. These limitations are 
described in 17 U.S.C. §107 through §118. Essentially these sections 
provide that certain specific uses of a copyrighted work do not violate 
the copyright. Several of the most important limitations on these 
exclusive rights are discussed below. 

9-71.131 Fair Use Doctrine, 17 U.S.C. §107 

Historically the fair use doctrine was a judicially crafted exception 
to the exclusive rights created by copyright. This doctrine is now 
codified in 17 U.S.C. §107. The concept of fair use as a defense to 
copyright infringement is grounded in principles of equity. It reflects a 
tension which exists between the monopoly created by copyright and the 
free flow of ideas and information. It resolves this tension by 
permit ting "courts to avoid rigid application of the copyright statute 
when, on occasion, it would stifle the very creativity which [the] law is 
designed to foster." Iowa State University v. American Broadcasting Co., 
621 F.2d 57, 60 (2d Cir. 1980). Under the fair use doctrine persons other 
than the copyright owner may use copyrighted material, without consent, 

JUNE 15, 1984 
Ch. 71, p. 9 

1984 USAM (superseded)



UNITED STATES ATTORNEYS' MANUAL 
TITLE 9--CRIMINAL DIVISION 

as long as that material is used in a reasonable manner. See Rubin v. 
Boston Magazine Co., 645 F.2d 80, 83 (1st Cir. 1981). An equitable 
defense, such as fair use, is not subject to easy generalization or to 
determination by reference to any fixed rules. Rather this defense 
frequently turns on the facts attending the individual case. See Meeropol 
v. Nizer, 560 F.2d 1061, 1068 (2d Cir.), cert. denied, 434 u.s. 1013 
(1978). 

However, a few general comments can be made regarding fair use as a 
defense to infringement actions. As now codified, the fair use doctrine 
permits the reproduction of copyrighted works "for purposes such as 
criticism, comment, news reporting, teaching • • scholarship or 
research. • 17 u.s.c. §107. In practice, determining when a 
specific use of a copyrighted work constitutes a "fair use" generally 
turns on the following four factors: 

A. The purpose and character of the use (this includes such 
considerations as whether the use is for commercial or non-profit 
purposes);, 

B. The nature of the copyrighted work; 

C. The amount or substantiality of the portion used as compared to 
the entire work; and 

D. The impact of the use on the potential market for the work. See 
17 u.s.c. §107(1)-(4). 

No single one of these factors is determinative. Rather all of these 
considerations are taken into account in determining whether a specific 
use was "fair." 

The fair use doctrine is occasionally raised as a defense to criminal 
copyright prosecutions. See Heilman v. Bell, 583 F.2d 373 (6th Cir.) 
cert. denied, 440 u.s. 959-cI979). However, for reasons discussed in USAM 
9- 71.211, infra, this doctrine generally does not present serious problems 
of proof in criminal cases. 

9-71.132 First Sale Doctrine, 17 u.s.c. §109 

The first sale doctrine creates yet .another limitation on the 
exclusive rights of copyright holders. This doctrine limits the control 
that a copyright holder can exercise over copies of a copyrighted work 
once he/she has sold or otherwise disposed of those copies. Under the 
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first sale doctrine the owner of a copy of a copyrighted work may display, 
sell or transfer his/her copy of that work without the consent of the 
copyright holder. See 17 u.s.c. §109(a) and (b). The premise underlying 
this doctrine is that "where a copyright owner parts with title to a 
particular copy of his copyrighted work, he divests himself of his 
exclusive right to vend that particular copy." See United States v. 
Moore, 604 F.2d 1228, 1232 (9th Cir. 1979) (citing cases) (emphasis 
added). 

The first sale doctrine is frequently raised as a defense in criminal 
copyright infringement cases. In fact several cases have suggested that 
proof of the absence of a first sale is one of the elements of a criminal 
copyright prosecution. See, e.g., United States v. Moore, supra; United 
States v. Whetzel, 589~2d 707 (D.C. Cir. 1978); United States v. 
Drebin, 557 F.2d 1316 (9th Cir.), cert. denied, 436 U.S. 904 (1978). See 
also, USAM 9-71.212, infra, for a discussion of the first sale doctrine in 
criminal copyright cases. For this reason it is important to understand 
what conduct is protected by this doctrine. 

At the outset the first sale doctrine applies only to the "owner" of 
a copy of copyrighted work. Therefore the privileges created by that 
doctrine do not "extend to any person who has acquired possession of the 
copy or phonorecord from the copyright owner, by rental, lease, loan, or 
otherwise, without acquiring ownership of it." See 17 u.s.c. §109(c). 
This is an important limitation. The distribution systems for some 
artistic works, most notably motion pictures, rely on leases or other 
devices to transfer possession of copies of a copyrighted work. Thus, 
under these distribution systems the copyright holder remains the "owner" 
of the distributed copies. Therefore, persons obtaining possession of a 
copy of the work receive no ownership interest in it and are unable to 
assert the first sale doctrine as a defense to an infringement action. 

In addition, the first sale doctrine restricts only some of the 
exclusive rights of the copyright holder. Under 17 u.s.c. §109 the owner 
of a copy of a copyrighted work may "sell or otherwise dispose of • • • • 
that copy ••• " or "display that copy publicly. • .. 17 u.s.c. 
§109(a) and (b) (emphasis added). Accordingly, by its terms 17 u.s.c. 
§109 does not affect the copyright holder's exclusive right to reproduce 
copies of the work. See 17 u.s.c. §106(1). 

In short, through the first sale doctrine the owner of a copyrighted 
work receives the right to sell, ~isplay or dispose of his/her copy of 
that work. He/she does not, however, receive the right to reproduce and 
distribute additional copies made from that work. Thus if copyright owner 
A sells a copy of a work to B, B may in turn sell that particular copy 
without violating the copyright laws. B may not, however, make 
unauthorized copies from his/her copy without running afoul of the law. 
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This, too, is an important limitation. Infringement of records and 
audio tapes cons i sts largely of the unauthorized reproduction of a 
copyrighted work. In such an infringement action the first sale doctrine 
is not a defense because a first sale does not confer any right to 
reproduce copies of a work. The implications of the first sale doctrine 
for criminal l aw enforcement and methods of proving first sale are 
discussed at USAM 9- 71.212, infra. 

9-71.133 Limit ations on the Exclusive Rights of Copyright Holders--Sound 
Recordings , 17 U.S.C. §114 

The protection afforded sound recordings differs significantly from 
that conferred on other artistic media by the copyright laws. At the 
outset, the exclus ive rights of a copyright holder in a sound recording 
are limited to the rights to reproduce and distribute the work, along with 
the right to prepare derivative works. Thus, unlike other media, a 
copyright on a sound recording does not confer any exclusive right to 
perform that work. See 17 U.S.C. §114(a). It should be noted, however, 
that the copyrigh t holder of the underlying composition still retains the 
exclusive right to publicly perform the work. See 17 U.S.C. §114(c). In 
this respect the copyright protection extended°tO a composition exceeds 
that provided to a recorded rendition of that composition. 

Moreover, the exclusive rights to reproduce recordings or prepare 
derivative works based on those recordings are narrowly defined. The 
copyright holder merely receives the right to reproduce or use the sounds 
actually captured i n the recording. Therefore the creation of another 
recording which simulates or imitates those sounds does not violate the 
performer's copyright. It may, however, still violate the independent 
copyright of the composer . See USAM 9-71.113, supra. Only the actual 
appropriation of sounds contained in a copyrighted recording const i tutes 
an infringement of the exclusive rights of the performer. See 17 U.S.C. 
§114(b). 

This princip le i s important for purposes of criminal copyright law 
enforcement. In prosecut ions involving sound recordings some defendants 
have alleged that t h ey produced and distributed works which merely 
imitated a copyrigh ted recording. See United States v. Taxe, 540 F.2d 961 
(9th Cir.), cert. denied, 429 U.S. 1040 (1976). Accordingly, prosecutors 
preparing infringement cases dealing with sound recordings must be aware 
of this defense and should be prepared in every case to demonstrate that 
che actual sound s of a copyrighted recording have been appropriated. 
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What if the defendant makes some technical variations in a 
copyrighted recording by adding or removing sounds? Would this new 
recording still infringe the exclusive rights of the copyright holder? 
Generally, it would. The exclusive rights conferred by a copyright on a 
sound recording include the right to prepare derivative works from that 
recording. See 17 U.S.C. §§106, 114(a). A reproduction of a copyrighted 
recording which is technically altered by the inclusion or removal of 
sounds would be a derivative work. Therefore, unauthorized production of 
such a recording would violate the copyright holder's exclusive rights and 
constitute infringement. 

9-71.134 Limitations on the Exclusive Rights of Copyright Ho1ders-
Nondramatic Musical Works, 17 U.S.C. §115 

Copyrights on musical works are also subject to unique limitations. 
Under 17 U.S.C. §115, the exclusive rights of a copyright holder to 
reproduce and distribute copies of a musical work are subject to 
compulsory licensing. Under such a license, persons other than the 
copyright holder -~ay reproduce and distribute copies of the work. 

In order to obtain such a compulsory license persons making or 
distributing copies of the work must file a notice of intention to seek a 
license with the Copyright Office and pay a prescribed royalty fee. See 
17 U.S.C. §115(b) and (c). Failure to follow these procedures can result 
in civil and criminal liability for infringement. See 17 U.S.C. 
§115(b)(2). These licensing provisions only apply to nondramatic musical 
works, i.e., sheet music. Thus, 17 U.S.C. §115 has no application to 
other types of copyrighted works. In particular this section does not 
affect the separate copyright on sound recordings of these works. See 2 
Nimmer on Copyright §8.04[A]. This important distinction can-be 
illustrated by the following example. A, a performer, wishes to make a 
recording of B's musical composition. By following the compulsory 
licensing procedures A can obtain the right to record and distribute B's 
song. However, if a third person, C, has already recorded this song A 
cannot obtain a compulsory license to distribute copies of C's recording. 
C's recording is protected by a separate copyright which is not subject to 
compulsory licensing. 

These compulsory licensing provisions have been raised as a defense 
to criminal copyright infringement prosecutions in several cases. See 
Heilman v. Bell, 583 F.2d 373, 375-77 (6th Cir.), cert. denied, 440 U.S. 
959 0979)--rciting cases). These attempts have proven uniformly 
unsuccessful. Accordingly, these compulsory licensing provisions 
generally do not present a serious obstacle to criminal copyright 
prosecutions. A detailed discussion of these licensing provisions can be 
found at 2 Nimmer on Copyright §8.04. 
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9-71.140 Duration of Copyrights 

The monopoly created by a copyright is limited in yet another 
respect. Art. I, §8, cl. 8 of the United States Constitution authorizes 
Congress to enact legislation "securing for limited times to Authors and 
Inventors the exclusive Right to their respective Writings and 
Discoveries." (emphasis added.) Thus, the Constitution explicitly limits 
Congressional power to create monopolies over intellectual property. 
Legislation providing for such monopolies must specifically limit the 
duration of these exclusive rights. 

Historically the American copyright system set these limits by 
providing copyright protection for a fixed period beginning from the date 
of either publication or registration of the work. See 2 Nimmer on 
Copyright §9.0l(A](2]. Thus, under the former law a copyright subsisted 
for 28 years from the date of publication (or registration in an 
unpublished form) and could be renewed for an additional 28 year period. 

In 1976, however, Congress departed from this statutory scheme. 
Congress no longer defined the duration of a copyright by reference to any 
fixed term of years. Instead, Congress adopted a system in which 
copyright protection began with the creation of the work and "endure(d] 
for a term consisting of the life of the author and fifty years after the 
author's death." 17 u.s.c. §302(a). 

This rule now generally defines the duration of copyrights obtained 
on works created after January 1, 1978. In addition Congress has, by 
statute, provided special rules relating to works created prior to 
January 1, 1978 but not published or copyrighted, see 17 u.s.c. §303, and 
works copyrighted prior to January 1, 1978, see 17--U:-s.c. §304. 

Of course this life-plus-fifty year term cannot be applied 
universally. Anonymous works, pseudonymous works and works made for hire 
have no identifiable author. A life-plus-fifty years standard obviously 
cannot be applied to such works. Accordingly Congress has provided that 
copyrights on these works endure "for a term of seventy-five years from 
the year of its first publication, or a term of one hundred years from the 
year of its creation, whichever expires first." See 17 u.s.c. §302(c). 

To promote ease in administering this system, Congress requires the 
Copyright Office to maintain records relating to the deaths of authors. 
See 17 u.s.c. §302(d). Congress has also established a statutory 
presumption relating to the deaths of authors. This presumption comes 
into effect 75 years from the year of the work's first publication or 100 
years from its creation, whichever occurs first. If, after this period, 
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the Copyright Office has no record indicating that the au.thor is still 
alive or that he/she has been dead for leas than 50 years, then that 
author is presumed to have been dead for 50 years. Persons interested in 
the copyrighted work can receive a certified report to this effect from 
the Copyright Office. See 17 U.S.C. §302(e). Good faith reliance on this 
presumption constitutes-a-complete defense to any infringement action. 

9-71.150 Copyright Registration--The Formal Requisites 

Most foreign jurisdictions do not require the formal registration of 
c op yr i g h t s . The Uni t e d S t a t e s , i n a d e p a r t u r e fr om th i s g e n e r a 1 
international practice, does demand the observance of certain formalities 
as a condition to copyright protection . See 2 Nimmer on Copyright §7.01. 
The formal requisites for copyright registration are set forth in 17 
U.S.C. §401 through §412. Generally these requisites include: 

A. Registration of the work with the Register of Copyrights, see 17 
u.s.c. §§408-410; 

B. Attachment of copyright notices to all publicly distributed 
copies of the work, see 17 U.S.C. §§401-406; and 

C. The deposit of copies of the work with the Library of Congress, 
see 17 U.S.C. §407. 

Registration of a copyright is a prerequisite to any infringement 
action, civil or criminal. See 17 U.S.C. §411. For this reason, it is 
important that prosecutors be aware of the existence of these registration 
requirements. However, in most instances there will be no dispute 
regarding the registration of the copyright which is the subject of a 
prosecution. Therefore, no detailed discussion of these requirements is 
necessary in this Manual. Prosecutors with specific questions regarding 
registration procedures should refer to 2 Nimmer on Copyright §7.01 et 
~.,which contains a detailed discussion of these procedures. 

9-71.200 PROTECTION OF INTELLECTUAL PROPERTY--THE CRIMINAL LAW 

As previously noted, in the past decade the criminal law has assumed 
far greater significance in the protection of intellectual property. This 
development can be attributed to several factors. In part, it is a 
consequence of the burgeoning trade in counterfeit records, tapes and 
films. In addition this development is a direct result of the increased 
attention which this problem has received from Congress and federal law 
enforcement officials. 
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The criminal law in this area now both complements and supplements 
the existing civil remedies for copyright infringement. It complements 
these remedies by providing criminal penalties for certain acts of 
copyright infringement. See 17 u.s.c. §506(a). In addition the criminal 
law supplements private civil remedies by prohibiting conduct which, 
although not civilly actionable, undermines the integrity of the copyright 
system. See 17 u.s.c. §506(c)-(e). The following sections outline the 
major criminal statutes employed to protect intellectual property. 

9-71.210 Criminal Copyright Infringement: 17 u.s.c. §506(a) 

17 u.s.c. §506(a) is the principal criminal statute protecting 
copyrighted works. 17 u.s.c. §506(a) supplements the panoply of civil 
remedies provided to copyright owners under federal law, see 17 u.s.c. 
§§502-505, and imposes criminal sanctions on certain types ~infringing 
conduct. 

17 u.s.c. §506(a) also carries the most severe sanctions of any Title 
17 offense. Under the sentencing provision to 17 u.s.c. §506(a), persons 
convicted of large scale infringement involving sound recordings or 
audiovisual works are subject to a maximum penalty of five years 
imprisonment, a $250,000 fine, or both. See 18 U.s.c. §2319. These 
penalties, which have recently been increased by Congress, make 17 u.s.c. 
§506(a) the single most effective criminal deterrent against unlawful 
appropriation of intellectual property. 

17 u.s.c. §506(a) prohibits any person from infringing "a copyright 
willfully and for purposes of commercial advantage or private financial 
gain. • • • " By tying criminal liability to infringement of a copyright, 
17 u.s.c. §506(a) implicitly incorporates certain aspects of the civil law 
of copyright infringement into the criminal law. Thus, in order for 
conduct to violate 17 u.s.c. §506(a) it must first constitute infringement 
in the civil sense. Consequently concepts such as fair use and first 
sale, which define civil copyright infringement, may be applicable to 17 
u.s.c. §506(a). 

Certain civil copyright infringements are excluded, however, from the 
criminal sanctions of 17 u.s.c. §506(a). For example, under civil 
copyright law innocent intent is no defense. In contrast, 17 u.s.c. 
§506(a) proscribes only willful infringement. Similarly, under the civil 
law non-profit public performances may constitute acts of infringement. 
Yet 17 u.s.c. §506(a) only prohibits infringement done "for purposes of 
commercial advantage or private financial gain." Thus it is clear that, 
while 17 u.s.c. §506(a) is defined in large measure by civil copyright 
law, the criminal sanctions of that section do not reach all civilly 
infringing conduct. See 3 Nimmer on Copyright §15.Ql. 
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Criminal copyright infringement requires proof of the following 
elements: 

A. Infringement of a valid copyright; 

B. Done willfully; 

c. For purposes of commercial advantage or financial gain. 

In addition several cases suggest that in prosecutions under this 
section the United States must also prove that the work has not been the 
subject of a first sale; and that the defendant knew that there has been 
no first sale of the work. See United States v. Atherton, 561 F.2d 747, 
749 (9th Cir. 1977); see, e.g., United States v. Drebin, 557 F.2d 1316, 
1326 (9th Cir.), cert-=--<fenied'; 436 u.s. 904 '(1978); 3 Nimmer on Copyright, 
§15.01. However for the reasons discussed at USAM 9-71.212, infra, these 
cases may err when they require proof of the absence of a first sale in 
all criminal copyright prosecutions. 

The elements of criminal copyright infringement, and their proof, are 
described below. 

9-71.211 Infringement of a Copyright 

The threshold requirement for criminal copyright infringement is, of 
course, infringement of a valid copyright. There are several aspects to 
this requirement. At the outset, it means that the formal requisites of 
copyright registration must be satisfied. Such registration is a 
prerequisite to any infringement action, civil or criminal. See 17 u.s.c. 
§411. Registration of a copyright can be proven simply by obtaining from 
the Register of Copyrights a certificate of registration. By statute, 
such a certificate "constitute[s] prima facie evidence of the validity of 
the copyright •••• " 17 u.s.c. §410(c). See United States v. Taxe, 540 
F.2d 961, 966 (9th Cir.), cert. denied, 429u.s. 1040 (1976) (criminal 
case, certificate provided prima facie proof of date of fixation.) 

In addition, the concept of infringement implicates a host of 
statutory exceptions to the exclusive rights created by copyright. 
"Infringement" is not explicitly defined in Title 17. See 17 u.s.c. 
§50l(a), however, provides that: "[a]nyone who violates--any of the 
exclusive rights of the copyright owner as provided by sections 106 
through 118, or who imports copies or phonorecords into the United States 
in violation of [17 u.s.c. §602] is an infringer of the copyright." Thus, 
the concept of infringement is defined by reference to the exclusive 
rights established by 17 u.s.c. §106. It follows that the limitations on 
these exclusive rights set forth in 17 u.s.c. §§107-118 also act as 
substantive limits on infringement actions, both civil and criminal. 
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For the most part, these statutory limitations on the exclusive 
rights conferred by copyright do not create problems of proof in criminal 
cases. Many of these limitations involve conduct which is already 
specifically exempted from criminal liability by 17 u.s.c. §506(a). For 
example, 17 u.s.c. §§110 and 118, which deal with non-profit performances 
and displays of a copyrighted work, do not affect criminal prosecutions, 
since such prosecutions are limited to acts of infringement undertaken 
"for purposes of commercial advantage or private financial gain." See 17 
u.s.c. §506(a). Other limitations, while theoretically applicable in 
criminal cases, have little practical impact on the government's burden of 
proof. For example, the "fair use" doctrine, see 17 u.s.c. §107, limits 
the exclusive rights of a copyright owner. See USAM 9-71.131, supra, for 
a discussion of the fair use doctrine. Serious questions of fair use may 
arise in the context of civil copyright infringement cases. However, as a 
practical matter, the fair use doctrine should not impose any additional 
burden on the government in a criminal infringement action. The 
government is already required by 17 u.s.c. §506(a) to demonstrate willful 
infringement conducted for purposes of private gain as part of a criminal 
prosecutiqn. Proof of these elements would necessarily negate any claim 
by a defendant that his/her actions were a non-infringing fair use. 

In practice, only one of these limitations on statutory copyrights 
may create problems for criminal law enforcement. That limitation is the 
first sale doctrine, codified in 17 u.s.c. §109. That doctrine, and its 
impact on criminal copyright infringement prosecutions, are discussed 
below. 

9-71.212 First Sale Doctrine in Criminal Cases 

As previously mentioned, ~ USAM 9-71.132, supra, the first sale 
doctrine limits the exclusive rights of a copyright holder. Generally 
this doctrine permits the owner of a copy of a copyrighted work to sell, 
display or dispose of that copy, notwithstanding the interests of the 
copyright holder. See 17 u.s.c. §109(a) and (b). 

The first sale doctrine has become a part of the criminal law of 
copyright. Several cases have suggested that proof of the absence of a 
first sale is part of the government's case-in-chief in criminal copyright 
prosecutions. See, ~' United States v. Moore, 604 F.2d 1228 (9th Cir. 
1979); United States v. Whetzel, 589 F.2d 707 (D.C. Cir. 1978); United 
States v. Atherton, 561 F.2d 747 (9th Cir. 1977); United States v. Drebin, 
557 F.2d 1316 (9th Cir. 1977). In fact, at least one case has reversed a 
conviction in part because of inadequacies . in the government's proof on 
this issue. See United States v. Atherton, supra. 
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We believe that these cases err when they imply that the first sale 
doctrine is necessarily involved in all criminal copyright prosecutions. 
It is important to recognize at the outset that 17 U.S.C. §109 confers 
limited rights with respect to copyrighted works, and that these rights 
exist only for a limited class of people. 

Only the owner of an authorized copy of a copyrighted work may asert 
any rights by virtue of the first sale doctrine. Therefore, persons who 
obtain possession of a copy of a work without receiving title to it are 
unable to assert this defense. Similarly, the first sale doctrine permits 
the owner of a copy of a copyrighted work only to sell, display or dispose 
of that copy. It does not permit him/her to reproduce that copy and 
dispose of those reproductions. Accordingly individuals whose infringing 
conduct consists of reproducing unauthorized copies of a copyrighted work 
should not be able to assert the first sale doctrine as a defense. Thus, 
in many instances the concept of first sale is simply inapplicable. 

Moreover, in instances where the first sale doctrine arguably applies 
as a defense these cases may err in allocating the burden of proof to the 
government on this question. When Congress enacted 17 U.S . C. §109 it 
unambiguously addressed this issue. In the House Report on this section 
Congress noted that: 

During the course of its deliberations . , the 
committee's attention was directed to a recent court 
decision holding that the plaintiff in an infringement 
action had the burden of establishing that the 
allegedly infringing copies in the defendant's 
possession were not lawfully made or acquired. 
The committee believes that the court's decision, if 
followed, would place a virtually impossible burden on 
copyright owners. The decision is also inconsistent 
with the established legal principle that the burden 
of proof should not be placed upon a litigant to 
establish facts particularly within the knowledge of 
his adversary. The defendant in such actions clearly 
has the particular knowledge of how possession of the 
particular copy was acquired, and should have the 
burden of providing this evidence to the court. It is 
the intent of the committee, therefore, that in an 
action to determine whether a defendant is entitled to 
the privilege established by section 109(a) and (b), 
the burden of proving whether a particular copy was 
lawfully made or acquired should rest on the 
defendant. 
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See H.R. Rep. No. 1476, 94th Cong., 2d Sess. 1, 80-81, reprinted in 1976 
U.S. Code Cong. & Ad. News 5659, 5694-95. Thus, it is clear that the 
first sale doctrine was designed and intended by Congress to be an 
affirmative defense in an infringement action. Because knowledge 
regarding acquisition of copies of an allegedly infringing work is 
particularly the province of the possessor, Congress allocated the burden 
of proof on the question of first sale to the person alleging it, the 
defendant. Since the concept of first sale, as it exists in the civil 
context~ is incorporated into the criminal law one could argue that 
Congress' allocation of the burden of proof on this defense should also 
apply in criminal prosecutions. This Congressional determination has been 
ignored, however, by those cases which include the absence of a first sale 
as one of the elements of criminal copyright infringement. 

In cases where the first sale doctrine does apply and the burden of 
proof lies with the government demonstrating the absence of a first sale 
can present serious problems of proof. Some defendants have argued that 
the government must completely account for the distribution of all copies 
of a work in order to carry its burden on this question. In . effect this 
would require the government to trace the distribution of every copy of a 
copyrighted work. 

This argument has been rejected by the courts which have considered 
it. See United States v. Moore , supra, at 1232; United States v. Whetzel, 
supra~t 711. These cases recognize that . the wide distribution of many 
artistic works makes such a requirement impractical. "Therefore the 
Government can prove the absence of a first sale by showing that the 
[copy] in question was unauthorized, and it can establish this proof not 
only by evidence tracing the distribution of that [copy] but also by 
circumstantial evidence from which a jury could conclude beyond a 
reasonable doubt that the recording was never authorized and therefore 
never the subject of a first sale." See United States v. Moore, supra, at 
1232. 

Several types of circumstantial proof have been relied upon to 
demonstrate the absence of a first sale. For example, a number of cases 
have suggested that, when a defendant's actions indicate that copies have 
been obtained illegitimately, a jury may infer that no valid first sale 
has occurred. See United States v. Moore, supra; United States v. 
Whetzel, supra. Factors which indicate that copies were obtained 
illicitly include: sale of copies at a .price far below legitimate market 
value; distribution of copies of inferior quality; presence of false 
information on the copies, such as a false address for the manufacturer; 
and the circumstances surrounding the sale of the copies. See United 
States v. Whetzel, supra, (sale of copies of tapes at night from the back 
of a truck in a parking lot). 
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In other instances the nature of the distribution system employed by 
the copyright holder may negate the possibility of a first sale. This is 
particularly true of copyright cases involving the film industry. In a 
number of cases the absence of a first sale has been established by 
showing that the works in question were distributed exclusively through 
loans and leases. Since the first sale defense is premised on a sale and 
the transfer of title, evidence that the copyright holder sold no copies 
of the work effectively negates this claim. Compare, United States v. 
Drebin, 557 F.2d 1316 (9th Cir.), cert. denied, 436 U.S. 904 (1978), with 
United States v. Atherton, supra. 

9-71.213 Intent 

17 u.s.c. §506(a) requires proof of a specific state of mind as part 
of any criminal infringement prosecution. At the outset the act of 
infringement must be willful; that is, it must be "an act intentionally 
done in violation of the law." See United States v. Wise, 550 F.2d 1180, 
1194 (9th Cir.), cert. denied, 4~u.s. 929 (1977). Willful conduct may 
also include intentional or voluntary acts done with a bad purpose or 
without justifiable excuse. See United States v. Murdock, 290 U.S. 389, 
394 (1933). 

In addition, as noted earlier, some cases suggest that the government 
must also demonstrate that the defendant knew the work had not been the 
subject of a first sale. See, e.g., United States v. Moore, 604 F.2d 1228 
(9th Cir. 1979); United States v. Atherton, 561 F.2d 747 (9th Cir. 1977); 
United States v. Wise, supra. For the reasons discussed in USAM 9-71.212, 
supra, it is questionable whether knowledge regarding absence of a first 
sale is appropriately part of the government's case-in-chief. Moreover, 
proof of a willful violation of the copyright laws would necessarily imply 
that a defendant did not believe that the work had been subject to a first 
sale. However, to the extent that knowledge regarding first sale is 
deemed part of the government's proof this knowledge can be proven 
directly by admissions from the defendant, see United States v. Wise, 
supra, at 1194-95, or it can be inferred from circumstantial evidence, see 
United States v. Moore, supra, at 1232; United States v. Whetzel, 589 F.2d 
707, 711-12 (D.C. Cir. 1978) (sale of tapes at night in parking lot; tapes 
valued at far below market price; tapes falsely labelled.) 

Finally the government must show that the defendant engaged in this 
willful act of infringement "for purposes of commercial advantage or 
private financial gain." See 17 u.s.c. §506(a). For purposes of 17 
u.s.c. §506(a) it is irrelevant whether any profit was, in fact, realized. 
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See United States v. Taxe, 380 F. Supp. 1010, 1018 (C.D. Cal. 1974), 
aff'd, 540 F.2d 961 (9th Cir. 1976). All that is required is that the 
defendant engage in the infringing conduct with the hope or expectation of 
profit. !:£:._, United States v. Moore, supra, at 1235; United States v. 
Wise, supra, at 1195. 

9-71.214 Criminal Copyright Infringement Penalties 

A. One important feature of the new federal criminal copyright laws 
consist of the penalties imposed for criminal infringement. These 
penalties, which can be found at 18 u.s.c. §2319, have been increased 
significantly. Moreover special graduated penalties are now provided for 
copyright infringement of motion pictures, audiovisual works, phonorecords 
and sound recordings. See 18 u.s.c. §2319(b)(l) and (2). 

The maximum penalty for criminal copyright infringement is generally 
set at one year imprisonment, a $25,000 fine, or both. See 18 u.s.c. 
§2319(b)(3). Congress recognized, however, that this penalty provided an 
inadequate deterrent to those engaged in the highly lucrative business of 
record and tape piracy. Accordingly, Congress provided specific enhanced 
penalties for copyright infringement involving sound recordings, 
phonorecords, motion pictures and audiovisual works. 

These penalties are directly tied to the number of infringing copies 
produced or distributed by the defendant over a 180-day period. Under 
this sentencing scheme, as the number of infringing copies increases so 
too does the maximum sentence. 18 u.s.c. §2319 also provides enhanced 
penalties for recidivists, reserving the most severe sanctions for those 
who have previously been convicted of copyright infringement. 

B. Under 18 u.s.c. §2319 these enhanced penalties are graduated. 18 
u.s.c. §2319 establishes a two-tier sentencing scheme. A maximum sentence 
of two years imprisonment, a $250,000 fine, or both may be imposed for 
criminal infringement of copyrights involving sound recordings or 
audiovisual works when: 

1. The infringement involves the reproduction or distribution of 
more than 100 but less than 1,000 copies of one or more sound 
recordings in any 180-day period, see 18 u.s.c. §2319(b)(2)(A); or 

2. The infringement involves the reproduction or distribution of 
more than 7 but less than 65 copies of one or more audiovisual works 
in a 180-day period,~ 18 u.s.c. §2319(b)(2)(B). 

c. The most severe penalty, 5 years imprisonment, a $250,000 fine or 
both, is reserved for the following three situations: 
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1. Infringements involving the reproduction or distribution of 
at least 1,000 copies of one or more sound recordings in any 180-day 
period, see 18 u.s.c. §2319(b)(l)(A); 

2. Infringements involving the reproduction or distribution of 
at least 65 copies of an audiovisual work in any 180-day period, see 
18 u.s.c. §2319(b)(l)(B); or 

3. Infringement by a defendant who has previously been convicted 
of copyright infringement, where the prior conviction related to 
sound recordings or audiovisual works, see 18 u.s.c. 
§2319(b)(l)(C). 

D. The way in which these sentencing provisions are structured has 
an impact upon the plea negotiation process. 18 u.s.c. §2319 affects the 
plea process in two ways. First, it requires that any infringement plea 
involving these enhanced penalties specify the number of infringing copies 
made by the defendant. By specifying the extent of the infringing conduct 
in the plea colloquy, the prosecutor sets a ceiling on the maximum 
sentence and establishes a factual record to support that sentence. 

E. In addition, by tying these enhanced penalties to prior 
infringement convictions, 18 u.s.c. §2319 introduces a new tactical 
consideration into plea bargaining. In cases involving both corporate and 
individual defendants prosecutors will want to insure that guilty pleas 
are entered by the individual defendants. Such pleas could then be used 
in subsequent prosecutions to enhance the penalties faced by those 
individuals. 

9-71.220 Protection of Copyright Notices: 17 u.s.c. §506(c) and (d) 

A. One of the formal requisites of a statutory copyright is that all 
copies of the work bear a prescribed form of notice. See 17 u.s.c. §§401 
and 402. This notice contains the name of the copyright owner, the date 
of the work's first publication and a symbol indicating that the work has 
been copyrighted. 

17 u.s.c. §506(c) and (d) are criminal statutes -which are designed to 
protect the integrity of these copyright notices. 17 u.s.c. §506(c) 
provides that: 

Any person who, with fraudulent intent, places on any 
article a notice of copyright or words of the same 
purport that such person knows to be false, or who, 
with fraudulent intent, publicly distributes or 
imports for public distribution any article bearing 
such notice or words that such person knows to be 
false, shall be fined not more than $2,500. 
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B. Three distinct acts are prohibited by this subsection. These 
are: 

1. Placing a notice of copyright, or words of the same purport, 
which one knows to be false on an article; 

2. Publicly distributing an article which bears such not i ce or 
words; and 

3. Importing for public distribution an article bearing such 
notice or words. 

Any of these three acts, performed with the requisite intent, 
violates the law. 

C. 17 U.S.C. §506(c) calls for proof of a specific intent as part of 
any prosecution. Under 17 U.S.C. §506(c) at the outset the government 
must show that the defendant knew that the copyright notice was false. In 
addition, however, it must be shown that the defendant acted "with 
fraudulent intent." The addition of this fraudulent intent requirement 
makes 17 U.S.C. §506(c) a specific intent crime. 

D. Subsection (d) of 17 u.s.c. §506 complements subsection (c) of 17 
U.S.C. §506 by prohibiting the removal or alteration of valid copyright 
notices from an article by any person acting with fraudulent intent. 
While 17 u.s.c. §506(d) does not require ,proof of a compound state of 
mind, it, like 17 U.S.C. §506(c), is a specific intent crime. 

E. These two subsections share several common characteristics. At 
the outset, unlike 17 U.S.C. §506(a), subsections (c) and (d) proscribe 
conduct which is not otherwise actionable. In other words, violations of 
17 U.S.C. §506(c) and (d) do not create independent civil liability under 
federal law. Moreover the penalties imposed by these two subsections are 
identical--a maximum fine of $2,500. Finally, neither section has been 
vigorously enforced. In fact, there are no reported cases applying either 
17 U.S.C. §506(c) and (d) or its predecessor, section 105 of 1909 
Copyright Act. See 3 Nimmer on Copyright §15.02. 

9-71.230 False Representations: 17 U.S.C. §506(e) 

As part of the copyright process, individuals wishing to obtain 
statutory protection for a work must file an application for copyright 
registration with the Register of Copyright. These applications must 
identify the copyright claimant; explain how the claimant obtained the 
work; and identify and describe the work. See 17 U.S.C. §409(1)-(11). On 
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the basis of these representations, the Copyright Office determines 
whether to issue a copyright to the applicant. See 17 u.s.c. §410. 

Title 17 u.s.c. §506(e) is designed to ensure the accuracy of these 
copyright applications. This section provides that: 

Any person who knowingly makes a false representation 
of a material fact in the application for copyright 
registration provided for by section 409, or in any 
written statement filed in connection with the 
application, shall be fined not more than $2,500. 

17 u.s.c. §506(e) calls for proof of the following four elements as part 
of a criminal prosecution: 

A. A false representation; 

B. Of a material fact; 

c. Knowingly made; and 

D. In a copyright application or any written statement filed in 
connection with an application. 

There are no recorded cases applying 17 u.s.c. §506(e). From the 
text of this subsection, however, it is apparent that 17 u.s.c. §506(e) 
differs in one significant respect from the other criminal offenses 
described in 17 u.s.c. §506. 17 u.s.c. §506(e) proscribes any knowingly 
false statements in copyright applications. Thus, unlike subsections (a), 
(c) and (d), of 17 u.s.c. §506, in subsection (e) of 17 u.s.c. §506 this 
offense is a general intent crime. 

9-71.240 Criminal Violations of Licensing Provisions: 17 u.s.c. §116(d) 

A similar set of prohibitions, although of more narrow application, 
can be found in 17 u.s.c. §116(d). 17 u.s.c. §116 generally describes the 
right of copyright owners to royalties for public performances of copy
righted musical works "by means of a coin-operated phonorecord player." 
17 u.s.c. §116(a). In short, this section defines the rights and duties 
of jukebox operators under federal copyright law. This section provides 
for compulsory licensing of jukebox operators and the payment of 
statutorily prescribed royalties for the public performance of phono
records by jukebox. See 17 u.s.c. §116(b). Operators must apply for a 
certificate for the jukebox and place that certificate on the jukebox as 
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part of this licensing procedure. 17 u.s.c. §116(d) makes it a crime for 
any person to: 

A. Knowingly make a false statement on an application for a jukebox 
license; or 

B. Knowingly alter a certificate issued for a jukebox; or 

C. Knowingly affix a certificate to a jukebox other than the one it 
covers. 

The penalty for violations of this subsection is a maximum $2,500 
fine. There are no recorded cases interpreting this criminal statute. 

9-71.250 Trafficking in Counterfeit Labels: 18 u.s.c. §2318 

18 u.s.c. §2318 is closely related to, and complements, the criminal 
provisions of Title 17. This section prohibits anyone from knowingly 
trafficking in "counterfeit label[s) affixed or designed to be affixed to 
a phonorecord, or a copy of a motion picture or other audio visual work. 
• • • 18 u.s.c. §2318(a). 

A. However, 18 u.s.c. §2318 is not, strictly speaking, a copyright 
statute. The scope of this section is broader than Title 17. It 
encompasses trafficking in counterfeit labels on both copyrighted and 
uncopyrighted works. See United States v. Sam Goody, Inc., 506 F. Supp. 
380, 386 (E.D.N.Y. 1981). Under 18 u.s.c. §2318(c) federal jurisdiction 
exists: 

1. When this trafficking occurs within the special maritime and 
territorial jurisdiction of the United States, or within the special 
aircraft jurisdiction of the United States; 

2. When the mail or a facility of interstate or foreign commerce 
is used in the commission of the offense; or 

3. When the counterfeit label is affixed or designed to be 
affixed to a copyrighted work. 

B. Generally, there are five elements to a 18 u.s.c. §2318 
violation: 

1. First, the defendant must be "trafficking" in labels for 
phonorecords, motion pictures or audiovisual works. Section 2318 
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defines traffic broadly to include: "to transport, transfer or 
otherwise dispose of, to another, as consideration for anything of 
value or to make or obtain control of with intent to so transport, 
transfer or dispose of • • 18 u.s.c. §2318(b)(2). 

2. Second, the labels must be counterfeit, that is, they must 
appear to be genuine when, in fact, they are not. See 18 u.s.c. 
§2318(b)(l). This requirement distinguishes this offense from the 
"bootlegging" or "pirating" of recordings or tapes. Counterfeit 
records or tapes are works which are made to appear legitimate. 
Bootleg or pirated records and tapes are copies with no pretensions 
of legitimacy. Under 18 u.s.c. §2318 only trafficking in counterfeit 
works is prohibited. See United States v. Schultz, 482 F.2d 1179, 
1180 (6th Cir. 1973). Tape piracy, of course, may be independently 
prosecutable under Title 17 or provisions of state law. 

3. Third, the counterfeit label must be "affixed or designed to 
be affixed to a phonorecord or a copy of a motion picture or other 
audio visual work." For purposes of 18 u.s.c. §2318 the terms 
"copy," "phonorecord," "motion picture" and "audiovisual work" have 
the meaning given those terms by 17 u.s.c. §101. Therefore these 
terms are defined by refereace to the copyright laws. 

In addition it should be noted that 18 u.s.c. §2318 prohibits 
trafficking in counterfeit labels "affixed or designed to be affixed" 
to a record or audiovisual work. Therefore, it is not necessary that 
the label actually be attached to a work. Simply trafficking in 
labels will trigger this statutory prohibition. 

4. Fourth, the defendant must know that the labels are 
counterfeit. By limiting this offense to knowing traffic in 
counterfeit labels, Congress defines 18 u.s.c. §2318 as a general 
intent crime. 

S. Fifth, the jurisdictional bases of 18 u.s.c. §2318 must be 
satisfied; i.e., the offense must occur in the special maritime or 
territorial jurisdiction of the United States, involve a copyrighted 
work or involve the use of the mails or facilities of interstate or 
involve the use of the mails or facilities of interstate or foreign 
commerce. See 18 u.s .c. §2318(c)(l)-(3). 

C. The maximum penalty for a violation of 18 u.s.c. §2318 is five 
years imprisonment, a $250,000 fine, or both. See 18 u.s.c. §2318(a). 
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9-71.260 Interstate Transportation of Stolen Property: 18 u.s.c. §2314 

Over the past several years the courts of appeals have divided 
sharply on the issue of whether the National Stolen Property Act, 18 
u.s.c. §2314, prohibits the interstate transportation of counterfeit 
copies of copyrighted works. Compare United States v. Drebin, 557 F.2d 
1316, 1332 (9th Cir. 1977) (Section 2314 applies to interstate 
transportation of copyrighted works) with United States v. Smith, 686 F.2d 
232 (5th Cir. 1982). The Supreme Court has now resolved this conflict in 
favor of the view that interstate transportation of infringing copies of a 
copyrighted work does not violate 18 u.s.c. §2314. Dowling v. United 
States, U.S. , 53 u.s.L.W. 4978 (June 28, 1985). 

While the court's ruling in Dowling largely forecloses 18 u.s.c. 
§2314 as a prosecutive option in criminal copyright cases, the court 
explicitly reserved the issue of whether section 2314 would apply to cases 
where the infringer "obtained the source material through illicit means." 
See Dowling v. United States, supra, 53 U.S.L.W. at 4980, n.7. Thus, in 
cases where the underlying copyrighted work is "stolen, converted or taken 
by fraud" section 2314 may still apply. Prosecutors should be alert to 
this possibility in reviewing any criminal copyright case. 
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9-71.270 Other Criminal Statutes 

The sale, reproduction and distribution of counterfeit or pirated 
copies of a copyrighted work may frequently be part of a larger fraudulent 
scheme. By marketing counterfeit works as genuine many defendants may be 
engaging in a scheme to defraud retailers and consumers. Assuming that 
the jurisdictional means are used such a scheme could violate the federal 
mail and wire fraud statutes. See 118 u.s.c. §§1341 and 1343. Similarly, 
while copyright laws do not permit copyright protection of works prepared 
by the United States government, the government may receive and hold 
copyrights transferred to it by third parties. See 17 u.s.c. §105. 
Therefore infringement or other misappropriation of a-copyright held by 
the United States may constitute a theft of government prperty, prohibited 
by 18 u.s.c. §641. These and other alternate bases of prosecution should 
also be considered by the U.S. Attorney in all appropriate cases. 

9-71.280 Statute of Limitations 

In considering whether to indict copyright and Title 18 offenses 
together, one should note that these offenses are subject to different 
statutes of limitations. Prosecutions of Title 18 offenses generally must 
be commenced within five years of the date of the crime itself. See 18 
u.s.c. §3282. In contrast, 17 u.s.c. §507(a) provides that "[n]o criminal 
proceedings shall be maintained under the provisions of this title unless 
it is commenced within three years after the cause of action arose." Thus 
Title 17 criminal offenses are subject to a shorter statute of limitations 
than the complementary Title 18 crimes. 

This distinction has obvious implications for prosecutors when 
selecting charges for a proposed indictment. In some cases Title 17 
offenses which are clearly beyond the statute of limitations may still be 
subject to prosecution as violations of 18 u.s.c. §§2314 and 2318. 
Prosecutors should be alert to this possibility when considering which 
charges to proceed under in a criminal copyright investigation. 
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9-71.300 FORFEITURE 

Finally, federal law protects intellectual property by providing for 
forfeiture of both infringing copies of copyrighted works and all 
equipment used in the manufacture of these infringing copies. Under the 
current law two types of forfeiture proceedings exist--civil and 
criminal. 

Criminal forfeiture comes into play only after a defendant has been 
convicted of a substantive criminal offense. Thus, criminal forfeiture is 
a form of penalty directed against the individual who has broken the law. 
There are two criminal forfeiture provisions which relate to copyright 
violations. The most significant of these forfeiture provisions is found 
at 17 u.s.c. §S06(b). This section provides that: 

When any person is convicted of [criminal copy
right infringement], the court in its judgment of 
conviction shall, in addition to the penalty therein 
prescribed, order the forfeiture and destruction or 
other disposition of all inf ringing copies or 
phonorecords and all implements, devices, or equipment 
used in the manufacture of such infringing copies or 
phonorecords. 

In addition, 18 u.s.c. §2318 contains a similar provision, requiring the 
court as part of any judgment of conviction to "order the forfeiture and 
destruction or other disposition of all counterfeit labels and all 
articles to which counterfeit labels have been affixed or which were 
intended to have had such labels affixed." See 18 u.s.c. §2318(d). 

In considering these criminal forfeiture provisions it is important 
to note at the outset that they are mandatory. By their terms these sec
tions require that "the court in its judgment of conviction shall • • • • 
order the forfeiture" of the goods specified. See 17 u.s.c. §S06(b); 18 
u.s.c. §2318(d). Thus under 18 u.s.c. §S06(b) and 18 u.s.c. §2318(d) the 
district court has no discretion to decline to order forfeiture as part of 
a judgment of conviction. Both provisions do, however, grant to the 
district court some measure of discretion over the disposition of the 
forfeited property. Under these criminal forfeiture provisions the court 
may order the "destruction or other disposition" of this property. 

It is also important to note the scope of these forfeiture 
provisions. 17 u.s.c. §S06(b) provides for the forfeiture of "all 
infringing copies or phonorecords. and all implements, devices or equipment 
used in the manufacture of such infringing copies or phonorecords." Thus, 
forfeiture under 17 u.s.c. §S06(b) reaches not only the infringing copies 
but also the equipment used in the manufacture of those copies. The 
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forfeiture mandated by 18 u.s.c. §2318(d) is somewhat narrower in scope. 
It applies only to counterfeit labels, articles to which those labels have 
been affixed and articles to which those labels were intended to have been 
affixed. It does not, however, include any of the equipment used in the 
manufacture of the labels. 

These forfeiture provisions are an important part of the penalty 
scheme established by Congress for criminal copyright offenses. For this 
reason, prosecutors should in all cases seek forfeiture as part of any 
prosecution under 17 u.s.c. §S06(a) or 18 u.s.c. §2318. As a procedural 
matter this means that indictments alleging violations of either of these 
statutes should contain a forfeiture paragraph. 

Inclusion of such a paragraph in an indictment is important for 
several reasons. Rule 7(c)(2) of the Federal Rules of Criminal Procedure 
provides that "[n]o judgment of forfeiture may be entered in a criminal 
proceeding unless the indictment or the information shall allege the 
extent of the interest or property subject to forfeiture." Thus, at a 
minimum, failure to include such a paragraph in the indictment precludes 
the government from later forfeiting this property as part of the criminal 
prosecution. Moreover, at least one case has suggested that failure to 
comply with Rule 7(c)(2) of the Federal Rules of Criminal Procedure can 
result in dismissal of the indictment. See United States v. Hall, 521 
F.2d 406 (9th Cir. 1975). Following Half"-Rule 7(c)(2) of the Federal 
Rules of Criminal Procedure was amended-:---:fhis amendment was specifically 
designed to address the questions raised by Hall and indicates that denial 
of the judgment of forfeiture, rather than dismissal of the indictment, is 
the appropriate remedy for a violation of Rule 7(c)(2) of the Federal 
Rules of Criminal Procedure. However, in order to avoid any litigation on 
this issue or duplicative civil forfeiture proceedings prosecutors are 
urged to include a forfeiture paragraph in the indictment in all 
appropriate instances. 

In addition to forfeiture ordered as part of a judgment of 
conviction, Title 17 provides for civil forfeiture proceedings. See 17 
u.s.c. §509. These proceedings are entirely distinct from the criminal 
forfeiture authorized by 17 u.s.c. §506(b) and 18 u.s.c. §2318. A civil 
forfeiture under 17 u.s.c. §509 is an in~ proceeding directed against 
the property which has been manufactured or used in violation of the law. 
Therefore, unlike the criminal forfeitures, a civil forfeiture is not 
dependent on a finding that any individual defendant has violated the law. 
Moreover civil forfeiture proceedings are governed by a lower burden of 
proof than criminal prosecutions. These f actors combine to make civil 
forfeiture an attractive alternative to criminal prosecution in some 
cases. 
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Title 17 U.S.C. §509 defines the scope of civil forfeiture under the 
copyright laws. Under this section: 

All copies or phonorecords manufactured, reproduced, 
distributed, sold, or otherwise used, intended for 
use, or possessed with intent to use in violation of 
section 506(a), and all plates, molds, matrices, 
masters, tapes, film negatives, or other articles by 
means of which such copies or phonorecords may be 
reproduced, and all electronic, mechanical, or other 
devices for manufacturing, reproducing, or assembling 
such copies or phonorecords may be seized and 
forfeited to the United States. 

Three general classes of property are subject to forfeiture under 17 
u.s.c. §509. These are: 

A. All criminally infringing copies or phonorecords; 

B. All plates, molds, masters and other means by which such copies 
may be reproduced; and 

C. All devices for manufacturing, reproducing or assembling such 
copies or phonorecords. 

Subsection (b) of 17 u.s.c. §509 describes the procedures for 
seizure, forfeiture and dispositon of property; remission and mitigation 
of forfeiture; and the compromise of claims. Moreover the Criminal 
Division of the Department of Justice has recently organized an Office of 
Asset Forfeiture to deal with the legal issues raised by this, and other, 
forfeiture provisions. Prosecutors with specific questions regarding 
practice and procedure under 17 u.s.c. §509 should consult that office for 
assistance. 

9-71.400 PROSECUTIVE POLICY 

In determining whether to proceed with a criminal copyright 
prosecution, the U.S. Attorney should bear in mind two important 
considerations. First, federal law now preempts much of the copyright 
field. 17 u.s.c. §301. This federal preemption largely eliminates the 
state courts as a forum for copyright prosecutions. Thus, a decision by 
the U.S. Attorney to decline prosecution in a copyright matter generally 
forecloses all avenues of criminal prosecution. This consideration 
suggests that all criminal copyright matters should receive careful 
attention by the U.S. Attorney. 
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Second, the criminal penalties of 17 u.s.c. §S06(a) for willful 
infringements undertaken for purposes of commercial advantage or private 
financial gain, form an important part of the copyright enforcement 
scheme. An increased need for deterrence in this area is reflected in the 
1982 enactment of felony penalties for piracy and counterfeiting of sound 
recordings and audiovisual works. See 18 u.s.c. §2319. Consequently, all 
meritorious cases, not just those within the pre-1982 quidelines on this 
subject, which fall within the parameters of these felony statutes should 
receive serious consideration. 

Once the elements of the offense are technically met, the U.S. 
Attorney should consider the following factors in determining whether to 
pursue a criminal copyright prosecution. 

A. The seriousness of the offense. Felony penalties for first 
offenses begin at seven copies for audiovisual works, and one hundred 
copies for sound recordings. In this context, prosecution of felony 
offenses of comparatively moderate scale may have substantial deterrent 
impact. It should also be kept in mind that lesser volumes of 
counterfeiting or pirating activity may suitably lend themselves to the 
plea bargaining process in particular cases since 18 u.s.c. §2319(b)(3) 
provides misdemeanor penalties upon conviction for the first offense. A 
misdemeanor plea also serves a deterrent function because of the prospect 
of felony charges for a future offense. Prosecutions focused on the most 
serious offenders should, of course, be given top priority. Thus, 
appropriate factors should include the nature and volume of the infringing 
activity or a prior history of similar conduct by the suspect. 
Individuals who have continued to infringe for financial gain after civil 
remedies have been successfully invoked should receive particular 
attention. 

B. The likelihood of successful prosecution. An unsuccessful 
prosecution could be counterproductive not only in terms of allocation of 
resources, but also with respect to deterrence. The presence of legal or 
evidentiary problems should be carefully evaluated particularly with 
regard to criminal intent. A suspect who is making the counterfeit or 
pirated works himself/herself may be a promising suspect since the 
possession and use of elaborate duplicating equipment, blank cassettes or 
labels, in order to manufacture illegal copies for sale, may be good 
evidence of criminal intent. As to others in the chain of distribution, a 
greater degree of proof of criminal intent is usually necessary to 
preclude the successful assertion of defenses, such as lack of scienter. 

If assistance or legal advice is needed, or if resource limitations 
do not permit the handling of a particular case which otherwise merits 
prosecutive attention, please contact the General Litigation and Legal 
Advice Section of the Criminal Division, FTS 724-6948. 

0 U. S. GOVERNMENT PRINTING OFFICE: 1986-491-510:400)6 
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9-72.000 CUS'IDMS 

The principal customs statutes involved are included in Title 19, 
United States Code, and 18 u.s.c. §§541-552. Additional statutory 
provisions dealing with the importation of specific items are found in 
other p:>rtions of the United States Code. 'Ibese cases are supervised by 
the General Litigation and Legal Advice Section. 

9-72.010 Investigation and Referral of .Cases 

The Customs Service is the agency primarily charged with the 
enforcement of customs laws. Violations are referred for prosecution 
directly to the u.s. Attorney by the District Director of Customs, the 
General Litigation and Legal Advice Section receiving a copy. Criminal 
violations are reported immediately; forfeiture and civil penalty reports 
are withheld for a reasonable time so that customs may receive and act on 
petitions for remission. Forfeiture and penalty actions are generally 
withheld by customs i,.;tiile related criminal prosecutions are pending unless 
the running of the statute of limitations is imminent. See USAM 9-72.030, 
infra. Imp:>rtations contrary not only to customs laws and regulations but 
to other laws or regulations of the United States i,.;tiich subject violators 
and the property involved to criminal, civil penalty, or forfeiture 
sanctions of such laws may also be referred to the U.S. Attorney for 
prosecution or suit. 

9-72.020 Prosecution of Cases 

In general, the chief objects of enforcement are to protect the 
revenue on imported articles and to prevent the smuggling into the United 
States of prohibited articles. '!be p:>licy with respect to prosecutions is 
somewhat similar to that in internal revenue cases. Deliberate and 
willful frauds, especially t,.;hen the violations may involve substantial 
losses of duty, or are part of the operation of a smuggling ring, or 
involve the clandestine imp:>rtation of contraband, such as narcotics and 
marihuana intended for sale, should be prosecuted vigorously. 

9-72.030 Statute of Limitations 

The limitation on bringing criminal actions under Title 18 is 5 years 
from the date of the offense. See 18 u.s.c. §3283. The limitation on 
bringing civil penalty and forfeiture actions is also 5 years but the 
period runs from the time the violation is discovered. See 19 u.s.c. 
§1621. 
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9-72.040 Advising the Department 

The U.S. Attorney should keep the Department currently advised 
respecting the developnents in important criminal, penalty, and forfeiture 
cases reported to him/her. 

9-72.100 CCMPRCMISE AND FORFEITURE 

Criminal liability under the customs laws may not be compromised. 
However, canprornise offers and petitions for remission of forfeiture of 
civil penalties may be considered by the Department in cases referred for 
prosecution or suit. '!he courts have no powers of remission in customs 
cases. 

9-72.110 Property Subject to Forfeiture 

Illegally imported goods are subject to forfeiture under 18 u.s.c. 
§545, 19 u.s.c. §§1460 and 1497, while 19 u.s.c. §1595(a) applies to 
vehicles, etc., used in importing or subsequent transportation, etc., of 
smuggled goods as does the Contraband Transportation Act in certain 
instances. Property seized under the custans laws is referred to the U.S. 
Attorneys for disposition if the value thereof exceeds $10,000 or a claim 
and a cost bond are filed. 

9-72.120 Initiating Forfeiture Prcx:::eedings 

Unless the forfeiture is remitted crlministratively or canpranised, or 
the u.s. Attorney declines prosecution because of the insufficiency of the 
evidence, the forfeiture should be consummated through a filing of a 
cornplaint in rem, a copy of which should be furnished to the Department. 
Forms of complaint set forth below are for guidance only. Such 
prcx:::eed ings should conform as near as i;nssible to those in crlmir al ty. See 
28 U.S.C. §2461, Riles A, C, E, SUpplernental Rules for Certain Admiralty 
and Maritime Claims, 28 u.s.c. 2d Supp. 1965-66. 

It is important that forfeiture prcx:::eedings be instituted within a 
reasonable time following seizure. A number of courts have denied 
forfeiture where actions have not been instituted reasonably promptly. 
See,~, Sarkisian v. United States, 472 F.2d 468 (10th Cir. 1973), 
cert. denied, 414 U.S. 976 (1973), and United States v. Che 1971 Qpel, 360 
F. SUpp. 638 (C.D. cal. 1973). lbwever, the Supreme Court has recently 
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undercut somewhat the p::>sition taken in these earlier cases. In United 
States v. $8,850.00, 103 s. Ct. 2005 (1983), the Court held that the issue 
should be evaluated in terms of the four-factor test of Barker v. Wingo, 
407 U.S. 514 (1972): length of delay, reason for delay, defendant's 
(claimant's) assertion of right, and prejudice to the defendant 
(claimant) • 

9-72.130 Notice of Forfeiture Proceedings 

Rule C(4) of the Civil Supplemental Rules, Admiralty and Maritime 
Claims, provides for notice by publication in any in~ action. No 
other notice is required. 'Ihe provisions of the rule are applicable in 
forfeiture cases under the internal revenue, narcotics, and customs laws. 
However, U.S. Attorneys should insure that in all forfeiture actions 
instituted under the above laws any person known to have an interest in 
property subject to judicial forfeiture is served with copies of the 
canplaint, the warrant for the arrest of the property, and notice of the 
pendency of the action. Such notice should set forth the time within 
which any claimant must file his/her answer as set forth in subdivision 
(6) of the rule. This should be done personally if expedient, or by 
certified mail, return receipt requested, addressed to the last known 
address of such person. 

9-72.140 Property Subject to Rapid Depreciation 

When the value of the seized property is depreciating rapidly, its 
storage costs are on the rise, and the trial is not immediately 
foreseeable, the wisest course may be to secure the written agreement of 
all interested parties to: 

A. Sell the property pursuant to court order and deposit the 
proceeds into court (~ 19 u.s.c. §1612); or 

B. Bond (vehicles) out pursuant to terms similar to those in 18 
u.s.c. §3617(d). 

If agreement cannot be reached among the parties, the U.S. Attorney 
can petition the court for an order to sell the property under 
supplementary Admiralty Rule E(9) (b). 
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9-72.150 Proceeding to Judgment 

'lb avoid unnecessary expenses {storage charges) and depreciation of 
property, especially in vehicle seizure cases, complaints should be 
disposed of as expeditiously as the circumstances in the case may permit, 
without jeopardizing the criminal case or the rights of claimants. If 
there is a default, a default judgment or decree should be sought 
promptly. 

9-72.160 Terms of Decree of Forfeiture 

U.S. Attorneys should, \\henever possible, provide in the decree of 
forfeiture for the delivery of the merchandise to the District Director of 
Customs for sale or other appropriate disposition. '!he decree should take 
into account the terms of any accepted compromise offer or petition 
allowed by the Attorney General involving remission or mitigation of 
forfeiture or other special terms. U.S. Attorneys should be guided by 
specific requests from canpetent authority, such as the General Services 
Administration, the Department of Justice, or the District Director of 
Customs, as to provisions respecting the disposition of the forfeited 
property which the court should be asked to include in its decree. For 
example, where property decreed forfeited has been requested for official 
use by the General Services Administration, such request should be 
reflected in the decree, a copy of \\hich must be transmitted immediately 
to the General services Administration, Washington, D.C. 

9-72.170 Disposition of Merchandise Forfeited 

Except for forfeited liquor, which may not be sold but must be 
disposed of pursuant to 26 u.s.c. §5688, and contraband narcotics, which 
are administratively forfeited and disposed of by the seizing agency, 
merchandise forfeited under the customs laws shall be delivered to the 
District Director of Customs for sale unless disposal by the U.S. Marshal 
is required under the terms of the decree of forfeiture. Customs has a 
well established procedure for the sale of merchandise involved in 
violation of customs laws and as a result is in a position to obtain the 
best possible price on public sale. Since the object of the delivery of 
the property to Customs authorities for sale is to realize better prices, 
this factor must be taken into consideration in each case. 

When the property is turned over to Customs, the u.s. Marshal should 
promptly transmit to the District Director a statement of all proper 
charges in connection with the seizure, detention, and delivery of the 
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property. If customs requests the U.S. Marshal to retain the property at 
the place of storage, the U.S. Marshal will comply. Any additional 
charges after notification of the availability of the merchandise for 
delivery to customs shall be charged against the proceeds. 

9-72.200 CIVIL PENALTY ACTIONS 

The civil penalty actions are civil in nature and are governed by the 
Federal Rules of Civil Procedure. Several provisions of the customs law 
provide that civil penalties equal to the value of articles illegally 
imported may be imposed upon those who were involved in the illegal 
activity. Under some provisions, such as 18 u.s.c. §545, the penalty is 
imposed as an alternative to forfeiture of the articles. other sections, 
such as 19 u.s.c. §1497, provide that the penalty may be imposed in 
addition to forfeiture of the articles. A civil penalty equal to the 
value of the articles may be imposed under 19 u.s.c. §1595a(b) upon those 
who are in any way concerned with the unlawful activity. 

9-72.210 Financial Report 

Before instituting a penalty action, the U.S. Attorney should 
ascertain whether the evidence is sufficient to sustain the action. If 
the financial status of the defendant is in doubt, the U.S. Attorney 
should have customs furnish a financial report on the defendant. 
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9-73.000 IMMIGRATION AND NATURALIZATION VIOLATIONS; PASSPORT AND VISA 
VIOLATIONS 

This chapter covers those statutes in Title 8 which protect the 
United States against unlawful entry of aliens, plus Chapter 75 of Title 
18--Passports and Visas. 

9-73.010 Guidelines on INS Undercover Operations 

The Attorney General has issued, effective March 19, 1984, Guidelines 
on INS Undercover Operations. All INS undercover operations fall into one 
of three categories under the Guidelines: (1) those undercover operations 
which must be authorized by the INS Commissioner with the concurrence of 
the Assistant Attorney General for the Criminal Division; (2) those which 
must be authorized by the appropriate Regional Commissioner; and (3) those 
which must be approved by the appropriate District Director or Chief 
Patrol Agent. In general, the graver the risk of harm or intrusiveness, 
the higher the approval level required. The Guidelines require periodic 
consultation by INS with the u.s. Attorney or Strike Force Chief during 
the course of an undercover operation, no matter who has approved its 
implementation. The Guidelines also create an Undercover Operations 
Review Committee comprised of INS personnel and Criminal Division 
attorneys to review and vote on operations requiring central office 
approval. 

The Guidelines define an "undercover operation" as "any investigative 
operation in which an undercover employee or cooperating private 
individual is used." 

The Guidelines describe the manner in which application should be 
made for approval of an undercover operation. They also authorize the 
District Director or Chief Patrol Agent to approve undercover operations 
in the first two categories listed above in emergency situations. 

9-73.020 Definitions of Terms Used in Immigration Law 

The terms "undocumented alien," "illegal alien," and "unauthorized 
alien" are equivalent, and are generally used as shorthand substitutes for 
the following phrase which appears in the Immigration and Nationality Act, 
8 u.s.c. §1101 et seq.: "[A]ny alien, including an alien crewman, not 
duly admitted bY-an immigration officer or not lawfully entitled to enter 
or reside within the United States under the terms of this Act or any 
other law relating to the immigration or expulsion of aliens • • • ... See 
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8 u.s.c. §1324(a). The Ninth Circuit Court of Appeals used the term, 
"illegal alien," to refer "to aliens who have entered this country and/or 
are found to be in this country in violation of the laws of the United 
States. In this category are aliens who enter without inspection, aliens 
who overstay their non-immigrant visas and passes, and any others who 
enter or remain in the United States in violation of immigration and other 
laws. For most purposes, the term is synonymous with deportable aliens." 
See International Ladies' Garment Workers', Etc. v. Sureck, 681 F.2d 624, 
626 n.l (9th Cir. 1982). 

Definitions of some fifty terms used in the Immigration and 
Naturalization Act appear at 8 u.s.c. §1101. 

9-73.100 8 u.s.c. 1324 

8 u.s.c. §1324(a) makes it a crime to bring tmdocumented aliens into 
the United States (paragraph (l)); to knowingly transport undocumented 
aliens in the United States in furtherance of such violation of law 
(paragraph (2)); to conceal, harbor, or shield undocumented aliens from 
detection (paragraph (3)); and to willfully or knowingly encourage or 
induce the entry of undocumented aliens (paragraph (4)). Attempts to 
commit any of the aforesaid acts are also proscribed. The elements of a 
crime charged under 8 u.s.c. §1324(a) are: 

A. Defendant (brought into, etc., or transported, etc., or harbored, 
etc., or encouraged the entry of, etc.) an alien (into or within) the 
United States; 

B. The alien had not been lawfully admitted or was not lawfully 
entitled to enter; and 

c. This was known to the defendant. 

Establishment of a violation of section 1324(a)(2) requires proof of two 
additional elements: 

D. The defendant knew that the alien's last entry was within three 
years; and 

E. Defendant acted in furtherance of the alien's violation of the 
law. 

The elements of a crime charged under 8 u.s.c. §1324(a) are set forth 
in United States v. Shaddix, 693 F.2d 1135, 1137-1138 (5th Cir. 1982); and 
United States v. Gonzales-Hernandez, 534 F.2d 1353, 1354 (9th Cir. 1976). 
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There is a failure of proof of the second element--that the alien had 
not been lawfully admitted or was not lawfully entitled to enter--where an 
immigration officer testifies that he/she questioned the suspected aliens 
about their places of birth, occupations, where they were coming from, and 
if they had immigration papers, and states that he/she concluded that they 
were undocumented aliens, but fails to testify as to their responses. See 
United States v. Comacho-Davalos, 468 F.2d 1382 (9th Cir. 1972). 

A violation of the 8 u.s.c. §1324(a)(l) proscription against bringing 
into or landing an undocumented alien in the United States occurs even if 
the defendant brings the alien here in a public conveyance such as an 
airline. See United States v. Washington, 471 F.2d 402 (5th Cir. 1973), 
cert. denied, 412 U.S. 930 (1973). It also occurs where the defendant 
guides the aliens into the United States on foot. See Carranza-Chaidez v. 
United States, 414 F.2d 503 (9th Cir. 1969). 

Note that the unit of prosecution is the unauthorized alien. For 
example, under a "bringing in" charge, each alien brought in constitutes a 
separate crime and should form a separate count of the indictment. See 
Vega-Murrillo v. United States, 264 F.2d 240 (9th Cir. 1959), cert. 
denied, 360 U.S. 936 (1959) (coming to the same conclusion as~t 
amending the reasoning of Vega-Murrillo v. United States, 247 F.2d 735 
(9th Cir. 1957), cert. denied, 357 U.S. 910 (1958)); Jones v. United 
States, 260 F.2d 89 (9th Cir. 1958); Sepulveda v. Squier, 192 F.2d 796 
(9th Cir. 1951). In fact, an indictment referring to four aliens in a 
single count was held bad for duplicity in United States v. Martinez
Gonzales, 89 F. Supp. 62 (S.D. Cal. 1950). In practice, indictments are 
drafted so that a single alien is listed in each count. See, e.g., United 
States v. Rubio- Gonzales, 674 F.2d 1067, 1068 (5th Ci:r:--1982); United 
States v. Perez, 600 F.2d 782, 783-784 (10th Cir. 1979); United States v. 
Bunker, 532 F.2d 1262, 1264 (9th Cir. 1976). 

It has been held that illegal entry, 8 u.s.c. §1325, is not a lesser 
included offense to the alien smuggling section, 8 u.s.c. §1324(a). See 
United States v. Pruitt, 719 F.2d 975 (9th Cir. 1983) cert. denied, 
U.S. , 104 S. Ct. 536 (1983); United States v. RoSales-Lopez, 617 
F.2d 1349 (9th Cir. 1980), aff'd, 451 u.s. 1982 (1981); United States v. 
Wishart, 582 F.2d 236 (2d Cir. 1978), cert. denied, 439 U.S. 987 (1978). 
Rosales-Lopez also approves the imposition of consecutive sentences for 
violations of the subsections of 8 u.s.c. §1324(a). It has also been held 
that an acquittal on a charge of bringing in illegal aliens, 8 u.s.c. 
§1324(a)(l), does not bar retrial for encouraging their entry, 8 u.s.c. 
§1324(a)(4), even though both trials are based on the same transaction. 
See United States v. Narvaez-Granillo, 119 F. Supp. 556 (S.D. Cal. 1954). 
And it is not duplicitous for a single conspiracy count of an indictment 
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to allege, as objects of the conspiracy, violations of more than one 
subsection of 8 u.s.c. §1324(a). See United States v. Avila-Dominguez, 
610 F.2d 1266 (5th Cir. 1980), cert. denied sub. ~·, Perez v. United 
States, 449 u.s. 887 (1980). 

Aiders and abetters as well as principals may be prosecuted for 
violations of any of the subsections of 8 u.s.c. §1324(a), notwithstanding 
the fact that only 8 u.s.c. §1324(a)(l), and not 8 u.s.c. §1324(a)(2)-(4), 
is by its terms made specifically applicable to acts "by himself or 
through another." See United States v. Avillar, 575 F.2d 1316 (10th Cir. 
1978). 

In the following cases, the court quoted the language of an 
indictment under 8 u.s.c. §1324(a) and upheld its validity: United States 
v. Wishart, 582 F.2d 236, 238 (2d Cir. 1978), cert. denied, 439 u.s. 987 
(1978); Martinez-Quiroz v. United States, 210 F.2d 763 (9th Cir. 1954). 

See Annot., 21 A.L.R. Fed. 254. 

9-73. no Intent 

8 u.s.c. §1324(a) has been challenged on the ground that the element 
of the crime--that defendant knew that the alien was not lawfully entitled 
to be in the United States--is unconstitutionally vague. It has also been 
argued that the element of proof required by 8 u.s.c. §1342(a)(2)--that 
the defendant knew the alien's last entry into the United States occurred 
within the past three years--is unconstitutionally vague. All such 
challenges have been repulsed. See United States v. Pruitt, 719 F.2d 975 
(9th Cir. 1983), cert. denied, u.s. , 104 s. Ct. 536 (1983); 
United States v. cantu, 501 F.2d 1019 (7th Cir. 1972); Banderas-Aquirre v. 
United States, 474 F.2d 985 (5th Cir. 1973), and cases cited therein. 
Typically, the prosecution establishes defendant's knowledge that the 
aliens were not lawfully entitled to enter the United States by evidence 
that the aliens paid him/her a substantial fee for transporting them, or 
by evidence of defendant's surreptitious manner of transporting or 
harboring them. See, ~, United States v. Espinoza-Franco, 668 F.2d 848 
(5th Cir. 1982); United States v. Perez-Gomez, 638 F.2d 215, 218-219 (10th 
Cir. 1981). Also helpful in establishing defendant's guilty knowledge is 
evidence of defendant's previous arrests for bringing in or transporting 
illegal aliens. See United States v. Herrera-Medina, 609 F.2d 376 (9th 
Cir. 1979); UnitedStates v. Holley, 493 F. 2d 581, 584 (9th Cir. 1974), 
~· denied, 419 U.S. 861 (1974); United States v. Ruiz-Juarez, 456 (9th 
1015 Cir.), cert. denied, 407 u.s. 914 (1972). For example, in United 
States v. McMahOn, 592 F.2d 871 (5th Cir. 1979), a trial for conspiracy to 
transport aliens in violation of 18 u.s.c. §371 and 8 u.s.c. §1324(a)(2), 
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the court admitted into evidence defendant's prior misdemeanor conviction 
for aiding and abetting an alien to elude examination in violation of 8 
u.s.c. §1325. Similarly, defendant's confession that he/she transported 
illegal aliens can be used in a subsequent trial based on another 
transportation of illegal aliens, to prove the element of knowledge. See 
United States v. Madrid, 510 F.2d 554 (5th Cir. 1975), cert. denied, 429 
U.S. 940 (1976). Proof that the defendant knew that the aliens were not 
entitled to remain in the United States can consist of evidence that one 
of the aliens told the defendant so. See United States v. Bunker, 532 
F.2d 1262 (9th Cir. 1976). Proof that defendant's car had certain special 
equipment in it and that defendant drove in a peculiar manner after 
spotting the Border Patrol are also relevant. See United States v. 
Vasquez-Cazares, 563 F.2d 1329 (9th Cir. 1977), cert. denied, 434 U.S. 
1021 (1978). But sometimes the central culprits are in a lead car, behind 
which follows another vehicle containing the illegal aliens. In such a 
situation, proof that the lead car behaved suspiciously, without directly 
linking it to the vehicle behind, may not be enough. See United States v. 
McMahon, supra. 

Although the Ninth Circuit Court of Appeals criticized an 8 u.s.c. 
§1324(a)(l) indictment which alleged that the alien was not entitled to 
reside in the United States, but which failed to clearly allege 
defendant's knowledge of that fact, the court nevertheless upheld the 
indictment by inferring an allegation of such knowledge. See United 
States v. Bunker, sup§a. The Fifth Circuit Court of Appeals has held that 
even though 8 u.s.c. 1324(a)(l) does not specifically require that the 
person act knowingly, as do 8 u.s.c. §1324(a)(2), (3), and (4), "knowing" 
will be read into 8 u.s.c. §1324(a)(l) to save it from constitutional 
infirmity. See United States v. Boerner, 508 F.2d 1064 (5th Cir. 1975), 
cert. denied~21 U.S. 1013 (1975). 

Proof that the defendant acted willfully in furtherance of the 
alien's violation of law, an element in an 8 u.s.c. §1324(a)(2) charge, is 
a rather elusive concept. In United States v. Shaddix, 693 F.2d 1135, 
1138-1139 (5th Cir. 1982), where defendant was charged with transporting 
illegal aliens, the Fifth Circuit Court of Appeals held that the "in 
furtherance of" element of the crime was established by evidence that the 
defendant offered employment to and transported aliens whom he knew had 
entered the country illegally. But it has been held that the acts of a 
farm foreman, which consisted of driving illegal aliens from one work site 
to another on the farm, were not "in furtherance of such violation." See 
United States v. Moreno, 561 F.2d 1321 (9th Cir. 1977). One district 
court has held that an indictment charging a violation of 8 u.s.c. 
§1324(a)(2) need not allege that the tranportation was in furtherance of 
the violation. See United States v. Tindall, 551 F. Supp. 161 (W.D. Tex. 
1982). 
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The meaning of "entry" is often relevant to the intent issue, in 
cases where defendant is charged with bringing illegal aliens into the 
United States. See discussion of "entry" at USAM 9-73.150, infra. 

9-73.120 The Employer Exemption in 8 u.s.c. §1324(a) 

8 u.s.c. §1324(a) contains the following proviso: 

Provided, however, That for the purpose of this 
section, employment (including the usual and normal 
practices incident to employment) shall not be deemed 
to constitute harboring. 

It is critical to note that the employer exemption applies only to 
harboring, not to any of the other acts proscribed by 8 u.s.c. §1324(a). 
It is not applicable to 8 u.s.c. §1324(a)(l), (a)(2), nor (a)(3), nor to 
the concealing and shielding from detection prohibitions of 8 u.s.c. §1324 
(a)(4). It is equally critical to note that the employment exemption from 
harboring applies only to the usual and normal practices incident ~ 
employment. Thus, for example, in United States v. Singh, 628 F.2d 758 
(2d Cir. 1980), cert. denied, 449 U.S. 1034 (1980), the conviction of an 
employer for harboring unauthorized aliens was upheld, and the Second 
Circuit Court of Appeals explained that: "Evidence of extended periods of 
employment without the receipt of salary was certainly relevant to the 
issue of whether the employment of these aliens was the usual and normal 
practice incident to employment." Id. at 763. 

United States v. Herrera, 584 F.2d 1173 (2d Cir. 1978), contains a 
substantial discussion of the employment exemption from the harboring 
prohibition. The decision points out that: 

The employment proviso does not exempt employers from 
the operation of the statute, rather, it is a 
refinement of what is meant by "harboring" and only 
comes into play should a defendant wish to establish 
that his acts constituted employment, or the usual and 
normal practices incident thereto, not harboring ••• 
An employer who goes beyond the "normal" limits of 
employment may violate the statute • • • • In short, 
if, despite the employment relationship, defendants 
have acted by providing shelter or other services to 
substantially facilitate the aliens [sic] remaining in 
this country illegally, they may be found guilty of 
harboring. 

Id. at 1144. 
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The elaborate alarm system and means of escape which defendants had 
created to thwart INS efforts to discover the aliens-employees were held 
not to be usual and normal incidents or employments. 

United States v. Cantu, 557 F.2d 1137 (5th Cir. 1977), cert. denied, 
434 U.S. 1063 (1978), grew out of a raid on Mario's restaurant in San 
Antonio. Cantu, the proprietor, seated his unauthorized alien employees 
with bona fide customers, and they tried to leave posing as customers, to 
fool INS agents. The agents were not fooled, and Cantu was convicted of 
violating 8 u.s.c. §1324(a)(3). In this opinion, the Fifth Circuit Court 
of Appeals rejected Cantu's defenses (1) that he could not be convicted of 
concealing, harboring or shielding from detection because the aliens 
exited in full view of INS agents, and (2) that the prosecution should 
have been required to prove that Cantu's acts were part of a chain of 
events constituting smuggling. The decision pointed out that: "(S]ection 
1324 does not prohibit only smuggling-related activity, but activity 
'tending substantially to facilitate an alien's remaining in the United 
States illegally.'" Id. at 1180. 

In United States v. Tarig, 521 F. Supp. 773 (D. Md. 1981), defendant 
moved to dismiss the indictment which charged him with harboring illegal 
aliens, arguing that since the aliens were his employees, he was exempt 
from a harboring charge with respect to them. In rejecting this 
contention, the court pointed out that the two aliens had been locked in a 
bedroom, with one of them hiding under the bed, that the defendant did not 
reveal the aliens' presence to the INS agents, and that such conduct was 
not a usual and normal practice incident to employment. Similarly, in 
United States v. Winnie Mae Manufacturing Co., 451 F. Supp. 642 (C.D. 
Cal. 1978), the court had no trouble in determining that the employer 
exception did not cover such activities as constructing and using a hidden 
stairwell, a false wall, and an unmarked building for the illegal aliens. 

The fact that a defendant actually believes that everything he/she 
did with respect to his/her employees who were unauthorized aliens 
constituted usual and normal practices incident to employment is not a 
defense to a harboring charge if in fact any of the practices were not 
usual and normal incidents of employment. See United States v. Fierros, 
692 F.2d 1291 (9th Cir. 1983). 

9-73.130 8 u.s.c. §1324(a)(3)--Concealing, Harboring, and Shielding 
Illegal Aliens From Detection 

United States v. Acosta de Evans, 531 F.2d 428 (9th Cir.), cert. 
denied, 429 U.S. 836 (1976), defined "harboring" to include both 
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concealment and mere sheltering. It also held that "from detection" 
modifies only "shield," it does not modify "conceal" or "harbor." "Harbor" 
was also construed in United States v. Lopez, 521 F.2d 437 (2d Cir. 1975), 
cert. denied, 423 U.S. 995 (1975), to include merely "providing shelter 
to:1'T Lopez also rejected the argument that the harboring must be part of 
an alien-smuggling operation. In United States v. Rubio-Gonzalez, 674 
F.2d 1067 (5th Cir. 1982), when INS agents appeared on a job site, one of 
the company employees ran up a hill yelling to a couple of illegal aliens 
that, "Immigration is here." Id. at 1070. His conviction for 
"shielding," 8 U.S.C. §1324(a)(3), was upheld by the Fifth Circuit Court 
of Appeals. 

There are two earlier cases which held that an element of proof in a 
harboring charge is that the defendant attempted to conceal the alien. 
These are United States v. Smith, 112 F.2d 83 (2d Cir. 1940), and Susnjar 
v. United States, 27 F.2d 223 (6th Cir. 1928), but we believe they are no 
longer controlling, for the following reasons. The original version of 8 
U.S.C. §1324, enacted in 1907, prohibited only the smuggling of aliens. 
It was amended in 1917 to prohibit the concealing and harboring of aliens 
as well, but because of faulty draftsmanship no penalty was provided for 
concealing or harboring. In United States v. Evans, 333 U.S. 483, 484 n.l 
(1948), the Supreme Court declined to construe the smuggling penalty as 
applicable to concealing and harboring, rendering the prohibition against 
concealing and harboring unenforceable. The present version of 8 U.S.C. 
§1324(a) was enacted in 1952. In United States v. Lopez, supra, the 
Second Circuit Court of Appeals repudiated its earlier interpretation of 
"harbor," in Smith, as clandestine sheltering. Now, as the Ninth Circuit 
pointed out in United States v. Acosta de Evans, 531 F.2d 428, 430 (9th 
Cir.), cert. denied, 429 U.S. 836 (1976): 

Only Susnjar remains as precedent for de Evans's 
position [that harboring must be clandestine]. As 
Susnjar was decided before both the Supreme Court's 
decision in Evans and the revision of the statute, its 
vitality is questionable. The purpose of the section 
is to keep unauthorized aliens from entering or 
remaining in the country . We believe that this 
purpose is best effectuated by construing "harbor" to 
mean "afford shelter to" and so hold [footnotes 
omitted]. 

In an appropriate case, charging an arnployer with participating in a 
scheme to defraud the INS of its right to have its immigration program 
administered in accordance with its regulations, 18 U.S.C. §371, may be 
worth considering. 

----------
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9-73.140 Material Witnesses in Alien Smuggling Cases 

Typically, when an alien smuggling case is developed, the arresting 
officers select two to four of the undocumented aliens who they believe 
will make good witnesses at trial. The other aliens are deported or 
granted voluntary departure in lieu of deportation, except those who 
possess evidence favorable to the defendant. Previously, a number of 
courts effectively required the government to hold all undocumented alien 
witnesses until defense counsel had an opportunity to interview them and 
decide which ones he/she wanted held for trial as defense witnesses. See, 
e.g., United States v. Mendez-Rodriguez, 450 F.2d 1 (9th Cir. 1971). 
However, the United States Supreme Court changed that practice by holding, 
in United States v. Valenzuela-Bernal, 458 U.S. 858 (1982), that the 
Executive Branch's responsibility to faithfully execute Congress' 
immigration policy of prompt deportation of illegal aliens justifies 
deportation of undocumented alien witnesses upon the Executive's 
good-faith determination that the aliens possess no evidence favorable to 
the defendant. And in order for the defendant to demonstrate a violation 
of his/her Sixth Amendment right of confrontation, he/she would have to 
show not merely that deportation of the aliens depriv~d him/her of their 
testimony, but he/she must at least make some plausible showing of how 
their testimony would have been both material and favorable to his/her 
defense. Of course, if the alien material witnesses are released when the 
defendant becomes a fugitive, the defendant cannot later be heard to 
complain that he/she had no opportunity to interview the witnesses. See 
United States v. Vega-Limon, 548 F.2d 1390 (9th Cir. 1977). 

Although the undocumented alien material witnesses are essential 
witnesses to so many criminal cases brought under Title 8, what to do with 
these witnesses pending trial is a tough issue which has been dealt with 
differently in various judicial districts. In some districts, the 
witnesses are incarcerated pursuant to material witness warrants (a form 
warrant for arrest of a witness appeared as Form 22 of the Federal Rules 
of Criminal Procedure before the Appendix of Forms was deleted), 
occasionally on INS detainers. As of December, 1983, 374 undocumented 
aliens were detained as material witnesses. In at least two districts, 
the court has issued an order requiring the government to promptly depose 
the aliens and return them to their countries of origin. In past years, 
aliens were often "farmed out," that is, released from incarceration to 
obtain gainful employment pending trial. The practice of releasing aliens 
to work has received tacit judicial approval, United States v. Tsutagawa, 
500 F.2d 420, 422-423 (9th Cir. 1974); United States v. Verduzco-Macias, 
463 F.2d 105 (9th Cir. 1972), cert. denied, 409 u.s. 883 (1972); United 
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States v. Mattison, 437 F.2d 84 (9th Cir. 1970); United States v. Winnie 
Mae Manufacturing Co., 451 F. Supp. 642, 650 (C.D. Cal. 1978). 

The practice is now infrequent because it put INS agents in the 
uncomfortable position of negotiating with prospective employers; the 
aliens were sometimes underpaid or otherwise treated unfairly; the aliens 
were injured on the job under circumstances where the United States might 
be held liable in damages; the aliens absconded before trial, even in many 
instances where half of the aliens' wages were being withheld to ensure 
their appearance; or the aliens were intimidated by the defendant. 
Obviously, it is in the alien's interest to be gainfully employed pending 
trial; employment was his/her usual purpose for illegally entering the 
United States. 

Interestingly, in Verduzco-Macias, supra, the court noted that after 
the aliens were farmed out, one-half of their pay was withheld to ensure 
their appearance at trial. General Order No. 85 of the United States 
District Court for the Southern District of California permits alien 
material witnesses to be employed as farm workers pending trial and to 
assign 50 percent of their wages as security for performance of the 
conditions of their personal appearance bond. See United States v. 
Mattison, supra. However, · the U.S. Attorney for the Southern District of 
California does not utilize General Order No. 85 because it requires INS 
agents to bargain with prospective employers and because the withholding 
provision does not effectively ensure the alien's appearance at trial 
since he/she is frequently willing to forego half his/her wages, since to 
appear for trial means he/she will be deported immediately following 
trial. 

There is no assurance that the transcripts of depositions of 
undocumented alien material witnesses who are deported or who voluntarily 
return to their countries of origin will be admissible at trial. In fact, 
the United States Court of Appeals for the Ninth Circuit has ruled them 
inadmissible absent the express waiver by defendant of his/her Sixth 
Amendment right of confrontation. See United States v. Vasquez-Ramirez, 
629 F.2d 1295 (9th Cir. 1980). But-see, United States v. Seijo, 595 F.2d 
116 (2d Cir. 1979). --

18 u.s.c. §3149, which impliedly authorizes the detention of persons 
as material witnesses in criminal proceedings, provides, in pertinent 
part, that: "No material witness shall be detained because of inability 
to comply with any condition of release if the testimony of such witness 
~adequately be secured ~ deposition, and further detention is not 
necessary to prevent a failure of justice •••• " (emphasis added). One 
would assume that the statute means that the testimony of "such witnes s " 
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cannot "adequately be secured by deposition" unless the transcript of 
deposition will be admissible at trial. If Vasquez-Ramirez, supra, 
accurately states the law--that the transcript of a deposition cannot be 
introduced into evidence in a criminal case without the defendant's 
permission--then under no circumstances can the testimony of a witness be 
"adequately secured by deposition" without defendant's consent to use of 
the deposition transcript at trial. 

There is another legal impediment to use at a criminal trial of a 
transcript of a deposition of an undocumented alien material witness. 
Rule 15 of the Federal Rules of Criminal Procedure, pursuant to a 1974 
amendment, for the first time authorized the taking of depositions by the 
government in criminal cases. However, Rule 15(e) of the Federal Rules of 
Criminal Procedure provides that the transcript may only be used if the 
witness is unavailable at trial, and that whether the witness is 
unavailable is to be determined pursuant to Rule 804(a) of the Federal 
Rules of Evidence. Rule 804(a) of the Federal Rules of Evidence provides 
that a witness is not considered unavailable if his/her absence was 
procured by the "proponent of his statement for the purpose of pr even ting 
the witness from attending or testifying." The question as to whether the 
United States has procured the absence of an undocumented alien material 
witness by deporting him/her or agreeing to his/her voluntary departure in 
lieu of deportation had not been answered with any degree of finality. 

Congress has been concerned about the amount of time undocumented 
aliens remain incarcerated as material witnesses. It is not uncommon for 
the witnesses to serve more time in jail than the defendants. It is 
imperative to remind the courts to schedule prompt trials of cases for 
which material witnesses are being held. 

9-73.150 Meaning of "Entry" 

8 u.s.c. §1324(a)(l) provides that anyone who "brings into or lands 
in the United States" an illegal alien commits an offense. Perhaps 
surprisingly, "brings into or lands" is a rather elusive concept. For 
example, United States v. Zayas-Morales, 685 F.2d 1272 (11th Cir. 1982), 
was an appeal from the dismissal by the United States District Court for 
the Southern District of Florida, sitting en bane, of eighty-nine 
indictments charging 336 defendants with subStantive violations of 8 
u.s.c. §1324(a)(l) or with conspiracy to violate that statute. The 
defendants had brought many of the visaless "Mariel boat people" from Cuba 
to the United States, so that these Cuban nationals could seek political 
asylum or some other status which would permit them to come into the 
United States and remain. The Eleventh Circuit Court of Appeals upheld 
the dismissal, finding that 8 u.s.c. §1324(a)(l) requires proof of a 
general criminal intent, and that there was none here. The court believed 
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that the general intent required under the Section was an intent to 
illegally introduce aliens into the United States, not merely the 
transportation to the United States of refugees seeking asylum. 

The issue as to what constitutes an entry arises in connection with 
the question of "paroling" aliens into the United States. Parole was 
explained in United States v. Kavazanjian, 623 F.2d 730, 733 (1st Cir. 
1980), thus: 

[T]he Attorney General is authorized to parole aliens 
into the United States "temporarily under such 
conditions as he may prescribe for emergent reasons or 
for reasons deemed strictly in the public interest." 
8 u.s.c. §1182(d)(5) (1970). As a result of this 
inherent flexibility, large numbers of aliens--both 
refugees and others--have been paroled into this 
country. Unless a parolee gains permanent resident 
status in the interim pursuant to 8 u.s.c. §1255 
(1970), he is restored to his former status upon 
fulfillment of the conditions of parole or whenever 
parole is deemed no longer 'warranted. 

Id. §1182(d)(5). 

The defendant in Kavazanjian had encouraged aliens to obtain visas for 
transit through the United States and then, upon arrival, apply for 
asylum, at which time INS paroled them into the United States pending 
decision on the asylum requests. The First Circuit Court of Appeals 
concluded that "'entry' is not accomplished until physical presence of an 
alien in this country is accompanied by freedom from official restraint." 
Id. at 736. Accordingly, the defendant could be prosecuted for a 
violation of 8 u.s.c. §1324(a)(4) with respect to those aliens who fled 
upon arriving at the airport, but not with respect to those who claimed 
asylum and were paroled into the United States. 

United States v. Orejel-Tejeda, 194 F. Supp. 140 (N.D. Cal. 1961), 
held that the intra-United States transportation of aliens from an area 
where they were lawfully admitted for agricultural work to an area where 
they were not permitted to -work under their entry permits did not violate 
8 u.s.c. §1324(a)(2), prohibiting the transportation of aliens not 
"lawfully entitled to enter or reside within the United States." The 
court explained that its decision rested primarily on the fact that 8 
u.s.c. §1324(a)(2) is aimed at aliens illegally present in the United 
States. A similar holding was made in United States v. Quinancz-Alvarado, 
317 F. Supp. 1344 (W.D. Tex. 1970). However, in United States v. Van 
Drunen, 501 F.2d 1393 (7th Cir. 1974), cert. denied, 419 U.S. 1091 (1974), 
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the defendant was held to have violated 8 u.s.c. §1324(a)(2) by 
transporting, from Texas to Chicago, an alien who possessed a border
crossing card authorizing her to remain in the United States for only 72 
hours and only in the immediate vicinity of the border. The Van Drunen 
court distinguished Orejel-Tejeda by the fact that the alien in Van Drunen 
admitted that at the time of her entry into the United States she intended 
to travel to Chicago and so entered fraudulently. One who enters 
fraudulently is not entitled to enter. See 8 u.s.c. §1182(a)(19). See 
United States v. Mount Fuji Japanese Ste~House, Inc., 435 F. Supp. 1194 
(E.D. N.Y. 1977). 

9-73.160 Extraterritoriality 

A number of cases have held that 8 u.s.c. §1324(a)(4), which 
prohibits encouraging or inducing undocumented aliens to enter the United 
States, has extraterritorial application, that is, that persons can be 
prosecuted under 8 u.s.c. §1324(a)(4) for acts occurring partially or 
wholly outside the United States. See United States v. Nunez, 668 F.2d 10 
(1st Cir. 1981); United States v. Correa-Negron, 462 F.2d 613 (9th Cir. 
1972), and cases cited therein. 

We believe that a persuasive argument can be made that the criminal 
prohibition against the attempted bringing of undocumented aliens into the 
United States, 8 u.s.c. §1324(a)(l), is extraterritorial in reach. It 
should be noted, however, that the only reported decision construing the 
extraterritoriality of this section held against the government. See 
Yenkichi Ito v. United States, 64 F.2d 73 (9th Cir. 1933), cert. deniec:r,-
289 U.S. 762 (1933). For cogent analyses of the principles of 
extraterritoriality, see Rocha v. United States, 288 F.2d 545 (9th Cir. 
1 9 6 1 ) , c e r t • de n i ed, 3 6 6 U • S • 9 4 8 ( 1 9 6 1 ) , and Uni t e d S t a t e s v • 
Pizzarusso, 388 F.2d 8 (2d Cir. 1968), cert. denied, 392 U.S. 936 (1968). 

9-73.200 8 U.s.c. §§1325, 1326, 1327, AND 1328 

9-73.210 8 u.s.c. §§1325 and 1326 

8 u.s.c. §1325 and 8 u.s.c. §1326 are the penal provisions usually 
used against aliens who enter the United States unlawfully. 8 u.s.c. 
§1325 makes it unlawful for an alien to enter the United States at any 
time or place other than as designated by immigration officers, to elude 
examination or inspection by immigration officers, or to obtain entry to 
the United States by a false or misleading representation or the willful 
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concealment of a material fact. 8 u.s.c. §1326 generally penalizes an 
alien who has already been deported, but re-enters or attempts to 
re-enter. The first offense under 8 u.s.c. §1325 is a misdemeanor; 
subsequent offenses are felonies. 8 u.s.c. §1326 is a felony statute. 

Sometimes an indictment under 8 u.s.c. §1325 will contain a felony 
count for a second offender, and an alternative misdemeanor count to which 
it is hoped the offender will plead guilty. The Ninth Circuit Court of 
Appeals has held that in an 8 u.s.c. §1325 prosecution the prior 
commission of an offense must be established by a prior conviction, not 
merely by proof of prior commission of a prohibited act. See United 
States v. Arambula-Alvarado, 677 F.2d 51 (9th Cir. 1982). That-case also 
holds that in an 8 u.s.c. §1326 prosecution for re-entry after 
deportation, the defendant may collaterally attack his/her prior 
deportation as being violative of INS regulations. 

It has been held that an alien should not be charged with both 
illegal entry, 8 u.s.c. §1325, and illegal re-entry after deportation, 8 
u.s.c. §1326, for the same act of entry. See United States v. Rosales
Lopez, 617 F.2d 1349 (9th Cir. 1980), aff'd, 451 u.s. 182 (1981); United 
States v. Ortiz-Martinez, 557 F.2d 214 (9th Cir. 1977). 

The United States Court of Appeals for the Ninth Circuit has held 
that the confession of an alien that he entered the United States 
unlawfully must be corroborated at trial by independent evidence which 
"need not independently establish any element beyond a reasonable doubt, 
but must 'merely fortify the truth of the confession.'" See United States 
v. Lopez-Garcia, 683 F.2d 1226, 1228 (9th Cir. 1982), cert. denied, 
U.S. , 103 S. Ct. 822 (1982). Sufficient independent corroboration 
was determined in that case to consist of the following: 

(1) defendant was stopped in Oceanside, California 
which is some 40 miles north of San Diego; (2) he was 
stopped while traveling on a train in a northerly 
direction; (3) he was observed to be nervous and 
rigid; and (4) he had a one-way ticket to Fullerton, 
California, which he was attempting to secret. 

Id. at 1228. 

In United States v. Pulido-Santoyo, 580 F.2d 352 (9th Cir. 1978), 
cert. denied, 439 U.S. 915 (1978), the court of appeals discussed the kind 
of evidence needed to prove that the defendant knew that the man he aided 
in entering the country was an undocumented alien. The most important 
evidence was the fact that after his arrival in the United States, the 
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alien had the defendant pick him up in an area near the Mexican border 
where there are no roads leading from the border, and no checkpoints. 
Another piece of evidence was defendant's prior conviction for 
transporting undocumented aliens in the same area, putting him on notice 
that it was a notorious area for that kind of activity. Other probative 
evidence included the fact that the alien asked defendant to drive the 
alien's truck from Mexico to the United States, without explaining why he 
could not do it himself. 

Where defendant brought two aliens to the border and instructed them 
to claim United States citizenship, the Ninth Circuit Court of Appeals 
held that he could not be convicted of aiding and abetting an illegal 
entry under 8 u.s.c. §1325 because the ruse did not work, and so the 
aliens did not enter, or obtain entry to the United States, or elude 
examination or inspection by immigration officers. See United States v. 
Oscar, 496 F.2d 492 (9th Cir. 1974). But a conviction for aiding and 
abetting an illegal entry was upheld where the defendant picked the alien 
up in his car after the alien's entry, and drove him elsewhere. See 
United States v. Mallides, 339 F. Supp. 1 (S.D. Cal. 1972), rev'd on otlle'r 
grounds, 473 F.2d 859 (9th Cir. 1973). 

8 u.s.c. §1325 has also been used in prosecutions of person who 
arrange fraudulent marriages between United States citizens and aliens, in 
order to obtain resident status for the alien. The principal case is 
Lutwak v. United States, 344 U.S. 604 (1953). However, fraudulent 
marriage cases are also brought under 18 u.s.c. §§1001 and 1546. The 
subject is discussed at USAM 9-73.741, infra {Sham Marriages Between 
United States Citizens and Aliens). 

Two courts of appeals have held that specific intent need not be 
proved in a prosecution under 8 u.s.c. §1326, that is, that the defendant 
knew he was not entitled to re-enter the United States without the 
permission of the Attorney General. See United States v. Hussein, 675 
F.2d 114 (6th Cir. 1982), cert. denied, 459 U.S. 869, 103 s. Ct. 154 
(1982); Pena-Cabanillas v. U"irl'ted States, 394 F.2d 785 (9th Cir. 1978). 

There is a split in the circuits as to whether, in a prosecution for 
violation of 8 u.s.c. §1326 for re-entry after deportation, the defendant 
may attack the validity of the underlying deportation order. The rule in 
the Fifth Circuit is that "a defendant cannot collaterally attack the 
original deportation order when subsequently prosecuted • • • for illegal 
re-entry under 8 u.s.c. §1326. See United States v. De La Cruz-Sepulveda, 
656 F.2d 1129, 1131 (5th Cir. 1981); accord United States v. Gonzales
Parra, 438 F.2d 694 (5th Cir. 1971), cert. denied, 402 u.s. 1010 (1971). 
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The Third, Seventh, and Ninth Circuit Courts of Appeals allow such 
collateral attacks. See United States v. Robles-Sandoval, 637 F.2d 692 
(9th Cir. 1981), cert:<fenied, 451 U.S. 941 (1981). See Ramirez-Juarez v. 
Immigration and N~alization Service, 633 F.2d 174~76 n.3 (9th Cir. 
1980); United States v. Rangel-Gonzalez, 617 F.2d 529 (9th Cir. 1980); 
United States v. Bowles, 331 F.2d 742 (3d Cir. 1964); United States v. 
Rosal-Aguilar, 652 F.2d 721 (7th Cir. 1981). The Second and Tenth Circuit 
Courts of Appeals do not. See United States v. Petrella, 707 F.2d 1064 
(2d Cir. 1983); Arriaga-Ramirez, v. United States, 325 F.2d 857 (10th Cir. 
1963); United States v. Mohammed, 372 F. Supp. 1048 (S.D.N. Y. 1973). The 
Eighth Circuit Court of Appeals, while indicating that a limited pre-trial 
review of the deportation hearing may be permissible in some circum
stances, Hernandez- Ucibe v. United States, 515 F.2d 20 (8th Cir. 1975), 
~· denied, 423 U.S. 1057 (1976), has not squarely addressed the issue. 
See United States v. Cabrera, 650 F.2d 943 (8th Cir. 1981). At least 
several cases should be read in order to discern the nuances of the term 
"collateral attack" when used in this context. For example, probably no 
court will hold a trial de novo. 

8 u.s.c. §1326 has also withstood a challenge contending that it is 
unconstitutionally vague when it is used to punish mere presence in the 
United States. See United States v. Alvarago-Soto, 120 F. Supp. 848 (S.D. 
Cal. 1954). 

And it has been held that deportation proceedings begun after 
defendant's re-entry, followed by his/her prosecution for illegal 
re-entry, does not constitute double jeopardy. See United States v. 
Ramiriz-Aguilar, 455 F.2d 486 (9th Cir. 1972). For other cases and minor 
points,~ Annot., 59 A.L.R. Fed. 190. 

9-73.220 8 u.s.c. §§1327 and 1328 

8 u.s.c. §1327 is a rarely-used provision prohibiting persons from 
aiding subversive aliens in entering the United States. 

8 u.s.c. §1328 prohibits three kinds of sexual activities with 
respect to aliens. It prohibits (1) importing aliens for prostitution, 
(2) holding aliens for prostitution, and (3) keeping, maintaining, 
controlling, supporting, employing, or harboring aliens for the purpose of 
prostitution. Each of the three is a separate crime. See Dalton v. 
Hunter, 174 F.2d 633 (10th Cir. 1949), cert. denied, 338 u.s. 906 (1949). 

The original statute, 18 Stat. 477, Sec. 3 (1875), and its subsequent 
revision, 32 Stat. 1213, Sec. 3 (1903), expressly prohibited only the 
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first two kinds of activity prohibited by the present 8 u.s.c. §1328. In 
1907, the prohibition against keeping, maintaining, controlling, 
supporting, or harboring an alien female for the purpose of prostitution 
was added. See 34 Stat. 898, Sec. 3 (1907). However, in 1910 the Supreme 
Court declared the 1907 addition to the statute a constitutionally 
impermissible infringement on the police power reserved to the states 
because it sought to regulate behavior of persons after the alien had been 
imported into the United States. See Keller v. United States, 213 U.S. 
138 (1909). Accordingly, when the statute was reenacted in 1910, in 
essentially its present form, the phrase, "in pursuance of such illegal 
importation" was added to the harboring, etc. provision in order to 
preserve the connection between the behavior sought to be regulated and 
Congress' power to control immigration. The 1910 re-enactment also 
substituted "alien" for "woman or girl," making it clear that prostitution 
of both sexes was covered. See Lewis v. Frick, 233 U.S. 291, 300 (1914). 

Each use of the word "prostitute" in 18 u.s.c. §1328 is followed by 
the phrase, "or for any other immoral purpose." The latter phrase has 
been held to include concubines, United States v. Bitty, 208 U.S. 393 
(1908), where the Supreme Court stated: 

We must assume that in using the words "or for 
any other immoral purpose," Congress had reference to 
the views commonly entertained among the people of the 
United States, as to what is moral or immoral in the 
relations between man and woman in the matter of such 
intercourse. 

Id. at 402. 

But the phrase probably includes only immoral purposes related to 
sex. It does not, for example, include such an immoral act as the selling 
of babies. See United States v. Baker, 136 F. Supp. 546, 549-550 
(S.D.N.Y. 1955)':"° (The Baker opinion also maintains that the United States 
is powerless to prosecute an alien for acts committed abroad in violation 
of United States law, a holding which has subsequently been criticized by 
nwnerous authorities, ~, United States v. Pizzarusso, 388 F.2d 8, 11 
(2d Cir. 1968), cert. denied, 392 U.S. 936 (1968); Rocha v. United States, 
288 F.2d 545, 548 (9th Cir. 1961), cert. denied, 366 U.S. 948 (1961). 

The fact that the prostitute has resided here, and then gone abroad 
and returned, does not bar prosecution for acts committed with respect to 
his/her return. See United States v. Smith, 112 F.2d 83, 85 (2d Cir. 
1940); United StateS v. Villet, 173 F. 500 (S.D.N.Y. 1909). On the other 
hand, where the defendant imported an alien for purposes of prostitution, 
then discontinued the relationship for two years, and then resumed it, 
his/her conviction for harboring an alien as a prostitute was reversed on 
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the ground that the harboring was not "in pursuance of such illegal 
importation." See United States v. Lavoie, 182 F. 943 (W.D. Wash. 1910). 

A "holding" under the statute has been held to occur if the alien was 
"detained by the defendant at the premises in question for the purposes of 
prostitution either by physical means, directly or indirectly applied to 
her by the defendant, or by threats, express or implied, directly or 
indirectly made to her by the defendant or by command or commands made to 
her directly or indirectly by the defendant, and calculated and operating 
to restrain her freedom of action and will. * * * It is not necessary to a 
conviction that the defendant should have held ••• [the woman] for such 
purposes for any given period of time." See United States v. Giuliani, 
147 F. 594, 596, 600 (D. Del. 1906). 

9-73.300 ARREST, SEARCH, AND SEIZURE BY IMMIGRATION OFFICERS 

The general rules concerning arrest, search and seizure applicable to 
other federal officers are, of course, applicable to immigration officers. 
This section will merely highlight some of the speciai statutory 
provisions and precedential decisions peculiarly applicable to immigration 
officers and their work. 

Several sections of the Immigration and Naturalization Act, 8 u.s.c. 
§§1101 !!_ ~·, contain auth2-_rization for immigration officers regarding 
arrest, search and seizure. The Act gives immigration officers dual 
authority to make arrests either for the purpose of holding an alien for 
matters relating to civil administrative proceedings or for the purpose of 
commencing criminal proceedings, or both. 8 u.s.c. §1225 provides that 
all aliens arriving at United States ports must be examined by immigration 
officers who are authorized, without a warrant, to board and search any 
conveyance believed to carry aliens, and to detain for further inquiry 
anyone "who may not appear ••• at the port of arrival to be clearly and 
beyond a doubt entitled to land." 8 u.s.c. §1252(a) authorizes the arrest 
upon warrant of the Attorney General of any alien, pending a determination 
of his/her deportability. 8 u.s.c. §1252(c) authorizes arrest of the 
alien at any time within six months after a final order of deportation has 
been entered. 8 u.s.c. §1324(b) authorizes immigration officers to seize, 
without a warrant, conveyances used to transport illegal aliens, and 8 
u.s.c. §1357 authorizes them, inter alia, to: 

A. Interrogate anyone believed to be an alien as to his/her right to 
remain in the United States; 
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B. Arrest any alien who he/she sees attempting to enter the United 
States illegally or who he/she has reason to believe is in the United 
States illegally and is likely to escape before a warrant can be obtained 
for his/her arrest; 

C. Within 25 miles of the border and in international waters, to 
board any conveyance and have access to private lands (except dwellings) 
to search for aliens; 

D. Make warrantless arrests for felonies under the immigration laws 
if there ls likelihood of the person's escaping before a warrant can be 
obtained for his/her arrest; and 

E. Search persons (including their personal effects) seeking 
admission to the United States if the officer has cause to suspect that 
grounds exist for excluding the person from the United States, and such 
would be disclosed by such search. 

8 u.s.c. §1357(a)(l), authorizing immigration officers "to 
interrogate any alien or person believed to be an alien as to his right to 
be or to remain in the United States," has a deceiving simplicity. It is 
deceiving because in practice the courts have strained to give the section 
a reasonable and meaningful interpretation in light of the Fourth 
Amendment. The Circuit Courts of Appeals have evinced a reluctance to 
believe that such interrogations occur without a detention, however brief. 
Since there is usually some kind of stop or detention, the question arises 
as to whether immigration officers may stop persons reasonably believed to 
be aliens when there is no reason to believe they are illegally in the 
country. The Supreme Court has declined to give that question a general 
answer. See United States v. Brignoni-Ponce, 422 u.s. 873, 884 n.9 
(1975). However, it has recently answered the question with respect to 
"factory surveys," that is, worksite inspections to discover illegal 
aliens. See Immigration and Naturalization Service v. Delgado, U.S. 

(April 17, 1984), 52 u.s.L.w. 4436, was an injunction suit to 
constrict the Service's authority to conduct factory inspections. The 
case involved three worksites, two of which were entered with probable 
cause warrants (which contained the names of no individual employees), the 
third by permission. The surveys lasted one to two hours. Agents were 
posted at the doors. Other agents moved from employee to employee asking 
questions. The Supreme Court held that the surveys did not infringe 
anyone's rights because the employees at the worksite were not "seized," 
and the employees who were questioned were not "detained." 

The Office of General Counsel for the Immigration and Naturalization 
Service has prepared a 43-page memorandum entitled, The Law of Arrest, 
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Search, and Seizure for Immigration Officers, Publication No. M-69. I t 
can be obtained by phoning the Office of the Deputy General Counsel, FTS 
633-3195. Two recent cases of interest are Oliver v. United States, 
U.S. {April 17, 1984), 52 u.s.L.W. 4425, and United States v. 
Villamonte-Marques, 462 U.S. 579, 103 s. Ct. 2073 (1983). Oliver is a 
reaffirmation of the vitality of Herter v. United States, 265 U.S. 57 
(1924), which permits police officers to enter and search a field, even 
one fenced and posted with no trespass signs, without a warrant {although 
there is no violations of anyone's Fourth Amendment rights, the en try may 
nevertheless constitute a trespass under state law). The decision has 
significant implications for immigration officers, who need to enter 
agricultural fields in order to locate and apprehend illegal aliens 
working as farmhands. Villamonte-Marques holds that the suspicionless 
boarding of vessels, when authorized by stature, also does not run afou l 
of the Fourth Amendment. 

9-73.310 Arrest of Illegal Aliens by State and Local Officers 

8 u.s.c. §1324(c) specifically authorizes state and local officers to 
enforce the criminal provisions of 8 u.s.c. §1324: 

(c) No officer or person shall have authority to 
make any arrest for a violation of any provision of 
this section except officers and employees of the 
Service designated by the Attorney General, either 
individually or as a member of a class, and all other 
officers whose duty.!..!_~~ enforce criiii"inaT laws, 
[Emphasis added] 

There is also a general federal statute which authorizes local 
officials to make arrests for violations of federal statutes. 18 u.s.c. 
§3041 provides: 

For any offense against the United States the offender 
may ••• by any chancellor, judge of a supreme or 
superior court, chief or first judge of common pl eas, 
mayor of a city, justice of the peace, or other 
magistrate, of any state where the offender may be 
found, and at the expense of the United States, be 
arrested and imprisoned • • • for trial before such 
court of the United States by law has cognizance of 
the offense. 
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The Fifth Circuit Court of Appeals has held that 18 u.s.c. §3041 
authorizes the named officials to issue process for the arrest, to be 
executed by law enforcement officers. See United States v. Bowdach, 561 
F.2d 1160, 1168 (5th Cir. 1977). The court of appeals held that any other 
"interpretation would either seriously deplete the ranks of judges and 
mayors, allow many criminals to run free, or both." Id. at 1168. 

Rule 4(a)(l) of the Federal Rules of Criminal Procedure provides that 
an arrest warrant "shall be executed by a marshal or by some other officer 
authorized by law." The phrase, "some other officer," includes state and 
local officers. See United States v. Bowdach, supra. 

In the absence of a specific federal statute, the validity of an 
arrest without a warrant for violation of federal law by local peace 
officers is to be determined by reference to local law. See Miller v. 
United States, 357 U.S. 301, 305 (1958); United States v. Di---ae, 332 U.S. 
581, 189 (1948). 

The United States Court of Appeals for the Ninth Circuit held, in 
Gonzales v. City of Peoria, 722 F.2d 468 (9th Cir. 1983), that the 
structure of the Immigration and Nationality Act does not evidence an 
intent to preclude local enforcement of the Act's criminal provisions. 
Id. at 474. Based on the pertinent legislative history, the court of 
appeals rejected the argument that since 8 u.s.c. §1324(c) specifically 
authorizes local officers to make arrests for violations of 8 u.s.c. 
§1324, and 8 u.s.c. §§1325 and 1326 contain no comparable provision, 
Congress must have intended that local officers be precluded from making 
arrests for violations of 8 u.s.c. §§1325 and 1326. Id. at 475. The 
decision warns, however, that the first violation of 8 u-:-S.c. §1325 is a 
misdemeanor, and that if applicable state law authorizes law enforcement 
officers to arrest for misdemeanors only if committed in their presence, 
they would not be authorized to arrest aliens for illegal entry (unless 
the officers should happen to know that the alien had previously been 
convicted of illegal entry) unless they saw him/her cross the border. And 
the Ninth Circuit Court of Appeals further pointed out that it had 
previously held, in United States v. Rincon-Jimeniz, 595 F.2d 1192, 1194 
(9th Cir. 1979), that the crime of illegal entry is not a continuing 
offense, but is complete at the time of entry, thereby rebutting the 
contention that it is a continuing crime and therefore is a misdemeanor 
committed in the presence of the arresting officer. Gonzalez v. City of 
Peoria, supra, at 475-476. 

From the Criminal Division perspective, the disappointing aspect of 
Gonzales is the statement that an alien's "inability to produce 
documentation does not in itself provide probable cause [to arrest]." 
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Gonzalez v. City of Peoria, supra, at 16. Pursuant to 8 u.s.c. §1304(e), 
aliens issued registration cards must carry such cards with them at all 
times. Lawfully admitted aliens would be issued such cards. (A possible 
exception may exist for Canadian citizens.) Aliens who gain entry without 
the requisite inspection, and who therefore are not issued such cards, 
violate 8 u.s.c. §1325. 

Consequently, a law enforcement officer confronting an alien who is 
unable to produce documentation has probable cause to believe that a 
violation of 8 u.s.c. §1304(e) (failure to possess documents) or 8 u.s.c. 
§1325 (entry without inspection) has occurred. (If the alien is 
undocumented and has been in the United States for longer than 30 days, he 
or she has also violated 8 u.s.c. §1306(a).) Thus, we believe that the 
inability to produce documentation does provide probable cause to arrest 
for immigration violations. ~~ 

9-73.400 REPORTING OF DECISIONS 

The outcome of all important prosecutions arising under the 
immigration and nationality laws should be reported to the General 
Litigation and Legal Advice Section. In all cases in which the decision 
is adverse to the government, except criminal cases in which no appeal is 
allowed by law, copies of the pleadings and other documents, except 
insofar as previously supplied to the Section, should be promptly 
submitted along with an appeals recommendation. See USAM Title 2, 
Appeals. 

9-73.500 DEPORTATION 

9-73.510 Extradition and Deportation 

No agreement shall be made by a u.s. Attorney that an individual will 
not be extradited or deported or that his/her extradition or deportation 
will be delayed, altered or restricted to certain nations without the 
prior approval of the Criminal Division in criminal cases and in cases 
involving extradition, or the Civil Division in civil cases. 

9-73.520 Promise of Non-Deportation 

The U.S. Attorney should not as a part of a plea agreement or an 
agreement to testify, or for any other reason in a criminal case, promise 
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an alien that he/she will not be deported, without prior authorization 
from the Criminal Division. 

9-73.600 18 U.S . C. §§1541-1546: PASSPORT AND OTHER ENTRY DOCUMENT 
VIOLATIONS 

Chapter 75 of Title 18, §§1541-1546, provides criminal penalties for 
offenses related to passports, visas, and other entry documents. The 
first four sections, 18 U. S.C. §§1541-1544, are concerned exclusively with 
passports. 18 U.S.C. §1545 deals with safe conducts as well as passports. 
18 U.S.C. §1546 deals with visas, permits, and other entry documents. See 
Annot . , 3 A.L.R. Fed. 623. 

Passport is defined at 8 U.S.C. §110l(a)(3) as "any travel document 
issued by competent aut~rity showing the bearer's origin, identity, and 
nationality, if any, which is valid for the entry of the bearer into a 
foreign country." The Supreme Court has stated: "'[A passport] is a 
document, which, from its nature and object, is addressed to foreign 
powers; purporting only to be a request, that the bearer of it may pass 
safely and freely; and is to be considered rather in the character of a 
political document, by which the bearer is recognized, in foreign 
countries, as an American citizen; and which, by usage and the law of 
nations, is received as evidence of the fact.' See Urtetique v. D'Arcy, 9 
Pet 692, 698 9 L. Ed. 276 (1835)." See Haig v. Age-e, 453 U.S. 280, 292 
(1981). 8 U.S.C. §1104 entrusts control-or-passport and visa matters to 
the Bureau of Consular Affairs of the Department of State, and establishes 
in the Bureau a Passport Office and a Visa Office. 8 U.S.C. §1185(b) 
makes it unlawful for a United States citizen to attempt to depart from or 
enter the United States without a valid passport. 

22 U.S . C. §2lla authorizes the Secretary of State to issue United 
States passports in foreign countries. 22 U.S.C. §212 limits issuance of 
United States passports to United States nationals only . 22 U.S.C . §213 
prescribes the method of applying for a passport, 22 U.S.C. §§213, 214a, 
and 215 control the fees for passports, and 22 U.S.C. §217 limits the 
temporal validity or passports to no more than 10 years. State Department 
regulations governing passports appear at 22 C.F.R. Part 51. See 60 Am. 
Jur. 2d "Passports" for a general discussion of the law of passports. 

The statute of limitations for violations of 18 U.S.C. §§1541-1544 is
10 years. See 18 U.S.C. §3291. 
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""'9- 4 . 61e- 18 u.s.c. §1541: Issuance of Passports, Etc., Without Authority 

18 u.s.c. §1541 makes it a crime to issue or verify a passport, or 
other instrument in the nature of a passport, without authority to do so. 
For example, state and local governments may not issue documents designed 
to facilitate overseas travel of their residents. See 17 Op.Att.Gen. 674 
(1884). Similarly, forgery of a · document purporting-to be such a travel 
document issued by a state or local government would also violate 18 
u.s.c. §1541. See 9 Op.Att.Gen. 350 (1859). 18 u.s.c. §1541 also makes 
it a crime for consular officers to verify passports for persons not owing 
allegiance to the United States, even if they are citizens. 

9-73.620 18 u.s.c. §1542: False Statement in Application for Passport 
and Use of a Passport Fraudulently Obtained 

18 u.s.c. §1542 proscribes both false statements made to obtain a 
passport, and use of any such passport so obtained. 

The false statement against which this section is most commonly used 
is the use of a false name in obtaining a passport. United States 
citizens often attempt to obtain passports using false names in order to 
conceal criminal activity. A problem of proof can arise when the passport 
applicant has routinely used aliases and now seeks to obtain a passport in 
the name of one of those aliases. In United States v. Cox, 593 F.2d 46 
(6th Cir. 1979), a Michigander named Cox applied for a passport in the 
name of Stein. Cox was employed by the City of Detroit as Cox, but 
obtained his driver's license, Social Security card and credit as Stein. 
Cox testified that he adopted the name Stein in order to, inter alia, shed 
the stigma of a criminal conviction in the name of Cox. Michigan follows 
the common law in recognizing the right of a person to adopt any name he/ 
she chooses, without registering the new name. Cox was convicted in the 
name of Cox of applying for a passport in the false name of Stein. The 
conviction of Cox, or Stein, was reversed by the United States Court of 
Appeals for the Sixth Circuit, for two reasons. One reason was that the 
passport regulations, 22 C.F.R. §51.24 (1977), recognize that a name may 
be changed without court action: 

An applicant who has changed his name by the adoption 
of a new name without formal court proceedings shall 
submit with his application evidence that he has 
publicly and exclusively used the adopted name over a 
long period of time. 

The court noted, id, at 49, that the record did not disclose whether 
defendant compliea:-with this regulation, but stated that it would be 
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immaterial to the decision in the case. The other reason was stated by 
the Sixth Circuit Court of Appeals, id. at 48, as follows: 

There was no showing that the defendant assumed the 
name Stein for fraudulent purposes. In the absence of 
such proof he was legally entitled to use that name as 
his own. 

Similarly, in United States v. Wasman, 641 F.2d 326 (5th Cir. 1981), 
it was held that in a prosecution for making a passport application in a 
false name, it was reversible error to exclude defendant's explanation 
that he needed to obtain a passport in a Gentile name, in order to do 
business with Arab nations. The decision explains that defendant's 
explanation was not admissible to prove good motive, but was admissible to 
negate the allegation of wrongful intent, that is, to prove that the 
defendant was making a legitimate adoption of another name. Incidentally, 
after remand and re-conviction, the United States Court of Appeals for the 
Eleventh Circuit declined to determine the admissiblity of hearsay 
statements that third persons warned the defendant to adopt a Gentile 
name. 

Browder v. United States, 312 U.S. 335 (1941), is the leading case on 
use of a passport, the application for which contained a false statement. 
Browder obtained a passport in his real name, but in the portion of the 
application asking when his last passport was obtained, he falsely stated, 

none. The statement was false because he had previously obtained a 
passport, and in a false name. He then used the new passport to enter the 
United States. The Supreme Court upheld Browder's conviction under 18 
u.s.c. §1542 for innocent use of a passport secured by a false statement. 

See Annot., 53 A.L.R. Fed. 507. 

9-73.630 18 u.s.c. §1543: Making or Using a Forged Passport 

18 u.s.c. §1543 proscribes the forgery, alteration, etc., of 
passports or the use of or furnishing to another of a forged, altered, 
void, etc., passport or purported passport. It applies to instruments 
issued or purportedly issued by foreign governments as well as by the 
United States. See United States v. Dangdee, 616 F.2d 1118 (9th Cir. 
1980). 

9-73.640 18 u.s.c. §1546: Fraud and Misuse of Visas, Permits, and Other 
Entry Documents, and False Personation--General 

The offenses proscribed in 18 u.s.c. §1546 originated in 18 u.s.c. 
§22 of the Immigration Act of 1924. It was enacted in its present form in 
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1952, only slightly changed from the original. For a legislative history, 
see United States v. Varga, 380 F. Supp. 1162 (E.D.N.Y. 1974). 

Generally, the first paragraph of 18 u.s.c. §1546 proscribes the 
forging, etc., of an entry document or its use, possession, etc. The 
second paragraph proscribes the possession, etc., of plates or distinctive 
papers used for the printing of entry documents. The third paragraph 
makes it a crime, when applying for an entry document or admission into 
the United States, to personate another or appear under a false name. The 
fourth paragraph makes it a crime to give a false statement under oath in 
any document required by the immigration laws or regulations. 

This section protects only entry documents. In United States v. 
Campos-Serrano, 404 u.s. 293 (1971), the Supreme Court held that alien 
registration cards, which the alien was issued after his initial entry, 
but which could be used for re-entry, did not fall within the purview of 
the statute and no prosecution could be maintained for possessing a 
counterfeit one. Also, it has been held inapplicable to a forged foreign 
passport on the ground that such is not an "other document required for 
entry" within the intendment of the first paragraph of 18 u.s.c. §1546. 
See United States v. Vargas, 380 F. Supp. 1162 (E.D.N.Y. 1974). Both 
Companos-Serrano and Vargas reason that 18 u.s.c. §1546 reaches only 
documents whose raison d'etre is the facilitation of entry into the United 
States. 

However, 18 u.s.c. §1546 is applicable in certain situations where no 
entry document is applied for, but the person seeking admission to the 
United States falsely personates another. See United States v. Carrillo
Colmenero, 523 F.2d 1279 (5th Cir. 1975); United States v. Knight, 514 
F.2d 1286 (5th Cir. 1975); United States v. Mouyas, 42 F.2d 743 (S.D.N.Y. 
1930); Contra, McFarland v. United States, 19 F.2d 807 (6th Cir. 1927). 
It also constitutes false personation when an alien applies in his/her own 
name for entry documents, but falsely states that he/she previously used 
another name, the other name being the name of a real person who was an 
alien lawfully entitled to enter the United States. See Shim! Miho v. 
United States, 57 F.2d 491 (9th Cir. 1932). And 1811.s.c. §1546 is 
equally applicable to United States citizens as well as foreigners. Id. 
The statutory scheme indicates that 18 u.s.c. §1546 was also designed~o 
apply to anyone who makes false statements in a visa application to a 
United States consular official overseas. See United States v. 
Pizzarusso, 388 F.2d 8 (2d Cir. 1968), cert. denied, 392 u.s. 936 (1968). 
In fact, the Ninth Circuit Court of Appeals has commented: "It is 
difficult to see how many of the offenses described in Section 1546 could 
be committed by an alien were he not in a foreign country," Rocha v. 
United States, 288 F.2d 545 (9th Cir. 1961), cert. denied, 366 u.s. 948 
(1961). 
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An indictment charging an offense under the first paragraph of 18 
u.s.c. §1546 was quoted approvingly in United States v. Santelises, 476 
F.2d 787 (2d Cir. 1973). An indictment charging false personation under 
the third paragraph of 18 u.s.c. §1546 is set forth in United States v. 
Knight, 514 F.2d 1286, n.1 (5th Cir. 1975). An indictment charging 
receipt of an immigrant visa knowing it was procured by fraud (in 
violation of the first paragraph under 18 u.s.c. §1546) and false 
statements under oath in an application for a non-quota visa (in violation 
of the fourth paragraph of 18 u.s.c. §1546) is quoted in United States v. 
Rodriguez, 182 F. Supp. 487 (S.D. Cal. 1960), rev'd in part and aff'd in 
pertinent part, sub~·, Rocha v. United States, 288 F.2d 545 (9th Cir. 
1961), cert. denied 366 U.S. 948 (1961). 

9-73.641 Sham Marriages Between United States Citizens and Aliens 

18 u.s.c. §1546 has often been used in prosecutions when an alien and 
a United States citizen falsely state that they are married, in order to 
obtain a visa or permanent residence status for the alien in the United 
States. What if the two purported marriage partners have satisfied all the 
marriage requirements of a particular state, and the marriage ceremony has 
been performed, but the parties entered into the marriage only to obtain 
permanent residence status for the alien (commonly referred to as "an 
immigration benefit"), never intending to live as man and' wife? Is their 
statement to the United States government that they are married a false 
statement? This would make an interesting law school examination 
question, but it has, fortunately, been answered by the Supreme Court in 
Lutwak v. United States, 344 U.S. 604, 611 (1953), as follows: 

We do not believe that the validity of the 
marriages is material. No one is being prosecuted for 
an offense against the marital relation. We consider 
the marriage ceremonies only as a part of the 
conspiracy to defraud the United States and to commit 
offenses against the United States. * * *The common 
understanding of a marriage, which Congress must have 
had in mind when it made provision for "alien spouses" 
in the War Brides Act, is that the two parties have 
undertaken to establish a life together and assume 
certain duties and obligations. Such was not the case 
here, or so the jury might reasonably have found. 

OCTOBER 1, 1984 
Ch. 73, P• 27 

1984 USAM (superseded)



UNITED STATES ATTORNEYS' MANUAL 
TITLE 9--CRIMINAL DIVISION 

Lutwak was followed in Johl v. United States, 370 F.2d 174 (9th Cir. 
1966), and Chin Bick Wah -V:-United States, 245 F.2d 274 (9th Cir. 1975), 
cert. denied, 355 U.S. 870 (1957). 

However, the Seventh Circuit Court of Appeals, in United States v. 
Lozano, 511 F.2d 1 (7th Cir. 1975), cert. denied, 423 U.S. 850 (1975), in 
effect declined to follow the holding in Lutwak, supra, reasoning that 
since the purported marriage partners' statement that they were married 
was literally true because all state law requirements had been satisfied, 
they could not be convicted of making false statements. The Second 
Circuit Court of Appeals, in United States v. Diogo, 320 F.2d 898 (2d Cir. 
1963), reversed convictions based upon false claims of marital status made 
to obtain immigration benefits. The Diogo court held that when the 
petitioners state that they ~re married, they may mean to claim merely 
that they are married under state law, in which case the statement would 
be literally true, and they would lack the mens rea for a false statements 
conviction. For the government to convict them,----rt" must prove that when 
they claimed they were married, they had the specific intent to 
misrepresent their marriage relationship as one acceptable for immigration 
purposes. The Diogo court attempted to distinguish its earlier holding in 
United States v. Rubenstein, 151 F.2d 915 (2d Cir.), cert. denied, 326 
U.S. 766 (1945), a decision whose reasoning parallels L'U't'Wak, by stating 
that the marriage in Rubenstein was in fact a nullity because it lacked 
the mutuality of consent required by the law of contracts. Later, in 
United States v. Sarantos, 455 F.2d 877 (2d Cir. 1972), the Second Circuit 
Court of Appeals upheld the conviction of a lawyer for aiding persons in 
obtaining residence status in the United States by entering into sham 
marriages, but did not directly address the issue raised in Diogo, except 
to say: 

The court [in Diogo] was referring to the well 
established rule that to ascertain truth or falsity, 
one must look to the meaning intended by the party who 
have the answer and not to the interpretation, however 
reasonable, given it by government authorities. 

Sanantos, supra, at 881. 

It is worth noting that Lutwak also held that evidence of acts 
subsequent to the termination of a conspiracy to enter sham marriages was 
admissible to prove the sham nature of the marriages, facts "such as the 
fact that the parties continued to live appart after they came to the 
United States; that money was paid the so-called wives as a consideration 
for their part in the so-called marriages; and that suits were started to 
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terminate whatever legal relationship there might have been upon the 
record." Lutwak v. United States, 344 u.s. at 617. 

9-73.700 OTHER RELATED STATUTES 

8 u.s.c. §1306(a) Alien's failing to apply for registration 
or fingerprinting 

8 u.s.c. §1306(b) Failure of alien to give notice of change 
of address 

8 U.s.c. §1306(c) Alien who makes false statements in regis
tering 

8 u.s.c. §1306(d) Counterfeiting alien registration cards and 
forms 

18 u.s.c. §911 False personation as United States citizen 

18 u.s.c. §1001 The general false statements statute 

18 u.s.c. §1015 False statements relating to naturaliza
tion, citizenship, or registry of aliens; 
false denial of citizenship to avoid duty 
or liability imposed by law; 

Use of fraudulently obtained certificate of 
arrival, declaration of intention, 
certificate of naturalization or 
citizenship, etc.; false certificate of 
appearance or oath taking relating to 
immigration, citizenship, etc. 

18 u.s.c. §§1421-1429 Nationality and citizenship--crimes com
mitted in connection with naturalization 
and citizenship proceedings. 

18 u.s.c. §1621 Perjury generally in connection with any 
matter in which a law of the United States 
authorizes an oath to be administered. 

18 u.s.c. §4221 Perjury before United States consular offi
cial overseas. 
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9-75.000 OBSCENITY 

Obscenity prosecutions are initiated under 18 u.s.c. §1461 through 
§1465 and §2252. See USAM 9-75.010-.050, infra, and 9-75.082, infra. 18 
u.s.c. §2252 is directed at material involving the sexual exploitation of 
minors. A related provision is found in 18 u.s.c. §2251, which makes it a 
criminal offense to cause a minor to engage in sexually explicit conduct 
for the purpose of producing any visual depiction of such conduct. See 
USAM 9-75.081, infra. This provision is directed at the actual abuse of 
children in producing photographs, films and the like. 47 u.s.c. §223 
prohibits, inter alia, obscene or indecent telephone calls. See USAM 
9-75.090-.091, inf"ra:"' See also USAM 9-63.410-.490. Civil forfeiture 
proceedings for imported obscene material are initiated under 19 u.s.c. 
§1305 and criminal and civil forfeiture are available for violations of 18 
u.s.c. §§2251 and 2252. See USAM 9-75.060, 9-75.083, 9-75.084, infra. 
The Gener'al Litigation and Legal Advice Section has the supervisory 
responsibility for all such cases and matters. Consultation with that 
Section is required before any criminal prosecution may be instituted. A 
civil action under 19 u.s.c. §1305 may be instituted without prior 
authorization. See USAM 9-75.700, infra. 

18 u.s.c. §§1461-1465 are also predicate offenses for violation of 
the RICO statute, 18 u.s.c. §§1961-1968. See 18 u.s.c. §1961(1). 
Questions concerning RICO authorization and the application of the RICO 
guidelines (see USAM 9-110.100 - .143) should be addressed to the 
Organized Criiiie"and Racketeering Section. Questions concerning obscenity 
issues should be addressed to the General Litigation and Legal Advice 
Section. 

The General Litigation and Legal Advice Section should be advised in 
writing as to the nature and value of any property or interest forfeited 
under 18 u.s.c. §§2253 or 2254 for violations of 18 u.s.c. §§2251 or 2252 
or forfeited in connection with an obscenity-based RICO prosecution. 

9-75.010 Mailing Obscene or Crime-Inciting Matter 

18 u.s.c. §1461 provides: 

Every obscene, lewd, lascivious, indecent, filthy 
or vile article, matter, thing, device, or substance; 
and 

Every article or thing designed, adapted, or 
intended for producing abortion, or for any indecent 
or immoral use; and 
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Every article, instrument, substance, drug, 
medicine, or thing which is advertised or described in 
a manner calculated to lead another to use or apply it 
for producing abortion, or for any indecent or immoral 
purpose; and 

Every written or printed card, letter, circular, 
book, pamphlet, advertisement, or notice of any kind 
giving information, directly or indirectly, where, or 
how, or from whom, or by what means any of such 
mentioned matters, articles, or things may be obtained 
or made, or where or by whom any act or operation of 
any kind for the procuring or producing of abortion 
will be done or performed, or how or by what means 
abortion may be produced, whether sealed or unsealed; 
and 

Every paper, writing, advertisement, or 
representation that any article, instrument, 
substance, drug, medicine, or thing may, or can, be 
used or applied for producing abortion, or for any 
indecent or immoral purpose; and 

Every description calculated to induce or incite 
a person to so use or apply any such article, 
instrument, substance, drug, medicine, or thing 

Is declared to be nonmailable matter and shall 
not be conveyed in the mails or delivered from any 
post office or by any letter carrier. 

Whoever knowingly uses the mails for the mailing, 
carriage in the mails, or delivery of anything 
declared by this section or section 300l(e) of title 
39 to be nonmailable, or knowingly causes to be 
delivered by mail according to the direction thereon, 
or at the place at which it is directed to be 
delivered by the person to whom it is addressed, or 
knowingly takes any such thing from the mails for the 
purpose of circulating or disposing thereof, or of 
aiding in the circulation or disposition thereof, 
shall be fined not more than $5,000 or imprisoned not 
more than five years, or both, for the first such 
offense, and shall be fined not more than $10,000 or 
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imprisoned not more than ten years, or both, for each 
such offense thereafter. 

The term "indecent", as used in this section 
includes matter of a character tending to incite 
arson, murder, or assassination. 

9-75.020 Importation or Transportation of Obscene Matters 

18 u.s.c. §1462 provides: 
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Whoever brings into the United States, or any 
place subject to the jurisdiction thereof, or 
knowingly uses any express company or other common 
carrier, for carriage in interstate or foreign 
commerce-

(a) any obscene, lewd, lascivious, or filthy 
book, pamphlet, picture, motion picture film, paper, 
letter writing, print, or other matter of indecent 
character; or 

( b ) an y ob s c e n e , 1 e wd , 1 a s c i v i o u s , or f i 1 t h y 
phonograph recording, electrical transcription, or 
other article or thing capable of producing sound; or 

(c) any drug, medicine, article, or thing 
designed, adapted, or intended for producing abortion, 
or for any indecent or immoral use; or any written or 
printed card, letter, circular, book, pamphlet, 
advertisement, or notice of any kind giving 
information, directly or indirectly, where, how, or of 
whom, or by what means any of such mentioned articles, 
matters, or things may be obtained or made; or 

Whoever knowingly takes from such express company 
or other common carrier any matter or thing the 
carriage of which is herein made unlawful 

Shall be fined not more than $5,000 or imprisoned 
not more than five years, or both, for the first such 
offense and shall be find not more than $10,000 or 
imprisoned not more than ten years, or both, for each 
such offense thereafter. 

9-75.030 Mailing Indecent Matter on Wrappers or Envelopes 

18 U.S.C. §1463, provides: 

All matter otherwise mailable by law, upon the 
envelope or outside cover or wrapper of which, and all 
postal cards upon which, any delineations, epithets, 
terms, or language of an 'indecent, lewd, lascivious, 
or obscene character are written or printed or 
otherwise impressed or apparent, are nonmailable 
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matter, and shall not be conveyed in the mails nor 
delivered from any post office nor by any letter 
carrier, and shall be withdrawn from the mails under 
such regulations as the Postal Service shall 
prescribe. 

Whoever knowingly deposits for mailing or 
delivery, anything declared by this section to be 
nonmailable matter, or knowingly takes the same from 
the mails for the purpose of circulating or disposing 
of or aiding in the circulation or disposition of the 
same, shall be fined not more than $5,000 or 
imprisoned not more than five years, or both. 

9-75.040 Broadcasting Obscene Language 

18 U.S.C. §1464, provides: 

Whoever utters any obscene, indecent, or profane 
language by means of radio communication shall be 
fined not more than $10,000 or imprisoned not more 
than two years, or both. 

The application of this section to broadcast speech has been interpreted 
in Duncan v. United States, 48 F.2d 128 (9th Cir. 1931), cert. denied, 283 
U.S. 863; Gagliardo v. United States, 366 F.2d 720 (9th Cir. 1966); 
Tallman v. United States, 465 F.2d 282 (7th Cir. 1972); and United States 
v. Smith, 467 F.2d 1126 (7th Cir. 1972). 

The Federal Communications Commission (FCC) and the FBI have joint 
responsibility for investigating cases arising under this section. In 
general, cases which originate with the FCC will be handled by that agency 
and not referred to U.S. Attorneys or to the FBI. However, the General 
Counsel of the FCC may from time to time refer a case involving unusual or 
compelling circumstances, such as a threat to life or property, to the 
Criminal Division which may, in turn, refer it to the appropriate U.S. 
Attorney. This is consistent with Department policy that criminal 
proceedings under 18 U.S.C. §1464 involving citizen band and amateur radio 
frequencies be reserved for incidents of such magnitude that an 
administrative sanction such as the loss or suspension of a license by the 
Federal Communications Commission under 47 U.S.C. §312, would not be a 
sufficient penalty. In addition, the FCC stands ready to assist in the 
investigation of other cases when requested in writing to do so by the 
Department, a U.S. Attorney, or the FBI. 
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In Federal Communications Commission v. Pacifica Foundation, 438 U.S. 
726 (1978), the Supreme Court held that broadcast material which is 
indecent but not obscene can be regulated by the FCC by requiring 
"channeling" into late night hours and the broadcasting of appropriate 
warnings. The basis for the Court's ruling was the intrusive nature of 
radio and television and the likelihood that children or adults could be 
unwittingly exposed to material considered offensive. The Court 
specifically declined to consider whether such material would be 
appropriate for prosecution under 18 U.S.C. §1464. 

9-75.050 Transportation of Obscene Matters for Sale or Distribution 

18 U.S.C. §1465, provides: 

Whoever knowingly transports in interstate or 
foreign commerce for the purpose of sale or 
distribution any obscene, lewd, lase ivious, or fi 1 thy 
book, pamphlet, picture, film, paper, letter, writing, 
print, silhouette, drawing, figure, image, cast, 
phonograph recording, electrical transcription or 
other article capable of producing sound or any other 
matter of indecent or immoral character, shall be 
fined not more than $5,000 or imprisoned not more than 
five years, or both. 

The transportation as aforesaid of two or more 
copies of any publication or two or more of any 
article of the character described above, or a 
combined total of five such publications and articles, 
shall create a presumption that such publications or 
articles are intended for sale or distribution, but 
such presumption shall be rebuttable. 

When any person is convicted of a violation of 
this Act, the court in its judgment of conviction may, 
in addition to the penalty prescribed, order the 
confiscation and disposal of such items described 
herein which were found in the possession or under the 
immediate control of such person at the time of his 
arrest. 
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9-75.060 Immoral Articles; Prohibition of Importation 

19 U.S.C. §1305, provides: 

(a) All persons are prohibited from importing 
into the United States from any foreign country any 
book, pamphlet, paper, writing, advertisement, 
circular, print, picture, or drawing containing any 
matter advocating or urging treason or insurrection 
against the United States, or forcible resistance to 
any law of the United States, or containing any threat 
to take the life of or inflict bodily harm upon any 
person in the United States, or any obscene book, 
pamphlet, paper, writing, advertisement, circular, 
print, picture, drawing, or other representation, 
figure, or image on or of paper or other material, or 
any cast, instrument, or other article which is 
obscene or immoral, or any drug or medicine or any 
article whatever for causing unlawful abortion, or any 
lottery ticket, or any printed paper that may be used 
as a lottery ticket, or any advertisement of any 
lottery. No such articles · whether imported separately 
or contained in packages with other goods entitled to 
entry, shall be admitted to entry; and all such 
articles and, unless it appears to the satisfaction of 
the appropriate customs officer that the obscene or 
other prohibited articles contained in the package 
were enclosed therein without the knowledge or consent 
of the importer, owner, agent, or consignee, the 
entire contents of the package in which such articles 
are contained, shall be subject to seizure and 
forfeiture as hereinafter provided: Provided, that 
the drugs hereinbefore mentioned, when imported in 
bulk and not put up for any of the purposes 
hereinbefore specified, are excepted from the 
operation of this subdivision: Provided further, that 
the Secretary of the Treasury may, in his discretion, 
admit the so-called classics or books of recognized 
and established literary or scientific merit, but may, 
in his discretion, admit such classics or books only 
when imported for noncommercial purposes. 

Upon the appearance of any such book or matter at 
any customs office, the same shall be seized and held 
by the appropriate customs officer to await the 
judgment of the district court as . hereinafter 
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provided; and no protest shall be taken to the United 
States Customs Court from the decision of such customs 
officer. Upon the seizure of such book or matter such 
customs officer shall transmit information thereof to 
the district attorney of the district in which is 
situated the office at which such seizure has taken 
place, who shall institute proceedings in the district 
court for the forfeiture, confiscation, and 
destruction of the book or matter seized. Upon the 
adjudication that such book or matter thus seized is 
of the character the entry of which is by this section 
prohibited, it shall be ordered destroyed and shall be 
destroyed. Upon adjudication that such book or matter 
thus seized is not of the character the entry of which 
is by this section prohibited, it shall not be 
excluded from entry under the provisions of this 
section. 

In any such proceeding any party in interest may 
upon demand have the facts at issue determined by a 
jury and any party may have an appeal or the right of 
review as in the case of ordinary actions or suits. 

9-75.070 Private Remedies 

39 u.s.c. §3008 allows an individual who has received a sexually 
oriented advertisement to initiate a complaint with the Postal Service so 
that administrative corrective action may be taken. 39 u.s.c. §3010 
permits a person to place his/her name on a list maintained by the Postal 
Service of those who do not wish to receive such advertisements and 
imposes certain requirements on distributors of such material with regard 
to the names listed. Sanctions for violation of these requirements are 
provided in 39 u.s.c. §3011 and related criminal provisions are found in 
18 u.s.c. §§1735-1737. 

9-75.080 Sexual Exploitation of Children; Child Pornography 

Legislation was enacted by the 95th Congress dealing with the use of 
children in the production of films and photographs depicting sexual 
activity and with the distribution of obscene material depicting children 
engaging in such activity. The legislation was amended by the 98th 
Congress. Among other things, the amendments deleted the requirement that 
distributed material be legally "obscene." 
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9-75.081 Sexual Exploitation of Children 

18 u.s.c. §2251 provides: 

(a) Any person who employs, uses, persuades, 
induces, entices, or coerces any minor to engage in, 
or who has a minor assist any other person to engage 
in, any sexually explicit conduct for the purpose of 
producing any visual depiction of such conduct, shall 
be punished as provided under subsection (c), if such 
person knows or has reason to know that such visual 
depiction will be transported in interstate or foreign 
commerce or mailed or if such visual depiction has 
actually been transported in interstate or foreign 
commerce or mailed. 

(b) Any parent, legal guardian, or person having 
custody or control of a minor who knowingly permits 
such minor to engage in, or to assist any other person 
to engage in, sexually explicit conduct for the 
purpose of producing any visual depiction of such 
conduct shall be punished as provided under subsection 
(c) of this section, if such parent, legal guardian, 
or person knows or has reason to know that such visual 
depiction will be transported in interstate or foreign 
commerce or mailed or if such visual depiction has 
actually been transported in interstate or foreign 
commerce or mailed. 

(c) Any individual who violates this section 
shall be fined not more than $100,000, or imprisoned 
not more than 10 years, or both, but, if such 
individual has a prior conviction under this section, 
such individual shall be fined not more than $200,000, 
or imprisoned not less than two years nor more than 15 
years, or both. Any organization which violates this 
section shall be fined not more than $250,000. 

9-75.082 Certain Activities Relating to Material Involving the Sexual 
Exploitation of Minors 

18 u.s.c. §2252 provides: 

NOVEMBER 9, 1984 
Ch. 75, P• 8 

1984 USAM (superseded)



UNITED STATES ATTORNEYS' MANUAL 
TITLE 9--CRIMINAL DIVISION 

(a) Any person who--

(1) knowingly transports or ships in interstate 
or foreign commerce or mails, any visual depiction, 
if--

(A) the producing of such visual depiction 
involves the use of a minor engaging in sexually 
explicit conduct; and 

(B) such visual depiction is of such conduct; or 

(2) knowingly receives, or distributes, any 
visual depiction that has been transported or shipped 
in interstate or foreign commerce or mailed or 
knowingly reproduces any visual depiction for 
distribution in interstate or foreign commerce or 
through the mails, if--

(A) the producing of such visual depiction 
involves the use of a minor engaging in sexually 
explicit conduct; and 

(B) such visual depiction is of such conduct; 
shall be punished as provided in subsection (b) of 
this section. 

(b) Any individual who violates this section 
shall be fined not more than $100,000, or imprisoned 
not more than 10 years, or both, but, if such 
individual has a prior conviction under this section, 
such individual shall be fined not more than $200,000, 
or imprisoned not less than two years nor more than 15 
years, or both. Any organization which violates this 
section shall be fined not more than $250,000. 

9-75.083 Criminal Forfeiture 

18 u.s.c. §2253 provides: 

(a) A person who is convicted of an offense under 
section 2251 or 2252 of this title shall forfeit to 
the United States such person's interest in--
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(1) any property constituting or derived from 
gross profits or other proceeds obtained from such 
offense; and 

(2) any property used, or intended to be used, to 
commit such offense. 

(b) In any action under this section, the court 
may enter such restraining orders or take other 
appropriate action (including acceptance of 
performance bonds) in connection with any interest 
that is subject to forfeiture. 

(c) The court shall order forfeiture of property 
referred to in subsection (a) if the trier of fact 
determines, beyond a reasonable doubt, that such 
property is subject to forfeiture. 

(d)(l) Except as provided in paragraph (3) of 
this subsection, the customs laws relating to 
disposition of seized or forfeited property shall 
apply to property under this section, if such laws are 
not inconsistent with this section. 

(2) In any disposition of property under this 
section, a convicted person shall not be permitted to 
acquire property forfeited by such person. 

(3) The duties of the Secretary of the Treasury 
with respect to dispositions of property shall be 
performed under paragraph (1) of this subsection by 
the Attorney General, unless such duties arise from 
forfeiture effected under the customs laws. 

9-75.084 Civil Forfeiture 

18 u.s.c. §2254 provides: 

(a) The following property shall be subject to 
forfeiture by the United States: 

(1) Any material or equipment used, or intended 
for use, in producing, reproducing, transporting, 
shipping, or receiving any visual depiction in 
violation of this chapter. 
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(2) Any visual depiction produced, transported, 
shipped, or received in violation of this chapter, or 
any material containing such depiction. 

(3) Any property constituting or derived from 
gross profits or other proceeds obtained from a 
violation of this chapter, except that no property 
shall be forfeited under this paragraph, to the extent 
of the interest of an owner, by reason of any act or 
omission established by that owner to have been 
committed or omitted without the knowledge or consent 
of that owner. 

(b) All provisions of the customs law relating to 
the seizure, summary and judicial forfeiture, and 
condemnation of property for violation of the customs 
laws, the disposition of such property or the proceeds 
from the sale thereof, the remission or mitigation of 
such forfeitures, and the compromise of claims, shall 
apply to seizures and forfeitures incurred, or alleged 
to have been incurred, under this section, insofar as 
applicable and not inconsistent with the provisions of 
this section, except that such duties as are imposed 
upon the customs officer or any other person with 
respect to the seizure and forfeiture of property 
under the customs laws shall be performed with respect 
to seizures and forfeitures of property under this 
section by such officers, agents, or other persons as 
may be authorized or designated for that purpose by 
the Attorney General, except to the extent that such 
duties arise from seizures and forfeitures effected by 
any customs officer. 

9-75.085 Definitions for Chapter 

18 u.s.c. §2255 provides: 

For the purposes of this chapter, the term--

(1) "minor" means any person under the age of 
eighteen years; 

(2) "sexually explicit conduct" means actual or 
simulated--
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(A) sexual intercourse, including 
genital-genital, oral-genital, anal-genital, or 
oral-anal, whether between persons of the same or 
opposite sex; 

(B) bestiality; 

(C) masturbation; 

(D) sadistic or masochistic abuse; or 

(E) lascivious exhibition of the genitals or 
pubic areas of any person; 

(3) "producing" means producing, directing, 
manufacturing, issuing, publishing, or 
advertising; and 

(4) "organization" means a person other than an 
individual. 

9-75.086 Comment 

The child pornography statutes were enacted on February 6, 1978, and 
amended on May 21, 1984. The amendments deleted the requirements in the 
original legislation that the subject material be legally obscene and that 
production or distribution be for a commercial purpose and narrowed its 
coverage to visual depictions. (The original legislation had also covered 
written descriptions of child pornography.) The amendments also raised 
the age in the "minor" definition from 16 to 18, added civil and criminal 
forfeiture provisions, and provided authorization for interception of wire 
or oral communications under 18 U.S.C. §2516. 

The lengthy hearings and committee reports respecting the original 
legislation and the later amendments evidence Congress' special concern 
with the problem of sexual child abuse--a concern which we share. 
Therefore, to the extent that prosecutive resources are available, 
priority should be given to prosecutions under 18 u.s.c. §§2251 and 2252. 
See also USAM 9-75.140. Particular attention should be given to 
considering what assets may be forfeitable either criminally or civilly 
under 18 u.s.c. §§2253 and 2254. 
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The Department must report annually to Congress with regard to 
prosecutions, convictions and forfeitures under these statutes. 
Therefore, it is imperative that U.S. Attorneys maintain close contact 
with the General Litigation and Legal Advice Section during the 
investigative and prosecutive stages of these cases. Copies of 
indictments, with the date of return noted thereon, should be furnished to 
the Section. 

Investigation to date indicates that the great majority of child 
pornography cases involve small dealers or traders, generally operating 
out of their homes. Frequently sales transactions are initiated by postal 
inspectors as a result of the receipt of information from the Customs 
Service that a particular individual is importing child pornography. These 
cases, although they involve small dealers, are clearly appropriate for 
federal prosecution, and many non-commercial cases, where the material is 
furnished without charge, will also be appropriate for prosecution. The 
material being distributed by these individuals is particularly offensive, 
and Congress, in enacting 18 u.s.c. §§2251-2255, has evinced, as noted 
above, a particular concern with this problem. 

The courts have generally held that test purchases by postal 
inspectors do not constitute entrapment. See the annotation at 77 A. L .R. 
2d 792. Therefore, the fact that these cases are based upon solicited 
purchases does not make the cases legally defective. However, some 
indication of a predisposition to sell, such as evidence of prior sales or 
some indication in correspondence with the postal inspector that the 
individual has no qualms about engaging in the business, should be 
present. If correspondence from the subject specifically evidences a 
predisposition not to sell prior to the solicitation from the postal 
inspector, a charge of entrapment might very well be sustainable. 

It should also be emphasized that prosecutions should not be limited 
to cases involving material actually produced in your district. Under 18 
u.s.c. §2252, prosecution is permissible on the basis of material mailed 
or shipped into as well as out of your district. 

Two aspects of this legislation are potentially troublesome and may 
limit the types of cases which can be successfully prosecuted. 

First, 18 u.s.c. §2251 provides jurisdiction not only in those cas e s 
where subject material has moved in interstate commerce but also in those 
cases where a defendant "knows or has reason to know" material will move 
in interstate commerce. While there will be no difficulty in establishing 
jurisdiction where it can be shown that material, in fact, was mailed or 
was shipped in interstate commerce, the alternative basis for jurisdiction 
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will obviously be more difficult to establish. However, it may be 
possible to prove that a defendant knew or had reason to know that 
material would move in interstate commerce by such factors as: (1) the 
purpose of the production, (2) the nature and size of the operation, (3) 
the relationship of the defendant to the subsequent use or destination of 
the subject material, and (4) prior conduct of the defendant with regard 
to production and distribution of such material. Of course, the quality 
of such evidence will vary greatly from case to case. 

Second, the age of the minor is an element of the offense in both 18 
U.s.c. §§2251 and 2252. Some material depicts children who are clearly 
under the age of 18. However, the age of the child is not so readily 
apparent in other material. In the latter cases, it may be necessary to 
identify the child and offer proof of age in order to establish this 
element of the offense. In light of the clandestine fashion in which such 
films and magazines are produced, this will often be impossible. 
Therefore, in such instances, it may be necessary to limit prosecutions to 
materials depicting children who are obviously younger than 18. 

With regard to choice of the appropriate statute, a question has 
arisen as to the possible use of 18 u.s.c. §545 in prosecuting importers 
of child pornography on the theory that the importation is "contrary to 
law" in that it is contrary to 18 u.s.c. §2252 (and 18 u.s.c. §§1461 and 
1462 if it is obscene). 18 u.s.c. §545 should not be used in these cases. 
United States v. Nicholas, 97 F.2d 510 (2d Cir. 1938), involved a 
complaint for forfeiture which was brought pursuant to 19 u.s.c. §1593, 
the predecessor of 18 u.s.c. §545, against printed matter the importation 
of which was claimed to be "contrary to law" because the m&iling and 
interstate or foreign shipment of the material was illegal under 18 u.s.c. 
§§334 and 396, the predecessors of 18 U.S.C. §§1461 and 1462. The court 
held that since imported printed matter must be diverted and examined for 
possible violations of the law when it appears at a port of entry, such 
material had not been "imported" for the purpose of 19 u.s.c. §1593 and 
dismissed the complaint. This case has never been overruled, and it 
appears to be the only case dealing specifically with imported printed 
matter in the context of an action under 18 U.S.C. §545. Moreover, 18 
U.S.C. §§1462 and 2252 are statutes which are directed specifically at the 
importation of such material, and the use of these specific statutes is 
more appropriate than the use of a general merchandise statute. 

Finally, it should be emphasized that visual depictions of child 
pornography, unlike material covered by 18 u.s.c. §§1461-1465, need not 
meet all the elements of the Supreme Court's obscenity test. See New York 
v. Ferber, 458 U.S. 747 at 761, 764-765 (1982). Specifically-:--the Court 
deleted the requirements that the material must appeal to prurient 
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interest, that the portrayal must be patently offe nsive, and tha t the 
material must be taken as a whole. Thus, the statutes would now appear to 
cover any work which contains a visual depiction of a nude child posed in 
a sexually provocative manner or which emphasizes the genital area, as 
well as material which would meet the traditional obscenity test. 

Public Law No. 95-225, which enacted 18 u.s.c. §§2251, 2252 and 2255 
(then 2253), also made certain changes in 18 u.s.c. §2423, a part of the 
White Slave Traffic Act, including the extension of the coverage of that 
provision to the transportation of minor boys as well as minor girls. 

9-75.090 Obscene or Harassing Telephone Calls in the District of 
Columbia or in Interstate or Foreign Communications 

47 u.s.c. §223 provides: 

(a) Whoever-

(1) in the District of Columbia or interstate 
or foreign communication by means of telephone-

(A) makes any comment, request, 
suggestion or proposal whi ch is obsce n e, 
lewd, lascivious, filthy, or indecent; 

(B) makes a telephone call, whether or 
not conversation ensures, without disclosing 
his identity and with intent to annoy, abuse, 
threaten, or harass any person at the called 
number; 

(C) makes or causes the telephone of 
another repeatedly or continuously to ring, 
with intent to harass any person at the 
called number; or 
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(D) makes repeated telephone calls, 
during which conversation ensues, solely to 
harass any person at the called number; or 

(2) knowingly permits any telephone facility 
under his control to be used for any purpose 
prohibited by this section, 

shall be fined not more than $50,000 or imprisoned not 
more than six months, or both. 

(b)(l) Whoever knowingly-

(A) in the District of Columbia or in 
interstate or foreign communication, by means 
of telephone, makes (directly or by recording 
device) any obscene or indecent communication 
for commercial purposes to any person under 
eighteen years of age or to any other person 
without that person's consent, regardless of 
whether the maker of such communication 
placed the call; or 

(B) permits any telephone facility under 
such person's control to be used for an 
activity prohibited by subparagraph (A), 
shall be fined not more than $50,000 or 
imprisoned not more than six months, or both. 

(2) It is a defense to a prosecution under 
this subsection that the defendant restricted 
access to the prohibited communication to persons 
eighteen years of age or older in accordance with 
procedures which the Commission shall prescribe 
by regulation. 

(3) In addition to the penalties under 
paragraph (1), whoever, in the District of 
Columbia or interstate or foreign communication, 
intentionally violates paragraph (l)(A) or (l)(B) 
shall be subject to a fine of not more than 
$50,000 for each violation. For purposes of this 
paragraph, each day of violation shall constitute 
a separate violation. 

(4)(A) In addition to the penalties under 
paragraphs (1) and (3), whoever, in the District 
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of Columbia or in interstate or foreign 
communication violates paragraph (l)(A) or (l)(B) 
shall be subject to a civil fine of not more than 
$50,000 for each violation. For purposes of this 
paragraph, each day of violation shall constitute 
a separate violation. 

(B) A fine under this paragraph may be 
assessed either-

( i) by a co u r t , p u r s u ant to a 
civil action by the Commissioner or any 
attorney employed by the Commission who is 
designated by the Commission for such 
purposes, or 

(ii) by the Commission after 
appropriate adminstrative proceedings. 

(5) The Attorney General may bring suit in 
the appropriate district court of the United 
States to enjoin any act or practice which 
violates paragraph (l)(A) or (l)(B). An 
injunction may be granted in accordance with the 
Federal Rules of Civil Procedure. 

9-75.091 Comment 

47 U.S.C. §223, which originally consisted of just subsection (a), 
deals in part with the making of obscene or indecent comments by telephone 
and was enacted in 1968. Subsection (b) of 47 u.s.c. §223 was added on 
December 8, 1983, in response to public outcry concerning the existence of 
so-called "Dial-A-Porn" services, by which a person can make a telephone 
call and receive a recorded obscene message. Although the legislative 
history of the original statute suggests that Congress' main concern was 
with people who receive obscene or indecent telephone calls, the language 
of 47 u.s.c. §223(a) is broad enough on its face to cover obscene recorded 
messages. Since Congress in enacting subse ction (b) of 47 u.s.c. §223 
made no change in the original provision (now subsection (a)(l)(A)), it is 
unclear what Congress now intends this provision to cover. Under another 
provision of the bill enacting subsection (b) of 47 u.s.c. §223, Congress 
gave the Federal Communications Commission 180 days to issue regulations 
defining the defense set forth in 47 U.S.C. §223(b)(2). 
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The Commission issued regulations restricting the defense to service 
providers who either (a) limit operations to the hours of 9:00 p.m. to 
8:00 a.m. Eastern Time or (b) require payment by credit card before 
transmission of the message. However, the Second Circuit struck down 
these regulations. Until valid regulations are issued, it does not appear 
the government may take action under 47 U.S.C. §223(b). No action under 
47 U.S.C. §223 for obscene telephone calls should be initiated without 
prior consultation with the General Litigation and Legal Advice Section. 

9-75.100 PROSECUTIVE POLICY 

9-75.110 Venue 

Cases under the obscenity statutes may be prosecuted in the district 
where the material is mailed or deposited with a facility of interstate 
commerce, the district of receipt, or any intermediate district through 
which the material passes. See 18 u.s.c. §3237. In cases where there are 
complaints by postal patron'S""about the unsolicited receipt of obscene 
material, the district of receipt would appear to be the appropriate 
choice of venue. On the other hand, in cases involving numerous mailings 
by a distributor into various districts, the district of origination may 
be the appropriate venue for the case. Workload problems and other 
considerations may also dictate the choice of venue. Furthermore, if a 
case is to be based solely upon test purchases by postal inspectors, it 
will be venued in the district of origination of the obscene mailing 
rather than some other district, unless the government has some 
information showing that there were prior mailings into the recipient 
district by the individual involved. Prosecutions will not be brought i rJ 
jurisdictions through which obscene material passes in transit except i n 
unusual circumstances and only with the express concurrence of the General 
Litigation and Legal Advice Section. ..._______ 

9-75.120 Multiple Prosecutions 

Because of the nation-wide scope of operations of the large-scale 
obscene material distributors, cases involving multiple violations of the 
obscenity laws are frequently referred by investigative agencies to one or 
more U.S. Attorneys contemporaneously. Although multiple prosecutions are 
generally not favored (see USAM 9-2.142), large-scale distributors will 
not be automatically insulated and multiple prosecutions for violations of 
the obscenity statutes may be authorized. Because of the possibility of 
such multiple prosecutions, it is imperative that the General Litigation 

NOVEMBER 9, 1984 
Ch. 75, p. 15 

1984 USAM (superseded)



UNITED STATES ATTORNEYS' MANUAL 
TITLE 9--CRIMINAL DIVISION 

and Legal Advice Section be consulted with regard to all prosecutions. 
See USAM 9-75.000, supra. 

Whether or not more than one prosecution will be authorized will 
depend largely upon: (1) whether the transmission of material occurred 
prior to or subsequent to the first indictment, (2) the nature of the 
material transported or mailed, and (3) the district or districts into 
which the material was sent. Where the defendant had transmitted 
materials prior to the return of the first indictment, an additional 
indictment will not be authorized unless the materials are transmitted to 
a different district, the materials are different than those involved in 
the first indictment, and the materials are of such an explicit nature 
that there can be no question as to their obscenity. Where, subsequent to 
the return of the first indictment, the defendant transmits the same 
materials to either the same or a different district, an additional 
indictment may be authorized only where the materials are of such an 
explicit nature that there can be no question as to their obscenity or 
where aggravated circumstances exist. Where, subsequent to the return of 
the first indictment, the defendant transmits different materials to 
either the same or a different district, a new indictment may be 
authorized since this act is totally unrelated to the act charged in the 
prior indictment. 

9-75.130 Federal-State Relations 

The federal role in prosecuting obsceni ty cases is to focus upon the 
major producers and interstate distributors of pornography while leaving 
to local jurisdictions the responsibility of dealing with local 
exhibitions and sales. This role has not met with complete acceptance and 
understanding by citizens of communities confronted with offensive matter 
who find their local prosecutor ineffectual in this area. Even so, local 
prosecutors have been regarded as having the primary obligation to deal 
with such material on a local level. 

The existing federal-state dichotomy of roles has been reinforced by 
the Supreme Court in Miller v. California, 413 U.S. 15 (1973). Th at 
decision rejuvenates the authority of state and local jurisdictions to 
regulate the exhibition, sale, and distribution of obscene matter within 
their jurisdictions by establishing the principle that local standards of 
candor are the ones by which juries or judges determine the obscenity vel 
non of questionable material. The reaction to this development on the 
part of district attorneys has varied with their interpretation of Miller, 
the personal aggressiveness of particular district attorneys in enforc i ng 
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the laws generally and obscenity measures particularly, and the attitude 
of an area's citizens regarding pornography and their aggressiveness in 
communicating opposition to its display. 

Local prosecutors, however willing to prosecute, frequently 
experience difficulty because of several factors, notably a lack of 
expertise in the field, lack of support by the community and/or its 
officials, and lack of necessary funds. In these circumstances the United 
States may provide assistance through prosecutive efforts not falling 
precisely within the above guidelines. Conversely, local authorities 
dealing with obscene material being distributed within their area may 
develop evidence of interstate distribution useful to a federal 
prosecution. Communication between federal and local prosecutors, and 
coordination of efforts in such instances, can be highly productive in 
both federal and local efforts. 

9-75.140 Prosecutive Priority 

Prosecutive priority should be given to cases involving large-scale 
distributors who realize substantial income from multi-state operations 
and cases in which there is evidence of involvement by known organized 
crime figures. However, prosecution of cases involving relatively small 
distributors not meeting the above criteria, particularly distributors of 
especially offensive material or who are the subjects of numerous citizen 
complaints, can have a deterrent effect and would dispel any notion that 
obscenity distributors are insulated from prosecution if their operations 
fail to exceed a predetermined size or if they fragment their business 
into small-scale operations. Therefore, the occasional prosecution of 
such distributors may be appropriate. 

Special priority should be given to cases involving the use of the 
minors engaging in sexually explicit conduct for the purpose of producing 
any visual or print medium depicting such conduct or cases involving the 
mailing or interstate or foreign shipment of obscene material depicting 
minors engaging in sexually explicit conduct (18 U.S.C. §§2251-2253). 

The Attorney General, in a memorandum dated October 4, 1982, directed 
U.S. Attorneys to prosecute aggressively within the Department's priority 
areas and to expand their activities beyond these areas where obscenity is 
a significant local problem, especially where federal assistance has been 
requested by the local Law Enforcement Coordinating Committee (LEGG). The 
Assistant Attorney General, Criminal Division, on August 24, 1983, 
requested U.S. Attorneys to discuss local enforcement needs with Postal 
Service and FBI personnel in their districts and indicated that special 
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tra1n1ng could be made available by Department obscenity specialists for 
those U.S. Attorneys requesting such assistance. 

9-75.200 JUDICIAL DEFINITION OF OBSCENITY 

In Miller v. California, 413 U.S. 15 (1973), the Court stated at 24: 

The basic guidelines for the trier of fact must be: 
(a) whether 'the average person, applying contemporary 
community standards' would find that the work, taken 
as a whole, appeals to the prurient interest, Kais v. 
Wisconsin, supra, at 230, quoting Roth v. lfOTted 
States, supra, at 489; (b) whether the work depicts or 
describes, in a patently offensive way, sexual conduct 
specifically defined by the applicable state law; and 
(c) whether the work, taken as a whole, lacks serious 
literary artistic, political, or scientific value. 

The Court set forth id. at 25, the following examples of what a state 
statute could define for regulation under part (b) of the standard set 
forth above: 

(a) patently offensive representations or descriptions 
of ultimate sexual acts, normal or perverted, actual 
or simulated, and 

(b) patently offensive representations or descriptions 
of masturbation, excretory functions, and lewd 
exhibition of the genitals. 

In United States v. 12,200-Ft. Reels of Super 8mm. Film, 413 U.S. 
123, 130 n. 7, ( 1973), the Court stated that for purposes Ofthe federal 
statutes the Court was prepared to construe prong (b) of the test to 
encompass the conduct set forth as examples in Miller, supra, at 25. 
Therefore, a proper statement of the test for obscenity in federal cases 
would be as follows: 
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(a) whether the average person, applying contemporary 
conununity standards, would find that the work, taken 
as a whole, appeals to the prurient interest; 

( b ) whether the work de p i c t s or de s c r i b e s , in a 
patently offensive way, sexual conduct including but 
not limited to representations or descriptions of 
ultimate sexual acts, normal or perverted, actual or 
simulated, or representations or descriptions of 
masturbation, excretory functions, or lewd exhibition 
of the genitals, and 

(c) whether the work, taken as a whole, lacks serious 
literary, artistic, political, or scientific value. 

9-75.300 [RESERVED] 

9-75.400 PANDERING 

In Ginzburg v. United States, 383 U.S. 463 (1966), and Mishkin v. New 
York, 383 U.S. 502 (1966), a majority of the Court constructed the element 
of "pandering" from the conduct of the publishers and distributors 
surrounding the production, sale and publicizing of their questioned 
material. This element was defined by the Court as "the business of 
purveying textual or graphic matter openly advertised to appeal to the 
erotic interest of their customers." Pandering thus appears to be a 
course of conduct on the part of a publisher or distributor with regard to 
the production, sale and publicizing of material dealing with sex which 
deliberately focuses on and commercially exploits the sexually provocative 
aspects of the material. 

9-75.410 Effect on Finding of Obscenity 

The pandering element may be determinative of a finding of obscenity 
in a close case involving questionable material because it is relevant to 
and may assist in satisfying the test for obscenity set forth in Roth v. 
United States, 354 U.S. 476 (1957) and Miller v. California, 413 u-:-8:" 15 
(1973). The relationship between pandering and the elements of the 
obscenity test can be demonstrated as follows: 

A. Deliberate characterization of materials as erotically arousing 
can be viewed as a stimulant to the reader or viewer to accept them as 
prurient. 
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B. Similarly, such characterization linked with blatant advertising 
tends to force public confrontation with the offensive aspects of the 
work. Once confronted, the brazenne~s of the appeal heightens the 
offensiveness of the material. 

C. The circumstances of presentation and dissemination of the 
material in question are relevant to determining whether the literary, 
artistic, political or scientific value claimed for it is real or 
spurious. 

In sum, representations in advertising as well as other conduct which 
proclaims the obscenity of the questioned material or is inconsistent with 
its claimed social importance will be taken at face value and be construed 
against the publisher or distributor. Thus, evidence of conduct may be 
determinative in finding material obscene in close cases in spite of other 
evidence. 

More recent Supreme Court decisions have reaffirmed the concept of 
pandering or "variable obscenity". The case of Redrup v. New York, 386 
U.S. 767 (1967), demonstrates the critical importance of developing 
conduct evidence, and Ginsberg v. New York, 390 U.S. 629 (1968), upheld 
the right to restrict certain types of materials from minors that could 
not be proscribed for adults. 

9-75.420 Type of Material Required 

The material itself must have the intrinsic capability to be 
exploited. That is, the commercial exploitation must be of material which 
by its pervasive treatment or ~escription of sex manifests, when taken as 
a whole, a morbid and shameful interest in sex or a tendency to arouse 
lustful thoughts. The Court speaks of close cases, questionable 
materials, situations where there is ambiquity or doubt. This portends 
that innocuous material, or material lacking the sexual content which made 
for a close case under the pure Roth-Miller standard, will not suddenly be 
found obscene even when a strong element of pandering is present. 

9-75.430 Evidence or Proof of Pandering 

The Supreme Court has emphasized the importance of developing 
prosecutions which focus upon the conduct of the defendant and the manner 
in which he/she displays and disseminates his/her materials in addition to 
a focus upon the material itself. The following conduct should be 
scrutinized as evidence of pandering: 
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A. Advertising and promotional material, such as direct-by-mail 
circulars, which stress the sexual candor of the publication. 

B. Indiscriminate solicitation of orders without regard to the 
sensitivities of those solicited, or to what importance the material might 
have to a particular occupation or profession. 

C. Dealings by the publisher or purveyor solely or almost 
exclusively with material designed for a defined sexually deviant group or 
groups (homosexuals, sado-masochist, etc.). 

D. Statements or testimony by authors, suppliers or others 
concerning editorial goals and practices which demonstrate deliberate 
emphasis on sexual content. 

E. Documentary evidence, correspondence, contracts, etc., which 
indicate editorial goals and practices similar to the above. 

F. The covers of paperbacks, and the blurbs found on inside and back · 
covers, which stress the sexual content of the book. 

G. In some instances where the material is obviously cheaply 
produced, the price of the material vis a vis its cost of production. 

H. Unique conduct peculiar to the given case (i.e., in the Ginzburg 
case emphasis was placed on the attempts to secure suggestive postmarks). 

9-75.500 SCIENTER 

A. The federal obscenity statutes require that the offenses therein 
described be committed "knowingly." See 18 U.S.C. §§1461-1463, 1465. In 
the context of a federal obscenity prosecution the word "knowingly" has 
two applications: 

1. It requires the government to prove that the defendant 
either intended or should reasonably have anticipated that, as a 
natural consequence of his/her acts, the mail or facilities of 
interstate cormnerce would be used for the carriage of the materials 
named in the indictment. 

2. It also requires the government to prove that the defendant 
was aware of the character of his/her act when he/she caused the 
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mails to be used for the carriage of the challenged materials. In 
short, the defendant must be shown to have had scienter or "guilty 
knowledge." 

In Rosen v. United States, 161 U.S. 29 (1S96), the Supreme Court held 
that the necessary "guilty knowledge" is demonstrated by proof that a 
defendant had "knowledge or notice of the contents" of the obscene 
material which he caused to be distributed. The Court further held that 
the subjective belief of a defendant as to the obscenity of the materials 
he is charged with distributing is irrelevant in determining the presence 
of scienter. In effect, the Court indicated that once a defendant was 
shown to have "knowledge or notice of contents," the law would presume 
that the defendant acted with a guilty mind. This effectively denies the 
defense of honest mistake to defendants in federal obscenity cases. See 
Schindler v. United states, 208 F.2d 289 (9th Cir. 1953), cert. deni~ 
347 U.S. 928; United States v. Oakley, 290 F.2d 517 (6th Cir. 1961), cert. 
denied, 368 U.S. 888. 

In recent years, the Supreme Court has considered the subject of 
scienter in the context of two state obscenity cases. In Smith v. 
California, 361 U.S. 147 (1960), the Court held that a criminal obscenity 
statute must require proof of scienter to be constitutional. However, the 
Smith opinion did not indicate what level of awareness on the part of a 
defendant would suffice to satisfy the scienter requirement. Nor did the 
Court state what kind of evidence might be used to prove scienter. 

In Mishkin v. New York, 383 U.S. 502 (1966), the Supreme Court 
approved the New York Court of Appeals definition of the elements of 
scienter which reads: 

11 
••• [O]nly those who are in some manner aware of the 

character of the material they attempt to distribute 
should be punished. It is not innocent but calculated 
purveyance of filth which is exorcised .•.• " (Emphasis 
original.) 

Like Ginzburg, the Mishkin case involved clear cut commercial pandering. 
Since evidence of pandering shows defendant's intention to exploit 
salacious material for his/her own profit, such evidence would seem to 
support a finding of "guilty awareness" (scienter) as readily as would 
proof that the defendant had actually read the challenged materials. Of 
course, 

I 
evidence that a defendant actually knew the contents of the 

publications in question should still be sought since it will facilitate 
proof of scienter. However, proof that a defendant actually perused the 
challenged materials is by no means necessary and often cannot be proved 
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by direct evidence. See Smith v. California, 361 U.S. 147, 154 (1959), 
United States v. Hoc~, 277 F.2d 631 (7th Cir. 1960). 

B. In Mishkin, the Supreme Court indicated that the sort of evidence 
which can prove scienter included evidence of: 

1. Defendant's instructions to his/her artists and writers; 

2. Defendant's effort to disguise his/her role in the 
enterprise that published and sold the books; 

3. The transparency of the character of the material; 

4. The character of the titles, covers, and illustrations; 

5. The massive number of obscene books published by the 
defendants; 

6. The repetitive quality of the sequences and format of the 
materials; and 

7. The exorbitant prices marked on the books. 

This catalogue suggests that evidence of pandering is as important in 
proving scienter as it is in proving that the elements of the Roth-Miller 
test are met. 

Finally, in Hamling v. United States, 418 U.S. 87, 123 (1974), the 
Court, reaffirming its ruling in Rosen, held that the scienter requirement 
with respect to proof of knowledge as to the material is satisfied if the 
prosecution shows that the defendant had knowledge of "the contents of the 
materials he distributed, and that he knew the character and nature of the 
materials." 

9-75.600 MATERIAL INVOLVED 

Volume distributors of pornography operate with the greatest 
intensity in the book, pictorial representation, and film areas. Through 
the facilities of the Postal Service and the Federal Bureau of 
Investigation most of these dealers are known, and their activities are 
monitored. The activities of a distributor and the manner in which he/she 
advertises and disseminates his/her material may be considered in 
addressing the issue of obscenity of the material. See USAM 9-75.400. 

MARCH 28, 1984 
Ch. 75, p. 23 

1984 USAM (superseded)



UNITED STATES ATTORNEYS' MANUAL 
TITLE 9--CRIMINAL DIVISION 

9-75.610 Deviant Material 

Deviant material (i.e., homosexual, sado-masochistic) presents 
certain unique prosecutive problems involving proof of prurient appeal to 
the relevant audience. These problems are reflected in United States v. 
Klaw, 350 F.2d 155 (2d Cir. 1965), a case in which a conviction based on 
deviant material was reversed and the Solicitor General declined to 
appeal. However, in Mishkin v. New York, 383 U.S, 502 (1966), the Supreme 
Court indicated that sado-masoch1stic material may provide the basis for a 
prosecution under the obscenity statutes. 

9-75.620 Private Correspondence 

Although federal obscenity law does not distinguish between 
commercial and non-commercial obscene correspondence, the primary 
objective of prosecution in private correspondence cases should be to 
restrain the exploitation of obscene private correspondence for commercial 
gain, such as by the sale or solicitation of sale of obscene materials, or 
by the operation of a correspondence club for paying participants. The 
principal thrust of prosecutions should be directed toward those who are 
the prime movers in such endeavors. See United States v. Zuideveld, 316 
F.2d 873 (7th Cir. 1963), cert. denie-a-:-376 U.S. 916 (1964), and Redmond 
v. United States, 384 U.S. 264 (1966). 

A more troublesome area is that involving correspondence between one 
party and a non-consenting party (non-consensual) and between consenting 
parties (consensual). Appropriate disposition of these cases requires a 
careful analysis of the underlying facts and circumstances. 

Non-consensual correspondence is reprehensible as a practice and a 
gross invasion of privacy; prosecution in many such cases is appropriate . 
A prosecutive determination should be made, however, in the light of all 
the circumstances, mitigating or aggravating, including any prior 
relationship and correspondence between the parties involved. In 
appropriate cases involving non-consensual correspondence, U.S. Attorneys 
may desire to employ the procedure set forth below as to consensual cases. 

It is the Department's view that generally no useful purpose is 
served by a felony conviction of individuals who have willingly exchanged 
private letters, although obscene. This is not to say that prosecution 
may never be instituted in such cases. Rather, prosecution should be the 
exception and confined to those cases involving repeated offenders or 
other circumstances which may fairly be characterized as aggravated . 
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In an effort to arrive at dispositions in these cases which will best 
serve the interests of justice, U.S. Attorneys should give careful 
consideration to all of the surrounding circumstances, such as the 
subject's prior record, particularly with respect to his/her involvement 
with obscene materials and sex-related offenses; his/her employment, 
including his/her opportunity for close association with young people; and 
his/her educational level. The primary objective should be to arrive at a 
disposition calculated to deter and rehabilitate the subject, preserve 
his/her potential as a useful citizen, and minimize the risks to society 
should a potential sex offender go unpunished. In pursuit of these 
objectives, the following recommendations may be employed flexibly 
according to the circumstances of each case. 

The U.S. Attorney should determine initially whether a strong warning 
and declination of prosecution is adequate in the particular case. This 
disposition should suffice in the routine cases of consensual obscene 
private correspondence. In other cases, the U.S. Attorney should give 
serious consideration to exploring with defense counsel voluntary 
submission by the accused to psychiatric evaluation, the report to be made 
available to the U.S. Attorney. Such an evaluation should be of 
assistance to the U.S. Attorney in determining his/her future course of 
action, bearing importantly on such factors as prospects for 
rehabilitation of the subject, including his/her need for and probable 
response to psychiatric treatment, and the likelihood of his/her being a 
danger to society. Should the report indicate that psychiatric treatment 
may help and the subject agrees to undertake treatment, the U.S. Attorney 
may defer action for a reasonable period of time to insure that the 
agreement is being carried out in good faith. 

U.S. Attorneys should insure that violations by military personnel or 
by federal or state employees are brought to the attention of the 
appropriate commanding officer or federal or state agency, respectively, 
for whatever administrative action they may deem necessary. In all cases 
in which the subject is an employee of the federal government and the U.S. 
Attorney determines that prosecution is warranted, the prosecution should 
be had in federal court rather than in the state court. Prosecution of 
these cases, as with all other obscenity cases, must be cleared through 
the General Litigation and Legal Advice Section. 

U.S. Attorneys should not indulge in the practice of routinely 
referring obscene correspondence cases to state prosecutors. For example, 
it would be clearly inconsistent for the U.S. Attorney to decline 
prosecution because he/she had determined that a warning or psychiatric 
treatment would be an adequate remedy and, thereafter, refer the case to 
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state authorities for possible prosecution. This is not to say that there 
may not be instances in which deferment to state jurisdiction is entirely 
appropriate. 

9-75.621 Exception--Child Pornography Cases 

Investigation has shown that many individuals who import or 
consensually exchange child pornography for their own collections do so 
repeatedly and with full knowledge that it is illegal to do so. In 
addition, many of these individuals regularly engage in sexual child 
abuse. Many of these people are also involved in occupations which bring 
them into frequent contact with children. Prosecution of these 
individuals by local authorities for child molesting is often unsuccessful 
for several reasons. First, the victimized children are often introduced 
to the sexual activity by their own parents or friends of the family and 
participate in a family sex group, and therefore the authorities have 
little chance of gaining the youngsters' cooperation. Second, a 
significant group of children are those who are emotionally neglected and 
who are befriended only by the pedophile, creating a strong bond between 
the two. Third, a local police investigator often cannot work up a case 
against a suspected child molester because he/she may not permit a child 
to enter a location if he/she believes the child may be molested. Fourth, 
an experienced local defense attorney can continue a child molesting 
prosecution for so long that the victim will either become uncooperative 
or will not be able to testify because he/she has subconsciously blocked 
the entire incident from memory. Finally, child molestation prosecutions 
will subject the victims to the trauma of testifying before a grand jury 
and/or at trial. 

Because of the nature of the violators and the difficulties 
frequently encountered by local prosecutors, U.S. Attorneys are urged to 
aggressively pursue noncommercial as well as commercial child pornography 
cases. Particular attention should be paid to cases where one or more of 
the following factors exists: 

A. More than three Customs seizures over the past year; 

B. A large quantity of child pornography imported at one time; 

C. An arrest history of crimes against children; 

D. Known membership in a family sex group; 

E. Employment involving children; 
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F. Photographs depicting the recipient involved in sexual activity 
with children; 

G. Correspondence with other pedophiles or undercover agents 
relating to sexual involvement with children; and 

H. The individual is known to have mailed or otherwise distributed 
child pornography in the past. 

This list should not be interpreted as a limitation on prosecution to 
cases where only these factors are present. Other circumstances may exist 
from which the U.S. Attorney may conclude that prosecution is warranted, 
and consultation with the General Litigation and Legal Advice Section in 
such cases is encouraged. Regardless of what decision is made with regard 
to prosecuting federally, if there are indications that child abuse is 
present, the matter should be called to the attention of local prosecutive 
authorities. 

9-75.700 FORFEITURE PROCEDURES 

Forfeiture actions initiated under the customs laws (19 u.s.c. §1305) 
should receive the prompt and thorough consideration of those U.S. 
Attorneys having ports of entry within their jurisdictions since undue 
delay in commencing such action or in proceeding to trial may create First 
Amendment problems. See United States v. Thirty-Seven (37) Photographs, 
402 U.S. 363 (1971), which requires that a complaint for forfeiture must 
be filed within 14 days following seizure and that trial must be completed 
within 60 days. 

While it is not necessary to secure Department authorization before 
filing a libel in a matter referred by the Customs Service for forfeiture 
action under 19 U.S.C. §1305, the General Litigation and Legal Advice 
Section should be notified immediately after filing. 

9-75.710 Effect of Pandering 

The pandering principle enunciated in Ginzburg v. United States, 383 
U.S. 463 (1966), has not yet been successfully applied to a forfeiture 
case. In view of the fact that customs seizures are made at the ports of 
entry before the questionable material has been advertised and 
disseminated by the importer, it will be only in the unusual case where 
the principle will be applicable. For instance, the fact that the 
importer regularly uses such in a business which panders to the prurient 
interest of those whom it serves may be relevant. Whether the use of 
pandering methods of dissemination on the part of the foreign distributor 
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can be utilized to clarify the obscene character of ambiguous material 
received at a port presents a more difficult question. In light of the 
uncertainty in this area, the Departmment urges a guarded approach in the 
application of this principle in forfeiture cases. The General Litigation 
and Legal Advice Section should be contacted if it is anticipated that 
this principle will be utilized. 

9-75.720 Request to Edit 

Importers of articles placed under seizure by Customs as obscene, and 
therefore subject to condemnation under 19 u.s.c. §1305, occasionally make 
a request to the Customs Service or to the U.S. Attorney after referral of 
the matter to him/her for forfeiture action, to be permitted to delete the 
offending portions of the articles. There is no statutory authority to 
edit articles offered for importation and seized as obscene. Engaging in 
this practice casts government officers in the role of censor, one which 
is neither authorized nor desirable. 

9-75.730 Request to Re-export 

Importers of articles placed under seizure by Customs as obscene, and 
therefore subject to condemnation under 19 u.s.c. §1305, may make a 
request to the Customs Service, or to the U.S. Attorney after referral of 
the matter to him/her for forfeiture action, to be permitted to re-export 
the articles. To permit re-exportation of an article once a complaint for 
forfeiture has been filed is inadvisable. The filing of the complaint 
should represent a final decision by the government that the article is 
obscene and will sustain forfeiture. To allow re-exportation without an 
adjudication would fail to carry out the statutory purpose of effecting 
the destruction of obscene material or to achieve the deterrent effect of 
forfeiture. 

However, prior to the filing of a complaint greater latitude may be 
exercised with respect to the re-exportation of articles of questionable 
prosecutive merit. Re-exportation should be permitted only in those cases 
where the U.S. Attorney entertains grave doubts as to the possibility of a 
successful action under 19 u.s.c. §1305. The allowance of re-exportation 
under such circumstances serves the interests of the government since 
trial may generate publicity for the importer and, if unsuccessful, 
actually enhance the value of the article. But in cases where a 
prosecution is viable, a liberal re-exportation policy could encourage 
importers to offer clearly actionable material in the belief that they 
could retrieve it from destruction by merely seeking re-exportation, 
editing it, and reoffering it for reimportation without the risk that 
should attend the attempt to enter articles fit for condemnation. 
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Therefore, if the article is actionable, the importer's request for 
re-exportation should be denied and a complaint for forfeiture filed. 

In the event that an importer approaches the U.S. Attorney with a 
request to re-export an article prior to the time such article has been 
formally referred to the U.S. Attorney by the Customs Service for his/her 
evaluation, the importer should be instructed to contact the Customs 
Service. If Customs officials thereafter informally request the U.S. 
Attorney's views concerning the merits of such a request, the U.S. 
Attorney should review the article in question and render his/her advice 
accordingly. 

If after formal referral to the U.S. Attorney but before a complaint 
has been filed, an importer seeks permission from the U.S. Attorney to 
re-export an article and the U.S. Attorney is of the opinion that 
re-exportation would comport with the interests of the government, he/she 
should return the article to the Customs Service stating that a request 
for re-exportation has been made and that the U.S. Attorney has no 
objection to the re-exportation of the article in question. He/she should 
then inform the importer that the article has been returned to the Customs 
Service and that the matter should be taken up with that agency. If the 
Customs Service concurs in the decision to allow re-exportation, Customs 
will make the necessary arrangements with the importer and impose such 
conditions on the re-exportation as are appropriate. 

If in reviewing the article in question the U.S. Attorney concludes 
that the article is clearly not obscene, it should be returned to the 
Customs Service with advice that the U.S. Attorney declines to proceed 
against the article. If an importer has been in contact with the U.S. 
Attorney concerning the possible re-exportation of the article, he/she 
should be informed that the U.S. Attorney has decided not to seek 
forfeiture of the article and has returned it to the Customs Service with 
whom the importer may make arrangements for either entry or re-exportation 
of the article. 

In the event of a disagreement between Customs Service officials and 
the U.S. Attorney as to whether or not a complaint for forfeiture should 
be filed or re-exportation permitted with regard to a particular article 
offered for importation, the matter should be referred to the Criminal 
Division at once, and, if a decision would necessarily involve 
consideration of the content of the article, the article should accompany 
the transmittal. The Customs Service will cooperate in transmitting the 
article for this purpose. Because of the strict time limitations imposed 
upon the government in the prosecution of these cases as a result of 
various judicial decisions, e.g., United States v. Thirty-Seven (37) 
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Photographs, 402 U.S. 363 (1971); United States v. One Book Entitled "The 
Adventures of Father Silas," 249 F. Supp. 911 (S.D.N.Y. 1966), it is 
imperative that the U.S. Attorney immediately contact the General 
Litigation and Legal Advice Section in the event of such a disagreement . 
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9-76.000 TRANSPORTATION 

9-76.100 AVIATION 

The Federal Aviation Administration of the Department of 
Transportation, including the regional attorneys thereof, refer directly 
to the appropriate U.S. Attorneys' cases involving violations of the civil 
penalty provisions of the Federal Aviation Act of 1958 (49 U.S.C. §1471). 
Civil penalty cases under Title IV of the Act, which is administered by 
the Civil Aeronautics Board, are referred initially to the Criminal 
Division for evaluation. 

U.S. Attorneys are authorized to effect settlement of the civil 
penalties provided in 49 U.S.C. §1471 w.i hout the prior .approval of the 
Criminal Division in those instances where the amount of the compromise is 
acceptable to the Federal Aviation Administration or the Civil Aeronautics 
Board, unless the difference between the total amount of the penalties and 
the amo~f the proposed settlement exceeds $750,000. In the latter 
situation, the U.S. Attorney should forward to the General Litigation and 
Legal Advice Section an appropriate memorandum with supporting reasons for 
the recommended settlement, since a roval of the Associate Attorne 
General must be secured (see §28 C.F.R. §§0.160, 0.161). If the u:s. 
Attorney believes that a compromise settlement should be effected in an 
amount less than is acceptable to the Administration or the Board, the 
matter should be submitted to the General Litigation and Legal Advice 
Section for decision. Such compromise settlements may be made withou t 
filing suit or at any other time before a judgment is obtained, in which 
event the settlement need not be reduced to a .judgment unless the U.S. 
Attorney deems that advisable. In addition to the principle amount, the 
settlement should include any costs to which the government is entitled. 

U.S. Attorneys should make a determination on the merits as to the 
action called for, irrespective of the small amount which in some 
instances may be acceptable to the Administration or the Board as a 
compromise settlement of the civil penalty involved. Such an action is 
not one to collect a trivial specific amount claimed by the government as 
due and owing to it, but rather is an action to impose a penalty for 
violation of a federal statute. When a suit is instituted, the full 
amount of the penalty should be sought. 

Although the clerk may enter a defendant's default pursuant to Fed. 
R. Civ. P. SS(a), he/she may not enter a judgment by default under 
SS(b)(l) Fed. R. Civ. P., since the civil penalty is not "a sum certain" 
or one "which can by computation be made certain." Therefore, judgment by 
default should be entered only by the court. See Fed. R. Civ. P. 
55(b)(2). 
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9-76.200 MOTOR CARRIER SAFETY 

The Federal Highway Administration of the Department of 
Transportation investigates and refers directly to the U.S. Attorneys 
criminal cases involving violations of the Motor Carrier Safety 
Regulations (see 49 C.F.R., pts. 390-397) promulgated pursuant to Part II 
of the Interstaste Commerce Act (49 U.S.C. §304) and violations of the 
Hazardous Materials Transportation Act 49 U.S.C. §§1801-1811) involving 
motor carriers. The U.S. Attorney should advise the Federal Highway 
Administration of all significant developments in the case with copies 
furnished to the Criminal Division. 

A vigorous enforcement program is followed in regard to offenses 
which endanger the public on the highways. 

9-76.300 RAILROAD AND PIPELINE SAFETY 

The Federal Railroad Administration (FRA) of the Department of 
Transportation administers the following railroad and pipeline safety 
statutes: 

A. The Safety Appliance Acts (45 u.s.c. §§1-16); 

B. The Locomotive Inspection Act (45 u.s.c. §§22-34); 

c. The Accident Reports Act (45 u.s.c. §§38-43); 

D. The Hours of Service Act (45 u.s.c. §§61-64); 

E. The Signal Inspection Law (49 U.S. §26); and 

F. The Hazardous Materials Transportation Act (49 U.S.C. 
§1801-1811). 

The Accident Reports Act contains criminal penalties. The Hazardous 
Materials Transportation Act has both civil and criminal sanctions. The 
other referenced acts are civil in nature (see USAM 9-76.350). 
Supervision of criminal prosecutions and civil penalty actions under these 
acts is assigned to the General Litigation and Legal Advice Section. 
Questions arising under these statutes should be addressed to that Section 
(FTS 724-6893). 
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9-76.310 Investigation and Referral of Cases 

Investigations of all cases arising under the railroad and pipeline 
safety statutes are conducted by the FRA. The FRA will refer all cases 
directly to the appropriate U.S. Attorney, except cases involving novel 
questions of law. 

9-76.320 Case Status Reports 

The U.S. Attorney should advise the Chief Counsel, FRA of all 
significant developments in a case, including the filing of an information 
or complaint, the docket number, the arraignment, the trial date, the 
position taken by the railroad and, the proposed settlement of the case, 
etc. Copies of such correspondence should be furnished to the General 
Litigation and Legal Advice Section when significant or unusual 
developments or matters are involved. The Criminal Division should, of 
course, be promptly notified of adverse decisions and of cases where an 
appeal is taken by defendant. 

9-76.330 Trial of Cases 

Most of these cases are concluded without trial, but if a trial seems 
necessary, the Chief Counsel, FRA, should be informed as far in advance as 
possible of the date of trial. Although FRA attorneys are thoroughly 
familiar with this area of law, the regulations promulgated by the FRA 
pursuant thereto and court decisions arising thereunder, and are well 
informed with respect to railroad records and practices, trial of the case 
must be conducted by the U.S. Attorney or one of his/her assistants. FRA 
inspectors and one of the attorneys on the Chief Counsel's staff will 
report to the U.S. Attorney and, subject to his/her directions, assemble 
the evidence to be adduced (much of which must be obtained from the 
defendant's records and notes of the inspectors) and per form such other 
duties incident to preparation of the case for trial as the U.S. Attorney 
desires. 

The FRA inspectors need not be subpoenaed as witnesses. Arrangements 
for their appearance should be made through the Chief Counsel. The Chief 
Counsel will also assist the U.S. Attorney in securing the appearance of 
other principal witnesses. 

In the discretion of the U.S. Attorney, the facts may be agreed upon, 
stipulated with the defendant's attorneys, and submitted to the court for 
decision. However, the proposed stipulation should first be submitted to 
the Chief Counsel of the FRA for his advice. 
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9-76.340 Criminal Penalty Provisions 

The Hazardous Materials Transportation Act provides that any person 
who is determined by the Secretary of Transportation to have knowingly 
violated any provision of the Act or any regulation issued thereunder, may 
be subject to a civil penalty of not more than $10,000 for each violation. 
See 49 U.S.C. §1809. A willful violation of a provision of the Act or a 
regulation issued thereunder is a criminal offense punishable by a fine of 
not more than $25,000 and imprisonment for a term not to exceed five 
years. The substitution of the word "willfully" in 49 U.S.C. §1809(b), 
dealing with criminal penalty, imp 1 i es that Congress intended that the 
mens rea required before a criminal penalty can be imposed by greater than 
that for the civil penalty. See United States v. Allied Chemical Corp., 
431 F. Supp. 361 (W.D. N.Y. 1977). 

The Accident Reports Act makes it a misdemeanor for a railroad to 
fail to submit the required report of an accident within the time 
provided. 

9-76.350 Civil Penalty Provisions 

Under the Federal Claims Collection Act (31 U.S.C. §3711) and 
regulations promulgated thereunder (see 4 C.F.R. §§101-105), the FRA is 
authorized to collect and compromise administratively civil penalties and 
forfeitures arising from violations of railroad safety statutes. 
Occasionally, it will be necessary to refer claims arising under the 
Safety Appliance Acts, the Locomotive Inspection Act, the Hours of Service 
Act, and the Signal Inspection Law to the appropriate U.S. Attorney when 
such claims cannot be disposed of under the applicable standards of the 
Federal Claims Collection Act. Since three written demands, at 30-day 
intervals, must normally be made upon a debtor pursuant to a requirement 
contained in 4 C.F.R. §102.2, Hours of Service Act cases in which the 
violation will expire due to the short statute of limitations of 2 years 
(see 45 U.S.C. §64a), will necessarily be referred to the U.S. Attorney. 

Due to the mandatory nature of these acts and the absolute duties 
which they impose upon carriers, the Department regards the penalties, 
although recoverable in civil proceedings, as not being merely civil 
obligations but penal sanctions, and accordingly does not accept 
compromise settlements of less than the full statutory penalty on each 
count with costs, to which the government is entitled as a matter of 
right. See 28 U.S.C. §1918(a). 
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9-78.000 WORKER PROTECTION STATUTES 

The primary federal worker protection statutes are the Occupational 
Safety and Health Act of 1970, 29 U.S.C. §651 et seq., and the Federal 
Mine Safety and Health Act of 1977, as amended-,-3"0l.i.s.c. §801 et seq. 
Supervision of criminal prosecutions under these Acts is ass i gnedto ~e 
General Litigation and Legal Advice Section. Questions arising under 
these statutes should be directed to the General Litigation and Legal 
Advice Section. 

9-78.010 Railroad and Pipeline Safety Acts 

See USAM 9-76.300. 

9-78.100 OCCUPATIONAL SAFETY AND HEALTH ACT 

The Occupational Safety and Health Act ("OSHA"), 29 U.S.C. §651 et 
seq., provides for enforcement of its provisions by means of civil and 
criminal penalties, 29 U.S.C. §666, and by injunction proceedings, 29 
U.S.C. §662. Investigations are conducted by the Occupational Safety and 
Health Administration of the Department of Labor. 

9-78.110 Criminal Violations

Criminal cases are referred by the Department of Labor to the 
Criminal Division. If the Criminal Division determines that prosecution 
is warranted, the case will be referred to the appropriate U.S. Attorney. 
Complaints of violations should be referred by the U.S. Attorneys to the 
regional office of the Department of Labor and to the General Litigation 
and Legal Advice Section. Questions regarding OSHA criminal matters 
should be directed to the General Litigation and Legal Advice Section. 

9-78.111 Willful Violation of a Safety Standard which Causes Death to an 
Employee 

Title 29 U.S.C. §666(e) provides criminal penalties for any employer 
who willfully violates a safety standard prescribed pursuant to the 
Occupational Safety and Health Act, where that violation causes death to 
any employee. Four elements must be proved in order to establish a 
criminal violation of 29 U.S.C. §666(e). The government must prove (1) 
that the defendant is an employer engaged in a business affecting 
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commerce, (2) that the employer violated a "standard, rule, or order" 
promulgated pursuant to 29 U.S.C. §655, or any regulation prescribed under 
the Act, (3) that the violation was willful, and (4) that the violation 
caused the death of an employee. 

A. Employer 

The term "employer" is defined in 29 U.S.C. §652(5) as "a person 
engaged in a business affecting commerce who has employees." The term 
"employer" has been interpreted for civil OSHA purposes as being limited 
to the employing business entity, thereby covering individuals only if 
they are sole proprietors of a business. See, e.g., Skidmore v. Travelers 
Insurance Co., 356 F. Supp. 670, 672 (E.D.--r:B:')-:-aff'd, 483 F.2d 67 (5th 
Cir. 1973). Criminal enforcement, however, is not limited to the business 
entity, whether a corporation, partnership, or sole proprietorship. 
Culpable supervisors and corporate officers, as well as other persons who 
have a responsible share in the prohibited conduct, may be punishable as 
principals under 18 U.S.C. §2 for aiding and abetting or for willfully 
causing the employer's violation. See United States v. Lester, 363 F.2d 
68, 72 (6th Cir. 1960), cert. denie~385 U.S. 1002, reh. denied, 386 U.S. 
938 (1977). 

The employer must be "engaged in business affecting commerce." 29 
U.S.C. §652 . . The use of this phrase shows Congressional intent to 
exercise fully its constitutional aut.b_ority under the commerce clause. 
Brennan v. OSHRC, 492 F.2d. 1027, 1030 (2d Cir. 1974); Godwin v. OSHRC, 
540 F.2d 1013, 1015 (9th Cir. 1976); United States v. Dye Construction 
Co., 510 F.2d 78, 83 (10th Cir. 1975). The use of supplies and equipment 
from out of state sources is generally sufficient to show the business 
"affects commerce." United States v. Dye Construction Co., 510 F.2d at 
83, citing Katzenback v. Mcclung, 379 U.S. 294 (1964). 

B. Willfulness 

In United States v. Dye Construction, 510 F.2d 78 {10th Cir. 1975), 
the only case to address the issue of what constitutes "willfulness" for 
the purpose of finding a criminal violation, the court concluded that 29 
U.S.C. §666(e) does not require that the government prove that the 
employer entertained a specific intent to harm the employee or that the 
employer's action involve moral turpitude. United States v. Ez!. 
Construction Co., 510 F.2d 78, 82 (10th Cir. 1975). Instead, the court 
approved the foflowing jury instruction: 

The failure to comply with a safety standard under the 
Occupational Safety and Health Act is willful if done 
knowingly and purposely by an employer who, having a 
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free will or choice, either intentionally disregards 
the standard or is plainly indifferent to its 
requirement. An omission or failure to act is 
willfully done if done voluntarily and intentionally. 

510 F.2d at 81. See also, Consolidation Coal v. United States, 504 F.2d 
1330, 1335 (10th C1r.--r§74). 

Several circuits have adopted a similar definition of "willfulness" 
in the context of OSHA civil enforcement. See F. X. Messina Constr. 
Corp . v. OSHRC, SOS F.2d 701 (1st Cir. 1974); ffl'"t'ercounty Constr. Co. v. 
OSHRC, 522 F.2d 777, 780 (4th Cir. 1975), cert. denied, 423 U. S. 1072 
0976); Georgia Electric Co. v. Marshall, 595 F.2d 309, 319 (5th Cir. 
1979); Empire-Detroit Steel Div. v. OSHRC, 579 F.2d 378, 384 (6th Cir. 
1978); Western Waterproofing Co. Inc. v. Marshall, 576 F.2d 139, 143 (8th 
Cir.), cert. denied, 439 U.S. 965 0978); National Steel Shipbuilding v. 
OSHRC, 607 F.2d 311, 314 (9th Cir. 1978). The Third Circuit has adopted a 
more stringent definition of "willfulness," which requires an element of 
"obstinate refusal to comply." See Frank Irey, Jr., Inc. v. OSHRC, 519 
F.2d 1200, 1207 (3d Cir. 1974)-;-Bff 1 d on other grounds, 430 U.S. 442 
(1977). 

Ignorance of the applicable standard is not a defense, where 
intentional disregard or plain indifference to the requirements of the law 
can be shown. For example, a company may not fail to make its supervisors 
on the job site aware of OSHA regulations, then plead ignorance when 
caught in a violation. Georgia Electric Co. v. Marshall, 595 F.2d at 320. 
Such conduct itself shows plain indifference to the requirements of the 
law. However, a defendant who pleads ignorance would be entitled to the 
bracketed portion of Devitt and Blackmar instruction #14.10 allowing 
professed ignorance to be considered on the question of intent. See 
United States v. Mcintrye, 582 F.2d 1221, 1224-25 (9th Cir. 1978). 

Indifference to general safety or to a specific hazard can also be 
evidence of intentional disregard of or plain indifference to the 
requirements of the law. See Georgia Electric Co. v. Marshall, 595 F.2d 
319-20 (indifference to employee safety); United States v. Dye Constr. 
Co., 510 F.2d at 82 (gross indifference to the hazard). On the other 
hand, belief that a practice in violation of OSHA standards is safe is not 
a defense. F. X. Messina Constr. Co. v. OSHRC, SOS F.2d at 702; 
Intercounty Constr. Co. v. OSHRC, 522 F.2d at 780; Western Waterproofing 
Co . v . Mar sh a 1 1 , S 7 6 F • 2 d at 14 3 • On th e co n t r a r y , a de f e n d a n t ' s 
substitution of<!iJ> own judgment for the requirements of the standard may {-.r " 
itself show intentional disregard of or plain indifference to the 
standard. Western Waterproofing Co. v. Marshall, 576 F.2d at 143 . 
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9-78.112 Unauthorized Advance Notice of Inspection 

Title 29 U.S.C. §666(f) provides criminal penalties for any person 
who gives advance notice of an inspection to be conducted under the 
Occupational Safety and Health Act, without authority from the Secretary 
of Labor or his designees. 

9-78.113 False Statement, Representation, or Certification 

Title 29 U.S.C. §666(g) provides criminal penalties for any person 
who knowingly makes a false statement, representation, or certification in 
any application, record, report, plan, or other document filed, required 
to be filed, or required to be maintained pursuant to the Occupational 
Safety and Health Act. 

9-78.120 Civil Penalties and Enforcement 

Civil penalty and enforcement proceedings are handled by the 
Solicitor's Office of the Department of Labor. Civil penalties are 
assessed by the Occupational Safety and Health Review Commission, an 
independent, quasi-judicial body. See 29 U.S.C. §§661, 659, 666(c). 
Review of the Commission's orders lieS-With the United States court of 
appeals. 29 U.S. C. §660. Injunction proceedings may be brought in the 
United States district courts, 29 U.S.C. §662, as may civil actions to 
recover civil penalties owed, 29 U.S.C. §666(k). Questions regarding OSHA 
civil matters should be addressed to the Civ~l Division. 

9-78.200 FEDERAL MINE SAFETY AND HEALTH ACT 

The Federal Mine Safety and Heal th Act of 1977, as amended ("MSHA"), 
30 U.S.C. §801 et seq., provides for enforcement oT its provisions by 
means of civil and criminal penalties, 30 U.S.C. §820, and by other civil 
and .. administrative enforcement methods. See, e.g., 30 U.S.C. §817(a) 
(withdrawal orders); 30 U.S.C. §818 (injunction~ Investigations are 
carried out by the Mine Safety and Health Administration of the Department 
of Labor. Complaints of violations should be referred by the U.S. 
Attorneys to the Assistant Secretary for Mine Safety and Health, United 
States Department of Labor, 4051 Wilson Boulevard, Arlington, VA 22203 
and also to the General Litigation and Legal Advice Section. 

March 16, 1984 
Ch. 78, p. 4 

1984 USAM (superseded)



UNITED STATES ATTORNEYS' MANUAL 
TITLE 9--CRIMINAL DIVISION 

9-78.210 Criminal Violations 

Criminal cases are referred by the Department of Labor to the 
Criminal Division, or, in some cases, directly to the U.S. Attorneys. If 
the Criminal Division determines that a case referred to it warrants 
prosecution, the case will be referred to the appropriate U.S. Attorney. 
Questions regarding MSHA criminal matters should be directed to the 
General Litigation and Legal Advice Section. 

9-78.211 Willful Violation of a Mandatory Health or Safety Standard or 
Withdrawal Order 

Title 30 U.S.C. §820(d) provides criminal penalties for any operator 
who willfully fails to comply with a mandatory health or safety standard, 
or who knowingly violates or refuses to comply with an order under 30 
U.S.C. §814 or §817. Three elements must be proved in order to establish 
an offense under 30 U.S.C. §820(d). The government must prove (1) that 
the defendant is an operator of a coal or other mine which is subject to 
the Act, (2) that the defendant violated a mandatory health or safety 
standard or an order of withdrawal at that mine, and (3) that the 
violation was willful. 

A. The defendant is an operator of a mine subject to the Act. 

Title 30 U.S.C. §820(d) applies to "operators" of mines subject to 
the Mine Safety and Health Act. Mines subject to coverage include coa l or 
other mines, the products of which enter commerce, or the operations or 
products of which affect commerce. 30 U.S.C. §803. Note that the Act now 
covers mines other than coal mines. See 30 U.S.C. §802(h)(i). "Operator" 
is defined to include any owner, leasee, or other person who operates, 
controls, or supervises a coal or other mine or any independent contractor 
performing services or construction at such mine. 30 U.S.C. §802(d). 

Title 30 U.S.C. §820(c) provides that whenever a corporate operator 
violates Section 820(d), any director, officer, or agent of the corporate 
violator who knowingly authorized, ordered, or carried out the act 
constituting the violation shall be subject to the same penalties as can 
be imposed under 30 U.S.C. §820(d). Similarly culpable agents of 
operators which are partnerships or sole proprietorships, rather than 
corporations, are punishable as principles under 18 U.S.C. §2 as aiders 
and abettors of the operator's violation. 
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B. The operator violated a mandatory health or safety standard or 
withdrawal order. 

The operator must have violated a mandatory health or safety standard 
under the Act or an order pursuant to 30 U.S.C. §814 or §817. Sections 
814 and 817 set forth provisions for orders requiring operators to cause 
all persons, other than certain specified persons, to be withdrawn from 
and prohibited from entering certain areas of a mine. 

Mandatory health and safety standards are established either by 
statute or by regulation. The statute itself sets forth interim 
mandatory health standards for underground coal mines at 30 U.S.C. 
§§841-846, and interim mandatory safety standards for underground coal 
mines at 30 U.S.C. §§861-878. Regulations setting forth mandatory health 
and safety standards for various types of mines are found in Title 30 of 
the Code of Federal Regulations. 

Regulations establishing or modifying mandatory health or safety 
standards can form the basis of a criminal prosecution only when they have 
been promulgated under the formal rulemaking procedures of 30 u.s.c.~ §811. 
United States v. Finley Coal Company, 493 F.2d 285 (6th Cir. 1974); United 
States v. Consolidation Coal Co., 477 F. Supp. 283, 286 (S.D. Ohio 1979). 
Care should be exercised to insure that criminal charges are based only on 
mandatory health or safety standards set forth in the statute or properly 
promulgated under 30 U.S.C. §811. 

C. The violation was willful. 

The violation of the mandatory health or safety standard or 
withdrawal order must he willfu l . The leading case on the intent 
requirement of this statute approves a jury instruction that a failure to 
comply with a mandatory health or safety standard is willful. 

if done knowingly and purposefully by a ••. mine 
operator who, having a free will or choice, either 
intentionally disobeys the standard or recklessly 
disregards its requirements. 

United States v. Consolidation Coal Co., 504 F.2d 1330, 1335 (6th Cir. 
1974). 

9-78.212 Unauthorized Advance Notice of Inspection 

Title 30 U. S.C. §820(e) provides criminal penalties for any person, 
unless otherwise authorized by the Act, who gives advance notice of any 
inspection to be conducted · under the Act. 
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9-78.213 False Statement, Representation, or Certification 

Title 30 U.S.C. §820(f) provides criminal penalties for any person 
who knowingly makes any false statement, representation, or certification 
in any application, record, report, plan, or other document filed or 
required to be maintained pursuant to the Act. 

9-78.214 Equipment Falsely Represented as Complying with Requirements 

Title 30 U.S.C. §820(h) provides criminal penalties for any person 
who knowingly distributes, sells, offers for sale, introduces, or delivers 
in.commerce any equipment for use in a coal or other mine which is 
represented as complying with the Act or any applicable specification or 
regulation, which does not so comply. 

9-78.220 Civil Penalties and Enforcement 

Civil penalty and enforcement proceedings are handled by the 
Solicitor's Office of the Department of Labor. Civil penalties are 
assessed by the Federal Mine Safety and Health Review Commission. See 30 
U.S.C. §§802(0), 820(i), 823. Review of the Commission's orders 1Te8 in 
the United States courts of appeals, 30 U.S.C. §816(b). Injunction 
proceedings may be brought in the United States district courts, 30 U.S.C. 
§818, as may civil actions to recover civil penalties owned, 30 U.S.C. 
§820(j). Questions regarding MSHA civil matters should be addressed to 
the Civil Division. 

9-78.300 MIGRANT AND SEASONAL AGRICULTURAL WORKER PROTECTION ACT 

The Migrant and Seasonal Agricultural Worker Protection Act, Pub. L. 
97-470, January 14, 1983, 96 Stat. 2584, codified at 29 U.S.C. §1801 et 
seq, became effective on April 14, 1983. It repealed and replaced the 
former Farm Labor Contractor Registration Act of 1963 as amended in 1974, 
codified at 7 U.S.C. §2041 ~seq. 

The purpose of the Act is to remove restraints on commerce caused by 
activities detrimental to migrant and seasonal agricultural workers, to 
require farm labor contractors to register, and assure necessary 
protections for migrant and seasonal agricultural workers, agricultural 
associations, and agricultural employees. 
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The Act, inter alia, requires any person engaging in farm labor 
contracting activitieStO obtain a certificate of registration from the 

-=, secretary of Labor specifying the farm labor contracting activities @ is 
authorized to perform, to carry said certificate while engaging in farm 
labor contracting ~vities, and to exhibit it, upon request, to all 

=; persons with whom~ intends to deal in that capacity. The Act also 
prohibits the knowing employment of illegal aliens. 

The Act requires the disclosure to migrant and seasonal agricultural 
workers of certain information on wages and working conditions by 
recruiters, employers, and housing providers, and imposes certain record 
keeping requirements on employers. Knowingly providing false or 
misleading information under the disclosure requirements is a violation of 
the Act. The Act re~uires payment of wages when due, prohibits employers 
from requ i ring workers to purchase goods and services from them, and 
prohibits the unjustified violation by employers of the terms of working 
arrangements made with workers. The Act also provides for safety and 
health of housing, and for motor vehicle safety and insurance. An 
antid i scrimination clause protects workers who institute enforcement 
proceedings or testify in such proceedings. 

Criminal penalties for willful and knowing violations of the Act or 
any regulation under the Act, are available under 29 U.S.C. §1851. The 
penalty for a first offense is a fine of not - more than $1,000, 
imprisonment for up to one year, or both. A conviction for a subsequent 
violation carries a penalty of a fine of not more than $10,000, 
imprisonment for up to three years, or both. The penalty for knowing 
recruitment or employment of illegal aliens by a farm labor contractor who 
has been refused issuance or renewal of a certificate of registration, or 
has failed to obtain one, is a fine of not more than $10,000, imprisonment 
for not more than three years, or both. 

The Act also provides for enforcement by means of actions for 
injunctive relief brought by the Solicitor of Labor, 29 U.S.C. §1852, 
administrative civil money penalties, 29 U.S.C. §1853, and private civil 
actions by persons aggrieved by a violation, 29 U.S.C. §1854. Most 
violations are handled by the Department of Labor by imposing monetary 
penalties or seeking injunctive relief. According to the Department of 
Labor, the regional offices of the Department of Labor investigate alleged 
or apparent criminal violations of the Act. After review by the Regional 
Solicitors' offices the cases are forwarded directly to the office of the 
appropriate U.S. Attorney. The Department of Labor has advised that it 
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forwards only cases involving habitual violators, such as those who have 
been previously warned, civilly fined, enjoined, or criminally prosecuted, 
and cases involving undocumented workers. U.S. Attorneys should carefully 
review such referrals on a timely basis and prosecute meritorious cases. 
It is requested that you advise the appropriate regional office of the 
Department of Labor of your decision in each referred case. 
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9-79.000 OTHER CRIMINAL DIVISION STATUTES 

9-79.100 WHITE SLAVE TRAFFIC 

Cases under the White Slave Traffic Act, also known as the Mann Act, 
18 u.s.c. §2421 et seq., are investigated by the Federal Bureau of 
Investigation an~are-referred directly to the U.S. Attorneys. The 
General Litigation and Legal Advice Section, Criminal Division, is 
responsible for supervision of the Act. Inquiries regarding the Act 
should be addressed to that Section. 

Sections 2421 and 2422 of the Act spell out several offenses 
including the offense of knowingly transporting a female in interstate or 
foreign commerce or in the District of Columbia or in any territory or 
possession of the United States for the purpose of prostitution or 
debauchery, or for any other immoral purpose. Generally, prosecutions 
under 18 u.s.c. §2421 and §2422 should be limited to persons engaged in 
commercial prostitution activities, even though the element of 
commercialism is not a legal requirement. Prosecution of persons not 
engaged in commercial prostitution enterprises as panderers, operators of 
houses of prostitution, or call-girl operations, and of those acting for 
or in association with such persons, should not be instituted without 
consultation with the General Litigation and Legal Advice Section. 
Moreover:-"Conspiracy cases against women or girls, the transportation of 
whom is the substantive offense involved, or cases depending on such 
persons as coconspirators (i.e., where not more than one person other than 
such "victim" can be proved a conspirator) should not be instituted 
without consultation with the General Litigation and Legal Advice Section. 

18 u.s.c. §2423 was amended on February 6, 1978, by Pub. L. 95-225, 
which also added 18 u.s.c. §2251 and §2252 as a result of lengthy 
hearings evidencing Congress' special concern with the sexual exploitation 
of minors. 18 u.s.c. §2423 makes it an offense to transport or facilitate 
the movement of any minor in interstate or foreign commerce or within the 
District of Columbia or any territory or possession of the United States 
with the intent that (1) such minor engage in prostitution; or (2) such 
prohibited sexual conduct will be commercially exploited. It de f ine s 
"minor" as a person under the age of eighteen, thus extendi ng its 
protection to males as well as females while leaving unchanged the age 
limitation which existed under the prior 18 u.s.c. §2423. 
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9-79.200 BANK RECORDS AND FOREIGN TRANSACTIONS ACT 

For a further discussion of the provisions of the Bank Records and 
Foreign Transactions Act--which is frequently referred to in the following 
discussion as the Bank Secrecy Act--U.S. Attorneys and their Assistants 
should refer to a monograph entitled Investigation and Prosecution of 
Jllegal Money Laundering--A Guide to the Bank Secrecy Act (1983), which 
can be obtained from the Narcotic and Dangerous Drug Section of the 
Criminal Division. 

The Bank Records and Foreign Transactions Act consists of two 
sections. Title I, codified at 12 u.s.c. §1829(b) and §§1951-1959 (with 
effectuating regulations contained at 31 C.F.R. §§103.31-103.37), requires 
banks and other financial institutions to retain certain financial records 
for periods of up to five years. Title II--which was entitled the 
Currency and Foreign Transactions Reporting Act--was originally codified 
at 31 u.s.c. §§1051-1122. In 1982, these sections were re-enacted without 
substantive change as 31 u.s.c. §§5311-5322 and are now entitled Records 
and Reports on Monetary Instruments Transactions, with applicable 
regulations at 31 C.F.R. §103.11 et seq. Provisions contained in these 
sections require private individuals, banks, and other financial 
institutions to file reports with the federal government regarding certain 
of their foreign and domestic financial transactions. Failure to comply 
with the reporting requirements of the Bank Secrecy Act may lead to c ivil 
penalties, civil forfeiture, or criminal misdemeanor and felony 
sanctions. 

A. In order to aid law enforcement officials in the detection and 
investigation of criminal, tax, and regulatory violations, the Bank 
Secrecy Act requires reports which identify: 

1. The source, volume, and movement of United States curre ncy 
transported into or out of the country ("Report of International 
Transportation of Currency or Monetary Instruments"); 

2. Certain deposits made into domestic financial institut i ons 
("Currency Transaction Report"); and 

3. United States persons who engage in transactions or maintain 
a relationship with a foreign financial agency ("Foreign Bank Account 
Report"). 

B. The Bank Secrecy Act's reporting requirements have been held 
constitutional in a number of contexts: 31 u.s.c. §5316 has been held not 
to be violative of the First Amendment, United States v. Fitzgibbon, 576 
F.2d 279 (10th Cir. 1978), cert. denied, 439 U.S. 910 (1978); the 
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reporting requirements of Title 31 were upheld by the Supreme Court 
against Fourth Amendment attack, California Bankers Association v. 
Schultz, 416 U.S. 21 (1974); and, applicable Fifth Amendment rights have 
been held to be sufficiently protected under the Act's reporting 
requirements, United States v. Dichne, 612 F.2d 632 (2d Cir. 1979), cert. 
denied, 445 U.S. 928 (1980), and United States v. Fitzgibbon, supra. 

C. The Act consists of eight main parts: 

1. Definitions; 

2. Reporting provisions; 

3. Recordkeeping provisions (in addition to those required by 
Title I); 

4. Criminal penalties; 

5. Civil penalty and injunction provisions; 

6. Exemption provisions; 

7. Provisions regarding the dissemination of financial 
information; and 

8. Search and forfeiture provisions. 

9-79.210 Report on Domestic Financial Transactions 

31 u.s.c. §5313 (with applicable regulations at 31 C.F.R. §103.22), 
requires domestic financial institutions to report currency transactions 
which involve the payment, receipt, or transfer of United States coins or 
currency (or other monetary instruments as the Secretary of the Treasury 
may prescribe) in the amount of $10,000 or more. The report must be made 
on IRS Form 4789, commonly called a Currency Transaction Report (CTR), 
which is to be filed with the Internal Revenue Sevice within fifteen days 
following the day a reportable currency transaction occurs. Multiple cash 
transactions of under $10,000 apiece which occur in one day at one 
financial institution and aggregate over $10,000 must likewise be 
reported. See United States v. Thompson, 603 F.2d 1200 (5th Cir. 1979). 

In order to convict a defendant for violating 31 u.s.c. §5313, the 
government must show that the defendant willfully violated the 
requirements. See United States v. Warren, 612 F.2d 887 (5th Cir. 1980), 
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cert. denied, 446 u.s. 956 (1980); United States v. Granda, 565 F.2d 922 
(5th Cir. 1978). To show a willful violation, the government must prove 
that the defendant actually lmew of the currency reporting requirements 
and voluntarily and intentionally failed to comply with the requirements. 
Id. Corporate liability can be premised on an agency relationship, United 
States v. Beusch, 596 F.2d 871 (9th Cir. 1979), and the knowledge of a 
corporation can be inferred from the aggregate knowledge of individual 
employees. See United States v. Sawyer Transport, Inc., 337 F. Supp. 29, 
30-31 (D. Minn. 1971), aff'd, 463 F.2d 175 (8th Cir. 1972). 

9-79.220 Reports on Foreign Financial Transactions 

9-79.221 Reports on the Export and Import of Monetary Instruments 

31 u.s.c. §5316 (through the provisions of 31 C.F.R. §104.23), 
requires any person who transports or has someone else transport United 
States currency or other monetary instruments in excess of $5,000 into or 
out of the United States, or who receives such monetary instruments in the 
United States from abroad, to report the transaction. This report is made 
on Form 4790 ("Report of International Transportation of Currency or 
Monetary Instruments," commonly lmown as a CMIR), which must be filed with 
the United States Customs Service at the time of entry into the United 
States or at the time of departure, mailing, or shipping from the United 
States. 

Enforcement of the export/import reporting requirements is 
strengthened by two additional provisions: (1) 31 u.s.c. §5317(a) which 
authorizes the Customs Service to apply for a search warrant to search for 
and seize monetary instruments which are not reported, and (2) 31 u.s.c. 
§5317(b) permits the United States to seek the forfeiture of monetary 
instruments for which a CMIR has not been filed, or for which the CMIR 
contains a material omission or misstatement. 

In order to convict a defendant of violating the reporting 
requirements of 31 u.s.c. §5316 (formerly §1101), the government must show 
that the defendant had knowledge of the reporting requirements and 
willfully violated the law. See United States v. Warren, 612 F.2d 887 
(5th Cir. 1980), cert. deni~ 446 U.S. 956 (1980); United States v. 
Chen, 605 F.2d 433 (9th Cir. 1979); United States v. Dichne, 612 F.2d 632 
(2d Cir. 1979), cert. denied, 445 U.S. 928 (1980); United States v. San 
Juan, 545 F.2d 314"(2d Cir. 1976). See also, United States v. $6,250--rii 
United States Currency, 706 F.2d 119'5("llth Cir. 1983), in which it was 
held that the defendant's "physical presentation of the currency" by 
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throwing a purse containing $6,250 at Customs officers did not constitute 
sufficient compliance with the reporting laws. The court held that the 
reporting laws do not require a traveler to surrender currency or the 
monetary instruments but, rather, require a traveler who is carrying more 
than $5,000 to provide certain information to the government by filing a 
CMIR with the U.S. Customs Service. The defendant had been advised of 
the reporting requirements both before and after he threw the purse and he 
had not filed the report. See United States v Rojas, 671 F.2d 159 (5th 
Cir. 1982); see also, UnitedStates v. Rodriquez, 592 F.2d 553 (9th Cir. 
1979); Unite<f"'"State"S v. Granda, 565 F.2d 922 (5th Cir. 1978). 

The regulations contained at 31 C.F.R. §104.23, which implement the 
import/export reporting requirements of the Bank Secrecy Act, provide that 
the report is to be filed "at the time of . • • departure, mailing, or 
shipping from the United States." There can be no violation of the export 
reporting requirements prior to that time. It is important to note that 
there is not an attempt provision included under the Bank Secrecy Act, so 
a person must actually complete the violation prior to being charged with 
an offense for violation of the import/export reporting requirements. 
Several courts have defined what cons ti tut es the "time of departure." 
"Time of departure" does not necessarily mean the moment the plane is 
airborne. Most courts have held that "the time of departure does not mean 
the moment the aircraft leaves the runway." See United States v. Rojas, 
supra; United States v. Cutaia, 511 F. Supp. 619 (i.D.N.Y. 1981). 

In Cutaia, supra, t,he district court held that the "time of 
departure" is "that time reasonably close to the moment of the carrier's 
actual departure when the passenger has manifested a definite commitment 
to leave the country." Id. "Time of departure" was reached in that case 
where the defendant had checked his bags, gotten a boarding pass, and sat 
in the boarding area, even though the plane would not be departing for 
approximately thirty minutes. It should be noted that in United States v. 
Gomez-Londono, 422 F. Supp. 519, 525 (E.D.N.Y. 1976), rev'd on other 
grounds, 553 F.2d 805 (2d Cir. 1977), aff'd 580 F.2d 1046 (2d Cir-.-1978), 
the court suggested that the time of departure is not reached until the 
defendant has received a boarding pass and is ready to board, or has 
already boarded the aircraft. 

9-79.222 Reporting on Foreign Financial Agency Transactions 

Under 31 u.s.c. §5314 (31 C.F.R. §103.24), a United States resident 
or citizen who engages in a transaction with a foreign financial agency, 
or who has a financial interest in, or signature or other authority over, 
bank securities or other financial accounts in a foreign country must 
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report certain information about the transaction or the financial interest 
in the account. This informtion is reported on Treasury Form 90-22.1, 
called a "Report on Foreign Bank and Financial Accounts," or FBA. In 
addition, a person who is required to file an FBA must also check the 
appropriate box on their tax return and file IRS Form 4683 with the 
return. See generally, United States v. Hajecate, 683 F.2d 894 (5th Cir. 
1982) (the applicability of the "exculpatory no" defense). 

9-79.230 The Recordkeeping Provisions 

Two provisions of the Bank Secrecy Act are important with regard to 
recordkeeping. First, 31 u.s.c. §5314 requires United States citizens and 
residents and domestic financial institutions to keep records of their 
transactions and relations with foreign financial institutions. The 
regulations which implement this section spell out what records are 
required to be made and retained by financial institutions, banks, and 
securities and exchange brokers. 

Second, 31 u.s.c. §5318(2) authorizes the Secretary of the Treasury 
to promulgate regulations which require domestic financial institutions to 
maintain appropriate procedures to ensure compliance with the reporting 
requirements of the Act. For example, domestic financial insitutions are 
required to kePp records of all the exemptions from the currency 
transaction reporting requirements that they have granted to customers. 

9-79.240 Venue 

Venue for a violation of 31 u.s.c. §S316(a)(l)(A) or (a)(l )(B), both 
of which concern the transportation or other sending of currency or other 
monetary instruments into or out of the United States, may be established 
in either the situs of the port of entry, the port of departure, or the 
place of mailing or shipping. 31 C.F.R. §103.2S(b) provides that 
"[r]eports required to be filed by §103.23(a) shall be filed at the time 
of entry into the United States or at the time of departure, mailing, or 
shipping from the United States." Id. The above language indicates quite 
clearly that the failure to file, which constitutes a 31 u.s.c. §5316 
offense, may occur at any one of these three places. 

If a person enters or departs the United States without the currency 
or monetary instruments on his/her person, venue is, nevertheless, 
determined by the port of entry or departure, or place of mailing or 
shipping. Venue is the same because 31 C.F.R. §103.25(b) provides that, 
in such instances, the reports must be filed by mail on or before the date 
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of entry, departure, mailing, or shipping. Therefore, if a person should 
fail to file prior to the mailing or shipping, or, if the mailing or 
shipping has occurred, prior to or contemporaneously with the entry or 
departure, venue not only exists at the place of entry or departure but 
also at the place of mailing or shipping. It should be noted that because 
entry or departure of a person without currency or monetary instruments on 
their person requires that such person file directly with the Commissioner 
of Customs in Washington, D.C., venue will also exist in Washington, D.C. 
See 31 C.F.R. §103.2S(b). 

Venue for a violation of 31 u.s.c. §S316(a)(2), which concerns the 
receiving of currency or monetary instruments, may be established at any 
port of entry or departure, or Washington, D.C. 31 C.F.R. §103.2S(c) 
provides in pertinent part: 

Reports required to be filed by §103.23(b) [the 
receiving of currency or other monetary instruments] 
shall be filed with the Commissioner of Customs within 
30 days after receipt of the currency or other 
monetary instruments. They may be filed with the 
Customs officer in charge at any port of entry or 
departure or by mail addressed to the Commissioner of 
Customs •..• (emphasis added) 

Although this language indicates that any port of entry or port of 
departure is sufficient for venue purposes, it is suggested that 
prosecutors look to the port of entry or departure where the currency or 
other monetary instruments were received. Also, the 30-day filing 
deadline, as set forth above, applies only to persons who receive currency 
or other monetary instruments. 

Questions pertaining to the issue of venue with respect to violations 
involving the Foreign Bank Account Report may be addressed to the offices 
identified at USAM 9-79.310, infra. 

9-79.250 Criminal Penalties 

Under the Bank Secrecy Act, certain violations of the reporting or 
recordkeeping requirements may be criminal offenses. The Act provides for 
both misdemeanor and felony offenses. 

AUGUST 3, 1984 
Ch. 79, p. 7 

1984 USAM (superseded)



UNITED STATES ATTORNEYS' MANUAL 
TITLE 9--CRIMINAL DIVISION 

9-79.251 Misdemeanor Offenses 

31 u.s.c. §5322(a) provides that a person who willfully violates the 
Act or the regulations prescribed under it shall be fined not more than 
$1,000 and/or imprisoned up to one year. To show a willful violation, the 
government must prove that the defendant actually knew of the currency 
reporting requirements and voluntarily and intentionally failed to comply 
with the requirements. See USAM 9-79.300 and USAM 9-79.400, infra. 

9-79.252 Felony Offenses 

The felony penalties of 31 u.s.c. §5322(b) apply to all violations of 
the Bank Secrecy Act, unless specifically excluded, where certain 
conditions are present. Under 31 u.s.c. §5322(b), a felony violation 
occurs when the defendant violates the Act (or the regulations promulgated 
thereunder) "while violating another law of the United States or as part 
of a pattern of illegal activity involving transactions of more than 
$100,000 in a 12-month period." The penalty for a felony violation is a 
fine of up to $500,000 and/or imprisonment for not more than five years. 

9-79.253 Use of Other Criminal Statutes 

18 u.s.c. §1001 can be used both in cases involving the filing of a 
false CTR, CMIR, or FBA and in situations involving a scheme to avoid the 
filing of the forms, such as a pattern of cash transactions at a financial 
institution in amounts under $10,000 where the aggregate sum of the 
transactions over a short period of time may exceed that amount. Other 
possible Title 18 charges for currency offenses include 18 u.s.c. §371 
(for a conspiracy to avoid filing the currency transaction reports), 18 
u.s.c. §1341 (mail fraud), and 18 u.s.c. §1343 (wire fraud). A false 
response on an income tax return or on IRS Form 4683 may involve perjury 
under 26 u.s.c. §7206. A further discussion of the use of these and other 
additional criminal provisions may be found in the monograph mentioned at 
USAM 9-79.200, supra. 

9-79.260 Civil Remedies 

9-79.261 Injunctions 

31 u.s.c. §5320 allows the Secretary of the Treasury to bring a civil 
action to enjoin a violation or to enforce compliance with the Bank 
Secrecy Act, regulations prescribed thereunder, or orders. 
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9-79.262 Civil Penalties 

31 u.s.c. §532l(a) provides that domestic financial institutions and 
any partner, director, officer, or employee of a domestic financial 
institution can be fined up to $1,000 for each violation of the Bank 
Secrecy Act. If a domestic financial institution fails to follow the 
compliance procedures required by the Act or the regulations, a separate 
violation occurs for each day the violation continues and at each office, 
branch, or place of business at which a violation occurs. 

31 u.s.c. §532l(a) also provides that the Secretary of the Treasury 
may impose additional civil penalties on a person who does not file a 
CMIR, or who files a CMIR containing a material omission or misstatement. 
The civil penalty can be levied for not more than the value of the 
monetary instrument for which the report was required, although such 
penalty must be reduced by any amount forfeited under 31 u.s.c. §5317(b). 
This portion of the civil penalty provision can be very helpful when a 
large volume of currency is involved and criminal prosecution is not 
available. 

31 u.s.c. §532l(b) authorizes the Secretary of the Treasury to bring 
civil actions to collect civil penalties. 31 u.s.c. §532l(c) provides 
authority for the Secretary of the Treasury to remit any part of a civil 
forfeiture or civil penalty imposed under 31 u.s.c. §5317(b) or 
§532l(a)(2). This statute thereby provides a procedure to protect 
innocent third parties. 

9-79.270 Exemptions 

31 U.S.C. §5318, 31 C.F.R. §103.45, and 31 C.F.R. Part 103 
"Appendix--Interpretations and Exemptions" provide for certain exemptions 
from compliance with the reporting requirements. All transactions between 
domestic financial institutions are exempt. Domestic financial 
institutions can also request exemptions from the CTR requirements for 
large-volume customers. The Department of the Treasury has the power to 
grant or deny exemptions, and it maintains a list of all bank customers 
who have been granted exemptions. 

9-79.280 Dissemination of Financial Information 

31 u.s.c. §5319 provides that the Secretary of the Treasury may 
disseminate information from domestic financial transaction reports 
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(CTRs), export/import reports (CMIRs), and foreign financial agency 
transaction reports (FBAs) to other agencies for use in criminal, tax, or 
regulatory investigations or proceedings. Any information disseminated, 
however, must be received in confidence and can only be disclosed to 
persons utilizing the information for official purposes relating to the 
criminal, tax, or regulatory investigation or proceeding for which the 
information was sought. 

9-79.290 Treasury Financial Law Enforcement Center (TFLEC) 

The Treasury Financial Law Enforcement Center (TFLEC) serves as a 
centralized national clearinghouse and repository for criminal/financial 
intelligence and expertise. TFLEC is responsible for receiving, storing, 
analyzing, and disseminating all information collected pursuant to the 
Bank Secrecy Act. 

Upon the written request of a recognized domestic or foreign law 
enforcement agency, the Secretary of the Treasury can authorize TFLEC to 
provide information requested about a named subject or organization. 
Access to this information is predicated, however, on the requirement that 
the subject or subjects are bona fide targets of an ongoing criminal 
investigation. TFLEC information will not be provided to agencies outside 
the federal government for purposes of initiating investigations or 
providing leads in response to nonspecific requests. 

To obtain financial information from TFLEC, the head or designated 
representative of the requesting law enforcement agency, except the 
Department of Justice (see USAM 9-79.320, infra), should make a written 
request indicating the type of information desired. The request should 
state that the information is to be used in an ongoing criminal 
investigation or other proceeding. The request should be directed to: 
Commissioner of Customs, Treasury Financial Law Enforcement Center, 1301 
Constitution Avenue, N.W., Washington, D.C. 20229. 

9-79.300 BANK RECORDS AND FOREIGN TRANSACTIONS ACT (CONT.) 

9-79.310 Advising the Department of Justice 

The U.S. At torney should keep the Department of Justice advised 
respecting the developments in important Bank Secrecy Act cases as they 
arise. Telephone advice and assistance as to criminal sanctions and civil 
penalties may be obtained by calling the General Litigation and Legal 
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Advice Section (FTS 724-7144), the Fraud Section (FTS 724-7127), or the 
Narcotic and Dangerous Drug Section (FTS 724-7045), depending on the 
underlying nature of the investigation or prosecution. Telephone advice 
and assistance as to the seizure and forfeiture of monetary instruments 
may be obtained by calling the Asset Forfeiture Office (FTS 272-6420). 

9-79.320 Access 

The Currency and Foreign Transactions Reporting Act authorizes the 
Secretary of the Treasury to make information filed pursuant to its 
provisions available to any Department or Agency, but only "upon such 
conditions and pursuant to such procedures as he may by regulation 
prescribe." See 31 u.s.c. §5319. Consistent with this view, the 
Secretary of the Treasury has notified law enforcement agencies that 
access to information contained in the reports must be based upon an 
agency's "need in connection with an authorized criminal or regulatory 
investigation or proceeding." 

The Department of Justice has obtained an agreement from the 
Secretary of the Treasury to honor requests signed on behalf of the 
Attorney General by an Assistant Attorney General. U.S. Attorneys wishing 
to obtain information filed pursuant to the Bank Secrecy Act should submit 
requests to the Office of Enforcement Operations (FTS 633-3684). Requests 
should identify the particular information desired and describe the 
investigation in connection with which it is being requested. The Office 
of Enforcement Operations will forward such requests, in proper form, to 
the Treasury Department. 
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9-85.000 PlOrEX::I'I~ OF OOVEmMENl' INTEXiRI'IY 

9-85.100 BRIBE.RY (18 U.S.C. S201) 

9-85.101 Investigative Jurisdiction 

The FBI has primary jurisdiction aver investigations of bribery 
offenses involvin.;, p..iblic officials, as defined in 18 u.s.c. S201 (a). 28 
u.s.c. S535. 

9-85.102 Administerin.;, Section 

The Public Integrity Section of the Criminal Division is cssi<Jlled 
staff responsibility for those federal bribery statutes ~ich · dpply to 
public officials. 

9-85.110 Discussion of Offense 

Although there are a m.unber of federal statutes i:rohibiting bribery of 
federal officials, the nost frequently employed am rrost important iravi
sion is 18 u.s.c. S201. 'Ibis statute reaches bribery involvin.;, a p.iblic 
official or a ~rson "1o has been selected to be a p.Jblic official. 'lhese 
terms are defined in 18 u.s.c. S201 (a). '!he rourts have broadly construed 
public official: employees of the Euro~an Exchan,;Je System (Harlow v. 
United States, 301 F.2d 361 (5th Cir.) cert. denied, 371 U.S. 814 (1962)), a 
state employee ooldin.;, an appointment as a Market Administrator fran the 
Secretary of .Agriculture (United States v. Levine, 129 F. 2d 7 45 (2nd cir. 
1942)), a duly appointed am qualifierl exam1nin.;, {hysician for a local 
selective service OOard acting as such (United States v. Kemler, 44 F. Suw. 
649 (D.C. Mass. 1942)). Persons licensed by the federal g:>vemment to 
perform certain regulatory functions such as grain inspection (7 u.s.c. 
S450) have been successfully irosecuted tmder 18 U.S.C. S201. But in the 
case United States v. Del Toro, 513 F.2d 656 (2oo Cir. 1975), the rourt of 
appeals refused to exteoo the definition of the term to a city employee 
working on a federally funderl iroject with ultimate su~rvision in a federal 
agency. '!he Southern District of New York am the Criminal Division believe 
this case was wrcngly decided, thus, ~enever similar cases arise in other 
circuits, irosecution tmder 18 u.s.c. S201 is encouragerl. 

18 u.s.c. S201 also CD\Ters ~rsons "1o have been selecterl to be p.iblic 
officials, but "1o have oot been oonfirmed, am those officially informed 
that they will be oo selecterl. '!he question of ~at oonstitutes being 
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officially informed within the meaning of the statute has not been 
settled. 

18 u.s.c. S201 (b) prorvides for felony sanctions ~ainst '11hoever, 
directly or imirectly "oorruptly gives, offers or iranises anythin3 of 
value to any p.iblic official or person \litlo has l:Een selected to be a p.iblic 
official, or offers or iranises any p.iblic official or person selected to 
be a p.iblic official to give anything of value to any other person or 
entity, with intent (1) to influence any official actf or (2) to influence 
such p.iblic official or person ~ has been selected to be a p.iblic 
official to cx:mnit or aid in cx:mnitting, oollude in, or allow, any fraud, 
or make q:>pe>rtunity for the cx:mnission of any fraud, on the United States; 
or (3) to induce such p.iblic official or such person \litlo has l:Een selected 
to be a p.iblic official to d:> or anit to d:> any action in violation of his 
lawful duty." 18 u.s.c. S201 (b) is violated eYen trough the official 
offered a bribe is not oorrupted or the object of the tribe cannot be 
attained. United States v. Jacobs, 431 F.2d 754, 759-760 (2d Cir. 19'70), 
cert. denied, 402 U.S. 950 (1971). While a specific intent to influence 
official action Itllst be soown, it is not an element of the offense that the 
briber knew that the person to whan he/she was offering a bribe was a 
federal rather than a state official. (United States v. Jennings, 471 F.2d 
1310 (2rXI Cir.), cert. denied, 411 U.S. 935 (1973). 

18 u.s.c. S201 (c) prorvides for felony sanctions against \ltloever, being 
a p.iblic official or person selected to be a p.iblic official, directly or 
irXlirectly "oorruptly asks, a:>licits, seeks, accepts, receives, or agrees 
to receive anything of value for her or himself or for any other person or 
-entity, in return for: ( 1 ) being influenced in the perfonnance of any 
official act; or (2) being influenced to cx:mnit or aid in amnittin3, or to 
collude in, or allow, any fraud, or make q:>pe>rtunity for the cxmnission of 
any fraoo, on the United States; or ( 3 ) being induced to d:> or ani t to d:> 
any act in violation of his official duty." 18 u.s.c. S201(c) is violated 
even tlx:>ugh the :p.lblic official did not have ultimate decision making 
authority, prorvided that his/her crlvice arrl recarmerXlation oould be 
infiuential. United States v. Heffler, 402 F.2d 924 (3d Cir. 1968), cert. 
denied, sub nan., Cecchini v. United States, 394 U.S. 946 (1969). 

Both 18 u.s.c. S201 (b) arrl S201 (c) would reach situations involving a 
purely ministerial act, in view of the broad definition of "official act" 
in 18 u.s.c. S201(a). See United States v. Birdsall, 233 U.S. 223 (1914)f 
United States v. Irwin, 354 F.2d 192 (2d Cir. 1965), cert. denied, 383 U.S. 
967 (1966). 

Unlike 18 u.s.c. S201 (b) (1), 18 u.s.c. S201 (c)(l) is limited to the 
public official's "being influenced in his [own] performance ••• " E!f!Jilasis 
added. 
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Both 18 u.s.c. S201(b) and S201(c), unlike 18 u.s.c. S201(f) am 
S201 (g), reach situations \ltlere scrrething of value is designated for oome 
third party and mt the ?Jblic official to be oorrupted. 

18 u.s.c. s201 ( f) am S201 (g) deal with prohibited gratuities or 
•tips.• CorXJuct prohibited by 18 u.s.c. S201 (f) am s201 (g) may also fall 
within the scope of 18 u.s.c. S201 (b) am §201 (c). But 18 u.s.c. s201 (f) 
am S201 (g) oo mt require proof of a quid pro qoo or unlawful influence. 
For exanple, these subsections require the cpvernment to prove nerely that 
sanething of value was given to a ?Jblic official for or because of an 
official act perfonned or to be perfonned by said ?Jblic official, and the 
government d:>es mt have the burden of proving that the gratuity was given 
for the purpose of influencing that or any other official act. 18 u.s.c. 
S201(f) and §201(g) cover situations \ltlere gratuities are given or received 
for or because of an official act alre~y perfonned or to be perfonned. 18 
u.s.c. S201(b) and S201(c) only cx:wer situations \ltlere a tribe attempt or 
agreement is !We in oontemplation of scrre action to be performed. If a 
situation arises \ltlere an imividual has violated brio related subseetions of 
18 u.s.c. S201, for exanple 18 u.s.c. S201(c) am S201(g), a violation of 
both subsections oould be charged. Consecutive sentences o:>Uld oot, 
however, be i.nposed. 

18 u.s.c. S201(d),(e),(h) and (i) deal with witness bribery. '1he first 
two subsections are similar to 18 u.s.c. S201 (b) am §201 ( c), and the 
latter brio subsections are similar to 18 u.s.c. S201(f) am S201(g) am the 
above discussion of 18 u.s.c. S201(b),(c),(f), and (g) are, therefore, 
generally applicable to the witness tribery provision. 

18 u.s.c. S201 ( j) makes it clear that the subsections dealing with 
witnesses will not prohibit paynents to witnesses "'1ich are otherwise 
proper and lawful. 

18 u.s.c. S201(k) makes it clear that the provisions of 18 u.s.c. S201 
are mt m:!ant to supersede the obstruction~f-justice statutes. 

9-85.120 Sentencing 

In a:3dition to the i.nprisonment and fines set forth in 18 u.s.c. S201, 
the statute provides, in 18 u.s.c. subsection §201 (e), that upon conviction 
under 18 u.s.c. subsections S201 (b),(c),(d), or (e) the offemer may be 
disqualified fran holding any office umer the laws of the United States. 
Since the statute uses the phrase "may be disqualified," it \10Uld be 
advisable to call this ?"irase to the attention of the o:>Urt if disqualifi
cation fran holding office is sought. Under form:!r 18 u.s.c. SS202, 205, 
206, 207, the statutes stated that the defemant shall be disqualified fran 
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holding such office. 'nle Supreme Court in an-ton v. thited States, 202 
u.s. 344, 369-370 (1906), stated that this statute, 6Y its own force, 
without any statement in the judgment of a>nviction regarding disqualifi
cation, made ooe convicted \n3er the statute forever incapable of mldiBJ 
any office of tx:>nor, trust, or i;rofit . t.mer the cpvernnent of the United 
States. Drawing an analogy fran the Burton case, it might be arqued that an 
agency er department a>uld disqualicy a person a>nvicted t.mer the new law 
fran mlding office, even though the judgment of a>nviction did oot oontain 
a reference to disqualification. 'lb avoid problems in this regard, lDwever, 
it l«>Uld be ~isable to request the jtX)ge to state in the judgment of 
conviction that the defeooant is disqualified fran mlding office t.mer the 
United States. 

9-85.200 <nWLICTS OF INrEREST ( 18 u.s.c. S202 ~· SEX).) 

9-85.201 Investigative Jurisdiction 

The Federal Bureau of Investigation has primary jurisdiction Oller 
investigations of conflicts of interest violations set forth in 18 u.s.c. 
SS203, 204, 205, 207, 208, 209, 210, 211, 281 and 283. It is anticipated 
that many allegations of violations of the a>nflicts ·of interest statutes 
will be brought to the attention of the nePartment of Justice by the 
Inspectors General of the various departments ·am · a::Jencies, an'.l that in 
many instances the Office of the Inspector General reporting the allegation 
will have conducted sane preliminary investigation to detennine if referral 
of the matter to the Department of Justice is warranted. In such clrc:.-unr 
stances, questions will arise as to whether the FBI or the Inspector 
General should conduct any necessary ~ditional investigation or Wiether a 
joint FBI-Inspector General investigation is apprcpriate. Such questions 
sOOuld be resolved in acoordance with the •Policy Statement of the 
Department of Justice am its Relationship am Coordination with the 
Various Departments am Agencies of the United States" of June 3, 1981 
(~ USAM 9-42.502). 

9-85.202 .Administering Section 

On May 22, 1981, the Conflicts of Interest Crimes Branch was 
established within the Public Integrity Section of the Criminal Division to 
administer a00 to discharge the Criminal Division's responsibilities for 
the enforcement of federal conflicts of interest laws. Criminal Division 
Directive to the Staff ti:>. 85, May 22, 1981. '!be Conflicts of Interest 
Crimes Branch is charged with develcping am inplementing enforcement . 
policy CXXlcerning conflicts of interest crimes; assisting the u.s. 
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Attorneys with the investigation and prosecution of ronflicts of interest 
offenses; examining legislative proposals and instigating new legislation 
when such action is warranted; aoo servirr;J as the Criminal Division's 
principal conflicts of interest rontact person for the Off ice of legal 
Counsel, Office of Government Ethics, and the Inspectors General. '!he 
Director of the Conflicts of Interest Crimes Branch may be reached at Fl'S 
724-7137. 

9-85.203 Prosecutive Policy 

Allegations of violations of the federal conflict of interest laws 
should be thoroughly investigated. Sufficient investigation should te 
conducted to establish proof or the absence of p!:'CX>f of a ~laint or an 
allegation or to clearly slx>w that the issue cannot be resolved. If 
investigation results in proof of an offense, the offender should be 
prosecuted lD'lless there are strong reasons oot be prosecute. '!he 
offender's failure to profit fran his/her crime, and the fact that the 
offense did oot involve fraud against the c;pvernment are oot appropriate 
reasons for declining to prosecute ronflict of interest crimes. But, for 
exanple, "*ien it is unquestionably clear that a petit jury l«>uld acquit the 
of fender or if cdministrative disposition l«>uld be clearly nore ~opriate 
than prosecution, a decision ~ainst prosecution is ju.Stifiable. 

9-85.204 Office of Government Ethics' Responsibility for Conflicts of 
Interest Matters 

Title IV of the Ethics in Goverrunent kt of 1978 (Pub.L. 95-521, 
October 26, 1978) established the Office of Government Ethics within the 
Office of Personnel Management. '!he Director of the Office was vested with 
the responsibility of providinq overall direction of Executive Branch 
policies related to preventing conflicts of interest on the part of 
officers and employees of executive agencies. Pub.L. 95-521, Title IV, 
S402(a). Such responsibility includes the developnent, recarmendation, and 
interpretation of regulations governing ronflicts of interest and ethical 
problems, as well as the au~ity to render formal a:Jvisory q>inions on 
matters of general applicability and on important matters of first 
inpression "*iich involve the interpretation of application of 18 u.s.c. 
SS202-209. '!he Office of Personnel Management, upon reconmendation of the 
Director of the Office of Government Ethics, has pranulgated cnnprehensive 
regulations "*iich explain and ~lify the provisions of the post-employment 
restrictions of 18 u.s.c. S207. 5 C.F.R. S737.1 et~ In addition, the 
Director entered into an agreement with the ~Department of Justice, 
effective May 19, 1980, relating to the Office of Government Ethics' 
responsibility for renderinq formal advisory q:>inions. Under the terms of 
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that agreement, the Office of Governnent Ethics will CDnSult with the 
Criminal Division before reooering any a:Nisory cpinion oh-an actual or 
awarent violation of any <X>nflicts of interest law. If the Criminal 
Division determines to undertake a criminal investigation of the matter, 
the Office of Go\Ternment Ethics will refrain fran issuit'¥J any cpinion lntil 
the Criminal Division makes a prosecutive determination. Similarly, "1en 
an mvisory q>inion is sought in a matter mt involvir¥3 an actual or 
awarent violation of the law, the Office of Governnent Ethics has a.;Jreed 
to ...cµnsql t the Deparbnent of Justice Off ice of Legal Counsel before issuit'¥J 
any cpinion. '!be inportance of the ~eement to Departmental prosecutors is 
that once an a3visory cpinion has been issued, a person who is im7olved in 
the transactions or activity in question, or in a materially identical 
transaction or activity, am who relies lp:>n the a:lvisory cpinion in CJX>d 
faith, shall mt be subject to prosecution under the o::>nflicts of interest 
statutes. Another inportant flBlction of the Office of Gcwernnent Ethics is 
to consult, when requested, with agency ethics counselors am other respon
sible officials regardit'¥J the resolution of o::>nflicts of interest problems 
in Wividual cases. Pursuant to the regulations of the Office of Personnel 
Management, each agency nust establish a counseling service to irovide 
authoritative a3vice am guidance to erployees who seek a3vice am guidance 
on questions of oonflicts of interest am ethical stamards of cx:n3uct. 5 
C.F.R. S735.105. 'Any counselor in an a.;Jency counselir¥3 service may request 
assistance fran the Office of Go\Ternment Ethics in resolvin:J ex>nflicts of 
interest questions. 

Finally, l.nder 5 C.F.R. S737.1(c)(6), the hea3s of federal departnents 
am a.;Jencies are required to report substantiated allegations of violations 
of 18 u.s.c. S207 to the Office of Go\Ternment Ethics as well as to the 
Department of Justice. Criminal enforcerent of the pr0'7isions of 18 u.s.c. 
S207 remains the exclusive responsibility of the Attorney General. 5 
C.F.R. S737.1(a). 

9-85.205 Designated Agency Ethics Official for the Departnent of Justice 

The regulations of the Office of Personnel Managenent require each 
agency to have a designated agency ethics official (DAEX>) appointed by the 
hea1 of the agency to coordinate am manage the agency's ethics progran. 5 
C.F.R. S738.201 et ~· '!be Assistant Attorney General for Administra
tion has been deifgnated the agency ethics official for the Department of 
Justice. 28 C.F.R. S45. 735-26. '!be duties of the Assistant Attorney 
General for Administration as DAOO are set forth in 5 C.F.R. S738.203 am 
28 c.F.R. S45.735-26(b). 'lllese oonsist primarily of the responsibility for 
carryit'¥J out the Departnent 's ethics ·program, to include re\7iewit'¥J 
financial disclosure reports sul:mitted by the Departnent's arployees, as 
well as developing am ooooucting an education program am a counseling 
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program for Deparbnent enployees concerning all standards of cxn:3uct 
matters inclooing p:>st-employment matters. Any i;resent or fonner snployee 
of the Department of Justice who wishes to obtain general advice concerning 
his or her own i;resent or i;rop:>sed activities or financial transactions 
stould contact the Office of the Assistant Attorney General for .Administra
tion. If the Assistant Attorney General for .Administration believes that a 
particular request sh:>uld be answered by the Office of Government Ethics, 
there is a :Erocedure available for referring the question to that Office. 
5 C.F.R. S738.301(b). 

Finally, there is a i;rocedure whereby an Wividual may request a 
formal advisory opinion fran the Director of the Office of Government 
Ethics on a i;roposed cctivity or transaction. Such formal q:>inions are 
only issued with regard to ncn-hyp:>thetical situations which involve 
matters of general applicability or important matters of first imp:ession 
concerning the applicability of the conflicts of interest arrl starrlards of 
conduct laws and regulations. '!be procedure for requesting a formal 
advisory opinion is found at 5 C.F.R. S738.301 et~· 

9-85.206 Standards of Conduct Regulations Relating to Conflicts of 
Interest 

By Executive Order 11222 of May 9, 1965, the President required Agency 
heads to issue regulations establishing standards of cxn:3uct for their 
respective agencies. 'Ibis requirement is also found in the regulations of 
the Office of Personnel Management, 5 C.F .R. S735. 104. Such regulations 
inoorp:>rate, as standards of conduct regulations, the i;rohibitions of the 
conflicts of interest statutes in Chapter 11 of Title 18, u.s.c., arrl can, 
in ocme instances, p:ohibit a broader range of activity than the criminal 
statutes. A violation of a criminal conflict of interest statute, 
therefore, will ordinarily subject a federal employee to the risk of 
disciplinary action by his/her department or agency in addition to the 
criminal penalty imposed by the statute. 'Ibis dual nature of a conflict of 
interest violation underscores the need for swift investigative and 
prosecutive action by the Department of Justice, because in nost instances 
of conflicts of interest crimes the enployee's agency will need to p:otect 
its own q:ierations and funds by taking swift and appropriate disciplinary 
action against its snployee. Coordination between the :Erosecutor arrl the 
concerned agency will normally be necessary to insure that disciplinary 
action which might jeoi::erdize the criminal investigation is not initiated. 
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9-85.210 Definitiau; (18 u.s.c. S202(a), (b)) 

18 u.s.c. S202(a), for the pirpoees Of the a:>nflict of interest i:rovi
sions defines the term •special Goverment E!l'l'Ployee• and serves to 
establish a category of intermittent and tenporary personnel, as dist~ 
guished fran regular, full-time personnel. 'n1e term is defined to 
include officers and enployees of the legislative as well as the executive 
brand\, independent agencies, and the District of Coltl1t>ia Wio are 
enployed, with or without a:xrpensation, to perform duties either on a full
time or intermittent basis, for oot nore than 130 days in any period of 365 
consecutive days. 

In addition to the ctx:Ne persons, a part-time local representative or 
a Ment>er of Congress in the Member's tare district or state is classified 
as a special government enployee aren though his/her service exceeds the 
130 day standard. Similarly, a part-time United States MEl;Jistrate is a 
special enployee. 

The ex>nflict of interest ixovisions apply in general to officers of the 
Anned Forces on active duty. Section 202(a) provides, mwever, that a 
Reserve or National Guard officer, unless otherwise an officer or enployee 
of the United States, on a tour of active duty solely for training is a 
special goverment enployee. In cddition, a Reserve or National Guard 
officer ~ is serving involuntarily on extended active clJty is classified 
as a special goverment enployee. Enlisted members of the Arm:!d Forces are 
specifically excluded by 18 u.s.c. S202(a) fran the cxwerage of the CDl'lflict 
of interest statutes. 

Section 202(b) of 18 u.s.c., for the purposes of 18 u.s.c. ss205. am 
207, defines "official responsibility• to nean the direct ministrative er 
operating authority, ttlether intermediate or final, an:! either exercisable 
alone with others, and either personally or through subordinates to 
awrove, disapprove, or otherwise direct goverment action. The tetm is 
intended to cxwer supervisory personnel. 

9-85.220 carpensation (18 u.s.c. SS203 and 205) 

Section 203(a) of 18 u.s.c. prohibits the designated piblic officials 
fran directly or indirectly receiving, agreeing to receive, asking, 
demanding, soliciting, or seeking any cx:11pmsation for any services 
rendered or to be rendered either by the piblic officials or others, at a 
time ttlen they are piblic officials, in relation to any particular matter 
in ttiich the United States is a party or has a direct and substantial 
interest, before certain designated forums. Section 203(b) of 18 u.s.c. 
deals with the souce of the unlawful cnrpensation, and 18 u.s.c. S203(c) 
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prO\Tides for less restrictive prohibitions affecting special governnent 
errployees. 

section 205 of 18 u.s.c. deals pr:-imarily with uncntpensated services 
by federal officers arrl employees. '!here is, however, a pr:-ovision in 18 
u.s.c. S205( 1) that prohibits the receipt of any gratuity, or any share of 
or interest in any claim ~ainst the United States in ronsideration of 
assistance in the prosecution of such claim. '!he remaiooer of the statute 
bars uncntpensated services as cgent or attorney M'lich give rise to 
conflicts between the federal officer or employee's goverrrnental arrl 
private errployment. Members of O:>ngress are excluded fran the cxwerage of 
18 u.s.c. S205, but unlike 18 u.s.c. S203, in rourt services are cxwered by 
18 u.s.c. S205. 

It has been held that the agreement to receive prohibited 
carpensation, arrl the receipt thereof are distinct offenses under 18 u.s.c. 
S203. Burton v. Uiited States, 202 U.S. 344 (1906). 

Under 18 u.s.c. S203, it rust be sl'x>wn that the defen3ant hcrl 
"Jmowledge of the nature or purpose of the receipt" of the payment \lbile 
he/she was in one of the classes the"'.'ein enU1rerated. Uiited States v. 
Johnson, 419 F.2d 56 (4th Cir. 1969), oert. denied, 397 U.S. 1010 (1970); 
Uriited Staes v. Quinn, 141 F. Supp. 622 (S.D. N.l 1956). 

9-85.230 Exerrption of :Retired Officer of the Uruformed Services ( 18 u.s.c. 
s2o6> 

Section 206 of 18 u.s.c. pt:O\Tides that 18 u.s.c. SS203 aoo 205 do rX>t 
apply to a retired officer of the uniformed services of the United States 
(which includes the Public Health Service, arrl Coast arrl Geodetic Survey as 
well as the Army, Navy, Air Force, Marine Corps, arrl Coast Guard) while rX>t 
on active duty arrl oot otherwise an officer or errployee of the United 
States. In crldition, section 2 of Public Law 87-849 (Act of October 23, 
1962, 76 Stat. 116) prO\Tides for the retention of the pt"O\Tisions in funner 
18 u.s.c. SS281 aoo 283 which ~ply to retired officers of the armed, oot 
uniformed, forces of the United States. Urrler the pl'.'O\Tisions of 18 u.s.c. 
S281, a retired officer of the armed forces oot on active duty may l'X>t 
represent any person in the sale of anything' to the g::>vernment through the 
department in wose service he/she oolds a retired status. th3er the 
pr011isions of 18 u.s.c. S283, the retired officer is pt"chibited within two 
years ~xt after retirement to act as a.;Jent or attorney for pr:-osecuting or 
assisting in the prosecution of any claim cgainst the United States 
involving the Department in M'lose service he/she oolds a retired status, 
am is prohibited fran acting as cgent or attorney for pr:-osecuting or 
assisting in the prosecution of any claim cgainst the united States 
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inYOlving any S\lb.ject matter "1ich he/she was directly CX>mlected Ville in 
an active cllty status. 

Section 206 of 18 u.s.c. {r011ides also that 18 u.s.c. SS203 am 205 
shall not ai;:.ply to any person excepted by statute. 'lhe cxmparable 
pr011isions of former 18 u.s.c. SS281 am 283 contain similar exenptions. 

9-85.240 Disqualification (18 u.s.c. S207) 

Section 207 of 18 u.s.c., Viich restricts the activities in Viich 
former · Executive Branch officials may becare involved after leaving 
goyernment enployment, was revised by Congress as part of the Ethics in 
Goverrment Act of 1978. Title V, S501, Pub. L. 95-521 (October 26, 1978). 
Prior to the July 1, 1979, effective date of those revisions, two cdditional 
clarifying anerdtents to 18 u.s.c. S207 were made. Pub•L. 96-28 (June 22, 
1979). 'lhe anerrlments to 18 u.s.c. S207 ~e by the atx:Ne legislation d:> 
not apply to imividuals \Ibo left cpvernment service i;rior to the July 1 , 
1979, effective date of those csnerrlments ll'lless such an imividual- returned 
to cpvernnent service after that date. Title V, S502, Pub. L. 95-521 
(October 26, 1978). '!he legislative history of the Ethics in G0\1errment Act 
of 1978 sets forth the oongressional intent that imividuals "1o left 
g011ernment service prior to July 1, 1979, will continue to be subject to the 
former J;r011isions of 18 u.s.c. S107. S.REP. R:>. 95-170, page 49, reprinted 
in [1978] U.S. CDDE ~. & AD. NEWS 4625i H.R. REP. R>. 95-1756, p. 77, 
reprinted in [1978] U.S. OODE ~ & AD. NEWS 4393. 

The J;r011isions of former 18 u.s.c. S207 are of oontinuing inp:>rtance 
in several respects: first, the permanent disqualification {r011ision of 
former 18 u.s.c. S207(a) continues to apply to imividuals "1o left 
g011ernment service i;rior to July 1, 1979i secom, violations of former 18 
u.s.c. S207(b) were possible until July 1, 1980, an:! can be i;rosecuted 
until barred by the statute of limitationsi am third, violations of former 
18 u.s.c. S207(c) were possible until July 1, 1979, an:! can also be 
prosecuted until barred by the statute of limitations. '!he text of former 
18 u.s.c. S207 has been reprinted in this Chapter for reedy reference at 
USAM 9-85.249a. In cddition, those sections of the United States 
Attorneys' Manual wnidl dealt with the former statute have been reprinted 
at USAM 9-85.249b. 

The Office of Personnel Management's regulations, 5 C.F.R. S737.1 et 
~' J;r011ide guidance to federal cgencies about enforcement of the statute 
arxr-J;r011ide guidance to the individuals "1o are bound by its i;rohibi tions. 
The regulations were issued with the concurrence of the Attorney General 
arxl are oonsistent with the Attorney General's cpinion a-; to the oorrect 
interpretation of 18 u.s.c. S207. '!he regulations also oontain n.merous 
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illustrations of the rorrect awlication of 18 u.s.c. S207's i:rooibitions in 
specific cirCl.11\Stances. 

A discussion of 18 u.s.c. S207 as it awlies to employees of the u .s. 
Attorneys' offices have been prepared by the Executive Office for U.S. 
Attorneys. This has been incorp::>rated at USAM 10-2.669 et~· 

9-85.241 Permanent Disqualification 

Subsection (a} of 18 u.s.c. S207 prO'Vides, in part, a lifetime 
prohibition against a former government employee making any formal or 
informal appearance, or making any cxmnlll'lication inteooed to influence, on 
behalf of another person, in the cirClmlstances described below. The 
prohibition concerning appearances retains the i:rohibition on acting as an 
agent or attorney of 18 u.s.c. subsection S207(a} of the i:rior statute, but 
exparrls the types of prohibited acts to include any representational 
activity on behalf of another person in a tflysical appearance before an 
agency of the United States. The terms "agent or attorney, or otherwise 
represents" were inteooed by Congress to include appearances in any 
professional capacity, whether as attorney, consultant, expert witness, or 
otherwise. H.R. REP. No. 95-1756, P. 74, reprinted in (1978] U.S. CDDE 
CCNG. & AD. NEWS 4390. 

The i:rohibition against making any a::mnlll'lication on behalf of another 
person expa.OOs the prohibition of former 18 u.s.c. S207. It i:rooibits 
cooml.U'lications such as rorrespondence, telephone cal ls, or conveying 
material to the United States if such a::mnlll'lications are na:ie with the 
intent to influence. 

Such appearances anj cx:mnl.U'lications are prohibited by 18 u.s.c. 
S207 (a} if the appearances are before, or the cxmnlll'lications are to, an 
agency, department, court, court martial, or civil, military. or naval 
ccmnission, or officer or employee of the United States, or the District 
of Columbia; am if such ~arances or cxmnlll'lications are in connection 
with a particular matter involving a specific party or parties in which the 
United States or the District of Columbia is a p:lrty or has a direct anj 
substantial interest; am in which the former employee participated 
personally anj substantially at any time as a ~ernment enployee. 

Subsection (a} of 18 u.s.c. S207 does oot preclude p:>st-employment 
activities which may fairly be dlaracterized as oo nore than aiding a00 
assisting in the representation of another, a:> long as such assistnce is 
entirely in-lx>use a00 involves oo direct contact with the cpvernment in the 
form of an appearance or a comtl.U'lication. The Senate version of Subsection 
(a} of 18 u.s.c. S207, s.555, did prohibit the reooering of such aid or 

MARCH 30, 1984 
Ch. 85, p. 11 

1984 USAM (superseded)



UNITED STA'.lFS A'l"lQRNEYS' MARJAL 
TITLE 9--cRIMINM. DIVISICN 

assistance, b.lt the Conference camtittee a3opted the less stringent 
language of the House J;rOITision instead. H.R. REP. R:>. 95-1756, p. 74, 
reprinted in [1978] U.S. OODE crNG. & AD. ~ 4390. 

9-85.242 'I\«:> Year Disqualification of All Former Government Employees 

Subsection (b)(i) of 18 u.s.c. S207 pr01Tides a two-year i;rooibition 
for all former <,p1ernment employees regarding the same kirrl of appearances 
a00 ccmnunications described in US.AM 9-85.241, supra, but with respect to 
any particular matter ~ich was actually pelili.ng under the former 
employee's official responsibility within a period of ale year i;rior to the 
termination of such responsibility. Whereas the permanent disqualification 
of 18 u.s.c. S207(a) of the statute <bes oot apply lltless the former 
g01Ternment employee ha:J personally am substantially participated in a 
particular matter, the smrter disqualification of 18 u.s.c .. ·f207(b) (i) 
awlies to that IX>tentially broader class of particular matters ·"1ich · ha:J 
been under a former <,p1ernment employee's official responsibility. 

The term "official responsibility" is defined in 18 u.s.c. S202(b). 
Under the Office of Personnel Management's regulations, the scope of an 
employee's official responsibility is ordinarpy determined by th:>se areas 
assigned by statute, regulation, executive order, job description or 
delegation of authority. '!be term includes authority for planning, 
organizing, am ex>ntrolling matters, rather than aftOOrity to review or 
make decisions on ancillary aspects of a matter. 5 C.F.R. S737.7(b). 

The regulations also clarify that a former cpvernment employee is 
barred by 18 u.s.c. S207(b)(i) fran representing another as to a particular 
matter, notwithstarx:ling that as a <,p1ernment enployee the irrlividual was 
not aware that the matter was perrling under his/her official responsibility. 
However, a i;rosecution under this subsection l«>llld require i;roof that, at 
the time of the former employee's representations/acts, the irrlividual was 
aware that the particular matter ha:J been under his/her official responsi
bility during the final year of his/her <,p1ernment employment. '!he regula
tions exhort former employees ~ suspect or have reason to believe that a 
particular matter may have been under their official responsibility to make 
further inquiry. 5 C.F.R. S737.7(b)(4). 

The words "actually perrling" in 18 u.s.c. S207(b)(i) nean that the 
disqualification arises only if the same particular matter was in fact 
referred to or under oonsideration by persons within the employee's area of 
responsibility. A former employee is not barred fran representing another 
in a particular matter nerely because hi$/her official responsibility 
included responsibility for the same general types of matter eo that the 
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particular matter a::>uld have been l.llder his/her official responsibility. 5 
C.F.R. S737.7(c). 

Finally, ~ with 18 u.s.c. S207(a), the prohibition of 18 u.s.c. 
S207 ( b )( i) c:X>es not preclude p:>st-employment activities which a::>nSist of 
aiding am assisting in the representation of another which involve no 
direct contact with the government in the form of an appearance or a 
camtunication with the intent to influence. 

9-85.243 '!he Concept of the Senior Employee 

The prohibitions of subsections (b)(ii) am (c) of 18 u.s.c. S207 
apply to former senior employees. 'Ibis concept is defined by 18 U.S.C. 
S207(d) to include three classes of officers am employees: 

A. 18 u.s.c. S207(d)(1)(A): Enployees paid under the Executive 
Schedule Pay Rates or at a Comparable Rate 

These are set forth in 5 u.s.c. SS5311 to 5318, am are to be distin
guished fran the General Schedule Pay Rates, or "G.S. ~vels" which are 
found at 5 u.s.c. §5331 et ~ '!here ~e five pay levels in the 
Executive Schedule. ~vel I positions are the Cabinet p:>sitions, including 
the Secretaries of the major departments am the Attorney General. 5 
u.s.c. §5312. ~vel II includes the Secretaries of the Air Fbrce, Army, 
am Navy, as well as certain Dep.ity Secretaries, Directors, Chairpersons, 
am Administrators of various departments am a:Jencies. 5 u.s.c. S5313. 
Level III positions l.D'lder 5 u.s.c. S5314 include various Under Secretaries, 
Chairpersons, am Dep.ity .Administrators. ~vel IV positions under 5 u.s.c. 
S5315 include other Assistant Secretaries, Dep.ities, General C0tmsels, 
Inspectors General, am Members of a variety of Boards, Camnissions, am 
Councils as well as 9)ltle u .s. Attorney p:>sitions. Finally, ~vel v 
positions were paid $58,500 per annum as of October 1, 1980, tnder 5 u.s.c. 
S5316, am included. other Inspectors General, General Counsels, Assistant 
Directors and various Commissioners, Directors, Deputies, and 
Administrators. 'Ibis last cm::>unt is significant because Senior Employees 
include any officer or employee receiving a rate of pay under other 
authority ronparable to or greater than that set forth in the Executive 
Schedule. '!be I;ilrase "under other authority" is currently interpreted by 
the Office of Government Ethics as not including any employee paid under 
the General Schedule. '!bus, all senior employees fran within the ranks of 
General Schedule employees are subject to designation p.irsuant to 18 u.s.c. 
S207(d) (1) (C), discussed infra, am are not designated by ~ration of 18 
u.s.c. S207(d)(1)(A). 
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B. u.s.c. S207(d)(1 )(B): Senior camdssioned Officers of the Uniformed 
Services 

'lbese are the officers in pay grajes 0-9 ard 0-10 as set forth in 37 
u.s.c. S201. '!hat statute defines the followir¥J J,X>Sitions: 0-9 includes the 
ranks of Lieutenant General in the Army, Air Force, ard Marine Corps, the 
rank of Vice .Admiral in the Navy, Coast Guard, arrl Enviroomental Science 
Services .Administration, am the p:>sition of Dep.ity Sul.'geon General in the 
Public Health Service~ 0-10 includes the ranks of General in the Army, 
Air _Force ard Marine Corps, .Admiral in the Navy, COast Guard ard 
Enviroomental Science Services .Administration, ard the p:>sition of Surgeon 
General in the Public Health Service. 

C. 18 u.s.c. S207(d) (1) (C): &rployees in positions involving 
significant decision-making or supervisory responsibility 

These p:>sitions are designated by the Director of the . Office of 
Government Ethics. lt>wever, the Director may all.y designate J,X>Sitions fran 
within oertain classes of p:>sitions which involve significant decisi~ 
makir¥J or supervisory responsibility. 'Ihus, the Director may designate 
positions fran those: 

1. For which the basic pay rate is equal to or greater than that 
of a GS-17 am which are not oovered by 18 u.s.c. S207(d)(1 )(A) or 
S207(d)(1 )(B), ~· (An Wividual 's basic rate of EBY is to be 
determined by his/her GS level alone, without regard to his/her step or 
any ceiling limitation imp:>sed by law. 5 C.F.R. S737.25(b)(4))~ 

2. Which are part of the Senior Executive Services (SES)~ or 

3. Which are active duty ccmnissioned officers ~signed to pay 
graje 0-7 (Brigajier General, Rear Admiral, lower half, ard C<moodore, 
am Assistant Surgeon General having rank of Brigajier General) or to 
pay gra:3e 0-8 (Major General, Rear Admiral, ~r half, Dep.ity Surgeon 
General, am Assistant Surgeon General having rank of Major General) • 
These two pay grajes are defined by 37 u.s.c. S201. 

The Director of the Office of Government Ethics must designate oo an 
amual basis which p:>sitions within the akx>ve three categories involve 
significant decision-making or supervisory responsibility. 'lbese designa
tions ~ar at 5 C.F.R. S737.33 for each federal e13ency. For example, the 
designation for the Department of Justice includes all U.S. Attorneys ~ 
are eligible to be so designated because their J,X>Sitions are within the 
Senior Executive Service. 
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9-85.244 Two Year Disqualification for Senior Employees 

Subsection (b) (ii) of 18 u.s.c. S207 pr011ides a brio-year trohibition 
affecting only senior employees (see USAM 9-85.243, supra, for a discussion 
about "Senior Employees") regarding representing others, or aiding arrl 
assisting in the representation of others by personal tresence at any 
fonnal or infonnal appearance before the United States as to matters in 
which a senior employee participated personally am substantially at any 
time as a <pvemment employee. C.ongress inteooed the words "by personal 
presence at" to oonvey the ireaning that the trohibition on aiding am 
assisting applies atl.y to the former senior employee's P'lysical iresence at 
a fonnal or infonnal appearance. Hence, the bar would oot apply to oral or 
written a:mnunications such as conveying material to the United States, 
teleptx>ne calls, correspondence, or aiding in the i:reparation of a brief. 
H.R. REP. r«>. 96-115, p. 6 (May 2, 1979), reprinted in [1979] U.S. CDDE 
CCN;. & AD. NEWS 328-333. such a:mntmications, l'Dwever, mc;iy still be 
barred under 18 U.S.C. S207(a) (see USAM 9-85.241, supra.) 

The trohibition of 18 u.s.c. S207(b)(ii) is designed to i:revent a 
former senior employee fran playing any auxiliary :role during a negotiation 
proceeding or similar transaction with the cpvemment, so that the former 
senior employee cannot leoo his/her personal influence to the resolution of 
the matter or even appear to do so. 5 C.F.R. S737.9(b). 

9-85.245 cne Year Disqualification for Senior Employees 

An crlditional trohibition affecting only senior employees is that of 
subsection ( c) of 18 u.s.c. S207. '!his subsection is designed to pr011ide a 
reasonable "oooling off" period of one year between the time a senior 
employee leaves his/her department or agency arrl the time he/she may 
reappear before the same department or agency in his/her i:rivate oapacity, 
either on behalf of hi.nv'herself or a client. S. REP. NO. 95-170, p. 49, 
reprinted in [1978] U.S. ())DE CXNG. & AD. NEWS 4265. '!he i:rohibition 
exteoos to any matter peooing before a senior employee's former department 
or agency including new matters, but 18 U.S.C. S207(c) does not i:rohibit 
aiding, assisting, or consulting on matters peooing before his/her former 
agency, pr011ided the former senior employee has oo contact with that cgency, 
either in person or ~ oral or written a:mntmication with the intent to 
influence. ftbreover, the trohibition would exteoo to all such contacts with 
the senior employee's former agency, regardless of \rtbether the matter is 
actually peooing before such cgency, as long as the agency has a direct arrl 
substantial interest in the particular matter, 'lltlerever it is peooing. 
Unlike 18 u.s.c. S207(a) arrl (b), 'lltlich exteoo only to particular matters 
involving specific parties, the cxwerage of 18 u.s.c. S207(c) is not limited 
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to particular matters involvi.B3 a specific party cc parties. Any particular 
matter would be cxwered whether or oot a part has been identified. 

The prdlibition of 18 u.s.c. S207(c) does oot apply, h:>wever, mless 
the particular matter involves an actual or potential dispute, or an 
application or sut:mission to obtain governnent ruli.B3s, benefits, or 
approvals, because these are the types of situations Wiich present the 
appearance that personal influence and the mfair use of inside information 
gained by a senior enployee's government affiliation are decisive. 5 
C.F.R. S737.11(e)1 see, 5 C.F.R. S737.1(c). Also, the Senate Report 
indicates that 18 u.sr. S207(c) does oot aR>lY to legislative activities 
by fonner officials. s. ~. R>. 95-170, p. 49, reprinted in (1978) u.s. 
CODE ax;. & AD. tEWS 4265. 

There are sane significant exceptions Wiich apply ooly to the prohibi
tion of subsection (c) of 18 u.s.c. S207: 

First, subsection (c) is the ooly prohibition in 18 u.s.c. S~07 which 
does oot apply to a special government mployee, as that teen is defined in 
18 u.s.c. S202(a), provided that special cpverrwnent mployee has served in 
his/her governnent position for less than sixty days in a given oalerrlar 
year. 

Secord, 18 u.s.c. S207(c) cbes oot apply to a funner senior mployee 
while he/she is an elected official of a state or local governnent. 18 
u.s.c. S207(d)(2)(A). 

'lhird, 18 u.s.c. S207(c) does oot aR>lY to a fonner senior enployee 
who is principally occupied or enployed with a state or local agency, an 
accredited institution of higher education, or oertain mspitals or medical 
research organizations, as loD:J as his/her appearance or carmunication is 
on behalf of such ~ency, institution, or organization. See 18 u.s.c. 
S207(d) ( 2) (B). 

Fourth, 18 u.s.c. S207(c) does oot prevent a funner senior mployee 
fran appeariD:J before or carmunicatinq with his/her fonner agency on 
matters of a personal and individual nature, such as personal incane tax or 
pension benefits. 18 u.s.c. S207(i). 

Fifth, 18 u.s.c. S207(c) does oot prohibit a funner senior enployee 
fran making or providing a statement based on his/her own special knowledge 
in the particular area that is the subject matter of the statement, as lorr;t 
as he/she receives oo cnnpensation in cxxmection with the statement. 18 
u.s.c. S207( i). 'lhus a fonner senior official is oot barred fran e.xpressinq 
his/her own views to his,lher fonner agency, fran prOYidiD:J information "'1en 
requested by his/her fonner ~ency on a matter in "'1ich he/she had been 
involved as a government mployee, or fran reccmnerrliD:J saneone for 
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enployment with his/her former ~ency based on his/her own personal 
knowledge of that person. 5 C.F.R. S737.11(i). 

Sixth, the operation of the 18 u.s.c. S207(c) bar can be limited to 
less than the entirety of a department er ~ency. '!his limitation reflects 
the a::>ngressional belief that given the CXJTplexity am size of s:ne execu
tive departments, it ~d be tmfair to apply a department-wide me-year 
ban to former senior employees of an entity \lbich in reality is separate 
and distinct fran its parent department or ~ency. Con:Jress felt there was 
little danger that former senior erployees of such a separate and distinct 
entity could exercise undue influence o.rer officials in other mits of 
their department. s. REP. R:>. 95-170, p. 154, ~rinted in 1978 U.S. <DDE 
CCH2. & AD. NE}qS 4370. Consequently, two ne anisms . ror limiti1'¥3 the 
operation of 18 u.s.c. S207(c) have been provided. '!he first is found at 
18 u.s.c. S207(d)(1)(C), \lbich provides that the Director of the Office of 
Governnent Ethics may limit the operation of 18 u.s.c. · S207 ( c) to permit 
former senior erployees of a separate rureau er department within. an ~ency 
to have cx:mnunications with and appearances before other sepat'Cite aid 
unrelated rureaus and departments within the same parent ~ency. 'lb oo s:>, 
the Director rust determine that there exists oo El)tential for the use of 
undue influence or tmfair ajvant~e. '!he designations of such separate 
cacponents of ~encies pursuant to 18 u .. s.c. S207(d) ( t) (C) are found at 5 
C.F.R. S737.32; and ~ld, for exarrple, make each Division in the 
Department of Justice and each u.s. Attorney's office a separate a:rnponent 
of the Department of Justice. 

The second nechanism for lj.miting the operation of 18 u.s.c. S207 ( c) 
is found at 18 u.s.c. S207(e) which rccwides that the Director of the 
Office of Goverrurent Ethics may accanplish the same effect as ll'lder 18 
u.s.c. S207(d) ( 1) (C) by designating as separate a statutory ~ency or 
bureau "1ich exercises distinct and separate functions fran those of other 
organizational tmits within its parent ~ency. A former senior employee of 
such a designated tmit '1«>Uld then be free of the restrictions of 18 u.s.c. 
S207(c) with regard to the rest of his/her former ~ency. 18 u.s.c. 
S207(e) specifically rccwides, tnwever, that such a designation would oot 
awly to a former he~ of the. designated tmit or to a former senior 
enployee ~ose official responsibilities included the designated mit; they 
would still be fully lx>und ~ the prohibition of 18 u.s.c. S207(c). '!he 
designations permitted by 18 u.s.c. S207(e) are found at 5 C.F.R. S737.31. 
Within the Department of Justice, the designated ~encies include INS, DEA, 
FBI, the Parole Carmission, and the Bureau of Prisons. Essentially, the 
difference between 18 u.s.c. S207(d) ( 1) (C) arrl 18 u.s.c. S207(e) is that 
the latter can only ~ply to a suq>art of an ~ency that has been created ~ 
statute, as cpposed to having been created a3ministratively. 
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9-85.246 Exceptions 

Subsection ( f) of 18 u.s.c. S207 CX>ntains an exception to the i;rohibi
tioos of 18 u.s.c. S207(a), (b), ard (c) of the statute regarding the 
furnishing of scientific or technological information by former cp.remnent 
employees. 'Ibis exception allows former cpvernment employees to maka 
oamunications solely for the purpose of furnishing scientific or 
technological information to the cpvernment wit:OOut regard to the various 
disqualificatioos iJnix>sed by 18 u.s.c. S207, EX"CNided the former employee 
c.unplies with the i;rocedures for such cxmnunications EX'anulgated by the 
particular department or agency with which he/she is cxmnmicating. An 
exenpted cxmnunication is oot limited to the actual furnishing of scientific 
or technological infonnation, but inclooes an inquiry to detennine the type 
or fonn of information required. 5 C.F.R. S737.15(a). 

The exception of 18 u.s.c. S207(f) also EX"CNides a means to exempt a 
particular former employee fran the EX"ohibitions of the statute lobere the 
former employee has outstanding qualifications in a scientific, 
technological, or other technical discipline. 'Ibis method would pennit 
such a former employee to cxmnunicate with a department or agency if the 
head of the department or a;Jency p.iblishes a certification in the Federal 
Register that the former employee is g) qualj.fied, that he/she is ~ing 
with n!Spect to a particular matter lobich requires such qualifications, am 
that the natiooal interest would be served by such former employee's 
participation. 'Ibis certification exenption soould be used only lobere the 
former employee's involvement in a matter is needed oo g) a:>ntinuous arrl 
canprehensive a basis that a:mpliance with an agency's usual EX"ocedures for 
furnishing scientific or technical information would be b.Jrdensane arrl 
impractical. 5 C.F.R. S737.17(b). 

9-85.247 Partners 

The only EX"ohibition in the federal a:>nflicts of interest statutes 
regarding the activities of partners of current officers arrl enployees of 
the executive branch is found at 18 u.s.c. S207(g). 'lbe EX"ohibitioo 
relates to partners of curn!nt employees ooly; there is oo oorrespording 
prohibition imputed to the partners of former executive branch enployees. 
5 C.F.R. S737.21(b). 

'lbe former 18 u.s.c. S207 expressly stated that it a:>ntained the ooly 
i;rohibitioo affecting partners, but that language was dropped by Congress 
in the aneooed 18 u.s.c. S207 upon the a:3vice of the Department of Justice 
that the language was unnecessary; otherwise, the i;rohibition ruating to 
partners was inteooed to be unchanged in substance fran the former 
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prohibition. s. REP. t<t>. 95-170, p. 155, reprinted in 1978 U.S. CXDE a:H;. 
& AD. lDS 4371. 

Subsection (g) of 18 u.s.c. S207 in its pc-esent form pc-ohibits a 
partner of an officer or employee of the executive brandl, :imepeooent 
agency, or of the District of O:>ltmlbia, includiD;J a special cpsvernment 
employee, to act as a:Jent or attorney for anyone before the United States 
in connection with any particular matter in "1idl the United States is a 
party or hCk3 a direct am substantial interest, am in Viich the enployee 
participates or has participated personally arrl substantially as a cpsvern
ment enployee or which is the subject of his/her official responsibility. 
The pc-ohibition of subsection (g) is oot limited to particular matters 
involving a specific party of parties. Ullike subsections (a) am (b) of 
18 u.s.c. S207, which exteoo only to particular matters involviD;J specific 
parties, the disqualification in 18 u.s.c. S207(g) exteoos to any particular 
matter whether or oot a party has been identified. 

The ?"irase "before any department, a:Jency, CDUrt, CDUrt-martial, or 
any civil, military, or naval cxmnission of the United States or the 
District of O:>lumbia or any officer for employee thereof ••• ", Viich Jilrase 
ltOOifies "acting as a;Jent or attorney," has been crlded to the \!Ording of 
the former statute as it cg:>lied to partners. 'Ibis crlditional language 
conforms the \IOrdiD;J of 18 u.s.c. S207(g) to that of 18 u.s.c. S207(a) am 
(b), but does oot change the substance of the pc-ohibition in the new 
statute to that which ~plied to partners under the former 18 u.s.c. S207. 
It does, however, negate the inplication that existed, wit.OOut that 
language, that the raB]e of activity pc-ohibited for partners l.llder 18 
u.s.c. S207 was br~er than the raB]e of activities pc-ohibited for current 
gO'lernrrent employees under 18 u.s.c. S205. See B. 19.NNIN:;, FEDERAL 
COOFLICT CF INI'EREST ~at 205-207 (1964). 

9-85.248 Criminal am Administrative Sanctions Under 18 u.s.c. S207 

Violations of 18 U.S.C. S207(a), (b), am (c), which apply to former 
901Jernment employees, are punishable by a maximLDn $10,000 fine, or two 
years :inprisorunent, or both. A violation of 18 u.s.c. S207(g), which 
applies to partners of current cpsvernnent employees, is a misdemeanor 
punishable by a maxim..nn $5,000 fine, or ooe year inprisorment, or both. 

In crldition to the criminal penalties, 18 u.s.c. S207(j) also p!:'O'lides 
that a former enployee found to have violated 18 u. S. C. S207 (a) , ( b) , or ( c) 
may be barred fran having any cxmnunications with, or fran making any 
appearances before, the former ~ency oo any peooiD;J matter for up to five 
years, or may be subject to other apprq>riate disciplinary action. Sudl 
action may ooly be taken after ootice am an qJpe>rtunity for a hearing, am 
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after a finding by the hea3 of such department er ~ency that a violation 
has occurred. 'ttle resulti.BJ disciplinary !ction inposed is subject to 
review by the apprcpriate United States District Court. General i::rooedures 
awlicable to such cdninistrative enforcement of 18 u.s.c. S207 are found at 
5 C.F.R. §737.27. 

one inportant feature of the cdninistrative disciplinary remedy is 
that it mst be taken by the ~ency Viich arployed the former cpvemnent 
offical, regardless of Viat ~ency is the subject of the former arployee's 
ccmnunication or appearance in violation of the statute. In nost instances 
involviBJ a violation of 18 u.s.c. S207 (a) or (b), am in all instances 
inplicatiB] 18 u.s.c. S207 ( c), the ~ency oontacted by the former enployee 
will, in fact, be his/her own e1:3ency. Yet in th:>se instances Viere a 
particular· matter is pending in an cqency other than an individual's former 
agency, the violation of 18 u.s.c. S207(a) or (b) would mt necessarily 
involve a rontact with the former ~ency at all. 

9-85.249 &mnary of Prooibitions oo Activities of Former Enple>yeeS 

The following is a surrmary in dlart form of the restrictions l.03er 18 
u.s.c. S207 which apply to the activities of former cpverranent enployees. 
The dlart is pro11ided 3S a limited reference ooly1 for a nore detailed 
description of a particular prooibition, one Slx>uld refer to the awro
priate preceding .section regarding the appiicable prooibition of the 
statute. '1'he dlart does oot take into acoount any of the exceptions l.03er 
the statute \lbich might apply to a specific situation. 
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Former officers am enployees of Executive Brandl, of any 
Independent Agency of United States, er of District of 
Colurrt>ia, "'1o left after June 30, 1979 

Who are 001' senior 
enployees under 18 u.s.c. 
S207(d). 

Who are senior enployees 
under 18 u.s.c. S207(d). 

~strictions as to new 
matters ard mattersOOt 
formerly l.Klder official 
responsibility or in 
wich m personal and 
substantial 
participation 

No restrictions apply to 
any activity. 

If matter is perxiing before 
former ~enc.y, for one year 
may rX>t act as 51ent or 
attorney cr otherwise 
represent in an appearance, 
or cxxrrnunicate with intent 
to iilfluenoe. 18 u.s.c. 
S207(c) (R> re6trictioo on 
otherwise aidirg an3 
assisting) 

~trictions as to 
matters 
iiif 

in \Illich 
~ted ijrsonally 

tanti ly. 

May never act as ~ent or 
attorney or otherwise 
represent in an 
appearance, or cxmnunicate
with intent to influeno:!. 
18 u.s.c. S207(a). 

(No restrictioo on 
otherwise aiding and 
assisting.) 

May never act as agent or 
attorney or otherwise 
represent in an appearance, 
or cxmnunicate with intent 
to influence. 18 u.s.c. 
S207(c) 

Also, for two years, may 
not represent or aid in 
representil'Vj by personal 
presence at an appearance. 
18 u.s.c. S277(b)(ii) 

(No restriction oo 
otherwise aidil'VJ ard 
assisting.) 

~trictions as to 
matters \Illich were 
actually pending under 
official responsibility 
within one year prior to
termination of that 
responsibility. 

For ~ years may not act 
as agent or attorney or 
otherwise represent in an 
appearance, or cxmnunicate
with intent to influence 
18 u.s.c. S207(b)(i). 

(R> restrictioo on 
otherwise aidil'VJ ard 
assisting.) 

For two years may not act as 
agent or attorney or an 
otherwise represent in 
appearance, or cxmnunicate 18 
with intent to influence. 
u.s.c. S207(b)(i) 

(R> restrictioo oo otherwise 
aidin;J an3 assistil'Vj.) 
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9-85.249-a Former 18 u.s.c. S207 

The following is the text of former 18 u.s.c. S207 which ex>ntinues to 
apply in the cirCll'RStances described in USAM 9-85.240, supra: 

18 u.s.c. S207. Disqualification of former officers arrl 
employees in matters oonnected with former 
duties or official responsibilities; 
disqualification of partners 

(a) Wl'x>ever, having been an officer or employee 
of the executive branch of the United States Govern
ment, or any iOOepeooent agency of the United States, 
or of the District of Coll.ltlbia, inch.ding a special 
Government employee, after his employment haS ceased, 
knowingly acts as agent or attorney for anyone other 
than the United States in ex>nnection with any judicial 
or other p:-oceeding, awlication, request for a ruling · 
or other determination, contract, claim, oontro1Tersy, 
charge, accusation, arrest, or other particular DBtter 
involving a specific party or parties in which the 
United States is a party or has a direct and 
substantial interest am in which he participated 
personally am substantially as an officer or employee, 
through decision, apprQYal, disapproval, reccrrmeooa
tion, the reooering of cdvice, investigation or other
wise, while so employed, or 

( b) WOOever, having been oo employed, within ooe 
year after his employment has ceased, appears 
personally before any oourt or department or agency of 
the Government as agent, or attorney for. anyone other 
than the United States in connection with any 
proceeding, awlication, request for a ruling or other 
determination, contract, claim, controversy, charge, 
accusation, arrest, or other particular matter 
involving a specific party or parties in which the 
United States is a party or directly am substantially 
interested, am which was under his official responsi
bility as · an officer or employee of the Government at 
any time within a period of one year p:-ior to the 
termination of such responsibility--

Shall be fined not nore than $10, 000 or imprisoned 
for oot nore than two years, or toth Provided, that 
nothing in subsection (a) or (b) prevents a former 
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officer or employee, including a former Government 
employee, with outstarrling scientific or technological 
qualifications fran acting as attorney or cgent or 
a:wearing personally in ex>nnection with a p:lrticular 
matter in a scientific or technological field if the 
heaj of the department or cg ency ooncerned with the 
matter shall make a certification in writing, :i;:ublished 
in the Federal Register, that the national interest 
would be served by such action or appearance by the 
former officer or employee. 

(c) Whoever, being a partner of an officer or 
employee of the executive branch of the United States 
Government, of any indepeooent ~ency of the United 
States, or of the District of Columbia, including a 
special Government employee, acts as cgent or attorney 
for anyone other than the United States, in ex>nnection 
with any judicial or other p:oceeding, application, 
request for ruling or other determination, contract, 
claim, controversy, charge, accusation, arrest or other 
particular matter in \okiich the United States is a p:lrty 
or ha:l a direct arrl substantial int~rest arrl in \okiich 
such officer or employee of the Government or special 
Government employee participates or has p:lrticipated 
personally arrl substantially as a Government employee 
through decision, at:Pl'O'Y..9l, disapproval, recanmeooa
tion, the reooering of a:Ivice, investigation, or othe~ 
wise, or which is the subj'ect of his official 
responsibility~ 

Shall be fined not nore than $5,000, or irn{J["isoned 
not nore than ooe year, or tx:>th. 

A partner of a present or former official or 
employee of the executive branch of the United States 
Government, of any indepeooent ~ency of the United 
States, or of the District of Colunt>ia or of a i;resent 
or former special Government employee shall as such be 
subject to the pt"OVisions of 18 u.s.c. S203, S205, arrl 
S207 of this title ooly as expressly i;rovided in 18 
u.s.c. S207(c). 

9-85.249-b u.s. Attorneys' Manual Sections Dealing with Former 18 u.s.c. 
S207 

Reprinted below are the pt"ovisions of the United States Attorneys' 
Manual wich dealt with former 18 U.S.C. S207: 
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(A) Fonner 9-85.241 Pennanent Disqualification 

Subsection (a) of Section 207 prCNides that a for:mer officer 
or employee of the executive tranch, any Wepeooent cgency, or 
the District of Cohinbia, including a special cpvernnent 
employee, is permanently barred fran knowingly acting as a]ent or 
attorney for anyone other than the United States in any particu
lar matter involving a specific party or parties in "'1ich the 

he.Jshe-
United States is a party or has a direct am substantial 

--7 interest am in which (He) participated substantially as a 
gCNerrunent officer or erc>foyee. Section 207 (a) imposes a 
life-time bar oo the designated activities. Section 207(a) 
replaces the pirase "claim ~ainst the United States" which 
was narrowly CXXlStrued in United States v. Bef9son, 119 F.su:w. 
459 (D. D.C. 1954) with the iiiI'ase "any Judicial or other 
pc-oceeding' awlication, request for a ruling or other detetli)i
nation, CX>rltract, claim, CX>rltrc:wersy, charge, accusatiOn, 
arrest or other particular matter involving a specific Pa.rty 
or parties ••• " in which the c,:pvernment has an interest. 

The subsection requires that · the United States be a party or 
directly am substantially interested in the matter. '!he statute 
also substitutes a "participation" test oo . the part of the 
employee for the test under pc-ior law involving "directly 
connected" employment. '!be disqualification applies to matters 
in which the former employee "participated personally am 
substantially as an officer or employee, through decision, 
awrCNal, disawroval 1 reoc:mneooation, the remering Of a:Jvice 1 

iil\Testigation, or otherwise." Former Attorney General Katzenbach 
cited the following as an example of personal am substantial 
participation: 

••• if it's the Attorney General 's ••• judgement that 
a ••• suit be brought, I \!Olld SUfP'.>Se that he \!Olld be 
participating personally am substantially' because 
after all that is the decisive question. Ard it \!Olld 
seen to ~ in that instance certainly he \!Olld have 
participated personally am substantially because he is 
the fellow who threw the switch, am it cbesn't seem to 
~ you can do nuch llDre than that. 

Hearings before the Antitrust Subcarmittee of the Camlittee oo the 
Judiciary, Ibuse of Representatives, 87th Cong., 1st Sess. at p. 77. 
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(B) Former 9-85.242 Matter under Official Responsibility - One 
Year Disqualification 

Subsection (b) bars a former employee of the executive 
branch, independent l!g~, or District of Collri:>ia, for a period L h 
of me year after ~ employment has oeased, fran appearing ~ r"\'1s/ er 
personally as cr:Jent or attorney for anyone other than the United 
States before any court, department or cr:Jency in oonnection with 
any particular matter involving a specific party or parties in 
which the United ~es has a direct arrl substantial interest arrl 1 
which was under~ official responsibility at any time within 4--- his J her 
one year i;rior to · the em of such responsibility. The fonner 
employee need wt have personally tarticipated in the matter. h / 
All that is required is that the matter was within@§):>fficial f- is/ her 
responsibility as that term is defined in section 202(b). If the 
employee bed personally arrl substantially participated tn · :the · .1 1. _ 
matter@)«>uld CXJne within the ban of section 207(a). f-hesne... 1 

Where, in the year i;rior to the errj of <'fili> cpvernment ~his/her 
service, a former officer or employee has chaR3ed areas of 
responsibility by transferring fran one a,;iency to another, it is 
our view that Congress intended the peri~ of <@j) EX>St employment f- his/ her 
ineligibility as to matters in a particular area to em ooe year h· Jh 
after@responsibility for that area errjs. · 4- '~ ~r 

For example, if an individual transfers fran a supervisory 
p:>sition in the Internal Revenue Service to a supervisory 
p:>sition in the Post Office Department arrl leaves that department 
for i;rivate employment nine nonths later, @will be free of the ~he/.she.. 
restriction of subsection (b) in J°J!ree nonths insofar as Internal .... 1 h 
Revenue matters are ooncemed. ~ will, of course, be bolmd by 4--h~s c.... 
it for a year in respect t.O Post Office Department matters. The 
above interpr:etation is the result of ~ing the pu-ase "Wmever 
having been ro employed, within cne year after h"s employment has h 
ceased .•• " as referring to the termination of is employment with t-hi~ J er 
a particul~ department or cr:Jency of the cpvernment arrl not 
solely to~ final separation fran the cpvernment. f-hl~Jher 

Section 207(b) covers special gcwernment employees. Neither 
section 203 nor~ion 205 prevents a special government 
employee, during~ period of affiliation with the gcwernment, t-hi~/ her 
fran repcesenting another person before the cpvernment in a 
particular matter only because it is within ~ official ~his J her 
responsibility. 'ftlus, the inclusion of a former sP!c'ial cpvern-
ment employee within the ~ear p:>st employment ban of 18 
u.s.c. S207(b) may subject~ to a temporary restraint fran +-hiMjhe1 
which@was free irior to the E!rrj of@ gcwernment service. ~ he/.sh-e... 

hi.sj her 
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(C} Former 9-85.243 Persoonel Aff>earance Prohibited 

'Ihe use of the phraseology "appears personally ••• as agent, 
or attorney" in section 207 (b} is in <X>ntrl.distinction of the 
phraseology "acts as agent 0r attorney" which is used else~ere 
in the oonflict of interest · laws. (See,~, Section 205(1 }, 
am (2), arw:3 207(a}.} It seems, therefore, that Viile a 
personal appearance is required \Dier Section 207 ( b} , the 
employee or former employee need not personally appear before 
the government to cane within the other oonflict of interest 
prcwisions relating to any employee's actions as an agent or 
attorney for another. 

(D} Former 9-85.244 Assisting Another Not Prohibited 

Neither subsection (a} or (b} i;recludes i;x>stempl<;>yment 
activities Viich may fairly be characterized as no nore than 
aidir¥J am assistir¥J another. Subsection {a), as it first 
a~ared in H.R. 8140, the bill ~ich became P.L. 87-849, mcrle it 
tmlawful for a former officer or employee to act as aJent ~ 

he.}she.. -...::,attorney for, or to aid ,2!: assist, an:yone in a matter in Viich 
hcrl participated. '!he House Judiciary Carmittee struck 
underlined l«>rds, arrl the bill became law without them. 'lbus, an 
imividual ~ has left an aJency to accept irivate enplo~nt 

hi~ J her -=t may, for example, :imnediately perform technical. l«>rk ~· (1lf$) 
hc./.she ~canpany's plant in relation to~~tract for ~ich he 'lvif 
heJ.shc..-7 official. responsibility or ~ich~lped the aJency nego ate. 

(E} Former 9-85.245 Particular Matter Involving Specific Party 

Both subsections (a} am (b} of 18 u.s.c. S207 describe the 
activities they forbid as being in <X>nnection with "particular 
matter[s] involvir¥J specific party or parties" in Viich the 
former officer or enployee has participated. '!he qtJ:>ted lan;Juage 
does not include general rule-makir¥J, the formulation of general 
policy or staooards, or other similar matters." 'lbus, past 
participation in or official. responsibility for a matter of this 
kind on behalf of the government <bes oot disqualify a former 
employee fran representing another person in a i:roceedin; ~ich 
is governed by the rule or other result of such matter. 

(F} Former 9-85.246 Exception 

Section 207 oontains an exception ~ich allows former 
officers or employees, including former special Government 
employees, with outstanding scientific or technological 
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qualifications to act as cgent or attorney or to appear person
ally in oonnection with a particular matter in a scientific or 
technological field, provided the head of the department or 
agency coocerned certifies in writing, p.iblished in the Federal 
Register, that the national interest '«>llld be served by such 
action or appearance by the former employee. 

(G) Former 9-85.247 Partners 

Subsection (c) of Section 207 prooibits the partner of a 
present officer or employee of the executive branch, indepeooent 
agency, or of the District of COlunt>ia, including a special 
Government employee, to act as cgent or attorney for anyone in 
connection with any matter including t.OOse in CX>Urt in which the 
officer or employee participated or has participated personally 
am substantially as a Government errployee, or which is the , . 
subject of@ official responsibility. '!he maximum penalties f- · · -, ,· _, ,-
for a violation of this section are $5,000 fine or imprisonment 
for ooe year or both. 

18 u.s.c. S207 specifically provides that a p:trtner of a 
former or present officer or employee of the executive branch, an 
iooepeooent agency, or the District of COlurrt>ia shall be subject 
to the provisions of 18 u.s.c. S203, S205, arrl S207 only as 
expressly provided in 18 u.s.c. S207(c). 

Partners of former off ice rs or employees are oot barred by 
the statute fran acting as agent or attorney oo a matter in which 
the former officer or employee participated personally am 
substantially, despite the fact that the i:;rcwisions relating to 
partners are included in 18 u.s.c. S207 which deals with 
disqualification of former officers. '!he caveat at the em of 18 
u.s.c. S207 that partners of former employees will be liable ooly 
as provided in subsection (c) of 18 u.s.c. S207 fortifies the 
position that partners of former officers are oot cxwered by the 
statute. 

Partners of present or former employees of the legislative 
am judicial branches of the Government are oot included in the 
provisions of 18 u.s.c. S207(c). '!'he House Report 87-748; at p. 
23 interprets this anission as leaving existing law governing the 
rights am obligations of partners .of present or former employees 
of the legislative am judicial branches unchanged. H.R. REP. 
No. 748, 87th Cong., 1st Sess. (July 20, 1961). 

The statute does oot seem to rover a partner of a <}:>Vernment employee 
who is also a partner in a firm in which the cpvemment employee is oot a 
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his/her ~ employee is oot a member am ~ acts in@ latter capacity. Representa
tive Limsay, at the Senate Hearing before the Catmittee oo the Judiciary, 
87th Cong. , 2d Sess. , a1 H .R. 8140, a bill to stren;Jthen the Criminal Laws 
Relating to Bribery, Graft, am Conflicts of Interest am for Other 
Purposes, June 21, 1962, p. 42, Wicated that a partner in that situation 
stx>uld oot be disqualified. 

9-85.250 Acts Affecting a Personal Financial Interest (18 u.s.c. 5208) 

18 u.s.c. S208(a) makes it a felony for any officer, or employee, of 
the executive branch to personally am substantially participate in a 
particular matter in which oot ooly he/she, but, alternatively, his/her 
spouse, mioor child, partner, organizatioo in which he/she is serving as 
an officer, partner, director, trustee, or any person 0r organization with 
whan the official or employee is negotiating or has an arrar¥jement with 
concerning prospect! ve employment has to his/her knowledge ·a .·· financial 
interest. The reach of this section is not limited to - business 
enterprises, but covers rx>n-profit research entities as well. 

The statute cxwers officers am employees of the executive tranch, 
imepement a;iencies, am the District of Colurri>ia, inclooing special 
goverrunent employees. Employees of the legislative am jooicial tranches 
are rx>t covered by the section. 

9-85.251 Exemption 

18 u.s.c. S208 (b) ~pts a de minimis rule authorizing an a;Jency 
exemption of an _ employee's disqualifying interest of insignificant 
proportions either on an a::J hoc basis or p.irsuant to a general 53ency 
regulation p.iblished in the-Federal Register. An interest, for example, 
in a small share ownership in a mutual fund which oolds shares of 
corporations transacting business with the government a:>uld be oonsidered 
de mini.nus under the statute. 

9-85.260 Payments Fran Private Source For Public Service (18 u.s.c. 5209) 

18 u.s.c. S209 bans the receipt, by officers ard employees of the 
Executive Branch, imepement a;Jencies ard the District of Coll.ll'bia of 
payments fran private ~urces as a:xnpensation for their services as p.iblic 
servants. 'lbe statute enl.lnerates persons ard entities forbidden to 
supply extra cxmpensation, including an imividual, partnership, associa
tion, corporation or other organization, am applies the same penalty to 
both payor am payee. 
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9-85.261 Exception - Employee Benefit Plan of Former Employer 

18 u.s.c. S209(b) permits participation in employee welfare or benefit 
plans maintained by a former employer. 18 u.s.c. S209(c) makes the prohib
itions of 18 u.s.c. S209 ina,PPlicable to a special <p.Ternment enployee or to 
any person serving without canpensation, am to any person CXX'ltributing to 
di'iS salary as such. 18 u.s.c. S209(d) allows oontributions am awards 1

• 

autfurized by the cpvernment Fmployees Training Act. While the section 
lists specified exceptions, House Report 87-748 at p. 25 indicates that the 
em.Jneration is not to be oonstrued as limiting the right of an enployee to 
receive canpensation fran private sources other than as payment for services 
as a cpvernment official. 18 u.s.c. S209 does mt bar i;rivate enployment 
outside governmental tours or other activities mt oonnected with the 
government position of the official am mt i;roscribed by other statutory 
prohibitions. 

9-85.270 Payments to Influence Agx>intment (18 U.S.C. S210, S21l) 

18 u.s.c. S210 forbids the payment of i;ranise or payment any noney or 
thing of value in oonsideration for .the i;ranise of the use of influence to 
secure any appointive office tmder the United States for any person. 
Solicitation of such payments or of i;:olitical contributions, in return 
for the i;ranise of the use of influence or of SURJC>rt in cbtaining any such 
office is forbidden by 18 u.s.c. S211, 'Which is broader in coverage than 18 
u.s.c. S210 as it includes, s::>licitation of any thing of value in return 
for aiding a person to obtain any enployment in an executive department or 
agency. 

9-85.280 Sentencing 

Violation of 18 u.s.c. S203 is p.inishable by a $10,000 fine, or t~ 
years imprisorunent, or l:x>th. Any person oonvicted of such a violation is 
autanatically barred fran mlding any office "of mnor, trust, or i;rofit" 
under the United States. 'lbe same penalties ~ly mder 18 u.s.c. S204, 
practice by Members of Congress in the Court of Claims. 

Violation of 18 u.s.c. S205 is p.inishable by a $10,000 fine, or two 
years imprisorunent, or l:x>th; but not disqualification fran office. 

Violation of 18 u.s.c. S207 (a), (b), or (c), is p.inishable by a 
$1O,000 fine, or t~ years irnprisorunent, or l:x>th. 18 U .s. C. S 207 ( g) 
carries a maximLBn penalty of a $5,000 fine, or one year imprisonment, or 
both. 
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Violation of 18 u.s.c. S208 carries a $10,000 fine, or two. years 
imprisonment, or b::>th: while violation of 18 u.s.c. S209 carries a $5,000 
fine, or ooe year imprisonment, or b::>th. 

Violation of 18 u.s.c. S210 or S211 is punishable by a $1,000 fine, or 
one year imprisornent, or b::>th. 

9-85.290 Re<xmnended Reading List 

A. "Mem:>randl.Bn Re The Conflict of Interest Provisions of Public Law 
87-849, 76 Stat. 1119, Ap{rcwm October 23, 1962," Appeooix to Part 45 of 
28 C.F.R. 

B. H. CXN;. RES. ti). 175, 85th Cong., "Code of Ethics for Govermnent 
Service," passed July 11, 1968. (Contained in the Aweooix tQ Part· 45 of 
28 C.F.R.) 

C. Exec. Order No. 11222, May 8, 1965, 3 C.F.R. 160, as aneooed by 
Exec. Order No. 11590, April 23, 1971. 

D. B. MANNJtl;, FEDERAL CifiFLICT OF INI'EREST I>.W (1964). 

E. '!he Association of the Bar of the City of New York, SPEX::IAL 
cn1M!TrEE 00 '!HE mr>ERAL CifiFLICT OF INl'EREST I>.W, CifiFLICT OF INl'EREST AND 
FEDERAL SERVICE (1960). 

F. Perkins, '!he New Federal Conflict of Interest Law, 76 HARV. L.REV. 
1134 ( 1963 ) • 

G. s. REP. ti). 2213, 87th Cong., 2d Sess. (Septenber 29, 1962) (Titled 
"StreD;Jthening the Criminal Laws Relating to Bribery, Graft md Conflict of 
Interest"). , 

H. H.R. REP. No. 748, 87th Cong., 1st Sess. (July 20, 1961) (Titled 
"Bribery, Graft am Conflict of Interest"). 

I. Regulations Conc-erning Post Employment Conflict of Interest, 5 
C.F.R. Part 737 (Office of Personnel Management Regulations). 

J. Employee Responsibilities an3 Conduct, 5 C.F.R. Part 735 (Office of 
Personnel Management Regulations). 

K. Standards of CoOOuct, 28 C.F.R. Part 45 (U.S • .Department of Justice 
Regulations). 
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L. S.REP. No. 95-170, 95th Cong., 1st Sess. (May 16, 1977) (Titled 
"Public Officials Integrity Act of 1977") (See 1978 u.s. CODE au;. & AD. 
NFliS 4216). -

M. H.R. REP. No. 96-115, 96th Cong., 1st Sess. (May 2, 1979) (Titled 
"Ameming Section 207 of Title 18, United States Code") (See 1979 u.s. CDDE 
CCH;. & AD. ~ 328). -

N. USAM. 10-2.669 et ~ (Titled "Post-Government 01\ployment 
Restrictions") (Issued by the Executive Office for United States Attorneys, 
am containing extensive Bibliography oo Post-G:>vernment Employment 
Restrictions). 

o. Opinions of the Office of Legal Counsel, Vol. 1, Jan. 27, 1977-Dec. 
31, 1977 (G.P.O. Washington, D.C. 1980) (Opinions 77-1, 77-3, 77-4, 77-5, 
77-9, 77-28, 77-64, 77-72). 

P. Opinions of the Office of Legal Counsel, Vol. 2, Jan. 11, 1978-Dec. 
31, 1978 (G.P.O. Washington, D.C. 1981) (Opinions 78-37, 78-40, 78-56, 78-
61, am 78-70). 

9-85.300 BETRAYAL OF OFFICE 

9-85.310 Census Violations 

9-85.311 Investigative Jurisdiction 

Federal Bureau of Investigatioo 

9-85. 312 Supervisory Jurisdiction 

The General Litigation am Legal Advice Section of the Criminal 
Division supervises the citizen violations in regard to census taking. The 
Public Integrity Section of the Criminal Division supervises employee 
violations. 

9-85.313 Background 

'!be Bureau of the Census of the Department of Ccmnerce rorxiucts 
censuses and surveys of p:>pulation, agriculture, manufacturing, business, 
am other subjects at various intervals.. The censuses are taken i:ursuant 
to the Act of August 31, 1954, 68 Stat. 1012, as anemed, \tbich cxxUfied 
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Title 13, United States Code. 'lhe annual surveys are aut.00ri7.ed by Section 
181 of Title 13. 'lhe geographic scope of the census is explained in 13 
u.s.c. S191. 

The authority of congress to enact legislation i;:r01idir¥3 for the 
collection of data of the types mentioned am of other types called for by 
the Bureau's schedules of inquiries has been \Jlileld by the CX>Urts in United 
States v. ~riarity, 106 Fed. 886, 891-92 (S.O. N.Y. 1901) am in United 
States v. Sarle, 45 Fed. 191 (D. R.I. 1891). U.S. Const., Art. I, Section 
2. 

9-85.314 Offenses by Census Employees 

Offenses by employees of the Department of catmerce in regard to 
census taking are oovered by 13 u.s.c. SS211-214, i.e., receiving ·CXJnpensa
tion for CtR?Ointment of employees, refusal or neglect to perfqrin dat'ies, 
false statements, arXi wrongful disclosure of information. · .'lbe basic . 
elements of the offenses denounced by 13 u.s.c. §211-214 directly involve 
misconduct by government enployees, investigative jurisdiction of which 
lies with the Federal Bureau of ·Investigation. . Where o:::mpliants or 
allegations are received involving p:>ssible ~iolations of these i::articular 
statutes, they smuld be inmediately sutmitted to the nearest local FBI 
office in the district ~ere the alleged misconduct occurred. 

9-85.315 Offenses by Others 

Violations may arise fran the refusal of ~ividuals or businesses to 
resp:>rrl to questionnaires or to furnish census enumerators with information 
pertaining to the censuses am surveys. 'lbe penalty i;:r01isions for viola
tions by respondents are contained in Sections 221 through 225 of Title 
13. 'lbe constitutionality of the census in general, am of these penalty 
provisions in particular, was dlallenged by two citizens a-; a result of two 
incidents during the 1960 census. In United States v. Rickenbacker, 309 
F. 2d 462, 463 (2rrl Cir. 1962), cert. denied, 371 U.S. 962 (1963), the 
deferrlant refused to answer a supplementary il:>usehold questionnaire 
(concerning such matters as the contents, construction, am conveniences in 
his muse), claiming that such inquiry violated his rights lmder the Fourth 
Amerxlment. 'lbe Secx>nd Circuit, in finding the inquiry to be not lmduly 
broa:l in scope, reasoned that "the authority to gather reliable statistical 
data reasonably related to governmental p.irp:>ses am functions is a neces
sity if nodern government is to legislate intelligently am effectively." 
Citing Moriarity, supra. See also, United States v. Sharrow, 309 F.2d 77 
(2d Cir. 1962), cert. denied, 372 U.S. 949 (1963). (Caveat: 'lbe 
Rickenbacker case also presented a problem of statutory CX>nStruction 

MARCH 30, 1984 
Ch. 85, p. 32 

1984 USAM (superseded)



UNITED STATES A'.rIDRNEYS I MMIJAL 
TITLE 9--cRIMINM.. DIVISICN 

regarding the awlicability of the penalty provision to instances involving 
the }l)usemld questionnaire as QRX>Sed to inquiry :regarding the respordent 
himself of "the family to ~ich he belongs or is related." 13 u.s.c. · 
S221 (a). The oourt avoided this issue inasmudl as Rickenbacker hl:d refused 
to answer either questionnaire.) 

Following the 1970 Census there were five prosecutions of irdividuals 
for refusing to answer the Census questionnaire. Ole case originated in 
Delaware am the remaining four involved persons in Hawaii. The Delaware 
case was successfully p:-osecuted. However, two of the Hawaii cases were 
dismissed after CDnviction al the basis of discriminatory prosecution. The 
Hawaii deferxlants hl:d been quite effective in i;:ublicizing their p:-otest 
against answering the Census. '!he fact that ally tlx>se \tilo obtained media 
ccwerage of their protest were p:-osecuted formed the basis for the defense 
of discriminatory p:-osecution. Set forth below is a brief statement al 

each of the 1970 cases: 

1. united States v. Little, 321 F.Suw. 388 (D. Del. 1971), deferxlant 
was folii'd guilty am fined $100 (which was susperxled) , am placed 
on 30 days' probation after he hl:d cx:rnpleted the form. 

2. united States v. Dickinson; Cr. 12796 (D~ Hawaii) (unreported) 
deferxlant plecded guilty July 1971 ~ was fined $50. 

3. United States v. Danks, 357 F .suw. 1-93 (D. Hawaii 1973), deferxlant 
was CDnvicted, fined $50; he filed a notion to vacate sentence, set 
aside the conviction arx1 expunge the record al the grounds that he 
was a victim of discriminatory i;rosecution. The notion was 
granted, the fine was n!turned am his record was expunged. 

4. united States v. Steele, 461 F.2d 1148 (4th Cir. 1972), deferxlant 
was found guilty am he ai:l)ealed on grounds of discriminatory 
prosecution, the ex>nviction was reversed, am the case was 
dismissed. 

5. united States v. WatLD11Ull, Cr. 12794 (D. Hawaii) (unreported), 
deferxlant was found guilty. 

Since the decisions in United States v. Steele, supra, am United States v. 
Danks, supra, there have been a mlllber of appellate decisions oo 
discriminatory i;rosecution running counter to, ard better n!asoned than, 
the decisions in Steele arx1 Danks. An example of these later decisions is 
found in United States v. catlett, 584 F. 2d 864 (8th Cir. 1978) • catlett 
was dlarged with willfully failing to file his incx:me tax returns, his 
alleged reason being to protest the use of the fw'ds for military p.irposes. 
Catlett Is protest received widespread ?Jblicity am in his trial he raised 
the defense of discriminatory i;rosecution. '!be Court of Appeals U{11eld 

MARCH 30, 1984 
Ch. 85, p. 33 

1984 USAM (superseded)



UNITID STATES ATIDRNEYS' MANUAL 
TITLE 9--CRIMmM. DIVIS!~ 

Catlett's cnwiction am, in fimin;J oo defense of discriminatory p:-osecu
tion, stated that "(s)ince the government lacks the neans to investigate 
am p:-osecute £Nery suspected violation of the tax laws, it makes <pod 
sense to prosecute those Vi<> will receive or are nore likely to receive, 
the attention of the nedia." 

9-85.316 venue 

Venue for prosecution of offenses under 13 u.s.c. SS221-225, 
inclusive, '°1ld lie in the district where the p:-ooibited cxn:3uct occurs. 
The neglect or failure to furnish information "1en official request is made 
by "registered or oertif ied mail or telegram" is penalized by 13 u.s.c. 
S224, am for the purpose of pt"osecution, p:-ima facie fNidence of an 
official request is defined in 18 u.s.c. S241. Verue for such p:-osecution 
umer 13 u.s.c. S224 would lie in the district "1ere the . requested informa
tion was required to be filed. tl'lited States v. Ialt>ardo, 241 u~s. 73 
(1916). 

9-85.317 Referrals to U.S. Attorney 

Whenever the Department of Cmmerce feels tjlat the facts surroundin;J a 
refusal to furnish desired census information justify p:-osecution, the f ilt 
in each case will be forwarded by the Department to the appr~iate u.s. 
Attorney. In all instances of refusal to answer census questionnaires, the 
u.s. Attorney should nake certain that efforts have been made to persuade 
the delinquent to cnrply with the Census Bureau's request. Prosecution of 
the citizen or rosiness involved may be instituted lJ'lder 13 u.s.c. S221 or 
S224, respectively I if the delinquent persists in refusal to suwly the 
required census data. 

9-85.318 Injunctive Actions .Against Bureau of Census 

If injunctions are sought to prevent the an:eau of Census fran 
requirin;J answers to one or nore of the questions on the schedules of 
irquiries, the Civil Division smuld be a3vised so that the necessary 
information can be d:>tained fran the Department of camerae. 
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9-90.000 INTERNAL SECURITY AND NATIONAL DEFENSE 

The prosecution of any violation involving f~reign relations, national 
defense or internal security shall be authorized only in accordance with 
USAM 9-2.132. r 

9-90.100 ATOMIC ENERGY ACT (42 U.S.C. §§2011 -2296) 

The Atomic Energy Act provides that no action shall be brought for a 
violation of the Act unless it is commenced by the Attorney General and 
the Nuclear Regulatory Commission has been advised ther~of. 42 U.S.C. 
§227l(c). Prosecutions brought pursuant to certain sections of the Act 
(42 n.s.c. §§2273-2276) must be expressly authorized by the Attorney 
General. 42 U.S.C. §227l(c). · ,----._ 

The Internal Security Section has supervisory jurisdicton over Atomic 
Energy Act violations that have national s~curity implications, and the 
General Litigation and Legal Advice Section has jurisdiction over 
regulatory violations of the Act. Prosecutions under 42 U.S.C. §§2274-
2278 and §2284 involve the national security and ar~ supervised by the 
Internal Security Section. Such prosecutions shall be authorized only in 
accordance with USAM 9-2.132. Supervision of prosecutions brought 
pursuant to 42 U.S.C • . §§2011-2273 and §§2280-2283 depends on whether the 
offense has national security implications. 

9-90.110 Criminal Use of Restricted Data (42 U.S.C. §§2274-2278) 

The Atomic Energy Act establishes criminal penalties for the 
transmittal of, receipt of, or tampering with Restriced Data with intent 
to injure the United States or secure an advantage to a foreign nation. 
42 U.S.C. §§2274-2277. Restricted Data is data classified by the Nuclear 
Regulatory Conunission in accordance with 42 U.S.C. §§2161-2162 because it 
concerns the design, manufacture, or utilization of atomic weapons, the 
production of special nuclear material, or the use of special nuclear 
material in the production of energy. See 42 U.S.C. §2014(y). 

In addition, it is a criminal offense to photograph, draw, or map 
certain nuclear facilities, or to use aircraft or space vehicles for such 
purposes without authorization. 42 U.S.C. §22J8(b). This provision is 
analogous to 18 U.S.C. §795 and §796, which prohibit the photographing and 
sketching of defense installations or the use of aircraft for 
photographing defense installations. 
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The constitutionality of 42 U.S.C. §2274, which pros c ribes the 
unauthorized communication, transmittal, or disclosur~ of Restri c ted Data 
with reason to believe it will injure the United States or secu r e an 
advantage to a foreign nation, has been upheld in a proceeding by the 
United States to preliminarily enjoin the publication of a magazine 
article describing how to manufacture the hydrogen bomb. United States v. 
Progressive, Inc., 467 F. Supp. 990 (D. Wisc. 1979), dismissed 610 F.2d 
819. 

9-90.120 Nuclear Sabotage (42 U.S.C. §2284) 

It is a criminal violation to willfully destroy or cause ph ys ic a l 
damage to a nuclear facility or nuclear fuel, or to attempt to do so. 42 
U.S.C. §2284(a) (added June 20, 1980 by Pub. L. 96-295). 

The willful interruption of a nuclear facility by tampering with the 
machinery, components or controls, or the attempt to do so, is also a 
criminal violation. 42 U.S.C. §2284(b) (added Jan. 4, 1983 by Pub. L. 
97-415). 

9-90.130 National Security Violations of Other Atomic Energy Ac t 
Provisions 

The Internal Security Section has supervisory jurisdiction over those 
violations of 42 U.S.C. §§2011-2273 and §§2280-2283 that af f e c t the 
national security. 

Examples of violations that may affect the national security include: 
the unauthorized production, transfer, receipt, or possession of specia l 
nuclear material (42 U.S.C. §2077(a)); the unauthorized manufactur~, 
possession, import or export of an atomic weapon (42 U.S.C. §2122); and 
the unauthorized manufacture, possession, importation or exportation of a 
nuclear facility (42 U.S.C. §2131). Enhanced penalty provisions are 
triggered when these offenses are committed with an intent to injure the 
United States or secure an advantage to a foreign nation (42 U.S.C. 
§2272). An enhanced penalty provision is also provided for violations o f 
those sections of the Act for which no criminal penalty is spec i f ic a l ly 
provided when the offense is committed with intent to injure the United 
States or secure an advantage to a foreign nation. 42 U.S.C. §2273. 
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9-90.140 Other Prohibited Transactions Involving Nuclear Materials (18 
u.s.c. §831) 

The Convention on the Physical Protection of Nuclear Material 
Implementation Act of 1982, Pub. L. No. 97-351, makes it a criminal 
offense: (1) to unlawfully possess or use nuclear material when it will 
cause substantial injury, (2) to knowingly take, use without 
authorization, or fraudulently obtain nuclear material, or (3) to threaten 
or attempt to use nuclear material for illegal purposes. See 18 u.s.c. 
§831. Prosecutions pursuant to this section are supervised by the 
Internal Security Section. 

9-90.200 CONTEMPT OF CONGRESS 

The Internal.Security Section has jurisdiction over prosecutions 
under 2 u.s.c. §192 in which witnesses having Communist Party or other 
subversive connections are involved. Section 194 of Title 2 is the 
companion statute to 2 u.s.c. §192 and sets forth the referral procedure. 

Under the provisions of 2 u.s.c. §194, contempt of Congress cases are 
referred directly by the Congress by means of certification of the 
President of the Senate or Speaker of the House of Representatives to the 
appropriate U.S. Attorney "whose duty it shall be to bring the matter 
before the grand jury for its action." The U.S. Attorney should 
immediately notify this Division of the receipt of such a case and as soon 
as possible thereafter advise the Division of the nature of the contempt 
and of the U.S. Attorney's legal appraisal of the alleged offense. No 
prosecution shall be initiated by the u.s. Attorney without certification 
pursuant to 18 u.s.c. §194 and prior authorization by this Division. See 
USAM 9-2 .132. 

9-90.300 ESPIONAGE 

The espionage provisions found inclusively in 18 u.s.c. §§792-7~9 
deal with material related to "national defense." Prosecution under the 
espionage provisions shall be initiated in accordance with USAM 9-2.132. 

9-90.310 "National Defense" 

"National defense" has been construed as "a generic concept of broad 
connotations referring to the military and naval establishments and the 
related activities of national preparedness." However, the connection of 
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the information to the national defense must not be a "strained one nor an 
arbitrary one." It must "be reasonable, direct, and natural." See Gorin 
v. United States, 312 U.S. 19, 32. Moreover, "information relating to the 
national defense" does not include information fro~ sources lawfully 
accessible to the general public, information which the government has 
either made public or has never deemed appropriate to be withheld. See 
United States v. Heine, 151 F.2d 813 (2d Cir. 1945), cert. denied, 328 
u.s. 833 (1946). 

Whether the material involved in a particular case is information 
connected with or relating to the national defense within the meaning of 
these provisions is a question of fact to be determined by the jury under 
proper instructions from the court. 

9-90.320 Communication or Receipt of Classified Information Prohibited 

50 u.s.c. §783(b) makes it unlawful for any officer or employee of 
the United States or of any federal department or agency to communicate to 
any other person whom such officer or employee knows or has reason to 
believe to be an agent or representative of any foreign government, any 
information classified by the President or by the head of any such 
department or agency as affecting the security of the United States, 
knowing or having reason to know that such . information has been so 
classified. This provision was upheld in the case of Scarbeck v. United 
States, 317 F. 2d 546 (D.C. Cir. 1962), cert. denied, 374 u.s. 586. 

50 u.s.c. §783(c) makes it unlawful for any agent or representative 
of any foreign government to obtain, receive, or attempt to obtain or 
receive, directly or indirectly from any officer or employee of the United 
States or of any federal department or agency any information classified 
as affecting the security of the United States. See also USAM 9-90.940, 
infra, (Classified Information Procedures Act of 1980-)-.~ 

9-90.330 Computer Espionage 

Section 1030(a)(l) of Title 18, United States Code, makes it a felony 
to knowingly access a computer without authorization, and obtain 
information that has been classified for national defense or foreign 
relations purposes (or restricted data as defined by the Atomic Energy 
Act), with intent or reason to believe that such information is to be used 
to the injury of the United States or to the advantage of a foreign 
nation. 
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This provision is similar to an offense punishable under an Espionage 
Act provision: knowingly obtaining national defense information with 
intent or reason to believe that it is to be used to the injury of the 
United States or to the advantage of a foreign nation. See 18 U.S.C. 
§793(b). Both provisions are aimed at the act of illegally obtaining 
classifiable information. Although Section 1030(a)(l) is narrower than 
the espionage provision ~n that it applies only when classified 
information is obtained through unauthorized access to a computer, it is 
broader than Section 793(b) in that it pertains to not only national 
defense information, but also to information that has been classified for 
foreign relations purposes and to sensitive atomic national defense 
information. 

The penalty provisions of the two statutes are similar: substantive 
violations of either statute are subject to imprisonment for not more than 
ten years, a fine not to exceed $10,000 (or, for a violation of the 
computer theft provision, a fine of twice the value obtained by the 
offense), or both. Fines of the same magnitude may be imposed for 
conspiracies to violate the espionage provision'subject the offender to 
longer potential term of imprisonment (ten years) than conspiracies to 
violate the computer theft statute (five years). Unlike the espionage 
provision, the computer theft statute provides for enhanced penalties for 
repeat offenders: subsequent offenses are punishable by a fine of not more 
than the greater of $100,000 or twice the value obtained by the offense, 
or imprisonment for not more than twenty years, or both. 

The essential elements of a Section 1030(a)(l) violation are: 

(1) knowingly accessing a computer; 

(2) in the absence of authorization, or beyond the scope of 
one's authorization; 

(3) thereby obtaining information; 

(4) which information has been classified for national defense 
or foreign relations reasons, or constitutes restricted data as 
defined in the Atomic Energy Act; and 

(5) doing so with intent or reason to believe that the 
information so obtained is to be used to the injury o f the United 
States, or to the advantage of a foreign nation. 

Element (1) requires that a computer be accessed. The term computer 
is defined in 18 u.s.c. §1030(e). 
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With respect to element (4), the requirement that the information 
"has been determined by the United States Government pursuant to an 
Executive Order or statute to require protection against unauthorized 
disclosure for reasons of national defense or foreign relations," it is 
unlikely that the government will be required to prove that the 
information was properly classified because its release would cause the 
harm specified in the law or order governing its classification. See 
Scarbeck v. United States, 317 F. 2d 546 (D.C. Cir. 1962), cert. denied:" 
374 u.s. 856, reh'g denied, 375 u.s. 874 (1963) (in prosecution of foreign 
service officer for communicating classified information to a foreign 
agent, in violation of 50 u.s.c. §783, government was not required to 
prove that the classified information was properly classified "as 
affecting the security of the United States"). 

The scienter requirement of 18 u.s.c. §1030(a)(l) is twofold: (1) the 
defendant must have knowingly accessed a computer, and (2) he or she must 
have obtained the classified information "with the intent or reason to 
believe that [it] is to be used to the injury of the United States, or to 
the advantage of any foreign nation." The second scienter requirement is 
taken directly from the Espionage Act, 18 u.s.c. §794, which has been held 
to require "bad faith." See Gorin v. United States, 312 U.S. 19, reh'g 
denied, 312 U.S. 713 (1941). 

Prosecutions under 18 u.s.c. §1030(a)(l) shall be initiated in 
accordance with USAM 9-2.132. 

9-90.400 FALSE STATEMENTS 

The Internal Security Section has jurisdiction over cases which 
involve false statements concerning membership in organizations advocating 
the violent overthrow of federal and state governments, made to agencies 
and departments of the United States, in violation of 18 u.s.c. §1001 and 
similar statutes. Cases frequently arise in connection with the filing of 
applications for government employment, loyalty certificates for personnel 
of the Armed Forces, and personnel security questionnaires submitted to 
the Department of Defense and the Atomic Energy Commission for security 
clearance. Prosecutions in such cases shall be initiated in accordance 
with USAM 9-2.132. 

9-90.500 EXPORT CONTROL 

The prosecution of any violation of export control statutes shall be 
authorized only in accordance with USAM 9-2.132 unless otherwise noted. 
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9-90.SlO Export Administration Act: SO u.s.c. App. §§2401-2420 

The Export Administration Act, SO u.s.c. App. §§2401-2420, and the 
rules and regulations promulgated thereunder, lS C.F.R. §§368-399, 
prohibit the exportation of strategic goods and technologies without a 
license from the Department of Commerce. Violations are investigated by 
the Commerce Department of the Customs Service. 

Prosecution of Export Administration Act violations shall not be 
undertaken without the prior approval of the Criminal Division. See USAM 
9-2.132. However, as in cases under the neutrality laws (see USAM 
9-90.830), the U.S. Attorney is authorized to take whatever action is 
necessary to prevent the commission of an offense where time does not 
permit seeking prior authorization. Often an illegal exportation can be 
circumvented by the seizure of the items that are about to be exported. 
Seizure of strategic goods and technologies that are about to be exported 
in violation of the Export Adminstration Act is authorized by 22 u.s.c. 
§401. United States v. Marti, 321 F. Supp. S9, 63 (E.D. N.Y. 1970); see 
United States v. Various Pieces of Semiconductor Manufacturing Equipment;" 
649 F.2d 606 (8th Cir. 1981). 

9-90.S20 Arms Export Control Act: 22 u.s.c. §2778 

The Arms Export Control Act, 22 u.s.c. §2778, and the rules and 
regulations promulgated thereunder, 22 C.F.R. §§121-130, prohibit the 
importation and exportation of arms, ammunition and implements of war 
without a license from the Department of State. Violations are 
investigated by the Customs Service. 

Unless the unlicensed shipment has no relevance to the foreign 
relations of the United States (~, smuggling small quantities of 
weapons), prosecution of violations of the Arms Export Control Act should 
not be undertaken without prior approval of the Criminal Division. See 
USAM 9-2.132. However, as in cases under the neutrality laws (see USAM 
9-90.830), the U.S. Attorney is authorized to take whatever action is 
necessary to prevent the commission of an offense where time does not 
permit seeking prior authorization. Often an illegal exportation can be 
circumvented by the seizure of the munitions pursuant to the provision of 
22 u.s.c. §401. 
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9-90.530 Trading With the Enemy Act: 50 u.s.c. App. §5(b)/Foreign Assets 
Control 

Pursuant to the authority granted in the Trading With the Enemy Act 
(50 u.s.c. App. §5(b)), the Secretary of the Treasury has promulgated 
regulations prohibiting unlicensed transactions between U.S. nationals and 
certain designated foreign countries and their nationals. See 31 C.F.R. 
§500.101 to §500.809. Investigations of violations of the Foreign Assets 
Control Regulations are conducted by the Treasury Department, and cases 
are referred by that Department to the Internal Security Section and to 
the U.S. Attorneys for prosecution. 

9-90.540 International Emergency Economic Powers Act: 50 u.s.c. §§1701-
1706 

Pursuant to the International Emergency Economic Powers Act (50 
u.s.c. §§1701-1706), the President is granted authority to declare a 
national emergency with respect to any unusual and extraordinary threat, 
which has its source outside the United States, and to take action to meet 
that property in which any foreign country or a national thereof has an 
interest. Criminal violations are inve~tigated by the Treasury 
Department. Prosecution of violations which involve the exportation of 
property in which a foreign national or foreign country has an interest 
shall not be undertaken without the prior approval of the Criminal 
Division. See USAM 9-2.132. 

9-90.600 REGISTRATION 

The Internal Security Section administers and enforces three 
registration statutes: (1) the Foreign Agents Registration Act of 1938, as 
amended (22 u.s.c. §§611 ~~·); (2) the Voorhis Act (18 u.s.c. §2386); 
and (3) the Act of August 1, 1956 (50 u.s.c. §§851-857), and two related 
statutes: 2 u.s.c. §44le and 18 u.s.c. §219. The registration statutes 
and the conflicts provisions (18 u.s.c. §219) require the express prior 
approval of the Criminal Division or higher authority before prosecution 
may be initiated. See USAM 9-2.132. In addition, the Section is 
responsible for the-SUpervision of prosecutions under the Federal 
Regulation of Lobbying Act (2 u.s.c. §261 ~ ~·) and 46 u.s.c. §1225. 
These statutes and the foreign campaign contribution violation (2 u.s.c. 
§44le) require consultation prior to instituting grand jury proceedings, 
as well as seeking an indictment of filing an information. USAM 
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arrangements will be made on a case-by-case basis for cooperation between 
the U.S. Attorney and the attorneys of the Internal Security Section. 

9-90.610 Foreign Agents Registration Act: 22 u.s.c. §§611 et seq. 

The Foreign Agents Registration Act requires the registration with 
the Attorney General of agents of foreign principals engaged in political 
or quasi-political activities, unless exempt. Inquiries regarding 
administration and enforcement of the Act should be directed to the 
Registration Unit, Criminal Division, Department of Justice, Washington, 
D.c. 20530. No prosecution under the Act may be instituted without the 
express prior. approval of the Criminal Division or higher authority. See 
USAM 9-2.132. 

9-90.620 Public Officials Actin 18 
u.s.c. 219 

It is illegal for a public official, as defined, to act as an agent 
of a foreign principal in such a manner as to require his/her registration 
under the Foreign Agents Registration Act. See 18 u.s.c. §219. This 
prohibition does not apply to the employment of an agent of a foreign 
principal as a special government employee in any case where the head of 
the employing agency certifies that such employment is required in the 
national interest. No prosecution under this section should be instituted 
without the express authorization of the Criminal Division or higher 
authority. See USAM 9-2.132. 

Special note should be made that Members of Congress are now 
specifically included in the category of people covered by 18 u.s.c. §219 
and that an apparently unintended effect of the use of the term public 
official is to make it a felony for a person to serve as a juror in a 
federal court if he/she is an agent of a foreign principal required to 
register. 

9-90.630 Political Contributions by Foreign Nationals: 2 u.s.c. §44le 

The making of political contributions by a foreign national directly 
or through any other person in connection with any election, convention or 
caucus for any political office is illegal under 2 u.s.c. §44le. 
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9-90.640 Voorhis Act: 18 u.s.c. §2386 

The Voorhis Act requires registration with the Attorney General of 
certain organizations, the purpose of which is to overthrow the government 
or a political subdivision thereof by the use of force and violence. The 
rules and regulations promulgated thereunder are set forth in 28 c.F.R. 
§10.1 ~ ~· 

9-90.650 Act of August 1, 1956: SO u.s.c. §§851-857 

The registration with the Attorney .General of certain persons who 
have knowledge of or have received instruction or assignment in the 
espionage, counter espionage or sabotage services or tactics of a foreign 
government rules and regulations promulgated pursuant to this Act are set 
forth in 28 C.F.R. §12.1 et ~· 

9-90.660 Federal Regulation of Lobbying Act: 2 u.s.c. §261 et seq. 

The Lobbying Act requires registration with the Clerk of the House of 
Representatives and the Secretary of the Senate of any person engaged for 
pay in attempting to influence the passage or defeat of legislation by 
Congress and the filing of reports on a calendar quarter basis. 

9-90.670 Em loyment ear Before Con ress or Government 
Agency: 46 

It is illegal for any person employed or retained by any shipbuilder 
or ship operator, or subsidiary, affiliate, associate or holding company 
or such shipbuilder or ship operator, holding or applying for a contract 
under Chapter 27 of the Merchant Marine Act, 1936, to present, advocate or 
oppose any matter within the scope of the Shipping Act, 1916, as amended; 
the Merchant Marine Act, 1970, as amended; the Merchant Marine Act, 1928, 
as amended; the Intercoastal Shipping Act, 1933, or Chapter 27, before 
Congress or any committee thereof, or before the Federal Maritime Board, 
or the Secretary of Commerce unless the shipbuilder or ship operator has 
filed with the Secretary of Commerce a statement of the subject matter in 
respect of which such person is retained or employed, the nature and 
character of compensation received or to be received by such person 
directly or indirectly. 
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9-90.700 INTELLIGENCE IDENTITIES PROTECTION ACT (50 u.s.c. §§421-426) 

The Intelligence Identities Protection Act, which was enacted on 
June 23, 1982, amends the National Security Act of 1947 to prohibit the 
unauthorized disclosure of information identifying certain United States 
Intelligence officers, agents, informants, and sources. See 50 u.s.c. 
§421. 

It establishes three distinct criminal offenses for the intentional 
disclosure to unauthorized persons of information identifying covert 
agents. 

A. The first section, 50 u.s.c. §42l(a), applies to those 
individuals who have been given authorized access to classified 
information whi~h identifies a covert agent. Such an individual is 
subject to a fine of $50,000 or imprisonment for ten years, or both, if 
he/she intentionally discloses, to any individual not authorized to 
receive classified information, any information identifying such agent, 
knowing that the information disclosed identifies such agent, and knowing 
that the United States is taking affirmative measures to conceal the 
agent's intelligence relationship to the United States. 

B. The second section, 50 u.s.c. §42l(b), applies to those who learn 
the identity of a covert agent "as a result of having authorized access to 
classified information." The distinction between this category of 
offenders .and the category covered by 50 u.s.c. §42l(a), is that under 50 
u.s.c. §42l(a), the offender must have had authorized access to specific 
classified information which identifies the covert agent whose disclosure 
is basis for the prosecution, while 50 u.s.c. §42l(b) requires that the 
identity be learned only "as a result" of authorized access to classified 
information in general. Offenders under 50 u.s.c. §42l{b) are subject to 
a fine of $25,000 or five years in prison, or both. With the two 
exceptions discused above, i.e., the relationship of the offender to the 
classified information and the penalty for conviction, the two of fens es, 
and the elements of proof thereof, are the same. 

C. The third section, 50 u.s.c. §42l(c), applies to any person who 
discloses the identity of a foreign agent. As is required by 50 u.s.c. 
§42l(a) & {b), the government must prove that the disclosure was 
intentional and that the relationship was classified. The government must 
also prove that the offender knew that the government was taking 
affirmative measures to conceal the_ classified intelligence relationship 
of the covert agent. The government must prove that the defendant knew 
that he/she was disclosing a classified relationship the government seeks 
by affirmative measures to conceal. 
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Unlike the previous two sections, authorized access to classfied 
information is not a prerequisite to conviction under SO u.s.c. §42l(c). 
The United States must prove that the disclosure was made in the course of 
a pattern of activities, i.e., a series of acts having a common purpose or 
objective; that the· pattern ~f activities was intended to identify and 
expose covert agents; and that there was reason to believe such activities 
would impair or impede the foreign intelligence activities of the United 
States. 

The Act establishes certain statutory defenses, such as the prior 
public disclosure by the United States of the intelligence relationship 
(SO u.s.c. §422(a)). 

9-90.800 OTHER - I 

9-90.810 Sabotage 

The federal sabotage laws are found in 18 u.s.c. §2151 through §2157. 
Prosecutions shall be initiated only in accordance with USAM 9-2.132. 

9-90.820 Rebellion or Insurrection 

18 u.s.c. §2383 penalizes those individuals who incite, assist or 
engage in any rebellion against the authority or laws of the United 
States. This statue, although similar to the offense of treason (United 
States v. Greathouse, 4 Sawyer 4S7 (C•C. Cal., 1863), is designed to 
encompass overt acts of rebellion directed against the federal government. 
Prosecutions thereunder shall be initiated in accordanc e with USAM 
9-2.132. ' 

9-90.830 Neutrality Laws 

Chapter 4S of Title 18 (18 u.s.c. §§9Sl-969) entitled "Foreign 
Relations" covers the conduct of individuals within the United States with 
respect to foreign governments. The Federal Bureau of Investigation has 
investigative jurisdiction over violations of 18 u.s.c. §§9Sl-962. 

No prosecution under these statutes should be initiated without the 
express prior approval of the Criminal Division. See USAM 9-2.132. In 
those instances where arrests must be made in order to prevent the 
commission of the offense and time does not permit obtaining approval of 
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the Division, the u.s. Attorney is authorized in his/her discretion to 
take whatever action he/she deems appropriate to preserve the interests of 
the government. In this event, the U.S. Attorney should immediately 
notify the Division as to the action taken and the attendant 
circumstances. 

The amendment of 18 u:s.c. §951 by the Comprehensive Crime Control 
Act now requires that persons acting as agents of foreign governments 
notify the Attorney General rather than the Secretary of State. This 
amendment also provides a definition of the term "agent of a foreign 
government" and specific exemptions from the notification requirement. 

9-90.840 Passport Matters 

The Internal Security Section has jurisdiction over prosecution under 
8 u.s.c. §1185(b) and 18 u.s.c. §§1542-1544 when the defendants have 
subversive connections or where travel to a restricted country is 
involved. In these cases, the express authorization of the Assistant 
Attorney General in charge of the Criminal Division must be obtained 
before prosecution is instituted. See USAM 9-2.132. 

9-90.850 Sedition 

Sedition and related offenses are covered in 18 u.s.c. §§2387-2391. 
18 u.s.c. §2387 operates in time of peace, 18 u.s.c. §2388 in time of war. 

9-90.851 Freedom of Speech 

18 u.s.c. §2387 is not intended to limit expressions of opinion or 
criticism of the government, its policies (civil or military), or any 
officials or officers or their actions so long as such expressions are not 
made with intent to bring about the unlawful situations covered by this 
section and do not have a natural tendency and a reasonable probability of 
effecting these forbidden results. See Dunne v. United States 138 F.2d 
137 (8th Cir.), cert. denied, 320 u.s. 790. 

9-90.860 Seditious Conspiracy 

Seditious conspiracy is covered in 18 u.s.c. §2384. Prosecutions 
shall be initiated in accordance with USAM 9-2.132. 
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9-90.861 Necessity of Force 

Force is an essential element of the offense described in 18 u.s.c. 
§2384, and mere solicitation or entreaty without a purpose of applying or 
using force to accomplish the ends sought to be attained is outside the 
scope of this section. See Wells v. United States, 257 F. 605 (9th Cir.). 
The force contemplated must be force directed against the officers of the 
government charged with duty. A conspiracy to prevent by force private 
individuals from producing goods to fulfill their contracts with the 
government was held not to be punishable under former Section 6. Haywood 
v. United States, 268 F. 795 (7th Cir.), cert. denied, 256 U.S. 689. See 
also Anderson v. United States, 273 F. 20---cBth Cir.), cert. denied, 257 
U.S. 647; Baldwin v. Franks, 120 U.S. 678. 

9-90.862 Necessity of an Overt Act 

An overt act is not an ingredient of an offense under 18 u.s.c. 
§2384. Byrant v. United States, 261 F. 141 (8th Cir.). 

9-90.900 OTHER - II 

9-90.910 Smith Act 

The Smith Act, originally part of the Alien Registration Act of 1940, 
is now found in 18 u.s.c. §2385. In brief, the Act proscribes teaching or 
advocating the duty or necessity of overthrowing or destroying the 
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Government of the United States by force or violence, publishing or 
circulating literature which so teaches or advocates, organizing or 
helping to organize a group or assembly of persons who so teach or 
advocate, membership in any such group or assembly knowing the purposes 
thereof, or conspiring to do any of the foregoing. In Dennis v. United 
States, 341 U.S. 494, the constitutionality of the teaching and 
organization section of the Act was upheld and in Scales v. United States, 
367 U.S. 203, the Supreme Court upheld the constitutionality of the 
membership provisions. In the latter case, the Court also held that 
section 4(f) of the Internal Security Act of 1950, which provided, in 
part, that neither "the holding of office nor membership in any Communist 
organization by any person shall constitute per se a violation" of that 
act or any other criminal statute, did not repeal-Pro tanto the membership 
clause of the Smith Act by excluding from the reach of that clause 
membership in any Communist organization. 

Prosecutions under the Smith Act shall be initiated in accordance with 
USAM 9-2.132. 

9-90.920 Treason 

The crime of treason is covered in 18 U.S.C. §2381. Prosecutions for 
treason shall be initiated in accordance with USAM 9-2.132. 

There have been no recent prosecutions instituted under the levying 
war clause of the treason statute. However, the clause prohibiting the 
giving of aid and comfort has been invoked ~ the government since the 
begining_of World War II in the following c•ses: Cramer v. United States, 
325 U.S. l; Haupt v. United States, 330 U.S. 631; Stephan v. United 
States, 133 F.2d 87 (6th cir.) cert. denied, 318 U.S. 78; Chandler v. 
United States, 171 F.2d 921 (1st Cir.), cert. denied, 336 U.S. 918; Eest 
v. United States, 184 F.2d 131 Ost Cir.), cert. denied, 340 U.S. 939; 
Gillars ("Axis Sally") v. United States, 182 F.2d 962 (D.C. Cir.); Burgman 
v. United States, 188 F.2d 637 (D.C. Cir.) cert. denied, 342 U.S. 838; 
United States v. Monti, 100 F. Supp. 209 (E.D. N.Y.); D'Aguino ("Tokyo 
Rose") v. United States, 192 F.2d 338 (9th Cir'.), cert. d e nied, 343 U.S. 
935; Kawakita v. United States, 343 U.S. 717. 

9-90.930 Miscellaneous 

Violations of other statutes not primarily concerned with int e rnal 
security may on occasion relate to security matters. As in other cases 
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involving subversive activities, prosecution shall not be instituted 
without the e~~on of the Assistant Attorney General in 
charge of the Criminal Division or higher authority. See USAM 9-2, 132. 
The following general statutes . may be involved in cases relating to 
internal security; accessory after the fact, 18 U.S.C. §3; harboring, 18 
U.S.C. §1071 and §1072; jumping bail, 18 U.S.C. §3150; obstruction of 
justice , 18 U. S. C. § § 1501-150 7. 

9-90.940 Classified Information Procedures Act of 1980 

The Internal Security Section is responsible for the implementation of 
the Classified Information Procedures Act (CIPA), 18 U.S.C. App. (Supp. V 
1981), which established certain pretrial, trial, and appellate procedures 
f o r c ri m i n a 1 c a s e s i n wh i c h the re i s . a po s s i b i 1 i t y t h a t c 1 a s s i f i e d 
information will be disclosed, Therefore, the Internal Security Section 
is to be consulted in any case in which there is a possibility that 
classified -rrlformation will be disclosed or will play a role in the 
prosecutive decision. 

In criminal cases in which there is a possibility that classified 
information will be revealed at trial, the issue often arises of whether 
the importance of going forward with the prosecution outweighs the risk of 
damage to the national security which may result from the public 
disclosure of the classified information at the tria 1. In the past, the 
government has been impeded in making informed resolutions of this issue 
because of the absence of uniform procedures permitting the government to 
ascertain before trial what classified information the defense will seek 
to disclose, and whether the court will qetermine that it is. admissible. 
In addition, in those cases in which the decision is made to prosecute, 
resolution of issues relating to classified information has often been 
unnecessarily burdensome. CIPA was designed to address these problems. 

The key elements of CIPA include: (1) a provision for a pretrial 
conference, on motion of any party, to consider matters relating to 
classified information that may arise in connection with the prosecution; 
(2) a requirement that the defense notify the government of any classified 
information it will seek to introduce at trial or at a pretrial 
proceeding; (3) a provision for a pretrial hearing to determine the 
admissibility of .classified information; (4) a provision authorizing the 
court to issue an order to protect against the disclosure of classified 
information made available by the United States to any defendant; (5) a 
provision permitting the use of summaries or admissions of relevant facts 
as alternatives to the disclosure of specific classified information; 
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(6) a prov1s1on for interlocutory appeals by the government of adverse 
rulings concerning the admissibility of classified information, the use of 
substitutes for the disclosure of specific classified information, and the 
sanctions imposed by the court for the government's refusal to permit 
disclosure of classified information whi ch has been found to be 
admissible; (7) a requirement that the Attorney General issue guidelines 
specifying the factors to be used by the Department of Justice in reaching 
a decision as to whether to prosecute a violation of federal Law in which 
there is a possibility that classified information will be revealed; and 
(8) a requirement that the Attorney General: (a) make semi-annual reports 
to Congress concerning cases in which prosecution is declined under 
Section 12(a) of the Act, and (b) make an annual report to Congress 
concerning the operation and effectiveness of the Act. 

CIPA also required that the Chief Justice issue security procedures to 
protect against the comprise of classified information which is in the 
custody of the courts. A copy of these procedures, which became effective 
on March 29, 1981, appears at USAM 9-90.941. 

9-90.941 · Security Procedures Established Pursuant to Pub. L. 96-456, 94 
Stat. 2025, by the Chief Justice of the United States for the 
Protection of Classified Information 

A. Purpose. The purpose of these pr0cedures is to meet the 
reQuirements of Section 9(a) of the Classified Information Pr0cedures Act 
of 1980, Pub. L. 96-456, 94 Stat. 2025, which in pertinent part provides 
that: 

[T]he Chief Justice of the United States, in 
consultation with the Attorney General, the nirector 
of Central Intelligence, and the Secretary of Defense, 
shall prescribe rules es tab 1 i shing procedures for the 
protection against unauthorized disclosure of any 
classified information in the custody of the United 
States district courts, courts of appeal; or Supreme 
Court • 

These procedures apply in all proceedings in criminal cases involving 
classified information, and appeals therefrom, before the United States 
district courts, the courts of appeal and the Supreme Court. 

B. Court Security Officer. In any proceeding in a cri minal case or 
appeal therefrom in which classified information is within, or reasonably 
expected to be within, the custody of the court, the court shall designate 
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a court security officer. The Attorney General or the Department of 
Justice Security Officer, with the concurrence of the head of the agency 
or agencies from which the classified information originates, or their 
representatives, shall recommend to the court persons qualified to serve 
as court security officers . The court security officer shall be selected 
from among those persons so recommended. 

The court security officer shall be an individual with demonstrated 
competence in security matters, and shall, prior to designation, have been 
certified to the court in writing by the Department of Justice Security 
Officer as cleared for the level and category of classified information 
that will be involved. The court security officer may be an employee of 
the Executive Branch of the government detailed to the court for this 
purpose. One or more alternate court security officers, who have been 
recommended and 'cleared in the manner specified above, may be designated 
by the court as required, 

The court security officer shall be responsible to the court for 
document, physical, personnel and communications security, and shall take 
measures reasonably necessary to fulfill these responsibilities. The 
court security officer shall notify the court and the Department of 
Justice Security Officer of any actual, attempted, or potential violation 
of security procedures. 

C. Secure Quarters. Any in camera proceeding--including a pretrial 
conference, motion hearing, or appellate hearing--concerning the use, 
relevance, or admissibility of classified information, shall be held in 
secure quarters recommended by the court security officer and approved by 
the court. 

The secure quarters shall be located within the federal courthouse, 
unless it is determined that none of the quarters available in the 
courthouse meets, or can reasonably be made equivalent to, security 
requirements of the Executive Branch applicable to the level and category 
of classified information involved. In that event, the court shall 
designate the facilities of another United States government agency, 
recommended by the court security officer, which is located within the 
vicinity of the courthouse as the site of the proceedings. 

The court security officer shall make necessary arrangements to 
ensure that the applicable Executive Branch standards are met and shall 
conduct or arrange for such inspection of the quarters as may be 
necessary. The court security officer shall, in consultation with the 
U.S. Marshall, arrange for the installation of securi 'ty<revices and tak~ 
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such other measures as may be necessary to protect against an y 
unauthorized access to classified i nformation. All the aforementioned 
activity shall be conducted in a manner which does not interfere with the 
orderly proceedings of the court. Pr i or to any hear i ng or other 
proceeding, the court security officer shall cert i fy i n writing to the 
court that the quarters are secure. 

D. Personnel Security--Court Personnel . No person appointed b y t he 
court or designated for service therein shall be give n access to an y 
c lassified information in the custody of the court, unless such person has 
received a security clearance as ptovided herein and unless access to such 
information is necessary for the performance of an off i cial fun c t i on . A 
security clearance for justices and jud~es is not required, but such 
clearance shall be provided upon the request of any judicial offi cer who 
desires to be cleared. 

The court shall inform the court security officer or the attorney for 
the government of the names of court personnel who may require access t o 
classified information. That person shall then notify the Department o f 
Justice Security Officer, who shall promptly make arrangements to obta in 
any necessary security clearances and shall approve such clearances unde r 
standards of the Executive Branch applicable to the level and category of 
classified information involved. The Department of Justice Sec urit y 
Officer shall advise the court in writing when the ·necessary sec uri ty 
clearances have been obtained. 

If security clearances cannot be obtained promptly, personnel in the 
Executive Branch having the necessary clearances may be temporarily 
assigned to assist the court. If a proceeding is required to be recorded 
and an official court reporter having the necessary security clearanc e i s 
unavailable the court may request the court ·security officer or the 
attorney for the government to have a cleared reporter from the Exec utive 
Branch designated to act as reporter in the proceedings. The reporter so 
designated shall take the oath of office as prescribed by 28 U.S.C. 
§753(a). 

Justices, judges and cleared court personnel shall not dis c lose 
classified information to anyone who does not have a security clearanc e 
and who does not require the information in the discharge of an official 
function. However, nothing contained in these procedures shall preclude a 
judge from discharging 8 official duties, including giving appropriate"
instructions to the jury. 

Any problem of security involving court personnel or persons acting 
for the court shall be referred to the court for appropriate action. 
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E. Persons Acting for the Defendant. The government may obtain 
information by any lawful means concerning the trustworthiness of persons 
associated with the defense and may bring such information to the 
attention of the court for the court's consideration in framing an 
appropriate protective order pursuant to Section 3 of the Act. 

F. Jury. !Nothing contained in these procedures shall be construed 
to require an investigation or security clearance of the members of the 
jury or interfere with the functions of a jury, including access to 
classified information introduced as evidence in the trial of a case. 

After a verdict has been rendered by a jury, the trial judge should 
consider a government request for a cautionary instruction to jurors 
regarding the release or disclosure of classified information contained in 
documents they have reviewed during the trial. 

G. Custody and Storage of Classified Materials. 

1. Materials Covered. These security procedures apply to all 
papers, documents, motions, pleadings, briefs, notes, records of 
statements involving clas sified information, notes relating to 
classified information taken during in camera proceedings, orders, 
affidavits, transcripts, untranscribed notes of a court reporter, 
magnetic recordings, or any other submissions or records whi ch 
contain classified information as the term is defined in Section l(a) 
of the Act, and which are in the custody of the court. This 
includes, but is not limited to (1) any motion made in connection 
with a pretrail conference held p~rsuant to Section 2 of the Act, (2) 
written statements submitted by the United States pursuant to Section 
4 of the Act, (3) any ·written statement or written notice submitted 
to the court by the defendant pursuant to Section S(a) of the Act, 
(4) any petition or written I110tion made pursuant to Section 6 of the 
Act, (5) a~y description of, or reference to, classified information 
contained in papers filed in an appeal, pursuant to Section 7 of the 
Act, and (6) any written statement provided by the United States or 
by the defendant pursuant to Section 8(c) of the Act. 

2. Safekeeping. Class ified information submitted to the court 
shall be placed in the custody of the court security officer who 
shall be responsible for its safekeeping. When not in use, the court 
security officer shall store all classified mater i als in a safe or 
safe-type steel file container with built-in, dial-type, three
position, changeable combinations which conform to the General 
Service Administration standards for security containers. Classified 
information shall be segregated from other information unrelated to 
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the case at hand by securing it in a separate security container. If 
the court does not possess a storage container which meets the 
required standards, the necessary storage container or containers are 
to be supplied to the court on a temporary basis by the ap~ropriate 
Executive Branch agency as determined by the Department of Justice 
Security Officer. Only the court security officer and alternate 
court security officer(s) shall have access to the combination and 
the contents of the container unless the court, after consultation 
with the security officer, determines that a cleared person other 
than the court security officer may also have access. 

For other than temporary storage (e.g., brief court recess), the 
court security officer shall insure that the storage area in which 
these containers shall be located meets Executive Branch standards 
applicable to the level and category of classified information 
involved. The secure storage area may be located within either the 
federal courthouse or the facilities of another United States 
government agency. 

3. Transmittal of Classified Information. During the pendency 
of a trikl or appeal, classified materials stored in the facilities 
of anothrr United States government agency shall be transmitted in 
the manner prescribed by the Executive Branch security regulations 
applicable to the level and category of classified information 
involved. A trust receipt shall accompany all classified materials 
transmitted and shal 1 be signed by the recipient and returned to the 
court security officer. 

H. Operating Routine. 

1. Access to Court Records. Court personnel shall have access 
to court records only as authorized. Access to classified 
information by court personnel shall be limited to the minimum number 
of cleared persons necessary for operating purposes. Access includes 
presence at an in camera hearing or any other proceeding during which 
classified information may be disclosed. Arrangements for access to 
classified information in the custody of the court by court personnel 
and persons acting for the defense shal 1 be approved in advance by 
the court, which may issue a protective order concerning such access. 

Except as otherwise authorized by a protective order, persons 
acting for the defendant will not be given custody of classified 
information provided by the government. They may, at the discretion 
of the court, be afforded access to classified information provided 
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by the government in sec~re quarters which have been approved in 
accordance with §3 of these procedures, but such classified informa
tion shall remain in the control of court security officer. 

2. Telephone Security. Classified information shall not be 
discussed over standard commercial telephone instruments or office 
intercommunication systems. 

3. Disposal of Classified Material. The court security officer 
shall be responsible for the secure disposal of all classi~ied 
materials which are not otherwise required to be retained. 

I. Records Security. 

1. Classification Markings. The court security officer, after 
consultation with the attorney for the goverment, shall be 
responsible for the marking of all court documents containing 
classified information with the appropriate level of classification 
and for indicating thereon any special access controls that also 
appear on the face of the document from which the classified 
information was obtained or that are otherwise applicable. 

Every document filed by the defendant in the case shall be filed 
under seal and promptly turned over to the court security officer. 
The court security officer shall promptly examine the document and, 
in consultation with the attorney for the govern~ent or 
representative of the appropriate agency, determine whether it 
contains classified information. If it is determined that the 
document does contain classified information, the court security 
officer shall ensure that it is marked with the appropriate 
classification marking. If it is determined that the document does 
not contain classified information, it shall be unsealed and , placed 
in the public record. Upon the request of the government; the court 
may direct that any document containing classified information shall 
thereafter be protected in accordance with §7 of these procedures . 

• 2. Accountability System. The court security officer shall be 
responsible for the establishment and maintenance of a control and 
accountability system for all classified information received by or 
transmitted from the court. 

J. Transmittal of the Record on Appeal. The record on appeal, or 
any portion thereof, which contains classi fied information shall be 
transmitted to the court of appeals or to the Supreme Court in the manner 
specified in §7(c) of these procedures. 
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K. Final Disposition. Within a reasonable time after all 
proceedings in the case have been .concluded, including appeals, the court 
release to the court security officer all materials containing classified 
information. The court security officer shall then transmit them to the 
Department of Justice Security Officer who shall consult with the 
originating agency to determine the appropriate disposition of such 
materials. Upon the motion of the government, the court may order the 
return of the classified documents and materials to the department or 
agency which originated them. The materials shall be transmitted in the 
manner specified in §7(c) of these procedures and shall be accompanied by 
the appropriate accountability records required by §9(b) of these 
procedures. 

L. Expenses. Expenses of the United States Government which arise 
in connection with the implementation of these procedures shall be borne 
by the Department of Justice or other appropriate Executive Branch agency. 

M. Interpretation. Any question concerning the interpretation of 
any security requirement contained in these procedures shall be resolved 
by the court in consultation with the Department of Justice Security 
Officer and the appropriate Executive Branch agency security officer. 

N. Term. These procedures shall remain in effect until modified in 
writing by The Chief Justice after consultation with the Attorney General 
of the United States, the Director of Central Intelligence, and the 
Secretary of Defense. 

O. Effective Date. These procedures shall become effective 
forty-five days after the date of submission to the appropriate 
Congressional Committees, as required by the Act. 

The above security procedures were issued on February 12, 1981, by 
Chief Justice Burger after taking into account the views of the Attorney 
General of the United States, the Director of Central Intelligence, and 
the Secretary of Defense, as required by law. 

9-90.942 Pre-indictment Use of Classified Information 

When interviewing witnesses, classified information can only be 
discussed with witnesses who have an appropriate clearance. The 
classifying agency should be contacted prior to the interview to determine 
if witness is cleared. If not, declassification of material or 
utilization of a non-classified summary which satisfies the needs of the 
investigation could be sought . 

JULY 31, 1984 
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Disclosures of classified information to the grand jury are not 
authorized as a result of the secrecy provisions of Rule 6 of the Federal 
Rules of Criminal Procedure. For guidance on how to handle classified 
information before a grand jury, contact the Chief of the Internal 
Security Section, Criminal Division. 

Witnesses, subjects or targets of an investigation who have lawfully 
acquired classified information from non-public sources cannot lawfully 
disclose such information to their uncleared attorneys. The attorneys 
must seek either to have the information declassified, secure a security 
clearance, or obtain the information pursuant to an appropriate protective 
order. 

JULY 31, 1984 
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9-100.000 THE COMPREHENSIVE DRUG ABUSE PREVENTION AND CONTROL ACT OF 
1970 - I 

The Comprehensive Drug Abuse Prevention and Control Act, Pub. Law 
91-513, became law on October 27, 1970. Some parts of the Act became 
effective immediately. Others, notably the penal provisions, became 
effective on May 1, 1971. 

The Act is divided into four titles. Title I establishes certain 
drug rehabilitation programs, tmder the jurisdiction of the Department of 
Health, Education and Welfare. Titles II and III constitute a complete 
revision, consolidation and reconstruction of federal statutes dealing 
with legitimate and illegitimate trafficking in narcotics and dangerous 
drugs. Title IV provides that the Secretary of Health, Education and 
Welfare shall submit annual reports to Congress concerning certain 
advisory councils. 

This chapter deals solely with Titles II and III of the Comprehensive 
Drug Abuse Prevention and Control Act. Title II is known as the 
Controlled Substances Act; Title III is the Controlled Substances Import 
and Export Act • 

Title II defines pertinent terms, establishes schedules of controlled 
substances for the control of legitimate dealings in such substances, and 
sets up a registration system for all persons lawfully dealing in 
controlled substances. Title II also contains extensive penal provisions 
relating to illicit trafficking in controlled substances as well as 
administrative provisions relating to administrative inspections, 
forfeitures, injunctions, etc. 

Title III provides for the regulation of the importation and 
exportation of controlled substances. To do this, it establishes a 
registration system applicable to those authorized to import and export 
controlled substances. It also establishes penalties for violation of its 
provisions. 

What follows is an analysis of the prov1s1ons of Title II and Ill 
with comments regarding those provisions which seem to be of primary 
interest to prosecutors. Criminal Division intends to update this chapter 
from time to time and would appreciate comments and suggestions from 
prosecutors in this regard. 
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9-100.100 TITLE II - Parts A, B AND C 

9-100.110 Part A - Short Title, Findings and Declaration, Definitions 

9-100.111 Short Title - Section 100 - 21 U.S.C. §801 note 

This Section provides that Title II of the Comprehensive Drug Abuse 
Prevention and Control Act is to be cited as the "Control led Substances 
Act." 

9-100.112 Findings and Declarations - Section 101 - 21 U.S.C. §801 

This section contains findings and declarations by Congress regarding 
the need for federal regulation of controlled substance activities. The 
section spells out Congress' intent to regulate controlled substances 
under the counnerce power and indicates that such regulation applies to all 
controlled substances, regardless of whether they move in interstate 
commerce. 

Challenges to the constitutionality of the Controlled Substances Act 
have been uniformly rejected. See United States v. Lopez, 459 F. 2d 949 
(5th Cir.), cert. denied sub. nom., Llerena v. United States, 409 U.S. 878 
(1972); United States v. Daras-:462 F.2d 1361 (9th Cir.), cert. denied, 
409 U.S. 1046 0972); United States v. Scales, 464 F.2d 371 (6th Cir. 
1972); United States v. Mather, 465 F.2d 1035, 1037 (Sth Cir.), cert. 
denied, 409 U.S. 1085 (1972); United States v. Rodriquez-Camacho, 468 F.2d 
1220 (9th Cir. 1972), cert. denied, 410 U.S. 985 0973); United States v. 
Richardson, 477 F.2d 1280 (8th Cir.), cert. denied, 414 U.S. 843 (1973). 
See also, United States v. Simpson, 481 F.2d 582 (Sth Cir.), reh. denied, 
481 F.2d 1404, cert. denied, 414 U.S. 1095 (1973), which upheld the 
constitutionality of the special parole term which is an adjunct of prison 
sentences imposed for controlled substance felonies. And see United 
States v. Kiffer, 477 F.2d 349 (2d Cir.), cert. denied sub. no~Harmash 
v. United States, 414 U.S. 831 (1973), which upheld the"COii'Stitutionality 
of the Controlled Substances Act's prohibitions as they apply to 
marihuana. 

9-100.113 Definitions - Section 102 - 21 U.S.C. §802 

This section contains 26 definitions. Of principal interest are the 
following: 

March 9, 1984 
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A. Addict 

Addict is defined as anyone habitually using a narcotic drug so as to 
endanger public morals, health, safety, or welfare; or one who is so far 
addicted to the use of narcotics as to have lost the power of self 
control. 

B. Administer 

Administer refers to the direct application of a controlled substance 
to the body of a patient or research subject by a practitioner or his/her 
agent or by the patient or research subject under the practitioner's 
direction. 

C. Controlled Substance 

Controlled Substance refers to any drug or other substance or 
immediate precursor which is found in schedules I through V of the 
Controlled Substances Act. 

D. Counterfeit Substance 

Counterfeit Substance is a controlled substance which falsely bears 
the name, mark, or likeness of the true manufacturer, distributor, or 
dispenser of the controlled substance. (The penalty provisions relating 
to counterfeit substances are found in sections 40l(a)(2) and 403(a)(5) of 
the Controlled Substances Act (21 U.S.C. §84l(a)(2) and 21 U.S.C. 
§843( a)( 5)). 

E. Dispense 

Dispense refers to the delivery of a controlled substance to an 
ultimate user or research subject by, or pursuant to the lawful order of, 
a practitioner and encompasses incidental functions such as prescribing, 
administering, packaging, labeling and compounding. A word of warning . 
In 'light of the manner in which "dispense" is defined, one who "dispenses" 
a controlled substance cannot be said to violate the Act's provisions. In 
other words, the activities encompassed within the definition of 
"dispense" are lawful within the meaning of the Act. In this connect ion, 
see also the definition of "ultimate user," below. Accordingly, the word 
"dispense" should not be used to charge a controlled substance offense. 

, For a contrary viewregarding use of the word "dispense," see United 
States v. Leigh, 487 F.2d 206 (5th Cir. 1973), reh. denied, 488T2d 1055 
(1974). ' 
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F. Distribute 

Distribute means to deliver a controlled substance, other than by 
administering or dispensing. Thus, when the word "distribute" is used to 
charge a controlled substance offense, the "procuring agent" defense which 
was available under previous narcotic laws cannot be successfully 
interposed by a defendant. See United States v. Sawyer, 210 F.2d 169 (3d 
Cir. 1954). The "procuring agent" doctrine was based on the nature of the 
transfer from the defendant to the undercover agent. A sale was criminal 
but a mere delivery was not. See United States v. BarceTIS;" 432 F.2d 570, 
571-572 Ost Cir. 1970). Underthe definition of "distribute," one who 
delivers controlled substances to a buyer is guilty of violating the 

--7Controlled Substances Act even i f(he) is a "procuring agent" within the 
meaning of Sawyer and even if the '<re'"1 ivery to the buyer is not a sale. 
See also United States v. Miller, 483 F.2d 61 (5th Cir. 1973), cert. 
deiliea-;-414 U.S. 1159 0974). 

G. Immediate Precursor 

Iunnediate Precursor means either the principal compound used to 
manufacture a controlled substance or a chemical intermediary used (or 
likely to be used) to manufacture a controlled substance. 

H. Manufacture 

Manufacture includes such functions as processing, packaging and 
labeling but doe s not include similar activity by a practitioner 

:=; incidental to @Y dispensing function. 

I. Marihuana 

Marihuana includes all parts of the plant cannabis sativa L., the 
seeds and resin thereof, and every compound, salt, or other derivative of 
t he cannab i s plant, its seeds or resin. This broad definition 
demonstrates Congress' intent to encompass within the term "marihuana" all 
botanical varieties, derivatives, etc. of the cannabis plant. In this 
connection, see United States v. Rothberg, 480 F.2d 534, 536 (2d Cir.), 
cert. denied-;-"414 U.S. 85 (1973); United States v. Gaines, 489 F.2d 690 
(5th Cir. 1974); United States v. Honneus, 508 F.2d 566 Ost Cir. 1974). 
Marihuana's being subjected to regulation under schedule I of the 
Controlled Substances Act has been held to be reasonable and proper. See 
United States v. Kiffer, 477 F.2d 349 (2d Cir.), cert. denied sub. n~ 
Harmash v. United States, 414 U.S. 831 (1973); United Stat--es--v:-t'S 
Froscia, 354 F. Supp. 1338 (S.D.N.Y. 1973); and United States v. Maideli-;-
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355 F. Supp. 743 (D. Conn. 1973). A challenge against the marihuana 
possession provisions of the Controlled Substances Act and the Louisiana 
Controlled Dangerous Substances Law on the ground that they violate rights 
of privacy, constitute cruel and unusual punishment, and are violative of 
equal protection of the laws was rejected in Louisiana Affiliate of the 
National Organization for the Reform of Marihuana Laws v. Guste, 380 F. 
Supp. 404 (E. D. La. 1974) . 

J. Narcotic Drug 

Narcotic Drug includes opium, opium derivatives (!L:..&..:. morphine and 
heroin), coca leaves and derivatives thereof(~ cocaine hydrochloride), 
and opiates. 

K. Practitioner 

Practitioner is a term of broad scope, including, among other things, 
physicians, dentists, pharmacies, and hospitals legally authorized to 
administer, dispense, distribute, or conduct research with controlled 
substances in the course of their professional practice or research. 

L. State 

State includes the 50 states, all territories and possessions, the 
District of Coltnnbia, Puerto Rico, the Canal Zone, and the Trust Territory 
of the Pacific Islands. 

M. Ultimate User 

Ultimate User means one who lawfully obtains and possesses a 
cont olled substance for is own use or for the use of a member or animal 
of hi household. 

N. United States 

United States means all places and waters subject to the jurisdiction 
of , the United States. · 
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9-100.120 Part B - Authority to Control; Standards and Schedules 

9-100.121 Authgrity and Criteria for Classification of Substances -
Section 201 - 21 U.S.C. §811 

This section describes the procedures whereby the Attorney General 
may (1) add a drug to the controlled substance schedules set forth in the 
Act (see USAM 9-100.122, infra), (2) remove a drug from such schedules, 
or (3"'ftransfer a controlled substance from one schedule to another. 
These changes are to be effected pursuant to the rulemaking provisions of 
the Administrative Procedure Act (5 U.S.C. §§551-559). A record must be 
made and affected parties afforded a hearing. (By delegation of 
authority, the Drug Enforcement Administration conducts the necessary 
hearings, see 21 C.F.R. §1308.41 et seq.) The Attorney General may 
institute proceedings under this sectionon his/her own motion, at the 
request of the Secretary of Health, Education, and Welfare, or on the 
petition of an interested party. A substance can be added to the 
schedules or transferred from one schedule to another if the Attorney 
General (actually, the Administrator of the Drug Enforcement Administra
tion, by delegation of authority) finds that the substance has a potential 
for abuse and satisfies criteria listed in §202(a) of the Act (21 U.S.C. 
§812(a)), USAM 9-100.320, infra. A substance can be removed from the 
schedules if it is found that it does not meet the requirements for 
inclusion in any schedule. Where the United States is bound by treaty to 
regulate a controlled substance, the Attorney General is to issue an order 
placing the drug in a schedule he/she deems appropriate . Such action need 
not be accompanied by a hearing or by "potential for abuse," etc. 
findings. 

Regarding procedural due process problems which may arise in 
connection with administrative hearings held for the purpose of placing a 
drug in a controlled substance schedule, see Hoffman - La Roche, Inc. v. 
Kleindienst, 478 F.2d 1 (3d Cir. 1973). 

9-100.122 Schedules of Controlled Substances - Section 202 - 21 U.S.C. 
§812 - General 

This section contains the five schedules of substances initially 
subjected to control under the Act. The schedules are to be updated and 
republished semiannually during the two year period "beginning one year 
after the date of" enactment of the Controlled Substances Act and annually 
updated and republished thereafter. (The most recent updating, as of 
April 1, 1975, is to be found in the Code of Federal Regulations, to wit, 
21 C.F.R. §1308.11 !!_seq.) Regarding republication of the schedul es, 
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see United States v. Nocar, 497 F.2d 719 (7th Cir. 1974); United States v. 
lrifelice, 506 F.2d 1358 0th Cir.), cert. denied, 419 U.S. 1107 0974); 
United States v. Mundt, 508 F.2d 904 (10th Cir. 1974), cert. denied, 421 
U.S. 949 (1975); United States v. Grunnnell, 542 F.2d 789 (9th cir. 1976). 

Section 202(b) of the Act sets forth the findings required to place a 
drug in each schedule of controlled substances. Generally, the three 
findings that are required relate to a substance's (1) potential for 
abuse, (2) currently accepted medical use, and (3) safety, or alterna
tively, tendency to induce psychological or physical dependence. Schedule 
I controlled substances embrace drugs which have a high potential for 
abuse, have no currently accepted medical use, and are not considered safe 
to use. On the other hand, schedule V controlled substances have a low 
potential for abuse, have a currently accepted medical use, and may cause 
limited physical or psychological dependence. 

9-100.123 Schedules of Controlled Substances - Specific 

Section 202(c) of the Act sets forth the various schedules (five in 
number) of controlled substances established by the Act. Narcotics, 
stimulants, depressants, hallucinogens, etc. are listed in appropriate 
schedules. 

Schedule I lists a number of opiates, among which are heroin and 
various other morphine compounds. · Certain hallucinogenic substances such 
as LSD, marihuana, mescaline, and peyote are also listed in schedule I. 

Schedule II lists opium and various derivatives thereof, coca leaves 
and derivatives thereof(~ cocaine), and synthetic substances such as 
methadone. It should be noted that methamphetamine (and its derivatives) 
is now listed in schedule II. Originally, methamphetamine was listed in 
schedule III. However, the drug was transferred to schedule II on July 7, 
1971, see 36 Fed. Reg. 12734 (July 7, 1971). In this connection, see the 
recenc-publication of the controlled substance schedules, 21 C.F.R. 
11308 .11 et .!!9..:. It should also be noted that methaqualone, a sedative 
hypnotic,was added to schedule II on October 4, 1973, see 38 Fed. Reg. 
27516 (Oct. 4, 1973). 

Schedule III lists various drugs which stimulate or depress the 
central nervous system and also lists substances containing limited 
amounts of codeine. 

Schedule IV includes tranquilizers such as meprobamate and long 
acting barbiturates. 
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Schedule V relates to compounds, mixtures, and preparations 
containing small amounts of narcotic drugs, such compounds, mixtures, etc. 
having valuable medicinal qualities. 

Under section 202(d) of the Act, the Attorney General is authorized 
to except any compound, mixture, or preparation containing a depressant or 
stimulant substance mentioned in parts (a) and (b) of schedule III or in 
schedules IV and V if it contains one or more active medicinal ingredients 
not having a depressant or stimulant effect and if the quantity of the 
nonstimulant-depressant ingredients is enough to vitiate the potential for 
abuse inherent in the depressant or stimulant substance. NOTE: For a 
case involving a request to remove marihuana from control under the 
Controlled Substances Act or, alternatively, to transfer marihuana from 
Schedule I to Schedule V, see National Organization For The Reform of 
Marihuana Laws (NORML) v. itii'ersoll, 497 F.2d 654 (D.C. Cir. 1974). 

9-100.130 Part C - Registration of Manufacturers, Distributors, and Dis
pensers of Controlled Substances 

9-100.131 Rules and Regulations - Section 301 - 21 U.S.C. S 821 

This section authorizes the Attorney General to promulgate necessary 
rules and regulations and to charge appropriate fees for registration, 
etc. This authority does not constitute an unlawful delegation of 
legislative power, see Yakus v. United States, 321 U.S . 414, 425-426 
(1944); Currin v. WalTBce, 306 U.S. 1, 15 (1939). 

9-100.132 Persons Required to Register - Section 302 - 21 u.s.c. §822 

Those who manufacture, distribute, or dispense controlled substances 
must annually register with the Attorney General and may engage only in 
the activities set forth in their certificate of registration. Separate 
registrations are required for each principal place of business or 
professional practice where controlled substances are manufactured, 
distributed or dispensed . The Attorney General is authorized to inspect 
such establishments. Registration may be waived for certain 
manufacturers, distributors and dispensers if this is found to be 
consistent with the public heal th and s t • Agents or employees of 

-;> registrants, common carriers, warehousemen and ultimate users are 
~ exempted from registration requi rements. 
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For the regulations relating to registration, see 21 C.F.R. §1301.01 
!!~ 

9-100.133 Registration Requirements - Section 303 - 21 U.S.C. §823 

This section relates to the registration of manufacturers, 
distributors, and practitioners. Each subsection provides that the 
Attorney General shall register an applicant unless he/she determines that 
the issuance of a registration is inconsistent with the public interest. 
In each registration category, certain factors must be considered in 
determining the "public interest." 

A. Subsection 303(a) relates to the registration of a manufacturer 
of schedule I or II controlled substances. The public interest factors to 
be considered are: 

1. Maintenance of effective controls against diversion of 
schedule I or II substances; 

2. Compliance with state and local laws; 

3. Promotion of technical advances and development of new 
substances; 

.4. The applicant's previous dangerous drug conviction record; 

5. Experience in manufacturing controlled substances and the 
exercise of effective controls against diversion; and 

6. Other relevant factors. 

B. Subsection 303(b) relates to the registration of a distributor of 
schedule I or II controlled substances. The factors to be considered 
are: 

1. Maintenance of effective controls against diversion; 

2. Compliance with state and local laws; 

3. Prior dangerous drug record; 

4. Past experience in di.stribut i ng control led substances; and 

5. Other .relevant factors. 
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C. Subsection 303(c) provides that the registration granted a 
manufa~turer or distributor of schedule I or II controlled substances does 
not entitle the registrant to manufacture or distribute other controlled 

7 substances or amounts in excess of the specific quota assigned to~
under section 306 of the Act (21 U.S.C. §826). 

D. Subsections 303(d) and 303(e) relate to manufacturers and 
distributors of schedule III, IV and V controlled substances and repeat 
substantially the provisions of subsections 303(a) and (b). The factors 
used to determine "public interest" are the same in both subsections. 

E. Under subsection 303(f), practitioners and pharmacists may be 
registered to dispense or conduct research with schedule II - V controlled 
substances if they are so authorized by the state in which they practice. 
Pharmacies also qualify to dispense such substances if they are authorized 
to so dispense under state law. Special registration procedures apply to 
practitioners wishing to conduct research in schedule I controlled 
substances. 

9-100.134 Denial, Revocation, or Suspension of Registration Section 304 -
21 u.s.c. §824 

Subsection 304(a) empowers the Attorney General to revoke or suspend 
any registration if the holder is found to have falsified his/her 
 application, lost@ state license, or to have been convicted of a 
controlled substance felony. Revocation or suspension may be limited to 
the particular substance which is involved in the action. The Attorney 
General must institute proceedings designed to deny, suspend, or revoke a 
registration by a show cause order and afford the affected applicant or 
registrant a hearing. The Attorney General, in his/her discretion, may 
suspend a registration simultaneously with the institution of proceedings 
under this section if he/she finds that there is imminent danger to the 
public health or safety. The Attorney General may also suspend or revoke 
a quota issued under section 306 of the Act (21 U.S.C. §826). When a 
revocation order becomes final, all controlled substances owned or 
possessed by the registrant are to be impounded (section 304(f)). 

9-100.135 Labeling and Packaging Requirements - Section 305 - 21 U.S.C. 
§825 

Section 305(a) makes it unlawful to distribute controlled substance 
in a conanercial container tmless the container bears an appropriate label 
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containing an identifying symbol. A different symbol is required for each 
schedule of controlled substances. Manufacturers may not distribute a 
controlled substance unless the drug's labeling contains an appropriate 
identifying symbol. The term "labeling" includes, inter alia, written, 
printed or graphic matter accompanying a controlled substance, 21 C.F.R. 
§1302.02(c). See~' United States v. Guardian Chemical Corporation, 
410 F.2d 157 (2d Cir. 1969). 

The terms "commercial container" and "label" are not defined in the 
Controlled Substances Act or in the Controlled Substances Import and 
Export Act. However, they are defined in the controlled substance 
regulations. See 21 C.F.R. §1302.02(a)(b). The identifying symbols for 
each schedule---of controlled substances may be found at 21 C.F.R. 
§1302.03(c). 

Section 305(c) requires the Secretary of Health, Education, and 
Welfare to promulgate regulations under the Food, Drug, and Cosmetic Act 
(21 U.S.C. §353(b)) providing that the label of any schedule II, III, or 
IV prescription drug shall, when dispensed to a patient, contain. a clear 
warning that it is illegal to transfer the drug to anyone other than the 
patient. This requirement applies to the situation where a schedule II, 
III, or IV drug is delivered to an ultimate user by a practitioner (!..:.!..: 
physician) or is delivered to such a user by, ~' a pharmacist, pursuant 
to the lawful order of a practitioner. 

Section 305(d) makes it unlawful to distribute insecurely sealed 
containers of schedule I or II controlled substances or schedule III or IV 
narcotics. 

NOTE: The term "commercial container," as used in section 305(a), 
does not include the container in which a controlled substance is 
delivered to an ultimate user. 

9-100.136 Quotas Applicable to Certain Substances - Section 306 - 21 
u.s.c. §826 

Section 306(a) requires the Attorney General to determine the total 
amount of schedule I and II controlled substances which will be 
manufactured in the United States each year and to establish production 
quotas for each basic class of drugs in such schedules. The production 
quotas are designed to furnish sufficient schedule I and II drugs to 
satisfy the yearly medical, scientific, industrial and export needs of the 
United States and to establish and maintain reserve stocks. 
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Section 306(b) requires the Attorney General to limit or reduce 
individual production quotas so that they will not exceed in the aggregate 
the total amount determined necessary for the United States for any given 
year. In doing this, the Attorney General is to revise the quota of each 
manufacturer in the same proportion as the limitation or reduction of the 
aggregate of the quotas. Any amount already produced by a manufacturer 
which is in excess of the revised quota is to be subtracted from the 
manufacturer's following year's quota. 

Section 306(c) obligates the Attorney General to annually establish 
manufacturing quotas for schedule I and II substances for those lawfully 
engaged in manufacturing such drugs. In fixing such quotas, the Attorney 
General considers each manufacturer's production cycle, current rate of 
disposal, estimated disposal, inventory, the trend of the national 
disposal rate during the preceding calendar year, the economic 
availability of raw materials, yield and stability problems, emergencies 
such as strikes and fires, and various other factors. 

Section 306(d) provides for the fixing of quotas for schedule I and 
II substances for those registrants who have not manufactured these 
substances during one or more previous years. In setting up the quotas, 
the Attorney General is to consider generally the factors set forth in 
section 306(c). 

Section 306(e) allows a registered manufacturer to apply for an 
increased quota to meet his/her estimated disposal, inventory and other 
requirements for the remainder of the year. In processing such an 
application, the Attorney General is to consider those factors which have 
a bearing on the need for such an increase. 

Section 306(f) provides that no registration or quota is required for 
incidentially produced schedule I or II controlled substances which result 
from the manufacture of a schedule I or II substance which a manufacturer 
is registered to produce. The Attorney General may by regulation restrict 
the retention and disposal of such incidentally produced substances. 

Note: Manufacturers who produce schedule I or II controlled 
substances in violation of section 306's quota requirements are punishable 
under section 402(b) (21 U.S.C. §842(b)). 
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9-100.137 Records and Reports of Registrants - Section 307 - 21 U.S.C. 
§827 

Section 307(a)(l) requires every registrant (except certain 
practitioners and research establishments, see section 307(c), infra) as 
of May 1, 1971 and every second year thereafter to make a complete and 
accurate record of all stocks of control led substances on hand. Sect ion 
307(a)(2) provides that, when a substance is first designated as a 
controlled substance, all registrants manufacturing, distributing or 
dispensing the substance must make complete and accurate records of all 
stocks on hand. Section 307(a)(3) requires (as of May 1, 1971) every 
registered manufacturer, distributor or dispenser of controlled substances 
to maintain on a current basis a complete and accurate record of each 
controlled substance manufactured, received, sold, delivered, or otherwise 
disposed of. However, no perpetual inventory need be maintained. 

Section 307(b) provides that records shall be kept in accordance with 
regulations promulgated by the Attorney General and contain information 
required by such regulations. Such records must be kept separately from 
all other records of the registrant. However, in the case of non-narcotic 
substances, ordinary busin~ss records will suffice if the information 
required by the Attorney General is readily retrievable therefrom. 
Controlled substance records must be maintained and made available for at 
least two years for inspection and copying by federal officials authorize.d 
by the Attorney General. -

Section 307(c)(l) exempts from record keeping requirements 
practitioners who prescribe or administer schedule II through V narcotics 
in the lawful course of their professional practice or who dispense 
schedule II through V non-narcotic controlled substances to patients 
unless they charge the patients for the substances. Section 307(c)(2) 
exempts from record keeping requirements establishments registered to 
conduct research with controlled drugs in preclinical research or 
teaching. Section 307(c)(3) exempts from record keeping requirements 
persons who have been granted exemption from such requirements by the 
Attorney General. 

Section 307(d) requires registered manufacturers to make reports when 
and as required by the Attorney General, of every sale, delivery, or other 
disposal of any controlled substance. Section 307(d) also provides that 
registered distributors shall, with respect to narcotic controlled 
substances, make such reports as the Attorney General may require. 
Reports are to identify by registration number the person or establishment 
to whom sale, delivery or other disposal was made, unless the recipient is 
exempt from registration. 
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Section 307(e) provides that regulations promulgated under sections 
SOS(i) and 512(j) of the Food, Drug and Cosmetic Act (21 U.S.C. §355(i) 
and §360(b)(j)), relating to the investigational use of drugs in humans 
and animals must include such procedures as the Secretary of Health, 
Education and Welfare, after C~JUtUltat i on with the Attorney General, 
determines are necessary to ensure the security and accountability of 
controlled substances used in such research. 

9-100.138 Order Forms - Section 308 - 21 U.S.C. §828 

Section 308(a) makes it unlawful for any person to distribute a 
schedule I or II controlled substance to another unless it is distributed 
pursuant to the written order of the person to whom it is distributed. 
(Note that section 308(a) applies to those who "distribute", not to those 
who "dispense.") The order is contained on a form issued in blank by the 
Attorney General pursuant to section 308(d), infra, and relevant 
regulations. 

Section 308(b) provides that order form requirements do not apply to 
lawful exportations of schedule I or II controlled substances nor to the 
deliver or s torage of such substances by a common or contract carrier or 
rehouseman in the lawful and usual course of business. 

Section 308(c)(l) requires distributors of schedule I or II 
controlled substances to preserve order forms for two years and to make 
them available for inspection and copying by authorized federal •officers 
and by state or local enforcement officers who are authorized by law to 
inspect such forms. Section 308(c)(2) requires those persons who furnish 
order forms to make a duplicate of them, to retain such duplicates for two 
years, and to have them available for inspection and copying. 

Section 308(d)(l) provides that the Attorney General may issue order 
forms only to registered manufacturers, distributors or dispensers of 
scheduled I or II controlled substances or to persons exempted from such 
registration . Section 308(d)(l) makes it unlawful for any person other 
than the one to whom an order form is issued to use the form to obtain 
controlled substances or to supply it to anyone else with the intent of 
bringing about the distribution of controlled substances. Under section 
308(d)(2), reasonable fees may be charged b'y the Attorney General for 
order forms. 

Note: Violations of the order form requirements of section 308(a) are 
punishable under section 403(a)(l) (21 U.S.C. §843(a)(l)). Violators 
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of section 308(d)(l)'s prohibitions are punishable under section 403(a)(3) 
(21 U.S.C. §843(a)(3)). Regulations relating to order forms may be found 
at 21 C.F.R. §1305.01 ~seq. 

Section 308(e) makes it unlawful to obtain schedule I or II 
controlled substances by means of order forms for any purpose other than 
their use, distribution, dispensing or administration in the conduct of a 
lawful business or in the course of professional practice. 

9-100.139 Prescriptions - Section 309 - 21 U.S.C. §829 

Section 309(a) provides that, except when dispensed by a practitioner 
(other than a pharmacist) to an ultimate user, no schedule II substance 
which is a prescription drug may be dispensed without a written 
prescription. However, provision is made for the dispensing of schedule 
II substances on oral prescriptions in emergency situations. 
Prescriptions for schedule II substances must be retained for at least two 
years and no prescription for such a substance may be refilled. 

Section 309(b) provides that, except when dispensed by a practitioner 
(other than a pharmacist) to an ultimate user, no schedule III or IV 
controlled substance which is a prescription drug may be dispensed without 
a written or oral prescription. Such prescriptions may not be filled or 
refilled more than six months after their date of issuance and may not be 
refilled more than five times after issuance unless renewed by the issuing 
practitioner. 

Section 309(c) prohibits the distribution or dispensing of a schedule 
V controlled drug other than for a medical purpose. 

Section 309(d) provides that, whenever it appears to the Attorney 
General that a drug not considered to be a prescription drug under the 
Food, Drug and Cosmetic Act should be so considered because of its abuse 
potential, he/she shall so advise the Secretary of Heal th, Educ at ion and 
Welfare and furnish him all relevant data. 

Note: Violations of section 309's prescription requirements are 
punishable under section 402(a)(l) (21 U.S.C. §842(a)(l)). 

9-100.140 Piperidine Reporting (Section 310)- 21 U.S.C. 1830 

Section 310 makes it unlawful for any person to distribute, sell or 
import piperidine without reporting such information to the Attorney 
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General within a time period (not less than seven days) concerning such 
acts. The person reporting is required to preserve a copy of each report 
for two years. 

Also section 310(a)(l) provides that the Attorney General may 
require, by regulation, that the following information be reported: 

A. The quantity, form, and manner in which, and date on which, the 
piperidine was distributed, sold or imported. 

B. In the case of the distribution or sale of piperidine to an 
individual, the name, address, and age of the individual and the type of 
indentification presented to confirm the identity of the individual. 

C. In the case of the distribution or sale of peperidine to an 
entity other than an individual, the name and address of the entity and 
the name, address, and title of the individual ordering or receiving the 
piperidine and the type of identification presented to confirm the 
identity of the individual and of the entity. Section 310(a)(2) provides 
that no person may distribute or sell piperidine unless the recipient or 
purchaser presents to the distributor or seller identification of such 
type, to confirm the identity of the recipient or purchaser (and any 
entity which the recipient or purchaser represents), as the Attorney 
General establishes by regulation. However, Section 310(a)(3) provides 
that sections 310(a)(l) and 310(a)(2) shall not apply to: 

a. The distribution of piperidine between agents or 
employees within a single facility (as defined by the Attorney 
General), if such agents or employees are acting in the lawful 
and usual course of their business or employment; 

b. The delivery of piperidine to or by a common or 
contract carrier for carriage in the lawful and usual course of 
its business, or to or by a warehouseman for storage in the 
lawful and usual course of its business; but where such carriage 
or storage is in connection with the distribution, sale, or 
importation of the piperidine to a third person, this 
subparagraph shall not relieve the distributor, seller, or 
importer from compliance with sections 310(a)(l) or 310(a)(2); 
or 

c. Any distribution, sale, or importation of piperidine 
with respect to which the Attorney General determines that the 
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report required by section 310(a)(l) or the presentation of 
identification required by section 310(a)(2) is not necessary 
for the enforcement of this subchapter. Section 310(b) provides 
that any information which is reported to or otherwise obtained 
by the Department of Justice under this section and which is 
exempt from disclosure pursuant to 5 U.S.C. §522(a) by reason of 
5 U.S.C. §522(b)(4) therof shall be considered confidential and 
shall not be disclosed, except that such information may be 
disclosed to officers or employees of the United States 
concerned with carrying out this subchapter or subchapter II of 
this chapter or when relevant in any proceeding for the 
enforcement of this subchapter or subpart II of this chapter. 
Section 310(c) provides that for purposes of this section, 
21 U.S.C. §34l(d), and 21 U.S.C. §842(a)(9): 

( 1) The term "import" has the meaning given such term in 
21 U.S.C. §95l(a)(l). 

(2) The term "phencyclidine" means 1- (1-phenylcyclohexyl) 
piperidine, its salts, or any immediate precursor, homolog, 
analog, or derivative (or salt therof) of 1- (1-phenylcyclohexyl) 
piperidine that is included in Schedule I or II or part B. of 
this subchapter. 

(3) The term "piperdine" includes its salts and acyl 
derivatives. 

9-100.200 TITLE II - OFFENSES AND PENALTIES 

9-100.210 Manufacturing, Distributing, Possessing - Section 401 -
21 u.s.c. §841 

Section 40l(a)(l) makes it unlawful for an unauthorized person to 
knowingly or intentionally manufacture, distribute, or dispense a 
controlled substance or to possess a controlled substance with intent to 
manufacture, distribute or dispense it . (A mother, who directed her 
daughter to deliver five packets of heroin to a government informant, was 
held to have constructively transferred the heroin to the informant and 
thus to have unlawfully distributed it. See United States v. Waller,503 
F.2d 1014 (7th Cir. 1974)). Section 40l(a)(2) makes it unlawful to 
knowingly or intentionally create, distribute or dispense a counterfeit 
substance or to possess a counterfeit substance with intent to distribute 
or dispense it . 
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9-100.211 Comments 

Since the word "dispense," as defined in section 102(10) (21 U.S.C. 
§802(10)), relates to activities which are lawful within the meaning of 
the Controlled Substances Act, that word should not be used to charge a 
violation of section 401(a). The word "distribute" should be used 
instead. Contra United States v. Leigh, 487 F.2d 206 (5th Cir. 1973). 

Regarding the meaning of the phrase "counterfeit substance" as used 
in section 410(a)(2), see section 102(7) (21 U.S.C. §802(7)). No 
prosecutions should be---rtlstituted under section 401(a)(2) without 
consultation with the Narcotic and Dangerous Drug Section. See USAM 
9-2. . 

Physicians who sell controlled substances to non-patient addicts or 
who issue controlled substance prescriptions to such persons should be 
prosecuted under the "distribution" provisions of section 401(a)(1). See 
also United States v. Moore, 423 U.S. 122 (1975). Contra United States--V:
I:e'Igh, supra. 

Regarding the type of evidence needed to establish possession with 
intent to distribute, see United States v. Ortiz, 445 F.2d 1100, 1104-1105 
(10th Cir. 1971) (amphetamines); United States v. Mather, 465 F.2d 1035 
(5th Cir.), cert. denied 409 U.S. 1085 (1972) (cocaine); United States v. 
Henry, 468 F.2d 892 (10th Cir. 1972) (heroin and cocaine); United States 
v. Anderson, 468 F.2d 1280,1283 (10th Cir. 1972) (marihuana); United 
States v. Nocerino, 474 F.2d 993 (2d Cir. 1973) (amphetamines and 
barbiturates). See also United States v. Blake, 484 F.2d 50, 58 (8th Cir. 
1973) (heroin); Unit-;d"States v. Polite, 489 F.2d 679 (5th Cir. 1974) 
(heroin); United States v. Luc1ow, 518 F.2d 298 (3d Cir. 1975) 
(amphetamines). 

The Eighth Circuit Court of Appeals has held that a defendant may 
properly be convicted of possessing a controlled substance with intent to 
distribute and of distributing such a substance since "the evidence needed 
to prove possession with intent to distribute is different from that 
required to prove actual distribution," United States v. Richardson, 4 77 
F.2d 1280, 1282 (8th Cir. 1973). The Second Circuit has considered this 
issue but has not yet ruled on it, see United States v. Vasquez, 468 F.2d 
565 (2d Cir. 1972). See also Unitecr-states v. Costello, 483 F.2d 1366 
(5th Cir. 1973) and united'States v. Horsley, 519 F.2d 1264 (5th Cir. 
1975). 
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Simple possession of a controlled substance, section 404(a) (21 
U.S.C. §844(a)), seems to be a lesser included offense vis-a-vis a charge 
of possession with intent to distribute. Thus, it appears that a 
defendant charged with possession with intent to distribute is entitled to 
a lesser included offense instruction which would allow the jury to find 
him/her guilty of simple possession. See Sansone v. United States, 380 
U.S. 343, 349-350 (1965), "[I)n a case where some of the elements of the 
crime charged themselves constitute a lesser crime, the defendant, if the 
evidence justifies it •• • is entitled to an instruction which would permit a 
finding of guilt of the lesser offense." See also United States v. 
Methvin, 441 F. 2d 584 (5th Cir. 1971); and see unrted States v. Blake, 
484 F.2d 50, 58 (8th Cir. 1973); United State&-v. Trujillo, 497 F.2d 408 
(10th Cir. 1974); United States v. Howard, 507 F.2d 559 (8th Cir. 1974); 
and United States v. Wade, 502 F.2d 144 (6th Cir. 1974). 

Occasionally, substances sold purportedly as controlled substances to 
undercover Drug Enforcement agents prove on analysis to be harmless 
mater_ials such as flour or sugar. In such instances, if there is evidence 
that the defendants knew they were dealing with a federal agent and, with 
the intent of frauduently obtaining money from the agent, that they 
deliberately sold the agent a harmless substance claiming it to be heroin, 
cocaine, etc., a charge of conspiracy to defraud (18 U.S.C. §371) may be 
in order. Such a charge was successfully prosecuted against one defendant 
(the other defendant was the beneficiary of a Bruton error) in United 
States v. Morales, 477 F.2d 1309 (5th Cir. 1973). Alternatively, if such 
evidence exists, a U.S. Attorney could consider referring the matter to 
local or state authorities for prosecution under a larceny by trick 
statute. 

When a defendant agrees to sell a controlled substance to a DEA 
undercover agent and then, after receiving the purchase price from the 
agent, flees with the money without delivering the substance to the agent 
the defendant may be prosecuted for theft of government property, 18 

· U.S.C. §641. Regarding scienter in such cases, the better view is that 
the prosecution need not prove that the defendant knew that the money 
he/she stole belonged to the United States. See United States v. Smith, 
489 F.2d 1330 (7th Cir. 1973). 

Several cases have recently arisen involving illegal distribution of 
cocaine in which the defence has contended that the type of cocaine 
involved is D-cocaine, a synthetic variety which allegedly is not within 
the coverage of the Controlled Substances Act. In these cases, the 
defense has contended, through expert witnesses, that the only type of 
cocaine which falls within Schedule II(a)(4) of the Act is an isomer known 
as L-cocaine, a derivative of coca leaves. L-cocaine is clearly covered 
by the Act. D-cocaine, however, is one of several cocaine isomers which 
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present difficulties. DEA chemists cannot show that d-cocaine, as well as 
several other cocaine isomers, are derived from coca leaves or coca 
compounds or that these isomers are chemically identical or equivalent to 
1-cocaine. Most of these isomers, including d-cocaine, are of rare 
occurrence and little is known of their effect on the human body. The 
Drug Enforcement Administration is now having its chemists conduct more 
sophisticated tests which should clearly establish the presence of 
!-cocaine. Thus, when the defense contends that the cocaine involved in 
any case is not the type which is covered by Schedule II (a) (4), the 
prosecution should be able to refute this contention. Prosecutors should 
consult, before trial, with the DEA chemist who is to testify about the 
cocalrie. The chemist will brief the prosecutor on the types of tests 
which were conducted, their reliability, the exact nature of the cocaine 
isomer problem, techniques to use to neutralize the testimony of expert 
witnesses for the defense, etc. For instances in which the government 
successfully prevailed on this issue, see United States v. Orzechowski, 
547 F.2d 978 (7th Cir. 1976); United States v. Hall, 552 F.2d 273 (9th 
Cir. 1977). --

In cases involving distribution of cocaine, the prosecution may have 
to contend with an argument that not all types of cocaine are within the 
coverage of the Controlled Substances Act, i.e. within Schedule II(a)(4) 
of the Act. See 21 U.S.C. §812. In certain cases, highly qualified 
chemists testifying for the defense have maintained that the only type of 
cocaine which falls within Schedule II(a)(4) is an isomer known as 
"L-cocaine." DEA chemists are inclined to agree with this assertion, 
since L-cocaine is a derivative of coca leaves whereas other isomers 
cannot be shown to have been derived from coca leaves or compounds 
thereof. The Fifth Circuit Court of Appeals, however, has reserved ruling 
on the question of whether L-cocaine is the only illegal isomer. See 
United States v. Bockius, 564 F.2d 1193, 1194, note 1 (5th Cir. 1977). 

There are considered to be eight isomers of cocaine, including L 
cocaine. Most of the isomers are of rare occurrence and little is known 
of their effect on the human body. The isomer which the defense 
traditionally claims to be present in cocaine trafficking cases is 
D-cocaine. D-cocaine is an isomer whose molecular structure is the mirror 
image of L-cocaine. When a defense attorney contends that the cocaine in 
issue is D-cocaine rather than L-cocaine, the government must prove that 
the substance is in fact L-cocaine. 

Drug Enforcement Administration chemists conduct sophisticated tests 
designed to affirm the presence of L-cocaine as well as to detect other 
isomers which may be present. Thus, when the defense contends that the 
cocaine involved in a case is not the type which is covered by the 
Controlled Substances Act, the prosecution should consult, before trial, 
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with the DEA chemist who is to testify about the cocaine. The chemist 
will explain to the prosecutor the types of tests which were conducted, 
their reliability, the exact nature of the cocaine isomer problem, 
techniques which can be used to neutralize the testimony of the expert 
witness for the defense, etc. For cases in which the Government 
successfully met the "cocaine isomer" defense, see United States v. 
Orzechowski, supra; United States v. Umentum, 54~.2d 987 (7th Cir. 
1976); United States v. Wilburn, 549 F.2d 734 (10th Cir. 1977); United 
States v. Hall, supra; United States v. Bockius, 564 F.2d 1193 (5th Cir. 
1977). --

9-100.212 Penalties 

The penalties provided by section 40l(b) for violations of section 
40l(a) depend on the schedule in which the controlled substance is 
classified. Another factor to be considered is whether the defendant has 
previously been convicted of a felonious violation of any federal law 
relating to controlled substances. When a prior conviction exists, a 
sentence twice that authorized for first offenders may be imposed. A 
previous conviction is "final" for purpose of subsequent offender 
sentencing under section 40l(b) even though it is on appeal or is the 
subject of a certiorari request. See Gonzalez v. United States, 224 F.2d 
431 Ost Cir. 1955); People v. Morgan, 296 F.2d 75 (Cal. 1956); State v. 
Court of Appeals, Division 1, 441 P. 2d 544 (D. Ariz. 1968); United States 
v. Allen, 425 F. Supp. 78 (E.D. Pa. 1977). 

Briefly, the penalties provided by section 40l(b) for section 40l(a) 
first offenses are as follows: 

Substances Maximum 
Fine 

Sentence Spec. Parole 
Term 

Probation 
Susp. Sent . 

Parole 

I and II 
narcotics 

$25,000 up to 15 
years 

at least 
3 years 

Yes Yes 

I and II 
non-nar. 
drugs 

$15,000 up to 5 
years 

at least 
2 years 

Yes Yes 

IV. cont. 
substances 

$10,000 up to 3 
years 

at least 
1 year 

Yes Yes 

v. cont. 
substances 

$5,000 up to 1 
year 

None Yes Yes 
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Section 40l(b)(4) makes it a misdemeanor to distribute a small amount 
of marihuana for no renumeration. It is doubtful that any occasion will 
arise for charging a section 40l(b)(4) violation. Factual situations 
which fit within section 40l(b)(4) can more easily be prosecuted under the 
simple possession provisions of the Act, i.e. section 404 (21 U.S.C. 
§844). Inter alia, prosecution under section 404 will present fewer 
problems of pro~ A word of caution; when distribution of a small amount 
of marihuana is charged under section 40l(a)(l), it may be advisable to 
allege that the distribution was of a specific amount and/or was for 
renumeration. This would make it clear that a section 40l(b)(4) charge is 
not intended. 

Section 40l(b)(5) provides that any person who violates section 
40l(a) by manufacturing, distributing, dispensing or possessing with 
intent to manufacture, distribute, or dispense, except as otherwise 
authorized, phencyclidine (defined at 21 U.S.C. §830(c)(2)) shall be 
sentenced to not more than ten years imprisonment, a fine of not more than 
$25,000, or both. A prior felony conviction of any narcotic offense will 
result in a prison term of 20 years and fine up to $50,000 or both. A 
special parole term of two years is provided for first offenders and four 
years special parole for second time offenders. 

Section 40l(b)(6) provides that a person convicted of a section 
40l(a) violation involving a quantity of marihuana exceeding 1,000 pounds, 
shall be sentenced to imprisonment for not more than 15 years and a fine 
of not more than $125,000. If the person is a second time offender, the 
person shall be sentenced to up to 30 years imprisonment and a fine of not 
more than $250,000. 

Section 40l(d) provides that any person who knowingly or 
intentionally (1) possesses any piperidine with intent to manufacture 
phencyclidine except as authorized by this subchapter, or (2) possesses 
any piperidine knowing, or having reasonable cause to believe, that the 
piperidine will be used to manufacture phencyclidine except as authorized 
by this subchapter, shall be sentenced to a term of imprisonment of not 
more than 5 years, a fine of not more than $15,000, or both. 

9-100.213 Special Parole Term 

Section 40l(b) contains a special sentencing provision known as a 
"special parole term." (Special parole term provisions are also found in 
the Controlled Substances Import and Export Act, see 21 U.S.C. §960 and 
§962(a)). When a violator is sentenced to prison,-atl appropriate special 
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parole term must be imposed by the sentencing court. When, through 
inadvertence or otherwise, a special parole term is not imposed at time of 
sentencing, appropriate action should be taken to correct the oversight. 
In this respect, it should be noted that amendment of the sentence to 
include a special parole term, particularly the minimum term, does not 
constitute impermissible "increased punishment" within the meaning of the 
double jeopardy provisions of the Constitution. See Bozza v. United 
States, 330 U.S. 160 (1974); Mathes v. United States-;--254 F. 2d 938 (9th 
Cir. 1958); Reyes v. United States, 262 F.2d 801 (5th Cir. 1959); Hayes v. 
United States, 249 F.2d 516 (D.C. Cir . 1957), cert . denied, 356 U. S. 914 
(1958); and Deutschmann v. United States, 254 F.2d 487 (9th Cir.), cert. 
denied, 357 U.S. 928 0958). For an instance where a judge forgot to 
impose a special parole term and later corrected this oversight, see 
United States v. Thomas, 356 F. Supp. 173 (E.D. N.Y . 1972), aff'd. 474 
F.2d 1336 (2d Cir. 1973). When a sentence is amended to include a special 
parole term, the defendant and his/her attorney should be given an 
opportunity to appear in court and be informed of the need for correcting 
the sentence . See Caille v. United States, 487 F.2d 614 (5th Cir. 1973); 
Tanner v. Unite'd"States, 493 F.2d 1350 (5th Cir. 1974); Thompson v. United 
States, 495 F.2d 1304 (1st Cir. 1974). See also Mayfield v. United 
States, 504 F.2d 888 (10th Cir. 1974). Regardfng'guilty pleas and the 
obligation of the district court to inform defendants of the special 
parole term which can be imposed, see United States v. Richardson, 483 
F.2d 516 (8th Cir. 1973); and Robe~v. United States, 491 F.2d 1236 (3d 
Cir. 1974); Bell v. United States, 521 F.2d 713 (4th Cir. 1975). Bachner 
v. United StateS, 517 F.2d 589 0th Cir. 1975) ; McRae v. United States, 
540 F.2d 943 (8th Cir. 1976). 

When a district judge, in accepting a guilty plea, violates Ru l e 11, 
Fed. R. Crim. P., by failing to advise the defendant of the special parole 
term which must be imposed, and the defendant thereafter attacks the 
sentence by way of a 28 U. S.C. §2255 motion, . relief may be denied i f all 
the defendant can show is a failure to comply with the formal requirements 
of Fed. R. Crim. P. 11. See McRae v. United States, supra; Del Vecchio v. 
United States, 556 F.2d 106(2d Cir. 1977); Davis v. United States, 417 
U.S. 333, 346 (1974). 

Section 40l(b) provides minimum special parole terms for various 
offenses but contains no restri ction as to the maximum term which may be 
imposed. However, it has been held that th i s i s merely a proper 
Congressional entrusting of the appropriate term to be imposed to t he 
sound discretion of the sentencing judge. United States v. Simpson, 481 
F.2d 582, note 2 (5th Cir. 1973) ; United St a tes v. Perez, 526 F.2d 859 
(5th Cir. 1976); United States v. Rea, 532 F.2d 147, 148 (9th Cir. 1976). 
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Contentions that the special parole provisions are invalid because 
they do not contain maximum limits have not received a friendly reception 
in the courts. See United States v. Rich, 518 F.2d 980, 986 (8th Cir. 
1975); United States v. Rivera-Marquez,519 F.2d 1227 (9th Cir. 1975); 
United States v. Rea, supra; United States v. Jones, 540 F.2d 465 (10th 
Cir. 1976). 

9-100.214 Youth Corrections Act 

A word about sentencing of youthful offenders under the Youth 
Corrections Act is necessary. A court may sentence under the Youth 
Corrections Act a youth who is convicted of violating any penal provision 
of the Controlled Substances Act (other than the Act's continuing criminal 
enterprise provisions, see USAM 9-100.280, infra, or the Controlled 
Substances Import and Export Act, see 18 U.S.C. §5010(b)). Violators 
through the age of 25 years may be sentenced as "youthful offenders," see 
18 U.S.C. §4209 and §506(e). See also, United States v. Carol, 328F." 
Supp. 894 (S.D.N.Y. 1971). The only exception to Youth Corrections Act 
treatment would be where a young adult offender (22 through 25 years of 
age) is convicted of violating the continuing criminal enterprise 
provisions of the Controlled Substances Act, 21 U.S.C. §848. 21 U.S.C. 
§848 carries a mandatory penalty of "not less than 10 years. 11 The young 
adult offender statute (18 U.S.C. §4209) contains a note indicating that 
its prov is ions do "not apply to any offense for which there is provided a 
mandatory penalty." 

When a youth convicted of simple possession (21 U.S.C. §844) is 
sentenced under the Youth Corrections Act because the court feels the 
misdemeanor sanctions of 21 U.S.C. §844 are insufficient punishment, 
there is a strong possibility that the sentence may be vacated on appeal. 
See United States v. Hartford, 489 F.2d 652, 654-655 (6th Cir. 1974). 
Also, it should be noted that the Seventh Circuit Court of Appeals has 
held that a youthful defender charged with simple possession should be 
prosecuted by way of indictment since, if convicted, the youth may be 
sentenced under the Youth Corrections Act to up to four years confinement. 
See United States v. Neve, 357 F. Supp. 1 (W.D. Wis. 1973), aff'd, 492 F. 
U465 0th Cir. 1974T:" Thus, in the Seventh Circuit, a youth who 
violates 21 U.S.C. §844 should be prosecuted by way of indictment unless 
indictment is waived. 

9-100.215 Parole 

With the exception of the continuing criminal exterprise provisions 
of the Controlled Substance Act (see 21 U.S.C. §848(c)), parole is 
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available to those who violate the prov1s1ons of the Controlled Substances 
Act or the Controlled Substances Import and Export Act. It should be 
noted that P.L. 93-481 (effective October 26 1 1974) amended section 702 of 
the Controlled Substances Act so as to make parole (under 18 U.S.C. 
§4202) available "to any individual convicted under any of the laws 
repealed [by the Controlled Substances Act or the Controlled Substances 
Import and Export Act) without regard to the terms of any sentence imposed 
on such individual under such law." This means that violators of previous 
narcotic laws who were precluded from parole eligibility by the terms of 
such laws will become eligible for parole consideration as provided by 18 
U.S.C. §4202. The case of Warden v. Marrero. 417 U.S. 653 (1974) 1 which 
reached a contrary result on the parole eligibility issue. is no longer to 
be considered controlling. Sentencing under 18 U.S.C. §4208(a)(2) is 
still precluded for violations under the prior law. See Bradley v. United 
States. 410 U.S. 605 (1973). 

9-100.220 Violations Relating to Prescriptions. Labeling. Recordkeeping 1 

Etc . - Section 402 - 21 U.S.C. §842 

9-100.221 Section 402(a) 

A. Section 402(a)(l) 

Section 402(a)(l) makes it unlawful for: 

1. A registered pharmacist to distribute in a nonemergency 
situation. a schedule III prescription controlled drug without a 
written prescription (21 U.S.C. §829(a)); 

2. A registered pharmacist to fail to retain a written 
prescription relating to the dispensing of a schedule II prescription 
controlled drug (21 U.S.C §829(a)); 

3. A registered pharmacist to refill a prescription for a 
schedule II controlled drug (21 U.S . C. §829(a»; 

4. A registered pharmacist to distribute a schedule III or IV 
prescription controlled drug without a written or oral prescription 
(21 u.s.c. §829(b)); 

5. A registered pharmacist to fill or refill a schedule III or 
IV controlled drug prescription more than six months after the 
prescription's issuance (21 U.S.C. §829(b)); 

March 9 1 1984 
ch. loo. p. 25 

1984 USAM (superseded)



UNITED STATES ATTORNEYS' MANUAL 
TITLE 9--CRIMINAL DIVISION 

6. A registered pharmacist to refill a schedule III or IV 
controlled drug prescription more than five times after its issuance 
unless the prescription has been renewed (21 U.S.C. §829(b)); and 

7. A registrant, or any other person, to distribute a schedule 
V controlled drug other than for a medical purpose (21 U.S.C. 
§829(c)). 

Co11D11.ent 

Section 402 (a)(l) replaces prov1s1ons of the Food, Drug, and 
Cosmetic Act which prohibited the improper dispensing of depressant and 
stimulant drugs by pharmacists. See former 21 U.S.C. §331(q)(7), 
360a(d)(l), 360a(e), 1064 ed. For a-caBe under previous law dealing with 
unlawful refilling of prescriptions by a druggist, see Kadis v. United 
States, 373 F. 2d 370 (1st Cir. 1967). 

B. Section 402 (a)(2) 

Section 402(a)(2) makes it unlawful for: 

~ 1. A manufacturer to deliver a controlled substance which~ is 
not authorized to make to a registered manufacturer, distributor, 
practitioner, pharmacy or researcher (21 U.S.C §823(a),(d)); 

2. A d i stributor to deliver a controlled substance which he/she 
is not authorized to handle to a registered distributor, 
practitioner, pharmacy or researcher (21 U.S.C. §823(b)(e)); 

3. A pharmacy to deliver a schedule I controlled substance to a 
registered manufacturer, distributor or researcher (21 U.S.C. 
§823(f)) ; 

4. A practitioner, unless specifically authorized, to deliver a 
schedule I controlled substance to a research subject (21 u.s.c. 
§823(f)); 

5. A practitioner, unless specifically authorized, to prescribe 
a schedule I controlled substance for a research subject (21 U.S.C. 
§823(f)) ; 

6. A practitioner, unless specifically authorized, to 
administer a schedule I controlled substance to a research subject 
(21 u.s.c. §823(f)); 
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7. A practitioner, unless specifically authorized, to deliver a 
schedule I controlled substance to a registered manufacturer, 
distributor, or researcher (21 U.S.C. §823(f)) ; and 

8. A manufactuer to produce a controlled substance which 1 h i s "
not authorized to manufacturer (21 U.S.C. §823 (a)(d)). 

Comment 

For legislation similar to section 402(a)(2), see former 21 U.S.C. 
l33l(q)(l)(2), and 21 U.S.C. §360a. Note that section 402(a)(2)'s 
prohibitions are directed only against registrants, i.e. manufacturers, 
distributors, practitioners, pharmacies and researchers. In this regard, 
see United States v. Jin Fuey Moy, 241 U.S. 394 (1916). Regarding a 
physician's illegally selling amphetamines and barbiturates, see White v. 
United States, 399 F.2d 813, 816-819 (8th Cir. 1968). 

C. Section 402(a)(3) 

Section 402(a)(3) make it unlawful for: 

1. A manufacturer or distributor to deliver a controlled 
substance whose container does not bear a label containing the 
substance's identifying symbol (21 U.S.C. l825(a)); 

2. A manufacturer to deliver a controlled substance unless 
accompanying labels and other written, printed or graphic matter 
contain the substance's identifying symbol (21 U.S.C. l825(b)); 

3. A practitioner or a pharmacy to dispense to a patient a 
schedule II, III or IV controlled substance whose label does not 
contain a clear, concise warning that it is unlawful to transfer the 
substance to any person other than the patient (21 U.S.C. l825(c)); 

4. A manufacturer, distributor or practitioner to deliver a 
schedule I or II controlled substance or a schedule III or IV 
narcotic unless its container is securely sealed (21 u.s.c. 
l825(d)). 

Comment 

concerning the terms "label" and "labeling" as they are used in the 
Food, Drug and Cosmetic Act, see United States v. 24 Bottles "Sterling 
Vinegar and Honey, etc.", 338-V:-2d 157 (2d Cir. 1964), and United States 
v. Lanpar Co., 293 F. Supp. 147 (N.D. Tex.). For regulations relating to 
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controlled substance labeling and packaging requirements, see 21 C.F.R. 
§1302.01 !! ~· 

D. Section 402(a)(4) 

Section 402(a)(4) makes it unlawful for: 

1. Any person (~a manufacturer, distributor, practitioner, 
pharmacist, researcher, importer, exporter, patient, or college 
student) to remove, alter or obliterate an identification symbol or 
label from any controlled substance commercial container (21 U.S.C. 
§825(a), and §958(d)); and 

2. A practitioner or pharmacist, while distributing a 
controlled substance to a patient, to remove, alter or obliterate a 
symbol or label on the substance's container which warns that it is 
unlawful to transfer the substance to any person other than the 
patient (21 U.S.C. §825(c)). 

Comment 

No provision similar to section 402(a)(4) appears in previous federal 
narcotic and dangerous drug legislation. However, for a provision 
relating to the removal, breaking and defacing of customs seals, see 18 
U.S.C. §549. See also,18 U.S.C. §506, which relates to mutilation, 
alteration, etc:--of department and agency seals. 

E. Section 402 (a)(5) 

Section 402(a)(5) makes it unlawful for: 

1. Any person to refuse to make any record, report, 
notification, declaration, order or report form, statement or invoice 
required under the Controlled Substances Act or the Controlled 
Substances Import and Export Act (21 U.S.C. §§827, 958(d)); 

2. Any person to fail to make any record, report, notification, 
declaration, order or order form, statement, or invoice required 
under the Controlled Substances Act or the Controlled Substances 
Import and Export Act (21 U.S.C. §§827, 958(d)); 

3. Any person to refuse to keep any record, report, 
notification, declaration, order or order form, statement, invoice, 
or information required under the Controlled Substance Act or the 
Controlled Substances Import and Export Act (21 U.S.C. §§827, 
958(d)); 
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4. Any person to fail to keep any record, report, notification, 
declaration, order or order form, statement, invoice, or information 
required under the Controlled Substances Act or the Controlled 
Substances Import and Export Act (21 U.S.C. §§827, 958(d)); 

5. Any person to refuse to furnish federal inspectors any 
record, report, notification, declaration, order or order form, 
statement, invoice or information required under the Controlled 
Substances Act or the Controlled Substances Import and Export Act (21 
U.S.C . §1827, 958(d)); and 

6. Any person to fail to furnish to inspectors any record, 
report, notification, declaration, order or order form, statement, 
invoice or information required under the Controlled Substances Act 
or the Controlled Substances Import and Export Act (21 U.S.C. 11827, 
958(d)). 

CODDDent 

Section 402(a)(5) is based on former 21 U.S.C. l33l(g)(4) and (5) 
(1964 ed.). Because of the "public aspect" of information encompassed by 
section 402(a)(5), there does not seem to be a self-incrimination problem 
regarding records, reports, etc. required to be kept under the Act. See 
Shapiro v. United States, 335 U.S. 1, 32-35 (1948); Leary v. Unite'd 
States, 395 U.S. 6, 13 (1969). See also Justice Brennan's discussion of 
Shapiro, supra, in Mackey v. liiiite<r"'States, 401 U.S. 667, at 707-708 
0971). 

F. Section 402(a)(6) 

Section 402 (a)(6) makes it unlawful for: 

1. Any person (!.!.£!_, manufacturer, distributor, pharmacist, 
importer, exporter) to refuse to allow inspectors, who have an 
administrative inspection warrant, entrance into a controlled 
substance factory, warehouse, storage area, etc. (21 U.S.C. f 1880(b) 
(2), 965); 

2. Any person to refuse to allow inspectors not having an 
admin i strative inspection warrant entrance into a controlled 
substance factory, warehouse, etc., when an emergency situation 
exists (21 U.S.C. lf880(c), 965); 
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3. Any person to refuse to allow inspectors who have an 
administrative inspection warrant to inspect a controlled substance 
factory, warehouse, etc. (21 U.S.C. §§880(b)(2), 965); and 

4. Any person to refuse to allow inspectors who do not have an 
administrative inspection warrant to inspect a controlled substance 
factory, warehouse, etc. when an emergency situation exists (21 
U.S.C. §§880(c), 965). 

Connnent 

Section 402(a)(6)'s prohibitions require reference to section 510 of 
the Controlled Substances Act, i.e., 21 U.S.C. §880, which deals with 
administrative inspections and warrants. Reading sections 402(a)(6) and 
880 together, it seems clear that section 402(a)(6)'s prohibitions apply 
where entries and inspections are authorized by an administrative 
inspection warrant and to warrantless entries and inspections which are 
necessitated by emergency situations. See 21 U.S.C. §880(c). Thus, under 
ordinary circumstances, custodians or controlled substance premises can 
refuse to permit a warrantless entry and inspection without violating 
Section 402(a)(6). See United States v. Anile, 352 F. Supp. 14 (N.D.W.Va. 
1973). See generally See v. City of Seattle, 387 U.S. 541 (1967). Faced 
with a refusal to permit a warrantless inspection, inspectors may not 
effect a forcible entrance, Colonnade Catering Corp. v. United States, 
397 U.S. 72 (1970). Regarding problems connected with warrantless 
administrative inspections generally, see Camara v. Municipal Court, 387 
U.S. 523 (1967) and see v. City ofSeattle, supra. See also United 
States v. Biswell 406U.s. 311, 314-315 0971). Concerning consent 
inspections, see United States v. Hannnond Milling Co., 413 F.2d 608, 612 
( 5th Cir • 196 9 ) , cert • den i e d , 3 9 6 U. S • 1 0 0 2 ( 1 9 7 0 ) . Reg a rd i n g 
inspections where consent was held not to have been voluntarily given, see 
United States v. Stanack Sales Co., 397 F.2d 849 (3d Cir. 1968) and United 
States v. J.B. Kramer Grocery Co., 418 F.2d 987 (9th Cir. 1969). 

G. Section 402 (a)(7) 

Section 402(a)(7) makes it unlawful for: 

1. Any person to remove, break, injure or deface a seal placed 
on controlled substances belonging to one whose registration has been 
suspended or revoked (21 U.S.C. §824(f)); 

2. Any person to remove, break, injure or deface a seal placed 
on controlled substances which have been seized because they were 
illegally manufactured, distributed or acquired (21 U.S.C. 
§88l(a)(l)); 

March 9, 1984 
Ch. 100, p. 30 

1984 USAM (superseded)



UNITED STATES ATTORNEYS' MANUAL 
TITLE 9--CRIMINAL DIVISION 

3. Any person to remove or dispose of officially sealed 
controlled substances which belong to one whose registration has been 
suspended or revoked (21 U.S.C. §824(f)); and 

4. Any person to remove or dispose of seized controlled 
substances which have been sealed as a result of their having been 
illegally manufactured, distributed, or acquired (21 U.S.C. 
§88l(a)(l), (c)(l)). 

Comment 

For legislation similar to section 402(a)(7), see 18 U.S.C. §549, 
which relates to the removal, breaking, etc. of custo~seals. See also 
Hughes v. United States, 338 F.2d 651 (1st Cir. 1964) and Mungo v-:-Un"'i'"t"ed 
States, 423 F.2d 1351 (4th Cir. 1970). 

H. Section 402(a) (8) 

Section 402(a)(8) makes it unlawful for: 

1. Any person to use to his/her own advantage information about 
a secret trade process which was obtained during an inspection of 
controlled substance plants, records, documents, etc. (21 U.S.C. 
§880); and 

2. Any person to reveal to any unauthorized person information 
about a secret trade process which was obtained during an inspection 
of controlled substance plants, records, documents, etc. (21 U.S.C. 
§880). 

Comment 

There is a provision similar to section 402(a)(8) in the Food, Drug 
and Cosmetic Act, see 21 U.S.C. §33l(j). See also,18 U.S.C. §1905 
(disclosure of confidential information). AB to what constitutes a "trade 
secret," see Consumers Union v. Veterans Administration, 301 F. Supp. 
796, 801 CS.D.N.Y.); GTI Corporation v. Calhoun, 309 F. Supp. 762, 768 
(S.D. Ohio); Kewanee Oil Co. v. Bicron Corp., 416 U.S. 470 (1974). 

I. Section 402(a)(9) 

Section 402(a)(9) makes it unlawful for: 

1. Any person to distribute or sell piperidine unless the 
recipient or purchaser presents to the distributor or seller 
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identification of such type, to confirm the identity of the recipient 
or purchaser, etc. (21 U.S.C. §830(a)(2)). 

9-100.222 Section 402(b) 

Section 402(b) makes it unlawful for: 

A. A manufacturer to make a schedule I or II controlled substance 
which is not authorized by his/her registration and production quota (21 
U.S.C. §826); and 

B. A manufacturer to make a schedule I or II controlled substance in 
excess of his/her production quota (21 U.S.C. §826). 

Connnent 

For similar legislation dealing with narcotics, see former 21 U.S.C. 
§§505(a)(2), 509, 515. There are no reported casesUnder the previous 
legislation. Note that section 402(b) applies only to schedule I and II 
controlled substances. 

9-100.223 Penalties - Section 402(c)(l) 

Section 402(c)(l)'s civil penalty provisions should be used when a 
violation of section 402's provisions is due to mistake, negligence, 
inadvertence, or is minor in nature. Section 402(c)(2)'s misdemeanor 
provisions should be invoked when it can be shown that an offense was 
"knowingly" committed, i.e., when it was done "volun tari 1 y and purpose 1 y 
and not because of mistake or accident." See the "Manual on Jury 
Instructions," 33 F.R.D. at 553. Regarding the term "knowingly," see 
United States v. Freed, 401 U.S. 601 (1971), United States v. InterM
t1onal Minerals & Chemicals Corp., 402 U.S. 558 (1971). See also, United 
States v. Wiesenfeld Warehouse Co., 376 U.S. 86, 91 (1964-Y:--Section 
402(c)(2)(B) should be used when the violator is a second offender in 
order to double penalties. Section 402(c)(2)(C) provides that sections 
402(c)(2)(A) and (B) shall not apply to violators of section 402(a)(5) 
with respect to a refusal or failure to make a report required under 21 
U.S.C. §830(a) (piperidine reporting). 
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9-100.230 Order Forms, Fraud, Counterfeiting, etc. - Section 403 - 21 
u .s.c. 1843 

A. Section 403(a) makes it unlawful for: 

1. Any registrant to distribute a schedule I or II controlled 
substance contrary to the order form requirements of 308 (i.e. 21 
u.s.c. §828); 

2. Any person manufacturing or distributing a controlled 
substance to use a fictitious registration number or a registration 
number which is revoked, suspended, or issued to another person; 

3. Any person to obtain a controlled substance by fraud, 
forgery, or deception; 

4. Any person to anit material information or to furnish false 
material information in any report or record, or to present false or 
fraudulent identification where the person is receiving or purchasing 
piperidine and the person is required to present identification under 
21 U.S.C. §830(a); and 

5. Any person to make, distribute or possess any punch, die, 
etc. des.igned to produce a counterfeit controlled substance. 

B. Section 403(b) makes it illegal for any person to use a 
"communication facility" (~mail, telephone, radio) to commit or to 
facilitate the commission of any felonious violation of the Controlled 
Substances Act or the Controlled Substances Import and Export Act. 

C. Penalties - Section 403(c) 

Section 403(c) provides that anyone who violates section 403's 
provisions is subject to imprisonment for up to four years, a fine of not 
more than $30,000, or both. These penalties are doubled for subsequent 
offenders. 

Comment 

Note that section 403(a)(l)'s order form prohibitions apply only to 
registrants. Regarding order form requirements and offenses under 
previous drug laws, see Minor v. United States, 396 U.S. 87 (1969). It 
sh,ould be noted that-;-under section 403(a)(4), the controlled substance 
false statement statute, the falsity must be material. Note further that 
section 403(a)(4) covers not only the furnishing of false statements but 
also the failure to supply required information. Section 403(a)(5) 
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applies to those who use a trademark or other identifying mark on a 
particular drug or container so as to render it counterfeit. Concerning 
the meaning of the phrase "counterfeit substance," see section 102 ( 7) of 
the Act (21 U.S.C. §802(7)). Section 403(b), the "use of a communication 
facility" statute, derives from former 18 U.S.C. §1403 (1964 ed.) and 
applies to all controlled substances. Former 18 U.S.C. §1403 applied only 
to marihuana and narcotic violations. Regarding the use of a "communica
tion facility," to wit, the mails, to import marihuana, see United States 
v. White, 450 F.2d 264 (5th Cir. 1971), cert. deniecr:-405 U.S. 1072 
(1972). 

9-100.240 Simple Possession - Section 404 - 21 U.S.C. §844 

Section 404(a) makes it unlawful for any person knowingly or 
intentionally to possess a controlled substance unless he/she can show 
that the substance was obtained directly from a practitioner acting in the 
course of his/her professional practice, that he/she obtained the 
substance pursuant to a valid prescription issued by such a practitioner, 
or that he/she is otherwise authorized to possess the substance. A first 
time violator of section 404(a) is punishable by up to one year's 
imprisonment, a fine of not more than $5,000, or both. These penalties 
are doubled for subsequent offenses. 

9-100.241 First Offender 

Section 404(b)(l) provides that a section 404(a) violator who has no 
previous controlled substance or other dangerous drug convictions may, 
without a judgment of conviction being entered, be placed on probation for 
up to one year. If probation is thereafter violated, a judgment of 
conviction may be entered and sentence imposed. However, if the offender 
complies with the terms of probation, the court may dismiss the charges 
against him/her at the end of the probation term. Such dismissal shall 
not constitute a court adjudication of guilt. However, a nonpublic record 
of the dismissal will be kept by the Department of Justice solely for the 
use of courts in determining, in subsequent proceedings, whether the 
offender qualifies for treatment as a first time violator of section 
404(a). Dismissal of section 404(a) charges is not to be deemed a 
conviction but such treatment is available to a section 404(a) offender 
only once. 

9-100.242 Expungement of Record 
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offense, the entire record of the offender's arrest, indictment and the 
proceedings against him/her may be expunged. However, in the event of 
expungement, a nonpublic record of the violator's arrest, etc. must still 
be retained by the Department of Justice. 

Important: Regarding the procedures to be followed relating to the 
retention of nonpublic records and court-ordered expungement of official 
records, see Department of Justice Order No. 2710, a copy of which is set 
forth at USAM 9-101.110. 

9-100.243 Comment 

Note that section 404 applies to any "controlled substance," i.e. 
heroin, cocaine, hashish, marihuana, LSD, amphetamines, barbiturates,~ 
See the definition of "controlled substance," section 102(6) (21 U.S.C. 
1802(6)). 

A section 404 simple possession offense seems to be a lesser included 
offense with respect to a charge of possession with intent to distribute 
(21 U.S.C. l84l(a)(l )I ). Thus, it seems that a defendant charged with 
possession with intent to distribute is entitled to a lesser included 
offense instruction which would allow the jury to find him/her guilty of 
simple possession. See Sansone v. United States, 380 U.S. 343, 349-359 
(1965)' II [ I]n a casewhere some of the elements of the crime charged 
themselves constitute a lesser crime, the defendant, if the evidence 
justifies it •.• is entitled to an instruction which would permit a finding 
of guilt of the lesser offense." See also United States v. Methvin, 441 
F.2d 584 (5th Cir. 1971); Fuller v-:-ffnited States, 407 F.2d 1199, 1227-
1228 (D.C. Cir. 1968); United States v. Blake, 484 F.2d 50, 58 (8th Cir. 
1973). 

The United States Court of Appeals for the District of Columbia, in 
an exhaustive discussion of the issue, has held ~ 1l!!!.£_ that heroin 
addiction is no defense to a charge of simple possession, United States v. 
Raymond Moore, 486 F.2d 1139 (D.C. Cir. 1973). 

9-100.250 Distribution to Persons Under 21 Years of Age - Section 405 -
21 u.s.c. 1845 

Section 405(a)(l) provides that any person 18 years or older who 
distributes a controlled substance to anyone under . the age of 21 is 
punishable by up to twice the prison term and/or fine provided by section 
40l(b) (21 U.S.C. l84l(b)). Also, at least twice the special parole term 
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authorized by section 40l(b) must be imposed. Subsequent section 
40S(a)(l) offenders are punishable by up to three times the prison term 
and/or fine authorized by section 40l(b). Also, at least three times the 
special parole term authorized by section 40l(b) must be imposed. 

Comment 

Note that section 40S's prov1s1ons apply to any controlled substance, 
.i.:.JL_ heroin, cocaine, marihuana, LSD, etc. See the definition of 
"controlled substance," section 102(6) (21 U.S.C.§802(6)). 

Regarding subsequent offenders of section 405, Congress has indicated 
the types of sentences it believes should be imposed as follows (H.R. 
91-1444 (part 1), 9lst. Cong., 2d Sess. page SO): 

Thus in the case of a second or subsequent offense 
under this section, these sentences could range from 
up to 45 years' imprisonment or $75,000, plus 9 years' 
special parole, for a narcotic schedule I or II 
substance; to 15 years' imprisonment or $45,000, plus 
6 years' special parole, for a nonnarcotic schedule I 
or II substance or any schedule III substance; to 9 
years' imprisonment or $30,000 plus 3 years' special 
parole, in the case of a schedule IV substance; and to 
3 years' imprisonment or $15,000, or both, in the case 
of schedule V substances. 

9-100.260 Attempt and Conspiracy - Section 406 - 21 U.S.C. §846 

Section 406 makes it a crime to attempt or conspire to commit any 
offense defined in the Controlled Substances Act. The crime of attempt is 
new to the dangerous drug area. Previous narcotic, marihuana and other 
dangerous drug legislation had no such prov1s1on. A discussion of the 
crime of attempt, methods of proving it and other related problems may be 
found in USAM 9-101.300. 

The conspiracy provision of section 406 is common law in nature, that 
is, it does not require the allegation of an overt act. See United States 
v. De Viteri, 350 F. Supp. 550 (E.D.N.Y. 1972). United States v. DeLazo, 
497 F.2d 1168, 1171 (3d Cir. 1974). Concerning common law conspiracies, 
see Singer v. United States, 323 U.S. 338, 340 (1945) and Fiswick v. 
UriTted States, 329 U.S. 211, 216 (1946). Regarding conspiracies under 
previous narcotic and marihuana legislation and there being no need to 
allege an overt act in connection therewith, see United States v. Gardner, 
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202 F. Supp. 256 (N.D. Cal. 1962). Leyvas v. United States, 371 F.2d 714, 
717 (9th Cir. 1967); and Ewing v. United States, 386 F.2d 10, 15 (9th Cir. 
196 7). 

It should be noted that the Controlled Substances Import and Export 
Act has an attempt- conspiracy provision substantially identical to 
section 406, see 21 U.S.C. §963. Situations will arise where a defendant 
should be charged with conspiring to violate the provisions of both the 
Controlled Substances Act and the Controlled Substances Import and Export 
Act. Court of Appeals have split on the issue of whether such a 
conspiracy should be charged in one count or two counts. The First and 
Sixth Circuits have indicated that the conspiracy is one in nature and 
this should be charged in one count. See United States v. Honneus, 508 
F.2d 566 (1st Cir. 1974), cert. deniecr:-421 U.S. 948 (1975) and United 
States v. Adcock, 487 F.2d 637 (6th Cir. 1973). The Fifth and Ninth 
Circuits have held that the conspiracy should be charged in two counts. 
See United States v. Houltin, 525 F.2d 943, 950 et seq. (5th Cir. 1976) 
and United States v. Marotta, 518 F.2d 681 (9th Cir-:-1975). Prosecutors 
in these circuits should abide by the decision of their court of appeals. 
As for other circuits, the Criminal Division takes the position that a 
conspiracy of this kind should be charged in separate counts. 

Regarding the manner in which a prosecutor should charge defendants 
with conspiring to violate both the old drug laws and the new controlled 
substance provisions ("overlapping cons pi racy"), see United States v. 
King, 335 F. Supp. 523, 555 (S.D. Cal. 1971). Concerning sentencing where 
"8rl'Overlapping conspiracy exists, see United States v. De Simone, 468 F.2d 
1196, 1199 (2d Cir. 1972), cert-:--denied, 410 U.S. 989 0973). See 
generally United States v. Noah, 475 F.2d 688, 693 (9th Cir. 1973) and 
United States v. Basurto, 497 F.2d 781, 791 (9th Cir. 1974). 

Caveat: The conspiracy provisions of the Controlled Substances Act 
and the Controlled Substances Import and Export Act are intended to 
embrace all dangerous drug conspiracies. Accordingly, 18 U.S.C. §371, the 
general conspiracy statute, should not be used to charge a conspiracy 
involving controlled substances. 

9-100.270 Additional Penalties - Section 407 - 21 U.S.C. §847 

Section 407 provides that any penalty imposed under the Controlled 
Substances Act is to be in addition to any civil or administrative penalty 
otherwise authorized by law. 
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Section 408 creates a new kind of dangerous drug violation, to wit, a 
"continuing criminal enterprise." Sect ion 408(a) ( 1) provides that any one 
who engages in a continuing criminal enterprise shall be imprisoned not 
less than 10 years and fined up to $100,000 for a first offense. These 
penalties are doubled for subsequent offenders. Under section 408(a)(2), 
any one who is found to have engaged in a continuing criminal enterprise 
shall forfeit to the government any profits he/she obtained from the 
enterprise and any legal interest, property right, etc. he/she may have in 
such enterprise. 

Under section 408(b), a person is engaged in a continuing criminal 
enterprise if he/she commits a felonious controlled substance violation 
which is part of a continuing series of such violations from which he/she 
obtains substantial income or resources and which violations are under
taken with five or more other persons with respect to whom the person 
occupies a supervisory or managerial position. 

Section 408(c) provides that a sentence imposed for a continuing 
criminal enterprise violation may not be suspended nor may probation or 
parole be granted. Section 408(d) provides that section 408 forfeiture 
actions are to be brought in United States district or territorial courts. 

Comment 

After extensive review of Fed. R. Crim. P. 7(c)(2), 18 U.S.C. §1963 
and 21 U.S.C. §848, the Criminal Division has taken the position that an 
indictment brought under either 18 U.S.C. §1963 or 21 U.S.C. §848 should 
contain a forfeiture paragraph regardless of whether the government 
intends to seek forfeiture of any property. Thus, 21 U.S.C. §848 
indictments should contain a forfeiture paragraph (relating to property 
described in 21 U.S.C. §848(a)(2) even when the government does not intend 
to seek forfeiture). The Criminal Division has taken this position as a 
result of the decision in United States v. Hall, 521 F.2d 406 (9th Cir. 
1975). In Hall, supra, an 18 U.S.C. §545 indictment was ordered dismissed 
because it did not contain language indicating that the government 
intended to seek forfeiture of two smuggled diamond rings involved in the 
case. The Criminal Division believes that Hall rationale might be held 
applicable to prosecutions under 18 U.S.C. §1963 and 21 U.S.C. §848 if the 
government neglects to add a forfeiture paragraph to the indictment. The 
Division disagrees with the Hall holding. The Criminal Division believes 
that the proper remedy in cases where a forfeiture paragraph is improperly 
omitted from the indictment is merely to preclude forfeiture. However, 
the Division believes that the risk of dismissal under 18 U.S.C. §1963 and 
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Wa1hington, D.C. 20530 

January 15, 1987 
(Expires June 15, 1987) 

TO: Holders of United States Attorneys' Manual Title 9 

FROM: United States Attorneys' Manual Staff 
Executive Office for the United States Attorneys 

William F. Weld 
Assistant Attorney General 
Criminal Division 

Consultation Prior to Institution or Dismissal of 
Criminal Charges Under Continuing Criminal Enterprise 
Statute 

NOTE: 1. This is issued pursuant to 1-1.550. 
2. Distribute to Holders of Title 9. 
3. Insert at end of USAM Title 9. 

AFFECTS: USAM 9-100.280. 

PURPOSE: This bluesheet implements new policy regarding the 
consultation requirement prior to institution or 
dismissal of criminal charges under 21 U.S.C. §848. 

The following should replace the first three paragraphs at 
9-100.280: 

Section 408 creates a new kind of dangerous drug violation, 
to wit, a "continuing criminal enterprise." Section 408(a) 
provides that any one who engages in a continuing criminal 
enterprise shall be imprisoned not less than 10 years and shall 
be subject to a fine not to exceed the greater of that authorized 
in accordance with the provisions of Title 18, u.s.c. or 
$2,000,000 if ~he defendant is an individual or $5,000,000 if the 
defendant is other than an individual. These penalties are 
doubled for subsequent offenders. Under section 408(a), any one 
who is found to have engaged in a continuing crimi nal enterprise 
shall forfeit to the government any profits he/she obtained from 
the enterprise and any legal interest, property right, etc. 
he/she may have in such enterprise. 

BS #9.049 
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Subsection 408(b) (a result of the Anti-Drug Abuse Act of 
1986 Pub. L. No. 99-570) provides for a mandatory life sentence 
for any "principal administrator, organizer or leader of the 
enterprise" if either: (1) the enterprise drug activity "involved 
at least 300 times the quantity of a substance described in [the 
penalty provisions of §841(b) (1) (B) amended by Subtitle A of this 
Act]." (Thus, for example, engaging in an enterprise involving 
30 kilos of heroin, 150 . kilos of cocaine or 66,000 pounds of 
marihuana would subject its leader(s) to life imprisonment.); or 
(2) "the enterprise .•. received $10,000,000 in gross receipts 
during any 12 month period of its existence" from the manufacture, 
distribution, or importation of the substances listed in the 
amended 841(b) (1) (B), that is, heroin, cocaine, cocaine base 
(crack), PCP, LSD, fentanyl, or marijuana. This section must be 
specially charged in the indictment, and proved. 

Until this point in time, consultation has been required 
prior to charging any violation of 21 u.s.c. §848. Such 
consultation is no longer required, but may be advisable when 
unique questions of law or fact are present. 

HOWEVER, BEFORE CHARGING OR DISMISSING THE "PRINCIPAL 
ADMINISTRATOR" OFFENSE, APPROVAL OF THE ASSISTANT ATTORNEY 
GENERAL OF THE CRIMINAL DIVISION IS REQUIRED. SUCH REQUESTS WILL 
BE PROCESSED THROUGH THE NARCOTIC SECTION. WE WISH TO CLOSELY 
MONITOR THE USE OF THIS SPECIAL PROVISION AND INSURE THAT IT IS 
EFFECTIVELY AND CONSISTENTLY USED. 

Under Section 408(d), a person is engaged in a continuing 
criminal enterprise if he/she commits a felonious controlled 
substance violation which is part of a continuing series of such 
violations from which he/she obtains substantial income or 
resources and which violations are undertaken with five or more 
other persons with respect to whom the person occupies a 
supervisory or managerial position. 

Section 408(e) provides that a sentence imposed for a 
continuing criminal enterprise violation may not be suspended nor 
may probation or parole be granted. 
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21 U. S.C. §848 is not worth the comparatively little additional effort 
required to place a forfeiture paragraph in the indictment. Questions 
about appropriate forfeiture language to be inserted in a 21 U.S.C. §848 
indictment should be addressed to the Narcotic and Dangerous Drug Section. 

The evidence showing that an accused has engaged in a continuing 
criminal enterprise should be as strong as possible with regard to proving 
that he/she obtained "substantial income or resources" from the 
enterprise. Not only must it be shown that the defendant has "substantial 
income or resources" but also it must be demonstrated that such resources 
are attributable to the continuing criminal enterprise he/she operated. 
Regarding "substantial income," see United States v. Jeffers, 532 F.2d 
1101, 1115-1117 (7th Cir. 1976). Where the evidence on "substantial 
income or resources" is weak, there is great danger that a motion for 
acquittal will be granted. Note also that, regarding the accused's 
supervisory or management position, it must be shown that he/she exercised 
that status with respect to at least five other persons. 

Section 848 is the only provision in the Controlled Substances Act or 
the Controlled Substances Import and Export Act which contains a minimum 
mandatory sentence. In this respect, it is similar to previous narcotic 
and marihuana legislation,~ e.g., former 21 U.S.C. §174 and §176a. 

Regarding unsuccessful attacks on the constitutionality of continuing 
criminal enterprise provisions and other aspects of section 408, see 
United States v. Manfredi, 488 F.2d 588 (2d Cir. 1973) and United Statea 
v. Collier, 358 F. Supp. 1351 (E.D. Mich. 1973), aff'd., 493 F.2d 327 (6th 
Cir. 1974); United States v. Sisca, 503 F.2d 1337, 1345-1346 (2d Cir. 
1974); and United States v. Sperling, 506 F.2d 1323, 1343-1344 (2d Cir. 
1974). 

The U.S. Attorney shall consult with the Narcotic and Dangerous Drug 
Section prior to instituting grand jury proceedings, filing an informa
tion, or seeking an indictment for a violation of the Continuing Criminal 
Enterprise statute (21 U.S.C. §848). 

9-100.290 Dangerous Special Drug Offender Sentencing - Section 409 - 21 
u. s.c. §849 

Section 409 of the Controlled Substances Act (21 U.S.C. §849) 
contains special sentencing provisions authorizing the imposition of 
sentences in excess of the usual maximum of defendants who are found to be 
"dangerous special drug offenders." It should be noted that section 409 
is merely a sentencing provision . It does not create a substantive 
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offense of any kind. Serious problems can arise regarding the proper 
procedure for filing a dangerous special drug notice, the type of evidence 
needed to show "dangerousness," etc. In this respect, see United States 
v. Tramunti, 377 F. Supp. 6 (S.D.N.Y. 1974). (Regarding similar 
difficulties with a kindred statute (18 U.S.C. §3575), see United States 
v. Kelly, 374 F. Supp. 1394 (W.D. Mo.), and United States-v. Duardi, 384 
F. Supp. 874 (W.D. Mo. 1974).) A detailed d1scuss1on of section 409, 
particularly the procedures to be utilized thereunder is to be found in 
USAM 9-100.900 infra. CAVEAT. No proceedings should be instituted under 
section 409 without first consulting with the Narcotic and Dangerous Drug 
Section of the Criminal Division. 

9-100.300 TITLE II - OFFENSES AND PENALTIES (CONT'D) 

9-100.310 Information for Sentencing - Section 410 - 21 U.S.C. §850 

Section 410 allows a court, in imposing sentence upon a controlled 
substance offender, to consider any information (other than confidential 
or privileged information) concerning the defendant's background, 
character or conduct. 

9-100.320 Proceedings to Establish Prior Convictions - Section 411 - 21 
u.s.c. §851 

Section 411 sets forth the procedure for bringing to the court's 
attention a defendant's previous conviction record when the U.S. Attorney 
wishes to have subsequent offender penalties imposed. To bring such 
penalties into play, the U.S. Attorney should, before trial or entry of a 
guilty plea, file an information setting forth the previous convictions 
relied upon. When, despite due diligence, a U.S. Attorney learns of a 
previous conviction only after trial begins or as a guilty plea is about 
to be entered, a reasonable delay in the proceedings wi 11 be al lowed for 
the filing of a "previous convictions" information. If the increased 
punishment, which will result from the filing of such an information, will 
exceed three years imprisonment, the triggering offense must be charged in 
an indictment unless it is waived. After conviction, but before sentence 
is imposed, the court must afford the defendant an opportunity to affirm 
or deny the allegations in the "previous convictions" information. If the 
defendant denies or challenges the validity of a prior conviction, he/she 
shall be granted a hearing. The U.S. Attorney must prove any factual 
issue beyond a reasonable doubt. The court, if requested, shall enter 
findings of fact and conclusions of law. If the defendant challenges the 
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constitutionality of a previous conviction, he/she must establish by a 
preponderance of the evidence any factual issue involved. If the 
defendant does not respond to the "previous convictions" in format ion, or 
if the court finds that there were previous convictions, an appropriate 
sentence shall be imposed. If the court finds for the defendant, it 
should, at the U.S. Attorney's request, postpone sentencing so that the 
finding may be appealed. A conviction which occurred more than five years 
before the date of the information may not be challenged by the 
defendant. 

Note: The language of section 411 indicates that the filing of a 
"previ'OUs convictions" information is discretionary with the U.S. 
Attorney. Thus, for valid reasons in a given case, a U.S. Attorney may 
decide to forego the filing of such an information. For a case in which a 
"previous convictions" information resulted in the defendant's receiving a 
20 year prison sentence and a 20 year special parole term, see United 
States v. Torres, 377 F. Supp. 743, 744 (W.D. Tex. 1974). 

The Fifth Circuit Court of Appeals has held that a defendant may not 
be sentenced as a subsequent offender when the prosecutor does not file a 
"previous convictions" information unti 1 after sentence is imposed. See 
United States v. Noland, 495 F.2d 529 (5th Cir. 1974). 

A prior conviction within the meaning of section 411 is one which 
became final before the commission of the offense for which sentence is to 
be imposed. Also, "prior convictions" within the meaning of section 411 
are limited to previous convictions under the Controlled Substances Act, 
the Controlled Substances Import and Export Act and other federal laws 
relating to narcotics, marihuana or other dangerous drugs. (In this 
respect,~· e.g. section 40l(b)(l)(A)). Thus, previous state drug 
convictions are not considered "prior convictions" within the meaning of 
section 411. 

Questions may arise as to whether subsequent offender penalties may 
be imposed on a controlled substance violator whose previous drug 
conviction is in the process of appeal or is the subject of a certiorari 
request. The Criminal Division takes the position that a conviction is 
"final" for control led substance subsequent offender sentencing even 
though it is in the process of appellate review. In this connection, see 
Gonzalez v. United States, 224 F.2d 431 (1st Cir. 1955); People v. MorgBn:" 
296 P.2d 75 (Cal.); State v. Court of Appeals, Division 1, 441 P.2d 544 
(Arizona). See also those cases holding that a prior conviction can be 
used for impeachment purposes even though it is still on appeal. E.g., 
United States v. Empire Packing Co., 174 F.2d 16, 20 0th Cir.), cert. 
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denied 337 U.S. 959 (1949); United States v. Hauff, 395 F.2d 555, 557 (7th 
Cir.), cert. denied 393 U.S. 843 (1968); United States v. Allen, 457 F.2d 
1361, 1363 (9th Cir.), cert. denied, 409 U.S. 869 (1972); United States v. 
Franicevich, 471 F.2d 427, 428-429 (5th Cir. 1973). See Fed. R. Evid. 
609(e). 

9-100.400 TITLE II - PART E: ADMINISTRATIVE AND ENFORCEMENT PROVISIONS 

9-100 . 410 Procedures - Section 501 - 21 U.S.C. §871 

Section 501 empowers the Attorney General to take certain actions to 
ensure the efficient execution of his/her functions under the Controlled 
Substances Act. He/she may delegate his/her functions to any officer or 
employee of the Department of Justice, promulgate and enforce rules and 
regulations, and accept any devise, bequest, gift or donation given for 
the purpose of preventing or controlling the abuse of controlled 
substances. 

9-100.420 Education and Research Programs - Section 502 - 21 U.S.C. §872 

Section 502 authorizes the Attorney General to carry out educational 
and research programs relating to the enforcement of controlled substance 
laws. These include training of personnel, comparison of the deterrent 
effects of enforcement strategies, development of specialized controlled 
substance field tests, evaluation of the nature and sources of supply of 
illegal drugs, and information necessary to carry out the function of 
designating substances as coming within the coverage of the Act. 

When authorized by the Attorney General, the identity of research 
subjects may be withheld and disclosure may not be compelled. Researchers 
may be authorized by the Attorney General to possess, distribute and 
dispense controlled substances. When acting within the scope of their 
au~hority, such researchers shall be exempt from prosecution, both state 
and federal. 

9-100.430 Cooperative Arrangements - Section 503 - 21 U.S.C. §873 

The Attorney General is instructed to cooperate with local, state and 
federal agencies regarding suppression of trafficking in and abuse of 
controlled substances. In this respect, he/she is authorized to exchange 
information, cooperate in the prosecution of federal and state cases as 
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well as in proceedings before state licensing boards, and conduct training 
programs for federal, state and local personnel. He/she is to establish a 
unit which will maintain all information and statistics relating to 
controlled substance abusers and offenders received from federal, state 
and local agencies and make such information available to such agencies 
for law enforcement purposes. The Attorney General is also to conduct 
programs designed to destroy wild or illicit growth of plant material from 
which controlled substances may be extracted. At the Attorney General's 
request, all federal agencies must assist him/her in performing his/her 
functions, except for furnishing the identity of a patient or research 
subject whose identity is required to be kept confidential. 

9-100.440 Advisory Couunittees - Section 504 - 21 U.S.C. §874 

Section 504 empowers the Attorney General to appoint advisory 
committees to assist him/her in preventing and controlling the abuse of 
controlled substances. Members of such committees are to receive 
compensation at the rate fixed in section 504. 

9-100.450 Administrative Hearings - Section 505 - 21 U.S.C. §875 

To carry out his/her functions, the Attorney General is authorized to 
hold hearings, administer oaths, issue subpoenas, examine witnesses and 
receive evidence anywhere in the United States. Except as otherwise 
provided, hearings are to be conducted in accordance with the 
Administrative Procedure Act, 5 U.S.C. §551, ~seq. 

9-100.460 Subpoenas - Section 506 - 21 U.S.C. §876 

In any investigation relating to his/her functions under the 
Controlled Substances Act the Attorney General may subpoena witnesses, 
compel their attendance and testimony, and require the production of 
records and other tangible things containing relevant or material 
evidence. Witnesses may not be required to appear at a place more than 
500 miles di st ant from the place of service of the subpoena and wi 11 be 
paid the same fees as provided for witnesses in federal courts. Personal 
service of subpoenas is required. In the case of contumacy or failure to 
obey, resort should be had to a federal court which may, by order, compel 
compliance with the subpoena. Failure to obey such a court order may be 
punished as contempt. 
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9-100.470 Judicial Review - Section 507 - 21 U.S.C. §877 

Final determinations of the Attorney General made under the 
Controlled Substances Act are subject to judicial review, on application 
of an aggrieved party. Review is to be conducted by the United States 
Court of Appeals for the District of Columbia or by the circuit court in 
which such party's principal place of business is located within 30 days 
after notice of decision. The Attorney General's findings of fact, if 
supported by substantial evidence, shall be conclusive. 

9-100.480 Power of Enforcement Personnel - Section 508 - 21 U.S.C. §878 

Officers and employees designated by the Attorney General are 
authorized to do the following: to carry firearm&; to execute and serve 
search warrants, administrative inspection warrants, subpoenas and 
summons; to make arrests without a warrant where the offense is committed 
in their presence or for any felony where there is probable cause to 
believe that the person to be arrested has committed such felony, to make 
seizures of property under the Controlled Substances Act, and to perform 
such other duties as the Attorney General may designate. 

9-100.490 Search Warrants - Section 509 - 21 U.S.C. §879 

Section 509(a), incorporating former 18 U.S.C. §1405, provides that 
search warrants relating to controlled substance offenses may be served at 
any time of the day or night if the issuing judge or magistrate is 
satisfied that there is probable cause to believe that grounds exist for 
issuance and service at that time. 

Section 509(b), which authorized the issuance of "no-knock" search 
warrants in limited situations, was repealed on October 26, 1974. The 
repeal was effected by P.L. 93-481, which was signed into law on October 
26, 1974. It should be noted that circumstances may still occasionally 
arise where an unannounced entry might be justified under the "exigent 
circumstances" doctrine. See Ker v. California, 374 U.S. 23, 37-41 
(1963); United States v. SamUel~74 F. Supp. 684 (E.D. Penn. 1974). 
However, unannounced entries by investigative agents should generally be 
discouraged and should only be resorted to in extreme situations. It is 
recommended that, whenever such a situation arises and there is time to do 
so, that the Narcotic and Dangerous Drug Section of the Criminal Division 
be contacted telephonically for its views. It should be noted that the 
presence of controlled substances alone, without more, is not sufficiently 
"exigent" to warrant a forcible entry. See United States v. Doering, 384 
F. Supp. 1307, 1310-1311 (W.D. Mich. 197'2i1"':" 
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Note: The United States Court of Appeals for the District of 
Columbia has held that an application for a warrant to conduct a nighttime 
search under section 509(a) need not show any more than probable cause to 
believe that the controlled substances sought will be found at the place 
named at the time the warrant is executed, i.e. ordinary probable cause 
suffices. See United States v. Gooding, 477 F.2d 428 (D.C. Cir. 1973), 
aff'd, 416 U.S. 430 (1974). 

9-100.500 TITLE II - PART E (CONT'D.) 

9-100.510 Administrative Inspections and Warrants - Section 510 - 21 
u.s.c. §880 

Section 510 authorizes the Attorney General to conduct administrative 
inspections of "controlled premises." Such premises are defined as places 
where controlled substance records or documents are kept and places 
(including factories and warehouses) where registrants or those exempted 
from registration are permitted to handle controlled substances. 

Officers and employees designated as "inspectors" by the Attorney 
General conduct administrative inspections. The inspectors, upon 
identifying themselves to the individual in charge of controlled premises, 
stating their purpose, and presenting a written notice of inspection 
authority, have the right to enter such premises. When an administrative 
ins~tion warrant is required or has been issued, it takes the place of 
the written notice. 

Unless restricted by an administrative inspection warrant, an 
inspector may examine and copy controlled substance records which are 
required to be kept or made. He/she may also inspect controlled premises, 
equipment found therein, raw materials, finished and unfinished drugs, 
containers, labeling etc. However, an inspector may not examine 
financial, sales or pricing data unless he/she obtains written consent. 

Section 510(d) provides for the issuance and execution of 
administrative inspection warrants. Such warrants may be issued by 
federal judges and magistrates and by judges of a state court of record. 
The probable cause which must be shown for the issuance of such a wa r rant 
is defined as "a valid publi c intere st in the e nforc ement of [the 
Controlled Substances Act] or regulations thereunder sufficient to justify 
administrative inspections .. . in the circumstances specified in the 
application." The definition of administrative probable cause relates 
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back to and is based on the decisions in Camara v. Municipal Court, 387 
U.S. 523 (1967) and See v. Seattle, 387 U.S. 541 (1967). 

Warrantless inspection of books and records may be made pursuant to 
an administrative subpoena issued in accordance with section 506 (21 
U.S.C. §876). Warrantless inspections of controlled premises may be made 
where the owner or person in charge consents thereto, where there is 
imminent danger to health or safety, in emergency situations, and in 
situations where an administrative inspection warrant is not 
constitutionally required. 

Comment 

For a case discussing and upholding the administrative search warrant 
prov1s1ons, see United States v. Greenberg, 334 F. Supp. 364 (W.D. Pa. 
1971). Concerning the broad scope of an administrative inspection 
warrant, see United States v. Montrom, 345 F. Supp. 1337 (E.D. Pa. 1972), 
aff'd 480---r.-2d 918 (3d Cir. 1973). Regarding the type of situation in 
which an administrative inspection warrant is required, see United States 
v. Anile, 352 F. Supp. 14 (N.D. W. Va. 1973). Concerning--administrative 
inspections generally, see Colonnade Catering Co. v. United States, 397 
U.S. 72 (1970), and BiSWell v. United States, 406 U.S. 311, 314-315 
(1972). 

9-100.520 Forfeitures - Section 511 - 21 U.S.C. §881 

The Drug Agents' Guide to Forfeiture of Assets contains material on 
21 U.S.C. §881. It has been distributed to U.S. Attorneys' offices and is 
also available from the Government Printing Office. 

The Asset Forfeiture Office is also preparing a manual which will 
summarize the substantive provisions of all of the civil forfeiture 
statutes contained in the United States Code, including 21 U.S.C. §881. 
Requests should be directed to the Asset Forfeiture Office, 272-6420. 

9-100.530 Injunctions - Section 512 - 21 U.S.C. §882 

Section 512 provides for the issuance of injunctions by federal 
courts to prevent violations of the Controlled Substances Act. When an 
injunction or restraining order is alleged to have been violated, the 
accused has the right to trial by a jury. (Section 512 is similar to 
kindred provisions contained in the Food, Drug, and Cosmetic Act. See 21 
u.s.c. §332.) 
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9-100.540 Enforcement Proceedings - Section 513 - 21 U.S.C. §883 

Section 513 authorizes the Administrator of the Drug Enforcement 
Administration to grant a person against whom criminal action is 
contemplated an opportunity to present his/her views or to show cause why 
he/she should not be prosecuted. Ordinarily this opportunity will be 
afforded only to registrants who have committed minor violations of the 
Act. A section 513 hearing may be sufficient to obtain the registrant's 
compliance with the act. Thus, after such a hearing, there may be no need 
to institute court action. Regarding DEA's procedures under section 513, 
see 21 C.F.R. §1316.31 et seq. 

9-100.550 Immunity and Privilege - Section 514 - 21 U.S.C. §884 

Section 514 authorizes a U.S. Attorney, with the approval of the ~
Attorney General, Deputy Attorney General or duly authorizeciAssistant 
Attorney General to apply to a court for an immunity order requiring a 
witness to testify or produce evidence concerning any controlled substance 
violation before a federal court or grand jury. The giving of testimony 
or production of evidence under an immunity grant does not shield a 
witness against prosecution but merely prevents the government's using 
his/her testimony against him, Kastigar v. United States, 406 U.S. 441 
(1972). The "use" immunity also extends to state prosecutions. Section 
514 immunity encompasses all kinds of criminal prosecution except a 
prosecution for perjury or giving a false statement or for otherwise 
failing to comply with the immunity order. Regarding prosecutions for 
perjury and false statements, see In re Baldinger, 356 F. Supp. 153 (C.D. 
Cal. 1973); United States v-:-D'oe, 361 F. Supp. 226 (E.D. Pa. 1973); 
Application of U.S. Senate SeleCt Committee on Presidential Campaign 
Activities, 361 F. Supp. 1282 (D. D.C. 1973). 

Note: The Organized Crime Control Act of 1970, which was enacted 
prior"'tOthe Controlled Substances Act, contains use immunity provisions 
similar to section 514 which are broad enough to encompass controlled 
substance violations. To achieve uniformity regarding grants of immunity, 
requests for immunity in controlled substance cases should be made under 
the Organized Crime Control Act, i.e., 18 U.S.C. §§6002-6003. 

Please also refer to USAM 1-11.000, IMMUNITY. 
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9-100.560 Burden of Proof: Liabilities - Section 515 - 21 U.S.C. 1885 

Section 515 relieves the government from having to establish in a 
controlled substance prosecution that the defendant does not come within 
any of the Act's exemptions or exceptions. This is in line with existing 
case law. See United States v. Rowlette, 397 F.2d 475, 479-480 (7th Cir. 
1968); United States v. Ramzy, 446 F.2d 1184 (5th Cir. 1971); United 
States v. Messina, 481 F.2d 878, 880 (2d Cir. 1973). Section 515 also 
provides that, when a person is charged with having illegally possessed a 
controlled substance, a prescription label (see 21 U.S.C. l353(b)(2)) 
shall be admissible into evidence to show that the substance was val idly 
obtained. Section 515(b) provides that, absent proof that a person is a 
registrant or that he/ she validly possesses an order form, the burden of 
establishing these facts shall be upon him/her. As to section 515(b)'s 
"creating [an] affirmative defense as to which the defendant bears the 
burden of going forward," see United States v. Kelly, 500 F.2d 72 (7th 
Cir. 1974). -

Section 515(d) provides that no Drug Enforcement Administration agent 
or other law enforcement officer lawfully engaged in enforcing controlled 
substance laws shall be subject to civil or criminal liability other than 
as provided in the search warrant abuse provisions of 18 U.S.C. 
12234-2235. 

9-100.570 Payments and Advances - Section 516 - 21 U.S.C. §886 

Section 516 provides for the payment of money by the Drug Enforcement 
Administration to informants and for the disposition of official funds 
which are retrieved after they have been used to purchase controlled 
substances. 

9-100.600 TITLE II - PART G: CONFORMING, TRANSITIONAL AND EFFECTIVE 
DATES, GENERAL PROVISIONS 

9-100.610 Repeals and Conforming Amendments - Section 701 - No Citation 
In U.S. Code 

Section 701 repeals the dangerous drug amendments to the Food, Drug, 
and Cosmetic Act,~' 21 U.S.C. §32l(v), §33l(q) and §360a. (The 
dangerous drug amendments related to depressant and stimulant drugs such 
as LSD, amphetamines, barbiturates, etc. The appendix to this manual 
contains a table showing where the substance of the former provisions may 
be found in the Controlled Substances Act.) Other sections of the United 
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States Code have been amended to conform with the Controlled Substances 
Act by deleting references therein to depressant or stimulant drugs. 
18 U.S.C. §1952, which deals with interstate and foreign travel or 
transportation in aid of racketeering enterprises, has been amended to 
include within its definition of unlawful activity business enterprises 
dealing in controlled substances. 42 U.S.C. §242(a) has been amended to 
allow research regarding the use and misuse of narcotics and other 
controlled substances. 

9-100.620 Pending Proceedings - Section 702 - 21 U.S.C. §321 note 

Section 702 provides that drug violations occurring prior to May 1, 
1971 may be prosecuted under laws which were in effect prior to the 
effective date of the criminal provisions of the Controlled Substances 
Act. Seizure, forfeiture and injunction proceedings commenced prior to 
May 1, 1971 are not affected by repeals or amendments made by section 701 
of the Act. Administrative proceedings pending before the Bureau of 
Narcotics and Dangerous Drugs on October 27, 1970 are to be concluded in 
accordance with laws and regulations in effect prior to October 27, 1970. 
Drugs determined to be depressants and stimulants are to be automatically 
controlled under the Controlled Substances Act without court proceedings 
and are to be listed in appropriate schedules of the Act by the Attorney 
General after conaultation with the Secretary of Health, Education and 
Welfare. Drugs determined to be depressants or stimulants prior to 
October 28, 1970 but which were not listed in the schedules of the 
Controlled Substances Act are to be automatically controlled without 
furthe! proceedings. 

Note: Regarding prosecution for pre-May 1971 drug offenses and 
sentencing therefor, see Bradley v. United States, 410 U.S. 605 (1973). 

9-100.630 Provisional Registration - Section 703 - 21 U.S.C. §822 note 

Section 703 provides for provisional registration of those who are 
engaged in manufacturing, distributing or dispensing controlled substances 
on the day previous to the effective date of section 302's registration 
provisions and who are already registered under the Food, Drug and 
Cosmetic Act or the Internal Revenue Code of 1954. 
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9-100.640 Effective Dates and Other Transitional Provisions - 21 U.S.C. 
§801 note 

The Controlled Substances Act, with various exceptions, took effect 
on May 1, 1971. However, certain provisions became effective on 
enactment, ~ October 27, 1970. Those provisions which became effective 
on October 27, 1970 are Part A - containing the Act's findings, 
declarations and definitions, Part B - containing the authority to 
control, standards and schedules, Part E - containing administrative and 
enforcement provisions, and Part F - providing for the establishment of a 
commission on marihuana and drug abuse. Also immediately effective were 
section 702, concerning pending proceedings; section 704, concerning the 
Controlled Substance Act's effective date; section 705, providing for the 
continuing in effect of previous regulations; section 706,containing the 
severability provisions; section 707, the saving provision; section 708, 
relating to the application of state law; and section 709, containing the 
appropriation auth~ion. Sections 305 (labels and labeling) and 306 
(manufacturing quotas) became effective May 1, 1971. 

9-100.700 TITLE III - IMPORTATION AND EXPORTATION AMENDMENTS; 
REPEALS OF REVENUE LAWS 

9-100.701 Short Title - Section 1000 - 21 U.S.C. §951 note 

This section provides that section 1001 et seq. are to be cited as 
the Controlled Substances Import and Export ~ ~-

9-100.702 Definitions - Section 1001 - 21 U.S.C. §951 

Section 1001 (a)(l) defines the term "import" as meaning the bringing 
in or introduction of an article into any area under federal jurisdiction 
without regard to whether such activity constitutes an importation within 
the meaning of the tariff laws. Section 100l(a)(2) defines the phrase 
"customs territory of the United States" as having the meaning given it by 
general headnote 2 to the Tariff Schedules of the United States, i.e., the 
phrase encompasses "only the States, the District of Columbia and Puerto 
Rico." Section lOOl(b) provides that terms defined in section 102 of the 
Controlled Substances Act which are also used in the Controlled Substances 
Import and Export Act are to have the same meaning as they have in the 
Controlled Substances Act. 

Comment: "Import" By g1v1ng the term "import" a broad definition 
Congress seems to have intended to remove restrictions which have 
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heretofore been placed on it. See e.g. United States v. Morello, 250 
F.2d. 631, 635 (2d Cir. 1957) andPlneda"v. United States, 393 F.2d 139 
(5th Cir. 1968), cert. denied, 292 U.S. 943 which held that illegal 
importation of narcotics is accomplished when the narcotics are brought 
within the territorial waters of the United States. See also United 
States v. Lember, 319 F. Supp. 249 (E.D. Va. 1970) where it was held that 
the crime of smuggling marihuana into the United States is complete "when 
the [mai 1] package arrives ashore and [is] opened." For cases broadly 
construing the term "import" as used in the Controlled Substances Import 
and Export Act, see United States v. Jackson, 482 F.2d 1167, 1178 (10th 
Cir. 1973); United"States v. Buddy Joe Barnard, 490 F.2d 907 (9th Cir. 
1973). 

9-10.710 Importation of Controlled Substances - Section 1002 - 21 U.S.C. 
§952 

Section 1002(a) makes it unlawful to import into the customs 
territory of the United States from any place outside thereof (but within 
the United States) or to import into the United States from any place 
outside thereof any schedule I or II controlled substance or any schedule 
III, IV or V narcotic. Subsections (a) (1) and (2) contain certain 
exceptions to this prohibition. They permit the importation of as much 
crude opium and coca leaves as the Attorney General finds necessary to 
provide for medical, scientific and other legitimate purposes. The 
Attorney General may also allow the importation of such amounts of 
schedule I and II substances and schedule III, IV and V narcotics as 
he/she finds necessary to provide for the medical scientific or other 
legitimate needs of the country. However, such importations are allowed 
only during an emergency in which domestic supplies of such drugs are 
found to be inadequate or when competition among domestic manufacturers is 
found to be inadequate and cannot be made adequate by registering more 
manufacturers. 

Section 1002(b) prohibits the importation of any nonnarcotic schedule 
III, IV or V controlled substance unless the drug is imported for medical, 
scientific or other legitimate purposes and is imported pursuant to 
notification and declaration requirements prescribed by regulation. 

Section l002(c) authorizes the Attorney General to permit the 
importation of more coca leaves than would ordinarily be authorized but 
requires all cocaine and ecgonine contained in such leaves to be 
destroyed. 

March 9, 1984 
Ch . 100 , p . 51 

1984 USAM (superseded)



UNITED STATES ATTORNEYS' MANUAL 
TITLE 9--CRIMINAL DIVISION 

9-100.711 General 

It has been held that an individual who obtains narcotics of hashish 
in the United States, subsequently transports them to another country, and 
then returns to the United States with them still in his/her possession 
may be prosecuted for illegal - importation, see United States v. Williams, 
435 F.2d 1001 (5th Cir. 1970) ; United State"S"V. Doyal, 437 F.2d 271 (5th 
Cir. 1971). 

9-100.712 Venue 

The continuing offense venue statute (18 U.S.C. §3237) has been held 
to be applicable to section 1002 offenses, see United States v. Jackson, 
482 F.2d 1167 (10th Cir. 1973); United Sta'teS v. Barnard, 490 F.2d 907 
(9th Cir. 1973). 

9-100.713 Mail Packages 

Concerning the broad authority of Customs inspectors to examine mail 
coming into the United Stat~_!! United States v. Doe (Rodriquez), 472 
F.2d 982 (2d Cir. 1973). Regarding controlled deliveries of foreign mail 
packages containing controlled substances, especially the obtaining of 
search warrants for residences to which such packages are to be delivered 
prior to actual delivery, see United States ex rel. Beal v. Skaff, 418 
F.2d 430 (7th Cir. 1969); Uiilted States v. Outland, 476 F.2d 581 (6th Cir. 
1973); United States v. Feldman, 366 F. Supp. 356 (D. Hawaii 1973). 

9-100.720 Exportat i on of Controlled Substances - Section 1003 - 21 U.S.C. 
1953 

Section l003(a) makes it unlawful to export any schedule I, II, Ill, 
or IV narcotic unless: (1) it is shipped to a country which is a party to 
certain international narcotic control conventions, (2) the destination 
country has an adequate nar c otic import control system, (3) the 
destination country has issued the consignee a narcotic import license, 
(4) the exporter establishes that the narcotic is to be used for medical 
or scientific purposes in the destination country, and (5) the Attorney 
General has issued an export permit . 

Section 1003(b) allows the Attorney General to authorize the 
exportation of schedule I, II, Ill and IV narcot ics for special scientific 
purposes if the destination country will perm i t importation for such 
purposes. 
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Section 1003(c) prohibits the exportation of any nonnarcotic schedule 
I or II controlled substance unless: (1) it is shipped to a country which 
has an adequate control system for such imports, (2) the consignee holds 
permits required under the laws of the country of import, (3) it is 
established by the exporter that the substance is to be used for medical, 
scientific or other legitimate purposes in the destination country and 
that it will not be diverted from such country, and (4) the Attorney 
General has issued an export permit. 

Section 1003(d) authorizes the Attorney General to permit the 
exportation of nonnarcotic schedule I or II controlled drugs if they are 
intended for a special scientific purpose in the destination country and 
such country allows importation for such a purpose. 

Section 1003(e) prohibits the exportaton of any nonnarcotic schedule 
III or IV controlled substance or any schedule V controlled drug unless 
documentary proof is furnished showing that the importation of such 
substances does not violate the laws of the destination country, a special 
invoice accompanies the shipment, and two copies of the invoice are 
furnished the Attorney General before exportation. 

9-100.730 Transshipment and In-transit Shipment of Controlled Substances 
- Section 1004 - 21 U.S.C. §954 

Exempt from the import-export restrictions of sections 1002 and 1003 
and from the registration requirements of section 1007 (21 U.S.C. §957) 
are controlled substances which are imported from transshipment to another 
country. Under section 1004(1), a schedule I controlled substance may be 
imported for transshipment to another country if it is intended for 
scientific, medical, or other legitimate uses in the destination country 
and the Attorney General has given prior written approval for such 
importation and transshipment. Under section ~004(2), a schedule II, III 
or IV controlled substance may be imported for transshipment only when the 
Attorney General is given advance notice of the transaction. 

9-100.740 Possession on Board Vessels, etc. Arriving in or Departing 
from United States - Section 1005 - 21 U.S.C. §955 

Section 1005 makes it unlawful for any person to bring or possess on 
board any vessel, aircraft, or any vehicle of a carrier, arriving in or 
departing from the United States or the customs territory of the United 
States a schedule I or II controlled substance or a schedule III or IV 
narcotic unless the substance is entered in the cargo manifest or is part 
of official supplies. 
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Caveat: In United States v. Valot, 481 F.2d 22 (2d Cir. 1973), a 
section 1005 violation to wit, possessing hashish on board an airplane 
arriving in the United States was held to be a lesser included offense 
with regard to illegal importation. The court states: "We find that the 
offense of possession on board an aircraft merges with the offense of 
illegal importation once the latter offense has been committed." Id. at 
27. See also United States v. Tonarelli, 55 F.R.D. 423 (D. P.R.). --rbus, 
care should be used in charging section 1005 offenses so that a "lesser 
included offense" situation will not arise. 

9-100.741 Manufacture, Distribution, or Possession with Intent to 
Mnnufacture or Distribute Controlled Substance on Board 
Vessels (P.L. 96-350) - 21 U.S.C. §955a 

A. 21 U.S.C. §955a(a) provides that it is unlawful for any person on 
board a vessel of the United States, or on board a vessel subject to the 
jurisdiction of the United States on the high seas, to knowingly or 
intentionally manufacture or distribute, or to possess with intent to 
manufacture or distribute, a controlled substance. 

B. 21 U.S.C. §955a(b) provides that it is unlawful for a citizen of 
the United States on board any vessel to knowingly or intentionally 
manufacture or distribute, or to possess with intent to manufacture or 
distribute, a controlled substance. 

C. 21 U.S.C. §955a(c) provides that it is unlawful for any person on 
board any vessel within the customs waters of the United States to 
knowingly or intentionally manufacture or distribute, or to possess with 
intent to manufacture or distribute, a controlled substance. 

D. 21 U.S.C. §955a(d) provides that it is unlawful for any person to 
possess, manufacture, or distribute a controlled substance-

1. Intending that it be unlawfully imported into the United 
States; or 

2. Knowing that it will be unlawfully imported into the United 
States. 

E. Exceptions to 21 U.S.C. §955a(a), (b) and (c) are found at 21 
U.S.C. §955a(e). 21 U.S.C. §955a(e) provides that 21 U.S.C. §955a(a), (b) 
and (c) will not apply to a common or contract carrier, or an employee 
thereof, who possesses or distributes a controlled substance in the lawful 
and usual course of the carrier's business or to a public vessel of the 
United States or any person on board such a vessel who possesses or 
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distributes a controlled substance in the lawful course of his/her duties, 
if the controlled substance is a part of the cargo entered in the vessel's 
manifest and is intended to be lawfully imported into the country of 
destination for scientific, medical, or other legitimate purposes. 21 
U.S.C. §955a(e) also provides that the burden of going forward with 
evidence of the existence of an exception rests upon the person claiming 
its benefit. 

F. 21 U.S.C. §955a(f) provides that the person who violates 21 
U.S.C. §955a(a) shall be tried in the United States District Court at the 
point of entry where that person enters the United States or in the United 
States District Court for the District of Columbia. 

G. 21 U.S.C. §955a(g) is the penalty provision for 21 U.S.C. §955a 
violations. 21 U.S.C. §955(g) provides that violators of 21 U.S.C. 
§955a(a), (b), (c) or (d) shall be punished in accordance with the 
penalties set forth in section 1010 (21 U.S.C. §960). If the person 
convicted of 21 U.S.C. §955a to 955b is a second time offender, that 
person shall be punished in accordance with penalties set forth in section 
1012 (21 u.s.c. §962). 

H. 21 U.S.C. §955a(h) expresses the intent of Congress to extend the 
jurisdiction of the United States beyond its territorial boundaries. 

9-100.742 Definitions (P.L. 96-350) - 21 U.S.C. §955b 

This section contains five definitions, they are as follows: 

A. Customs Waters 

The definition of "customs waters" is found in 19 U.S.C. §140l(j) 
which states: 

The definition of "customs waters" means, in the case of a foreign 
vessel subject to a treaty or other arrangement between a foreign 
government and the United States enabling or permitting the authorities of 
the United States to board, examine, search, seize, or otherwise to 
enforce upon such vessel upon the high seas the laws of the United States, 
the waters within such distance of the coast of the United States as the 
said authorities are or may be so enabled or permitted by such treaty 
arrangement and, in the case of every other vessel, the waters within four 
leagues of the coast of the United States. 

B. High Seas 

High seas is defined as all waters beyond the territorial seas of the 
United States and beyond the territorial seas of any foreign nations. 
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C. Vessel of the United States 

Vessel of the United States means any vessel documented under the 
laws of the United States, or numbered as provided by the Federal Boat 
Safety Act of 1971, as amended, or owned in whole or in part by the United 
States or a citizen of the United States, or any State, Territory, 
District, Commonwealth, or possession thereof, unless the vessel has been 
granted nationality by a foreign nation in accordance with article 5 of 
the Convention of the High Seas, 1958. 

D. Vessel Subject to the Jurisdiction of the United States 

Vessel subject to the jurisdiction of the United States includes a 
vessel without nationality or a vessel assimilated to a vessel without 
nationality, in accordance with a paragraph (2) of article 6 of the 
Convention of the High Seas, 1958. 

E. Comprehensive Act 

Comprehensive Act means the Comprehensive Drug Abuse Control and 
Prevention Act of 1970. All terms used in 21 U.S.C. §§955a1 and 955d that 
are defined in the Comprehensive Act have the meanings assigned to them by 
that Act. 

9-100.743 Attempt or Conspiracy (P.L. 96-350) - 21 U.S.C. §955c 

Any person who attempts or conspires to commit any offense defined in 
21 U.S.C. §§955a to 955d is punishable by imprisonment or fine or both 
which may not exceed the maximum punishment prescribed for the offense, 
the commission of which was the object of the attempt or conspiracy. 

9-100.744 Seizure or Forfeiture of Property (P.L. 96-350) - 21 U.S.C. 
§955d 

Any property described in 21 U.S.C. §88l(a) that is used or intended 
for use to commit, or to facilitate the commission of, an offense under 21 
U.S.C. §§955a to 955d shall be subject to seizure and forfeiture in the 
same manner as similar property seized or forfeited under 21 U.S.C. 5881. 

9-100.750 Exemption Authority - Section 1006 - 21 U.S.C. §956 

Section 1006(a) authorizes the exempting from sections 1002(a)(b) 
(importation), 1003 (exportation), 1004 (transshipment) and 1005 
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(possession on board vessels) of any person who possesses a controlled 
substance (except a schedule I substance) for personal medical use or for 
administration to an animal accompanying him/her provided he/she has 
lawfully obtained the drug and declares it. 

Section 1006(b) authorized the exempting from the coverage of the 
Controlled Substances Import and Export Act of compounds, mixtures, etc. 
which contain stimulants or depressants listed in paragraphs (a) and (b) 
of schedule III or in schedules IV-V if such preparations contain one or 
more nonstimulant or nondepressant ingredients which vitiate the abuse 
potential of the controlled substances with which they are combined. 

9-100.760 Persons Required to Register - Section 1007 - 21 U.S.C. §957 

Section 1007 prohibits any person from importing or exporting any 
controlled substances in schedules I, II, III or IV unless he/she is 
registered or is exempt from registration. 

Exempted from registration requirements are agents _and employees of 
registered importers and exporters, carriers and warehous _e!J!_e~n_; ultimate 
users, and whatever importers and exporters the Attorney General decides 
need not register. 

Caveat: Section 1007(a) should not be used against anyone other than 
importers and exporters who are required to register under the Controlled 
Substances Import and Export Act. In this regard, see United States v. 
Jin Fuey Moy, 241 U.S. 394 (1916). 

9-100.770 Registration Requirements - Section 1008 - 21 U.S.C. §958 

Section 1008(a) directs the Attorney General to register an applicant 
as an importer or exporter of a schedule I or II controlled substance if 
he/she determines such registration is consistent with the public interest 
and treaty obligations. Concerning the public interest, the Attorney 
General is to consider the same factors taken into account in registering 
domestic manufacturers under section 303 of the Controlled Substances Act 
(21 u.s.c. §823). 

Section 1008(b) provides that a registrant may import or export 
schedule I or II controlled substances only to the extent specified in 
his/her registration. 

Section 1008(c) directs the Attorney General to register applicants 
to import schedule III, IV or V controlled substances or to export a 
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schedule III or IV controlled drug unless he/she decides that the issuance 
of such a registration is inconsistent with the public interest. 

Section 1008(d) provides that a registration shall not be effective 
for more than one year. Also, unless regulations otherwise provide, 
sections 302(f) (inspection of registered establishments), 304 (denial, 
revocation or suspension of registration), 305 (labeling and packaging) 
and 307 (recordkeeping) of the Controlled Substances Act shall apply to. 
section 1008 registrants. 

Section 1008(e) authorizes the Attorney General to promulgate 
necessary rules and regulations and to charge reasonable registration 
fees. 

Section 1008(f) provides that registrants may import and export 
controlled substances to the extent authorized by their registrations and 
in conformity with other provisions of the Controlled Substances Act and 
the Controlled Substances Import and Export Act. 

Section 1008(g) requires a separate registration for each place of 
business where controlled substances are imported or exported. 

Section 1008(h) provides that, except in emergencies, the Attorney 
General, prior to issuing an import and export registratiop to a bulk 
manufacturer of schedule I or II controlled substances and before 
promulgating a regulation authorizing importation of such a substance, 
must give registered manufacturer of such substances an opportunity for a 
hearing. 

9-100.780 Manufacture or Distribution for Purposes of Unlawful 
Importation - Section 1009 - 21 U.S.C. §959 

Section 1009 makes it unlawful for any person who is outside the 
territorial jurisdiction of the United States to manufacture or distribute 
a schedule I or II controlled substance knowing or intending that it will 
be unlawfully imported into the United States. 

This section is intended to reach acts committed outside the United 
States. Those who violate it may be tried in the United States District 
Court where they enter the United States or in the United States District 
court for the District of Columbia. 

Note: One who participates in a federal offense committed in whole 
or in part within the United States is subject to federal jurisdiction, 
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United States v. Bowman, 260 U.S. 94, 97 (1922); Rivard v. United States, 
375 F.2d 882, 885-887 (5th Cir.), cert. denied sub nom. Groleau v. United 
States, 389 U.S. 884 (1967); Brulay v. Un1teclstates, 383 F.2d 345, 
349-350 (9th Cir. 1967), cert. denied, 389 U.S. 986 (1967). Charron v. 
United States, 412 F.2d 657, 659 (9th Cir. 1969). And see also,Perlman v. 
United States, 430 F.2d 22 (7th Cir.), cert. denied, 400 U.~32 (1970). 
For a case upholding section 1009, see United States v. Daniszewski, 380 
F. Supp. 113 (E.D. N.Y. 1974). 

9-100.790 Penalties 

9-100.791 Prohibited Acts A - Penalties - Section 1010 - 21 U.S.C. §960 

Section 1010 1 s penalties apply to any unauthorized person who 
knowingly or intentionally imports or exports a controlled substance, who 
brings or possesses such a substance on board a vessel, aircraft or 
vehicle, or who manufactures or distributes a controlled substance for 
purposes of unlawful importations. 

Section lOlO(b)(l) provides that anyone importing, exporting, etc. a 
schedule I or II narcotic is to be punished by a fine of up to $25,000, 
not more than 15 years imprisonment, or both. When a prison term is 
imposed it must include a special parole term of at least three years. 

Section 1010(b)(2) provides that anyone importing, exporting, etc. 
controlled substances other than schedule I or II narcotics is to be 
punished by a fine of not more than $15,000, by up to five years 
imprisonment, or by both. When a prison sentence is imposed it must 
include a special parole term of not less than two years if a schedule I, 
II or III controlled drug is involved or a special parole term of at least 
one year if a schedule IV controlled substance is involved. 

Section lOlO(c) provides that a special parole term may be revoked if 
its conditions are violated and sets forth the consequences of revocation. 
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Substances Maximum 
Fine 

Sentence Spec. Parole 
Term 

Probation 
Susp. Sent.

Parole 

I and II 
narcotics

$25,000 up to 15 
years 

at least 
3 years 

Yes Yes 
 

I and II 
non-nar-
drugs III 
cont. substances 

$15,000 up to 5 
years 

at least 
2 years 

Yes Yes 

IV. cont. 
substances 

$15,000 up to 3 
years 

at least 
1 year 

Yes Yes 

V. cont. $15,000 up to 5 None Yes Yes 

Comment 

The offense of importation applies to the bringing in of controlled 
substances to any state, territory of or possession of the United States. 
See USAM 9-100. 702, supra for the definition of "import" in section 1001. 
To illustrate, it is an offense to transport heroin from Europe to the 
Virgin Islands . See USAM 9-100.113.N, supra for the definition of "United 
States" in section 102(26) of the Controlled Substances Act (21 U.S.C. 
1802(26)). The further transportation of the heroin from the Virgin 
Islands to Puerto Rico or to Florida would also constitute an illegal 
importation. See USAM 9-100. 702, supra for the definition of "customs 
territory of the United States," in section 1001. 

Regarding venue of importation offenses, the continuing offense 
statute (18 u.s.c. 13237) has been held to be applicable. See United 
States v. Jackson, 482 F.2d 1167 (10th Cir. 1973); United""""States v. 
Barnard, 409 F.2d 907 (9th Cir. 1973). 

9-100.792 Prohibited Acts B - Penalties - Section 1011 - 21 U.S.C. 1961 

Section 1011 contains the penalties for those who violate the 
transshipment and in-transit shipment provisions of the Controlled 
Substances Import and Export Act. Section 1011(1) provides that any such 
offender is to be fined not more than $25,000. A violation for which such 
a fine is assessed shall not constitute a crime nor evoke any disability 
based on a criminal conviction. However, when a shipment offense is 
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charged and found to have been committed "knowingly or intentionally," 
section 1011(2) provides that the violator may be imprisoned up to one 
year, fined not more than $25,000 or both. 

Section 1011 penalizes those (1) who import a schedule I controlled 
substance for transshipment to another county without the Attorney 
General's prior written approval, (2) who transfer or transship a schedule 
I substance within the United States for immediate exportation without the 
Attorney General's prior approval (3) who import a schedule II, III or IV 
substance for transs h ipment to another country without giving advance 
notice to the Attorney General, and (4) who transfer or transship within 
the United States for immediate exportation a schedule II, III or IV 
substance without giving advance notice to the Attorney General. 

Connnent 

Section lOll's civil penalty prov1s1ons should be used when a trans
shipment or in-transit violation is due to mistake, negligence, inadver
tence or is minor in nature. When an offense is committed "knowingly or 
intentionally," section lOll's misdemeanor provisions should be invoked. 

9-100.800 TITLE III - IMPORTATION AND EXPORTATION AMENDMENTS; 
REPEALS OF REVENUE l.AWS (CONT'D.) 

9-100.810 Second or Subsequent Offenses - Section 1012 -21 U.S.C. 1962 

Section 1012(a) provides that any person convicted of violating the 
Controlled Substances Import and Export Act is punishable by twice the 
punishment otherwise authorized when the violation is a second or 
subsequent offense. When one is convicted of a crime punishable under 
section lOlO(b) of the Controlled Substances Import and Export Act (!..:..&..:. 
importation, exportation) and the violation is a subsequent offense, the 
court must impose twice the special parole term otherwise authorized. 

Section 1012(b) provides that a person is considered to be a 
subsequent offender if, before he/she commits the triggering violation, 
one or more prior felony convictions of him/her under the Controlled 
Substances Act, the Controlled Substances Import and Export Act, or other 
federal legislation relating to narcotics or other dangerous drugs have 
become final. 

Comment: Note that previous state drug convictions are not to be 
considered in determining whether a violator is a subsequent--offender 
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within the meaning of section 1012. A previous conviction is "final" for 
subsequent offender purposes even though it is on appeal or is the subject 
of a certiorari request. See Gonzalez v. United States, 224 F.2d 431 (1st 
Cir. 1955); People v. Morga;:- 296 P.2d 75 (Cal. 1956); State v. Court Of 
Appeals, Division 1, 441 P.2d 544 (Ariz. 1968). See also those cases 
holding that a prior conviction can be used for impeachment purposes even 
though it is still on appeal. See, e.g., United States v. Empire Packing 
Co., 174 F.2d 16, 20 (7th Cir.)-:-Cer~enied, 337 U.S. 959 (1949); United 
States v. Hauff, 395 F.2d SSS, 557 (7th Cir.), cert. denied, 393 U.S. 843 
0968); United States v. Allen, 457 F.2d 1361, 1363 (9th Cir.), cert. 
denied, 409 U.S. 869 (1972); United States v. Franicevich, 471 F.2d 427, 
428-429 (5th Cir. 1973). 

9-100.820 Continuing Criminal Enterprise and Dangerous Special Drug 
Offender 

It should be noted that a felonious violation of the Controlled 
Substances Import and Export Act may be used to trigger the continuing 
criminal enterprise and dangerous special drug offender provisions of the 
Controlled Substances Act. See 21 U.S.C. §848(b)(1)(2) and 21 U.S.C. 
§849(a). 

9-100.830 Attempt and Conspiracy - Section 1013 - 21 U.S.C. §963 

Section 1013 provides that anyone who attempts or conspires to commit 
a violation of the Controlled Substances Import and Export Act is 
punishable by imprisonment, fine, or both, not to exceed the maximum 
prescribed for the offense, the commission of which was the object of the 
attempt or conspiracy. 

Comment: The conspiracy provision of section 1013 is common law in 
nature, that is, it does not require the allegation of an overt act. 
Concerning common law conspiracies. attempt, and other matters relevant to 
section 1013, see discussion under section 406, the attempt-conspiracy 
provisions of the Controlled Substances Act. 

9-100.840 Additional Penalties-Section 1014 - 21 U.S.C. §964 
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9-100.850 Applicability of Part E of the Controlled Substances Act -
Section 1015 - 21 U.S.C. §965 

Section 1015 provides that Part E of the Controlled Substances Act 
(i.e. the administrative and enforcement provisions) shall apply to 
activities of the Attorney General and Drug Enforcement Administration 
under the Controlled Substances Import and Export Act, to administrative 
and judicial proceedings under that Act, and to violations of the 
Controlled Substances Import and Export Act. 

9-100.860 Authority of Secretary of Treasury - Section 1016 - 21 U.S.C. 
§966 

section 1016 provides that nothing in the Controlled Substances 
Import and Export Act shall affect the Treasury Secretary's authority 
under customs and related laws. 

9-100.870 PAR!' B - Amendments and Repeals, Transitional and Effective 
Date Provisions 

9-100.871 Repeals - Section 1011 - Not carried into U.S. Code 

Section 1101 repeals prior federal laws relating to importation of 
narcotics, depressant and stimulant drugs, and marihuana. It also repeals 
revenue laws dealing with narcotics and marihuana. The only major 
criminal offense not carried over into the Controlled Substances Import 
and Export Act is found in former 18 U.S.C. §1407, which required narcotic 
addicts and violators to register prior to crossing the border. The only 
other criminal provisions which are not reenacted are found in former 21 
U.S.C. §§191-193. Those sections related to importation and exportation 
of opium between the United States and China by Chinese subjects. 
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9-100.872 Conforming Amendments - Section 1102 - Not Carried into U.S. 
Code 

Section 1102 delegates references to repealed narcotic and dangerous 
drug laws which were contained in the Internal Revenue Code and other 
federal statutes. Where appropriate, in place of the deletions, 
references to the new law are inserted. Other sections in the Code 
referring to the term "narcotic drug" have been amended so as to conform 
them with the definition of that term in the Controlled Substances Act. 
21 U.S.C. §198a has been amended to give the Secretary of the Treasury 
broader authority regarding investigations of controlled substance 
smuggling. 

9-100.873 Pending Proceedings - Section 1103 - 21 U.S.C. §171 note 

Section 1103(a) provides that prosecutions for violations occurring 
before May 1, 1971 are not affected by repeals and amendments contained in 
the new law. 

Section 1103(b) provides that civil seizur~s, forfeitures and 
injunction proceedings commenced before May 1, 1971 are not affected by 
repeals and amendments made by the new law. 

Note: Regarding the effect of section 1103 on prosecutions for 
pre-1971 drug offenses and sentencing therefor,...!!! Bradley v. United 
States, 410 U.S. 605 (1973). It should be noted that Bradley decision 
failed to resolve the issue of whether the new controlled substance 
legislation makes those convicted of violating previous narcotic laws 
eligible for parole under the general parole statute (18 U.S.C. §4202). 
This issue was resolved adversely to such offenders in Warden v. Marrero, 
417 U.S. 653 (1974). However, Congress thereafter made parole available 
to such offenders, P.L. 93-481 (Oct. 26, 1974). 

9-100.874 Provisional Registration - Section 1104 - 21 U.S.C. §957 

Section 1104 provides for the provisional registration · of persons 
legitimately engaged in importing and exporting controlled substances. 

9-100.875 Effective Date and Other Transitional Provisions Section 
1105 - 21 U.S.C. §957 note 

Section 1105(a). The Controlled Substances Import and Export Act 
became effective on May 1, 1971. 
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Under section 1105(b) the following sections of the Controlled 
Substances Import and Export Act became effective immediately upon 
enactment (i.e. October 27, 1970): sections 1000 (title of the Act), 1001 
(definitions), 1006 (exemption authority), 1015 (dealing with 
administrative and enforcement provisions), 1016 (authority of the 
Secretary of the Treasury), 1103 (pending proceedings), 1104 (provisional 
registration) and 1105 (effective date, etc.). 

Section 1105(c) provides that, if the Attorney General postpones the 
effective date of section 306 of the Controlled Substances Act 
(manufacturing quotas) and the postponement applies to narcotics, the 
repeal of the Narcotics Manufacturing Act of 1960 is to be postponed for 
the same period, with specified exceptions. If postponement occurs, 
certain modifications of the Act are to take effect. Section 1105(c) is 
now of no importance since the Attorney General never exercised the 
postponement authority which it granted him. 

Section 1105(d) provides that rules, orders and regulations issued 
under any law affected by the Controlled Substances Import and Export Act 
and which are in effect on October 26, 1970 shall continue in effect until 
modified, superseded or repealed. 

9-100.900 DANGEROUS SPECIAL DRUG OFFENDER SENTENCING - CONTROLLED 
SUBSTANCES ACT (21 U.S.C. §849) 

Special provisions are contained in section 409 of the Controlled 
Substances Act ( 21 U. S • C • § 8 4 9) which author i z e the imp o s i t i on of 
sentences in excess of the usual maximum on defendants who are found to be 
"dangerous special drug offenders." It should be noted that the provisions 
do not create mandatory minimum penalties (see 21 U.S.C. §849(d)). 
Further, the provisions are not to be utilized---00.less authorization is 
first obtained from the Criminal Division. This is to ensure that 21 
U.S.C. §849 is used uniformly and effectively throughout the United 
States. 

In essence, 21 U.S.C. §849 provides that defendants over 21 years of 
age who are convicted of felonious violations of the Controlled Substances 
Act or the Controlled Substances Import and Export Act and who are found 
to be "dangerous special drug offenders" shall be sentenced to prison 
terms of up to 25 years. On appeal by the government the sentences can be 
increased as well as reduced. 
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A defendant is a "dangerous special drug offender" for purposes of 21 
U.S.C. 1849 if he/she falls into any one of three categories (habitual, 
professional, or organized criminal) set forth in 21 U.S.C. §849(e). 

Under 21 U.S.C. §849(e)(l), a defendant who has been previously 
convicted of two or more controlled substance felonies, who has been 
imprisoned for at least one such felony, and who has been released from 
prison for less than five years before commission of the triggering 
controlled substance felony, would be a "dangerous special drug 
offender." 

Under 21 U.S.C. §849(e)(2), a defendant who commits a controlled 
substance felony which is part of a criminal pattern of controlled 
substance dealings, which constitutes a substantial source of his/her 
income, and in which he/she manifests special skill or expertise would be 
a "dangerous special drug offender. 11 Controlled substance dealings would 
form a "pattern" if they embraced criminal acts having the same or similar 
purposes, results, participants, victims, or methods of commission or were 
otherwise interrelated and not isolated events. A "substantial source of 
income" is defined as being income which, for any period of one year or 
more exceeds the minimum wage for a 40 hour week determined under the Fair 
Labor Standards Act of 1938, as amended, and which for the same period 
exceeds 50% of the defendant's declared adjusted gross income under 
section 62 of the Internal Revenue Code of 1954, as amended. To establish 
that a pattern of criminal conduct constitutes a substantial source of 
income, it could be shown that the defendant had in his/her name or under 
his/her control income or property not explained as derived from a source 
other than controlled substance dealings . "Special ski 11 or expertise" 
would include unusual knowledge, judgment, or ability (such as manual 
dexterity) which facilitates the initiating, organizing, planning, 
financing, directing, managing, supervising, executing, or concealing of 
controlled substance dealings. It would also include the enlistment of 
accomplices in controlled substance dealings and the disposition of the 
fruits or proceeds of such dealings. 

Under 21 U.S.C. §849(e)(3), a defendant whose controlled substance 
felony is part of a conspiracy of three or more persons to engage in a 
pattern of controlled substance dealings and who initiates, organizes, 
plans, finances, directs, manages, or supervises the connection with such 
dealings would be a "dangerous special drug of fender. 11 
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A defendant would be "dangerous" under 21 U.S.C. §849(f) if a period 
of incarceration longer than that provided for his/her controlled 
substance offense is needed to protect the pub! ic from further criminal 
activity on his/her part. 

Under 21 U.S.C. §849(a), when a U.S. Attorney prosecuting a 
controlled substance felony believes the defendant is a "dangerous special 
drug offender," he/she may, before trial or entry of a guilty or nolo 
contendere plea, file with the court a notice (I) stating that the 
defendant is a dangerous special drug offender who is subject to 21 U.S.C. 
§849(b)'s sentencing provisions and (2) indicating with particularity why 
the defendant is believed to be a dangerous special drug offender. The 
notice's allegations are not to be in issue at the defendant's felony 
trial nor may the fact that he/she is alleged to be a dangerous special 
drug offender be disclosed to the jury. Without the consent of both 
parties, the allegations may not even be revealed to the trial judge 
before the defendant is convicted. If the court finds that the filing of 
the notice as a public record may prejudice consideration of a pending 
criminal matter, it may order the notice sealed during the pendency of the 
case, subject only to inspection by the defendant and his/her attorney. 
U.S. Attorneys filing notices under 21 U.S.C . §849 should request that the 
notices be sealed unless otherwise instructed by the Criminal Division. 
Practically speaking, a U.S. Attorney should file the notice with the 
clerk of court and request the clerk to have it sealed by a judge other 
than the one who is presiding over the trial of the defendant who is 
alleged to be a dangerous special drug offender. Were the clerk to submit 
the notice to the presiding judge with a request that it be sealed by him/ 
her (i.e. the judge), there would be a risk that the judge might guess the 
natur-;-Qf the notice's contents. In view of 21 U.S.C. §849(a)'s 
prohibition against revealing to the pres i ding judge, before conviction, a 
defendant's alleged dangerous special drug offender status, it is possible 
that "disclosure" of this kind could disqualify the presiding judge from 
acting further in the case. See United States v. Tramunti, 377 F. Supp. 6 
(S.D.N.Y. 1974). An argument--COuld be made that this type of revelation 
is not the kind of "disclosure" contemplated by 21 U.S.C. §849(a). It is 
not certain, however, that this argument would prevail. 

In rare instances where only one judge would be available for sealing 
a dangerous special drug offender notice and that judge would also be 
presiding in the defendant's controlled substance felony case the 
disclosure problem might be resolved by filing the notice with the clerk 
of court and asking the clerk to keep the notice confidential until the 
defendant has been convicted of .the felony charged against him/her. 
Thereupon the notice could be brought to the attention of the presiding 
judge. 
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Under 21 U.S.C. §849(b), a defendant alleged to be a special 
dangerous drug offender is entitled to a presentence hearing. See Specht 
v. Patterson, 386 U.S. 605, 610 (1967). The hearing is to be held by the 
court, s1tt1ng without a jury. Prior to the hearing, the defendant and 
the government may inspect the presentence report. In unusual cases, the 
court may withhold presentence report material which is irrelevant, 
diagnostic in nature, confidential, or which has previously been disclosed 
in open court. The court can require the government and the defendant to 
give notice as to any portions of the presentence report they intend to 
controvert. At the hearing, both parties are entitled to be represented 
by counsel, to have compulsory process, and to cross-examine witnesses. 
If a preponderance of the information established that the defendant is a 
dangerous special drug offender, he/she can be sentenced to imprisonment 
for up to 25 years. In imposing sentence the court must make a matter of 
record its findings, the information on which the findings are based, and 
the reasons for the sentence imposed. 

21 U.S.C. §849(c) makes it clear that section 849(b)'s sentencing 
provisions do not prevent a court from imposing a life sentence or a 
sentence of more than 25 years if such sentence is otherwise authorized. 

21 U.S.C. §849(d) provides that a court may not, in sentencing a 
defendant as a special dangerous drug offender, impose less than the 
mandatory minimum provided for the defendant's controlled substance 
violation. 

Under 21 U.S.C. §849(h), an appeal from a dangerous special drug 
offender sentence may be taken by either party. The government must file 
a notice of appeal within five days of sentencing. The defendant has 10 
days in which to appeal (Rule 4(b), Fed. R. App. P.). The taking of an 
appeal by the government allows the appellate court to review the 
defendant's conviction as well as his/her sentence. The sentencing court 
may extend for up to 30 days the time for taking a review. (However, the 
court may not extend the government's time for appealing after such time 
has expired.) If the government is granted an extension, this enlarges 
the defendant's time for taking a review of his/her sentence and for 
appealing his/her conviction. Review of a dangerous special drug offender 
sentence embraces consideration of whether the sentencing procedure was 
proper, whether the sentencing findings were clearly erroneous, and 
whether there was an abuse of discretion. The appellate court may affirm 
the sentence, impose or direct the imposition of any sentence otherwise 
authorized, or remand for further proceedings and imposition of sentence. 
The sentence may be made more severe only if review has been had at the 
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government's request and then only after a hearing has been held. 
Increase of a sentence by an appellate court seems permissible, see North 
Carolina v. Pearce, 395 U.S. 711 (1969); Walsh v. Picard, 446 F.2d 1209 
Ost cir. 1971); Robinson v. Warden , 455 F.2d 1172 (4th Cir. 1972). As 
with other appeals, U.S. Attorneys must obtain Departmental authorization 
before requesting appellate review of a dangerous special ~nder 
sentence. In view of the five day time limit for appealing, if a 
dangerous special drug offender hearing terminates in an unsatisfactory 
manner, the Criminal Division should be immediately informed by telephone 
so that consideration may be given as to whether an appeal is in order. 

For a fuller understanding of the implications of 21 U.S.C. §849's 
provisions it is suggested that reference be made to the legislative 
history of the "dangerous special offender" provisions of the Organized 
Crime Control Act of 1970 (18 U.S.C. §§3575-3578). (The "dangerous 
special offender" provisions are substantially identical to 21 U.S.C. 
1849). The legislative history appears in the appendix to D.J. Memo No. 
769 (to U.S. Attorneys), February 17, 1972. See also excerpts from S. 
Rep. No. 91-617 (regarding the Organized Crime Act's "dangerous special 
offender" provisions) herewith attached. 

9-100.910 Excerpts From Legislative History of "Dangerous Special 
Offender" Provisions of the Organized Crime Control Act of 
1970 

See S. Rep. No. 91-617, 9lst Cong., 1st Sess. 162-167 (1969). 

The defendant must be over 21 years of age. This would inc 1 ude any 
defendant who had his/her twenty-first birthday prior to the day on which 
he/she committed the felony; it would also include a continuing offense, 
so long as it terminated or continued after the defendant's twenty-first 
birthday. The proceeding may not be initiated unless there is "reason to 
believe" the defendant is a dangerous special offender. See Minnesota v. 
Probate Court, 309 U.S. 270 (1940). Notice of the special offender 
allegation at or after charge and before trial or acceptance of plea is 
constitutionally timely. See United States v. Claudy, 204 F.2d 624 (3d 
Cir. 1953); see generally Oyler v. Boyles, 368 U.S. 448, 452 (1962); 
Chandler v. Fretag, 348 U.S. 3, 8 (1954). Where an offer to plead is made 
but no dangerous special offender notice has been appended, a delay should 
normally be granted on request to the prosecutor before plea acceptance 
and sentence, so that he/she may decide if a special offender notice 
should be filed. Similar ly, the notice is freely amendable, but where 
amendments are made cont inuances should be granted to meet the test of 
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"reasonable time." No disclosure to the jury should be made of the 
allegation. See Spencer v. Texas, 385 U.S. 554 (1967). 

21 U.S.C. §849(b) provides that upon a plea or verdict the court 
shall before sentence hold a hearing, fixing the time and giving 10 days 
notice to the government and the defendant. In connection with the 
hearing, the parties shall be . informed of the substance of such parts of 
the presentence report as the court intends to rely upon except where 
compelling reasons are placed in the record; they shall also have rights 
to assistance of counsel, compulsory process, and cross-examination of 
such witnesses as appear. A duly authenticated copy of a former judgment 
shall be prima facie evidence of such former judgment. See Iowa Code Ann. 
section 747.6 (1966). If it appears by preponderance o°'f"the information, 
including information submitted at trial or the hearing and so much of the 
presentence report as the court relies upon, that the defendant is a 
dangerous special offender, the court shall sentence the defendant to 
imprisonment for a term not to exceed (25) years. Otherwise it shall 
sentence the defendant in accordance with the penalties prescribed for 
such felony absent aggravation. The findings of the court, including an 
indentification of the information relied upon, and its reasons, shall be 
placed in the record. 

No distinction is made in invoking the special sentencing provision 
between plea and verdict. See generally United States v. Jackson, 390 
U.S. 570 (1968). The special term is imposed in lieu of the ordinary 
term. The normal fine may still be imposed. The court and not a jury 
must make the required finding. See generally State v. Losieau, 184 Neb. 
178, 166 N.W. 2d (1969); Model Penal Code 7.03, (P.O.D. 1962); Model 
Sentencing Act 12; A.B.A. Sentencing 1.1, at 3, 261-62. The government 
and the defendant must be informed of the substance of those parts of the 
presentence reports on which the court intends to rely. The precise 
language and confidential sources need not be disclosed, and "compelling 
reasons," if placed in the record, can justify the withholding of 
particular information. Discretionary disclosure of the entire report, 
however, is not precluded. Compare Fed. R. Crim. P. 32(c)(2); Model Penal 
Code 7.07 (P.O.D.1962). Assistance of counsel is guaranteed. See 
Chandler v. Fretag, 348 U.S. 3 (1954); cf. Mempa v. Rhay, 389 U.S. 128 
(1967); Townsend v. Burke, 334 U.S. 736~948). The right to compulsory 
process is guaranteed, but it is qualified by the limited scope of 
disclosure of the presentence report and of cross-examination. No limit 
on the discretionary power of the court to curtail the presentation of 
evidence in the hearing and the examination of particular witnesses should 
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be read into the authorization for compulsory process and limited 
cross-examination. No effect on the right of allocution is intended. See 
fenerally Fed. R. Crim. P. 32(a)(l); Hill v. United States, 368 U.S. 424 

1962); Green v. United States 365 U.S. 301 0961). The scope of 
confrontation and cross-examination afforded exceeds what the committee 
feels to be the requirements of the fifth and sixth amendments under due 
process. See Williams v. New York, 337 U.S. 241 (1949). The requirements 
of Specht V.-Patterson, 386 U.S. 605 (1967), are inapplicable, since no 
separate charge triggered by an independent offense is at issue. Only 
circumstances of aggravation of the offense for which the conviction was 
obtained are before the court. Cf. Gryder v. Burke, 334 U.S. 728, 732 
(1948); Graham v. West Virginia, 224 U.S. 616 (1912); Moore v. Missouri, 
159 U.S. 673, 677 (1895). Hearsay information may be appropriately 
discounted, although considered. See United States v. Doyle, 348 F.2d 
715, 721 (2d Cir. 1965) cert. deniec:t:" 382 U.S. 843 (1965); proposed 18 
U.S.C. §3577, below. The court ordinarily should obtain a study of the 
defendant under 18 U.S.C. §4208(b) and consider it a source of information 
on which to base the sentence imposed under 18 U.S.C. §3575(b). 

21 U.S.C. §849(c) provides that this section shall not prevent the 
imposition and execution of a sentence of death. 

21 U.S.C. §849(d) provides that the court shall not impose upon a 
dangerous special offender a sentence less than any mandatory minimum. 

21 U.S.C. §849(e) sets out the meanings of "special offender." 

21 U.S.C. §849(e)(l) defines special offender to include a defendant 
who on at least two previous occasions has been convicted of an offense 
punishable by over 1 year's imprisonment, and who has been imprisoned for 
at least one such offense. 

This provision is designed to deal with the habitual offender. See 
generally Chewning v. Cunningham, 368 U.S. 443 (1962); Gryger v. Bur~ 
334 U.S. 728, 732 (1948); Graham v. West Virginia, 224 U.S. 616 (1912). 
The offender is being neither tried nor punished for past offenses; his/ 
her latest offense is merely considered aggravated by special circum
stances . Moore v. Missouri, 159 U.S. 673, 677 (1885). Such sentencing is 
not cruel and unusual punishment. McDonald v. Massachusetts, 180 U.S. 
311, 313 (1901). "Imprisonment" includes imprisonment in prison or jail 
under 28 U.S.C. §5010. 

Any proceeding which results in a disposition traditionally 
considered a "conviction," including a court-martial or a proceeding under 
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chapter 402 of title 18 or not set aside under 18 U.S.C. §5021, 1s 
considered a "convict ion." Juven i 1 e proceedings under chapter 403 of 
Title 18 are not included. Invalid convictions are not regarded. See 
Burgett v. Texas, 389 U.S. 109, 115 (1967). Neither are judgmentsC>n 
which direct appeals are pending. Convictions for which pardons on the 
ground of innocence have been obtained are also excluded. Cf. United 
States v. Sales, 387 F.2d 131 (2d Cir. 1967), cert. denied, 39"3"U.s. 863 
(1968). The convictions must have been obtained on at least two occasions 
and have resulted in at least one imprisonment, although the order of the 
convictions and imprisonment is not relevant. Jointly tried or jointly 
charged offenses count as only one offense. 

21 U.S.C. §849(e)(2) defines special offender to include a defendant 
who committed such felony as part of a pattern of conduct which was 
criminal under applicable laws of any jurisdiction, which constituted a 
substantial source of his/her income, and which manifested special skill 
or expertise. In support of such findings it may be shown that the 
defendant has had income or property not explained as derived from a 
source other than such conduct. 

This provision is designed to deal with the professional offender, 
who may neither be a recidivist nor play a leadership role in organized 
crime. The requirements of pattern precludes the application of the 
prov1s1on to an isolated offense. Elements of the pattern may or may not 
have been the subject of prior judicial proceedings. Cf. Williams v. 
Oklahoma, 358 U.S. 567, 584-587 (1959); Williams v. New-VOrk, 337 U.S. 
241, 244 (1949). The circumstances of the conduct itself must demonstrate 
that the offender is a professional possessing special skill or expertise, 
from which it may be inferred, for the purpose of "dangerous," see 21 
U.S.C. §849(f), that subsequent use of that skill is likely. The phrase 
"skill or expertise" is meant broadly and would include, for example, 
knowledge of established channels for fencing stolen property or forming 
alliances with accomplices. See generally,Task Force on Assessment, 
President's Commission on Law Enforcement and Administration of Justice, 
Task Force Report: Crime and Its Impact - An Assessment 96-101 (1967). 
Finally, the pattern must be a substantial source of the defendant's 
income, from which it may be similarly inferred that such conduct will 
continue in the future. In making these determinations the court may 
consider the defendant's unexplained wealth or income. Cf. Holland v. 
United States, 348 U.S. 121 (1954); United States v. Johnson, 319 U.S. 
503 (1943). The defendant himself/herself is not required to offer the 
explanation. Compare Friffin v. California, 380 U.S. 609 (1965). The 
provision merely sets out a permissible inference similar to the 
inference from unexplained possession of stolen property. See Wilson v. 
United States, 162 U.S. 613, 619 (1896). 
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21 U.S.C. §849(e)(3) defines special offender to include a defendant 
who committed such felony in furtherance of a conspiracy with three or 
more other persons to engage in a pattern of conduct criminal under 
applicable laws of any jurisdiction and did, or agreed that he/she would, 
act in a specified leadership position or use force or bribery as all or 
part of such conduct. 

This provision is designed to deal primarily with the organized crime 
offender. Those who personally play or are to play leadership roles or 
are the enforcers or executors of violence are singled out for special 
sentencing treatment. Those who give and those who receive bribes are 
also covered. The word "bribe" is not used in a narrow or technical 
sense, and should be interpreted broadly. The degree of aggravation in 
the sentence in each case must be determined by the court from all the 
facts and circumstances in the context of these statutory standards and 
within the outside limits of the penalty range. The sophistication of the 
organization, its division of labor, the complexity of its goals, and its 
contemplated time span are all factors to consider. See, e.g. Franzese v. 
United States, 392 F.2d 954 (2d Cir. 1968), vacated oilOther-&rounds, 394 
U.S. 310 0969). 

The phrase "pattern of conduct" covers continuing, repetitive, 
intermittent, sporadic, or other conduct in which two or more similar or 
different criminal acts bear relationships to one another which are 
relevant to the purposes of sentencing, regardless of the nature of the 
relationships. The variety of such relationships precludes more detailed 
specification of them in the bill. See proposed 18 U.S.C. §3575(e)(2), 
above. 

21 U.S.C. §849(f) provides that a defendant is "dangerous" if 
confinement longer than that ordinarily provided is required to protect 
the public from further crime by him/her. "Dangerous" is not limited to a 
particular type of offense. Crimes against property or persons and 
"victimless" offenses, such as gambling, would be included. See A.B.A. 
Sentencing at 149. "Dangerous" may be inferred, although not necessarily, 
from the establishment of the requirements of 21 U.S.C. §849(e). 

Each of these above definitions describes specific conduct 
aggravating a specific offense. None attempts to punish status or define 
a crime. Cf. Lanzetta v. New Jersey, 306 U.S. 451 (1939). Compare 
Robinson v.-c8liforn1a, 370 U.S. 660 (1962), with Powell v. Texas, 392 
U.S. 514, 542 (1968). 
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21 U.S.C. §849(g) provides that the time for appealing the conviction 
of one sentenced after special offender proceedings is measured from the 
imposition of the original sentence. Delay in appealing the conviction 
until either party's appeal of the sentence is exhausted is not permitted. 
The result in Corey v. United States, 375 U.S. 169 (1963), under 18 U.S.C. 
§4208(b) would not obtain here. The provision envisions that review of 
both sentence and conviction will be heard together. The scope of review 
encompasses all factual and legal questions, substantive and procedural, 
as well as the exercise of discretion. 

18 U.S.C. §3576 provides that the government or the defendant may 
seek court of appeals review of the sentence imposed following a special 
hearing. The review by the government must be taken at least 5 days 
before expiration of the time for taking a review of appeal by the 
defendant. Review must be diligently prosecuted. The time for taking a 
review may be extended by up to 30 days. Any extension of the 
government's time must be granted before the ordinary time expires and 
accompanied by an equal extension for the defendant. The court of appeals 
considers the entire record and may affirm the sentence, impose or direct 
the imposition of any sentence that the sentencing court could have 
imposed, or remand for further proceedings an imposition of sentence. A 
sentence may be changed to the disadvantage of the defendant only on 
review taken by the government and after hearing. Withdrawal of review 
taken by the government forecloses only change to the disadvantage of the 
defendant. Review by the government may be dismissed for abuse of the 
right to take such review. 

The government may obtain review of the failure to impose any special 
sentence of the sentence imposed. Where the sentence is vacated and 
remanded for new proceedings subsequent review is contemplated. A 
defendant found to be a dangerous special offender but given a sentence 
less than the maximum authorized for ordinary offenders, may take a 
sentence review. An extension of time does not require a showing of 
"excusable neglect." Compare Fed. R. App. P. 4(b). The court may extend 
the defendant's time after it has expired, but not the government's. 
Compare Fed. R. App. P. 4(b). The requirement that a court extending the 
government's time extend the defendant's "for the same period" means that 
the defendant always will have five days more in which to take a review or 
appeal than the government has to take a review. Except for providing 
that the government's time to seek review expires 5 days before the 
defendant's requiring diligent prosecution by each party to a review, and 
liberalizing and regulating extensions of time as described above, the 
prov1s1on is silent regarding the timetable for sentence review. 
Applicable court rules at present give the defendant 10 days to seek 
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review. Fed. R. App. P. 4(b). 18 U.S.C. §3576 would give the government 
5 days absent extension. The five-day lag, the limitations on increasing 
sentences, and the authority for dismissal for abuse obviate any due 
process objections to government appeal. Cf. North Carolina v. Pearce, 
395 U.S. 711, 723-726 (1969). 
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9-101.000 THE Ca1PREHENSIVE DRUG ABUSE PREVENTION AND CONTROL ACT OF 
l970 - II . 

9-101.100 PRCCEDURES RELATING 'ID EXPUNGEl1ENT CF CFFICIAL REJ:ORDS 

Please refer to USAM 3-4.000 for narrative summary. 

9-101.110 IXXT Order 2710 

SUBJOCT: COm'ROLLED SUBSTAOCES PCT 

1. PURPOSE. This order prescribes the 
procedures to be followed pursuant to the Controlled 
Substances Act, 21 u.s.c. §844 (1970), for the 
retention of a rx>npublic record by the Department of 
Justice, and the expungement of official records 
pursuant to court order. 

2. SCOPE. This order applies to all U.S. 
Attorneys' offices, the Criminal Division, the Office 
of Management and Finance, the u.s. Marshals Service, 
the Federal Bureau of Investigation, and the Drug 
Enforcement Pdministration. 

3. CANCELLATION. DOJ Order 2710.7A is 
cancelled. 

4. CONTROLLED SUBSTANCES ACT. This order is 
promulgated pursuant to the Controlled Substances Act 
(21 u.s.c. §844). 

s. POLICY. The Directives and Records 
Management Unit, Administrative Services Section, 
Operations Support Staff, Office of Management and 
Finance (OMF), will be responsible for the 
administration of the nonpublic record. 

6. RETENTION OF NONPUBLIC REX:ORD. 

a. 'Ihe U.S. Attorney responsible for the 
case, upon obtaining a certified copy of the 
court order of dismissal and discharge, issued 
under 21 u.s.c. §844 (b) (1), from the Clerk of 
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Court, shall obtain from his records all 
recordation relating to the person's arrest, 
indictment or information and trial. These 
recordations shall be prominently identified as a 
nonpublic record under the Controlled Substances 
Act under 21 u.s.c. §844(b) (1). A certified copy 
of the court order of dismissal and discharge, 
and an executed Form OBD-160, Controlled 
Substances Act, ~fendant Information (with the 
specific name, address and zip code of each 
individual or agency or component (federal, 
state, or local) thereof \tklom the Assistant U .s. 
Attorney knows or has reason to believe is 
maintaining a record) shall be forwarded as 
indicated on Fbrrn OBD-160. 

b. The Directives and Records Management 
Unit, OMF, upon receipt of a certified copy of 
the court order of dismissal and discharge and an 
executed Form OBD-160 from the u.s. Attorney, 
shall notify the appropriate organizational 
elements in the Deparbnent and applicable federal 
instrumentalities maintaining Records of these 
matters by Fbrrn OMF-95, Retention of lt>npublic 
Records, and furnish each element with a copy of 
the court order. Said Deparbnental elements and 
federal instrumentalities shall be responsible 
for maintaining their headquarters and field 
off ice records as oonpublic and protecting them 
against disclosure. In crldition, the Directives 
and Records Management Unit, CMF, shall notify 
those state and local agencies whom the Unit 
knows or has reason to believe, are maintaining 
relevant records, of the existence and effect of 
the court order. 

7. EXPtm:;EMENT OF ROCORDS. If the court enters 
an order under 21 u.s.c. §844(b) (2) to expunge from 
all official records (other than the aforesaid 
nonpublic records to be retained by the Department of 
Justice) all recordation relating to a person's 
investigation, arrest, indictment or information, 
trial, finding of guilty, and dismissal and 
discharge: 
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a. 'Ihe U.S. Attorney responsible for the 
case shall: 

(1) Obtain from the Clerk of Court a 
certified copy of the court order to 
expunge. 

(2) Prepare Form OBD-160, same as 
paragraph 6(a). 

(3) Expunge his own records and prepare · 
Form IX>J-329, Certificate of EKpungement. 

( 4) Forward to the Di re ct i ves and 
Records Management Unit, CMF, the certified 
copy of the court order to expunge, Form 
OBD-160, and Form OOJ-329. 

b. 'Ihe Directives and Records Management 
Unit, OMF, upon receipt of a certified copy of 
the court order to expunge, Form OBD-160, and 
Form DOJ-329, from the U.S. Attorney, shall 
notify the appropriate organizational elements in 
the Deparbnent of Justice and applicable federal 
instrumentalities maintaining relevant records, 
by Form OMF-96, Expungement of Records, and 
furnish each element with a copy of the court 
order. Said Departmental elements and federal 
instrumentalities shall be responsible for 
expunging their records and obtaining Form 
DOJ-329 from their headquarters and field 
offices, and delivering each Form OOJ-329 to the 
Directives and Records Management Unit, CMF. 

c. Expungement orders under 21 u.s.c. 
§844 (b) (2) require that all records be 
eliminated, not sealed, except the nonpublic 
record to be crlministered by the Directives and 
Records Management Unit, CMF. The nonpublic 
record shall CX>nsist of a copy of the certified 
court order to expunge, a copy of Form OBD-160, 
and ·all applicable Forms DOJ-329 located in the 
Directives and Records Management Unit, CMF, and 
the FBI fingerprint card which the FBI shall 
forward to the Unit. 

MAOCH 9, 1984 
ch·. 101, p. 3 

1984 USAM (superseded)



UNITED STATES ATI'ORNEYS' MANUAL 
TITLE 9--CRIMINAL DIVISION 

8. MULTIPLE DEFENDANTS. If a CX>urt discharges a 
defendant and dismisses the proceedings against him 
under 21 u.s.c. §844(b) (1) and subsequently orders an 
expungement under 21 u.s.c. §844 (b) (2), all 
recordation identifying the defendant and relating to 
his investigation, arrest, and discharge and dismissal 
shall be expunged from the records of any 
co-defendant. 

9. AVAILABILI'IY OF NONPUBLIC ROCORDS. 

a. '!he Directives and Records Management 
Unit, CMF, shall retain a nonpublic record in 
acCX>rdance with 21 u.s.c. §844(b) (1) solely for 
the purpose of use by the courts in determining 
whether or not, in subsequent proceedings, a 
person qualifies for a dismissal and discharge. 

b. When there is reason to believe an 
individual does not qualify for a dismissal and 
discharge because of a prior dismissal and 
discharge under 21 u.s.c. §844(b) (1), the U.S. 
Attorney at the Direction of the Court should 
submit the individual's fingerprints to the 
Directives and Records Management Unit, OMF, 
which will match them up with existing 
fingerprint files within the Unit's nonpublic 
record. 

c. '!he· nonpublic records retained by the 
Department of Justice shall be available only to 
a federal CX>urt upon a federal CX>urt order issued 
to the Attorney General demanding such records, 
or upon the written request of a U.S. Attorney, 
for use by a federal CX>urt in determining \tthether 
or not a person qualifies under 21 u.s.c. 
§844 (b) • Such order or request should be made 
prior to the application of the sentencing 
provisions of 21 u.s.c. §844(a), or the dismissal 
and discharge 9rovisions of 21 u.s.c. §844(b). 

10. FORMS AVAILABILI'IY. Initial distribution of 
Form OBD-160 is being made simultaneously with this 
order to each U.S. Attorney. Form DOJ-329 and 
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additional copies of Form OBD-160 may be obtained 
through normal supply channels. 

9-101.120 Form OBD-160 - Certificate of Expungement 

DEPAR'IMENI' CF JUSTICE 
CERTIFICATE CF EXPUNGE14ENI' 

I hereby certify that all recordation relating to the arrest, 

indictment or information, trial, finding of guilty, and dismissal 

and discharge of in the case of 
Odiiie> 

have been expunged 
(Title) (NlUnber) 

f rcm all official records pursuant to an order issued by the U.S. District 

Court for the District of 

dated 
~~~~~~~~-.-~~ 

, tmder authority ,..., of Public Law 91-513, Sec. 

§404 {b) {2), 21 u.s.c. §844 {b) {2). 

SIGNA'IDRE 

TYPED OR PRINTED Nl\ME 
AND TITLE 

DATE 
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9-101.130 Form DO.J-329 - Controlled Substance Act-Defendant Information 

TO: Off ice of Management and Finance IY\TE: 
Operations Support Staff 
Administrative Services Section 
Directives and Records M3nagement Unit 
Washington, D.C. 20530 

FRCJ-1: 

SUBJOCT: Defendant Information, Con trolled Substances Act, Public Law 
91-513(b) (1), 21 u.s.c. S844 

'Ihe following information and attached certified court order 
applies to: 

N::>npublic record (21 u.s.c. §844(b) (1)) 

Expungement (21 u.s.c. §844(b) (2)) 

DEA NUMBER: 

U.S. MARSHAL NUMBER: 

U.S. AT.roRNEY CONI'ROL KEY NUMBER: 
~~~~~~~~~~~~~~~~~~ 

OTHER IDENTIFICATION: 
~~~~~~~~~~~~~~~~~~~~~~-

ATTACHMENT 

MAK:H 9, 1984 
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9-101.200 STATUTE ~LES 

9-101.210 TABLE I - Former u.s.c. Sections and ·New Act 

This table sets forth former criminal provisions of the United States 
Ccx:le relating to narcotics, marihuana and dangerous drugs and indicates 
those sections of the canprehensive Drug Abuse Prevention and Control Act 
which cover similar subject matter. 

Former United States 
Ccx:le Section 

Drug Abuse Prevention 
and Control Act Section 

18 u.s.c. §1403 Title II, §403(b) 
18 u.s.c. §1405 Title II, §509 
18 u.s.c. §1406 Title II, §514 
18 u.s.c. §1407 Onitted 
21 u.s.c. §173 Title III, §1002 
21 u.s.c. §174 Title III, §1010 (a) (1) , 

(b) (1) 
21 u.s.c. §176a Title III, §§1002, 1010 (a) (1) I 

(b) (2) 
21 u.s.c. Sl76b Title II, §405 
21 u.s.c. §178 Title III, §1010(a) (2), 

(b) (1) 
21 u.s.c. §180 Title III, §§1004, 1011 
21 u.s.c. §182 Title III, §§1003, 1010 (a) (1) 
21 u.s.c. §183 Title III, §1010 (a) (1), (b) 
21 u.s.c. §184a Title III, §1010(a) (2), 

(b) (1) 
21 u.s.c. §188b Title II, §401 (a) (1) 
21 u.s.c. §188c Title II, S40l(a) (1) 
21 u.s.c. §188d Title III, §§100l(a)' 1002 
21 u.s.c. §188f Title II, §40l(a) (1) 
21 u.s.c. §188L Title II, §40l(b) (1) (A) 
21 u.s.c. §191 Onitted 
21 u.s.c. §193 Onitted 
21 u.s.c. §331 (q) (1) Title II, §401 (a) (1) 
21 u.s.c §331 (q) (2) Title II, §401 (a) (1) 
21 u.s.c. §33l(q) (3) Title II, §401 (a) (1), 

404 (a) 
21 u.s.c. S33l(q) (4) Title II, §40l(a) (5) 
21 u.s.c. §331 (g) (5) Title II, §§402(a) (5), 

(6), 510(b) (3) (A) 
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21 u.s.c. §33l(q) (6) Title II, §402(a) (6) 
21 u.s.c. §331 (q) (7) Title II, §§309, 402 (a) (1) 

21 u.s.c. §360a Title II, §§401 (a) (1) , 402 (a) 
(1) I (5) I (6) I 404 

21 u.s.c. §505, 509 Title II, §402(b) 
21 u.s.c. §515 Title II, §40l(a) (1), 

(b) (1) (A) 
26 u.s.c. §4704 (a) Title II, §401 (a) (1), (b) (1) (A) 
26 u.s.c. §4705 (a) Title II, §§308, 403(a) (1) 

Title II, §401 (a) (1) , 26 u.s.c. §4724 (a) 
Title III, §1007(a) 

21 u.s.c. §4724 (b) Title III, §1007(a) 
21 u.s.c. §4724 (C) Title II, §404 
26 u.s.c. §4742 (a) Title II, §308 
26 u.s.c. 4744 Title II, §404(a) 
26 u.s.c. 4755 Title II, §401 (a) (1) , 

Title III, §§1002, lOlO(a) (1) 
26 u.s.c. §7237 Title II, §§40l(b) (l)(A), 

402(c), 403(c), 404 
26 u.s.c. §7238 anitted 
48 u.s.c. §142lm Title III, §§1001-1003, 

§1010 (a) (1) 

9-101.220 Table II - New Act and Former u.s.c. Sections 

This table sets forth criminal provisions of the Comprehensive Drug 
Abuse Prevention and Control Act relating to narcotics, marihuana and 
dangerous drugs and indicates previous sections of the United States Code 
which covered similar matter. 

Drug Abuse Prevention and 
Control Act Section 

Former United States 
Code Section 

Title II, §403(b) 18 u.s.c. §1403 
Title II, §509 18 u.s.c. §1405 
Title II, §514 18 u.s.c. §1406 
Qnitted 18 u.s.c. §1407 
Title II, §1002 21 u.s.c. §173 
Title III, §1010 (a) (1) , ( b) (1) 21 u. s. c. § 17 4 
Title III, §§1002, lOlO(a) (1), 
(b) (2) 

21 u.s.c. §176a 

Title II, §405 21 u.s.c. §l 76b 
Title i:li, §1010(a) (2), 
(b) (1) 

21 u.s.c. §178 
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Title III, §§1004, 1011 21 u.s.c. §180 
Title III, §§1003, lOlO(a) (1) 21 u.s.c. §182 
Title III, §1010 (a) (1) , (b) 21 u.s.c. §183 
Title III, §1010 (a) (2) , (b) (1) 21 u.s.c. §184a 
Title II, §40l(a) (1) 21 u.s.c. §188b 
Title II, §40l(a) (1) 21 u.s.c. §188c 
Title III, §§lOOl(a), 1002 21 u.s.c. §188d 
Title II, §40l(a) (1) 21 u.s.c. §188f 
Title II, §40l(b) (1) (A) 21 u.s.c. §188L 
Onitted 21 u.s.c. §191 
Onitted 21 u.s.c. §193 
Title II, §401 (a) (1) 21 u.s.c. §331 (q) (1) 
Title II, §401 (a) (1) 21 u.s.c. §331 (q) (2) 
Title II, §§401 (a) (1), 404 (a) 21 u.s.c. §331 (q) (3) 
Title II, §402 (a) (5) 21 u.s.c. §33l(q) (4) 
Title II, §§402(a) (5), (6) 
510(b) (3) (A) 

21 u.s.c. §331 (q) (5) 

Title II, §402(a) (6) 21 u.s.c. §331 (q) (6) 
Title II, §§309, 402(a) (1) 21 u.s.c. §331 (q) (7) 
Title II, §§401 (a) (1) , 402 (a) (1) , 
(5), (6), §404 21 u.s.c. §360a 
Title II, §402(b) 21 u.s.c. §§505, 509 
Title II, §401 (a) (1), (b) (1) (A) 21 u.s.c. §515 
Title II, §401 (a) (1) , (b) (1) (A) 26 u.s.c. §4704(a) 

Title II, §§308, 403 (a) (1) 26 u.s.c. §4705 (a) 
Title II, §40l(a) (1), Title III 
§1007 (a) 

26 u.s.c. §4724 (a) 

Title III, §1007(a) 26 u.s.c. §4724 (b) 
Title II, §404 26 u.s.c. §4724(c) 
Title II, §308 26 u.s.c. §4742 (a) 
Title II, §404(a) 26 u.s.c. §4744 
Title II, §40l(a) (1), Title III 
§§1002, 1010 (a) (1) 

26 u.s.c. §4755 

Title II, §§401 (b) (1) (A) , 
402(c), 403(c), 404 

26 u.s.c. §7237 

Onitted 26 u.s.c. §7238 
Title III, §§1001-1003, lOlO(a) (1) 48 u.s.c. §1421m 
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9-101.230 Table III - New Act Numerical Order and Former u.s.c. 
Sections 

This table sets forth in numerical order various penal sections of 
the Q:mprehensive Drug Abuse Prevention and Control Act and indicates 
previous provisions of the United States Code covering similar matter. 

Drug Abuse Prevention 
Control Act Section 

Fbrmer United States Code 
Section 

Title II, §308 26 u.s.c. §4705(a) 
Title II, §308 26 u.s.c. §4742(a) 
Title II, §§309 (b) , 402 (a) (1) 21 u.s.c. §331 (q) (7) 
Title II, §40l(a) (1) 21 u.s.c. §188(b) 
Title II, §40l(a) (1) 21 u.s.c. §188c 
Title II, §40l(a) (1) 21 u.s.c. §188f 
Title II, §40l(a) (1) 26 u.s.c. §4704(a) 
Title II, §40l(a) (1) 21 u.s.c. §331 (q) (1) 
Title II, §40l(a) (1) 21 u.s.c. §331 (q) (2) 
Title II, §40l(a) (1) 
(b) (1) (A) 

21 u.s.c. §515 

Title II, §§40l(a) (1), 
404 (a) 

21 u.s.c. §331 (q) (3) 

Title II, §401 (a) (1) , 
Title III §1002 

26 u.s.c. §4755 

Title II, §401 (a) (1) , Title III 
§1007 (a) (1) 

26 u.s.c. §4724(a) 

Title II, §401 (b) (1) (A) 21 U.S.C. §188L 
Title II, §§40l(b) (1) (A), 402(c) 
403(c), 404 

26 u.s.c. §7237 

Title II, §401 (b) (4) 26 u.s.c. §4742(a) 
Title II, §402(a) (5) 21 u.s.c. §33l(q) (4) 
Title II, §402(a) (5) 21 u.s.c. §331 (q) (5) 
Title II, §402(a) (6) 21 u.s.c. §33l(q) (6) 
Title II, §402(b) 21 u.s.c. §505, 509 
Title II, §403(a) (1) 26 u.s.c. §4705(a) 
Title II, §403(b) 18 u.s.c. §1403 
Title II, §404(a) 26 u.s.c. §4724(c) 
Title II, §404(a) 26 u.s.c. §4744 
Title II, §405 21 u.s.c. §176b 
Title III, §§1001-1003, 
1010 (a) (1) 

48 u.s.c. §142lm 

Title III, §1002 21 u.s.c. §173 
Title III, §1002 21 u.s.c. §188d 
Title III, §§1002, 1010(a) (1), 
(b) (1) 

21 u.s.c. §174 
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Title III, §§1002, lOlO(a) (1), 
(b) (2) 

21 u.s.c. §176a 

Title III, §1003 21 u.s.c. §182 
Title III, ·§1004 21 u.s.c. §180 
Title III, §1007(a) (1) 26 u.s.c. §4742(b) 
Title III, §1010 (a) (1) , (b) (1) 21 u.s.c. §183 
Title III, §1010(a) (2), (b) (1) 21 u.s.c. §178 
Title III, §1010(a) (2), (b) (1) 21 u.s.c. §184a 
Title III, SlOll 21 u.s.c. §180 

9-101.240 Table IV - New Act and New u.s.c. Citations 

COMPREHENSIVE DRUG ABUSE PREVENTION AND CONTROL ACT 
OF 1970 

Drug Abuse Prevention 
and Control Act 
Section 

U.S. Code 
Citation 

Title I 

Sl 42 u.s.c. §§2688a(a) 
2688k, 26881, 2688m, 
2688n, 2688o(c), 2688r 

§2 42 u.s.c. S§20l(g), 257(a), 
258, 259, 260, 261, 26la 

§3 42 u.s.c. §§225a, 242a(a), 
246 (d) (e) (i) (j) (k) 

§4 42 u.s.c. §257a 

Title II 

§100 21 u.s.c. §801 note 
§101 21 u.s.c. §801 
§102 21 u.s.c. §802 
§103 . 21 u.s.c. §803 
§201 21 u.s.c. §811 
§202 21 u.s.c. §812 
§301 21 u.s.c. §821 
§302 21 u.s.c. §822 
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§303 21 u.s.c. §823 
§304 21 u.s.c. §824 
§305 21 u.s.c. §825 
§306 21 u.s.c. §826 
§307 21 u.s.c. §827 
§308 21 u.s.c. §828 
§309 21 u.s.c. §829 
§401 21 u.s.c. §841 
§402 21 u.s.c. §366 
§403 21 u.s.c. §843 
§404 21 u.s.c. §844 
§405 21 u.s.c. §845 
§406 21 u.s.c. §846 
§407 21 u.s.c. §847 
§408 21 u.s.c. §848 
§409 21 u.s.c. §849 
§410 21 u.s.c. §850 
§411 21 u.s.c. §851 
§501 21 u.s.c. §871 
§502 21 u.s.c. §872 
§503 21 u.s.c. §873 
§504 21 u.s.c. §874 
§505 21 u.s.c. §875 
§506 21 u.s.c. §876 
§507 21 u.s.c. §877 
§508 21 u.s.c. §878 
§509 21 u.s.c. §879 
§510 21 u.s.c. §880 
§511 21 u.s.c. §881 
§512 21 u.s.c. §882 
§513 21 u.s.c. §883 
§514 21 u.s.c. §884 
§515 21 u.s.c. §885 
§516 21 u.s.c. §886 
§601 21 u.s.c. §887 note 
§701 [Repeals & Conforming 

Arnendmen ts] 
~t carried into U.S. Cbde 

as a separate section 
§702 21 u.s.c. §321 note 
§703 21 u.s.c. §822 note 
§704 21 u.s.c. §801 note 
§705 21 u.s.c. §801 note 
§706 21 u.s.c. §901 
§707 21 u.s.c. §902 
§708 21 u.s.c. §903 
§709 21 u.s.c. §904 
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Title III 

§1000 21 u.s.c. §951 note 
§1001 21 u.s.c. §951 
§1002 21 u.s.c. §952 
§1003 21 u.s.c. §953 
§1004 21 u.s.c. §954 
§1005 21 u.s.c. §955 
§1006 21 u.s.c. §956 
§1007 21 u.s.c. §957 
§1008 21 u.s.c. §958 
§1009 21 u.s.c. §960 
§1011 21 u.s.c. §961 
§1012 21 u.s.c. §962 
§1013 21 u.s.c. §963 
§1014 21 u.s.c. §964 
§1015 21 u.s.c. §965 
§1016 21 u.s.c. §966 
§1101 [Repeals] lt>t carried into U.S. Code 

as a separate section 
§1002 [Conforming amendments] lt>t carried into U.S. Code 

as a separate section 
§1103 21 u.s.c. §171 note 
§1104 21 u.s.c. §957 note 
§1105 21 u.s.c. §951 note 

Title IV 

§1200 42 u.s.c. §3509 

9-101. 300 A'ITEMPI' (CONTROLLED SUBSTAOCF.S /:CT SOCTION 406, AND 
CONTROLLED SUBSTAOCF.S IMPORT AND EXPORT PC.T SOCTION 1013) -
21 u.s.c. §846, §963 

Section 406 of the Controlled Substances Act and Section 1013 of the 
Controlled Substances Irnp:>rt and Exp:>rt Act add the crimes of attempt and 
conspiracy to the list of controlled substance offenses. Section 406 
deals with attempts to camnit crimes defined by the Controlled Substances 
Act which are, generally, manufacturing, distributing, possessing and 
similar offenses. Section 1013 relates to attempts to commit offenses 
which are set forth in the Controlled Substances Import and Export Act, 
e.g., the illegal imp:>rtation and exp:>rtation of controlled substances. 
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The crime of attempt is one \\hich is not frequently found in federal 
statutes. While there is no general federal attempt statute, such as is 
found in many of the states, S)me federal stat utes do include the crime of 
attempt. A canplete list is not included . EKarnples are: 18 u. S. C. § 7 94 
(attempt to deliver defense information to aid a foreign government); 18 
u.s.c. §1403 (use of ccmmunications fac i l ities to canmit certain narcotics 
violations); . 18 u.s.c. §1509 (attempting to obstruct court orders); 18 
u.s.c. §2113(a) (the bank robbery stat ute); 18 u.s.c. §2194 (attempt to 
shanghai sailors). In crldition, there are certain federal statutes which 
deal with offenses \\hich, \\bile not specifically cat egorized as "attempts" 
are nevertheless crimes which are steps toward completion of the more 
serious offense. '!he Hobbs Act, 18 u.s.c. §1952 , is the best exampl e of 
this type of offense. Others are listed in I Working Papers , National 
Canmission Reform of the Federal Criminal Law 353-54 (1970). 

Federal law has long differentiated between the commission of the 
substantive offense and an attempt to commit the offense . The general 
rule is that if an attempt is not defined by the statute, it cannot itself 
be punished. '!bus the Supreme court, in Keck v. United States, 172 U.S. 
434 (1899), held in a snuggling prosecution that : 

[w]hilst it [18 u.s.c. §545] embraces the act of 
smuggling or clandestine introduction , it does not 
include mere attempts to camnit the same • • • It was 
indeed argued at bar that as the concealment of goods 
at the time of entering the waters of the United 
States tended to render poss ible a subsequent 
smuggling, therefore, such acts shoul d be considered 
and treated as sm~ggl ing; but thi s contention 
overlooks the plain distinction bet ween the attempt to 
camnit an offense and its actual camni ssion . 

Id. at 444. 

'!he present legislation avoids this diff iculty . It contains \\hat may 
be termed a "general" attempt statute, at l east insofar as control led 
substance offenses are concerned. A general at tempt statute is included 
in the draft of the new federal criminal code. 

It has been said that criminal attempt " i s mo re intricate and 
qifficult of canprehension than any other branch of the criminal law." 
Hicks v. Corrm::>nwealth, 86 Va. 223, 9 S.E. 1024, 1025 (1889). Att empt has 
been a part of the criminal law for a long time , but time al one has not 
been successful in resolving all of the pr oblems which attempt creates . 
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For a brief history of attempt law, see J. HALL, GENERAL PRINCIPLES OF 
CRIMINAL LAW, 558 et~ (2d Ed. 1960). Professor Hall traces the 
concept of attempt from at least the time of Plato. The first problem, 
then, is definitional: at what point does mere preparation cease to be an 
innocent act and becane criminal? 'Ihe Controlled Substances .Act, like any 
other federal statute \tthich speaks of attempt, does not define the term, 
and the courts will presumably have to rely upon the common law, such as 
it is, to provide such a definition. 

Attempt may be defined with reference to its elements: 1) an intent 
to canmit a crime; 2) the execution of some overt act in pursuance of the 
intention; and 3) a failure to consummate the crime. United States v. 
Baker, 129 F. supp. 684 (S.D. Cal. 1955). Mr. Justice Holmes made the 
following statement with respect to the elements of this offense: 

Preparation is not an attempt. But some preparation 
may amount to an attempt. It is a question of degree. 
If the preparation canes very near to the accomplish
ment of the act, then intent to complete it renders 
the crime so probable that the act will be a mis
demeanor, although there is still a locus poenitentia 
[opportunity to change one's mind] , in the need of a 
further exertion of the will to canplete the crime. 

Comnonwealth v. Peaslee, 177 Mass. 267, 272, 59 N.E. 55, 56. See also, 
United States v. Coplon, 185 F.2d 629 (2d Cir. 1950), cert. derued~2 
U.S. 920, ~ere Judge Learned Hand said: 

A neat doctrine by which to test when a person, 
intending to cnmnit a er ime which he fails to carry 
out, has "attempted" to commit would be that he has 
done all that it is within his power to do, but has 
been prevented by intervention from outside; in short, 
that he has passed beyond any locus poenitentia. 
Apparently that was the original rx:>tion, and may still 
be the law in England; but it is certainly not now 
generally the law in the United States, for there are 
many decisions which told that the accused has passed 
beyond "preparation," although he has been interrupted 
before he has taken the last of his intended steps. 
The decisions are too numerous to cite, and would not 
help much anyway, for there is, and d:>viously can be, 
no definite line • • ~ have found ocarcely any 
decision of federal courts, but, so far as they go, 
they are in accord. 
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Id. at 633. See also, Mims v. United States, 375 F.2d 135, 148-49 nn. 
40, 41 (5th Cir. 1967) .--pQr a good general definition of "attempt" as it 
is used in jury charges, see w. Mathes and E. Devitt, Federal Jury 
Practice and Instruction §13.14 (1965) and 1 E. Devitt and c. Blackmar, 
Federal Jury Practice and Instruction §16.16 (1970). 

In United States v. R:>bles, 185 F. Supp. 82 (N.D. Cal. 1960), the 
defendant was charged with using communication facilities, in this case, 
the United States mail, in attempting to illegally import heroin into the 
United States as prohibited by 18 u.s.c. §1403. The court, in finding 
that there was a violation, stated: 

The next question to be answered is whether the 
sending of the letter in question constituted an 
attempt to violate Title 21 u.s.c. section 174, within 
the legal meaning of the word "attempt" as used in 
Title 18 u.s.c. section 1403. Defendant did oot go oo 
far as to p..irchase the drug in Mexico. The purchase 
would not, in and of itself, have constituted a 
violation of Title 21 u.s.c.A section 174. 'lbe record 
shows quite clearly • • • • however, that defendant 
was trying to buy a "load" [jargon for a quantity of 
drugs] in M=xico and bring it into the United States. 
He took the first step in the furtherance of this plan 
by writing and mailing the letter • to find 
a oource of supply. When defendant wrote the letter, 
and mailed it, he began a course of conduct designed 
to culminate in the unlawful importation of a narcotic 
drug into the United States • 'lb attempt to 
do an act does not imply a canpletion of the act, or 
in fact any definite progress towards it. Any effort 
or endeavor to effect the act will satisfy the term of 
the law. Robles, supra, at 85. 

It therefore seems a safe proposition that the line between mere 
preparation to do a criminal act, and an attempt, punishable by the 
criminal law, is a thin one indeed; since it does appear to be a matter of 
"degree," no hard and fast rules can readily be formulated. It is 
important to note that an "attempt" is not the same as an "endeavor." 'lbe 
latter term, it has been held, is a broader term ¥.hich does not entail the 
canplexities attendant upon the term "attempt." United States v. ~ssell, 
255 u.s. 138 (1921). lbwever, the present act refers to attempt and not 
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endeavor~ care should be taken to distinguish between j ud ic ial op in ions 
based upon the concept of endeavor and those based upon the crime of 
attempt. sane courts have used the terms interchangeably; other courts, 
notably the Supreme court, have differentiated between them. Cf. 1 
Working Papers, supra no. 3 at 356-57. 

A question \tbich invariably arises in a discussion of the law of 
attempt is that of imJ;XJssibility, whether it be impossibility in law or 
imJ;XJssibility in fact. The classic formulation of the problem is put 
thus: if (a) attempts to pick (b' s) pocket, but (b' s) pocket is empty, 
can (a) be charged with the crime of attempt? The early English cases 
held oo (Regina v. COllins, 169 Eng. Rep. 1477 (Q.B. 1865); Regina v. 
McPherson, 169 Eng. R:!p. 975 (Q.B. 1857); see generally, J. HALL, GENERAL 
PRil'CIPLF.S CF CRIMINAL I.AW 586 et seq. (2d Erl. 1960)) but it now appears 
that imJ;XJssibility is oot always a defense to a charge of attempt. This 
can give rise to some interesting situations. ~, in People v. 
CUJ11t1ings, 296 P.2d 610 (cal. Dist. Ct. App. 1956), the defendant i,,as found 
guilty of an attempt to camnit an abortion even though a woman, a J;XJlice 
investigator, was oot pregnant. 'Ihus in United States v. Butler, 204 F. 
Supp. 339 (S.D.N.Y. 1962), the court said: 

• • • • I am oot lnlding that legal imJ;XJssibili ty is a 
defense to an attempt charge. As the camnen ts to the 
l-t:>del Penal Code µ>int out, since one of the functions 
of penalizing attempts it to make amenable to the 
corrective process of the law persons who manifest a 
certain dangerousness, imJ;XJssibility should not be a 
defense --- unless the means chosen are so 
inappropriate as to negate dangerousness.: Butler, 
supra, at 343-44. 

For purposes of the Cbntrolled Substances .Act, this problem may arise in 
the typical situation \tbere an individual, thinking that he/she is selling 
or buying illicitly, a controlled substance, is in fact given a harmless 
substance, such as talclDll µ>~er. In a california case, People v. Sui, 
126 cal. 41, 271 P.2d 575 (1954), the defendant, a court bailiff and 
deputy sheriff, thought that he i,,as buying heroin from another sheriff's 
deputy; the other deputy, who had informed the µ>lice, gave the defendant 
talc and oot heroin. Yet the court affirmed the defendant's conviction 
for attempted {X>Ssession of heroin, saying that the defendant intended to 
canmit the crime of µ:>ssession; delivery to him of what he thought was 
heroin was the direct, tmequivocal act toward the camnission of the crime 
of µ:>ssession, and therefore, he i,,as guilty of the crime of attempt. The 
reasoning of the court in Sui would seem applicable to attempts charged 
under either section 406, or section 1013, when similar circumstances are 
involved. · 
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Another problem which must be .dealt with in the area of attempted 
crimes is the concept of merger . In general, it is said that an attempt 
is "merged" into the ccmpl eted of fense ; therefore, the defendant may not 
be convicted and punished for both the completed offense and the 
camnission of the attempt. Giles v. united States, 157 F.2d. 588 (9th Cir. 
1946), cert. denied, 331 U.S. 813 (1947) . 

Actual canmission of the crime is no bar to prosecution for attempt . 
Attempts to violate federal law generally i nclude both successful and 
unsuccessful transact ions. Guzi k v. united States, 54 F.2d 618 (7th Cir. 
1932), cert. deni ed, 285 U.S. 545 (1932); contra, united States v. Baker, 
129 F. supp. 684 (N.D. cal. 1955). 

It has been argued that conviction of the canpleted offense should be 
considered a co~viction of the attempt in the event that the evidence is 
subsequently determined to be insufficient to support conviction of the 
canpleted offense, provided that the submi ssion of the charge of the 
completed offense to the jury on such insufficient evidence was not 
prejudicial. I Working Papers, National Commission on Reform of the 
Federal Criminal Laws , 367 (·1970). '!his would avoid the necessity if a 
retrial of the determinatfon of insufficiency is made after verdict and 
t here is sufficient evidence to support a conviction of the attempt. Id. 
The indictment or information need rx>t specifically set forth the crime of 
attempt for both the charge of attempt and commission of the completed 
crime to be submitted to the jury. Fed. R. Crim. P. 3l(c), See also, 
United States v. Heng Awkak Roman, 356 F. Supp. 434 (S.D.N.~1973), 
af f 'd, 484 F.2d 1271 (2d Cir. 1973), cert. denied, 415 U.S. 976 (1974). 

Regarding the elements of attempt and jury instructions with regard 
t hereto, see United States v. Mandujano, 499 F.2d 370 (5th Cir. 1974). 

9-101. 400 REFERRAL CF CX>NTROLLED SUBSTAN:E CASES 'IO S'rn.TE ffi IOCAL 
PROO:OC!Jl'ORS 

Questions arise from time t o time about the considerations which 
should govern in deciding 'tklether to prosecute controlled substance cases 
in federal courts and in determining tmder 'tklat circumstances such cases 
should be referred to state or local prosecutors for appropriate action. 
While no general EX>licy can be formulated 'lklich will take into account the 
factual pattern of every controlled substance case or of local conditions 
prevailing in various par ts of the country, i t is believed that certain 
factors should enter into any controlled substance prosecutive determina-
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tion. Among the factors to be considered are: (1) the sufficiency of the 
evidence, (2) the degree of federal involvement, (3) the effectiveness of 
state and local prosecutors, (4) the will ingness of sta te or local 
authorities to prosecute cases investigated primarily by federal agents, 
(5) the amount of .controlled substances, (6) the violator 's background, 
(7) the fOSSibility that prosecution will lead to di sc losure of evidence 
of controlled substance violations carunitted by other persons , and (8) the 
district court's backlog of cases. 

A few camnents appear to be in order regarding certain of the factors 
mentioned above. 

A. Declination of federal prosecution on evidentiary grounds is 
understandable and justified. However, absent unusual circumstances, 
declination should not be based solely on any of the other foregoing 
factors , e.g., on the amount of controlled subs t ances involved. The 
amount involved is only one of several factors wh ich should be considered 
before deciding whether to prosecute in federal court or whether the 
matte r should be referred to any other prosecutive ~ty. It may be 
not ed that, in considering the anount involved, attent ion should be given 
to the purity of the controlled substance and the methcx1 of packaging. 

B. When a U.S. Attorney declines to prosecute a controlled substance 
case and thereafter a state or local prosecutor also declines, prosecution, 
the Drug Enforcement .Mministration should be afforded an opportunity to 
again request federal prosecutive consideration. Such cases should be 
prosecuted unless prosecution does not appear to be in the public 
interest. Federal prosecution might not be warranted, fo: instance, where 
t he violator qualifies for processing under a deferred prosecution plan. 

c. In appraising the effectiveness of the l ocal j ud icial process, 
consideration should be given to the professional c:x:mpet ence of local and 
state prosecutors and the length of time i t takes to try a controlled 
substance case in local and state courts. Also to be considered are the 
penalties provided by local or state law and the sentencing policies and 
practices of local and state jooges. Even when local laws provide severe 
penal ties for drug offenses and local prosec utor s are not only highly 
canpetent but are also willing to prosecute referred drug cases, it may be 
advisable to prosecute federally if local court congestion or lenient 
sentencing practices result in long tr i a l de lays or unduly light 
sentences. 

D. In determining what kind of person a violator is, consideration 
should be given to his/her age, degree of culpability, and prior criminal 
record. Other factors to be considered in dete rm in ing whether to 
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offender the ....nether exist, circumstances mitigating ....nether are prosecute 
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others. by or confederates his/her by conunitted violations narcotic 

local and state with fully cooperate to urged are Attorneys U.S. F. 
combating actively in them encourage to and investigators and prosecutors 

be will there on, connectithis In trafficking. substance controlled 
and substance, controlled of prosecution local or state ....here instances 

been has there ....here even warranted be will offenders narcotic, especially 
be should it However, case. the in involvement federal substantial a 
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the time of seizure until destruction. security measures are 
also in effect. When large seizures of marijuana are involved, a 
substantial amount is usually destroyed shortly after seizure and smaller 
amounts are retained for trial purposes. There seems to be no valid 
objection to trying marijuana cases without introducing the entire amount 
seized. Chandler v. United States, 318 F.2d 356 (10th Cir. 1963); 
United v. Duffy, 454 F.2d (5th Cir. 1972); 2 Wigmore on 
Evidence, 3rd 1940, §439. See also United v. Bradley, F.2d 
529, (5th Cir. 1972) and 26 u.s.c. 5609(a). 

The following guidelines govern the destruction of all controlled 
substances (as opposed to prior destruction which only applied to 
bulk amounts of marijuana), and serve as a balance between the security 
and storage problems of the Drug Enforcement and the trial 
strategy concerns of federal prosecutors. are as follows: 

A. Policy Statement 

In our fight against drug trafficking, the Department of Justice 
recognizes that the Drug Enforcement is currently facing 
serious nationwide storage and security problems regarding narcotics and 
dangerous drugs (hereinafter controlled substances) seized during 
enforcement activities. There is currently in existence a Justice 
Department that izes destruction of bulk seizures (i.e., 
large marijuana this bulk destruction policy is not 
sufficient to deal with the storage and security problems. Recent studies 
by the Drug Enforcement clearly indicate that the storage 
and security problems are not limited to the bulk and size of the 
seizures, but are also directly related to the volume and value of the 
seizures. This is evidenced by the fact that the Drug Enforcement 
Administration is currently maintaining controlled substance 
exhibits in eight regional laboratory vaults, valued at 5.4 billion 
dollars. 

It is not economically or practically feasible to maintain this 
number of exhibits in regional laboratory vaults. Accordingly, these 
guidelines provide for procedures seized substances can 
be photographed prior to trial and then routinely destroyed. It is 
believed that the photographs can be introduced as demonstrative evidence 
at trial and be just as effective as the real evidence in most cases. 
Small representative samples can be retained for laboratory testing and 
evidentiary purposes. implement this and at the same time to 
protect the due process rights of defendants, the following procedures 
shall be by Attorneys. 
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B. Procedures 

1. Initial Steps: 
-- -

a. F.ach Attorney shall th the Special Agent in 
Charge of the Drug Enforcement tration office in his/her 
district to review and evaluate the current and future storage 
and security problems relating to seiz~d controlled substances 
with the view toward implementing the national policy stated 
above. 

,,. b. After a thorough review and evaluation of the current 
and future storage and security problems, it is anticipated that 
U.S. Attorneys will implement the following procedures to 
accomplish the national i;olicy stated above. fbwever, if a U.S • 

. . Attorney initially or subsequently determines that there are no 
current or future storage or security problems in his/her 
district, and he/she wants to be exempt from implementing the 
following described procedures, he/she shall a:mnn.micate his/her 
reasons for such an exemption, in writing, to the Assistant 
Attorney General, Criminal Division, ~o may exempt a specific 
district from implementing the procedures described hereafter. 

2. Implementation: 

In those districts where the policy is implemented, the 
following procedures will be established: 

a. Under oo circumstances can any oontrolled substances be 
destroyed by the Drug Enforcement Administration prior to 
indictment (except those routinely destroyed t.nder the existing 
bulk destruction i;olicy) • 

b. After the return of the indictment, at the arraignment 
and plea, the u.s. Attorney shall file a Notice of Intent to 

__ Destro Controlled Substances (hereinafter Notice) in all cases 
unless he she believes l.llusual circumstances justify maintaining 
all seized evidence for use at trial. 'llle U.S. Attorney has the 
sole and exclusive ~ to make such a decision, and when 
such circumstances are present, said Notice will not be filed 
with the court and the controlled substances shall not be 
destroyed by the Drug Enforcement Prlministration. 

c. At the time the Notice is filed with the court at the 
arraignment and plea, a copy shall be immediately served upon 
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the defendant, or his/her attorney. After the arraignment and 
plea, a copy of said Notice shall be immediately delivered by 
the U.S. Attorney's office to the Drug Enforcement 
Administration. Under rX> circlDltstances can the Drug Enforcement 
Administration destroy seized evidence unless they have received 
a copy of this Notice and have followed the procedures set forth 
therein. 

d. 'Ihe Notice shall specifically identify the controlled 
substances to be destroyed, and shall crlvise the defendant that: 

(1) All seized controlled substances relating to that 
indicted case shall be filotographed and destoyed 45 days 
after the date of the filing of the Notice with the court, 
except for a snall sample that will be retained for later 
testing and evidentiary purposes; and 

(2) '!be defendant or his/her attorney can object to 
destruction or can request the right to examine, inspect or 
scientifically test the seized controlled substances before 
they are destoyed, pursuant to Fed. R. Crim. P. 16. This 
request must be set forth in writing to the U.S. Attorney 
within 15 days after the date that the Notice was filed 
with the court. 

e. If such a defense request for examination, inspection, 
or testing is ~e, the u.s. Attorney and the Drug Enforcement 
Administration shall make appropriate arrangements to comply 
with that request. If the request relates to scientifically 
testing the seized controlled substance prior to destruction, 
the U.S. Attorney and the Drug Enforcement Administration must 
allow the defense sufficient time to complete the scientific · 
testing before the controlled substances are destroyed. The 
examination, inspection or scientific tesing must be cx:x:>rdinated 
with the appropriate Drug Enforcement Administration field 
office by the defense ro as to insure the availability as well 
as the integrity of the seized controlled substances. The 
scientific testing may only be conducted by a competent 
analytical laboratory registered as such with the Drug 
Enforcement Administration. 

f. If the defendant or his/her attorney has filed a notion 
with the court to postpone or prevent the destruction of 
controlled substances in accordance with this policy, the 
running of the 45-day holding period for destruction and the 
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15-day holding period for defense objection or request to 
examine, inspect or ~ientifically test shall be stayed pending 
disposition of the m::>tion by the court. The appeal of a court 
order denying a defense motion to postpone or prevent the 
destruction of controlled substances shall likewise toll the 
running of the 45-day and 15-day holding periods. Should a 
court grant a motion to postpone or prevent the destruction 
pursuant to these procedures, the running of the 45-day and 
15-day holding periods shall be tolled indefinitely pending 
further jtrlicial review of the court's order. 

g. At the end of the 45 day holding period, if there has 
been no defense request to examine, inspect or test the 
controlled substances, or if such request has been satisfied, 
the Drug Enforcement lldrninistration will take photographs of the 
entire controlled substance exhibit and remove a small sample 
for p:>ssible later evidentiary and testing purp:>ses. After the 
procedure is completed, the destruction procedure shall be 
automatically instituted by the Drug Enforcement .Administration. 

9-101.600 DOMESTIC OPERATIONS GUIDELINES FOR THE DRUG ENFORCEMENT 
AOOINISTRATION: CCMMElilTS ON SELOC'IED PROVISIONS 

On December 28, 1976, the Attorney General issued danestic cperations 
guidelines for the Drug Enfo~cernent lrlministration. The guidelines are 
designed to increase efficiency in the operations of the Drug Enforcement 
Administration and to improve coordination between the Drug Enforcement 
.Administration and various branches of the Department of Justice. 

Copies of the DEA Ibmestic Operations Guidelines have been distri
buted to U.S. Attorneys' offices throughout the country. The Attorney 
General intends that the U.S. Attorney in each district will be 
responsible in large measure for insuring compliance by the Drug 
disagreement as to their interpretation should be referred to the 
Investigation Review tllit for resolution. 

Most of the DEA guidelines are self-explanatory. Fbwever, certain of 
the guidelines dealing with coordination of investigative and prosecutive 
efforts by DEA agents and United States Attorneys seem «<>rthy of a few 
«<>rds of explanation. '!hose guidelines, together with ~rtinent comments 
about them, are as follows • 

A. DEA agents must notify U.S. Attorneys about any investigation as 
soon as there is probable cause to make an arrest, even though an arrest 
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though an arrest is not actually contemplated. When an investigation 
involves a major drug trafficking organization, the U.S. Attorney is to be 
informed as ooon as OF.A determines that the subjects are part of a major 
trafficking group. Notification of any investigation involving the 
systematic gathering of intelligence about specific individuals or groups 
must be made to the U.S. Attorney about investigations which have been 
re?=>rted to him/her. Also submit periodic progress reports about such 
investigations to him/her. (See DF.A G.lidelines, Sec. I, D, par. 1.) 

1. COrnrnenti '!be intent of this guideline is that each U.S. 
Attorney is to play a meaningful role during the investigative stage 
of DF.A cases and particularly in major investigations. Each U.S. 
Attorney, after consultation with the local DEA office, should 
determine in ~she wishes reports about ongoing 
investigations to be submitted to him/her. It is recommended that 
consideration be given to requiring that such reports be in written 
form, although this is a matter within the U.S. Attorney's 
discretion. Whenever a U.S. Attorney requires a written report from 
OF.A regarding an investigation (or other matters covered by the 
guidelines), he/she should specify \tbat form the rep:>rt should take, 
and the frequency with \tbich it should be sent to him/her. Periodic 
furnishing of copies of standard investigative reports (DEA 6's 
should rnrmally satisfy this requirement). Fach U.S. Attorney should 
also inform the local DF.A office as to \tben and how often he/she or 
members of his/her staff are to be consu!_.ted about important 
developments in ongoing investigations. Procedures should be 
developed for the furnishing of legal assistance to DEA agents 
regarding knotty legal problems which arise in the course of 
invetigations. U.S. Attorneys should consider delegating at least 
one experienced Assistant U.S. Attorney as a liaison officer to 
monitor major ongoing DF.A investigations. The designated liaison 
officer should review all investigative reports relating to major 
investigations and should furnish directly or through other Assistant 
U.S. Attorneys, \tbatever oovice or assistance that may be required to 
fully develop such investigations. 

B. Consistent with Deparbnent of Justice guidelines, U.S. Attorneys 
are directed to develop p:>licy relating l:oth to declination of prosecution 
and to referral of cases to state and local authorities. (See DEA 
Guidelines, Sec. I, D, par.3.) · --

1. Conunent: Fach U.S. Attorney should establish prosecutive 
IX>licy regarding the types of controlled substance cases which wi 11 
be accepted for prosecution. In this connection, consideration 
should be given, inter alia, to such factors as (a) the seriousness 
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of the offense, (b) the kind and amount of drug involved, (c) the 
need to provide a deterrent to similar offenses, (d) the strength of 
the government's case, (e) the offender's degree of culpability as 
well as his/her past criminal history, if any, (f} the offender's 
circumstances, (g) the probable sentence which would follow on 
conviction, (h) the p:>ssibility of civil, administrative, or other 
proceedings in lieu of prosecution, and (i} the availability of 
prosecutive and judicial resources. F.ach u.s •. Attorney should also 
develop p:>licies and procedures for referring cases to state or local 
prosecutors. In this connection, factors such as the following 
should be considered: (1) the sufficiency of the evidence, (2) the 
degree of federal involvement, (3) the effectiveness of state and 
local prosecutors, (4) the willingness of state or local authorities 
to prosecute cases investigated primarily by federal cgents, (5) the 
amOLmt and type of controlled substance involved, (6) the violator's 
background, ( 7) the p:>ssibili ty that prosecution wi 11 lead to 
disclosure of evidence of controlled substance violations committed 
by other persons, (8) the types of sent ences being imposed in state 
and local courts, and (9) the district court's backlog of cases. 
(Regarding referral of controlled substance cases to state and local 
prosecutors, see USAM, 9-2.023.) 

C. Except in exigent circumstances and in cases \\hich are referrable 
to state or local authorities, U.S. Attorneys are to be consulted prior to 
arrest. Further ~snltation should occur inunediately after the arrest of 
a defendant. A written report must be furnished to the u .s. Attorney no 
later than five ~rking days after the arrest. (See DEA Guidelines, Sec. 
I, D, par. 4.) -

1. Corrment: F.ach u .s. Attorney should confer with the local 
OF.A office about arrest c.pns.u.ltation procedures. such procedures 
will probably vary from district to district. (Note that, where 
exigent circumstances exist or where a case is of the type which 
under the u.s. Attorney's guidelines for i;rosecution, is referrable 
to state or local authorities, IEA need rK>t CQnsult the u.s. Attorney 
i11111ediately before and after the arrest.) Inter alia, it should be 
determined lx>w much crlvance rK>tification each u.s. Attorney wishes 
regarding an arrest. Also, a u.s. Attorney may want to delegate 
selected Assistant u.s. Attonreys to receive rK>tification in his/her 
place. '!he written arrest report should set forth the i;robable cause 
for the arrest, the appearance before the magistrate, and the result 
of any interview with the defendant. The five-day requirement for 
the arrest report is designed to preclude any difficulties which 
might arise should a defendant request a preliminary hearing within 
the brief time periods set out in 18 u.s.c. §3060(b). Reports 
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relating to any w:irrantless arrest should show that the arrest was 
within the scope of DEA's arrest power as set forth in 21 u.s.c. 
§878(3). U.S. Attorneys should designate an experienced Assistant 
U.S. Attorney to crlvise DEA agents on questions of law and to assist 
agents in preparing complaints, search warrant affidavits, and 
warrants. At least one additional Assistant U.S. Attorney should 
also be appointed to act in the place of the primary Assistant 
whenever that Assistant is unavai lable fo r consultation by DEA 
agents. 

D. !my seizure made without a w:irrant which is not incident to an 
arrest must be reported in writing to the U.S. Attorney within 10 working 
days after the seizure. (See DEA Glidelines, Sec. I,D, p:ir.5.) 

1. Comment: The seizure report should set forth relevant 
details about the seizure. If it appears for any reason that the 
seizure may be held legally defective, the U.S. Attorney or 
prosecutor assigned to the case should confer with the local DEA 
office. A determination can then be made regarding further c:w:::tion in 
the case. 

E. Prior to trial, IEA shall inform the u.s. Attorney whether an 
informant or defendant-informant has been compensated in any way and 
whether any type of electronic surveillance w:is used in the investigation. 
(See DEA Glidelines, Sec. I, D, p:ir. 6.) 

1. Comment: Each U.S. Attorney should determine how much 
advance pretrial notice he/she desires and the form it should take 
regarding informant canpensation and electronic surveillance. He/ 
she, or a delegated Assistant u.s. Attorney, should then confer with 
the local DEA office with a view to establishing appropriate 
notification procedures. The mere offering of compensation for 
activities leading to the arrest of an offender is not, of itself, 
improper, United States v. Ladley, 517 F.2d 1190, 1193 (9th Cir. 
1975). Ibwever, the fact that an informant is being compensated is 
the type of information W'lich should be disclosed to the defense or 
canplications may ensue, see United States v. Morell, 524 F.2d 550 
(2nd Cir. 1975). Regarding DEA's use of electronic surveillance of 
any kind in an investigation, the report to the U.S. Attorney should 
detail all the circumstances involved, particularly the kind of 
device(s) used. 

F. 01 request, any u.s. Attorney will have the right to review all 
relevant DEA case files and manuals. Procedures are to be devised by U.S. 
Attorneys to ensure the security and confidentiality of such materials. 
(See DEA Glidelines, Sec. I, D, p:ir. 7.) 

1984 USAM (superseded)



UNITED STATES ATroRNEYS' MANUAL 
TITLE 9--CRIMINAL DIVISION 

1. Comment: Pach U.S. Attorney should confer with the local 
DFA off ice with a view to crlopting procedures designed to ensure the 
prompt delivery of DEA case files and manuals to the U.S. Attorney or 
prosecutors who have need of them. U.S. Attorneys should adopt 
appropriate procedures to maintain the security and confidentiality 
of such materials. Prosecutors \\ho have custody of these materials 
for purposes of pre-trial or trial preparation should be pirticularly 
careful about protecting them cgainst unauthorized disclosure. 

G. In extraordinary circumstances and upon appropriate rx:>tification 
to the U.S. Attorney before institution of prosecutive proceedings, DEA 
may assure an informant or defendant-informant that he/she will not have 
to testify as a witness and that his/her identity will rx:>t be disclosed in 
court proceedings. (See DEA G.tidelines, Sec. II, A, par. 6.) 

1. Comment: U.S. Attorneys should confer with local DEA 
offices about this important matter and determine how much advance 
notification they require and \\hat form the rx:>tification is to take. 
Notification should be made prior to the arrest of an of fender 
whenever p::>ssible. It is settled, of course, that the government has 
a privilege of refusing to disclose the identity of an informant at 
trial. M:Cray v. Illinois, 386 U.S. 300 (1967); Roviaro v. United 
States, 353 U.S. 53 (1957). The privilege is not an absolute one 
and, where the defendant can show that disclosure is required to 
insure a "fair trial," the informant's identity must be revealed. 
Roviaro, 353 U.S. at 60-61. When a demand is made by the defense to 
reveal an informant's identity, if the government intends to asset 
the privilege and resist the demand, this should be made clear 
promptly to prevent any misunderstanding and prejudice. United 
States v. Truesdale, 400 F.2d 620, 623 (2d Cir. 1968). In order to 
canpel disclosure, the defendant must show that the informant's 
testimony would probably be material to a substantial issue in the 
case. See Encinas-Sierras v. United States, 401 F.2d 228 (9th Cir. 
1968).----Yn view of these cons1derat1ons, it is clear that non
disclosure of an informant's identity can at times hamper or even 
fatally injure the government's case. Accordingly, DEA should not 
make any cx:xnmitments about non-disclosure to informants absent the 
most ccmpelling circumstances, and then only with the appropriate 
level of supervisory approval. 

H. DEA may not seek the cooperation of or utilize a defendant
informant without the U.S. Attorney's prior approval (See DEA Guidelines, 
sec. II, c, par. 2.) 
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1. Corranent: PJJ.ocedures should be aJ reed upon between the U. s. 
Attorney and the local DEA office concerning consultat_ion about 
possible use of a defendant-informant. Particulal: attention should 
be given to situations in "1ich the prospective defendant-informant 
is represented by counsel but does not wish to have his/her counsel 
informed of his/her cooperation with the government because of a 
possible conflict of interest on the part of such counsel. The fact 
that a defendant has an attorney does not mean that law enforcement 
officials cannot obtain information from him/her without prior notice 
to and without the prior consent of his/her attorney. The right to 
counsel can be \>aived in this situation although a higher standard is 
imposed to show waiver once counsel has been appointed. United 
States v. Cobbs, 481 F.2d 196, 199 (3rd Cir. 1973); Williams v. 
Brewer, 509 F.2d 227, 233 (8th Cir. 1974). See also, united States 
v. l'«x:>ds, 544 F.2d 242, 254-255 (6th Cir. 1976); United States v. 
Satterfield, 417 F. Supp. 293 (S.D.N.Y. 1976), aff 1d F.2d (2d Cir. 
Dec. 7, 1976), Inck. R>. 76-1372); Brewer v. Williams, U.S. (March 
23, 1977, rnck. N::>. 74-1263). DEA will use defendant-informants 
being prosecuted in state courts only with the approval of the state 
prosecutor. 'lhe U.S. Attorney will be informed of the status of any 
such informant should the informant's CXX)peration result in a case's 
being forwarded for federal prosecution. 

I. DEA may advise a defendant-informant that his/her cooperation 
will be made known to the U.S. Attorney but must make no further 
representations to the informant without ~ress wri ttei:i approval~of the 
DEA Special Agent in Olarge (SAC). (See D Gndelines, Sec. II, C, par. 
3.) -

1. Corranent: 'lhis guideline restricts DEA's authority to make 
promises regarding disposition of pending cases. '!he mere fact that 
a law enforcement officer indicates to an offender that his/ her 
cooperation will be called to the attention of the U. s. Attorney is 
not improper, see United States v. Glasgow, 451 F.2d 557 (9th Cir. 
1971). Of course, the question of "1ether a defendant-informant is 
to receive special consideration in return for his/her cooperation is 
a decision "1ich is reserved for the U .s. Attorney. This guideline 
is not intended to authori~e DEA Regional Directors to make 
representations regarBing disposition of a case or the penalti es 
which will be imposed. 

J. 'lhe u.s. Attorney must be notified whenever DEA has reason to 
believe that an informant or defendant-informant has committed a serious 
crime. If DEA wishes to continue using such an informant, it must notify 
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the U.S. Attorney \'tho will make a decision after consulting the Chief of 
the Narcotic and Dangerous Drug Section of the Criminal Division. (See 
DEA G.lidelines, Sec. II, D. pars. 3 and 5.) ---

1. Corranent: Procedures should be agreed upon between each U.S. 
Attorney and the local DEA office regarding prompt notification and 
the manner in \'thich such notification is to be transmitted. When DEA 
wishes to continue using an informant \'tho apparently has committed a 
serious offense, the U.S. Attorney should contact the Chief of the 
Narcotic and Dangerous Drug Section s::> that the concerned Section of 
the Criminal Division can make a prompt recanmendation about further 
use of the informant and thus contribute to a speedy resolution of 
the problem. 

K. During undercover investigations, DEA may furnish an item 
necessary to the canrnission of an offense (e.g., a legal chemical), other 
than a controlled substance, with the approval of the DEA Special Agent in 
Charge after ~th the U. s. Attorney and DEA Headquarters. In 
extraordinary cases, after consultation with the U.S. Attorney and with 
the approval of the DEA Administrator, DEA may furnish a controlled 
substance to an offender during an undercover investigation. (See DEA 
Guidelines, Sec. III, subsection D and E.) ---

L. It is recommended that all DEA reports submitted to a U.S. 
Attorney be promptly reviewed by him/her or by a member of his/her staff 
and that regular contact be maintained between his/her off ice and the Drug 
Enforcement lrlministration. To the extent possible, an Assistant U.S . 
Attorney assigned to an investigation or prosecution should continue in 
that assigrunent and every effort be made to avoid shifting particular 
cases among various Assistants. F\lrther, the .DEA case agent or his/her 
supervisor should be ~1!lted by U.S. Attorneys or their Assistants on 
all questions relating to plea bargaining, as well as to the granting of 
formal or informal immunity, before the government is committed to a 
particular course of action. 

1. Corranent: eonsy_!.tat~ procedures should be agreed upon by 
each U.S. Attorney and~iocal DEA Office. In investigations 
involving the proposed furnishing of a controlled substance to a 
suspect, details about the extraordinary nature of the case should be 
promptly transmitted to the U.S. Attorney. After consider ing the 
information subnitted to him/her, the U .s. Attorney should make his/ 
her views known to DEA officials as quickly as possible so that the 
issue may be speedily resolved. 
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M. · CONTROLLED SUBSTANCE UNITS 

In U.S. Attorneys' offices ~ich have Cl:>ntrolled Substance Units, the 
U.S. Attorney may wish to delegate prosecutors from such tmits to perform 
many of the functions discussed above. Ibwever, such tmi ts should not be 
used as a substitute for a oanplaint and warrant unit. Prosecutors in 
Controlled Substance Units should have a miniml.UTI of one year of criminal 
jury trial experience, ~ich includes trial of a substantial number of 
controlled substance cases. The units are responsible for developing 
major narcotic cases, primarily narcotic conspiracy prosecutions. The 
units are intended to w:>rk closely with DEA agents on a full time basis in 
developing and prosecuting major controlled substance cases . The uni ts 
are primarily narcotic conspiracy prosecutions. , 'llle tmits are intended to 
work closely with DEA agents on a full time basis in developing and 
prosecuting major controlled substance cases. Prosecutors in the uni ts 
routinely make themselves available for periodic briefings by DEA 
officials. 'llle DEA guidelines discussed above should result in smoother 
coordination of the prosecutive and investigative efforts of the 
Controlled Substance Units and DEA agents and should make for increased 
efficiency in the operations of these groups. 

N. STATE AND LOCAL TASK FORCES 

Ordinarily, the guidelines set forth in Subsection D of Section I of 
the DEA guidelines will not apply to Task Force investigations. The 
guidelines in Subsection D deal with reports to U.S. Attorneys about 
investigations of major drug trafficking organizations, reports about 
intelligence gathering activities, requirements that DEA ~lt with a 
U.S. Attorney before and after a defendant's arrest, the furnishing of 
U.S. Attorneys with written arrest reports, and the submission to u.s. 
Attorneys of written reports about warrantless seizures. Task Force 
investigations frequently relate to lower levels of drug trafficking and 
prosecution of cases resulting therefrom often is in state courts. 
Clearly, application of the foregoing guidelines to investigations of this 
kind would serve no useful puqx:>se. Ibwever, ~enever it appears to the 
U.S. Attorney that a Task Fbrce investigation is likely to result in a 
case ...tlich will be prosecuted in a federal court, IEA agents from the Task 
Force should oanply with the requirements of Subsection I-D of the DEA 
guidelines. This provision does not apply to the Attorney General's 
Organized Crime Drug Enforcement Task Forces. 
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9-102.000 THE COMPREHENSIVE DRUG ABUSE PREVENTION AND CONTROL ACT OF 
1970 - III: FORMS OF INDICTMENTS 

The following forms are offered merely as starting p::>ints upon which 
prosecutors may allege violations of federal narcotics laws. 

In the absence of specific facts involved in a given situation, it is 
not p::>ssible to accurately describe the amount or form of controlled 
substance to be alleged. 'Iherefore, for the purp::>se of these forms, the 
substance has been described, in most instances, as so many (grams) 
(kilograms) (milligrams) (p:mnds) of the subject substance. 

In each form, with minor exceptions, the name of the per son to whom 
the substance was dispensed or distributed has been omitted as being a 
dispensable element to the charge. Ibwever, because bills of particulars 
ordinarily require the disclosure of such information, \Jlere circumstances 
permit, such names are normally included in the indictment or 
information. 

The statutory references are included within the parentheses at the 
bottom of each form. 

At the discretion of the prosecutor, the charge may be made more 
concise by using, e.g., 21 u.s.c. §841 in place of section 841, Title 21, 
United States OX!e, although words written at length are more certain, 
particularly \Jlen used in the l:xxly of the indictment or information. It 
is also suggested that the use of initials, such as DEA, be avoided so as 
not to invite unnecessary argument. Abbreviations are often tolerated but 
not preferred. 

Although piperidine is not a <XJntrolled substance but a precurser for 
the manufacture of phencyclidine, it should be noted that piperidine 
reporting has been aided to the Act at Section 830. other sections of the 
Act provide for piperidine violations, i.e., Sections 84l(d) (1), 
84l(d) (2), 842(2) (9), and 843(a) (4) (B). 

9-102.001 Controlled Substance - Manufacture, Distribute, Possess with 
Intent 'Ib Manufacture, Distribute, Schedule I and II Narcotic 
Drug and Schedule I, II, III, IV, and V Controlled Substances 

On or about the day of 19 , in the 
District of --- , JOHN OOE knowingly and ....,.i-n-te_n_t-=-io_n_a-=l,_l,_y- d-:i-=-d 
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unlawfully [manufacture] [distribute] [possess with intent to 
(manufacture) (distribute)] about grams of , a 
[schedule (I) (II) (III) (IV) (V) CX)ntrolled substance]. 

(Title 21, United States Code, section 84l(a) (1)) 

9-102.002 Controlled Substance - Manufacture, Distribute, Possess with 
Intent 'Ib M:tnufacture, Distribute, Schedule I and II Narcotic 
Drug and Schedule I, II, III, IV, and V Controlled Substances 

On or about the day of 19 , in the 
District of , JOHN OOE, not being autho_r...,..i-ze-d..,..--a_s_p-ro_v_i,.......d_ed_ 
in the Controlled Substances .Act (21 u.s.c. §801, et~), did knowingly 
and intentionally [manufacture] [distribute] [possess with in tent to 
(manufacture) (distribute)] about grams of a 
[schedule (I) (II) (III) (IV) (V) CX)ntrolled substance]. 

(Title 21, United States Code, section 84l(a) (1)) 

9-102.003 Controlled Substances - Distributing a Small Amount of -
Without Remuneration 

On or about the day of 19 , in the District of 
, JOHN OOE, knowingly and intentionally did distribu_t_e_fo_r ------.,----

no remuneration, a small amount of marihuana, a schedule I controlled 
substance, that is, 

--------~ 

(Title 21 TJnited States Code, sections 84l(b) (4), 844[a] [b]) 

9-102.004 Controlled Substances - Create, Distribute, Dispense, Process 
With Intent .to Distribute or Dispense Counterfeit Substances 

Prosecutions under this subsection require prior authorization by the 
Department. Assistance in the preparation of such indictments will be 
given at that time, if requested. 

(Title 21, United States Code, section 84l(a) (2)) 
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9-102.005 Controlled Substances - R:>ssession of Piperidine With Intent to 
Manufacture Phencyclidine 

On or about the day of 19 , in the 
District of , JOHN OOE, not being authorized as p-['O_v_1~.d-ed--i-n 
the Controlled Substance Act (Title 21, United States Code, Section 801, 
et seq.), knowingly and intentionally did possess piperidine, that is 
(Identified substance) , with intent to manufacture phencyclidine, 
a schedule III controlled substance. 

(Title 21, United States Code, section 841 (d) (1)) 

9-102.006 Controlled Substances - Possession of Piperidine Knowing or 
Having Reason to Believe that it will be used to Manufacture 
Phencycl id ine 

On or about the day of 19 , in the District of 
, JOHN OOE, did knowingly and intentionally possess 

--,.~--.,..-.,,....,.-~~--:---~~ 

piperidine, that is (identified substance) , knowing or having 
reasonable cause to believe that the piperidine, that is (identified 

substance) , would be used to manufacture phencycl1dine, that 
manufacture not being authorized as provided in the Controlled Substance 
Act (Title 21, United States Code, Section 801 et seq.) 

(Title 21, United States Code, section 84l(d) (2)) 

9-102.007 Controlled Substances - Distribute Schedule II Drugs Without 
Prescription 

On or about the day of , 19 , in dle 
District of , JOHN OOE, being a [manufacture]~[~d~is_t_r_i~b-u_t_o_r~J 

[dispenser] of controlled substances subject to the requirements of 
sections 821-829, Title 21, United States Code, unlawfully and knowingly 
did distribute in violation of section 829(a), Title 21, United States 
Code, a schedule II controlled substance, that is, about milli
grams of a prescription drug as defined by the Federal Food, 
Drug and Cosmetic Act without a written prescription, written for that 
purpose, by a practitioner. 

(Title 21, United States Code, sections 842(a) (1), 829(a)) 
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9-102.008 Controlled Substances - Distribute Schedule III or IV Drugs 
Without a Prescription 

On or about the day of , 19 , in the District of 
~~~~~~~~~~-~ 

, JOHN COE, being a [manufacturer] [distributor] 
[dispenser] of controlled substances subject to the requirements of 
sections 821-829, Title 21, United States a::x:1e, unlawfully and knowingly 
did distribute, in violation of section 829(b), Title 21, United States 
Code, a schedule [III) [IV] controlled substance, that is, about 
milligrams of , a prescription drug as defined by the ----Federal 
Food, Drug and Cosmetic Act, without a written or oral prescription of a 
practitioner in conformity with section 503(b) of the Federal Food, Drug 
and Cosmetic Act. 

(Title 21, United States Code, sections 842(a) (1), 829(b)) 

9-102.009 Controlled Substances - Distribute, a schedule V Drug for other 
than M=dical PurfX)se 

On or about the day of , 19_, in the District of 
, JOHN COE, being a [manufacturer] [distributor] [dis-

~-~~-=--~~-=-:-:--

penser] of controlled substances subject to the requirements of section 
821-829, Title 21, United States Code, unlawfully and knowingly did 
[distribute] in violation of section 829(c), Title 21, U1ited States Q::x:]e, 
a drug, that is, about of 
a schedule V controlled substance, other than 

......,,-~~-,,...,..--~~-~~~~ 

for a medical purfX)se. 

(Title 21, United States a::x:1e, sections 842(a) (1), 829(c)) 

9-102.010 Controlled Substances - Distributing Not Authorized by 
Registration 

On or about the day of , 19 , in the 
District of , JOHN COE, being a registered [rnan-u-fa_c_t_u_r_e_r_] 
[distributor) [dispenser] of controlled substances, unlawfully and 
knowingly did [distribute] about grams of , a 
schedule [I] [II] [III] [IV] [V] controlled substance not authorized by 
his registration, to Richard Roe, [another registered (manufacturer) 
(distributor) (dispenser)] of controlled substances [anothe r authorized 
person]. 

(Title 21, United States Code, section 842(a) (2)) 

Note 

common carriers, r e searchers, ultimate users rightfully in 
rnssession, et c . 
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9-102.011 Controlled Substances - Manufacturing Not Authorized by 
Registration 

During the period from, on or about the day of , 19_, 
to on or about the day of , 19 , in the 
District of , JOHN OOE, being aregistered -rn-an-uf""'"a_c_t_u_r_e_r_o_f 
controlled substance, t.mlawfully and knowingly did manufacture about --grams of , a ochedule [I] [II] [III] [IV] [VJ controlled 
substance not authorized by his registration. 

(Title 21, united States Oxle, section 842(a) (2)) 

9-102.012 Identifying Symbol; Controlled Substance Commercial Containers 

en or about the day of , 19_, in the ____ _ 
District of , JOHN OOE, a registered [manufacturer] 
[distributor] of controlled substances, unlawfully and knowingly 
distributed about kilograms of , a controlled substance 
listed in ochedule [I] [II] [III] [IV] [VJ in a camnercial container, in 
violation of section 825(a), Title 21, united States Code, in that the 
commercial container did IX>t bear a label, as defined by section 20l(k) of 
the Federal Food, Drug and Cosmetic Act (Title 21, United States Code, 
section 32l(k)) containing the identifying symbol required for such 
controlled substance under regulations promulgated by the Attorney General 
(Code of Federal Regulations, Title 21, Part 1302). 

{Title 21, united States Oxle, sections 842(a) (3), 825(a)) 

Note 

'!he symbol required to appear on labels of controlled substance 
commercial containers vary according to the schedule of the controlled 
substance involved. See 21 C.F.R. §1302.03. Regarding the location and 
size of the symbol on the label, see 21 C.F.R. §1302.04. 

9-102.013 Distribution by Manufacturer Identifying Symbol on Labeling 

en or about the day of , 19 , in the 
District of , JOHN OOE, a registered man_u_f_a_c_t-ur_e_r_o_f 
controlled substances, unlawfully and knowingly distributed about ----
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grams of , a controlled substance listed in ochedule 
[I] [II] [III ] [IV] [VJ, in violation of section 825(b), Title 21, united 
States Code, in that the labeling of such substance, as the term 
"labeling" is defined in section 201 (m) of the Federal Food, Drug, and 
Cosmetic Act (Title 21, United States Code, section 32l(m)), did not 
contain the identifying symbol described in section 825 (a) , Title 21, 
United States Code, contrary to the requirements of regulations 
promulgated by the Attorney General (Code of Federal Regulations, Title 
21, Part 1302). 

(Title 21, united States Code, sections 842(a) (3), 825(b)) 

Note 

"Labeling," as defined in the Food, I):ug and Cosmetic Act (21 u.s.c. 
§321 (m)), encompasses "all labels and other written, printed, or graphic 
matter (1) upon any article or any of its containers or wrappers, (2) or 
accanpanying such article." 'Ihus, the term "labeling" would embrace not 
only written matter on controlled substance containers or wrappers but 
also printed and graphic material accompanying such containers, e.g., 
technical reports, leaflets, charts, etc. Regarding . the term "labeling," 
see United States v. 24 Bottles "Sterling Vinegar and Honey, etc." 338 
F.2d 157 (2d Cir. 1964) and United States v. I.anpar Company, 293 F. Supp. 
147, 153 (N.D. 'Iexas, 1968). 

9-102.014 Controlled Substance - Removing, Altering, Chliterating Symbols 

On or about the day of , 19 , in the 
District of , JOHN I:OE, unlawfully and knowingly d~id~~[r-emo---v-e~] 
[obliterate] the symbol from the label, as defined in 
section 20l(k)) of the Federal Food, Drug and Cosmetic Act (21 u.s.c. 
§32l(k)), attached to a carunercial container of milligrams of -...,...,,.. 

, a schedule [I] [II] [III] [IV] [V] controlled substance, said 
-s-ym...,bo._,l,..._,.be_...,.i-ng required by Title 21, tl'lited States Code, section 825(a) and 
regulations issued thereunder (Code of Federal Regulations, Title 21, Part 
1302). 

(Title 21, united States Code, sections 842(a) (4), 825(b)) 

Note 

See note USAM 9-102.010, supra. 
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This subsection also covers altering. If the charge is based on such 
an offense, the facts showing the particulars of the alteration must be 
set out by alleging that the defendant altered the symbol, etc., "in that 
he did II 

This form, with slight rrodifications, can also be used to charge an 
individual with removing, altering or obliterating a symbol attached to 
11 labeling" which accanpanies a controlled substance. In this regard, see 
the second form Lllder 21 u.s.c. §842{a) (3), supra. 

9-102.015 Controlled Substances - Removing, Altering, Cl:>literating Label s 

en or about the day of , 19 , in the 
District of , JOHN OOE unlawfully and kno-w-in_g_l_y 

~d~id..,.._~[r_e_rno_v-e] [obliterate] fran a o:mmercial · container of milli
grams of , a schedule [I] [II] [III] [IV] [V] controlled 
substance, a label {as defined in section 32l{k), Title 21, thited States 
Code) which contained the identifying symbol of such controlled substance, 
which symbol was required to be on said label by section 825{a), Title 21, 
United States Code, and regulations promulgated thereunder {Code of 
Federal Regulations, Title 21, part 1302). 

{Title 21, united States Cbde, sections 842{a) (4), 825{b)) 

Note 

See notes, USAM 9-102.011, supra. 

9-102.016 Distributing Controlled Substance to a Patient Without Warning 
of Prohibition Against Transfer 

en or about the day of , 19 , in the 
District , JOHN OOE, a registered dispen_se_r_o_,f_con_t_r_o_l'"""'l-ed'"""' 
substances, unlawfully and knowingly distributed milligrams of 

, a ~hedule [II] [III] [IV] Controlled substance, to and for 
~-----Richard !be, a patient, in a container, the label of such substance not 
containing a clear, concise w:trning that it is a crime to transfer such 
substance to any person other than the patient for i.tian it w:ts prescribed, 
contrary to the requirements of section 825(c), Title 21, United States 
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Code, and a regulation promulgated thereunder (Code of Federal 
Regulations, Title 21, section 290.S). 

(Title 21, tl'lited States Cbde, sections 842(a) (3), 825(c)) 

Note 

'ttle regulation cited above, 21 C.F.R. §290.5, requires the following 
warning: "caution: Federal law prohibits the transfer of this drug to 
any person other than the patient for \llhcm it \110.S prescribed." 

9-102.017 Controlled Substances - Refusal and Failure to Make, Keep, 
Furnish ~cords, ~p:>rts, etc. 

Frcm on or about the day of , 19_, up to and inclooing 
the date of the filing of this indicbnent, in the District of 

, JOHN IX>E, being a registered [manufacturer] [distributor] 
·-r-a-i-spe __ n_s_e_r~]--o""""'f controlled substance, [manufacturing] [distributing] 
(dispensing] of controlled substances, unlawfully and knowingly did refuse 
and fail to keep, on a current basis, a complete and accurate record of 
each such substance manufactured, received, sold, delivered and otherwise 
disposed of by him, during the period aforesaid, at his principal place of 
(business] [professional practice] located at N:>. Street, City of 

, his registered location, as he \110.S required to do by 
----.,,~.,-_,,,......,,,.--

Title 
21, United States Cbde, section 827(a) (3) and regulations of the Attorney 
General issued thereunder (Code of Federal Regulations, Title 21, sections 
(1304.21, 1304.22, 1304.23, 1304.24), in that JOHN IX>E (identify the 
record involved and state the facts showing in which respect the record 
was not canplete and accurate) • 

(Title 21, United States Cbde, section 842(a) (5)) 

Note 

This subsection also covers exporters and importers. The 
registration requirements for such registrants appear in 21 u.s.c. §958. 
Under the regulations, different sections relate to different classes of 
registrants. 'Ihese should be considered carefully and a~ropriate changes 
made in the above form. 

If the offense is based on the failure to keep any record, not a 
canplete and accurate one, appropriate deletions should be made from the 
above form. 
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9-102.018 Cl:>ntrolled Substances - Distribution Without Seals 

On or about the day of , 19_, in the 
District of -- , JOHN OOE, being a register-ed-=--.,,...[man--u""'fa_c_t,_u_r_e_r.,,...J 
[distributor] of controlled substances, unlawfully and knowingly did 
distribute, in violation of section 825(d), Title 21, united States Code, 
about milligrams of [a ~hedule (I) (II) ex>ntrolled 
substance], [a narcotic drug ~hedule (III) (IV) controlled substance], in 
a [bottle] [multiple dose vial] [(other) commercial container] without 
there being securely affixed to the [stopper] [cap] [lid] [covering] 
[wrapper] thereof a seal in the manner required by a Regulation of the 
Attorney General (Code of Federal Regulations, Title 21, section 1302.07). 

(Title 21, united States <l:>de, sections 842(a) (3), 825(d)) 

9-102.019 <l:>ntrolled Substances - Breaking Seals Placed Under 21 u.s.c 
§824 (f) 

On or about the day of , 19 , in the 
District of --, JOHN OOE tmlawfully~and knowi_n_g-ly-d""""i--d~[r-emo--v-e.,,...] 

[break] [injure] [deface] the seal upon a container containing 
--,---=-=--=-packages of , a ~hedule [I] [II] [III] [IV] [VJ controlled 

substance, said seal having theretofore been placed en said container, and 
the contents thereof, at the direction of the Attorney General µirsuant to 
Title 21, united States <l:>de, section 824. 

(Title 21, united States <l:>de, sections 842(a) (7), 824(f)) 

9-102.020 Cl:>ntrolled Substances - Breaking Seals Placed Under 21 U.S.C. 
§88l(c) (1) 

On or about the day of , 19 , in the 
District of , JOHN OOE tmlawfully~and knowi-ng_l_y_d_i_d-[r-emo--v-e~] 

[break] [injure] [deface] the seal placed upon a container containing 
packages of , a ei::hedule [I] [II] [III] [IV] [V] controlled 
substance, said container, and the contents thereof, being then in the 
custody of, and under seal at the direction of, the Attorney General 
pursuant to Title 21, united States <l:>de, section 881. 

(Title 21, united States <l:>de, sections 842(a) (7), 88l(c) (1)) 
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9-102.021 Controlled Substances - Distribution or Sale of Piperidine in 
Violation of IEi::x::>rting Requirements 

On or about the day of , 19_, in the _.,..--- ---..,... 
District of , JOHN IX>E, being a [distributor] [seller] 
[imi::x::>rter] of piperidine, that is (identified substance) , 
subject to the rei::x::>rting requirements of section 830, Title 21, united 
States COde, did tnlawfully and knowingly [distribute] [sell] piperidine, 
that is (indentified substance) , in violation of section 
830(a) (2), Title 21, U11ted States COde. 

(Title 21, united States COde, sections 842(a) (9), 830(a) (2)) 

9-102.022 Controlled Substances - False or Fraudulent Information in 
Applications, IEi::x::>rts, Iecords 

On or about the day of , 19 , in the 
District of , JOHN OOE, knowingly and in-te_n_t_,i,....o-n-a"'"'11"""""y-d,...,.i""""d 
furnish materially false and fraudulent information in an application for 
registration as a [manufacturer] [distributor] [dispenser] of controlled 
substances, in that in said application on form number 225, signed by JOHN 
DOE and submitted for filing to the Registration Branch, Drug Enforcement 
Administration, on the aforesaid date as required by a Regulation of the 
Attorney General (Code of Federal Regulations, Title 21, section 
1301.34,), JOHN IX>E stated and represented that he had no prior conviction 
record under federal or state laws relating to the manufacture, 
distribution or dispensing of controlled substances, \othereas, in truth and 
fact, as JOHN IX>E then well knew, he had been convicted of in 
violation of Title 21 , 19 , in the United States District 
Court for the District of -------
(Title 21, united States COde, section 843(a) (4) (A)) 

Note 

'!his subsection also covers applications, reports, records, etc. 
required tnder Title II and the Controlled Substances Import and Export 
Act (Title III). If such documents l.l'lder Title III are involved, see 21 
u.s.c. §958 and the applicable Regulations, making appropriate changes in 
the above form. 
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9-102.023 Controlled Substances - Acquisition of Piperidine by the use of 
False or Fraudulent Identification 

On or about the day of , 19_, in the -----=-----=-----=-
District of , JOHN OOE, being subject to the [purchase] 
[receiving] requirements of Section 830, Title 21, united States O:>de, did 
knowingly and intentionally present [false] [fraudulent] identification to 
[purchase] [receive] piperidine, that is (identified substance} , in 
violation of 830(a}, Title 21, united States O:>de. 

(Title 21, united States O:>de, sections 830(a}, 843(1} (4) (B}} 

9-102.024 Controlled Substances - Inspections (Refusing Entry into 
Controlled Premises} 

1. Fr.om on or about the day of , 19 , up to and 
including the date of the filing of this indictment, JOHN DOE CO., INC. 
was a [manufacturer] [distributor] [dispenser] of controlled substances 
registered l.l'lder the provisions of Title 21, united States Code, section 
823 and [manufactured] [distributed] [dispensed] such substances at the 
[factory] [warehouse] of said canpany, a controlled premise, located at 
It>. ____ Street, City of , State of-------

2. During all of the aforesaid period, JOHN DOE, the defendant 
herein, was President of the said John Doe Co., Inc., and custodian of the 
a~oresaid [factory] [warehouse]. 

3. en or about the day of , 19 , in the ------District of , JOHN OOE l.l'llawfully and knowingly did refuse 
Richard Roe, an Inspector designated by the Attorney General to enter 
controlled premises, entry into the aforesaid controlled premises of the 
John Doe Co., Inc., for the purpose of conducting an administrative 
inspection thereof as authorized by Title 21, united States Cbde, section 
880, and Regulations issued thereunder (Code of Federal Regulations, Title 
21, Part 1316, SUbpart A}. 

(Title 21, united States Cbde, sections 842(a) (6), 880(B) (1)) 

Note 

See 21 u.s.c. §965 for inspections under the Controlled Substance 
Import and Export Act. If such inspections are involved, appropriate 
changes must be made in the above form. Registration requirements for 
importers and exporters appear in 21 u.s.c. §958. 
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9-102.025 Controlled Substances - Inspecting (Refusal '!hereof) 

1. From on or about the day of , 19 , up to and 
including the date of the filing of this indictment, John Doe Co., Inc., 
was a [manufacturer] [distributor] [dispenser] of controlled substances, 
registered under Title 21, United States Code, section 823, and 
[manufactured] [distributed] [dispensed] controlled substances at the 
[factory] [warehouse] of said cx:mpany, a controlled premise, located at 
lb. Street, City of , State of ----

2. During all of the aforesaid period, JOHN DOE, the defendant 
herein, was President of the said John Doe Co., Inc., and custcdian of the 
aforesaid [factory] [warehouse]. 

3. en or about the day of , 19 , in the 
District of , JOHN IX>E unlawfully---artd knowingly did refuse 
administrative inspection of the aforesaid controlled premise by Richard 
Roe, an Inspector designated by the Attorney General to conduct such 
inspections, as authorized by Title 21, Ulited States Code, section 880, 
and Regulations issued thereunder (Code of Federal Regulations, Title 21, 
Part 1316, SUbpart A). 

(Title 21, united States Code, section 842(a) (6), 880) 

Note 

See notes, USAM 9-102.020, supra. 

9-102.026 Controlled Substances - Revealing Information Acquired During 
Inspection 

en or about the day of , 19 , in the 
District of , JOHN IX>E unlawfully---arid knowin_g..,...ly-d"""'i,....,d~r-e-ve_a_l_to_ 

the Richard R:>e C.ompany certain information, that is, the formula used by 
the Company in the can];X)unding and processing of ; ' a 
schedule controlled substance, said formula being a trade secret of 
the said Company, and as such, entitled to jlrlicial i;:rotection, 
the aforesaid information having been acquired, as JOHN IX>E v.ell knew, in 
the course of an a.Jministrative inspection at lb. Street, City of 

, State of , 19 , as authorized by Title 21, 
-U-n~1t_ed __ S_t_a_t_e_s Code, section 880, and Regulations thereunder (Code of 
Federal Regulations Title 21, Part 1316, SUbpart A). 

(Title 21, united States Code, sections 842(a) (8), 880) 
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Note 

Also awlies to any inspection authorized under Title II or Title 
III. r 

'Ibis subsection also cov·er3 the use, to a defendant's own advantage, 
of any such information. 

9-102. 027 Controlled Substances - Manufacturing Unauthorized by 
Registration and Quota 

During the period fran on or about the day of , 19_ 
to, on or about the day of , 19 , in the 
District of , JOHN OOE, beinga register-ed-=-man--u-f=-a_c_t_u_r_e_r 
of controlled substances, unlawfully and knowingly did manufacture about 

grams of , a Eehedule [IJ [IIJ oontrolled 
-su~b-s-t-ance, without express authOrization therefore by his registration and 
by a production quota for such substance assigned to him for the aforesaid 
period pursuant to Title 21, United States Code, section 926, and 
Regulations thereunder (Code of Federal Regulations Title 21, Parts 1301 
and 1303). 

(Title · 21, United States Cbde, sectiGi1S 842 (b) (1), 826) 

9-102.028 Controlled Substances - Manufacture in Excess of Quota 

During the period fran on or about the day of , 19 __ , 
in the District of , JOHN OOE, being a registered 
manufacturer of controlled substances, unlawfully and knowingly did 
manufacture a total of grams of , a Eehedule [I} 
[II} controlled substance, said total amount being about grams in 
excess of the manufacturing quota for such substance, assigned to him for 
the aforesaid period pursuant to Title 21, ·Uiited States Cbde, section 826 
(Cbde of Federal Regulations, Title 21, Part 1303). 

(Title 21, United States Cbde, sections 842(b) (2), 826) 

Note 

See the alternative form for this subsection, U3AM 9-102.025, supra. 
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9-102.029 Controlled Substances - Manufacturing in Excess of Quota 
(Alternative Form) 

During the period fran, on or about the day of , 19 , 
to on or about the day of ----;-1:9_, in the Districtof 

---substances, ...------,-- , JOHN IX)E, being a registered manufacturer of controlled 
t.mlawfully and knowingly did manufacture about grams of 

-----,....-.,---,.--
, a schedule [I] [II] controlled substance, in excess of the 

man u fact u r rn g quota for such substance assi-gned to him for the aforesaid 
period pursuant to Title 21, united States Code, section 826 (Code of 
Federal Regulations, Title 21, Part 1303). 

(Title 21, united States a:xle, sections 842(b) (2), 826) 

Note 

'!his form is preferable in those cases "'1ere proof is not available 
as to the total amount manufactured due to the lack of prodoction records, 
loss of portion of the substance in making chemical analyses, etc. 
Whether this form or USAM 9-102. 024 should be used is a matter within the 
prosecutor's discretion. 

9-102. 03 0 Controlled Substances -· Distributing Without Order Form 

On or about the day of , 19 , in the 
District of , JOHN IX)E, being a registered -[man---u-f_a_c-tu_r_e_r __ ] 
[distributor] of controlled substances, knowingly and intentionally, did 
distribute, in the course of his legitimate business as such [manufac
turer] [distributor], about kilograms of · , a schedule (I] 
[II] controlled substance, to Richard Roe, rx:>t in pursuance of a written 
order of the said Richard Roe made on a form issued in blank by the 
Attorney General or his delegate as required by Title 21, united States 
Code, section 828, and a Regulation issued thereunder (Code of Federal 
Regulations, Title 21, Part 1305). 

(Title 21, united States a:xle, sections 843(a) (1), 828(d) (1) 

Note 

Order forms may be obtained only by those registered under 21 u.s.c. 
§823 to handle schedule I and II controlled substances and under 21 u.s.c. 
§958 (exinrters). 21 C.F.R. §1305.04(a). 
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Registered dispensers under sections 823 and 958 of Title 21, United 
States O:Xle, may "disfX)se" of such substances under the conditions of 21 
C.F.R. §1305.0B(a). 

Section 843(a) (1) uses "except pursuant to an order or an order 
form." "Order" is not defined. 

9-102.031 Controlled Substances - Use of ~voked, suspended Registration 
Numbers 

On or about the day of , 19 , in the 
District of , JOHN OOE knowingly and intentio_n_a_l-ly_d_i-.d-1..6-e-, 
in the course of the [manufacture] [distribution] of , a 
controlled substance, registration number which had theretofore 
been duly issued to him pursuant to Title 21, United States Code, §823, 
but which, to his knowledge, had been [revoked] [suspended] by the 
Attorney General on the day of , 19 , in that JOHN OOE, 
for the purfX)se of obtaining said substance, presentelrto the Richard Roe 
Company, a registered [manufacturer] [distributor] of controlled 
substances, Copies I and II of Drug Enforcement Administration order form 
number 222c, serially numbered , with the aforesaid [revoked] 
[suspended] registration number printed thereon. 

(Title 21, united States O:Xle, section 843(2)) 

9-102.032 Controlled Substances - Use of Fictitious Registration and 
Numbers Issued to Another Person 

On or about the day of , 19 , in the 
District of , JOHN roE knowingly and intentio_n_a_l-ly-d"'"'i'"""'d~us-e-, 

in the course of the [manufacture] [distribution] of , a 
controlled substance, registration number which [had, 
to the knowledge of JOHN OOE, theretofore been duly issued to a 
registered (manufacturer) (distributor) of such substance] , [was a 
fictitious registration number and known by John Ibe to be such], in that 
JOHN DOE, for the purpose of obtaining said controlled substance, 
furnished to the Richard Roe Company, a registered [manufactured] 
[distributor] of controlled substances, Copies I and II of Drug Enforce-
ment .Administration order form number 222c, serially numbered , 
[with the said registration number (of the said ) printed 
thereon]. [With the said fictitious registration number printed 
thereon] • 

(Title 21 , united States ())de, section 843(a) (2)) 
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9-102.033 Q)ntrolled Substance - Cbtaining Possession by Misrepresenta
tion, Fraud, Forgery, I:Eception or Subterfuge 

On or about the day of , 19 , in the 
District of , JOHN OOE knowingly and int_e_n_t.,..io_n_a_l __ l_y__,d,...,..i~d 
acquire and obtain i:nssession of bottles, each o::>ntaining one 
hundred (100) tablets of , a o::>ntrolled substance, from 
Richard Roe, Inc., a registered [manufacturer] [distributor] of controlled 
substances by furnishing to the said Richard R:>e, Inc., ())pies I and II of 
Drug Enforcement .Administration order form number 222c, serially numbered 
~~~.,,.-~~~~~~~-

, on each of \rllich o::>pies JOHN OOE had forged the 
name of , the i:erson to "'1om the said order form had 
been duly issued, [the said order form as to forged, being of the 
following description and tenor:] 

[set out o::>py] 

(Title 21, united States Q)de, section 843(a) (3)) 

Note 

'!tie bracketed \tnrds in the above form are oot absolutely essential if 
the document is sufficiently described in the indictment and the partic
ulars of the forgery set out. 

'Itiis subsection also covers misrepresentation. If the charge is 
based on that element of the offense, the specifics should be set forth 
and the misrepresentation charged as having been made with respect to a 
material fact or \tnrds of similar imi:nrt. 
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9-102.034 Controlled Substances - Obtaining Possession by Forged Pre~ 
scriptions 

On or about the day of , 19 , in the 
District of , JOHN OOE knowingly and int_e_n_t~io_n_a_l_l_y_d..,.id-

acquire and obtain p:>ssess1on of milligrams of , a 
schedule [II] [III] [IV] (VJ controlled substance, from Richard Roe, a 
registered i;ilarmacist, by furnishing to the said Richard Roe a falsely 
made and forged written prescription for such substances, dated the 
day of , 19 , on W"lich the said JOHN OOE had forg_ed __ the __ 
signature of -- , a registered practioner, the said 
prescription, as so forged and falsely made , being of the following 
description and tenor: 

[set out oopy] 

(Title 21, united States Cbde, section 843(a) (3)) 

Note 

See notes, USAM 9-102.029, supra. 

9-102.035 Controlled Substances - Punches, Dies, Plates, etc. 

On or about the day of , 19 , in the 
District of , JOHN OOE knowingly and inte_n..,....t ..... io-n-a"""'1'""1,.....y-,-am-
without authorization, did [make] [distribute] [{X>ssess] a [punch] [die] 
[plate] [stbne] designed to print, imprint and reproduce the identifying 
mark, " ," upon the labeling of the inunediate oontainer 
of a drug, that is, , a ~hedule [I] [II) [III] [IV] [VJ 
controlled substances, ~ as to render such drug a oounterfeit substance, 
the said identifying mark being the trade name of Richard Roe, Inc., ~ 
registered [manufacturer] [distributor] of said drug. 

(Title 21, united States Cbde, section 843(a) (5)) 

9-102.036 Controlled Substances - Use of Communication Facilities in 
Conunitting Felonies 

On or about the day of , 19 , in the 
District of , JOHN OOE knowingly and int_e_n_t-io_n_a_l_l_y_d-id-
use a camnun1cation fac1l1ty, that is, a public telephone, in facilitating 
the knowing and intentional im{X>rtation, by Richard a:>e, of grams 
of , [a ~hedule (I) (II) oontrolled substance] [a 
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schedule (III) (IV) (V) narcotic drug controlled substance] into the 
United States, a felony under Title 21, United States Code, section 
952 (a), in that JOHN OOE used said telephone to transmit the said Richard 
.Ebe at , , a conmunication informing 
Richard Roe that he, the said JOHN DOE, had sold the said controlled 
substance to individuals in the United States. 

(Title 21, united States <Dde, sections 843(b), 952(a)) 

Note 

"canmunication facility" also includes the mail, telephone, wire, 
radio, etc. 

9-102.037 Controlled Substances - Simple Possession 

On or about the day of , 19 , in the 
District of , JO_,HN,,_""'"oo=E~un--=-lawf ully, knowin_g.,,....ly_and_..,,---.-in.....,t __ e_n--
tional ly did ,EX>ssess milligrams of , a s:=hedule [I] [II] 
[III] [IV] [V] controlled substance. 

(Title 21, united States <Dde, section 844(a)) 

Note 

A first offense is a misdemeanor \\bich is chargeable by information. 

9-102.038 Controlled Substances - Attempts to Canmit Title 'IWo Offenses 

On or about the day of , 19 , in the 
District of , JOHN OOE knowingly and int-e-nt_i,....'o_n_a..,,.l.,,..ly_d....,i~d 

attempt to distribute grams of , a [schedule (I) 
(II) (III) (IV) (V) oontrolled substance], contrary to Title 21, united 
States <Dde, section 84l(a) (1). 

(Title 21, united states <Dde, sections 84l(a) (1), 846) 

9-102.039 Controlled Substances - Conspiracy to Canmit Offenses 

1. Fran on or about the day of , 19 , arrl 
continuously thereafter up to and including the date of the filing of this 
indictment, in the District of , arrl 
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else\\bere, JOHN OOE, RICHARD ROE and , the defendants 
herein, wilfully and knowingly did combine, conspire, confederate and 
agree together, with each other, and with diverse other i;:iersons whose 
names are to the Grand Jury unknown, to (state the offense-object of the 
conspiracy) in violation of Section , Title , 
United States Cbde. 

2. It was part of said oonspiracy that the defendants and conspir-
ators ~uld , etc. 

3. It was further a part of said oonspiracy that the defendants and 
co-oonspirators ~uld , etc. 

Note 

'!his statute does not require an overt act as does section 371. 
u. s. Attorneys, however, usually include such acts to outline the s::oi;:ie of 
the oonspiracy and its broad factual canponents. If overt acts are not 
included, the ways and means by \\bich the oonspiracy was to be carried out 
must be set forth in as much detail as the factual situations (paragraphs 
2 and 3 in the above fonn) • 

9-102.040 continuing Criminal Enterprise 

From .1 or about the day of , 19 , and oontinuously 
thereaft- . up to and including the day of - , 19 , in the 

· District of , JOHN OOE unlawfully, 
~~...--~~--,:--:,...-,-

knowingly and intentionally violated section , Title 21, lhited 
States Cbde, as alleged in count of this indictment (said oount 
being incorfx:>rated herein by reference) , which violation was part of a 
continuing series of violations of the Q:>ntrolled Substances Act, Ti tle 
21, united States Code, section 801, et seq. [and/or the Controlled 
Substances Imfx:>rt and Exfx:>rt .Act, Title 21, United States Code, section 
951, et s7q.], undertaken by JOHN OOE in concert with at least f ive ot her 
i;:iersons w1 th resi;:iect to \\born JOHN OOE occupied a i;osi tion of organizer , a 
sui;:iervisory fx:>Sition, and any other i;osition of management, and from \\bich 
such continuing series of viol ations JOHN OOE obtained substantial income 
and resources, in violation of section 848, Title 21, lhited States Cbde. 

Note 

'!he Criminal Division takes the i;osition that an indictment brought 
under 21 u.s.c. §848 should oontain a forfeiture paragraph regardless of 
whether the government intends to seek forfeiture of any proi;:ierty. Thus, 
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21 u.s.c. §848 indictments should cx:>ntain a forfeiture fl3.ragraph (relating 
to property described in §848(a) (2)) even when the government does not 
seek forfeiture. The Criminal Division's fOSition is based on the 
decision in United States v. Hall, 521 F.2d 406, (9th Cir. 1975). In 
Hall, a general smuggling (18 u.s.c. §545) indictment was ordered 
dismissed because it did not contain language indicating that the 
government intended to seek forfeiture of two diamond rings involved in 
the case. 'Ille Criminal Division believes that the Hall rationale might be 
held applicable to prosecutions under 21 u.s.c. §848 if the government 
neglects to a:ld a forfeiture fl3.ragraph to the indictment. The Criminal 
Division disagrees with the Hall holding. 'Ille Division believes that the 
proper remedy in cases where--a--forfeiture fl3.ragraph is improperly omitted 
from the indictment is merely to preclude forfeiture. However, the 
Division believes that the risk of dismissal tnder Hall is not worth the 
comparatively little additional effort required to add a forfeiture 
paragraph to a §848 indictment. Questions about appropriate forfeiture 
language should be a:ldressed to the Narcotic and Dangerous Drug Section. 

When a jury finds that specific property is subject to forfeiture r 
judgment should be entered in accordance with Rule 32(b) (2), Federal Rules 
of Criminal Procedure. 

9-102.041 Controlled Substances - Importation for Transshipment of 
Schedule I Substances Without Prior Approval 

On or about the day of , 19 , in the 
District of , JOHN OOE knowingly and int_e_n_t-io_n_a_l_l_y_d_i_d 
im.[X>r.t into the United States, without prior writt~~pp~oval of the 
Attorney General or his delegate, . grams of '____ , a 
schedule I controlled substance, for transshipment from the United States 
to , the said substance having been ro im.EX>rted and 
transshipped for other than scientific, medical and other legitimate 
purfOse in the said cx:>untry of -------
(Title 21, united States Code, sections 954(1) (A), 961) 

Note 

'!he statute requires prior written approval of the Attorney General 
whi l e the regulations (21 C.F.R. §1312.3l(g)) provide that if the approval 
is not given within 21 days (27 days in rome circumstances), it shall be 
deemed approved. 

See USAM 9-102.038, supra. 
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9-102.042 Controlled Substances - Transshipping and Transferring Schedule I 
Substances Without Prior Approval 

en or about the day of , 19 , in the 
District of , JOHN OOE knowingly and in t-e-n-t1.,....· o_n_a_l_l_y_d. id 
transfer and transship, without prior written approval of t he Attorney 
General or his delegate, grams of , a ochedule I 
controlled substance, from a private aircraft, Iegistration It:>. , 
to Flight Number of Airlines for immediat e 
exportation of said substance to , for other than ocien-
tific, medical or other legitimate purposes in the said rountry of ---
(Title 21, lh'lited States Code, sections 954(1) (B), 961(2)) 

Note 

See notes, USAM 9-102.037, supra. 

9-102.043 Controlled Substances - Importation for Transshipment Without 
Advance tbtice 

en or about the day of , 19_, in the --.----=-=-...,,..,..-=-
District of , JOHN OOE knowingly and intentionally did 
import into the United States grams of , a 
schedule [II] [III] [IV] controlled substance, for transshipnent from the 
United States to · , JOHN OOE not having given c.rlvance 
written l'X)tice of such unportat1on to the Attorney General or his delegate 
as required by Title 21, United States Code, section 954, and in 
accordance with Iegulations issued hereunder {Code of Federal Regulations, 
Title 21, section 1312.32). 

{Title 21, th'lited States Cbde, sections 954(2), 961) 

Note 

see form, USAM 9-102.040, supra. 

9-102.044 Controlled Substances - Transshipnent of Schedule II, III, or 
IV Substances Without Advance N:>tice 

en or about the day of , 19 , in the 
District of --- , JOHN OOE knowingly and int_e_n,....t .... io_n_a_,1,...,1,_y___,d,...i-=-a 
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transfer and transship grams of , a schedule 
[II] [III] [IV] controlled substance, from the vessel SS -._,......,....,...---.,,.--...-
to the vessel SS for inunediate exp:>rtation of such 
substance to , JOHN IX)E not having given crlvance written 
notice of such transfer and transshipnent to the Attorney General or his 
delegate as required by Title 21, ll'lited States Code, section 954, and in 
accordance with R:!gulations thereunder (Code of Federal Regulations, Title 
21, section 1312.32). 

(Title 21, United States Cbde, sections 954(2), 961) 

9-102.045 Controlled Substances - Manufacture, Distribution, or Posses
sion with Intent to Manufacture or Distribute Controlled 
Substances on Board United States vessels 

01 or about the day of , 19 , while aboard the 
vessel (name) --- --,-a-ve_s_s_e_l-of the United States, with 
(city of port of entry) , in the District of 

, being the first place to which the defendant[s] 
-w-a-s/_,,we_r_e--:-b-ro_ug_,h.....,t-,__,.t .... he-d ..... e~f end ant [ s) , 
did knowingly and intentionally [manufacture] [distribute] [possess with 
intent to distribute or manufacture) a controlled substance, that is 

, a schedule [I, II, III, IV, VJ controlled 
__,.,...~ 

--,........,---,---.-~.,......----.,..........---=-substance in violation of Title 21, Ulite<l States Code, section 955a(a). 

(Title 21, United States Code, section 955a(a)) 

9-102.046 Controlled Substances - Manufacture, Distribution, or Posses
sion with Intent to Manufacture or Distribute Controlled 
Substances by a Citizen of the United States on Board Any 
Vessel 

01 about the day of , 19 , JOHN IX)E, a citizen of 
the United States, while on board the vessel (name) , did 
knowing ly and intentionally [manufacture] [distribute] [possess with 
intent to distribute or manufacture] a controlled substance, that is 
(identified substance) , a schedule [I, II, III, IV, V) 
controlled substance in violation of Title 21, United States Code, section 
955a(b). 

(Title 21, United States Code, section 955a(b)) 
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9-102.047 Controlled Substances - Manufacture, Distribution, or Posses
sion with Intent to Manufacture G:ir Distribute Control led 
Substances on Ebard a Vessel Within the Customs waters of the 
United States 

On or about the day of , 19 , while aboard the 
vessel (name) --- , withl!l the customs ....aters of the 
United States, with (city of port of entry) , in the ....,..._.,,_,,-..,.._. 
District of , being the first place to W'iich the 
defendant[s] was/were brought , the defendant[sl , 
did knowingly and intentionally [manufacture] [distribute] [possess with 
intent to distribute or manufacture] a controlled substance, that is 
(identified substance) , a s:hedule [I, II, III, IV, V] 
controlled substance in violation of Title 21, lllited States Cbde, section 
955 (a) (c). 

(Title 21, united States Cbde, section 955(a) (c)) 

9-102.048 Controlled Substances - Irnfl)rting Into the O.lstoms 'Ierritory of 
the United States Schedule I or ii Substances and Narcotic 
Drugs in Schedules III, IV, or V 

On or about the day of , 19 , in [the 
District of ] , JOHN OOE knoli7ingly and inte_n_t~io_n_a_l_l_y_d~id-

irnfl)rt qrams of , a [schedule (I) (II) 
controlled substance], [a Schedule (III) (IV) .(V) narcotic drug oontrolled 
substance], into the customs territory of the United States from , 
a place outside such territory, but within the United States, contrary to 
Title 21, united States Cbde, section 952(a). 

(Title 21, united States Cbde, sections 952(a), 960(a) (1)) 

Note 
.' 

"customs territory of the United States" is defined by 21 u.s.c. 
§951 (a) (2). 

"United States," in a geographic sense, is defined in 21 U. s.c. 
§802(26). 

See form, USAM 9-102.042, supra. 
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9-102.049 Controlled Substances - Importing r.t>nnarcotic Substances Into 
the customs rrerritory of the United States 

On or about the day of , 19 , in [the 
District of ], [the District of Cb_l_um_b_i_a~]-,-[t~h~e 

District of (Puerto Rico}], JOHN DOE knowingly and intentionally did 
imFQrt grams of , a ochedule [III] [IV] [VJ 
nonnarcotic controlled substance, into the customs territory of the United 
States from , a place outside of such territory but 
within the United States, contrary to Title 21, United States Code, 
section 952 (b) • 

(Title 21, united States Cbde, sections 952(b), 960(a) (1)) 

Note 

"customs territory" of the United States is defined in 21 u.s.c. 
§951 (a) (2). 

See form, USAM 9-102.043, supra. 

9-102.050 Controlled Substances - Importing Into the United States 
Schedule I or II Substances and Narcotic Drugs in Schedules 
III, IV or v 

On or about the day of , 19 , in the 
District of --- , Ji....,.O_H_N_OO_E__,..kn-owingly and int-e-nt,,_i.--o_n_a.,,...l,,....ly__,d,,...,i-=-d 
irnFQrt grams of , a [schedule (I) (II) con-
trolled substance], [a ochedule (III) (IV) (V) narcotic drug controlled 
substance], into the United States from contrary to Title 21, 
United States Cbde, section 952(a). 

(Title 21, united States Cbde, sections 952(a), 960(a) (1)) 

Note 

"United States " in a geographic sense, is defined in 21 u.s.c. 
§802(26). 

See form, TJSAM 9-102.044, supra . 
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9-102.051 Controlled Substances - Imp:>rting f'bnnarcotic Substances Into 
the United States 

en or about the day of , 19 , in the 
District of , JOHN OOE knowingly and int-en_t_,i,-o_n_a..,...,11==-y--=d,...,..id-=-
imp:>rt grams of , a ~hedule [III] [IV] [VJ 
nonnarcotic controlled substance, into the United States from ------contrary to Title 21, United States Cbde, section 952(b). 

(Title 21, United States Cbde, sections 952(b), 960(a) (1)) 

Note 

"United States," in a geographic sense, is defined in 21 u. s.c. 
S802(26). 

9-102.052 Controlled Substances - Imp:>rting Into the customs 'Ierritory of 
the United States by Unregistered Imp:>rters 

en or about the day of , 19 , in [ 
District of ], [the District of--COlumbi-a~]-,...,[~t~h-e-D~1~.s~t-r~i-c~t 
of Puerto Rico], JOHN OOE knowingly and intentionally did imp:>rt ,_.....,,.....,,.. 

grams of , a ~hedule [I] [II] [III] [IV] [V] 
controlled substance, into the customs territory of the United States from 
~-,----.,-----

, a place outside of such territory but within the United 
St ates, contrary to Title 21, thited States Cbde, section 957(a) (1) . 

(Title 21, Ulited States Cbde, sections 960(a) (1), 957(a) (1)) 

Note 

"Customs territory of the United States" is defined by 21 u.s.c. 
S951 (a) (2); "United States" in a geographic sense by 21 u.s.c. S802 (26). 

See form, USAM 9-102.046, supra. 

9-102.053 Controlled Substances - Importing Into the United States by 
Unregistered Imp:>rters 

en or about the day of , 19 , in the 
District of , JOHN OOE knowingly and int-en-t"""'i.-o_n_a-=-11,,,_y___,d,...,..id~ 

imp::>rt grams of , a ~hedule [I] [II] [III] [IV] 
[V] controlled substance into the United States from 
contrary to Title 21, thited States Cbde, section 957(a) .-.,.......,------~ (1). 

(Title 21, Ulited States Cbde, sections 957(a) (1), 960(a) (1)) 
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Note 

"United States," in a geographic sense, is defined in 21 u.s.c. 
§802(26). 

9~102.054 Controlled Substances - Manufacture or Distribution for 
Puqx:>ses of Unlawful Importation 

1. 01 or about the day of , 19 , in the 
District of , JOHN OOE, at (a place outside -th.,....e_t_e_r_r_,.i--
torial jurisdiction of the United States), did [manufacture] [distribute], 
contrary to Title 21, united States Cbde, section 959, grams of 

, a s::hedule [IJ [II] controlled substance, JOHN 
-00-E~ .... [t_,.h_e_n__..,i-nt_e_n_d~i-n_g __ th~a-t-such substance be unlawfully imported into the 
United States] [then knowing that such substance would be unlawfully 
imported into the United States]. 

2. '!he District of was the i;oint of 
entry ..tiere JOHN OOE entered the United States following conmission of the 
aforesaid offense. 

(Title 21, united states Cbde, sections 959 [IJ [II], 960 (a) (3)) 

Note 

•united States," in a geographic sense, is defined in 21 u.s.c. 
§802(26). 

9-102.055 Controlled Substances - Exporting Schedule I and II Controlled 
Substances and Schedule III or IV Narcotic Drug Controlled 
Substances 

Q1 or about the day of , 19_, in the ------
District of . , JOHN OOE knowingly and intentionally 
did export from the United States to the Republic of , 
contrary to Title 21, united States Cbde, section 957, and a Regulation 
thereunder (Ccx:le of Federal Regulations, Title 21, section 1312.2l(a)), 
--:---:--

grams of , a [schedule (I) (II) controlled 
substances] [schedule (III) (IV) narcotic drug controlled substances] , 
there oot then being in effect, with respect to JOHN OOE, a registration 
as an exporter of such substance or an exemption from such registration. 

(Title 21, united States Cbde, sections 957(a) (2), 957(b) (1), 957(b) (2), 
960 (a) (1)) 
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Note 

'!he above form covers extnrtation by unregistered exporters of the 
substance described therein. If the facts involve an exportation by a 
registered extnrter without a permit issued pursuant to 21 c.F.R. 1312.21, 
21 u.s.c. §953(a) (5) applies. 

See form, USAM 9-102.049, supra. 

9-102.056 Controlled Substances - Exporting Schedule III or IV rbn
narcotic Controlled Substances or Schedule V Controlled 
Substances 

On or about day of , 19 , in the 
District of , JOHN OOE knowingly ana·~in_t_e_n_t....,i_o_n_a_l_ly-d""'i~d 

export from the United States to the Republic of , 
contrary to Title 21, united States Cbde, section 957, and a Regulation 
thereunder (Code of Federal Regulations, Title 21, United States Code, 
sections 1312.2l(b)), grams of , a [schedule (III) 
(IV) nonnarcotic controlled substance] [schedule V controlled substance], 
there not being in effect, with respect to JOHN OOE, a registration as an 
exporter of such substance or an exemption from such registration. 

(Title 21, United States Cbde, sections 957 (a) (2), 957 (b) (1), 957 (b) (2). 
960 (a) (1)) 

Note 

See note, USAM 9-102.048, supra. 

9-102.057 Controlled Substances - Bringing or Possessing on Board 
Aircraft, etc., Arriving in or Departing from the United 
States 

On or about the day of , 19 , in the 
District of ---- , JOHN OOE knowingly and int-e-nt-1~0-n-a=-11,,__y__,d,..,.1d..,,. 

[bring] [possess], contrary to Title 21, united States Cbde, section 955, 
___ kilograms of , a [schedule (I) (II) controlled 
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substance], [schedule (III) (IV) narcotic drug controlled substance], on 
board an airc raft, that is, Flight It>. of 
Airlines then [arriving] [departing from] the United 

~-,-~~~

States, 
~~~~

the sa
~

i d 
substance not then being a i;:art of the cargo entered in the manifest for, 
or i;:art of the supplies of, said aircraft. 

(Title 21, united States Code, sections 955, 960(a) (2)) 

Note 

See form, USAM 9-102.051, supra. 

9-102.058 Controlled Substances - Bringing or Possessing on Board 
Aircraft, etc. Arriving in or Departing from the Customs 
Territory of the United States 

On or about the clay of , 19 , in [the 
District of ] [the District of ColLnnbia]--=-[.....,th,_.e-D-=-i-st-r""""'i=-c-t 
of Puerto Rico] knowingly and intentionally did [bring] [i:ossess] contrary 
to Title 21, united States Code, section 955 kilograms of , 
a [schedule (I) (II) controlled substance], [schedule (III) (IV) narcotic 
drug controlled substance], on l:x:>ard an aircraft, that is Flight It>. 
of Airlines then [arriving] [departing from] the customs territory ~-

of the United States, said substance not then being a part of the cargo 
entered in the manifest for, or i;:art of the supplies of, said aircraft. 

(Title 21, united States Code, sections 955, 960(a) (2)) 

Note 

"customs territory of the United States" is defined by 21 u.s.c. 
§802 (26). 

9-102.059 Controlled Substances - Attempts and Conspiracy to Comnit Title 
III Offenses 

See form, USAM 9-102.034, supra. 
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9-102.060 Information O'larging Prior Offenses 

UNITED STATES 

v. 

JOHN OOE 

INFORMATION 

Section 851 of Title 21 u.s.c., 
relating to indictment , 
C.F. filed the day 
of 19 

I, United States Attorney for the 
District of , do accuse the defendant above ..,.------~ named, who 
was charged on the day of , 19 , in the 
District of with - ------,-i-n 
violation of Title 21, united States (})de, section , of 
having been previously ex>nvicted as herein below de-sc-r1~.b-ed_: ___ ~-

The said defendant, on or about the day of , 19 , ----- ------in the District of was ~ duly 
convicted of , etc. 

9-102.061 Civil Penalty O:mplaint 

UNITED STATES CF AMERICA 
Plaintiff 

v. 

JOHN OOE AND RICHARD ROE 
t/a ATIAS PHARMACY 

Defendants 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Civil Action It>. 

COMP IA INT 

The plaintiff, UNITED STATES CF AMERICA, by and through its atto ·:1e:r, 
I united states Attorney for the 

.... D ..... i-st,_r_,1,.....c_,.t- 0-=f------ , alleges upon inform_a_t~1o_n_an_d_be_l_1~e-f 

as follows: 
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1. '!'his is a civil action brought by plaintiff to recover civil 
penalties resulting fran defendants' violation of sections 827, 828, 829 
and 842(a) of Title 21, United States Code. Plaintiff also seeks an 
injunction against further violations of these sections. 

. 2. '!'his court has jurisdiction pursuant to Title 21, United States 
Code, sections 842(c) (1), 882(a) and Title 28, United States Code, 
sections 1345, 1355. 

3. ATIAS :RIA.RMACY is a retail P,armacy located at 
Street, , within the jurisdiction -.,,....--,-,----~ of this Court. 

· 4. ATIAS :RIA.RMACY is a partnership owned by JOHN DOE and RICHARD 
ROE. JOHN [X)E resides at -.,,.-.---.,.-...-------,,. Street, 
ATLAS :RIA.RMACY is registered with the Drug Enforcement ---=--__,.....--~-~ Jlrlrnin1stration as a 
retail P,armacy under number '!'he firm is also registered 
with the State Ibara of as an a{X>thecary under number ----

5. Between , 1975, and 
, 1975, the Drug Enforcement Jldrninistration 

-=-------~~--~~-conducted an crlmm1strat1ve inspection of the premises of ATLAS PHARMACY 
pursuant to Title 21, Ulited States Code, sections 822(f), 880(a), (b) and 
Title 21, Code of Federal Regulations, sections 1315.01 through 1316.13. 
'!'he inspection revealed the following violations of Title 21, united 
States Code, sections 827, 828, 829 and 842(a). 

FAILURE 'ro KEEP COMPLETE AND ACOJRATE RECORDS 

6. (Two Violations) An audit \\as conducted at ATLAS :RIAR-iACY of two 
pharmaceutical preparations. '!'he audit period extended fran the close of 
business on , 1973, through the close of business on 
=-..,..-----,---,,.....-~ 

, 1975. 'rt'ie first substance audited as Preludin 75 mg. 
Enduret capsules, which contain }ilenmetrazine and its salts. The other 
substance audited was Ritalin 20 mg. tablets which contain methyl
phenidate. Phenmetrazine and methylphenidate are substances listed in 
schedule II of the Controlled Substances Pct. See Title 21,Ulited States 
Code, Section 812, and Title 21, Code of Federal Regulations, section 
1308.12 (d). '!'he audit oonducted by the Drug Enforcement Administration 
revealed a surplus of 36,510 Preludin 75 mg. Enduret capsules and a 
surplus of 4,224 Ritalin 20 mg. tablets. The surplus of these drugs 
resulted fran the failure of JOHN OOE and RICHARD ROE, t/a ATLAS FHARMACY, 
to prepare and maintain ccmplete and accurate records reflecting receipt 
and distribution of the two drugs, in violation of Title 21, lhited States 
Code, sections 827(a) (3), 842(a) (5) and Title 21, Code of Federal 
Regulations, section 1304.24. 
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FAILURE 'ro RETAIN OFFICIAL ORDER FORMS 

7. (One Violation) '!he Drug Enforcement Jldministration audit also 
showed that JOHN OOE and RICHARD .OOE, t/a ATLAS mARMACY' failed to keep 
available for inspection for a two-year period official order forms 
showing receipts of controlled substances, in violation of Title 21, 
United States Cbde, sections 828(c) (2), 842(a), and Title 21, Code of 
Federal Regulations, section 1305.13(c). 

IMPROPER FILLING OF PRESCRIPTIONS 

8. (Seventy-Six Violations) The Drug Enforcement Administration 
audit further showed that JOHN OOE and RICHARD ROE, t/a ATLAS PHARMACY, 
improperly filled seventy-six (76) prescriptions, in violation of Title 
21, united States Cbde, section 842(a) (1), and Title 21, Code of Federal 
Regulations, sections 1306.0S(a) and 1306.06. The improperly filled 
prescriptions are as follows: 

1.) Fifty-two (52) xeroxed prescriptions \'.hose numbers are: 

No. ----- It>. -----
No. ----- It>. It>. -----
No. ----- It>. It>. -----

2.) '!Wenty-four (24) prescriptions bearing the name of 

-----------, M.D. but not signed by 

-----------, M.D. '!he numbers of these 

prescriptions are: 

No. ----- It>. It>. -----
No. ----- It>. -----

(etc.) 
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WHEREFORE, plaintiff requests that this court ENTER AN ORDER 
requiring: 

(a) that JOHN OOE and RICHARD ROE, t/a ATLAS PHARMACY, prepare and 
maintain complete and accurate records relating to the receipt and 
distribution of controlled substances, in accordance with Title 21, tllited 
States Cbde, section 827(a) (3), and Title 21, Cbde of Federal Regulations, 
sections 1304.24 and 1305.13 and 

(b) that JOHN OOE and RICHARD ROE, t/ a ATLAS PHARMACY, cease and 
desist from filling prescriptions in violation of Title 21, tllited States 
Code, section 842(a) (1), and Title 21, Code of Federal Regulations, 
sections 1306.05 and 1306.06. 

FUR'I'HER, plaintiff requests that this court -

Em:'ER JUDG1Em' for plaintiff in the amount of twenty-five thousand 
dollars ($25,000) for each and every violation described above, in 
accordance with Title 21, Ulited States Cbde, section 842(c) (1). 

United States Attorney 

By: 
Assistant 
~~~~~~~,.-~~~~~~~~~,.-~-

United States Attorney 

9-102.062 Consent Judgment, Injunction and Fine 

UNITED STATES CF .AMERICA 
Plaintiff 

v. 

JOHN OOE AND RICHARD ROE 
t/a ATIAS mARMACY 

Defendants 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Civil Action t>t>. 
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CONSENT JUDGMENT 
INJUN'.:TION AND FINES 

on , 19 , a CXl1lplaint for an injunction and 
civil penalty was filed in this court against the above defendants on 
behalf of the United States of America by , Ulited 
States Attorney for the District of 
'ltle CX'l1lplaint charged that the defendants, to wit, JOHN OOE and -----RICHARD 
ROE, t/a ATLAS PHARMACY, had failed to keep complete and accurate 
controlled substance records, had failed to retain official controlled 
substance order forms, and had improperly filled prescriptions for 
controlled substances, in violation of Title 21, United States Code, 
sections 827, 828, 829 and 842(a). 

In resix>nse to the summons and canplaint in this case, the defendants 
appeared through their attorney and consented to entry of an order 
granting an injunction and assessing a civil penalty. 

'!he court being fully a:lvised in this matter and on motion of the 
parties hereto, it is -

ADJUDGED, ORDERED and DECREED as follows: 

(1) '!hat the Cburt has jurisdiction of the subject matter of this 
suit and of the parties thereto, 

(2) That the complaint states a cause of action against the 
defendants and that the unlawful acts alleged in the complaint have been 
camnitted by the defendants, 

(3) That the drugs referred to in the complaint are controlled 
substances within the scope of the Controlled Substances Act, Title 21, 
United States Cbde, section 812. 

It is further ADJUDGED, ORDERED and DECREED that: 

(1) '!he injunction requested in the complaint be and the same is 
hereby granted and that the defendants, their officers, agents and 
employees are hereby ordered to: 

(a) prepare and maintain canplete and accurate records relating to 
the receipt and distribution of controlled substances, in accordance with 
Title 21, United States Cbde, section 827(a) (3), and Title 21, Code of 
Federal Regulations, section 1304.24. 
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(b) retain for inspection for a two-year period official order forms 
showing receipts of controlled substances pursuant to Title 21, United 
States Cbde, section 828(c) (2), and Title 21, Cbde of Federal Regulations, 
sections 1305.13, and 

(c) cease and desist improperly filling prescriptions in violation 
of Title 21, united States Cbde, section 842(a) (1), and Title 21, Code of 
Federal Regulations, sections 1306.05 and 1306.06. 

It is further ADJUDGED, ORDERED and DECREED THAT THE DEFENDANTS 
WITHIN ten (10) days fran the date of issuance of this Order execute and 
file with the Clerk of this ():)urt a good and sufficient penal bond with 
surety in the sum of thousand dollars ($ ,000), such bond being 
approved by this ():)urt and p:iyable to the United States of America, and 
conditioned on the defendants' abiding by and performing all the terms and 
cond i tions of this Order and such further Orders and Decrees as may be 
entered in this proceeding. 

The United States Attorney on being advised by a duly authorized 
representative of the Drug Enforcement Administration that the conditions 
of this injunction have been canplied with after the expiration of one (1) 
year shall transmit such information to the Clerk of this Court. 
Thereupon, the bond given in this proc~eding shall be cancelled and 
discharged. 

It is also ADJUDGED, ORDERED and DECREED that this Court expressly 
retains jurisdiction to issue such further decrees and orders as may be 
necessary to properly disrnse of this proceeding. Should the defendants 
fail to abide by and perform all the terms -and conditions herein set 
forth, or of such further order or decree as may be entered in this 
proceeding, or of said bond, then said bond shall on m:::>tion of the United 
States of America be forfeited and judgment entered thereon. 

Finally, it is AnJUDGED, ORDERED and DECREED that the defendants pay 
a civil penalty to the United States of America in the amount of 
thousand dollars ($ ) • ----

Dated at this day 
---~-- --~ 

of ---- - , 19 ---

United States District Judge 
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. We hereby consent to entry of the foregoing judgment. 

United States Attorney 

By: 
Assistant 
~-.-~~~-....---::---.,,...~~~~

United States Attorne
~~~ 

y 

Attorney for Defendants 

(Title 21, united States OX!e, section 843) 
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9-103.000 DRUG RELATED LEGISLATION OF 1984 

9-103.100 CONTROLLED SUBSTANCE REGISTRANT PROTECTION ACT OF 1984 

9-103.110 Overview 

The Controlled Substance Registrant Protection Act of 1984, Pub. L. 
No. 98-305, 98 Stat. 221 (1984), which is codified at 18 u.s.c. §2118, 
provides criminal penalties for certain theft offenses (e.g., robbery, 
attempted robbery, burglary, attempted burglary, and conspiracy to commit 
robbery or burglary) directed against persons or establishments registered 
with the Drug Enforcement Administration under Section 302 of the 
Controlled Substance Act (21 u.s.c. §822). The Act was signed on May 31, 
1984, and applies to all acts and violations occurring after the date of 
enactment. 

The Act is intended to combat the large number of burglaries and 
robberies directed against DEA registrants (estimated to be in excess of 
5,000 per year) by authorizing federal participation in the investigation 
and prosecution of such offenses. At the same time, however, the 
legislative history indicates that Congress recognized that these crimes 
are primarily state and local concerns. Federal jurisdiction has been 
limited, therefore, to only the most serious cases, and such federal 
involvement is intended to supplement, and not to supplant, state and 
local efforts. 

Investigative and prosecutive guidelines (~ USAM 9-103.130, infra.) 
have been issued which also serve to limit the involvement of federal 
authorities in these matters. For example, although the statute requires 
a $500 cost (replacement value) for the stolen controlled substances as 
one of the jurisdictional conditions precedent in 18 u.s.c. §2118(a), the 
guidelines include a $5,000 amount as a precedent to the initiation of 
federal involvement where there is neither an interstate nexus nor death 
or significant bodily injury to another person. It is also made clear in 
these guidelines that it is the responsibility of local law enforcement 
authorities to respond to the scene of an offense covered under the Act, 
and that only after notification from the responding local law enforcement 
agency will the FBI become involved in the matter. 

9-103.120 Analysis and Discussion 
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9-103.121 Taking or Attempted Taking of a Controlled Substance 

Subsection (a) of the Act prohibits the taking, or attempted taking, 
by force, violence, or intimidation of any material or compound that 
contains a controlled substance belonging to or which is in the care, 
custody, control, or possession of a DEA registrant. Federal jurisdiction 
attaches whenever: 

A. The replacement cost of the material or compound is not less than 
$500; 

B. The offender traveled in interstate or foreign commerce or used a 
facility in interstate or foreign commerce to facilitate the taking or 
attempted taking; or 

c. A person other than the offender was killed or suffered 
significant bodily injury as a result of the taking or attempted taking. 

Persons convicted under this provision can be imprisoned for not more 
than twenty years, fined not more than $25,000, or both, unless they 
qualify for enhanced punishment under the provisions of subsection (c), 
discussed infta. 

9-103.122 Entering, Attempted Entry, or Remaining on the Premises 

Subsection (b) of the Act prohibits the unauthorized act of entering, 
attempting to enter, or remaining in the business premises or property 
(including conveyances and storage facilities) of a DEA registrant with 
the intent to steal a material or compound containing a controlled 
substance. Federal jurisdiction attaches whenever: 

A. The replacement cost of the controlled substance is not less than 
$500; 

B. The offender traveled in interstate or foreign commerce or used a 
facility in interstate or foreign commerce to facilitate the burglary; or 

c. A person other than the offender was killed or suffered 
significant bodily injury as a result of the entry or attempt. 

Persons convicted under this provision may be imprisoned not more 
that twenty years, fined not more than $25,000, or both, unless they 
qualify for enhanced punishment under subsection (c), discussed infra. 
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9-103.123 Enhanced Penalties for Use of Deadly Weapon or Where Death 
Results 

Subsection (c)(l) of the Act provides for enhanced penalties whenever 
in the course of violating subsections (a) or (b) the perpetrator uses a 
deadly weapon or device to assault any person or to place any person's 
life in jeopardy. Offenders can be imprisoned for not more than 
twenty-five years, fined not more than $35,000, or both. 

Similarly, subsection (c)(2) provides for enhanced penalties whenever 
in the course of violating subsections (a) or (b) the perpetrator kills 
any person. Offenders can be imprisoned for any term of years or life, 
fined not more than $50,000, or both. 

9-103.124 Conspiracy 

Subsection (d) of the Act proscribes the conspiring between two or 
more persons to violate subsections (a) or (b) whenever one or more of the 
conspirators commits any overt act to effect the object of the conspiracy. 
Offenders can be imprisoned not more than ten years, fined not more than 
$25,000, or both. These penalties are considerably greater than the 
penalties available for violation of the general conspiracy statute (18 
u.s.c. §371). 

9-103.130 Investigative and Prosecutive Guidelines 

The following investigative and prosecutive guidelines for the 
Controlled Substance Registrant Protection Act of 1984 have been adopted 
by the Department of Justice. 

9-103.131 Investigative Guidelines 

In cases where there is dual federal and state jurisdiction, the FBI 
will investigate or otherwise assist local law enforcement agencies in the 
following situations: 

A. When death or significant bodily injury occurs or there is a 
significant possibility that death or serious bodily injury could occur; 

B. When large quantities of controlled substances are involved, in 
accordance with local quantity or monetary criteria for federal 
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investigation of other controlled substance offenses, but in no event at a 
level below a value of $5,000; 

C. When a suspect, is a Class 1 or 2 DEA violator or other federal 
target; 

D. When the facility burglarized or robbed is a manufacturing or 
distribution center (e.g., a warehouse); or 

E. When interstate activity is involved. 

It will be the responsibility of the local law enforcement agency to 
respond to the scene of an offense covered under the Act and conduct the 
preliminary investigation. The local law enforcement agency will then 
notify the FBI to the existence of any of these situations. 

In cases of mutual interest to the FBI and DEA, these agencies will 
exchange information and ensure that investigative efforts are 
coordinated. 

9-103.132 Prosecutive Guidelines 

U.S. Attorneys will be required to obtain approval from the Assistant 
Attorney General of the Criminal Division prior to instituting grand jury 
proceedings, seeking an indictment, or filing an information for any 
offense proscribed under the Controlled Substance Registrant Protection 
Act of 1984. The following factors will be critical in considering 
whether to grant approval: 

A. The most suitable forum for prosecution due to the available 
penalties, rules on the admissibility of evidence, and relative 
availability of resources; 

B. The existence of other federal or state charges; 

c. Whether interstate activity is involved; 

D. Whether a principal defendant is a Class 1 or 2 DEA violator or 
other federal target; 

E. Whether a large-scale drug trafficking operation is involved; and 

F. The att.itude of the local prosecutor toward a federal prosecutor. 
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9-103.140 Criminal Division Approval 

In order to ensure uniform application of the new law and to monitor 
its use as required by Congress, the Criminal Division must review and 
approve all prosecutive action (~, indictments, informations) related 
to 18 u.s.c. §2118. 

Requests for prosecution should include: 

A. A summary of why prosecution in federal court is preferred to 
state court proceedings; 

B. Whether there are any other outstanding state or federal charges; 

c. The interstate nexus, if any; 

D. The significance of the violator(s) and the operation; 

E. The quantity and dollar value (viz., replacement cost) of the 
drugs involved; 

F. Any prior state or federal arrest/conviction record of the 
defendant(s); 

G. Whether injury or death to the registrant is involved; 

H. The relative potential punishment for the offense(s) in state and 
federal court; 

I. The position of the state of local prosecutor to the proposed 
federal prosecution of the defendant(s); 

J. The point at which the FBI became involved in the case, and the 
percentage of the investigation which is federal and the percentage which 
is state or local; and 

K. Other pertinent factors. 

Requests for approval will be processed through the Narcotic and 
Dangerous Drug Section of the Criminal Division, P.O. Box 521, Ben 
Franklin Station, Washington, D.C. 20044-0521. When time is o f the 
essence, however, such approval can be obtained as expeditiously as is 
necessary under the circumstances, which could be days or even hours. 
Questions concerning the authorization of prosecutions under the Act 
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should be directed to the Narcotic and Dangerous Drug Section, FTS 
724-7123. 

9-103.200 AVIATION DRUG-TRAFFICKING CONTROL ACT OF 1984 

9-103.210 Overview 

The Aviation Drug-Trafficking Control Act amends the Federal Aviation 
Act of 1958 and the Independent Safety Board Act of 1974 to: 

A. Require that the Federal Aviation Administration revoke the 
airman certificates of persons who utilize aircraft in the commission of a 
state or federal felony violation relating to a controlled substance or 
who utilize such aircraft to facilitate the commission of such offense; 

B. Require that the FAA revoke an owner's certificate of 
registration of an aircraft if such aircraft has been used with the 
owner's permission to carry out an activity, that is a state or federal 
felony violation relating to a controlled substance; 

c. Create a criminal penalty where a person serves in any capacity 
as an airman without an airman certificate in connection with the illicit 
transportation by aircraft of any controlled substance; 

D. Prevent the reissuance of a revoked certificate for a period of 
five years except in unusual circumstances; 

E. Expand the provision concerning forgery or alteration of 
aviation-related certificates to make the proscription applicable to 
anyone who "sells, uses, attempts to use, or possesses with the intent to 
use" such fraudulent certificate; and 

F. Increase the penalty for forgery or alteration of certificates, 
or the sale, use, attempted use, or possession with intent to use such 
certificate, as well as the false or misleading marking of an aircraft, 
where such violation involves a federal or state felony relating to a 
controlled substance. 

None of these provisions are applicable where the violation relates 
to the simple possession of a controlled substance. 
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The Act, Pub. L. No. 98-499, 98 Stat. 2312, was signed on October 19, 
1984, and applies to all acts and violations occurring after the date of 
enactment. 

9-103.220 Analysis and Discussion 

The Aviation Drug-Trafficking Control Act strengthens in several ways 
the ability of the Federal Aviation Administration (FAA) to deal with 
persons who utilize aircraft in the commission of an offense which is 
"punishable .by death or imprisonment for a term exceeding one year under a 
state or federal law relating to a controlled substance (other than a law 
relating to simple possession of a controlled substance)." 

9-103.221 Revocation of Airman Certificates 

Section 2 of the Act adds a new subsection (c) to 49 u.s.c. App. 
§1429, "Transportation, distribution, and other activities related to 
controlled substances," which states that the Administrator of the FAA 
(hereinafter "the Administrator") "shall issue an order revoking the 
airman certificates of any person" who (1) is convicted of a federal or 
state felony related to a controlled substance (other than simple 
possession) wherein an aircraft was used in the commission of the offense 
or to facilitate the commission of the offense (~, spotter plane, ferry 
to get participants to the drug transaction) and the person served as an 
airman or was on board such aircraft, or (2) is determined by the 
Administrator to have knowingly engaged in such a drug offense as 
delineated supra. In order to take advantage of this latter clause the 
Administrator must establish all of the elements of the criminal 
violation. However, the legislative history makes it clear that the 
concepts of administrative law, and not those procedures and standards of 
proof relating to criminal procedure, are to be applied. 

The provision further provides for a pre-revocation notice and 
hearing to the holder of the airman certificate, as well as an appeal to 
the National Transportation Safety Board (NTSB). Any revocation order 
shall be stayed upon the filing of an appeal with the NTSB unless the 
Administration advises that safety in air commerce or air transportation 
requires the immediate effectiveness of such order, which gives the NTSB 
60 days to dispose of the appeal. The Act further provides that the 
Administrator shall not revoke any certificate, and the NTSB shall not 
affirm any such revocation, if the holder of the certificate is acquitted 
of all criminal charges arising from such activity. 
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The legislative history indicates that this new revocation authority 
is in addition to the FAA's general authority to take appropriate action 
in matters where an airman violates the drug laws or FAA regulations on 
drugs. 

9-103.222 Reissuance of Airman Certificate 

Section 3 of the Act amends 49 u.s.c. App. §1422 by making the 
present subsection (b) into (b)(l) and adding a new subsection designated 
as (b)(2). New 49 u.s.c. App. §1422(b)(2) provides that the Administrator 
shall not issue an airman certificate to any person whose airman 
certificate has been revoked pursuant to 49 u.s.c. App. §1429(c) (see 
supra) during the five-year period beginning on the date of such 
revocation, except that a certificate may be issued after one year if, in 
addition to the findings required in subsection 1422(b)(l), the following 
two conditions are met: (i) the Administrator determines that the 
five-year revocation is excessive considering the nature of the offense or 
the act committed and the burden which revocation places on such person, 
and (ii) revocation for the five-year period would not be in the public 
interest. The determinations under clauses (i) and (ii) are not subject 
to administrative or judicial review. 

In addition, if a person whose airman certificate has been revoked is 
subsequently acquitted of all charges arising from such activity, or where 
the conviction which served as the basis for the revocation is reversed on 
appeal, the Administrator shall issue an airman certificate to such person 
"if such person is otherwise qualified to serve as an airman under this 
section." 

9-103.223 Revocation and Reissuance of Certificate of Registration 

Section 4(a) of the Act amends 49 u.s.c. App. §1401 by converting the 
present subsection (e) into (e)(l) and adding a new subsection (e)(2). New 
49 u.s.c. App. §1401(e)(2) provides that the Administrator shall revoke 
the certificate of registration issued to an owner under 49 u.s.c. App. 
§1401, as well as each other certificate of registration held by such 
owner, if the Administrator determines that such aircraft has been used to 
carry out or facilitate a state or federal felony drug offense (other than 
simple possession) and that the use of the aircraft was permi tted in such 
manner. To establish the knowledge of a corporate or other non-individual 
owner, the statute requires that the government show that "a majority of 
the individuals who control such owner or who are involved in forming the 
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major policy of such owner permitted the use of the aircraft with 
knowledge of such intended use." 

The revocation, appeal, and reissuance procedures to be used in 
matters involving certificates of registration are identical in all 
relevant ways to those pertaining to airman certificates, which are 
discussed supra. 

Section 5 of the Act adds a new subsection (q) to 49 U.S.C. App. 
§1472. New subsection 1472(q) provides a maximum punishment of a $25,000 
fine, imprisonment not to exceed five years, or both, for any person who 
knowingly and willfully serves in a capacity as an airman without an 
airman certificate authorizing him or her to serve in such capacity in 
connection with the knowing felonious transportation by aircraft of a 
controlled substance. 

9-103.224 Transporting Controlled Substances Without Airman Certificate 

Section 5 of the Act adds a new subsection (q) to 49 U.S.C. App. 
§1472. New subsection 1472(q) provides a maximum punishment of a $25,000 
fine, imprisonment not to exceed five years, or both, for any person who 
knowingly and willfully serves in any capacity as an airman without an 
airman certificate authorizing him or her to serve in such capacity in 
connection with the knowing felonious transportation by aircraft of a 
controlled substance. 

"Airman," as defined at 49 u.s.c. App. §1301, includes "any 
individual who engages, as the person in command or as pilot, mechanic, or 
member of the crew, in the navigation of aircraft while under way; ••• any 
individual who is directly in charge of the inspection, maintenance, 
overhauling, or repair of aircraft, aircraft engines, propellers, or 
appliances; and any individual who serves in the capacity of aircraft 
dispatcher or air-traffic control-tower operator." 

9-103.225 Criminal Penalties for Fraudulent Certificate, Etc. 

Section 6 of the Act amends 49 u.s.c. App. §1472 by converting the 
present subsection (b) (involving the forgery or alterations of 
certificates and false marking of aircraft) into (b)(l) and expanding its 
coverage to include anyone who "sells, uses, attempts to use, or possesses 
with the intent to use" a fraudulent certificate. The Act also creates 
new subsection 1472(b)(2), which increases the maximum penalty available 
for a 1472(b)(l) violation (viz., a $1,000 fine, imprisonment not to 
exceed three years, or both) toa $25 ,000 fine, five years imprisonment, 
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or both, in cases involving (b)(l) violations where the offense involves a 
federal or state felony violation relating to a controlled substance 
(other than that of simple possession). In the case of a person who sells 
a fraudulent certificate in violation of (b)(l), application of the 
enhancement provision in (b)(2) requires a showing that such person knew 
that the purchaser intended to use the certificate in connection with the 
commission of a federal or state drug felony violation. 

9-103.230 Policy Considerations 

To effectuate the intent of Congress, all aircraft-related drug 
convictions of persons who hold certificates described supra should be 
brought to the attention of the Federal Aviation Administration for 
further administration action. In addition, even if criminal charges are 
not contemplated or where, as stated in the legislative history, "an 
airman is not convicted because of technicalities which apply to criminal 
proceedings but not to administrative proceedings," prosecutors should 
also refer the matter to the FAA. Such matters should be referred to 
either: Manager or Special Agent, Investigations and Security Division, 
ACS 300, Federal Aviation Administration, 800 Independence Avenue, s.w., 
Washington, D.C. 20591. Both people can also be reached at FTS 426-8768. 

Questions concerning the provisions of the Aviator Drug-Trafficking 
Control Act should be directed to Narcotic and Dangerous Drug Section, FTS 
724-7123. 
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9-104.000 NARCOTIC ADDICT REHABILITATION ACT OF 1966 

9-104.001 Generally 

The Narcotic Addict :EEhabilitation Act (P.L. 89-793) recognizes the 
fact that narcotic addicts, including those v.ho violate federal criminal 
laws, are medical problems and should receive treatment rather than mere 
punishment. '!he Narcotic Addict :EEhabilitation Act established several 
different but related types of canmitment procedures, all of v.hich contain 
both institutional and aftercare provisions. Although this Act remains in 
effect, it is not utilized to the extent to which it was in the years 
immediately following its enactment in light of other programs which are 
available to defendants who are sentenced under regular sentencing 
provisions. 

9-104.010 Title I 

Under Title I of the Narcotic Rehabilitation Act (28 u.s.c. 
§§2901-2906), certain narcotic crldicts charged with a federal offense may 
be eligible for civil canmitment in lieu of criminal prosecution. If the 
court finds such addicts proper subjects for rehabilitation, they are 
canmitted to the custody of the Surgeon General for a period not to exceed 
36 months. The pending criminal charge is held in abeyance during 
treatment and is dismissed if the addict successfully completes the 
program. Jb~ver, prosecution is resumed if the patient is unsuccessful 
in the rehabilitation program. 

9-104.020 Title II 

Under Title II of the Act (18 u.s.c. §§4251-4255), certain addicts 
who have been convicted of violating a federal criminal statute may be 
sentenced to treatment for their addiction. The U.S. Attorney should 
advise the court i f he/she has reason to belie ve that a convicted 
defendant is a narcotic crldict. A convicted crldict sentenced under Title 
II is committed to the custody of the Attorney General for an 
indeterminate period, not to exceed 10 years. However, the duration of 
this period may not exceed the maximum sentence that could otherwise have 
been imposed. See Baughman v. United States, 450 F.2d 1217 (8th Cir. 
1971), cert. denied, 406 U.S. 923 (1972). 
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9-104.030 Note on Title I and II 

Titles I and II are not often utilized. However, this is probably 
not of great consequence since the federal prison system now has adequate 
facilities to treat addicts who are convicted of violating federal 
criminal laws and who are sentenced to prison. '!bus, such oodicts can be 
afforded proper treatment within the federal system even though they have 
not resorted to the procedures set forth in Titles I and II of the 
Narcotic Addict :Eehabilitation Pict. '!be fact that a convicted person is a 
narcotic addict will ordinarily appear in the pre-sentence report. 
Arrangements can thereafter be made by prison authorities to make 
treatment facilities available to the oodict within the prison system. 

9-104.040 Title III 

Title III of the Narcotic Addict Rehabilitation Act {42 u.s.c. 
§§3411-3426} deals with the voluntary and involuntary civil canmitment of 
addicts who are not charged with or convicted of any state or federal 
criminal offense. Title III provides for a diagnostic examination wh~ch 
is followed by a judicial hearing. If the court finds that the patient is 
a narcotic a::ldict who is likely to be rehabilitated through treatment, it 

T must canmitc§!!i)to the institutional custody of the Surgeon General. 

Note on Title III 

A narcotic oodict may qualify for treatment under Title III only if 
"appropriate State or other facilities are not available to such person" 
{42 u.s.c. §3412{b}}. '!be Surgeon General has certified that there are 
adequate state or local narcotic oodiction treatment facilities in every 
state except Louisiana, Virginia, and Kansas City, Missouri. In any 
jurisdiction \\here ooequate state or local treatment facilities exist, 
those who request Title III commitment should be referred to the 
appropriate local or state authorities for treatment. Where state and 
local treatment facilities are inadequate {i.e., IDuisiana, Virginia and 
Kansas City, Missouri}, Title III may be used. Addicts who qualify for 
Title III treatment in this latter situation are committed to privately 
operated regional treatment facilities with \\hich the federal government 
has contracts for treatment of Title III patients. 

9-104.050 Confidentiality of Patient Records · 

Records of patients undergoing treatment for drug or alcohol abuse 
are confidential. See 21 u.s.c. §1175 and 42 u.s.c. §4582. The 
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confidentiality requirements extend to all alcohol and drug abuse programs 
conducted, regulated, or directly or indirectly assisted by the federal 
government. See 21 U.S.C. §1175(a), 42 U.S.C. §4582(a) and 42 C.F.R. 
§2.12(a). 

The regulations relating to the confidentiality of patient records 
are found at 42 C.F.R. §2.1, et seq. The regulations were drafted and 
promulgated in 1975 by the Special Action Office for Drug Abuse Prevention 
and the Department of Health, Erlucation, and Welfare. Attorneys in the 
Public Health Division of the Office of General Counsel, Department of 
Health and Human Services, presently monitor the regulations and 
ordinarily initially review alleged violations of them. 

The confidentiality statutes and regulations specify the manner in 
which requests should be made by law enforcement officials for patient 
records and other patient information for investigative or prosecutive 
purrx>ses. Patient records and similar information cannot be released to 
law enforcement officers until a court order has been obtained by the 
officers authorizing such release. See 21 u.s.c. §1175(b) (2) (C), 42 
u.s.c. §4582(b) (2) (C) and 42 C.F.R. §2.61, et seq. If law enforcement 
officials do not obtain the necessary court orde-r;-program personnel are 
prohibited from disclosing patient information. See 21 u.s.c. §1175(c), 
42 u.s.c. §4582(c) and 42 C.F.R. §2.13(a). When patient records are 
seized by law enforcement officials without a court order, a determination 
must be made as to Miether prosecution is appropriate. Prosecution would 
be under the provisions of 21 u.s.c. §1175(f) or 42 u.s.c. §4582(f). 

Regarding the strict manner in Miich the confidentiality requirements 
are construed, see United States v. Graham, 548 F.2d 1302, 1314 (8th Cir. 
1977) . 

The responsibility of U.S. Attorneys in patient confidentiality 
matters is as follows. M:>st alcohol and drug abuse programs are conducted 
by state or local treatment p:rsonnel, with appropriate federal financial 
assistance. Personnel of such programs seem to be merely private 
individuals who manage programs which are funded by the federal 
government. 'The fact that such programs are federally funded would not 
seem to make them federal, or even quasi-federal, programs. See 
generally, Pope v. Corrunissioner of Internal Revenue, 138 F.2d 1006, 1009 
(6th Cir. 1943); National Labor Relations Board v. Jones & Laughlin Steel 

Corp. 331 U.S. 416, 429 (1947); 67 C.J.S. Officers §3. The Attorney 
General may not provide legal representation solely to vindicate private 
rights or to redress private grievances in Miich the public has no vital 
interest. Allen v. County School Board of Prince Edward County, 28 F.R.D. 
358 (E.D. Va. 1961). 'The Attorney General may authorize a U.S. Attorney 
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to represent a non-<Jovernment party in a civil case 'I.here the interests of 
the United States are meaningfully involved. See Brawer v. Ibrowitz, 535 
F.2d 830 (3d Cir. 1976); 28 u.s.c. §517. See also In re Debs, 158 U. S. 
564, 586 (1895). Ibwever, it is doubtful that cases1nvolvTng"attempts by 
law enforcement officers to obtain drug patient records could be said to 
involve federal interests to such an extent as to warrant legal 
representation of alcohol or drug abuse program personnel by U.S. 
Attorneys or members of their legal staff. In short, U.S. Attorneys 
appear to have no obligation to act as legal representatives for program 
personnel 'I.hen requests are made of such personnel by law enforcement 
officers for patient records or other 'patient information. It would seem 
that representation in such cases would have to be furnished by the 
attorney 'I.ho represents the institution of which the drug program is a 
part. The Public Health Division of the Office of General Counsel, 
Department of Health and Human Services, is in accord on this p:>int. ~, 
e.g., the attached copy of a letter dated May 5, 1980, _sent to Directors 
of Alcohol and Drug Abuse Treatment Programs by the Directors of the 
National Institute on Alcohol Abuse and Alcoholism and the National 
Institute on Drug Abuse. 'Ihe letter indicates how alcohol and drug abuse 
program personnel should handle requests from law enforcement officials 
for patient information. 

Although U.S. Attorneys have no obligation to represent program 
personnel in ex>nfidentiality matters, nevertheless, when any such matter 

7 comes to the attention of a U.S. Attorney at an early stage ,<§) should 
endeavor, acting as an arnicus curiae, to crlvise the appropriate court in 
an informal manner of the requirements of the ex>nfidentiality statutes and 
regulations. 

U.S. Attorneys are responsible for prosecuting cases involving 
unauthorized or improper disclosure of patient records. 'Ihe sanctions for 
such violations are the fines set forth in 21 u.s.c. §1175(f) and 42 
u.s.c. §4582(f). 'Ihe prosecutive obligation is based on the Department's 
responsibility to enforce all federal criminal statutes, 28 u.s.c. §516, 
United States v. 'lbnry, 433 F. Supp. 620 (E.D. Ia. 1977). When a report 
of an alleged ex>nfidentiality violation is received by a U.S. Attorney, 
the matter should be carefully reviewed to determine 'l.hether the facts and 
the nature of the violation warrant prosecutive action. Should any 
difficulties arise in this regard, the U.S. Attorney should consult the 
Narcotic and Dangerous Drug Section of the Criminal Division. 
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DEPARTMENT OF HEALTH AND HUMAN SERVICES 
P'UBLIC HEAL TH SERVICE 

ALCOHOL. DIWO ABUSE, ANO MENTAL HEAL TH ADMINISTRATION 
900 FlSHERS LANE 

ROCKVILLE, MMYLAND 11m7 

Kay s. 1980 

Directors 
Alcohol and Drug Abuse Treatment Programs 

Dear Program Directors: 

In response to the recent seizure of patient records from a drug treatment program 
in San Francisco, questions have arisen about how alcohol and drug abuse program 
personnel should handle requests from law enforcement officials for information 
about patients. This letter is intended to answer these questions and assist 
program personnel by setting forth guidelines for complying with the Federal 
confidentiality regulations (42 CFR Part 2) and the authorizing legislation (21 
U.S.C. ll75, 42 U.S.C. 4582) when responding to law enforcement requests !or 
copies of patient records or other patient identifying information. 

Because the primary responsibility for compliance with the confidentiality statutes 
and regulations lies with the program and its staff, we recommend that these 
guidelines be thoroughly discu!Eed with the program's legal counsel and that the 
program promptly undertake steps to ensure that its staff is familiar with and able 
to implement the recommended procedures. 

1. General 

These guidelines apply to the personnel of an alcohol or drug abuse programs 
conducted, regulated, or directly or indirectly assisted by the Federal 
Government (See 42 CFR 2.12(a); 21 U.S.C. ll7S(a); 42 U.S.C. 4582(a)). They 
provide inf or ma ti on on how to handle law enforcement requests for alcohol 
or dM&g abuse patient records or other patient identifying information for 
the purpose of investigating or prosecuting any patient. They do not apply 
to other types of law enforcement requests for patient information, such as 
requests for information about a patient's treatment during probation, 
parole, or other pre or post-trial conditional release, which have been 
CCllSented to by the patient in accordance with 42 CPR 2.39. 

Any disclosure of patient records or other patient identifying information in 
response to law enforcement requests that are related to the investigation 

'MARCH 16, 1984 
Ch. 104, p. s 

1984 USAM (superseded)



UNITED STATES ATTORNEYS' MANUAL 
TITI..E 9--CRIMINAL DIVISION 

Page 2 - Directors, Alcohol and Drug Abuse Treatment Programs 

or prosecution of any patient must be authorized by a court order issued in 
accord with the requirements of 42 CFR Part 2, S\J>part E. If a program 
employee b merely served with compulsory proce§ from a Federal, State, 
or local court the individual is prohibited from disclosing the requested 
patient information under the confidentiality statutes and regulations (See 
42 CFR 2.13(a), 2.61; 21 U.S.C. 1175(c); 42 U.S.C. 4582(c)). 

2. Compulsory Proce§ With a Court Order 

In those cases in which a program employee is served with both compulsory 
process and an authorizing court order issued under 42 CFR Part 2, Subpart 
E, the individual may comply with the compulsory proce~ without violating 
the Federal confidentiality statutes and regulations (See 42 CFR 2.61). If 
the compulsory proce§ requires a court appearance (such as a subpoena) or 
if the program employee has any questions regarding compliance with the 
request for information, he or she should immediately contact the program's 
legal counsel. 

3. Compulsory Proce§ Without a Court Order 

If a program employee is served with compulsory proce§ without a 42 CFR 
Part 2, Subpart E, authorizing court order, he or she must make a 
noncommittal response (See generally 42 CFR 2.13). The program employee 
should inform the law enforcement officials making the request that Federal 
law prohibits disclosure or the identity, the absence, presence, or where
abouts of any patient, or even the patient status of any person (See 42 CFR 
2.13(b) and (c)). The officials should be ref erred to the confidentiality 
regulations, 42 CFR Part 2, and the authorizing statutes, 21 U.S.C. 1175 LT'!d 
42 U.S.C. 4582, including specifically, the provisions under which a court 
order authorizing the disclosure may be sought (See 42 CFR 2.61-2.67). If 
the -person about whom information is requested never has been a patient, 
the program may acknowledg.e this fact to the law enforcement officials. 

If the law enforcement officials persist in trying to obtain patient informa
tion, they should be requested, but not forced, to leave the program 
premises and the program should immediately consult with its legal counsel. 
As indicated in item 6, programs should inform local law enforcement 
officials of the confidentiality restrictions before the officials attempt to 
obtain patient records. This will avoid crisis, confrontation situations which 
are likely to arise if the confidentiality restrictions are first communicated 
to law enforcement officials in the context of a particular investigation and 
are perceived as limiting their good faith efforts to perform their public 
responsibilities. 

4. Seizure of Records or Arrest of Program Personnel 

If law enforcement officials seize patient records In apparent violation of 
the Federal confidentiality statutes and regulations or arrest program 
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persoMel bee a~ they have refused to disclose patient inf ormatlon which Is 
smject to the Federal confidentiality statutes and regulations, the pro
gram's legal counsel should be contacted immediately. In the case of seized 
records, the program's counsel should consider immediately seeking a court 
injunction to recover the records and to block the use of any information 
that the law enforcement officials have obtained from the records. 

If a program staff member is arrested or must show cause why he or she 
should not be held in contempt of court, the program's counsel should 
immediately inform the court of the prohibition of Federal law which led to 
the staff member's refusal to provide the lnf ormation sought and the 
preeminence of the Federal law over any conflicting State or local law, 
including the court's compulsory process (See 42 CFR 2.13(b), 2.61; 2.23) and 
take other appropriate legal action. 

At the earliest practicable time following the seizure by law enforcement 
officials of patient recorm in violation of the Federal confidentiality 
statutes and regulations a full report of the incident, including the factual 
background and the response of program persoMel, should be sent to: 

Mr. Fleetwood Roberts, Special Projects Branch, NIAAA, 
Room llA-02, Parklawn Building, 5600 Fishers Lane, Rockville, 
Maryland 20857, if an alcohol abuse program is involved; or 

Ms. Sheila Gardner, Confidentiality Compliance Specialist, 
Division of Community Assistance, NIDA, Parklawn Building, 
Room 9-03, 5600 Fishers Lane, Rockville, Maryland 20857, if 
a drug abuse program is involved. 

This report should describe what immediate steps have been taken to 
recover any seized records or to take other remedial action and what 
actions are planned to prevent reoccurrences ot the incident. The informa
tion provided will be used to determine whether (1) program persoMel took 
all necessary steps to comply with the confidentiality statutes and regula
tions, (2) an investigation of the incident should be conducted and whether 
the matter should be referred to the Department of Justice for possible 
prosecution under the confidentiality statutes and regulations, and (3) the 
procedures established tor handling these incidents should be modified or 
aupp1emented to assist other program persoMel acroa the country in 
avoiding, or better dealing with, similar occurrences. 

The alleged violation may also be reported to the local office of the 
United States Attorney (See 42 CFR 2.1). 
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I. Use of Legal Counsel: Obtaining Advice and Pursuing Remedies 

We emphasize that program staff must rely upon the program's legal counsel 
and that counsel must become familiar with the requirements of the 
confidentiality statutes and regulations. Representation of program per-
10nnel in court or other legal proceedings must be undertaken by counsel to 
the program and cannot be performed by HEW, the Department of Justice,or 
any other agency of the Federal Government. However, oral advice can be 
obtained on the requirements of 42 CFR Part 2 directly from the HEW 
Office of General Counsel in those cases in which the progi:am's legal 
counsel is unavailable and time is of the essence. In these situations, the 
program may make direct inquiries to Mr. Chris Pascal (301-443- 3096) or 
Mr. Robert Lanman (301-443-1212) of the HEW General Counsel's Office. 
Written requests for interpretation of the confidentiality regulations should 
be directed to Mr. Lanman or Mr. Pascal at the following address: Public 
Health Division, HEW Office of the General Counsel, Room 4A-53, Parklawn 
Building, 5600 Fishers Lane, Rockville, Maryland 20857. We suggest that 
these requests be prepared in consultation with the program's legal counsel. 
Copies of prior legal opinions interpreting the confidentiality regulations 
may be obtained from Mr. Roberts or Ms. Gardner at the addreses listed 
above. 

Programs which receive funds from the National Institute on Alcohol Abuse 
and Alcoholism or the National Institute on Drug Abuse may, under the HEW 
crants administration regulations, 45 CFR Part 74, use the grant funds to 
pay the cost of reasonable attorneys' fees Incurred for legal advice and 
auistance in complying with the confidentiality regulations. (See 45 CFR 
Part 74, Subpart Q, Appendix C, section D.BJ6, and Appendix F, sections S2 
and G31.) Included in the authorized use of these funds would be the pursuit 
of legal remedies to recover patient records or to prohibit the use of 
Information gained from patient records in the investigation or prosecution 
of any patient. It is up to the individual program to determine how much, If 
any, grant funds it wishes to use for legal services in complying with the 
confidentiality regulations. However, a determination by the program not 
to use grant funds in this maMer will not be considered an acceptable buis 
for failure to comply with the confidentiality regulations. 

•• Incidents With Local Law Enforcement 
Disc osures and ses o Patient Rec 

We encourage treatment programs and their legal counsel to explore 
methods tor preventing disputes with law enforcement agencies over patient 
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confidentiality. Sometimes these disputes arise solely from a lack of prior 
information about the Federal confidentiality requirements and from a 
misunderstanding of these requirements. One way to prevent this problem is 
for programs and their counsel to meet with local law enforcement agencies 
and discuss the Federal confidentiality requirements before an incident 
occurs. The exchange of information and the potential for education will be 
enhanced in an environment free from hostility and crisis. 

Requests for technical assistance in oevel,,ping a good working 
rclttionship with law enforcement agencies should be directed to 

Mr. RobWZ~t :he :dr!SS~a;: "~ 
~tor Director 7~~nal Institute on Alcohol National Institute on Drug 

Abuse and Alcoholism Abuse 

0 0}·1984-06 
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9-110.000 ORGANIZED CRIME AND RACKETEERING 

9-110.100 RACKETEER INFLUENCED AND CORRUPT ORGANIZATION (RICO) 

On October 15, 1970, the Organized Crime Control Act of 1970 became 
law. Title IX of the Act is the Racketeer Influenced and Corrupt 
Organizations Statute (18 U.S.C. §§1961-1968), commonly referred to as the 
"RICO" statute. The purpose of the RICO statute is "the elimination of 
the infiltration of organized crime and racketeering into legitimate 
organizations operating in interstate commerce." s. REP. NO. 91-617, 9lst 
Cong., 1st Sess. 76 (1969). However, the statute is sufficiently broad 
to encompass any illegitimate enterprise affecting interstate or foreign 
commerce. 

9-110.101 Division Approval 

No RICO criminal or civil prosecutions or civil investigative demand 
shall be issued without the prior approval of the Organized Crime and 
Racketeering Section, Criminal Division. See RICO Guidelines at USAM 
9-110.200, infra. 

9-110.102 Investigative Jurisdiction 

18 U.S.C. §1961(10) provides that the Attorney General may designate 
any department or agency to conduct investigations authorized by the RICO 
statute and such department or agency may use the investigative provisions 
of the statute or the investigative power of such department or agency 
otherwise conferred by law. Absent a specific designation by the Attorney 
General, jurisdiction to conduct investigations for violations of 18 
U.S.C. §1962 lies with the agency having jurisdiction over the violations 
constituting the pattern of racketeering activity listed in 18 U.S.C. 
§1961. 

9-110.110 Prohibited Activities 

The RICO statute creates three new substantive offenses, and one 
conspiracZ offense contained in 18 U.S.C. §1962, subsections (a), (b), 
( c), and d). 

18 U.S.C. §1962(a), which outlaws the acquisition of an enterprise 
with income derived from illegal activity, provides in pertinent part: 

MARCH 9, 1984 
Ch. 110, p. 1 

1984 USAM (superseded)



UNITED STATES ATTORNEYS' MANUAL 
TITLE 9--CRIMINAL DIVISION 

It shall be unlawful for any person who has received 
any income derived, directly or indirectly, from a 
pattern of racketeering activity or through collection 
of an unlawful debt • •• to use or invest, directly 
or indirectly, any part of such income, or the 
proceeds of such income in acquisition of any 
enterprise which is engaged in, or the activities of 
which affect, interstate or foreign commerce. 
(Emphasis supplied) 

The gravamen of the offense is the illegal derivation of the funds. The 
acquisition can in all respects be legitimate. Congress simply makes it 
illegal to invest ill-gotten gains. (See United States v. Cauble, 706 
F.2d, Crim. No. 82-2087 (5th Cir. May 31, 1983); United States v. 
Zang, 703 F.2d 1186 (10th Cir. 1982); United States v. McNary, 620 F.2d 
621 (7th Cir. 1980)). 

18 U.S.C. Sl962(b), which outlaws the acquisition or maintenance of 
an interest or control in an enterprise through illegal activity, 
provides: 

It shall be unlawful for any person through a pattern 
of racketeering activity or through collection of an 
unlawful debt to acquire or maintain, directly or 
indirectly any interest in or control of any 
enterprise which is engaged in, or the activities of 
which affect, interstate or foreign commerce. 
(Emphasis supplied) 

The gravamen of the offense is the illegal acquisition or maintenance of 
an interest or control. Examples are the acquisition of control through 
extortion or a scheme to defraud, see United States v. Parness, 503 F.2d 
430 (2d Cir. 1974), cert. denW, 419 U.S. 1105 0975), and the 
maintenance of an interest through bribery. United States v. Jacobson, 
691 F.2d 110 (2d Cir. 1982); United States v. Gambino, 566 F.2d 414 (2d 
Cir. 1977), cert. denied 435 U.S. 952 (1978). 

18 U.S.C Sl962(c), which outlaws the use of an enterprise to commit 
illegal acts, provides: 

It shall be unlawful for any person employed by or 
associated with any enterprise engaged in, or the 
activities of which affect, interstate or foreign 
commerce, to conduct or participate directly or 
indirectly, in the conduct of such enterprise's 
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affairs through a pattern of racketeering activity or 
collection of an unlawful debt. (Emphasis supplied) 

This section is designed to reach those persons who by employment or 
association in an enterprise use that enterprise to engage in unlawful 
activities. The enterprise may be legitimate, but need not be. See USAM 
9-110.100. For example, a group of individuals could orga'iiiZe an 
enterprise without legal form or title, but with the appearance of 
legitimacy, to perpetrate a scheme to defraud certain banking institutions 
and the U.S. Small Business Administration, as alleged in United States v. 
Rafsky, Cr. No .. 75-0247R (E.D. Va.). See United States v. Martino, 648 F.2d 
367 (3d Cir), 648 F.2d 407 (1981), vacated i!!, part 650 F.2d 952 (1982). 

18 U.S.C. §1962(d) provides: 

It shall be unlawful for any person to conspire to 
violate any of the provisions of subsections (a), (b) 
or (c) of this section. 

See United States v. Sutherland, 656 F.2d 1181, reh'g denied 663 F.2d 101 
(5th Cir. 1981). 

9-110.120 Common Elements 

Violations of 18 U.S.C. §1962(a), (b) or (c) require proof of either 
a pattern of racketeering activity or the collection of an unlawful debt. 
In a pervasive scheme of criminal activity it is not uncommon to find both 
elements. Where both are pr~sent, each can be charged in a separate 
count. 

In addition, violations of 18 U.S.C. §1962(a), (b) or (c) require 
that the enterprise involved be engaged in or affect interstate or foreign 
commerce. This element, the basis for federal jurisdiction, must be 
proved in al 1 RICO statute cases. It is not, however, an element of proof 
that the particular acts with which a defendant is charged have, in and of 
themselves, any effect on interstate or foreign commerce. See United 
States v. Groff, 643 F.2d 396 (6th Cir. 1981); United States v:-R'one, 598 
F.2d 564, cert. denied 445 U.S. 946 (10th Cir. 1979); United st'ates v. 
Bagnariol, 66':5F.2d 877 (9th Cir. 1981), cert. de.nied ~~Walgren v. 
United States, 102 S. Ct. 2040 (1982); United States v. Allen, 565 F .2d 
964 (4th Cir. 1981). 
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9-110.121 Pattern of Racketeering Activity 

To establish a "pattern of racketeering activity," as defined in 18 
U.S.C. §1961(5), requires proof of at least two acts of "racketeering 
activity." Each racketeering activity must itself be an act subject to 
criminal sanction, that is, violative of an independent statute. United 
States v. Parness, 503 F.2d 430 (2d Cir. 1974), cert. denied, 419 U.S. 
1105 0975). 18 U.S.C. §1961(1) enumerates, either generically (state) or 
specifically (federal), acts which qualify as racketeering activity: 

A. Violations of St~te ~aw--any act or, thr.eat involving: 

1. Murder 
2. Kidnapping 
3. Gambling 
4. Arson 
5. Robbery 
6. Bribery 
7. Extortion 
8. Dealing in Obscene Matter 
9. Dealing in Narcotic or Other Dangerous Drugs 

B. Violations of 18 U.S.C: 

1. Section 201 (Bribery) 
2. Section 224 (Sports Bribery) 
3. Sections 471, 472, 473 (Counterfeiting) 
4. 8.ecc~on 659 (Theft from Interstate Shipment) 

(Felony) 
5. Section 664 (Embezzlement from Pension and Welfare Fund) 
6. Sections 891, 892, 894 (Extortionate Credit 

Transactions) 
7. Section 1084 (Transmission of Gambling Information) 
8. Section 1341 (Mail Fraud) 
9. Section 1343 (Wire Fraud) 

10. Sections 1461-1465 (Obscene Matter) 
11. Section 1503 (Obstruction of Justice) 
12. Section 1510 (Obstruction of Criminal Investigation) 
13. Section 1511 (Obstruction of State or Local Law 

Enforcement) 
14. Section 1951 (Interference with Commerce, Bribery, 

or Extortion) 
15. Section 1952 (Interstate Transportation In Aid of 

Racketeering) 
16. Section 1953 (Interstate Transportation of Wagering 

Paraphernalia) 
17. Section 1954 (Unlawful Welfare Fund Payments) 
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18. Section 1955 (Prohibition of Illegal Gambling Business) 
19. Sections 2312 and 2313 (Interstate Transportation of 

Stolen Motor Vehicles) 
20. Section 2314 (Interstate Transportation of Stolen 

Property) 
21. Section 2315 (Sale of Stolen Goods) 
22. Section 2320 (Trafficking in Certain Motor Vehicles or 

Motor Vehicle Parts) 
23. Sections 2341-2346 (Trafficking in Contraband Cigarettes) 
24. Sections 2421, 2422, 2423, 2424 (White Slave Traffic) 

C. Violations of 29 U.S.C.: 

1. Section 186 (Restrictions of Payments and Loans to Labor 
Organizations) 

2. Section 50l(c) (Embezzlement from Union Funds) 

D. Bankruptcy Fraud 

E. Fraud in the Sale of Securities 

F. Felonious Activity Involving Narcotic or Dangerous Drugs, such as: 

1. Manufacture 
2. Importation 
3. Receiving 
4. Concealment 
5. Buying 
6. Selling 
7. Dealing 

G. Violations of the yurrency and Fo7eign Transactions Reporting Act, 
31 u.s.c. §5311 et seq. 

Any combination of the above-listed crimes can form a pattern of 
racketeering activity, even if both acts constitute state crimee only. 
See, however, RICO guideline~ on judicial prosecution of cases involving 
only state predi~ate crimes. The basis for federal jurisdiction, as 
mentioned above, is the effect of the enterprise on interstate or foreign 
commerce. However, nexus or relationship between the acts of racketeering 
charged must be proved to establish the pattern. 

The concept of "pattern" is essential to the operation 
of the statute. One isolated "racketeering activity" 
was thought insufficient to trigger the remedies 
provided under the proposed chapter, largely because 
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the net would be too large and the remedies 
disproportionate to the gr~vity of the offense. The 
target of title IX is thus not sporadic activity. The 
infiltration of legitimate business normally requires 
more than one "racketeering activity" and the threat 
of continuing activity to be effective. It is this 
factor of continuity plus relationship which combines 
to produce a pattern. 

S. REP. No. 91-617, 9lst Cong. 1st Sess. 158. See United States v. 
Martino, 648 F.2d 367 (11th Cir. 1981); United States v. Aleman, 609 F.2d 
298 cert. denied 445 U.S . 946 0th Cir. 1979); United States v. Parness, 
503 F.2d 430 C2d Cir. 1974), ~· denied, 419 U.S. 1105 (1975). 

Moreover, one of the acts must have occurred after the effective date 
of the RICO statute (Oct. 15, 1970) and the more recent act must have 
occurred "within ten years (excluding any period of imprisonment) after 
the conmnssion of a prior act of racketeering." 18 U.S.C. §1961(5); 
United States v. Walsh, 700 F .2d 846 (2d Cir. 1983); United States v. 
Welsh, 656 F.2d 1059 (5th Cir. 1981), cert. denied sub nom Castell v. 
United States, 102 S.Ct. 1767 ( 1982). ThT°Criminal DiVis'Io;-";equires that 
each defendant must have committed one act of racketeering within the 
fiv - ear statute of limitation in order to be charged with violating 18 
U.S.C. §1962 c • ~United States v. Walsh, supra. 

Finally, the "social status" of the defendant is immaterial. It is not 
an element of the offense that the defendant is associated with organized 
crime. He/she need only have committed acts prohibited by the RICO 
statute. United States v. Campanale, 518 F.2d 352, 363 (9th Cir. 1975). 

9-110 . 122 Collection of an Unlawful Debt 

The alternative element in a 18 U.S.C. §1962 violation is the 
collection of an unlawful debt. Unlike the pattern of racketeering 
element, only one collect ion is necessary to make out a violation. There 
are two methods of proving the collection of an unlawful debt. The 
circumstances are narrow but are peculiarly designed to combat common 
methods of organized criminal activity. 

A. The first method requires: 

1. A gambling activity or business illegal under ~ederal, state 
or local law; and 

2. A debt incurred or contracted in that gambling activity or 
business; and 

3. Collection of that debt. 
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B. The second method requires: 

1. A debt incurred in connection with the business of lending 
money which is unenforceable in whole or in part because of federal 
or state usury laws (to be usurious the rate of interest must be 
double the legally enforceable rate of interest under state of 
federal law); and 

2. Collection of that debt. 

The first method permits a new avenue of attack on the illegal 
gambling business in that the new forfeiture provisions of 18 U.S.C. 
§1963, discussed in USAM 9-110.130, permit the forfeiture of the 
legitimate front used to cover the illegal activity. The second method is 
designed to attack the loanshark where there is an absence of proof of 
violence in the collection of the debt. 

9-110.130 Criminal Penalties 

18 U.S.C. §1963(a) provides for the imposition of a maximum term of 
imprisonment of twenty years and a fine of $25,000 for each violation of 
18 U • S • C • fl 9 6 2 • In add i t i on , 1 8 U • S , C • § 1 9 6 3 ( a ) prov i d e s for a 
forfeiture proceeding in personam against the defendant in that, upon 
conviction, the violator: 

shall forfeit to the United States (1) any interest he 
has acquired or maintained in violation of Section 
1962, and (2) any interest in, security of, claim 
against, or property or contractual right of any kind 
affording a source of influence over, any enterprise 
which he has established, operated, controlled, 
conducted or participated in the conduct of, in 
violation of Section 1962. 

Any forfeiture is subject, of course, to the rights of innocent persons. 
Once the property interests of the accused are forfeited, 18 u.s.c. 
§1963(c) grants the courts the power to authorize the Attorney General to 
seize the forfeited property or interest and dispose of the same in 
accordance with the provisions of the subsection. 

At the time of an indictment charging a violation of 18 U.S.C . §1962, 
the United States may move pursuant to 18 U.S.C. §1963(b) for a 
restraining order or prohibition or other device, including a request for 
a performance bond, to protect any property interest subject to forfeiture 
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under 18 U.S . C. §1963(a). Where forfeiture of the enterprise and other 
property interests used in the commission of a 18 U.S.C. §1962 violation 
will be sought, the United States can and should move to protect that 
property interest from liquidation and disposal during the pendency of the 
criminal proceeding via this provision. 

The Federal Rules of Criminal Procedure require the inclusion of an 
allegation in the indictment specifying the property interests to be 

· forfeited. The purpose of this allegation is to appr ise the accused, in 
~e\ ~'h.c.. -7 accordance with the standards of due process' that e stands to lose fiiS) 
hi~/ her property interests which are utilized in violation of 18 U.S.C . . §196T:" 

See United States v. Bello, 470 F. Supp. 723 (S.D. Calif. 1979). 

9-110.140 Civil Remedies 

9-100.141 Of the United States 

The civil remedies contained in the RICO statute are designed "to 
free the channels of commerce from predatory activities" and not to punish 
the violator, which remains within the province of the criminal provisions 
discussed in USAM 9-110 . 130. S. REP. NO. 91-617, 9lst Cong., 1st Sess. 81 
(1969); United States v. Cappetta, 502 F.2d 1351 (7th Cir. 1974), cert. 
denied, 420 U.S. 925 (1975); United States v. Local 560, InternatTOilal 
Brotherhood of Teamsters, 560 F. Supp. 511 (D. N.J. 1982). 

A. 18 U.S.C . §1964(a) grants district courts the power to hear civil 
actions by the United States to: 

1. Divest a person of any interest in an enterprise; 

2. Restrain future activities or investments of any person; 

3. Dissolve or reorganize any enterprise, subject to the rights of 
innocent persons. 

B. 18 U.S.C. §1964(b) authorizes the Attorney General, as defined in 
18 U.S.C. §1961(10), to institute civil proceedings and directs the courts 
to expedite such matters. 18 U.S.C. §1964(b) also provides for interlocu
tory restraining orders and prohibitions and the acceptance of performance 
bonds pending the final disposition of the civil proceeding. 

C. A preceding criminal action is not a prerequisite to the 
institution of a civil action. However, careful consideration should be 
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given to filing a civil action initially where informants who could be 
identified by discovery under the Federal Rules of Civil Procedure are 
concerned. In fact, since the discovery tools provided in a civil action 
could jeopardize a criminal case prior to trial, the initial finding of a 
civil case where a criminal proceeding is anticipated, or the simultaneous 
seeking of an indictment and filing of a Section 1964 civil action is not 
recommended. Furthermore, in the event that a civil action is filed 
subsequent to a conviction in a criminal proceeding, Section 1964(d) 
provides for the assertion of the doctrine of collateral estoppel by the 
United States in a civil proceeding. 

9-110.200 RICO GUIDELINES PREFACE 

The decision to institute a federal criminal prosecution involves a 
balancing process, in which the interests of society for effective law 
enforcement are weighed against the consequences for the accused. 
Utilization of the RICO statute, more so than most other federal criminal 
sanctions, requires particularly careful and reasoned application, 
because, among other things, RICO incorporates certain state crimes. One 
purpose of these guidelines is to reemphasize the principle that the 
primary responsibility for enforcing state laws rests with the state 
concerned. 

Despite the broad statutory language of RICO and the legislative 
intent that the statute 11 

••• shall be liberally construed to effectuate 
it remedial purpose," it is the policy of the Criminal Division that RICO 
be selectively and uniformly used. It is the purpose of these guidelines 
to make it clear that not every case in which technically the elements of 
a RICO violation exist, will result in the approval of a RICO charge. 
Further, it is not the policy of the Criminal Division to approve 
"imaginative" prosecutions under RICO which are far afield from the 
Congressional purpose of the RICO statute. Stated another way, a RICO 
count which merely duplicates the elements of proof of a traditional Hobbs 
Act, Travel Act, mail fraud, wire fraud, gambling or controlled 
substances cases, will not be added to an indictment unless it serves some 
special · RICO purpose as enumerated herein. 

Further, it should be noted that only in exceptional circumstances 
will approval be granted when RICO is sought merely to serve some 
evidentiary purpose, rather than to attack the activity which Congress 
most directly addressed--the infiltration of organized crime into the 
nation's economy. 
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These guidelines provide only internal Department of Justice 
guidance. They are not intended to, do not, and may not be relied upon to 
create any rights, substantive or procedural, enforceable at law by any 
party in any matter civil or criminal. Nor are any limitations hereby 
placed on otherwise lawful litigative perogratives of the Department of 
Justice. 

9-lq0.210 Authorization of Prosecution: The Review Process 

Effective September 15, 1980, the review and a~val function for 
all RICO matters has been centralized within the Organized Crime and 
Racketeering Section. To commence the review process, a final draft of 
the proposed indictment and a prosecutive memorandum shall be forwarded to 
Organized Crime and Racketeering Section, Box 571, Ben Franklin Station, 
Washington, D.C. 20044. The guidelines provide detailed guidance for the 
use of RICO charges in criminal investigations and prosecutions, as well 
as in all civil applications of RICO. Attorneys are, however, encouraged 
to seek guidance from the Organized Crime and Racketeering Section, 
telephonically or by letter, prior to the time an investigation is 
undertaken and well before a final indictment and prosecutive memorandum 
are submitted for review. Communication with the Organized Crime and 
Racketeering Section well in advance of indictment may result in the 
resolution of problems with a proposed RICO indictment and effect an 
expeditious review. 

The submitting attorney must anticipate that the RICO review process, 
which is handled on a first-in-first-out basis, is a time consuming 
process, in which the reviewer has no control over the number of cases 
submitted for review during a given time frame. Accordingly, the 
submitting attorney must allocate sufficient le2d time to permit review, 
revision, conferences, and the scheduling of the grand jury. Unless there 
is a backlog, 15-working days is usually sufficient. The review process 
will not be dispensed with because a grand jury, which is about to expire, 
has been scheduled to meet to return a RICO indictment. Therefore, 
submitting attorneys are cautioned to budget their time and to await 
receipt of approval before scheduling the presentation of the indictment 
to a grand jury. 

If modifications in the indictment are required, they must be made by 
the submitting attorney before the indictment is returned by the grand 
jury. Once the modifications have been made and the indictment has been 
returned, a copy of the indictment filed with the clerk of the court shall 
be forwarded to Organized Crime and Racketeering Section, Box 571, Ben 
Franklin Station, Washington, D.C. 20044. If, however, it is determined 
that the RICO count is inappropriate, the submitting attorney will be 
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advised of the Section's disapproval of the proposed indictment. The 
submitting attorney may wish to redraft the indictment based upon the 
Section's review and submit a revised indictment and/or prosecutive 
memorandum at a later date. 

9-110.211 Duties of the Submitting Attorney 

Once a RICO indictment has been appi:oved by the Organized Crime and 
Racketeering Section and has been returned by the grand jury, the Section 
shall be notified in ._!iriting of any significant rulings which have an 
impact upon the RICC{ statute. For example, any ruling which results in a 
dismissal of a RICO count, or any ruling affecting or severing any aspect 
of the forfeiture provisions under RICO. In addition, copies of RICO 
motions, jury instructions and briefs filed by the U.S. Attorney as well 
as the defense should be forwarded to the Organized Crime and Racketeering 
Section for retention in a central reference file. The government's 
briefs and motions will provide assistance to other U.S. Attorneys' 
offices handling similar RICO matters. 

Once a verdict has been obtained, the U.S. Attorney should forward 
the following information to the Organized Crime and Racketeering Section 
for retention: (a) the verdict on each count of the indictment, (b) a 
copy of the judgment of forfeiture, (c) estimated value of the forfeiture, 
(d) judgment and sentence(s) received by each RICO defendant. 

9-110.300 RICO SPECIFIC GUIDELINES 

9-~to.310 Considerations Prior to Seeking Indictment 

Except as hereafter provided, the attorney for the government should 
seek aut~on for an indictment charging a RICO violation only if 

1 

ii\ I 
~id ,.. judgment those charges: 

A. Are necessary to ensure that the indictment: 

1. Adequately reflects the nature and extent of the criminal 
conduct involved; and 

2. Provides the basis for an appropriate sentence under all the 
circumstances of the case; or 

B. Are necessary for a successful prosecution of the government's 
case against the defendant or a co-defendant; or 
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C. Provide a reasonable expectation of forfeiture which is 
proportionate to the underlying criminal conduct. 

9-110.311 Commentary 

All-encompassing examples are difficult, if not impossible, to 
formulate when discussing RICO; however, by way of illustration only : 

A. When a diversified course of criminal conduct involving division 
of labor and functional responsibilities exists, for which other 
conspiracy statutes are inadequate, charging a RICO conspiracy may be 
appropriate ; 

B. When the course of criminal conduct has aspects which aggravate 
the seriousness of the crime (including prior criminal activity by a RICO 
defendant) which realistically can be foreseen as grounds for the 
sentencing judge imposing a heavier sentence under RICO than for the 
underlying acts, a RICO count may be appropriate; 

C. When, subject to all of the guidelines, an essential portion of 
the evidence of the criminal conduct in a pattern of racketeering activity 
can be shown to be admissible only under RICO, and not under other 
evidentiary theories (such as: prior similar acts, continuing crime or 
conspiracy), a RICO count my be appropriate; 

D. When a substantial prosecutive interest will be served by 
forfeiting an i nd ividual's interest in ~r source of influence over the 
'enterprise which. he has acquired, maintained, operated or conducted in 
v i olation of 18 U.S. C. §1962, RICO may be appropriate. 

9-110.320 Approvaf of Organized Crime and Racketeering Section Necessary 

No criminal or civil prosecution or civil investigative demand shall 
be commenced or issued under the RICO statute without the prior approval 
of the Organized Crime and Racketeering Section, Criminal Di~ 

9-110.321 Commentary 

It is the purpose of these guidelines to centralize the RICO review 
and policy implementation functions in the section of the Criminal 
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Division having supervisory responsibility for this statute. A RICO 
prosecutive memorandum and draft indictment, felony information, civil 
complaint, or c i vil investigative demand shall be forwarded to the 
Organized Crime and Racketeering Section, Criminal Division, Box 571, Ben 
Franklin Station, Washington, D.C . 20044, at least 15-working days prior 
to the anticipated date of the proposed filing or the seeking of an 
indictment from the grand jury. It is essential to the careful review 
which these factually and legally complex cases require that the attorney 
handling the case in the field not wait to submit the case tmtil the grand 
jury or the statute of limitations is about to expire, as authorizations 
based on oral presentations will not be given. ...........____ 

These guidelines do not limit the aut~ of the Federal Bureau of 
Investigation to conduct investigations or suspected violations of RICO. 
The authority to conduct such investigations is governed by the FBI 
Guidel fnes on the Investigation of General Crimes. However, the factors 
identified here are the sole criteria by which the Department of Justice 
will determine whether to approve the i ndictment, felony information, 
civil complaint, or civil investigative demand. As in the past, the fact 
that an investigation was authorized, or that substantial resources were 
committed to it, will not influence the Department in determining whether 
an indictment under the RICO statute is appropriate. Prior authorization 
from the Criminal Division to conduct a grand jury investigation based 
upon possible violations of 18 U.S.C. §1962 is ~ required. 

In addition to the above considerations, the use of RICO in a 
prosecution is also governed by the Principles of Federal Prosecution 
(July 1980). Inclusion of a RICO count in an i ndictment solely or even 
primarily to create a bargaining tool for later plea negotiations on 
lesser counts would not be appropriate and would violate the Principles of 
Federal Prosecution. 

9-110.330 Charging RICO Counts 

A RICO count of an indictment will not be charged where the predicate 
acts consist solely and only of state offenses except in the following 
circumstances: 

A. Cases where local law enforcement officials are unlikely to 
investigate and prosecute otherwise meritorious cases in which the federal 
government has significant interest; 

B. Cases in which significant organized crime involvement exists; or 
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C. Cases in which the prosecution of significant political or 
governmental individuals may pose special problems for local prosecutors. 

9-110.331 Connnentary 

The purpose of this guideline is to underscore the principle that 
prosecution of state crimes, except in the circumstances set forth above, 
is primarily the responsibility of the state authorities~ These 
guidelines will be construed in light of a practical understanding of the 
realities of state law enforcement rather than a theoretical view of the 
reach of state law. 

9-110.340 Charging a Violation of 18 U.S.C. 51962(c) 

No indictment shall be brought charging a violation of 18 U.S.C. 
51962(c) based upon a pattern of racketeering activity growing out of a 
single criminal episode or transaction. 

9-110.341 Commentary 

The purpose of this guideline is to prevent a pattern of racketeering 
activity being charged which lacks the attributes which Congress had in 
mind but which is literally within the language of the statute. 

9-110.350 Relation to Purpose of the Enterprise 

In order to constitute a violation of 18 U.S.C. §1962, the pattern of 
racketeering activity or collection of unlawful debt must have some 
relation to the purpose of the enterprise. 

9-110.351 Commentary 

This guideline covers the type of situation that occurred in United 
States v. Nerone, 563 F.2d 836 (7th Cir. 1977), cert. denied 435 U.S. 957 
(1978) in which mere geographic co-location betWeen the enterprise (a 
trailer park) and the pattern of racketeering activity (gambling) was held 
insufficient under 18 U.S.C. §1962(c). 
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9-110.360 Charging Enterprise as a Group Associated in Fact 

No RICO count of an indictment shall charge the enterprise as a group 
associated in fact, unless the association in fact has an ascertainable 
structure which exists for the purpose of maintaining operations directed 
toward an economic or other identifiable goal, that has an existence that 
can be defined apart from the commission of the predicate acts 
constituting the patterns of racketeering activity. 

9-110.361 Conanentary 

The purpose of this guideline is to restrict the use of the RICO 
statute by requiring that the "enterprise" have a demonstrable existence 
apart from the mere confederation of the individuals committing the 
underlying predicate acts. However, RICO counts may be approved in 
otherwise appropriate circ\imstances when it can be demonstrated that the 
enterprise has the attributes required by this guideline. 

For example, such an enterprise could be an existing club or 
unincorporated association, with an organizational framework and 
hierarchy, with individuals occupying offices or positions of authority in 
the hierarchy over a regular membership; who function in diversified 
roles. The enterprise must have some common denominator such as an 
interest, avocation, or other regular activity separate and apart from the 
criminal acts, but which is directed toward an economic or other 
identifiable goal. Other indicia of the enterprise's separate existence 
may include formalized membership, recruitment and induction and/or 
membership insignia. 

Stated another way, independent of the proof of the requisite pattern 
of racketeering, the evidence must be forthcoming to demonstrate the 
structure and existence of the enterprise. See United States v. Turkette, 
452 U.S. 576 (1981); United States v. ErrT'Co, 635 F.2d 152 (2d Cir. 
1980). 

9-110.400 RICO PROSECUTIVE (PROS) MEMO FORMAT 

9-110.401 Preface 

A well written, carefully organized pros memo is the greatest 
guarantee that a RICO prosecution will be authorized quickly and 
efficiently. This section sets out the criteria by which a RICO pros memo 
is evaluated by the Organized Crime and Racketeering Section. Close 
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attention by attorneys to the comments below will ensure that delays and 
declinations are kept to a minimum. 

9-110.402 Purpose 

The purpose of standardizing the format for RICO prosecutive 
memoranda is threefold: 

A. To ensure compliance with the policy of the RICO guidelines; 

B. To ensure legally sufficient indictments and theories of 
prosecution; and, 

C. To provide a manageable means of conveying sufficient information 
for the timely review of RICO indictments. 

9-110.403 General Requirements 

A RICO pros memo shall be an accurate, candid and thorough analysis 
of the strengths and weaknesses of the proposed prosecution. In the 
interests of uniformity, a RICO pros memo should be divided into the 
following categories: 

A. Identification of the Defendant 

B. A Statement of Proposed Charges 

C. A Summary of the Case 

D. A Statement of the Law 

E. A Statement of the Facts 

F. Anticipated Defenses/Special Problems or Considerations 

G. Forfeiture Section 

H. RICO Policy Section 

I. Conclusion 

J. Final Draft of Proposed Indictment 
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9-110.404 Specific Requirements 

Identification of the Defendants 

This section should identify each proposed defendant by name and 
aliases, date and place of birth (if known), criminal arrests and 
convictions, current employment and major business or labor interests (if 
any), and connection to or membership in an organized crime family, 
corrup~ union or other criminal organization. If relevant, the 
defendant's health, age and potential for flight to avoid prosecution 

· should be noted as factors in determining whether he/she will actually 
stand trial or receive incarceration. The memo should also indicate 
whether a defendant's current incarceration is likely to diminish the 
merit of .the proposed charges. 

9-110.405 A Statement of Proposed Charges 

Since the pros memo will not receive final a.E._proval until the 
proposed indictment is reviewed, it is required that the memo provide a 
schematic of the proposed charges, such as: 

Defendant Charge Indictment 

Smith Hobbs Act Counts 3, 4, 5 
Taft-Hartley Counts 6-10 
RICO Counts 1 and 2 

Jones Taft-Hartley Counts 6-10 
Tax Evasion Count 11 
RICO Counts 1 and 2 

9-110.406 Su111Dary of the Case 

This section sUD1Darizes the significant highlights of the evidence in 
the case and the prosecutive theory upon which it is based. The summary 
should marshall the evidence in a manner likely to provide a clear 
understanding of the nature and strength of the evidence. While the 
Swmnary section covers the same ground as the Statement of Facts, the 
latter section requires greater detail and witness attribution. 
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Because the Summary is a narrative outline of the Facts section, 
which in turn is to be based strictly on admissible evidence, neither 
section should contain informant information, general intelligence data or 
interesting but inadmissible hearsay. It is not the function of the 
Summary, once the case reaches the pros memo stage, to establish the 
significance of the prosecution beyond that suggested by the evidence 
itself. The strength of the case becomes blurred, not enhanced, by 
resorting to irrelevant references (from an evidentiary standpoint) to 
organized crime's involvement or similar allegations. The Summary is 
essentially equivalent to the government's summation; the Facts section is 
comparable to a trial brief; neither should stray into areas which the 
court at trial would not likely permit. 

9-110.407 Statement of the Law 

This section should state the legal elements of proof for each of the 
crimes alleged, to include the relevant case law (particularly from the 
appropriate circuit) governing those elements. Even though the reviewer 
has undoubtedly seen these elements and cases many times before, the Law 
section serves the important role of establishing that the writer is 
knowledgeable of his/her burden and has prepared the memo accordingly. 
Except in unusual cases the Statement of Law should precede the Statement 
of Facts; this sequence provides the reviewer with the legal standards 
against which the evidence is to be evaluated. 

The Statement of Law section relates only to the elements of proof 
and relevant case law in that area. Legal problems and solutions which 
relate to other areas, such as the Federal Rules of Evidence, anticipated 
attacks against wiretaps, photo spreads, or joinder of offenses, to name 
but a few, should be discussed in the Anticipated/Defenses/Special 
Problems section. 

The Statement of Law must provide the following information: 

A. The precise formulation of the RICO enterprise. 

B. The relevant case law of the circuit which supports this 
formulation of the enterprise. 

C. Any case law, regardless of the circuit it originated in, which 
would preclude this prosecution. 

D. How the enterprises's affairs were conducted through the pattern 
of racketeering activity. 
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E. How the enterprise was engaged in or its activities affected 
interstate connnerce. 

F. If applicable, the elements and theory of any conspiracy to 
violate 18 U.S.C. §1962. 

9-110.408 Statement of Facts--Proof of the Offense 

As the title suggests, this section should state facts, not op1n1ons, 
hearsay, information or colorful asides. The facts must be recited 
concisely, accurately, and logically--if for no other reason than that the 
time within which a pros memo is approved is in inverse proportion to the 
accuracy and quality of the Facts section. Obviously not every fact 
unearthed during the investigation should be included and a pros memo 
which contains needless or peripheral detail has no better chance for 
prompt approval than one that contains too little. Accordingly, pros 
memos which merely incorporate by reference investigative reports or grand 
jury material, or which boilerplate extensive portions of ~investigative 

· reports within the Statement of Facts section, are not sufficient. 

The recommended format for the Facts section is to set out the 
relevant gist of each key witness' anticipated testimony, individually and 
in chronological sequence. Not all cases are best articulated in this 
manner but there should be good reason to depart from the general format. 
Although it is usually more convenient to write up the case in a single 
narrative which combines the testimony of several witnesses, do not do so. 
For many of the reasons set out below, and based on past experience, such 
narratives are to be discouraged. The Sunnnary section, if done well, will 
be sufficient to put each witness' testimony in correct context. Where 
there are groups of witnesses who will merely authenticate documents or 
who will testify to essentially the same recurring events, their testimony 
need not be individually sunnnarized. 

Before the substance of a particular witness' testimony is set out, 
the writer must indicate whether the witness has been immunized or 
promised any considerations and, if so, the details thereof. The witness' 
past criminal record should be stated. And, importantly, the writer 
should note whether the witness has already testified in the grand jury; 
if not, an explanation should be supplied together with the basis for 
believing that the testimony will be available at trial. 

The prospective testimony should be specific on all major points, 
providing, where possible, the names, dates and places of key events and 
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conversations to the extent the witness has and can do so. For example, 
where two government witnesses have attended a conspiratorial meeting with 
two-proposed defendants, the description of each witness' testimony of 
that meeting should cover the areas of when, where and who said what. Key 
meetings or conversations must not be summarized to the point where it is 
unclear to the reader what was said and by whom. A phrase such as "It was 
then suggested and agreed by the defendants that they would pay the 
kickback to 'A'" is unacceptable; because, upon close analysis, it is 
uncertain whether each defendant specifically and verbally "agreed" to 
something or whether "agreement" was simply inferred by the witness. And 
the passage also suggests that the defendants agreed specifically to a 
"kickback," which would be a significant inculpatory admission, when in 
fact the testimony may only allege that they agreed to a make a "payment" 
which arguably constituted a kickback. Avoid such characterizations 
and/or generalizations of this type. If the evidence results from a 
wiretapped or recorded conversation, the key remarks of a defendant should 
be quoted verbatim. If the evidence was not recorded, the correct 
procedure is to set forth, as precisely as recalled by the witness, what 
was said. For example, "A" will testify that "B" showed a loan 
application to the group and complained that "C," a union trustee, was 
balking at processing the loan. "D" responded, "Let's pay 'C,' two points 
as a fee." "B" said "Good idea, I'll tell him." Although this recitation 
doesn't explicitly indicate that the "fee" was intended to be a kickback, 
it is obvious from the context that it was, especially since "C," as a 
fiduciary of the fund, could not legally receive a fee for processing the 
loan application. In the Anticipated Defenses sect ion the writ er would, 
of course, anticipate the claim that the defendants intended only to pay a 
legal fee. The writer would then refute the claim both on its factual 
incredulity and by citing the case law and union constitution (if 
applicable) which prohibit such a conflict of interest. 

A frequent defect in a pros memo, for which the above hypothet ica 1 
also serves as an example, is for the writer to gloss over, or fail to 
recognize, inconsistencies or weaknesses in the case. If two or more 
government witnesses participated in an event or conversation which is 
critical to the case, the extent to which the witnesses are consistent or 
contradictory on any key point is also critical. The pros memo should 
supply, in the example above, "E's" account of the same meeting with "A," 
"B" and "D." A general statement, often made in pros memos, that "E" 
corroborates "A's" testimony that the meeting with "B" and "D" occured is 
unacceptable. The critical questions are: Does "E" attribute the same 
responses to "B?" If not, were "A" and "E" asked to cover the same ground 
in the grand jury and, if not, why not? It is not usual for one 
government witness to corroborate another government witness on some 
points while being in dispute on others. The writer must recognize and 
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discuss those points which are critical and indicate the extent of the 
problem. Not all differences in recollection warrant discussion in . the 
pros memo but material differences do. 1 o alert the 
reviewer if a government witness in · past ~ hitvis.e \ 
statements on major points. h \f 

er~e 

The Statement of Facts should not contain conjecture or op1n1on, 
except as allowed by the Rules of Evidence (e.g., state of mind). 
Frequently pros memos include assumptions or conclusions drawn by a 
witness based on extrinsic events. For the most part, objections to 
testimony along these lines will be sustained as hearsay. The writer must 
also avoid asserting his/her own subjective opinions as if they are fact. 
For example, "Immediately after his meeting with 11E11 and 11A, 11 according to 
airline records and cancelled checks, defendant 11D11 flew to Chicago and 
discussed the kickback with 11C, 11 the union trustee. 11 In fact, the airline 
records and checks may only establish that 11D" flew to Chicago, from which 
the inference is drawn that a meeting occurred. 

9-110.409 Anticipated Defenses/Special Problems of Considerations 

The Defense section should cover the factual and evidentiary 
weaknesses in the case and the likely legal defenses or theories. It 
would be impossible here to list all of the recurring defenses encountered 
in RICO prosecutions. In any event, each case is unique. It is the 
writer's job to recognize, based upon a thorough review of the grand jury 
transcripts, investigative reports, court papers, etc., which potential 
defenses merit discussion. For illustrative purposes, the writer should 
always , consider the following: 

A. If a · search warrant was involved, is there a probable cause 
issue? Was there proper inventory served? Has the writer personally 
reviewed the warrant and affidavit and been satisfied that the search will 
pass muster at a suppression hearing? If the search is questionable, how 
will the loss of its fruits affect the case; how difficult is the taint 
problem? 

B. If a wiretap was involved, was there proper minimization; prompt 
service of inventory; adequate voice identification; accurate 
transcriptions made; are key conversations audible; were the original 
tapes properly sealed and stored; were 18 U.S.C. 12517(5) orders obtained 
for use of recorded conversations in unrelated prosections, etc.? 

C. If a defendant's prior sworn testimony, confession, 
inculpatory admissions are relevant, what will be @!> defense: failure 
warn; failure to comply with Departmental regulations; earlier promise 
iDDunity or non-prosecution? 
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D. Does the case involve an unusual application of a federal 
statute, such as the applicability of the Travel Act to a particular 
state's commercial bribery statute? If so, what is the prevailing case 
law in the circuit? How unique is the enterprise that is alleged; what is 
the prosecutive theory of each defendant's participation in a pattern or 
racketeering acts; is the theory of participation against one defendant 
different than as against another? 

E. If the indictment contains a RICO conspiracy charge, how does the 
proof aliunde stack up against each defendant? What is the test and 
procedural technique in the district of prosecution for proving a 
conspiracy? How serious will be the spill-over prejudice if the court 
strikes the evidence against a particular defendant? 

F. Are there problems involving: 

1. Statute of limitations and pre-indictment delay; 

2. Prosecutorial vindictiveness; 

3. Tax disclosures; 

4. Pre-indictment publicity; Fed. R. Crim. P. 6(e) violations; 

5. Chain of custody and authenticity questions for key 
prosecution documents; 

6. Alibis; entrapment; Bruton. 

In addition to the selected category above and/ or whatever unique 
problems exist in the case, the writer should make every effort to convey 
the seriousness of a potential problem instead of ski rt ing it. If a key 
government witness, upon whom part or all of the prosecution rests, has 
been convicted of perjury or fraud or has testified in a series of 

 acquittals, it would not be enough to note that rbi";J credibility will be 
severely tested, which states the obvious. In s~a case, the pros memo 
should indicate why the witness' testimony, despite these handicaps, will 
be credible. 

Obviously, it is not necessary to address every conceivable defense 
nor is it required that the writer negate a defense that would be 
inapplicable simply to show that an effort was made to anticipate 
defenses. On the other hand, it ought to be a rare case where a defendant 
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raises a substantial issue at trial which was not discussed in the pros 
memo but the existence of which was or should have been anticipated. 

Special problems should also be anticipated. Examples include 
recordings of poor audibility, the exercise of a privilege (marital or 
constitutional), the need to depose gravely ill witnesses, and the 
availability of protected witnesses in multidistrict prosecutions. 

9-110.410 Forfeiture 

The purpose of this section is to set forth the proof by defendant 
when the indictment charges that interests of that defendant are subject 
to forfeiture pursuant to 18 U.S.C. 11963. This section must deal with 
the following issues: 

A. The identity of the interest(s) sought. 

B. The proof that those interests are exclusively owned by the 
defendant. 

C. The theory upon which forfeiture is predicated (i.e., interest 
acquired/maintained or interest affording a source of influence over the 
enterprise); 

D. The identity of any third parties who have a claim ·to the 
property sought to be forfeited (e.g., victims of extortion, lien holders, 
bona fide purchasers for value) or third parties whose property rights 
will be substantially affected by a forfeiture of the defendant's interest 
(e.g., minority stockholders in a closely held corporation, partners, 
individuals with an undivided interest in the property). 

E. How the submitting attorney plans to preserve the interests of 
the United States and innocent third parties in the property during the 
interval between the entry of the judgment of forfeiture and the time when 
the government may seize and dispose of the property. 

F. What the ultimate disposition of the property should be (e.g., is 
it commercially feasible to sell it, should it be returned to third 
parties, should it be destroyed, etc.). 

G. Is the forfeiture sought disproportionate to the criminal conduct 
charged? 
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As the foregoing questions illustrate, there are many troublesome 
issues surrounding RICO forfeitures which will surface after the property 
has been forfeited. It is the submitting attorney's responsibility to 
anticipate these problems and develop a forfeiture plan before the 
indictment is returned. 

9-110.411 RICO Policy Section 

In this section of the pros memo the submitting attorney must explain 
how the facts in this case relate to the RICO Guidelines. The submitting 
attorney must do more than restate the guidelines in a conclusory fashion; 
he/she must explain "why" RICO is appropriate. In addition, the RICO 
Guidelines must be read as a whole. In other words, to be approved, a 
proposed RICO must not only evidence those principles which justify RICO's 
use, but also must not be contrary to those principles which weigh against 
its use. For example, where a proposed RICO prosecution would be 
prohibited under one guideline, prosecution will not necessarily be 
authorized simply because it does fit within one of the other guidelines. 

9-110.412 Conclusion 

This section is self-explanatory. It can also be used to indicate 
miscellaneous items such as anticipated length of trial, the date by which 
the indictment must be returned, and other matters. 

9-110.413 Proposed Indictment--Final Draft 

A pros memo will not receive final action unless the final draft of 
the proposed indictment is simultaneously submitted for review. It goes 
without saying that indictments must be proofread carefully. While the 
section's review will pick up the more obvious errors in pleading, other 
errors involving allegations of fact, time, or place will only be caught 
by the trial attorney's personal familiarity with the evidence. All 
statutory citations, particularly of state statutes, should be double
checked for typographic errors. Review by the Organized Crime and 
Racketeering Section of all proposed RICO cases is not a substitute for 
the necessary first line review at the field level before the case is 
submitted to the Criminal Division. 

One of the principal reasons RICO reviews take longer than 
anticipated is that the case either has not been reviewed at the 
originating office by a supervisor, or the draft indictment is incomplete 
and/or unaccompanied by a pros memo. Another recurring problem is the 
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submission by the submitting attorney of a "final" draft indictment to 
Strike Force 18, which the author continues to modify without informing 
the reviewer, or simultaneously submits for review within the orginating 
office. In any event, the indictment being reviewed turns out not to be 
the sa~e indictment ultimately su~mit;ed for ~l. Therefore in order 
to avoid wasted effort, the subm1tt1ng attorney must not forward as a 
final draft indictment one which he/she has not in fact finalized or which 
has not been approved by the originating office. 

Further, it is the responsibility of the submitting attorney after 
the indictment has been returned to forward a copy bearing the seal of the 
clerk of court, to the Organized Crime and Racketeering Section. 

9.110.500 FORMS 

9-110.600 SYNDICATED GAMBLING 

Sections 801-811 of the Organized Crime Control Act of 1970, which 
amend Title 18, United States Code, by adding Sections 1511 and 1955, are 
designed to combat "illegal gambling business" or syndicated gambling. 18 
U.S.C. §1511 is directed at the political and police corruption which 
makes widespread illegal gambling possible, while 18 U.S.C. §1955 is 
directed at the illegal gambling itself. 

9-110.601 Basis for Federal Jurisdiction 

Congress enacted this legislation pursuant to its power to regulate 
interstate commerce. In so doing, Congress made the finding that illegal 
gambling does involve widespread use of and does have an effect upon 
interstate connnerce. Hence, the federal government has jurisdiction to 
initiate investigations and prosecutions of persons conducting large scale 
illegal gambling businesses without showing that the proscribed activity 
has affected interstate commerce. Perez v. United States, 402 U.S. 146 
(1971); United States v. Harris, 460 F.2d 1041, 1048 (5th Cir.), cert. 
denied, 409 U.S. 877 (1972); Schneider v. United States, 459 F.2d 54()18'th 
Cir.), rehearing denied, 478 F.2d 1403, cert. denied, 409 U.S. 877 (1972). 

9-110.602 Scope of Federal Jurisdiction 

Congress did not intend to occupy the field of illegal gambling 
exclusively nor to relieve local law enforcement bodies of their 
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obligations to enforce local gambling prov1s1ons. The syndicated gambling 
laws are directed only at those individuals who operate gambling 
businesses of major proportions: selection of targets for investigation 
and prosecution should be made on that basis. See United States v. 
Riehl, 460 F.2d 454, 458 (3d Cir. 1972). 

9-110.603 Investigative or Supervisory Jurisdiction 

Investigative jurisdiction for violations of the syndicated gambling 
provisions is vested in the Federal Bureau of Investigation. In 
investigating, the FBI is authorized under 18 U.S.C. §2516 to intercept 
wire or oral communications pursuant to court order. See USAM 9-7.000 
(Electronic Surveillance). The services of the FBI-r8boratory are 
available both to analyze any physical evidence seized and to support 
expert testimony at the time of trial. 

Supervision of prosecutions under these statutes, including 
investigations and service of warrants, is vested in the Organized Crime 
and Racketeering Section. 

9-110.604 Definitions 

Both 18 U.S.C. §1511 and §1955 utilize the same definition of 
"illegal gambling business." The breadth of activities included under the 
meaning of the term "gambling" are identical, as are the activities 
excluded from coverage. See USAM 9-110.200. 

9-110.610 Obstruction of State or Local Law Enforcement 

A violation under 18 U.S.C. §1511 may be shown by proving: 

A. That two or more persons conspired to obstruct the enforcement of 
the criminal laws of a state or local government. 

B. That such conspiracy was intended to facilitate an illegal 
gambling business. 

C. That one such person s an official or employee of the state or 
7 local government (e.g., a(policema~ member of the city counc i 1, mayor; 

the statute is intended to be broad and should be so interpreted in this 
area). 
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D. That one such person conducted, financed, managed, supervised, 
directed or owned all or part of an illegal gambling business (n.b., this 
person might be the same person who is employed by the state or local 
government or@ might be another individual). See USAM 9-110.220. <rhejshe. 

E. That one such person did any act to effect the object of the 
conspiracy. Again the statute is intended to be read broadly in this 
context. act need not be unlawful in itself, such as making a payoff 
to a policeman bu~ might be a phone call, the mailing of a letter, ~pdic.e.. 
atten at a meeting, etc. _re. 

orncer-

9-110.620 Illegal Gambling Businesses 

A violation under 18 U.S.C. §1955 may be shown by proving that the 
defendant conducts, finances, manages, supervises, directs or owns all or 
part of any illegal gambling business. The meaning of the terms 
"finance," ''manage," "supervise," "direct," and "own," are so common that 
no definitions are required. See United States v. Bobo, 477 F.2d 974, 988 
(4th Cir. 1973). "Conduct,"as the legislative history of 18 u.s.c. 
11511, the companion statute to 18 U.S.C. 11955, states at H.R. Rep. No. 
91-1549, 91st Cong., 2d Sess. (1970), pp. 52-53, 1970 U.S. CODE CONG. & 
AD. NEWS, 4029: 

refers both to high level bosses and street 
level employees. It does not include the player in an 
illegal game of chance, nor the person who 
participates in an illegal gambling activity by 
placing a bet. 

The term "conduct" is intended to mean any participation in the operation 
of a gambling business, regardless of how minor the role. United States 
v. Becker, 461 F.2d 230, 232 (2d Cir.), vacated and remanded on other 
grounds, 417 U.S. 903; United States v. Ceraso, 467 F.2d 653, 656 (3d 
Cir. 1972). 

For an illegal gambling business to exist under 18 U.S.C. §1955, it 
must, among other requirements, involve five or more persons who 
"conduct," etc. Therefore, in computing whether five or more perso re 
involved the prosecution may count runners, telephone clerks, salesme ~.sol-cs
and atchme. United States v. Hunter, 478 F.2d 1019, 1022 {7th Cir.), p-er'SCY\ 
cert. denied, 414 U.S. 857, rehearing denied, 414 U.S. 1087 0973) ; with:"'-

, Unlted States v. Harris, 460 F.2d 1041 (5th cir.), cert. denied, 409 U.S. ~rs01 1J 
877 (1972), dealers as well as @~were specifically held to be f- Joor 
persons who conduct an illegal gam 1ng business. Since the only p-er·.s~.S 
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exclusions intended by Congress were the individual playe~~- or bettors and 
:,not the professional bookmaker who bets in the course of~business, the 

lay-off bettor is also included as one who "conducts" part of the gambling 
business. United States v. McHale, 495 F.2d 15, 18 (7th Cir. 1974). Only 
bettors who merely use the facilities provided by those engaged in the 
business of illegal gambling are not subject to prosecution under this 
law. Moreover, such customers can not be considered in determining 
whether a particular operation involves five or more persons. 

9-110.621 Conspiracy 

Defendants may properly be charged with both conspiring to violate 
(18 U.S.C. §371) and with violating 18 U.S.C. §1955. Iannelli v. United 
States, 420 U.S. 770 (1975). 

9-110.622 Obtaining Evidence in an Illegal Gambling Business Case 

Before a warrant of arrest, interception, or search and seizure will 
be issued, the government must establish probable cause to believe that 
the suspended operation is within the statutory definition of an "illegal 
gambling business." United States v. DeCesaro, 502 F.2d 604 0th Cir.). 

Subsection (c) of 18 U.S.C. §1955, allows, under conditions set forth 
therein, a probable cause finding as to "gross revenue in excess of $2,000 
in any single day," the third element. United States v. Palmer, 465 F. 2d 
697 (6th Cir.), cert. denied, 409 U.S. 874. The finding goes solely to 
probable cause for a warrant of arrest, interception or search and 
seizure, and cannot be utilized to establish an element of proof of the 
offense at trial. 

While it is not necessary in obtaining search warrants and 
authorizations for electronic surveillance to show interstate activity, 
some mention should be made in an application of the Congressional finding 
that illegal gambling affects interstate commerce. See USAM 9-110.201. 

9-110.623 Forfeiture 

Subsection (d) of 18 U.S.C. §1955 provides that all property used in 
violation of the provisions of the section may be seized and forfeited to 
the United States. Department rules for the confiscation of property, 
including money, used in an illegal gambling business are contained in 28 
C.F.R. 9(a). 
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9-110.624 Compensation to Informants 

18 U.S.C. 51955(d) also provides for the award of compensation to 
informants with respect to forfeitures made under this section. 
Department rules for making such awards are contained in 28 C.F.R. 
9(a)(9). 

9-110.700 LOANSHARKING 

Chapter 42 (Sections 891 to 896) of Title 18, United States Code, is 
designed principally to bring the resources of federal law enforcement to 
bear on the loansharking of criminal organizations. While it i1 desirable 
that some manifestation of organized crime involvement be present (see 
"Use of Chapter 42," infra at USAM 9-110.304), that fact is nota 
necessary element of the offense and need be neither pleaded nor proved. 
United States v. Cheiman, 578 F.2d 160, 164 (6th Cir. 1978), cert. denied, 
439 U.S. 1068 (1979); United States v. Mase, 556 F.2d 671, '6"'"7"4°(2d Cir. 
1977), cert. denied, 435 U.S. 916 (19781;-united States v. Andrino, 501 
F .2d 13-=;r,-1377-78 (9th Cir. 1974); United States v. Annerino, 495 F. 2d 
1159, 1164 (7th Cir. 1974). Indeed, 1f the defendants seek to raise this 
issue before the jury, the government has been held to be permitted to 
prove the organized crime connection. United States v. Nace, 561 F.2d 
763, 768 (9th Cir. 1977). --

9-110.701 Structure of the Act 

18 u.s.c. 1892 

18 U.S.C. 1892 proscribes making or conspiring to make any 
"extortionate extension of credit," defined in 18 U.S.C. 1891(6) as: 

any extension of credit with respect to which 
it is the understanding of the creditor and the debtor 
at the time it is made that delay in making repayment 
or failure to make repayment could result in the use 
of violence or other criminal means to cause harm to 
the person, reputation or property of any person. 

Subsection 18 U. S.C. 1891(1) states that: 

To extend credit means to make or renew any loan, or 
to enter into any agreement, tacit or express, whereby 

MARCH 9, 1984 
Ch. 110, p. 29 

1984 USAM (superseded)



UNITED STATES ATTORNEYS' MANUAL 
TITLE 9--CRIMINAL DIVISION 

the repayment or satisfaction of any debt or claim, 
whether acknowledged or disputed, valid or invalid, 
and however arising, may or will be deferred. 

There are three elememts to a substantive offense under 18 U.S.C. 
§892: 

A. That an agreement to extend credit was made; 

B. That there was an understanding, expressed or implied, tacit or 
otherwise, that if there was delay in making repayment, violence and other 
criminal means would be used to harm the debtor; and 

C. That defendant acted knowingly and willfully in entering this 
agreement and understanding. United States v. Devincent, 546 F.2d 452, 
456, n. 4 (1st Cir. 1976), cert. denied, 431 U.S. 903 (1977). 

There is seldom any dispute that an extension of credit was made in 
prosecutions under 18 U.S.C. §892. Even an agreement to extend credit by 
means of a check which bounced has been ruled an extension of credit under 
the Act. United States v. Totaro, 550 F.2d 957, 959 (4th Cir.), cert. 
denied, 431 U.S. 920 (1977). 

The sticking point in these prosecutions is usually proof of the 
himsel.!/ understand in~ of the debtor at the time the extension of credit was made • 
. her5el~. ~ The debtor(h1mselO can, of course, testify as to hearsay matters of which 
heJ.shc:....::; (§ was aware concerning the collection practices of the creditors--so long 

hi'sj'her ~ as these contributed to@ understanding of the terms of the extension of 
credit. United States v. Martorano, 557 F.2d 1, 9 (1st Cir.), on 
rehearing, 561 F.2d 406 (1977), cert. denied, 435 U.S. 922 (1978); United 
States v. Bowdach, 501 F.2d 220 (5th Cir. 1974), cert. denied, 420 U.S. 
948 0975). 

This hearsay is admissible totally independent of the prov1s1ons of 
18 U.S.C. §892(c) and is admitted solely for the purpose of showing the 
victim's state of mind, not the truth of the matter asserted. Id. Even 
past criminal conduct known to the victim which might otherwlse be 
inadmissible can be admitted if it is relevant to the state of mind of 
the borrower at the time the loan was made. United States v. Devincent, 
supra; United States v. Bowdach, supra; United States v. Frazier, 479 F.2d 
983, 986 (2d Cir. 1973); United sta"te'S v. Marchesani, 457 F.2d 1291, 1296 
(6th Cir. 1972). 

It should be noted that 18 U.S.C. §892 does not require an agreement 
that violence will be used in collection; all that is required is that the 
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victim comprehend it will be used. United States v. DeVincent, supra, at 
455, n. l; United States v. Annoreno, 460 F . 2d 1303, 1308 {7th Cir.), 
cert. denied, 409 U.S. 852 0972). So long as fear was instilled in the 
victim, no proof that the fear was reasonable need be adduced. United 
States v. DeVincent, supra, at 456. 

The fear of the vie t im may be proved not on !.J__by the victim's h 
testimony, but also by testimony of those near to~ at the time and f-hiMJ e1 
familiar with Q!!Y affairs sufficient to make them knowledge ab le of i h1sJ !;er 
state of mind. United States v. Nakaladski, 481 F.2d 289, 297 (5th Cir.), hisJ~~r 
cert. denied, 414 U.S. 1064 0973); see United States v. Zito, 467 F.2d 
1401, 1404 (2d Cir. 1972). Acts of the victim which show fear and which 
are a matter of public record can also be used. United States v. DeCarlo, 
458 F.2d 358 (3d Cir.), cert. denied, 409 U.S. 843 0972) (death 
certificate of a suicide victim). Nonetheless, the jury may disregard a h } h 
denial of fear by the victim if other evidence proves (EV was, in fact ,t- e S e.. 
afraid. United States v. Nakaladski, supra, at 299; United States v. 
DeLutro, 435 F.2d 255, 257 (2d cir. 1970), cert. denied, 402 U.S. 983 
(I 971). 

Subtle hints conveyed to the debtor as to the consequences of I 
nonpayment are equally as probative of<:ili!) state of mind as are ex pl ic i t~h is/ her 
threats. Annoreno, supra, at 1309. The intent of the defendant is proved 
as in all other cases, but it can be inferred from the state of mind 
knowingly and intentionally induced in the victim. United States v. 
Martorano, supra, at 8, n. 3. 

18 U.S.C. §892(a) also outlaws conspiracies to make extortionate 
loans. It should be noted that no overt act is re qui red; the agreement 
alone is sufficient to warrant conviction. In such prosecutions, the name 
of the victim need not be set out in the indictment, unlike the 
requirement in substantive 18 U.S.C. §892 and 894 counts. United States 
v. Tomasetta, 429 F.2d 978, 980-81 (1st Cir. 1970). All victims, named and 
unnamed, may testify as to their experience with the conspirators to show 
motive, intent, usual business practice and the relationship between the 
conspirators. Nakaladski v. United States, supra, at 296. In contrast to 
the substantive offense, in which the government must prove that fear was 
coinmunicated to the victim, the conspiracy involves only proof that the 
conspirators agreed that fear would be instilled in a victim. Id. at 297. 

18 u.s.c. §893 

18 U.S.C. §893 is intended to reach the source of loansharking funds 
by prohibiting the willful advancement of money or property to any person 
"with reasonable grounds to believe that it is the intention of that 
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person to use the money or property so advanced directly or indirectly for 
the purpose of making extortionate extensions of credit." This is the 
least used section of the Act, and no reported decisions relative to it 
have been published. This is due to the fact that it is usual for 
illegitimate lenders to participate actively in loansharking activity, 
thereby making a 18 U.S.C. §892 conspiracy or 18 U.S.C. §894 charge 
possible. 

18 u . s . c . § 8 94 

18 U.S.C. §894 reaches the enforcement arm of the loanshark by making 
it a crime to make "use of an extortionate means •.• to collect or 
attempt to collect any extension of credit (see above for definition), or 
to punish any person for the nonrepayment thereof." The crime has three 
elements. 

A. That there was principal ~ interest outstanding; 

B. That defendant(s) attempted to collect, or did collect, the sums 
due; 

C. That defendant(s) knowingly employed extortionate means in that 
collection or attempt. United States v. Natale, 526 F.2d 1160, 1166 (2d 
Cir. 1975), ~· denied, 425 U.S. 950 (1976). 

Much of the dispute arising from prosecutions under 18 U.S.C. §894 
has involved claims that the money due was not the result of a loan made 
in violation of 18 U.S.C. §892 and, it was claimed, was therefore outside 
the statute. It does not matter how the original claim or debt arose. 
United States v. Muscarella, 585 F.2d 242 (7th Cir. 1978); United States 
v. Nerone, 563 F.2d 836 (7th Cir. 1977), cert. denied, 435 U.S. 951 
(1978); United States v. Mase, 556 F.2d 671,~ (2d cir. 1977), cert. 
denied, 435 U.S. 916 (197sr;-United States v. Czarnecki, 552 F.2d 698, 703 
(6th Cir.), cert. denied, 431 U.S. 939 0977); United States v. Roberts, 
546 F.2d 59~97 (5th Cir. 1977), cert. denied sub nom., Mancini v. 
United States, 431 U.S. 968 (1977); U'ii"It'ed States V:-Largent, 545 F.2d 
1039, 1042 (6th Cir. 1976), cert. denied, 429 U.S. 1098 0977); United 
States v. Schaffer, 539 F.2d 653, 654 (8th Cir. 1976); United States v. 
Burke, 495 F.2d 1226 (5th Cir.), cert. denied, 419 U.S. 1079 (1974); 
United States v. Briola, 465 F.2d lc5T8"110th Cir. 1972), cert. denied, 409 
U.S. 1108 (1973); United States v. Keresty, 465 F.2d 36, 40-41 (3d Cir.), 
cert. denied, 409 U.S. 991 (1972) (all of the above cases dealt with 
credit extended in gambling transactions); United States v. Cheiman, 578 
F.2d 160 (6th Cir. 1978), cert. denied, 439 U.S. 1068 (1979) 
(obligation--a disputed promise--rc>lnvest in a business); United States v. 
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Bufalino, 576 F.2d 446, 452 (2d Cir.), cert. denied, 439 U.S. 928 (1978) 
(attempt to recover money obtained by fraud); United States v-. Schwartz, 
548 F.2d 427 (2d Cir. 1977) (obligation for truck rentals); United States 
v. Annerino, 495 F.2d 1159, 1166 (7th Cir. 1974) (collection of money 
embezzled); United States v. Bonanno, 467 F.2d 14, 17 (9th Cir. 1972), 
cert. denied, 410 U.S. 909 (1973) (attempt to collect an amount advanced 
to facilitate importation of marijuana). 

There is seldom, if ever, much dispute concerning the second element 
of the offense, but there is almost always a contest as to whether or not 
the methods used by the defendants were extortionate. Probably, the 
nerviest defense to this third element is a confession that the money was 
taken from the victim at gunpoint, therefore robbery rather than extortion 
should have been charged. The courts have held that a confession to 
robbery is never a defense to a charge of extortion. United States v. 
Cheiman, supra, at 164, n. 17; see United States v. Martorano, supra. Tite 
most usual manifestations of coercion are prediction of the victim's early 
demise, threats to break arms, legs, and heads, and arsons committed 
against the victim's house, business, or car. Titreats to bring in someone 
involved in organized crime or the syndicate, United States v. Nakaladski, 
supra, at 301; United States v. Keresty, supra; see United States v. 
Zito, supra, or describing the collectors as dangerous people for which 
defendant could not be responsible, United States v. Annerino, supra; 
United States v. Quintana, 457 F.2d 874 (10th Cir.), cert. denied, 409 
U.S. 877 (1972), are just as extortionate in nature. ~~ 

As in the 18 U.S.C. §892 prosecutions, however, the inquiry focuses 
upon whether defendants in any way created ~imate in ~U\h the victim 
had reason to fear for @ safety, that ofC!:!.!,Y family, ~roperty, or f-his/ e 
reputation. Where unsecured loans are made at ridiculous multiples of hi.5 ec 
commercial interest rates and repayments are made secretively on street hi 

5 
Jh 

corners, in taverns, pool halls or empty or closed stores, most courts er 
will need little to convince them collections were extortionate. United 
States v. Annoreno, supra, at 1309; see United States v. Natale, fupra, at 
1174. The methods of proving that°The victim was placed in ear are 
basically the same as those used in prosecutions under 18 U.S.C. §892. 
This includes proof of other extortionate e collections known to the victim I 
and alluded to by the defendant in collection attempts. f..his/he.t 

As with 18 U.S.C. §892 prosecutions, the fact that a particular 
victim denies being afraid not to pay is not conclusive, so long as the 
methods used were such as would engender fear in an average 9 . Congress f-person 
meant to protect the intrepid as well as the timid. United States v. 
Natale, supra, at 1J68. And, if relatives of the victim are used as 
targets and conduits: for the threat, their reactions are also relevant. 
United States v. Zito, supra. 
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A point to remember on appeal of any conviction under 18 U.S.C. §894 
is that, if the jury found that the loan was made in violation of 18 
U.S.C. §892, any collection of that loan is necessarily a violation of 18 
U.S.C. §894. United States v. Nakaladski, supra, at 298. 

Intent of the defendants is proved as in any other case, and can 
include past similar unlawful collection activities of the defendant near 
in time to the offense charged. United States v. Largent, supra, at 1043. 

Conspiracies to collect in an extortionate manner are covered in 18 
U.S.C. §894 similar to the conspiracy portion of 18 U.S.C. §892. All 
connnents made there would apply. 

18 u.s.c. §896 

18 U.S.C. 896 makes clear that state prosecutions for extortionate 
credit transactions are not preempted by the federal statute. In those 
rare instances in which the petite policy allows federal prosecution 
following a state prosecution, the fact that an acquittal resulted in 
state court does not foreclose successful federal action. United States 
v. Burke, supra. 

9-110.702 Constitutional Authority----

The constitutionality of the Act has been upheld by the Supreme 
Court. Perez v. United States, 402 U.S. 146 (1971). 

9-110.703 Methods of Proof 

The methods of proof possible when the victim is available as a 
witness have been outlined earlier. Whenever the victim is not available, 
subsections (c) of 18 U.S.C. §892 and §894 allow the introduction of 
evidence of the collection reputation of the defendant providing evidence 
of the facts set out in 18 U.S.C. §892(b){l) and (2) have been 
introduced. The purpose of admitting this evidence is only to prove the 
state of mind of the absent victim, and when so limited, its use has been 
upheld by the courts. United States v. Spears, 568 F.2d 799 (10th Cir. 
1978), cert. denied, 439 U.S. 839 0979). 18 U.S.C. §892(c) and §894(c) 
should be used only when the prosecutor believes its use is vital to the 
success of the prosecution. 
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9-110. 704 Use of Chapter 42 

Since the chapter was neither intended to preempt the field 'of 
loansharking to the exclusion of state law nor create a federal crime of 
usury, each potential investigation or prosecQtion should be judged in 
terms of the propriety of federal intervention. While decision on the use 
of the statute is that of the U.S. Attorney alone, the following criteria 
may be relevant: 

A. Is the extension of credit at issue part of a ·commercialized 
loansharking enterprise, or is it merely a single incident? 

. ~~ . 1_--L-L.s. 
B. What is the creditor's reputation, and does he ave, or claim tof-~ 

have, affiliations .with the organized criminal element. 

C. Was some other crime committed or suggested in the course of 
entering or attempting to settle the transaction; specifically, did 
gambling lead to creation of the debt or was an attempt made to recruit 
the debtor to commit some other crime to earn repayment? 

D. Were there ~j¥tive reasons for the debtor's belief 
would be injured if~,'f'ailed in or delayed payment? 

9-1.0.705 Problems in Chapter 42 Cases 

In the early days of the statute, it was found that an inordinate 
number of these cases were resulting in acquittals. Examination of the 
reasons behind this state of affairs led to the discovery that many of the 
debtors were coming back under the influence of the creditors after making 
the original complaint to federal authorities. In some instances, this 
was due to an offer to forgive the debt; in others, additional threats 
were made and were effective. 

Prosecutors should remember that loanshark victims are, by nature, 
followers and extremely subject to suggestions by others. Thus, whenever 
possible, their testimony should be backed up by consensual electronic 
surveillance or other means of proof independent of the victim's 
testimony. 
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9-110.706 Alternative Statutes 

Use of facilities in interstate commerce in aid of extortion is a 
yiolation of 18 U.S.C. §1952. Extortion of a business affectirig 

·· Tnterstate commerce is a violation of 18 U.S.C. §1951. In some instances 
these charges may be preferable to those contained .:in Chapter 42. Also, 
loansharking offenses are among those included in the definition of 
racketeering activity set out in 18 U.S.C. §1961. See the section on t h e 
Racketeer Influenced and Corrupt Organizations (RICO) statute for 
appropriate usage of that statute, infra, at USAM 9-110.100. 

9-110.707 Penalty 

All the offense sections of Chapter 42 carry a penalty of up to 20 
years in prison or a fine of up to $10,000, or both . 

. -···· 
'··-. 

<J-I Io · l>O a 

MARCH 9, 1984 
Ch. 110, p. 36 

*U.S~VeANMeNT F'RINTING OFFICE: l 9 8 4 4 2 l s 9 3 l 0 9 0 4 

........ 

1984 USAM (superseded)



•
• 

' 
. 

U.S. Department or Justitt 

Executive Office for United States Attorneys 

Wa1htnKI01t, D.C. 205JO 

July 7, 1986 (Expires Decembe r 7, 1986) 
TO: Holders of United States Attorneys' Manual Title 9 

FROM: United States Attorneys' Manual Staff 
Executive Office for United States Attorneys 

Stephen s. •rrott 
Assistant Attorney General 
Criminal Division 

.RE: MURDER-FOR-HIRE AND VIOLENT CRIMES IN AID OF 
RACKETEERING ACTIVITY 

NOTE: 1. This is issued pursuant to USAM 1-1.550. 
2. Distribute to Holders of Title 9. 
3. Insert at end of USAM Title 9. 

AFFECTS: USAM 9-110.800 et seq. 

·PURPOSE: This bluesheet implements new policy regarding the 
requirement of approval by the Assistant Attorney 
General prior to seeking an indictment under 18 U.S.C. 
S 1952A when there is a conflict between federal and 
state or local jurisdiction, between or under § 1952B 
in any case. 

The following should be added after USAM 9-110.707 

9-110.800 Murder-for-Hire and Violent Crimes 
in Aid of Racketeering Activity 

The Comprehensive Crime Control Act of 1984, Pub.L. No. 
98-473, Ch. X, Part A (Oct. 12, 1984), added two new offenses to 
Title 18, codified at 18 U.S.C. §S 1952A and 1952B. Section 
1952A makes it a crime to travel or use facilities in interstate 
or foreign commerce with intent that a murder in violation of 
state or federal law be committed for money or other pecuniary 
compensation. The maximum penalty varies with the severity of 
the conduct: $10,000 and/or five years for any violation; 
$20,000 and/or twenty years if personal injury results; life 
imprisonment and/or $50,000 if death results. 

BS #9.046 

1984 USAM (superseded)



Bluesheet 9-110.800 et seq. 

- 2 -

Section 1952B makes it a crime to commit any of a list of 
violent crimes in return for pecuniary compensation fro~ ?n 
enterprise engaged in racketeering activity, or for the purpose 
of joining, remaining with, or advancing in such an enterprise. 
The listed violent crimes are murder, kidnapping, maiming , 
assault with a dangerou~ weapon, assault resulting in serious 
bodily injury, and threatening to commit a "~rime of violence," 
as defined in 18 U.S.C. § 16, newly added by this legislation. 
The listed crimes may be violations of state or federal law. 
In addition, attempts and conspiracies to commit the li~ted 
crimes are covPred. The maximum penalty varies with the 
particular violent crime involveo, ranging from $3,000 and/or 
three years for attempting or conspirina to commit one of the 
lesser offenses, to $50,000 and/or life imprisonment for murder 
or kidnapping. The definitions of "racketeering act~vity" and 
"enterprise" are based on the definitions in the RICO statute, 
18 u.s.c. § 1961. 

9-1 10.801 Division Approval 

Cri mi na l prose c u tions under Section 1952A 
initiated b i ndictment or information without roval 
of the Assistant Attorne General, Crim1ra Division, if a state 
or local rosecutor with 'urisdiction over t e o fense ob "ects to 
federal prosecution. The views o the appropriate state or local 
prosecutor are to be solicited in advance of an indictment or 
inforMation and recorded in the file. Where approval is required 
because of an objection, the failure tn obtain the required 
approval of the A~sistant Attorney General prior to · indictment 
will not affect the continuation of the prosecution of ?ry 
matter unless the Department so orders. 

No c r imin a l prosecution under Section 1 952B shall b£ 
initiated by indictment or information without the prior approva l 
of the As~i~tant Attorney General, Criminal Division. 

See approval guidelines at USAM 9-110.810, infra. 

9-110.802 Murder-for-Hire 

The substance of section 1952A is patterned after the ITAR 
statute, 18 U.S.C. S 1952, and the case law under that provision 
may be applicable with respect to some issues. However, the new 
statute has some novel feature~. F i rst, according to the 
legislative histo ry, the murder must be "performed or planned a s 
consideration for the receipt of 'anything of pecuniary value.' " 
See S. Rep. No. 98-225, 98th Cong., 1st Sess. 306 (1983) 
l'hereinafter cited as Senate Report). "Anything of pecuniary 
value" is defined to mean money, a negotiable instrument, a 
commercial interest, or "anything else the primary significance 
of whi ch is economic advantage." As examples that clearly come 
within the definition, the Senate Report mentions an "option to 
purchase" and a "promise of future payment," even if either such 
contract is unenforceable as contrary to public policy. Ibid. 
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The term "facility in interatate commerc.e" is defined to 
expressly include "means of transportation and communication." 
This definition includes interstate telephone calls within i ts 
acope, as is the case under section 1952. See United States v. 
Villano, 529 F.2d 1046 (10th Cir.), cert. denled, 426 U.S. 953 
(1976). The definition is as broad as the corresponding defini
tion in section 1952 of •any facility in interstate or foreign 
commerce.• Senate Report at 306 n.5. The legislative history 
also makes it clear that section 1952A covers both the "hit man" 
and the person who ordered the murder, under the theory that the 
order-giver causes the hit man to travel or use facilities in 
interstate commerce. Id. at 306. Finally, the Senate Report 
states that, because the essence of the offense is the interstate 
element coupled with the requisite intent, the violation is 
complete whether or not the murder is carried out or even attempt
ed. Ibid. 

9-110.803 Violent Crimes in Aid of 
Racketeering Activity 

The substance of this offense is similar in some ways to 
that of the murder-for-hire provision. For example, the term 
•anything of pecuniary value" has the same meaning in both 
statutes. Senate Report at 306 n.5. Also, section 1952B, in 
conjunction with 18 o.s.c. S 2, covers both the hit man and the 
order-giver. Id. at 307. One major difference between the two 
offenses is that the interstate commerce element in section 1952B 
is not based on travel or the use of interstate facilities; 
rather, the nexus is based on connection of the violent crime to 
an "enterprise engaged in racketeering activity.• The terms 
"enterprise" and •racketeering activity" are essentially borrowed 
from the definitions of those terms in the RICO statute, 
18 u.s.c. S 1961, and have the same scope as the corresponding 
RICO terms. The interstate nexus for section 1952B is supplied 
in the definition of "enterprise,• which, unlike the correspondi ng 
RICO definition, contains the interstate requirement as part of 
the definition. It should also be noted that the definit ion in 
section 1952B does not include "individual," as the RICO definition 
does. 

The violent crimes covered by section 1952B include not only 
the specific offenses listed, but any "crime of violence.• The 
latter term is defined in new aection 16 of Title 18, which is 
alao added by Chapter X, Part A, of the new legislation. The 
legislative history notes that this definition includes a threaten
ed or attempted aimple assault or battery, and also includes 
burglary, because, under new aection 16(b), burglary i• a felony 
that, by its nature, involves a aubstantial risk that physical 
force against person or property may be used in the commission of 
the offense. Senate Report at 307. 
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9-110.810 Approval Guidelines 

The following guidelines provide only internal Department of 
Justice guidance. They are not intended to, do not, and may not 
be relied upon to create any rights, substantive or procedural, 
enforceable at law by any party in any matter, civil or criminal . 
Nor are any limitations hereby placed on otherwise lawful ' litiga
tive prerogatives of the Department of Justice. 

Section 1952A 

Section 1952A is a broad and powerful statute that reaches 
conduct within the jurisdiction of state and local authorities. 
Because of the need to avoid encroaching on the authority of 
state and local law enforcement authorities, approval by the 
Assistant Attorney General, Criminal Division, is required if the 
United States Attorney believes that any state or local prosecutor 
with responsibility for prosecuting a state murder charge for the 
same basic offense objects to a federal prosecution under section 
1952A, or if the views of the appropriate prosecutors have not 
been solicited. The views of the state or local prosecutor who 
apparently has jurisdiction over the conduct in question must be 
solicited in every case proposed to be brought under Section 
1952A, unless a compelling reason, such as local corruption, 
dictates otherwise. These views, or the reason for not soliciting 
them, must be recorded in the file. The failure to obtain 
approval of the Assistant Attorney General prior to initiation of 
prosecution will not affect the continuation of the prosecution 
unless the Department so orders. 

Requests for approval should be in accordance with the 
guidelines at USAM 9-110.811. 

Section 1952B 

Section 1952B also reaches conduct within state and local 
jurisdiction. In addition, section 1952B incorporates two 
important terms defined in the RICO statute, 18 u.s.c. Section 
1961-1968 -- namely, •enterprise• and •racketeering activity.• 
Because of the need to maintain consistent applications and 
interpretations of the elements of RICO, in addition to the need 
to avoid encroaching on state and local law enforcement authority, 
all proposed prosecutions under 1952B must be submitted to the 
Assistant Attorney General, Criminal Division, for approval in 
accordance with the following guidelines. 

9-110.811 The Review Process for Authorization 

The review process for authorization of prosecutions under 
section 1952A when a conflict arises between federal and state or 
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local authority and for authorization required in any case under 
section 1952B is similar to that for RICO prosecutions under 
18 u.s.c. SS 1961-1968. ~ USAM 9-100.200, !!_ seg. However, 
approval of prosecutions under these two new statutes is at the 
Division level, rather than at the Section level. To commence 
the formal review process, submit a final draft of the proposed 
indictment and a prosecutive memorandum to the Assistant Attorney 
General, Criminal Division, Room 2107, Department of Justice, 
Washington, D.C. 20530. Before the formal review process begins, 
however, prosecuting attorneys are encouraged to consult with the 
Organized Crime and Racketeering Section by telephone in order to 
obtain preliminary guidance and suggestions. 

The review process can be time-consuming, because of the 
likelihood that modifications will have to be made to the indict
ment, and because of the heavy workload of the reviewing attorneys. 
Therefore, unless extraordinary circumstances justify a shorter 
time frame, a period of 15 working days must be allowed for the 
review process. 

9-110.812 General Guidelines: Sections 1952A and 1952B 

In ~eciding whether to approve a prosecution under section 
1952A or 1952B, the Assistant Attorney General will analyze the 
prosecution memorandum and proposed indictment to determine 
whether there is a legitimate reason why the offense cannot or 
should not be prosecuted by state or local authorities. For 
example, federal prosecution may be appropriate where local 
authorities do not have the resources to prosecute, where local 
authorities are reasonably believed to be corrupt, where local 
authorities have requested federal participation, or where the 
offense is closely related to a federal investigation or prosecu
tion. A prosecution will not be authorized over the objection of 
local authorities in the absence of a compelling reason. · 
Accordingly, every prosecution memorandum must state the views of 
local authorities with respect to the proposed prosecution, or 
the reasons for not soliciting them. In addition, the specific 
factors set forth in the following sections will be considered 
with respect to all proposed prosecutions. 

9-110.813 Specific Guidelines: Section 1952A 

According to the legislative history, the murder-for-hire 
provision was enacted to combat the activities of the professional 
contract killer, or •hit-man,• employed by organized criminal 
elements. ~ Organized Crime and the Use of Violence: Hearings 
Before the Permanent Subcommittee of Investigations of the Senate 
Committee on Governmental Affairs, 96th Cong., 2d Sess. 44, SO 
(1980). Therefore, unless unusual circumstances are present, a 
prosecution under section 1952A should not be instituted where 
the intended murder concerns a domestic situation between family 
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members, or a private dispute between two individuals, and there 
is no connection to or allegation of any other serious criminal 
activity in the investigation. 

9-110.814 Specific Guidelines: Section 1952B 

1. Section 1952B was enacted to combat •contract murders 
and other violent crimes by organized crime figures.• See Senate 
Report at 306. The statutory language is extremely broad, in 
that lt covers such conduct as a threat to commit an assault, and 
other relatively minor conduct normally prosecuted by local 
authorities. Thus, although the involvement of traditional 
organized crime will not be a requirement for approval of proposed 
prosecutions, a prosecution will not be authorized unless the 
violent crimes involved are substantial because of the seriousness 
of injuries, the number of incidents, or other aggravating factors. 

2. The statutory definition of •enterprise• also is very 
broad; it is closely related to the definition of the same term 
in the RICO statute, 18 u.s.c. S 1961(4). (However, it should be 
noted that the definition in section 1952B, unlike the RICO 
definition, includes a requirement of an effect on interstate 
commerce as part of the definition, and does not include an 
•individual" within the definition.) No prosecution under 
section 1952B will be approved unless the enterprise has an 
identifiable structure and purpose apart from the racketeering 
activity and crimes of viol~nce it is engaged in, and otherwise 
meets the standards for a RICO prosecution. 

3. The term "racketeering activity" is borrowed directly 
from the RICO statute, 18 u.s.c. S 1961(1). It will be construed 
in the same way under section 1952B as it is under RICO, for 
purposes of approval. See USAM 9-110.100, et seq. The requirement 
in section 1952B that t~enterprise be •engaged in" racketeering 
activity will be construed to mean that the enterprise, or 
persons employed by or associated with it, committed two or more 
separate acts of racketeering activity before the commission of 
the violent crimes charged under section 1952B. This requirement 
will be similar to the requirement of proof of a •pattern of 
racketeering activity• under RICO, 18 u.s.c. S 1961(5). See USAM 
9-110.121. 

9-110.815 Prosecution Memorandum 

Every request for approval of a proposed prosecution under 
section 1952A or 19528 must be accompanied by a final draft of a 
proposed indictment and by a thorough prosecution memorandum. 
The prosecution memorandum should generally conform to the 
standards outlined for RICO prosecutions. See USAM 9-110.400, 
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,!! sig. It is especially important that the memorandum contain a 
cone se summary of the facts, a statement of the applicable law, 
a discussion of anticipated defenses and unusual legal issues, 
and a statement of justification for using section 1952A or 
1952B. For cases under section 1952B, submission of a thorough 
memorandum is particularly important, because of the complexity 
of the issues involved and because of the statute's similarity to 
RICO. While the memorandum in support of a section 1952A indict
ment ordinarily need not be very detailed, the memorandum for a 
section 1952B case must meet the strict standards for a RICO 
prosecution memorandum in every respect. 

9-110.816 Post-Indictment Duties 

Once the indictment or information has been approved and 
f i led, it is the duty of the prosecuting attorney to submit to 
the Criminal Division a copy bearing the seal of the clerk of the 
court. In addition, the attorney should keep the Criminal 
Division informed of any unusual legal problems that arise in the 
course of the case, so those problems can be considered in 
providing guidance to other prosecutors. 

RU. S.GOVERNM(NT PRINTING orr1CE:1986-491-S10140187 
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9-111.000 POLICY WITH REGARD TO FORFEITURE OF ASSETS WHICH HAVE BEEN 
TRANSFERRED TO ATTORNEYS AS FEES FOR LEGAL SERVICES 

9-111.100 FORFEITURE UNDER RICO (18 U.S.C. §1963) AND DRUG FELONY 
STATUTES (21 U.S.C. §853) 

The Comprehensive Crime Control Act of 1984 1/ extensively revised 
criminal forfeiture law and procedure. New 18 u~s.c. §1963(c) and 21 
u.s.c. §853(c) provide that criminal forfeitures under sections 1963(a) 
and 853(a), respectively, "relate back" to the commission of the act which 
gives rise to the forfeiture. Thus, the interest of the United States in 
the property vests at that time and is not extinguished simply because a 
defendant subsequently transfers the property to another person. As 
explained in the Senate Report: "[a]bsent application of this principle a 
defendant could attempt to avoid criminal forfeiture by transferring his 
property to another person prior to conviction." 2/ S. Rep. No. 98-225, 
98th Cong., 1st Sess. at 200 (footnote omitted). -More specifically, the 
report notes that "[t]he purpose of this provision is to permit the 
voiding of certain pre-conviction transfers and so close a potential 
loophole in current law whereby the criminal forfeiture sanction could be 
avoided by transfers that were not 'arms' length transactions." Id. at 
200-201. 

As an equitable measure, 18 u.s.c. §1963(c) and 21 u.s.c. §853(c) 
both provide that forfeiture shall not be ordered if a transferee 

'];_/ Pub. L. No. 98-473, 98 Stat. 1837 (Oct. 12, 1984). 

'!:../ The Senate Report also noted that the 18 u.s.c. §1963(c) codified "the 
'taint' theory which has long been recognized in forfeiture cases." 
Indeed, under most civil forfeiture statutes, the forfeiture relates back 
to the time of the acts which give rise to it. See, ~' United States 
v. Stowell, 133 U.S. 1 (1890); United States v. "$'84,000iti U.S. Currency, 
717 F.2d 1090 (7th Cir. 1983), cert. denied, U.S. , 105 s. 
Ct. 131 (1984). The Seventh Circuit, however, twice rejected the 
government's argument that the "relation back" doctrine was applicable to 
~~iminal forfeitures. See United States v. Alexander, 741 F.2d 962 (7th 
i r. l984); United States-v. McManigal, 708 F.2d 276 (7th Cir.), reaff'd 

n pertinent part, 723 F.2d 580 (7th Cir. 1983). Thus, the new 
!~gislation effectively reverses the Seventh Circuit's holding in 

exander and McManigal. 
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establishes, at a hearing pursuant to sections 1963(m) or 853(n), that 
he/she was a bona fide purchaser and was reasonably without cause to 
believe that the property was subject to forfeiture. 

9-111.200 APPLICATION OF FORFEITURE PROVISIONS TO ASSETS TRANSFERRED TO 
ATTORNEYS AS FEES FOR LEGAL SERVICES 

As a result of the amendments to the forfeiture provisions, assets 
transferred by a defendant to an attorney for payment of legal fees may be 
subject to forfeiture if the government proves that the fee was paid from 
assets that are forfeitable. An attorney would be entitled to keep the 
assets only if he/she could prove at a post-forfeiture proceeding that 
he/she was a bona fide purchaser and was reasonably without cause to know 
the asset was subject to forfeiture=-

9-111.210 Sixth Amendment Considerations 

The Sixth Amendment guarantees a defendant the absolute right to 
counsel in federal criminal prosecutions that may result in imprisonment. 
See Scott v. Illinois, 440 u.s. 367, 373 (1979); Arsinger v. Hamlin, 407 
U.S. 25, 37 (1972) (defendant may not be imprisoned unless afforded the 
right to counsel). Accordingly, a defendant who establishes indigency is 
entitled to the assistance of court-appointed counsel at each critical 
stage of the proceedings, including the first appeal as of right. See, 
~' 18 u.s.c. §3006A; Fed. R. Crim. P. 44(a). Additionally, a solvent 
defendant is entitled to retain counsel of choice. But this guarantee of 
the right to counsel of choice is neither absolute nor unqualified. A 
court may restrict a defendant's choice when there is a significant 
countervailing public interest. 1/ 

Some district court's have held that the third party forfeiture 
provisions interfere with a defendant's Sixth Amendment rights when they 
are applied to legitimately paid attorney fees. See, !:..:£:_, United States 
v. Rogers, 602 F. Supp. 1332 (D. Colo. 1983), United States v. 
Badalamenti, 84 Cr. 236 (PNL) (S.D. N.Y. July 10, 1985); United States v. 
Ianiello, S 85 Cr. 115 (CBM) (S.D. N.Y. Sept. 3, 1985) . As a result, 

1/ See,~' United States v. Brown, 591 F. 2d 307, 310 (5th Cir. 1979), 
cert. denied, 442 U.S. 913 (1979); United States v. Burton, 584 F.2d 485, 
489 (D.C. Cir. 1978), cert. denied, 439 U.S. 1069 (1979); United States v. 
Gary, 565 F.2d 881, 887 (5th Cir. 1978), cert. denied, 435 U.S. 955 
(1978); United States v. Robinson, 553 F.2d 429, 430 (5th Cir. 1977), 
cert. denied, 434 U.S. 1016 (1978). 

MARCH 1, 1986 
Sec. 9-111.100-.210 
Ch. 111, p. 2 

1984 USAM (superseded)



UNITED STATES ATTORNEYS' MANUAL 
TITLE 9--CRIMINAL DIVISION 

they have reasoned, the statutes must be construed to exempt legitimate 
attorney fees from forfeiture to avoid unconstitutionality. The 
Department believes, however, that these decisions are incorrect. 

The application of the third party forfeiture provisions to attorney 
fees impacts only the qualified right to counsel of choice and not a 
defendant's absolute right to be represented at all critical stages. A 
defendant who is effectively rendered indigent by their potential 
application is entitled to appointed counsel. Cf., United States v. 
Bello, 470 F. Supp. 723, 725 (S.D. Cal. 1979) ("the-••• restraining order 
does not deprive [the defendant] of counsel, but only of the attorney of 
his choice. [He] will still be entitled to court-appointed counsel, if he 
has no means to hire an attorney."); see also United States v. Brodson, 
241 F.2d 107 (7th Cir.) cert. denied,"""'354 U.S. 911 (1957). 

The impact of the third party forfeiture provisions upon the ability 
to obtain counsel of choice in any event has been severely overstated and 
does not amount to an unconstitutional interference. The third party 
forfeiture provisions do not prohibit a defendant from paying attorney 
fees with assets which have not been generated or obtained from criminal 
activity. Additionally, if prior to conviction a defendant voluntarily 
restrains sufficient property to satisfy the judgment of forfeiture, it 
will not be necessary for the government to void any third party 
transfers. The same may be true even in the absence of a pretrial 
restraint if the defendant has sufficient funds at the time of the 
judgment of forfeiture to satisfy it. ii Also, a defendant who is 

ii After obtaining a forfeiture judgment, the government may be entitled 
to satisfy the judgment from any funds in the hands of the defendant even 
if it cannot trace those funds. In United States v. Conner, 752 F.2d 566 
(11th Cir. 1985), the court held that the government has no duty to trace 
cash proceeds of racketeering to specific assets owned by the defendant at 
the time of the forfeiture verdict in order to forfeit such assets. 
Presumably, the government may collect the forfeited sum from any assets 
owned by the defendant. As the court noted, "[m]oney is a fungible item. 
It matters not that the government received the identical money which the 
defendants received as long as the amount that was received in violation 
of the racketeering statute is known. The forfeiture in this case is for 
a specific amount of money. It is in personam and is money judgment 
against the defendant for the same amount of money which came into his 
hands illegally in violation of Title 18, Section 1963(a)(1) [RICO]." Id. 
at 576. 
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indigent by virtue of a restraining order may have counsel of choice 
appointed, provided counsel is willing to accept appointment under the 
Criminal Justice Act. Finally, if a defendant transfers forfeitable 
assets to an attorney and has no assets to satisfy a forfeiture judgment, 
an attorney still can retain the fee if he/she was an unwitting 
participant and can establish by a preponderance of the evidence that 
he/she was reasonably without cause to believe the property was subject to 
forfeiture. 

In view of the foregoing, the argument that the forfeiture provisions 
are constitutional only if they exempt attorney fees is an extreme and 
unwarranted interpretation of the Sixth Amendment. It amounts to arguing 
that the qualified right to counsel of choice includes the right to use 
the proceeds of criminal activity to obtain counsel to defend against 
charges arising from that very criminal activity. The Sixth Amendment 
does not incorporate any such guarantee. Perhaps the most elementary 
qualification on the right to counsel of choice is economic. A defendant 
if entitled only to counsel of choice who he/she can afford. See United 
States v. Rogers, 471 F. Supp. 847, 851 (E.D. N.Y. 1979) ("Economic 
realities impose one obvious limitation on the defendant's right to be 
represented by a particular attorney.") If a defendant cannot afford a 
particular attorney, he/she is not entitled to have the government provide 
funds to pay that attorney. But that is what would happen if forfeitable 
assets transferred to an attorney were exempt from the third party 
forfeiture provisions. ~ 

Most courts have not directly confronted the question of whether the 
subsequent forfeiture of assets transferred to an attorney for legitimate 
fees violates the qualified right to counsel of choice. Several courts, 
however, have held that a defendant can be prevented from using assets 
which are subject to forfeiture to pay counsel of choice. See, ~, 

5/ Upon conviction, a defendant is divested of any title to forfeitable 
assets, and title passes to the United States as of the date of the 
offense. In the case of the forfeitable proceeds generated by the crime 
itself(~, proceeds of drug trafficking, loan sharking, bribery), 
operation of the relation back doctrine means that a convicted defendant 
is not just divested of any interest but that he/she never acquires any 
interest in such property. Unquestionably, to argue that such property 
may be used to pay counsel is to argue that the government must subsidize 
the payment of counsel of choice. But the Sixth Amendment only requires 
that counsel be appointed if a defendant cannot afford counsel, and the 
appoint does not have to be counsel of choice. 
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United States v. Raimondo, 721 F.2d 476, 478 (4th Cir. 1983), cert. 
denied, 105 S. Ct. 133 (1984); United States v. Long, 654 F.2d 911, 915-17 
(3d Cir. 1981); United States v. Bello, 470 F. Supp. 723, 725 (S.D. Cal. 
1979). The only cases to actually consider application of the third party 
forfeiture provisions to attorney fees are United States v. Rogers, 602 F. 
Supp. 1332 (D. Colo. 1985) and United States v. Ianniello, S 85 Cr. 115 
(CBM) (S.D. N.Y. Sept. 3, 1985). 2-_/ 

As noted above, these courts held that any "legitimate" attorneys' 
fees and costs are immune from forfeiture, apparently even if the attorney 
knows they are being paid with forfeitable assets. The holdings, however, 
were based principally upon the courts' reading of congressional intent 
and only secondarily on constitutional grounds. The courts surmised that 
Congress intended the third party forfeiture provisions to apply only to 
sham transactions and not to transfers for legitimate fees. As discussed 
below, the Department believes that the courts' conclusion concerning 
Congressional intent is erroneous. 

9-111.220 Congressional Intent 

There is very little from which to conclude that Congress intended to 
create an exemption for attorney's fees from the _operation of the third 
party forfeiture provisions. Indeed, such a conclusion effectively would 
render meaningless the "reason to know" requirement for equitable relief. 
More significantly, however, it is facially contrary to the plain language 
and history of the legislation. 

The statutes themselves do not contain any language exempting from 
their operation property which an attorney accepts as payment for legal 
services and which he/she has reasonable cause to know is subject to 
forfeiture. In subsections (c) both statutes simply state that property 
subject to forfeiture becomes so at the time of the offense and in 
subsections (a) they define the types of property subject to forfeiture. 
None of the subsections contain any exception for property transferred to 
attorneys for legal fees. 

The legislative history indicates that Congress explicitly rejected 
the notion that attorney fees are exempt from forfeiture. The Senate 
Report cited with approval United States v. Long, 654 F.2d 911 (3d Cir. 

6/ Badalamenti, supra, discussed the issue in dicta in considering a 
motion to quash a subpoena to an attorney. 
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1981), which it characterized as "holding that property derived from a 
violation of 21 u.s.c. §848 remained subject to criminal forfeiture 
although transferred to the defendant's attorneys more than six months 
prior to conviction, and that an order restraining the attorney from 
transferring or selling the property was properly entered." s. Rep., 
supra, at 200 n. 28. 

Exemption of attorney fees also would undermine substantially the 
purpose of the third party forfeiture provisions. As th~ district court 
in In Re Grand Jury Subpoena, (Simels), No. M-11-188 (DNE) (S.D. N.Y., 
March 11, 1985) rev'd ~other grounds, No. 85-6066 (2d Cir. June 27, 
1985) stated: "[f]ees paid to attorneys cannot become a safe harbor from 
forfeiture of the profits of illegal enterprises. In the same manner that 
a defendant cannot obtain a Rolls-Royce'with the fruits of a crime, he 
cannot be permitted to obtain the services of the Rolls-Royce of attorneys 
from these same tainted funds .••• To permit this would undermine the 
purpose of forfeiture statutes, which is to strip ·offenders and organi- · 
zations of their economic power." Slip Op. at 18, n.14. It is hard to 
overestimate how significantly Congress' intent could be u.ndermined by 
excluding attorney fees. A defendant could take full advantage of his/her 
ill-gotten gain by intentionally transferring tainted assets in payment of 
attorney fees and retaining only legitimate assets.7/ 

7/ The conclusion that attorney fees constitutionally can be forfeited 
upon conviction also dispenses with the additional argument that the 
threat that attorney fees may be forfeited unconstitutionally interferes 
with the right to counsel of choice. It is axiomatic that if forfeiture 
of fees upon conviction does not violate the right to counsel of choice, 
then the threat that forfeiture might occur also does not violate that 
right. Moreover, in the absence of a restraining order, the inability to 
retain counsel when forfeiture is alleged is due solely to counsel's 
desire to be guaranteed payment of his/her fee. In this regard, the third 
party forfeiture provisions are not unlike other economic limitations. 
They mean only that the government's claim to forfeitable assets is 
superior to any other claims arising after commission of the offense, 
including counsel's claim to a fee. This does not interfere with a 
defendant's ability to retain counsel any more than a prior mortgage or 
tax lien which may encumber a defendant's assets. If counsel refuses to 
represent a prospective client because he/she believes that the client 
does not have the financial ability to pay as a result of these prior 
encumbrances there is no interference with the right to counsel of choice. 
Likewise, the forfeiture provisions do not impermissibly deny a defendant 
his/her counsel of choice. 
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9-111.230 Policy Limitations on Application of Forfeiture Provisions to 
Attorney Fees 

While there are no constitutional or statutory prohibitions to 
application of the third party forfeiture provisions to attorneys fees, 
the Department recognizes that attorneys, who among all third parties 
uniquely may be aware of the possibility of forfeiture, may not be able to 
meet the requirements for equitable relief without hampering their ability 
to represent their clients. In particular, requiring an attorney to bear 
the burden of proving he/she was reasonably without cause to believe that 
an asset was subject to forfeiture may prevent the free and open exchange 
of information between an attorney and a client. The Department 
recognizes that the proper exercise of prosecutorial discretion dictates 
that this be taken into consideration in applying the third party 
forfeiture provision to attorney fees. Accordingly, it is the policy of 
the Department that application of the forfeiture provisions to attorney 
fees be carefully reviewed and that they be uniformly and fairly applied. 

9-111.300 DIVISION APPROVAL 

No forfeiture proceedings under 18 U.S.C. §1963 or 21 u.s.c. §853 may 
be instituted to forfeit an asset transferred to an attorney as fees for 
legal services without the prior approval of the Assistant Attorney 
General, Criminal Division, pursuant to the guidelines herein. 

No civil forfeiture proceedings under any statute may be instituted 
to forfeit an asset transferred to an attorney as fees for legal services 
without the prior approval of the Assistant Attorney General, Criminal 
Division, pursuant to the guidelines herein. 

No formal or informal, written or oral, agreements may be made to 
exempt an asset transferred to an attorney as fees for legal services from 
forfeiture under 18 u.s.c. §1963 or 21 u.s.c. §853 or any civil forfeiture 
statute without the prior approval of the Assistant Attorney General, 
Criminal Division. See USAM 9-111.700, infra. 

9-111.400 ATTORNEY FEE FORFEITURE GUIDELINES 

The purpose of these guidelines is twofold. First, it is to insure 
that any forfeiture of assets transferred to attorneys as fees for legal 
services has been reviewed carefully. Second, it is to insure that the 
public's interest that those convicted of certain offenses do not realize 
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any economic benefit from their illegal activity is pursued fairly and 
with due consideration for the individual's right to counsel in a criminal 
matter. 

These guidelines are set forth solely for the purpose of internal 
Department of Justice guidance. They are not intended to, do not, and may 
not be relied upon to create any rights, substantive or procedural, 
enforceable at law by any party in any matter civil or criminal, nor do 
they place any limitations on otherwise lawful litigative prerogatives of 
the Department of Justice. 

9-111.410 Forfeiture of Assets Transferred to an Attorney in a Fraudulent 
or Sh~m Transaction 

Forfeiture of an asset transferred to an attorney as fees for legal 
services may be pursued where there are reasonable grounds to believe the 
transfer was a fraudulent or sham transaction designed to shield from 
forfeiture assets which otherwise are forfeitable. 

The mere fact that an attorney has received a forfeitable asset as 
payment for legal fees by itself does not provide reasonable grounds to 
believe the transfer was a fraudulent or sham transaction. There must be 
reasonable cause to believe the asset was transferred for the purpose of 
impeding or defeating the government's ability to forfeit it. Generally, 
there should be some proof that a scheme existed to maintain the client's 
interest in the asset or ability to use it to his/her benefit. This may 
be shown, for example, by proof that the value of services actually 
rendered and that there was agreement by the attorney to transfer the 
asset or some portion of it back to the client. In other situations there 
may be evidence that the attorney agreed to transfer the asset to another 
third party for the benefit of the client or to an account or corporation 
that is controlled by the client. The evidence, however, need not 
establish that the attorney was a participant in the criminal activity 
giving rise to the forfeiture or that he/she otherwise violated any law. 

9-111.420 Forfeiture of Assets Transferred to an Attorney for 
Representation in a Civil Matter 

Forfeiture of an asset transferred to an attorney as payment for 
legal fees for representation in a civil matter may be pursued, 
notwithstanding the fact that the asset may have been transferred for 
legitimate services actually rendered, when there are reasonable grounds 
to believe that the attorney had reasonable cause to know that the asset 
was subject to forfeiture at the time of the transfer. See USAM 
9-111.520, infra. 

MARCH 1, 1986 
Sec. 9-111.400-.420 
Ch. 111, p. 8 

1984 USAM (superseded)



UNITED STATES ATTORNEYS' MANUAL 
TITLE 9--CRIMINAL DIVISION 

9-111.430 Forfeiture of Assets Transferred to an Attorney for 
Representation in a Criminal Matter 

Forfeiture of an asset transferred to an attorney as payment for 
legal fees for representation in a criminal matter may be pursued, 
notwithstanding the fact that the asset may have been transferred for 
legitimate services actually rendered, where there are reasonable grounds 
to believe that the attorney had actual knowledge that the asset was 
subject to forfeiture at the time of the transfer. However, such 
reasonable grounds must be based on facts and information other than 
compelled disclosures of confidential communications made during the 
course of the representation. See USAM 9-111.512 and 9-111.610, infra. 

9-111.500 DISCUSSION OF ACTUAL KNOWLEDGE AND/OR REASONABLE CAUSE TO KNOW 

The principal issue to be addressed in the application of these 
guidelines is what constitutes "actual knowledge" or "reasonable cause to 
know" that an asset is subject to forfeiture "at the time of the 
transfer." This issue must be resolved on a case-by-case basis. However, 
the following principles shall be applied in determining whether the 
prerequisite of actual knowledge or reasonable cause to know exists in a 
particular case. 

9-111.501 At the Time of the Transfer 

For purposes of these guidelines, a transfer occurs at the time an 
attorney becomes entitled to the asset free from any claim by the 
defendant or others. For example, if an asset is transferred to an 
attorney to be held in trust for the defendant, with the understanding 
that the attorney shall be entitled to a portion of the asset for legal 
services rendered, the time of the transfer will be the time at which the 
attorney renders the services and becomes entitled to the asset. If 
he/she has the requisite knowledge at that time, the asset may be subject 
to forfeiture. 

9-111.510 Actual Knowledge of Forfeitability 

For purposes of these guidelines, actual knowledge refers not simply 
to knowledge that some of a client's assets are either subject to 
forfeiture or from criminal misconduct. Rather, an attorney must have 
actual knowledge that the particular asset he/she received was sub j 'Ct to 
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forfeiture. The guidelines require that there be reasonable grounds to 
believe that actual knowledge exists. 

Reasonable grounds exist for believing that an attorney has actual 
knowledge that an asset is subject to forfeiture when there is evidence 
that it was known to the attorney at the time of the transfer either: (a) 
that the government had asserted that the particular asset is subject to 
forfeiture or (b) that the particular asset in fact is from criminal 
misconduct. See USAM 9-111.530, infra. 

9-111.511 Knowledge that the Government has Asserted that a Particular 
Asset is Subject to Forfeiture 

Generally an attorney will have actual knowledge that the government 
has asserted a claim that an asset is subject to forfeiture based upon 
some proceedings instituted by the government. Normally the government 
will do this by initiating civil forfeiture proceedings against the asset, 
or by applying for pre-indictment or pre-conviction restraining orders 
under 18 u.s.c. §1963 or 21 u.s.c. §853, or by obtaining an indictment 
containing a forfeiture count. 

A civil forfeiture proceeding, if known to an attorney, will 
establish actual knowledge of the forfeitability of any assets which are 
the subject of the proceeding since such assets must be specifically 
identified in the complaint. 8/ For the same reason an attorney has 
actual knowledge of the forfeitability of any asset which he/she knows is 
subject to a restraining order based upon a forfeiture allegation in a 
criminal proceeding. However, when the government asserts a claim only by 
including a forfeiture count in an indictment and no assets have been 
restrained, the return of the indictment by itself will not necessarily 
establish actual knowledge that a particular asset is forfeitable. It 
will depend upon how specifically the asset is described in the forfeiture 
allegation. 

8/ This is because in a civil forfeiture proceeding the res is the 
defendant and it must be sufficiently identified to allow seizure. A 
defendant, in most cases, will not be able to transfer an asset which is 
the subject of a civil forfeiture action to an attorney because the asset 
is actually seized as soon as the proceeding is instituted. However, in 
the rare case where a transfer takes place after the suit is initiated but 
before the seizure occurs, an attorney who has knowledge of the civil 
forfeiture action has actual knowledge that the particular asset is 
subject to forfeiture. 
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There are essentially three means by which an indictment can describe 
property that is alleged to be subject to forfeiture. It may specifically 
describe the property, such as "ten shares of stock in XYZ Corp. 
certificate nos. 1-10, purchased on January 1, 1985" or "account 12345 at 
First National Bank, Downtown Branch in the name of the defendant." It 
can set forth a generic description of certain property by amount and/or 
type, such as "ten shares of stock in XYZ Corp." or simply "$200,000." 
Finally, it can allege a broad all-inclusive description of property 
subject to forfeiture by incorporating statutory language, such as "any 
and all proceeds or profits of the criminal enterprise." 

If property is specifically described, an attorney undoubtedly has 
actual knowledge of its forfeitability if he/she is aware of the contents 
of the indictment. However, if property is included in the forfeiture 
count only under a generic description or by the inclusion of the all
inclusive statutory language, an attorney does not have actual knowledge 
based on that fact alone that any particular asset is forfeitable. 
Instead, reasonable grounds to believe that an attorney has actual 
knowledge that the asset is subject to forfeiture would have to be based 
on evidence that the attorney knew the asset in fact was from criminal 
misconduct. Of course, the fact that an all-inclusive forfeiture 
allegation or a generic description was included in the indictment would 
be relevant evidence to establish such knowledge. See USAM 9-111.512, 
infra. 

9-111.512 Knowledge that the Asset in Fact is from Criminal Misconduct 

Regardless of whether any criminal or civil proceedings have been 
instituted or whether a forfeiture count specifically describes an asset, 
an attorney may have actual knowledge that an asset in fact is from 
criminal misconduct. Evidence that the attorney l~arned from the client 
or another involved in the criminal activity that the asset was from an 
illegitimate source would be compelling proof of the attorney's knowledge. 
Except when the use of such communications involves compelled disclosure 
of a confidential communications made during the course of representation, 
such communications may be relied upon to establish actual knowledge that 
the asset came from criminal misconduct. See USAM 9-111.430, supra. For 
example, a client's testimony at trial or voluntary disclosure of his/her 
communications with his/her attorney may be relied upon to establish 
actual knowledge. See USAM 9-111.610, infra. 

While generic or all-inclusive descriptions of property alleged to be 
forfeitable by themselves do not establish actual knowledge that a 
particular asset has been alleged to be forfeitable, such descriptions are 
probative and relevant evidence to prove that an attorney had actual 
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knowledge that an asset was from criminal misconduct. Also relevant is 
evidence of the method and manner of payment and the attorney's knowledge 
of the client's means of livelihood, so long as it is based on information 
other than compelled disclosure of confidential communications during the 
course of the representation. See USAM 9-111.610, infra. Additionally, 
the presence or absence of an order restraining assets is relevant. 

The existence of actual knowledge that an .asset is from criminal 
misconduct will have to be determined on a case-by-case basis, taking into 
consideration all of the relevant evidence. For example, if an indictment 
alleges that "all profits and proceeds, including $200,000" are subject to 
forfeiture and $200,000 has been restrained, there would have to be other 
evidence of an attorney's knowledge of the source of his/her fee to prove 
that he/she had actual knowledge that other cash he/she received is from 
the criminal misconduct. 9/ On the other hand, if there were no order 
restraining a sufficient-amount of cash and the fee was paid in cash, 
circumstantial evidence may establish that the attorney had actual 
knowledge that the fee was paid from the proceeds of criminal misconduct. 
For example, actual knowledge might be established if a forfeiture count 
was based on a drug felony charge, the fee was paid in a manner suggesting 
that it was the proceeds of drug trafficking and there was evidence--other 
than from confidential communications--that the attorney knew the client 
had no legitimate source of income. This latter evidence might exist 
where a pauper's petition was filed by the attorney for the client in 
other proceedings, and the client had not been gainfully employed since 
that time. 

9-111.520 Reasonable Cause to Know that an Asset is Subject to Forfeiture 

"Reasonable cause to know that an asset is subject to forfeiture" 
means that there is information known to an attorney which if known to a 
reasonably prudent person would cause such person to believe that the 

'!_/ In any event, if the government sought to forfeit a fee in such a case 
without direct evidence of the attorney's knowledge, the attorney could 
probably obtain equitable relief. He may be able to rely on the fact that 
sufficient cash was restrained to establish that he/she reasonably was 
without cause to believe that other cash is not subject to forfeiture. 
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asset is forfeitable. 10/ Just as with actual knowledge, the starting 
point for deciding if an attorney has reasonable cause is an examination 
of the evidence of the attorney's knowledge of any legal proceedings 
instituted by the government for forfeiture of assets. 

If civil proceedings have been instituted by the government to 
forfeit a particular asset or if a particular asset has been restrained, 
as discussed above, an attorney who has knowledge of the proceedings has 
actual knowledge of forfeitability. See USAM 9-111.511, supra. The same 
is true if the asset is specifically described in an indictment and the 
attorney knows the contents of the indictment. In these situations, any 
requirement under these guidelines that there be reasonable cause to know 
that an asset is forfeitable is met. 

In other situations, all of the facts known to the attorney will have 
to be considered. The quantum of evidence required to establish 
reasonable cause to know will be substantially less than that needed to 
establish actual knowledge. However, the mere fact that an indictment 
alleges that "all profits or proceeds of the criminal activity" are 
subject to forfeiture will not meet the level of proof required to 
demonstrate reason to know. Similarly, forfeiture allegations which 
describe assets generically are sufficient to put an attorney notice that 
any assets of the type described potentially are subject to forfeiture, 
but they are not sufficient by themselves to establish reasonable cause to 
know. An attorney who accepts any such assets acts at his or her peril, 
and circumstantial evidence may establish that there was reasonable cause 
to know. Perhaps the only fact that prima facie would negate reasonable 
cause is the presence of a restraining order. For example, if an 
indictment alleges that $200,000 is subject to forfeiture, the existence 
of a restraining order applying to that same amount of cash could negate 
reasonable cause to believe that other money is forfeitable. See note 9, 
supra. 

10/ The standards set forth herein concerning proof of reasonable cause 
to know express no opinion concerning the Department's position as to what 
proof constitutes that a third party was "reasonably without cause to 
believe that the property was subject to forfeiture." Rather, the 
standards herein apply only to the Department's policy of not seeking 
forfeiture in certain cases unless there is evidence that an attorney had 
reasonable cause to know. See USAM 9-111.420, supra. 
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9-111.530 Policy Concerning Issuance of Notification Letters to Attorneys 

There may be cases where there are reasonable grounds to believe that 
all of a defendant's assets are subject to forfeiture. Under these 
guidelines, however, the only assets which an attorney conclusively would 
be held to have actual knowledge of forfeitability are those specifically 
named in the indictment or subject to a restraining order or civil 
forfeiture proceeding. There would have to be some evidence in addition 
to the forfeiture allegations to establish actual knowledge of the 
forfeitability of those assets which are not specifically described or 
subject to restraint. See USAM 9-111.510, supra. As a result, it may be 
extremely difficult in cases where all of a defendant's illegitimate 
assets have not been discovered to prove actual knowledge, even though 
there are grounds to believe no legitimate assets exist. Although this 
may limit the cases in which actual knowledge may be established, the 
Department believes it is inappropriate to give written notice to an 
attorney that a particular asset or that all assets belonging to a 
defendant are from an illegitimate source or subject to forfeiture simply 
to meet the requirement of actual knowledge imposed by these guidelines. 

Sending written notice of the forfeitability of assets that are not 
specifically described or under restraint no doubt would be attacked as 
impermissibly interfering with the qualified right to counsel of choice. 
The argument could be made that if the notice is not based upon a probable 
cause determination that the assets are subject to forfeiture, it was sent 
only to harass the attorney or cause him/her to abandon the case and not 
because the asset legitimately is subject to forfeiture. Thus, the 
government may be sidetracked into prolonged litigation which is only 
ancillary to the criminal charges. Additionally, if there is probable 
cause that a particular asset or all of a defendants assets are 
forfeitable, the written notice is unnecessary. The assets which are 
known to the government at the time of indictment can be specifically 
described in the forfeiture count. 11/ Additional assets discovered after 
return of the indictment can be included in a superseding indictment or 
can be subjected to a restraining order by making an appropriate showing 

11/ Including the assets in the indictment would not only have the 
benefit of establishing knowledge, but also would allow a restrai n ing 
order to be obtained without a further showing. 
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to the court. Therefore, actual knowledge will be established by the 
restraining order or the specific description in the indictment. 12/ 

Another reason cautioning against written notice is that if it is not 
routinely and uniformly given, it will be argued that the government is 
targeting certain attorneys and attempting to prevent them from 
representing criminal defendants in certain cases. The Department does 
not have or endorse such a policy and believes it is unwise to create even 
an appearance that such a policy exists. 

The limitation herein does not apply to written notice of the 
government's intent to seek forfeiture of an asset when it has been 
concluded that an attorney has actual knowledge--based on facts and 
information other than that contained in the written notice--that the 
asset is subject to forfeiture. However, where the criminal case giving 
rise to the forfeiture has not been concluded, such notice should be given 
only in extraordinary cases and may not be given without the approval of 
the Assistant Attorney General, Criminal Division. 

9-111.600 DISCOVERY OF INFORMATION CONCERNING AN ASSET TRANSFERRED TO AN 
ATTORNEY AS FEES FOR LEGAL SERVICES 

Proceedings to forfeit an asset transferred to an attorney may be 
instituted only after the requirements of these guidelines and the 
approval of the Assistant Attorney General, Criminal Division have been 
obtained. Of course, this requires that a certain amount of information 
concerning the transfer of the asset be known. The discovery of 
information concerning the payment of a fee may be carried out as set 
forth herein. 

12/ Perhaps the only situation in which some forfeitable assets would not 
be covered in this manner is when there is evidence that all assets 
belonging to a defendant are from criminal activity, but the government 
has not been able to locate all of them. In such cases, if there is 
probable cause to establish that all of the defendant's assets acquired 
after a particular date were from the criminal misconduct, the evidence 
could be presented to the grand jury and an allegation to that effect 
could be included in the forfeiture count. This allegation would be 
relevant and probative to prove that an attorney had actual knowledge that 
an asset he/she received was forfeitable. See USAM 9-111.510, supra. 
Actual knowledge could be established by evidence, from sources other than 
confidential communications, that the attorney knew the asset he/she 
received was obtained by the defendant after the date alleged in the 
indictment. 
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9-111.610 Compelled Disclosure of Confidential Communications During the 
Course of the Representation 

As set forth above, actual knowledge of the forfeitability of an 
asset, cannot be established by compelled disclosure of confidential 
communications made during the course of the representation. See USAM 
9-111.430, supra. This limitation upon compelled disclosure of 
confidential communications does not preclude the use of these 
confidential communications when they are voluntarily disclosed. For 
example, the testimony of the defendant at trial may be relied upon. This 
limitation also does not preclude the use of a subpoena to obtain 
non-privileged fee information, such as the amount, source and method of 
payment. See USAM 9-111.620, infra. But the subpoena may not seek to 
obtain any~nfidential communications. 

This limitation on compelled disclosures does not recognize or imply 
that all confidential communications between a client and an attorney are 
protected either by that attorney-client privilege or the constitutional 
right to counsel. Only those confidential communications which meet all 
the requirements for privilege or which relate to defense preparation are 
protected. See, e.g., United States v. Melvin, 650 F.2d 641, 645 (5th 
Cir. 1981); TinitedStates v. King, 536 F. Supp. 253, 264-65 (C.D. Cal. 
1982). The Department imposes this limitation in recognition of the fact 
that the need for clients to make full and free disclosure to their 
attorneys outweighs the detriment of placing limitation on the use of some 
non-privileged communications in certain limited situations. 

9-111.620 Subpoenas Issued to Attorneys to Obtain Fee Information 

The Department requires that any grand jury or trial subpoenas to an 
attorney for information relating to the representation of a client must 
be authorized by the Assistant Attorney General, Criminal Division. See 
USAM 9-2.161(a). Information concerning the amount, source and method of 
payment of a fee paid to an attorney is information "concerning the 
representation of a client." Consequently, before a subpoena may be 
issued for such information, each of the requirements of that policy must 
be met. Most of these requirements should be easily met when issuing a 
subpoena to an attorney for fee information. 

The requirements that the information be non-privileged and relevant 
can be satisfied when the subpoena calls for fee information. Generally, 
courts have held that fee information is not privileged. See, e.g., In re 
Shargel, 742 F.2d 61 (2d Cir. 1984); In re Ousterhoudt, 722""F.2cr-591 (9th 
Cir. 1985); In re Special Grand Jury (Harvey), 676 F.2d 1005 (4th Cir.) 

MARCH 1, 1986 
Sec. 9-111.610-.620 
Ch. 111, p. 16 

1984 USAM (superseded)



UNITED STATES ATTORNEYS' MANUAL 
TITLE 9--CRIMINAL DIVISION 

vacated and withdrawn, 697 F.2d 112 (1982) (en bane). In re Grand Jury 
Subpoena"{Slaughter), 694 F.2d 1258 (11th cir.---r9'82); In re Grand Jury 
Proceedings, United States v. Jones, 517 F.2d 666 (5th Cir. cert. denied, 
449 U.S. 1083 (1981); United States v. Strahl, 590 F.2d 10 (~Cir. 1978, 
cert. denied, 440 U.S. 918 (1979); United States v. Haddad, 527 F.2d 537 
(6th Cir. 1975) cert. denied, 425 U.S. 974 (1976). They also have 
recognized that fee information may be relevant to a criminal case or 
investigation. It may prove unexplained wealth which is relevant to show 
that a defendant obtained substantial income from his/her illegal 
activities. It may show that the fee for one or more alleged conspirators 
was paid by another co-conspirator which is relevant to prove "association 
in fact" or may lead to the discovery of other co-conspirators. Finally, 
it may show the disposition of forfeitable assets or lead to the discovery 
of forfeitable assets which have been hidden by a defendant. The 
requirement that reasonable attempts to obtain the information from 
alternative sources must be exha usted will have to be considered on the 
facts of each case, but it should pose no special problem. The remaining 
two requirements, however, do involve some special considerations. 

The requirement that there be "reasonable grounds to believe 
that the information sought is reasonably needed" is straight-forward when 
the fee information is sought to prove association in fact or unexplained 
income. But where the purpose of a subpoena is solely or principally to 
obtain evidence relevant to a forfeiture count, this requirement 
translates into reasonable grounds to believe that the fee information is 
evidence of or will lead to evidence either of the disposition of 
forfeitable assets or the existence of hidden assets. This means that 
there must be a basis to conclude that there are assets subject to 
forfeiture which have not been identified or located. This may exist, for 
example, if there is evidence that a defendant either had no legitimate 
income or derived all of his/her income from an illegitimate source at the 
time the fee was paid. It may also exist if there is evidence that a 
defendant derived a certain and substantial amount of income from his/her 
illegal activity, the disposition or whereabouts of which are unknown, and 
he/she had no substantial legitimate income at the time the fee was paid. 

The final requirement is that the need for the information must 
outweigh the potential adverse effects on the attorney-client 
relationship. If the fee information is sought solely or principally to 
obtain evidence concerning a forfeiture count, the availability of post
judgment discovery may mean that the need to subpoena the information, 
particularly at trial, does not outweigh the potential for 
disqualification. See USAM 9-111.630, infra. 
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9-111.630 Post-Judgment Discovery Proceedings Under 18 u.s.c. §1963 and 
21 u.s.c. §853 

Both the RICO and drug felony forfeiture statutes provide that the 
court may order that depositions be taken or that records be produced 
after an order of forfeiture is entered in order to identify and locate 
property declared forfeited. See 18 u.s.c. §1963(1); 21 u.s.c. §853(m). 
Consequently, if an order of forfeiture is entered covering property which 
is described generically or by incorporation of the statutory language, 
the government may make application to the court to obtain records, 
documents or testimony concerning the identity and location of that 
property. When an application is made for the deposition of an attorney 
or the production of records by an attorney concerning the transfer of 
assets for legal services, the requirement set forth in USAM 9-111.620, 
supra, that there be reasonable grounds to believe that the fee 
information will be evidence either of the disposition of forfeited assets 
or lead to the discovery of forfeited assets shall apply. 

It should be noted that since these statutory proceedings will occur 
after trial, the likelihood for any adverse impact upon the attorney
client relationship will be diminished substantially. In particular, the 
potential for disqualification of the attorney from representation of the 
client because of the need to testify at trial should not arise. 
Therefore, when fee information is sought solely for purposes of 
forfeiture and it is feasible, the discovery of such information should be 
deferred to the post-trial proceedings rather than proceeding by way of 
grand jury or trial subpoena. 

9-111.700 AGREEMENTS TO EXEMPT FROM FORFEITURE AN ASSET TRANSFERRED TO AN 
ATTORNEY AS FEES FOR LEGAL SERVICES 

Agreements may be entered into to exempt from forfeiture an asset 
transferred to an attorney as fees for legal services, but only with the 
prior approval of the Assistant Attorney General, Criminal Division. See 
USAM 9-111.300, supra. Agreements may be approved only if: (1) there are 
reasonable grounds to believe that the particular asset is not subject to 
forfeiture; and (2) the asset is transferred in payment of legitimate fees 
for legal services actually rendered or to be rendered. 

Efforts should be made to assist in identifying the assets, if any, 
belonging to a defendant which are not subject to forfeiture. In this 
regard, any proffer of evidence by an attorney as to the source of the 
assets may be relied upon. However, an agreement to exempt fees based on 
such a proffer must contain an express condition that the agreement is not 
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binding if full and accurate disclosure has not been made or if the 
proffer is false or misleading. 

In determining whether an asset is being transferred in payment of a 
legitimate fee, the amount of the fee may be taken into consideration. 
However, the focus should not be on whether the fee is reasonable. The 
focus must be on whether it is a legitimate transaction or a sham 
transaction designed to shield assets from forfeiture. If the transaction 
is legitimate, the fee, even if it appears exorbitant, may be exempted if 
it is paid from a source that meets the first requirement. Conversely, a 
fee, even if reasonable, may not be exempted from forfeiture by agreement 
if the first requirement is not met. Any agreement to exempt a fee from 
forfeiture, however, may be limited to specific amount if there is basis 
to believe that only assets in that amount are not subject to forfeiture. 

MARCH 1, 1986 
Sec. 9-111.700 
Ch. 111, p. 19 

1984 USAM (superseded)



U.S. Department of Justice 

Executive Office for United States Attorneys 

Wa1hington, D.C. 20530 

January 15, 1987 
(Expires June 15, 1987) 

TO: Holders of United States Attorneys• Manual Title 9 

FROM: United States Attorneys' Manual Staff 
Executive Office for the United States Attorneys 

William F. Weld 
Assistant Attorney General 
Criminal Division 

Forfeiture of Substitute Assets 

NOTE: 1. This is issued pursuant to 1-1.550. 
2. Distribute to Holders of Title 9. 
3. Insert at end of USAM Title 9. 
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government to seek criminal forfeiture of any property of a 
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(4) has been substantially diminished in value; or 

(5) has been commingled with other property which cannot be 
divided without difficulty. 
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9-120.000 COLLEX::TIONS I - CRIMINAL COLLEX:I'ION SYSTEM 

Supervision of matters pertaining to collection of criminal fines, 
criminal penalties, CX>urt CX>sts, and appearance bond forfeiture judgments 
is assigned to the Office of Enforcement Operations of the Criminal 
Division. 

'Ibis chapter describes the Criminal Collection System drawn by the 
Criminal Division fran the best aspects of collection work in the u.s. 
Attorneys' offices. 

A. 'Ibis outline is premised upon three p::>ints: 

1. One attorney should be assigned criminal collection
responsibility and held accountable for the work product of the 
office in this area. Responsibility and accountability mean that one
assistant does most, if not ~l, of the legal work required for
er iminal CX>llection activity. (!!i' serves as the head of the Criminal
Collection Unit, makes legal decisions, and provides supervision and
legal guidance for the collection clerks. This Assistant U.S. 
Attorney p::>sition is established in 28 C.F.R. §0.171. 

2. One support staff employee should be appointed criminal 
collection clerk and the duties of that position should be clearly
defined. 'Ibis clerk \\Or ks under the guidance of the attorney with 
collection responsibility and performs all clerical and reporting 
tasks for the Criminal Collection Unit. In districts \tthere the total 
collection \\Orkload requires the assignment of t\\O or nore CX>llection 
clerks, one clerk should be specifically designated as the criminal 
collection clerk. 

3. All criminal CX>llection \\Ork for the entire district should 
be CX>nsolidated in one office under the direction of the attorney 
with criminal CX>llection responsibility. 

In nost districts, neither criminal collection attorney nor clerk 
assignments will require the full time of either staff member. In some 
districts, a substantial effort will be needed to correct a backlog of 
problems. After this initial period, a smaller amount of time will be 
required to maintain a criminal CX>llection program which meets Criminal 
Division and Department standards and effectively enforces outstanding 
fines, appearance bond forfeiture judgments, criminal court costs, and 
criminal penalties. 
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B. An effective criminal collection program systematically locates 
the debtor, secures accurate and complete financial information, and 
enforces the judgment by arranging and supervising appropriate payments or 
by initiating legal action designed to eliminate the debt. 'lb accomplish 
this threefold task, a Criminal collection Unit must, as a minimum, employ 
an enforcement system which will efficiently: 

1. Familiarize the attorney with criminal collection 
responsibility and the collection clerk with collection problems and 
opportunities in the district. 

2. Discover all tmsatisfied criminal nonetary impositions which 
are owed to the United States government. 

3. Report these impositions to the Department of Justice. 

4. Acccmplish timely review of each criminal imposition as 
required by the Criminal Division. This review may be monthly or 
even daily, but in no case should more than four months elapse 
between reviews of active cases or more than a year elapse between 
reviews of suspense cases. 

These reviews should prcmote close contact with the debtor 
and result in a canplete financial picture of the individual. 

5. Aggressively employ the clerical and legal collection 
techniques available t.mder federal and state law. 

6. Permit cooperation and information exchange between the U.S. 
Attorney and the U.S. Probation Office, the Federal Bureau of 
Investigation, the Internal Revenue Service, and the U.S. Bureau of 
Prisons, as well as any other agency with an interest in the debtor. 
However, caution should be taken to canply with the provisions of the 
~rivacy Act (5 U.S.C. §§552(a), et seq.). (See USAM 9-120.210, 
infra.) 

7. Allow closing of cases only when impositions have been 
properly satisfied. 

An accurate, tmderstandable, and useable criminal collection clerical 
system is an absolute necessity for the efficient functioning of the 
Criminal Collection Unit. Accepting less is not only expensive and time 
consuming, but may result in a failure to aggressively pursue all criminal 
debtors and enforce the judgments of the court. 

MAR:H 16, 1984 
Ch. 120, p. 2 

1984 USAM (superseded)



UNITED ST.\TF.s ATIDRNEYS' MANUAL 
TITLE 9--CRIMINAL DIVISION 

Eighty percent of the criminal collection task can be effectively 
accanplished by clerical or paralegal personnel. The final 20 percent 
includes the employment of legal sanctions available to the u.s. Attorney 
and is essential to the collection program. Thus, attorney supervision 
and participation is necessary to guarantee prompt functioning of the 
entire system at all times. 

9-120.100 CLERICAL AND REX::ORD-KEEPING RESEQNSIBILITIF.S 

9-120.110 Criminal Debtor cards (Forms USA-117A) 

'!he Criminal Debtor card (Form USA-117A) is an 8 V2" x 10 V2" white 
card with a snap-out carbon copy. "Criminal Debtor card" is printed on 
the bottom center of the form and "USA-ll 7A" on the lower left corner. 
'!he upper portion of the card presents a general information section 'iilohich 
includes background material on the debtor. El'ltries in this section 'iilohich 
are likely to change (~, crldress of debtor) should be made in pencil. 
Beneath this heading are seven columns used to record all collection 
efforts attempted and all payments received in the case. 'I1le column 
headings are generally self-explanatory. (See USAM 9-122.001.) 

'I1le snap-out carbon copy is used to report the imposition to the 
Justice Data Center oo that it may be incllrled on the Attorney General's 
records. 

It is helpful to COP'f an abstract or summary of the jlrlgment onto the 
Form USA-ll 7A. 'Ibis establishes at the outset the nature and type of 
imposition which must be collected. Stand-committed fines and fines 
imposed as conditions of probation are governed by specific collection 
policies. 'Ihe summary of jlrlgment alerts the collection staff to employ 
the correct procedures. 

It is also useful to record a brief synopsis of telephone 
conversations, letters, personal interviews, and other collection efforts. 
'lhese entries are necessary to provide those reviewing the case with a 
quick, canprehensive background of the collection activity. 

In crldition to reflecting the collection attempts noted in the case 
folder, the Fbrm USA-ll 7A will detail all payments which the debtor has 
made to the Clerk of the United States District Court. 'Ihe six columns on 
the right half of the form are used to record these payments. Sc:rne clerks 
will send, upon request, a list of all payments received from criminal 
debtors. Proper coordination and cooperation with the U.S. District Court 
Clerk will insure c.ccurate payment information. 
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The Forms USA-117A should be filed apart from the case folders 
maintained for all debtors. See USAM 9-120.120, infra (Case Folders). 
Since reference to the case folders will not be necessary each time 
information on a particular debtor is needed, accurate and canplete Forms 
USA-117A can provide a time-saving device for information retrieval. In 
addition, since this is the i;errnanent record of the collection effort, it 
should note every collection activity. 

Three basic filing categories are suggested: open, closed, and 
transferred. 

A. ~· cne alphabetical file including all Forms USA-117A for 
criminal fine debtors, appearance bond forfeiture judgment debtors, 
criminal ex>urt cost debtors, or criminal penalty debtors who have not 
satisfied their obligations. 

B. Closed. Che alphabetical file including all Forms USA-ll 7A for 
criminal fine debtors, appearance bond forfeiture judgment debtors, 
criminal court cost debtors, or criminal penalty debtors who have 
satisfied their obligations. 'Ihese forms are to be handled in compliance 
with Department of Justice regulations with respect to records disposal. 
See OBD 2710.2 (10/6/76). 

c. Transferred. cne alphabetical file for those criminal fine 
debtors, appearance bond forfeiture judgment debtors, criminal court cost 
debtors, or criminal i;enalty debtors whose obligations were imposed in 
your district and who have moved elsewhere without satisfying their 
obligations. 'Ihis third category is reconunended in order to effectively 
clear your records as these debtors satisfy their obligations. When their 
obligations are satisfied, your district is notified and you can then 
close your Fbrrn USA-117A. 

9-120.120 Case Folders 

The criminal collection clerk should maintain a collection case 
folder for each criminal debtor with an outstanding criminal imposition. 
In cases with multiple defendants, each debtor should be maintained in a 
separate case folder. 

Absent a criminal rronetary imposition, the case folders are shipped 
to the Federal Records Center according to a prescribed schedule. When a 
criminal imposition remains unsatisfied, the folder is retained by the 
Criminal Collection Unit until such satisfaction. In all but the most 
voluminous cases, the criminal <X>llection folder can be the same fold e r 
used during the cases and matters stages of the prosecution. Before 
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placing the folder in the alphabetical file of criminal ex>llection folders 
within the unit, the collection clerk should clearly note on the jacket 
that it is now a criminal ex>llection folder. 'Ihe designation of the case 
folder as a criminal ex>llection folder is also noted on the office master 
index card for the case. 

The criminal ex>llection case folder should include all ex>urt orders, 
motions, letters, and documents pertinent to the collection activity; for 
example, ex>pies of demand letters and financial statements of debtor. A 
copy of the judgment levying the rronetary irnp::>sition must be enclosed to 
positively verify the validity of the judgment. Folders for those debtors 
whose financial situation prevents current p:iyrnent (status codes 887 and 
888) should include a brief memorandum indicating the reasons for placing 
the case in an annual review status. 

The three filing categories suggested for the Forms USA-117A are also 
recommended for the case folders: open, closed, and transferred. 

A. Open. One alphabetical file including all case folders for 
criminal fine debtors, appearance bond forfeiture judgment debtors, 
criminal ex>urt ex>sts debtors, and criminal penalty debtors who have not 
satisfied their obligations. 

B. Closed. Q'le alphabetical file including all case folders for 
criminal fine debtors, appearance bond forfeiture judgment debtors, 
criminal court cost debtors, and criminal penalty debtors who have 
satisfied their obligations. 'Ihese forms are to be handled in compliance 
with Department of Justice regulations with respect to records disp::>sal. 

c. Transferred. One alphabetical file for those criminal fine 
debtors, appearance bond forfeiture judgment debtors, criminal court cost 
debtors, and criminal debtors whose impositions were assessed in the 
district and who have moved elsewhere without satisfying their 
obligations. '!his third category will help clear collection records as 
these irnp::>sitions are satisfied. It will also retain the case folder for 
reference should questions arise in the district to which the case has 
been transferred. As these obligations are satisfied, the originating 
district is notified and the case folder can be closed. (Other procedures 
necessitated by case transfer are outlined in USAM 9-120.150 infra.) 
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9-120.130 Suspense System 

A suspense system or "tickler file" for criminal impositions should 
be created. '!he only function of the suspense system is to bring cases 
requiring review to the timely attention of the Collection Unit so that 
prompt collection activity may be initiated in every case. 

This suspense system should consist of a 3 x 5 index card for each 
debtor with an unsatisfied criminal nonetary imposition. '!he card should 
list only the debtor's name. 

The index cards are placed in the suspense file which contains a 
series of dividers numbered 1-31 for each possible day of the month. 
There is only one such series, not 12. Cards are placed behind the 
appropriate number corresponding to the day (disregarding the month) the 
file is to be reviewed. '!bus, cards alerting review on March 5, May 5, 
and December 5 would all be found behind the same "number five" divider. 

Each day of the rronth, all cards for that day are pulled. On March 
5, for example, all cards behind the "number five" divider are reviewed. 
'!hose pertaining to the current nonth and year are noted. Cards for any 
other rronth and year are inunediately returned to the suspense file so that 
they will trigger case review \\hen the appropriate nonth arrives. 

The collection clerk then pulls the debtor card for each case to be 
reviewed that day. After initial review, case folders for those needing 
extensive v.ork should be pulled. Example 1: X's criminal debtor card is 
pulled. He{ ~as received a demand letter, and a follow-up telephone call 
is oow requfr~ . This call can be made automatically without further 
reference to the case folder. After the call is canpleted, a memorandum 
noting the result of the call is placed in the case folder, and the action 
is recorded on X's debtor card. 

Upon canpletion of the review, each suspense card should be marked 
for the next review day and placed behind the corresponding day in the 
suspense file. '!he day of next review and the action taken must be noted 
on the debtor's Fbrrn USA-117A, and any correspondence involved should be 
placed in the debtor's folder. 

Example 2: It is April 20, 1976. The Y case is reviewed and a 
demand letter is sent requesting a reply in ten days. '!he suspense 3 x 5 
card is marked for 5/1/76 and placed behind 1 in the index card suspense 
file; the action and the date 5/1/76 is noted on Y's Fbrrn USA-117A; a copy 
of the letter is placed in Y's case folder. en the first day of May, the 
suspense card is again pulled, appropriate action is taken, the suspense 
card is marked and placed behind a new date, and the action and date area 
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again noted on Y's Form USA-117A. This process is repeated for each 
review. 

Example }: It is April 20, 1976. The z case is reviewed; 
verification of imprisonment until 1978 has been received, and no assets 
of the debtor have been located. 'Ihe case should be reviewed in one year. 
The suspense card is marked 4/20/77, and returned to the 20 slot in the 
Z's case folder; the action and suspense date are noted on suspense file; 
the notice indicating continued imprisonment is placed in Z's Form 
USA-117A. 

A 1-31 type suspense system is recommended because it provides the 
simplest and nost efficient method for prompting timely review. Other 
suspense systems, while perhaps as effective, require the creation of 
elaborate rules for placement of cards in their particular slots. Diary 
systems are discouraged as the effort required to completely caption each 
case in the diary on its proper date is too time consuming, and may tempt 
the collection clerk to anit posting to the diary when pressed with other 
collection tasks. The 3 x 5 card requires a minimum of effort to 
maintain. 

9-120.140 Payments 

Full payment should be demanded initially in every case. 

When full payment cannot be made inunediately, a courtesy arrangement 
consisting of an installment payment program can be created. Installment 
programs, based upon accurate financial information (~, Fbrms OBD-500, 
Forms OBD-500a, OBD-500b, OBD-500c, Federal Bureau of Investigation 
financial investigations, Internal Revenue Service income tax returns, 
U.S. Probation Office presentence reports), should be structured to 
liquidate the obligation as roon as possible. 'Ihe debtor should clearly 
understand that installment payments are a courtesy extended to him/by the 
government. I her 

The u.s. Attorneys may send a pre-addressed envelope to the 
installment payment debtor five or six days prior to the due date for each 
installment. Sending a pre-addressed envelope serves as a reminder that 
payment is due, and that the u.s. Attorney is anticipating prompt 
remittance. Inasmuch as the use of postage-paid envelopes for this 
purpose may be a violation of 39 u.s.c. §3204, postage-paid envelopes 
should not be used. 

The envelope should be oodressed to the U.S. District Court Clerk. 
The debtor who is making installment payments on a criminal monetary 
imposition levied in a jurisdiction other than the district in which 
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/she 
hEj presently resides may receive an envelope crldressed to the local u.s . 
District Court Clerk or to the supervising u.s. Attorney. However, 
payments ultimately must be forwarded to the u.s. District court Clerk in 
the district of imposition. 'Illus, the local court clerk would logically 
be the crldressee since this would enable hirr0ito forward the fayment within 
the clerk of court system to the district of' imposition and at the same 
time notify the U.S. Attorney of payment. If the local court clerk 
refuses to accept a fayment for forwarding to another jurisdiction, the 
U.S. Attorney's office should contact the Criminal Division Collection 
Unit so that is may work with the Administrative Office of the U.S. 
Courts to solve the problem. 

The U.S. Attorney in the transferee district may prefer to have 
payments directed to hiio/hfor forwarding to the U.S. District Court Clerk 
in the district in wh1c8' the imposition was assessed. This latter 
procedure is less desirable, oowever, since the General Accounting Office 
has repeatedly ruled that court clerks alone should receive fayments. 

It is l.lllwise in transfer cases to have installment payments mailed 
directly to the district of imposition for the delay in notifying the u.s. 
Attorney in the district in \'Alich the debtor currently resides would 
hinder effective supervision of the payment schedule. 

Each installment payment program should be reviewed annually to 
determine \tbether or not a change in the debtor's financial situation 
requires an crljustment in the amount of the installments. 

Each installment debtor who misses a payment must be contacted 
irrmediately by telephone, mail, or personal interview, if possible, to 
reassert the imp:>rtance of regular fayments. 'Ille suspense system should 
be organized to trigger this follow-up activity. 

Personal checks should be accepted for payment of fees, fines, and 
costs of all U.S. District Court Clerks except in cases where good 
judgment would dictate requiring payment in a nore guaranteed form. This 
general p:>licy is prescribed by the Administrative Office of the U.S. 
Courts and is stated in M:!morandum No. 564, issued May 30, 1972, to all 
Clerks of u.s. District Courts. 'Illose district court clerks \'Alo find this 
general p:>licy l.lllsuitable for their district should crlvise the Accounting 
Branch of the l!dministrative Office of the U.S. Courts of the policy that 
is in effect for their district and the reasons for its continuance. 

When jurisdiction of probation has been transferred, all fines and 
costs payments shall be made to the U.S. District Court Clerk that has 
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received the jurisdictional transfer. The court clerk shall be 
responsible for processing all of the payments and upon cx:rnpletion of the 
payments of fines and costs will notify the court clerk of origin 
regarding the satisfaction of the judgment. 'Ibis i;x>licy is p:-escr ibed by 
the Administrative Office of the u.s. Courts and is stated in a memorandum 
issued June 5, 1972 to all Clerks of u.s. District Courts and all u.s. 
Probation Officers. 

9-120.150 case Transfer 

There are five required steps to be taken when superv1s1on of a 
criminal fine, appearance bond forfeiture, criminal court cost, or 
criminal penalty is transferred to a foreign district. The steps are 
basic and meant to provide cdequate information to allow the originating 
district to terminate the case and the transferee district to begin 
collection efforts. 'lbree terms must be defined to prevent confusion. 

A. District of Imposition - The federal district in which the 
criminal fine, a~arance bond forfeiture judgment, er iminal court cost, 
or criminal penalty was imposed. 

B. Originating District - The district which is presently 
transferring the case. If the case is being transferred for the first 
time, the district of imposition and the originating district will be the 
same. 

c. Transferee District - The district to which the case is being 
transferred and in \lhich the debtor currently resides. 

In nost cases, the district of imposition is also the originating 
district. Fbwever, given the nobile debtor who may continually nove about 
the country, the originating distirct occasionally may not be the district 
in which the imposition was assessed. It is also i;ossible that a roc>bile 
debtor will leave the district of imposition and later return. In such 
cases, the district of imposition will also be the transferee district at 
a later time. 

Fine debtors who are on probation are ll'lder the inmediate supervision 
of the Probation Off ice and the individual probation officer is respon
sible for collection of the criminal imposition. '!be U.S. Attorney should 
monitor the progress of these cases. When a probation fine debtor moves 
fran one district to another and Probation Office jurisdiction is trans
ferred, the U.S. Attorney should process a transfer as outlined below. In 
those cases in which supervision only is transferred, the U.S. Attorney 
will not transfer the case. This change has been made to eliminate 

MAOCH 16, 1984 
Ch. 120, p. 9 

1984 USAM (superseded)



UNITED STATES ATroRNEYS 1 MANUAL 
TITLE 9--CRIMINAL DIVISION 

paperwork; for this reason, it is requested that U.S. Attorneys not 
return cases previously transferred while supervision remains in their 
district. 

'Ihe transfer policy does not apply to incarcerated fine debtors. 
When the debtor is rx>t only fined but imprisoned as well, the district of 
imposition should retain the case folder and record the fine on its 
Criminal Outstanding Fines and Forfeitures Pending Inventory without 
regard to the federal district in \'klich the institution of confinement is 
located. If, upon release, the debtor roves to a district other than that 
of imposition, the transfer procedure explained below is then implemented. 

A. '!he originating district should ascertain the debtor's current 
address in the foreign jurisdiction. 

No judgment should be transferred unless definite crldress information 
is provided. Addresses must be specific. A generalization such as 
"he/she lives in New York City" is rx>t acceptable. 

B. '!he originating district should send a copy of the defendant's 
Criminal Debtor card (Form USA-117A) to the transferee district. 

The originating district retains its Form USA-117A, placing it in the 
"transferred" file after clearly noting the date of transfer and the 
transferee district on the form. When the originating district is not 
also the district of imposition, the Form USA-117A may be placed in the 
"closed" file. 

c. '!he originating district should send a copy of the collection 
case folder to the transferee district. 

1. Originating District Responsibilities 

The case folder, or xerox copies of the ~rtinent documents in 
it, should be forwarded to the transferee district. '!he case folder 
should include all court orders, motions, letters, and documents 
pertinent to the collection of the imposition. Two certified copies 
of the judgment and commitment order levying the ronetary imposition 
and a Certification of Judgment for Registration in Another District 
(CIV-101) must be enclosed s:> that the judgment can be registered in 
the transferee district and recorded as a judgment lien against 
realty held in the transferee district. FBI financial 
investigations, if available, should also be forwarded. 
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The case folder should be placed in a "transferred" file. The 
date of transfer and the transferee district should be noted on the 
jacket. When the originating district is not also the district of 
imposition, the case folder may be placed in the "closed" file. 

It must be recognized that the originating district and the 
district of imposition have an obligation to assist in the collection 
of the imposition. Prior to and after transfer, these districts must 
cooperate with the U.S. Attorney in the transferee district to effect 
collection. 

2. Transferee District Jesponsibilities 

When a debtor owns real property in the originating district, 
liens against the realty should be renewed by the U.S. Attorney in 
the originating district as required by state law. 

The transferee district, bearing primary responsibility for 
effecting collection, must remind the originating district of the 
forthcoming expiration of such liens and the need to renew them. 
Should the transferee district determine that renewal is not 
necessary for the protection of the government's interest, liens may 
be allowed to expire. 

If the debtor owns real property in the transferee district, the 
newly registered judgment should be perfected as a lien. The 
Assistant U.S. Attorney with collection responsibility should 
exercise discretion in perfecting liens when the judgment is very 
small (less than $150). 

28 u.s.c. §1963 allows for registration of foreign judgments in 
the transferee district. When a criminal fine judgment of the 
foreign court is presented to the U.S. District Court Clerk in the 
transferee district, the clerk may choose to register the judgment as 
a civil judgment or a miscellaneous judgment. Registration as a 
civil or miscellaneous judgment neither alters the criminal nature of 
the fine nor prevents perfecting the judgment as a lien against all 
nonexempt realty in the transferee district. The fine retains its 
criminal character and therefore may not be closed as uncollectible 
or canprornised • · 

In a few districts, the U.S. District Court Clerk may refuse to 
accept a foreign criminal judgment for registration. 'Ibis Cl'ROunts to 
a refusal by the court clerk to accept the Jl.drninistrative Office of 
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the U.S. Cburts' printed Form CIV-101. such clerks requi re the U.S. 
Attorney in the transferee district to file a civil suit upon the 
foreign criminal judgment. '!he new civil judgment, based upon the 
foreign criminal judgment, will then be registered and a judgment 
lien may be perfected. Registration of the judgment in a transferee 
district simplifies legal enforcement proceedings. Registration is 
not a prerequisite for crlministrative collection attempts. Demand 
letters, telephone demands, personal interviews, and other 
administrative techniques can be conducted even though the judgment 
is not registered. 

D. The originating district and the transferee district must 
canplete the proper record-keeping procedures. 

The transferee district, upon receipt of notice of the transfer, 
should prepare a Criminal Debtor Card and open a criminal collection case 
folder. '!he imposition amount on the Debtor Card should reflect only the 
amount of the transferred imposition ~ich remains unpaid at the t i me of 
the transfer. '!he original date of imposition, not the date on which the 
debtor card is prepared, must be entered on the debtor card. 

E. The originating district should send a cover letter to the 
transferee district. 

A copy of the cover letter should be sent to the Criminal Division 
Collection Unit. '!he letter should include the current address of the 
debtor, unusual details of the case, thedistrict's experience in 
attempting to collect, and information concerning the term of the debtor's 
probation, if applicable. The status of any existing judgment lien 
against realty in the originating district should also be reported as well 
as the date of the expiration of the lien and the procedures necessary to 
renew it. 

If the debtor is on probation, the transferee district should contact 
the local probation office, determine the supervising probation officer 
and offer the U.S. Attorney's assistance in the enforcement effort. 

If a district of imposition is transferring a case, the cover letter 
must include an crlditional request. The transferee distr_ict should be 
asked to notify the district of imposition when the debt has been 
satisfied. '!he district of imposition should also request ootification if : 
the debtor noves from the transferee district to another district. 

MARCH 16, 1984 
Ch. 120, p. 12 

1984 USAM (superseded)



UNITED STATES ATI'ORNEYS' MANUAL 
TITLE 9--CRIMINAL DIVISION 

These requests are necessary because the district of imi;x>sition 
retains the Criminal Debtor cards for all transferred cases in a 
"transferred" file. When notification of satisfaction is received from 
the transferee district, the district of imi;x>sition may make the 
appropriate notation on the Fbrm USA-117A and place it in the "closed" 
Form USA-117A file. Decisions to a:mpromise or close appearance bond 
forfeiture judgments or criminal court cost cases should also be rei;x>rted 
to the district of imi;x>sition so that the debtor's Fbrm USA-117A can be 
removed from the "transferred" file and placed in the "closed" file. 

F. case Transfer Oleck List. Originating District. 

1. Ascertain the debtor's crldress. 

2. Send a CO'PY of the Criminal Debtor Card to the transferee 
district. 

3. Transfer the case folder, or xerox copies of the pe_rtinent 
doct.nnents in it, two certified copies of the joogment and cornrni tment 
order, and a Certification of Judgment for Registration in Another 
District (CIV-101) to the transferee district. 

4. Send a cover letter to the transferee district inclooing the 
current address of the debtor, any unusual details of the case, the 
originating district's experience in attempting to collect, 
information concerning the term of the debtor's probation (if 
applicable) , the status of any existing judgment liens c:KJainst realty 
(noting the date of expiration and the procedures necessary to 
renew), and a request to be notified when the fine is satisfied or 
the debtor moves to another district. Send a copy of the cover 
letter to the Criminal Division Collection Unit. 

5. ~te the transfer on the Criminal Debtor Card and file it 
with the "transferred" forms (district of imposition) or "closed" 
forms (other than district of imi;x>sition) • 

6. Inclooe a memorandt.nn of the transfer in the debtor's case 
folder and file it with the "transferred" case folders (district of 
imposition) or "closed" case folders (other than district of 
imi;x>sition). 
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7. Renew judgment liens on real estate in the originating 
district as requested by the U.S. Attorney in the transferee 
district. 

G. Case Transfer Check List. Transferee District. 
./ her 

1. Incllrle the debtor's name, the balance of hisl fine, and the 
original date of imposition on the Criminal Debtor Cara. 

2. Register the judgment in the U.S. District Court Clerk's 
office. 

3. Perfect a jlrlgment lien in the transferee district. 

4. Verify the debtor's address and initiate enforcement 
efforts. If the debtor cannot be located at the address provided 
within 30 days, return the case to the originating district. 

s. Remind the originating district to renew judgment liens as 
required. 

6. lt>tify the originating district ....tlen the case is closed or 
transferred. 

9-120.160 Closing 

Criminal fines can only be closed through: 

A. Payment in full; 

B. Presidential pardon: 

C. Death of the debtor (corporation dies when it is legally 
dissolved, either voluntarily by the action of the corporation or 
involuntarily through the courts); or 

D. 'termination of probation (those fines specifically imposed as 
terms and conditions of probation) • 

All fines erroneously closed for any other reason must be 
immediately reopened. 
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Criminal fines may not be compromised or closed as uncollectible. 
United States Constitution, Article II, Section 2; United States v. 
Jenkins, 141 F. SUpp. 499 (S.D. Ga. 1956), aff'd, 238 F. 2d 83 (5th Cir. 
1956), appeal dismissed, 352 U.S. 1029 (1957). 'lb do so would infringe 
upon the exclusive pardoning p:>wer of the President of the United States. 
Petitions for executive clemency should be addressed to the Pardon 
Attorney. 

Criminal fines may be remitted by the court under Fed. R. Crim. P. 35 
within 120 days after the judgment has become final. 

Criminal fines abate at the death of the debtor and may not be 
collected from the debtor's estate (Crooker v. United States, 325 F.2d 318 
(8th Cir. 1963); United States v. Knetzer, 117 F. Supp. 917 (S.D. Ill. 
1954). 

The Bankruptcy Reform Act of 1978 permits criminal fines to be 
collected in bankruptcy proceedings, and U.S. Attorneys should file a 
proof of claim. Fines, penalties, and forfeitures are nondischargeable. 
11 u.s.c. §523(a) (7). Because of ambiguities in the statute, it is 
possible that a corporation may propose a Chapter 11 plan that would 
discharge a p:>rtion of its fine. Likewise, an individual may attempt to 
discharge a fine in a Chapter 13 plan. Any such attempt should be 
o~sed, and the Criminal Division's Cbllection Unit (also known as Fine 
Enforcement Unit) should be notified. 

On February 22, 1978, the Supreme Cburt ruled that the imposition of 
fines upon individuals sentenced under Section 5010 of the Federal Youth 
Corrections let (18 u.s.c. §§5005-5026) is lawful and appropriate. Durst 
v. United States, 434 U.S. 542 (1978). '!he United States Cburt of Pppeals 
in three circuits had earlier held fines to be inconsistent with the 
rehabilitative µirposes of the let. Cbllection efforts should therefore 
be initiated against criminal fine debtors sentenced under the Federal 
Youth Cbrrections let subsequent to the Durst decision. 

Collection efforts against criminal debtors with outstanding fines 
imposed on or before January 29, 1968, for wagering tax violations (26 
u.s.c. §4401, et seq.) should be terminated. Decisions in Marchetti v. 
United States, 390 U.S. 39 (1968), and Grosso v. United States, 390 u.s. 
62 (1968), ruled thqt the proper assertion of the privilege against 
self-incrimination provides a complete defense against punishment. In 
United States v. Cbin and Currency, Etc., 401 U.S. 715, 91 s. Ct. 1401 
(1971), the majority of the court viewed Marchetti and Grosso as holding 
that gamblers had a Fifth Amendment right to remain silent in the face of 
the statute's cormnand that they submit reports which could incriminate 
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them, and, further, that in absence of a \'Siver of that right, they could 
not be prosecuted at all. Coin and Currency also announced the 
retroactive application of Marchetti and Grosso to wagering tax 
violations. 

'!here is no general requirement to initiate any court process in 
relation to outstanding criminal fines in w:igering tax cases imposed en or 
before January 29, 1968. Fines collected under subsisting judgments are 
not refundable. Please note, however, that collection action should 
continue with respect to all Judgments of conviction imposed under the 
wagering tax statutes subsequent to January 29, 1968. 

Appearance bond forfeiture judgments may be canpromised or closed as 
uncollectible in accordance with the guidelines set forth in the next 
chapter. Since these irnIX>sitions are civil in nature, they do nl cease 
to exist at the death of the debtor, but may be collected from his ate. 
'therefore, death is not an immediate justification for closing t e case. 
Enforcement efforts should be directed cgainst the debtor's estate. 

Court costs may also be canpromised or closed as uncollectible. When 
court cost assessments are canpromised or closed after diligent, fruitless 
efforts to collect, the Criminal Division should be notified by a 
memorandum indicating the circumstances warranting such action. Court 
costs may also be collected from the estate of the deceased debtor. 

9-120.170 u.s. District Court Records 

A thorough review of the closed criminal docket records in the Off ice 
of the U.S. District Cl:>urt Clerk should be conducted to insure that the 
u.s. Attorney is notified of all outstanding impositions in the district. 
'Ihe district court closed criminal dockets are the official records of the 
closed criminal cases within the district and will reflect all criminal 
monetary impositions. In some districts, impositions may also be 
discovered in a Judgment !Ecord (a book containing copies of all judgments 
and cx:rmnitrnent orders for the district) or a Judgment Index (a series of 3 
x 5 index cards or a bound book in alphabetical order listing all monetary 
impositions, both civil and criminal). 

In m::>st districts, the closed criminal dockets will also record all 
payments on criminal impositions. In other districts, payments can be 
found in a Payment Ledger, also maintained by the district court clerk. 

Persons conducting a search of the clerk's records to determine 
unsatisfied criminal fine impositions may find it prodoctive to begin the 
search with a review of the Forms JS-3 on file in the clerk's office. 
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This is the card p:>rtion of a snap-out form used by the clerk to report 
the record of a trial to the Administrative Office for U.S. courts. It is 
similar in function and format to the Criminal Docket card (Form USA-115) 
in the U.S. Attorneys' Docket and Reporting System. It will indicate if a 
fine was imposed, but little more. However, it is much easier to scan 
JS-3s and determine the cases where a fine was imposed, and then provide 
to the specific docket for details. 

Thus, district court clerks employ several methods of recording 
criminal impositions and p:iyments. To simplify the review process and 
insure its accuracy, the U.S. District Court Clerk should be consulted 
prior to the search. 1~~ clerk can fully explain the record -=- eep1ng 
procedures used in his1orrice and outline the best method for discovering 
criminal impositions and p:iyments. 

The attorney with criminal collection responsibility should insure 
that all personnel conducting the search are familiar with the nature and 
content of the district court elosed criminal dockets (or whatever 
record-keeping procedure is used in the district) and know the appropriate 
location of the information they seek. 'Ihe docket search should be well 
documented to avoid tmnecessary repetition in the future. 

The search should be conducted in conjunction with a review of all 
closed criminal Forms USA-117A to verify the proper closing of these forms. 

Unsatisfied criminal impositions discovered upon examination of the 
district court records should be irranediately reported to the Department. 
(Cross reference to Title I) Some may, in fact, be discharged due to 
death of the debtor, Presidential pardon, or expiration of probation 
(fines which are specifically imposed as terms and conditions of 
probation). In the event the fine has been discharged by death, pardon, 
or expiration of probation, the U.S. Attorney should write a letter to the 
district court clerk notifying him/her of the discharge of the fine. 

It is tmlikely that the clerk will enter this notification of the 
discharge in the docket record as it is not an official court order. 
However, the clerk should be asked to place the letter in the district 
court case file. 'Ihis will permanently clarify the record as far as the 
fine is concerned so that, in the future, when Department or GAO examiners 
or members of the Criminal Division Collection Unit visit the distric} and 
discover the fine, the U.S. Attorney can p:>int to the letter in his/~ile 
and in the court clerk's file indicating discharge or remission. er 

As implied above, a copy of this letter should be placed in the 
debtor's case folder within the U.S. Attorney's office. The Criminal 
Debtor card (Form USA-117A) should also indicate that the fine has been 
discharged. 
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9-120.180 Paralegal Staffing 

'!he criminal collection task is one which readily lends itself to 
completion by paralegal personnel. Utilization of Collection Unit 
employees who have achieved paralegal proficiency will undoubtedly improve 
collection programs and minimize the amount of time which Assistant U.S. 
Attorneys must devote to this task. The Executive Office for U.S. 
Attorneys and the Attorney General's .Advisory Cbmmittee of U.S. Attorneys 
have endorsed the concept of paralegal staffing for use in the Department 
of Justice, and the American Bar Association has determined that such 
staffing is within the ethical standards set by the Code of Professional 
Responsibility. 

This entire text of criminal collection information should be 
utilized by the paralegal staff. It describes those skills \>.hich must be 
exercised by criminal collection paralegal employees. Such personnel must 
have a basic tmderstanding of the relevant sections of the United States 
Code and the appropriate Federal Rules of Civil and Criminal Procedure. 
'!hey must be familiar with the legal techniques which can be used to 
secure financial information from reluctant debtors and those which are 
employed to seize debtor-held realty and personalty. r.t:>reover, they must 
establish and operate a smoothy functioning, comprehensive criminal 
collection program which accurately maintains all criminal collection 
records and, tmder an Assistant U.S. Attorney's supervision, efficiently 
translates the attorney's instructions into legal action. 

Thus, the paralegal program contemplates nore than the promotion of 
criminal collection clerks to paralegal p:>sitions for which they are ill 
suited and untrained. Hather, it envisions a true advance in legal 
canpetence and performance. Understanding and implementing the policies 
and techniques explained in this publication will effect this advance in 
legal performance. The requirements explained herein define the 
proficiency which must be demonstrated by paralegal criminal collection 
personnel. 

9-120.200 ~TING 'IEE DEBTOR AND INITIAL DEMAND 

9-120.210 Location of Debtors 

Occasionally, the collection case folder may not contain a current, 
correct address for the criminal debtor. Thus, in some instances, the 
first collection task may be to locate the debtor. In order to 
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accelerate this effort, more than one location procedure should be used 
simultaneously. 

When attempting to locate debtors, it is important to CXlllply with the 
Privacy Act (5 u.s.c. §552). However, it should be noted that most 
requests for information are made to agencies within the Department of 
Justice (e.g. Federal Bureau of Investigation, B..lreau of Prisons, etc.). 
The Privacy Act does not significantly affect these activities. 
Disclosure of the information within the Department of Justice is simply 
on a "need to know" basis. Securing information from other departments or 
agencies may, however, require cx:rnpliance with 5 u.s.c. §552(e) (3), the 
Privacy .Act. It is recarnnended that a "Privacy Act of 1974 Compliance 
Information" form be attached to letters directed to departments or 
agencies outside the Department of Justice \rtlen making location efforts. 
(See USAM 1-5.000 for Privacy .Act CO'npliance Statement to .Accanpany IEbtor 
I.ocation Efforts.) 

'ttle Privacy .Act also applies to the disclosure of information by the 
Department of Justice to other deparbnents or agencies. '!be .Act requires 
the U.S. Attorneys' offices to keep records of information transmitted out 
of the office to another department or agency. (See USAM 1-5.000 for 
Accounting Form for Disclosures (5 u.s.c. S552a(c)).~-

The following location procedures may be helpful in locating debtors 
with ITDnetary impositions as a result of criminal prosecution: 

A. Internal Revenue Service Project 719 

In an attempt to assist U.S. Attorneys in collecting criminal fines 
and appearance bond forfeiture judgments, the Criminal Division Cbllection 
Unit participates in Internal Revenue Service Project 719, a program ¥.hich 
uses Internal Revenue Service computerized records to provide current 
address information upon specific request. 

To participate in the program, the district must send to the Criminal 
Division Cbllection Unit only~ items: (1) the debtor's name, and (2) 
the debtor's Social Security account number. If the Social Security 
account m.nnber is not provided, it is impossible for the request to be 
forwarded to the Internal Revenue Service. 

If the debtor has filed a. federal income tax return within three 
years, the Internal .Revenue Service cx:rnputer will automatically print an 
IBM card with the street and city crldress reported by the debtor on the 
tax re.turn and send it to the Criminal Division Cbllection Unit. If the 
debtor failed to file a tax return within three years, the IBM card will 
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read "no record." '!he Criminal Division Collection Unit will forward the 
IBM cards to the U.S. Attorneys. 

Social Security account numbers should be maintained for all debtors. 
The account numbers may be available from U.S. Probation Office 
pre-sentence reports, from the arresting authorities (listed on FBI arrest 
records), from prisons and cnrrectional institutions, or from U.S. Armed 
Forces locator Services (for those debtors who have served in the Armed 
Forces). Social Security account numbers are not available from the 
Social Security Administration. 

Internal Revenue Service Project 719 may be used for any fine or 
api::earance bond forfeiture judgment of $100 or rrore. 

B. Federal Bureau of Investigation Arrest Records 

Arrest records provide a quickly attainable, chronological listing of 
the individual's arrests. An inquiry to the jurisdiction of last arrest 
often prov ides location informntion. A long series of arrests 'Ytlich stops 
abruptly may indicate imprisonment or death. Exact procedures for 
acquiring FBI rap sheets should be ascertained from the local FBI office. 

c. U.S. Postal Service 

'!he Postal Service retains change of address notices for one year 
after filing. 'Ihus, a check with the Postal Service is rarely effective 
in locating debtors \ttlo have rroved rrore than one year prior to the check. 
Nevertheless, it is an economical, relatively effortless search technique. 
'!yping "ADDRESS CORRB:TION REQUESTED" under the return address block of 
enveloi::es mailed to the debtor will alert the Postal Service to inform you 
of changes in the debtor's a::ldress. Registered mail with forwarding and 
return-receipt requested is also an effective \!BY to locate individuals. 
Whenever i;ossible, registered mail and correspondence marked "ADDRESS 
CORREX:TION REC,.l.JESTED" follows the debtor and provides the U.S. Attorney 
with the debtor's a::ldress. 

D. State Bureaus of Vital Statistics and State Departments of Motor 
Vehicles and Driver's Licenses 

State Bureaus of Vital Statistics can provide a record of the 
debtor's death and State Departments of M::>tor Vehicles and Driver's 
Licenses can ascertain if an automobile is registered to the debtor and 
report the a::ldress given by the debtor at the time of registration or at 
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the time of obtaining a driver's license. Each agency should be told why 
such information is necesary. '!he U.S. Attorney should determine the 
exact form for these requests and make every effort to comply to that 
form. 

'!he Criminal Division Cbllection Unit has found that information fran 
the drivers' license records of the State M:>tor Vehicle Departments can be 
most helpful in tracing t11located criminal debtors. 

'!he following "Directory: Departments of M:>tor Vehicles and Drivers' 
License Bureaus" lists the crldress for each state's department or bureau, 
and indicates whether or l'X>t a telephone information service is available. 
Written requests to the State Departments of r.t:>tor Vehicles and State 
Drivers' License Bureaus should be on official Department of Justice 
stationery; each request should include the debtor's name and date of 
birth. ~lephone requests to the State Departments of M:>tor Vehicles and 
the State Drivers' License Bureaus should be prefaced by identifying 
oneself as an enployee of the U.S. Attorney's office; each request should 
include the debtor's name and date of birth. 

If }IOU have any questions or comments concerning the "Directory: 
Departments of r.t:>tor Vehicles and Drivers' License Bureaus," please 
contact the Criminal Division Collection Unit, FTS 633-5541, at your 
convenience. 

DIROC'roRY: IEPAR'IMENTS CF IDroR VEHICLES AND 
DRIVERS" LICENSE BUREAUS 

State Address Telephone 

ALABAMA State Department of ~venue 
r.t:>tor Vehicle and License Division
Post Office Box 104 
.Montgonery 36130 

(205) 832-6740 

AIA.SKA Director of M:>tor Vehicles 
Post Off ice Box 960 
Anchorage 99510 

(907) 269-5551 
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ARIZOOA Supervisor 
Department of 'Itansportation 
M::>tor Vehicle Division 
Title Records Section 
1801 West Jefferson 
Phoenix 85007 

(603) 261-7639 

Department of Finance & (
Administration 

Office of r.t>tor Vehicle R:!gistration
Correspondence Unit 
Post Off ice &:>x 1272 
Little R::>ck 72203 

501) 371-2541 

CALIFORNIA Department of r.t>tor Vehicles 
Division of R:!gistration 
Information Histories, thit 14 
Post Off ice &:>x 12747 
Sacramento 95813 

(916) 322-2497 

COLORAOO State of Colorado 
M::>tor Vehicles Division 
Master Files Section 
140 West Sixth Avenue 
Denver 80204 

(303) 839-3751 

CONNOCTICl11' 'Itaff ic Records Cbordinator 
Department of r.t>tor Vehicles 
60 State Street 
Attention: Copy Records Section 
Weathersfield 06109 

DELAWARE Director 
M::>tor Vehicle Division 
Highway .Administration Building 
Ibver 19901 

(302) 678-4467 

DISTRICT CF 
COLUMBIA 

Department of r.t>tor Vehicles 
Driver Records & Rehabilitation 

Section 
301 C Street, N.W. 
Washington, D.C. 20001 

FI.ORIM Department of Highway Safety 
Division of Drivers License 
Tallahassee 32304 

(904) 488-3405 
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GEORGIA Director 
Motor Vehicle Unit 
126 Trinity-Washington B..Iilding 
Atlanta 30334 

(404) 656-4100 

HAWAII Director 
Department of Transportation 
869 Punchbowl Street 
Honolulu 96813 

IDAHO M:>tor Vehicle Division 
Drivers License section 
Post Off ice Box 34 
Boise 83731 

(208) 334-3698 

ILLINOIS secretary of State 
M:>tor Vehicle Division 
2701 s. Dirksen Parkway 
Springfield 62723 

INDIANA Bureau of M:>tor Vehicles 
Paid Mail Section - Roan 416 
State Office B..Iilding 
Indianapolis 46204 

(317) 232-2890 

ICMA Supervisor 
Record section 
Drivers License Division 
Department of Transportation 
Lucas State Off ice B..Iilding 
Des M:>ines 50319 

KANSAS Superintendent 
Kansas Highway Patrol 
'Ibwnsite Plaza #2 
200 Fast Sixth 
'Ibpeka 66603 

(913) 296-3801 

KENTUCKY Director 
Division of Driver Licensing 
Bureau of Vehicle Th:gulation 
State Off ice Building 
Frankfort 40601 

(502) 564-6800 
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LOUISIANA Director 
Department of Public Safety 
Data Processing Center 
Post Off ice Ebx 66614 
Baton R:>uge 70896 

(504) 925-6226 

MAINE Director 
Data Processing 
l\Dtor Vehicle Division 
1 Olild Street 
Augusta 04330 

(207) 289-3348 

MARYLAND Director 
l\Dtor Vehicle .Administration 
Driver Records Division 
6601 Ritchie Highway N.E. 
Glen atrnie 21062 

MASSACHUSETrS Registrar 
Registry of M'.:>tor Vehicles 
100 Nashua Street 
Boston 02114 

Yes* 

MICHIGAN ~partment of State 
Bureau of Driver and Vehicle 

Services 
Information Services Section 
Canmercial LJ:x:>k-Up Unit 
Secondary o::mplex 
Lansing 48918 

(517) 322-1624 

MINNESCYrA Driver License Records 
Driver & Vehicle Services Division 
Transportation atilding 
St. Paul 55155 

(612) 296-6911 

MISSISSIPPI Supervisor 
Registration Section 
l\Dtor Vehicle o::mptroller 
VK:>olfolk State Off ice atilding 
Post Off ice Ebx 1140 
Jackson 39205 

(601) 354-7411 

MISSOORI Director 
l\Dtor Vehicle and Licensing 
Post Off ice Ebx 100 
Jefferson City 65101 
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MCNl'A~ Registrar 
Division of z.t>tor Vehic les 
925 Main Street 
Deer Lodge 59722 

(406) 846-1423 

NEBRASKA Department of z.t>tor Vehicles 
301 Centennial Mall South 
Driver Records Division 
Post Office Box 94789 - State capitol 
Lincoln 68509 

(402) 471-2281 

Chief 
Automation Division 
Department of z.t>tor Vehicles 
555 Wright w:ty 
Carson City 89711 

(702) 885-5365 

NEW HAMPSHIRE Director of z.t>tor Vehicles 
James Hayes &iilding 
Hazen Drive 
Concord 03301 

Yes* 

NEW JERSEY Director 
Driver Records Abstract Unit 
Division of z.t>tor Vehicles 
25 S. z.t>ntganery Street 
Trenton 08666 

Yes* 

NEW YORK Public Services aireau 
Department of z.t>tor Vehicles 
Empire State Plaza 
Albany 12228 

NEW MEXICO Driver Services Bureau 
Motor Vehicle Division 
Manuel Lujan Sr. aiilding 
Santa Fe 87503 

(505) 827-2258 

NOR'IH CAROLINA Director 
Drivers' License Section 
Division of z.t>tor Vehicles 
1100 l'Ew Bern Avenue 
Raleigh. 27697 
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NOR'IH DM<OTA Driver License Division 
State Highway Building 
Capitol Grounds 
Bismark 58505 

OHIO Director 
Bureau of ~tor Vehicles 
Post Off ice !bx 16520 
Attention: MVODLS 
Columbus 43216 

Yes* 

OKLAHCl-fA Director 
Deparbnent of Public Safety 
Driver Record Section 
Post Off ice !bx 11415 
3600 N. Eastern 
Oklahoma City 73136 

OREOON Director 
Administrative Section 
Motor Vehicle Division 
1905 Lana Avenue N.E. 
Salem 97314 

(503) 378-6935 

PENNSYLVANIA Bureau of ~tor Vehicles 
Teletype lbOln 113 
Deparbnent of Transportation 
Transportation & Safety Building 
Harrisburg 17122 

(717) 787-4016 

PUER'ID RICO Deparbnent of Transportation 
Public W:>rks 
Post Off ice &:>x 41243 
Minillas Station 
Santurce 00910 

It> 

RHODE ISIAND Director 
Registry of ~tor Vehicles 
State Off ice Building 
Providence 02903 

SOOTH CAROLINA Director 
Motor Vehicle Division 
Drawer 1498 
Columbia 29216 

(803) 758-3158 

MAICH 16, 1984 
Ch. 120, p. 26 

1984 USAM (superseded)



UNITED STATES ATIDRNEYS' MANUAL 
TITLE 9--CRIMINAL DIVISION 

SCXJl'H DM<OTA Department of Public Safety 
Drivers Improvement Program 
118 w. capitol 
Pierre 57501 

TENNESSEE State of Tennessee 
Department of Safety 
Andrew Jackson State Off ice 

Building 
Nashville 37219 

(615) 741-3311 

TEXAS Chief 
Driver and Vehicle IEcords 

Division 
Department of Public Safety 
Post Off ice Ebx 4087 
5805 N::>rth I.amar 
Austin 78773 

Yes* 

Director 
State 'lax Commission 
M:>tor Vehicle Division 
State Fairgrounds 
1095 M:>tor Avenue 
Salt Lake City 84116 

(801) 533-5311 

VERMOOI' Director 
Information Unit 
Department of M::>tor Vehicles 
State Off ice Building 
M:>ntpelier 85603 

(802) 828-2121 

VIRGINIA Manager 
Vehicle Information Request 

Department 
Vehicle Services J\drninistration 
Division of M::>tor Vehicles 
Post Off ice Ebx 27412 
Richmond 23269 

(804) 257-0412 

WASHINGI'ON Department of License 
Driver Records 
Highway License Building 
Olympia 98504 

MARCH 16, 1984 
Ch. 120, p. 27 

1984 USAM (superseded)



UNITED S'Il\.TES ATroRNEYS I MANUAL 
TITLE 9--CRIMINAL DIVISION 

WEST VIRGINIA Director 
Department of M:ltor Vehicles 
1800 Washington Street, Fast 
Charleston 25305 

WISCONSIN A 1 - I.ead\<\Orker Vehicle Files 
Wisconsin Department of 

Transi;x:>rtation 
Post Off ice Box 7909 
Madison 53707 

{608) 266-3666 

WYOMING Director 
M:>tor Vehicle Division 
2200 carey Avenue 
Cheyenne 82002 

*For information about the telephone service and/or telephone numbers 
available in this state, oontact the Criminal Division Collection Unit at 
FTS 633-5541. 

E. Welfare Off ices 

Information ooncerning the debtor's address should be utilized if 
available under state law. 

F. Armed Forces Reoords {Including Veterans Administration Records) 

Requests for Armed services records may provide information \tbich can 
serve t\<\O puri;x:>ses: (1) locate the debtor and (2) determine whether the 
individual was pardoned under either the December 24, 1945, or 
December 24, 1952, retroactive Presidential pardons to those who served 
honorably in the Armed Forces of the United States during war time. 

Q1 December 24, 1945, the President signed a proclamation granting a 
full pardon to all persons oonvicted of a violation of the laws of the 
United States, except the laws governing the Army and Navy, who on or 
after July 29, 1941, and prior to December 24, 1945, entered, enrolled in, 
or ~re inducted into the Armed Forces of the United States. The Service 
member must have served in active status for not less than one year and 
must have been lnnorably discharged or separated from active service under 
honorable oonditions. '!he proclamation does not include a pardon of such 
persons for any offense of \tbich they were convicted after the date of 
their entry, enrollment in, or induction into the Service. 
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On December 24, 1952, the President signed a similar proclamation. 
The debtor must have entered the Service prior to December 2 4, 19 52, and 
must have served for not less than one year subsequent to June 25, 1950. 
'!he other conditions of the 1945 pardon applied. 

These two Presidential i;:ardons are equivalent to individually granted 
pardons and remit any er iminal judgment which was assessed prior to the 
date of the i;:ardons. 

Military records for nost individuals W'lo have served can be obtained 
from: 

National Personnel Records Center 
(Military Personnel Records) 
9700 Page Boulevard 
St. Iouis, Missouri 63132 

Armed Forces Locator Services may also be helpful in providing 
address information for military personnel. 

The locator services and the information they can provide are as 
follows: 

A. United States N3.vy 

The U.S. Navy locator Service can provide current addresses for 
active duty personnel and retired personnel. Complete military records 
for discharged naval personnel (not career retired) are maintained at the 
National Personnel Records Center in St. Iouis. 'Ihe I.Dcator Service needs 
to know the debtor's name and Social Security number or as much 
identifying information as p:>ssible. 

Address: C.cxmnander, N3.val Military Personnel C.cxmnand 
Washington, D. c. 20370 
Attention: I.Dcator Services 

Telephone Number: (Due to personnel limitations, the Naval Military 
Personnel Command's telephonic locator service has been 
terminated.) 

B. U.S. Marine Corps 

The U.S. Marine Corps I.Dcator Service can provide current addresses 
for retired, active reserve, and active duty personnel. Information on 
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discharged personnel (not career retired) is located at the National 
Personnel Records Center in St. Iouis. '!he U.S. Attorney should send the 
name, Social Security number, and any other information \ttlich can help to 
identify the debtor. 

Address: Qmnander, U.S. Marine Cbrps 
Washington, D.C. 20380 

Attention: locator Services 

Telephone Number: (202) 694-1624 

c. u.s. Air Fbrce 

The u.s. Air Fbrce IDcator Service in washington, D.C., can provide 
current crldresses for active personnel. '!he U .s. Attorney should report 
the name and Social Security number of the individual and any other 
information \ttlich would help to identfy him/her. '!he service will respond 
to telephonic requests only. 

Telephone Number: (202) 695-4803 

The U.S. Air Fbrce IDcator Service at Pandolph Air Fbrce Base, 'lexas, 
can provide current address information for retired personnel. The 
records for discharged Air Fbrce personnel (not career retired) are found 
at the National Personnel Records Center in St. Iouis. 

Address: Air Fbrce Military Personnel Center/MPCD003 
Randolph Air Fbrce Base, 'lexas 78148 

Telephone Number: (512) 652-5774 

D. U.S. Army 

'!he U.S. Army locator Service in Fbrt Benjamin Harris, Indiana, can 
provide current crldresses for active duty personnel. The U.S. Attorney 
should send the name of the individual, his/her Social Security number and 
any other information \ttlich would help to identify him/her. 

Address: U.S. Army Ehlisted Records and 
Evaluation Center 

Fort Benjamin Harris, Indiana 46249 

Telephone Number: (317) 542-4211 
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The u.s. Army R:tired Activities Unit in Alexandria, Virginia, can 
provide current ~dress information for retired personnel. '!he records of 
discharged Army personnel (not career retired) are found at the National 
Personnel Records Center in st. !Duis. 

Address: R:tired Activities Division 
2461 Eisenhower Avenue 
Alexandria, Virginia 22331 

Attention: IDcator Services 

Telephone Number: (703) 325-8785 

G. Internal Revenue Service-Alcohol, Tobacco and Firearms (ATF) 
D1v1s1on Agent Data 

This information is available \tben ATF agents re fer the case to the 
u.s. Attorney for prosecution. 

H. State and Local Taxing Authorities 

These may also be contacted. 

I. Bureau of Prisons and State correction Authority Information 

Bureau of Prisons Policy Statement 7500.15 (Manual Bulletin 496, 
revised) directs all federal correctional institutions to send Bureau of 
Prisons Form 63 (a), "lt>tice to U. s. Attorney of Release of Inmate with 
Criminal Fine Judgment," to the U.S. Attorney in the district of 
imposition prior to the date of the inmate's release. The procedure 
detailed by the Bureau is not always followed. '!hus, we suggest that U.S. 
Attorneys contact the place of imprisonment of every incarcerated fine 
debtor annually and ask: 

1. Is hthe fine debtor imprisoned in that institution? If n<Jt'sh 
(1) Is he/e~.f'e\tbere in the federal correctional system? (2) Is het in e 
the hands of state or local authorities? (3) Has he/s~en released? 
If released, what was the nature of the release, an~ the address 
given by the individual at the time of release? 

2. If currently imprisoned in the institution contacted, (1) 
What is the earliest p:>ssible mandatory release date: (2) Will the 
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institution send a B..lreau of Prisons Form 63 (a) , "lt>tice to the U.S. 
Attorney of R:!lease of Inmate with Criminal Fine Judgment," to the 
U.S. Attorney in canpliance with Bureau of Prisons Policy Statement 
7500.15? 

A sample form letter allowing prison authorities to check appropriate 
boxes in order to respond can be devised. 4 _pre-addressed, stamped 
envelope should be enclosed to encourage prompt ~ply. A sample B..lreau of 
Prisons letter is printed in USAM 9-122'. 005. 

State Corrections authorities should be approached in the same 
fashion, although they are lD'lder IX> obligation to automatically IX>tify the 
u.s. Attorney of the release of an inmate with an llllpaid federal criminal 
fine. 

When a debtor has been imprisoned, released, and becomes unlocated, 
the Bureau of Prisons or State Cbrrectional authorities where the debtor 
was known to be incarcerated may also be contacted and requested to 
provide the u.s. Attorney with a copy of the debtor's personal history 
statement or prison case file. This information can provide social 
security numbers, F.B.I. numbers, military service numbers, names of 
relatives, employers, etc. 

J. City Directories and Reverse Listing Telephone Directories 

'Itlese canpilations can assist in locating and obtaining information 
on debtors. City directories are usually available in the Off ice of the 
U.S. Marshal. 

K. Credit Agencies 

Fine debtors will often have creditors in addition to the United 
States Government. '111ese private debts will place them on the records of 
local credit agencies who will, in some instances, provide current 
addresses to the U.S. Attorney. 

L. Public Utilities Companies 

When a debtor has noved from one location to another within the same 
municipality, the p..iblic utility canpanies (i.e., telephone, J;X>~r, light, 
and gas) serving that mllllicipality often can provide the debtor's current 
address. 
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M. Attorneys 

The fine which the debtor owes is the result of a criminal 
prosecution. '!bus, the debtor probably retained an attorney to represent 
him~ in that prosecution. This attorney may be able to provide the 
debffi f s crldress or arrange for the debtor to visit the U.S. Attorney's 
office to discuss payment of the fine. 

N. Employer or Former Employers 

Employers frequently maintain background information files which 
include the employee's crldress, telephone number, Social Security account 
number, relatives, and other helpful information. 

o. Federal and State Probation Off ices 

These offices can provide a wealth of information on debtors who are 
supervised or have been supervised by their offices. 

The u.s. Probation Offices prepare presentence reports in all felony 
and some misdemeanor cases. The presentence report will include such 
information as the defendant's social security number, employers, names of 
relatives, etc. Such information can be very helpful in trying to locate 
an unlocated debtor. 

P. Relatives and Friends 

Often this source of information is overlooked. Relatives or friends 
may be quite willing to help locate or CX)ntact the debtor if requested to 
do so. 

9-120.220 Demand Letters 

A demand letter reminds the debtor of hi~/ obligation to make full 
payment and should be sent to every criminal debtor 2-10 days after 
judgment. '!he demand letter is the initial CX)llection attempt and, lllless 
special circumstances indicate to the CX)ntrary, should be mailed to the 
debtor only once. '!he demand letter is a cour~sy extended by the U .s. 
Attorney which allows the debtor to satisfy his obligation without further 
legal proceedings. If the courtesy is r ~ted, more effective 
enforcement steps should be promptly employed. 

Unlike some civil pre-judgment debtors \t.ho may feel that they have a 
legitimate reason for CX)ntesting the government's demand, the criminal 
debtor knows, or should know, that hisAobligation ~ap been clearly 
established by the final order of a federafe&:>urt. If nEf~~ils to respond 
to the initial demand letter, he~h1;1 ignore a second or ffi ird letter as 
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well. 'Ihe U.S. Attorney should anticipate less than overwhelming success 
from demand letters and should therefore be prepared to routinely employ 
second-level enforcement techniques to secure financial information and 
payment in full. 

A sample demand letter is printed in USAM 9-122.002. 

In every case in vtlich the reliability or good faith of the debtor or 
the accuracy of the address is in question, the demand letter should be 
sent by certified mail, return-receipt and forwarding requested. 

For those debtors whose cases have not received recent attention, 
address verification should be obtained {see USAM 9-120.210, IDcation of 
Debtors), and each should be sent a demand"Ietter vtiich clearly presents 
the United States Government's interest in satisfaction of the 
obligations. Certified mail with return-receipt and forwarding requested 
should be routinely used in these cases. Note, however, that a letter 
returned "unclaimed" does oot necessarily indicate the addressee does not 
reside at the address. Further clarification is necessary. 

A Financial Statement of Debtor {Form OBD-500), the short form 
Financial Statement of Debtor {Fbrm OBD-500B) , or s:>me other type of brief 
financial questionnaire should accompany the demand letter in all cases in 
which such information was oot obtained at judgment or cannot be secured 
from the Probation Office. 'Ihe Fbrm OBD-500 is a four-page financial form 
designed to be a::.mpleted by an individual, rather than corporate debtor. 
While the Form OBD-500 avoids extremely complex questions, modestly 
educated debtors may nevertheless be discouraged by its length and 
complexity. 'Iherefore, a two-page Form OBD-500B has been designed to 
encourage responses from such debtors. The Form OBD-500B allows the 
debtor to quickly and accurately provide required responses without 
struggling to determine the exact meaning of the questions. While the 
short form will oot supply exhaustive financial information, positive 
responses can be followed up by further efforts to secure detailed 
information. When the Fbrrn OBD-500B indicates that the debtor lacks the 
ability to make payments, and he/.i~ believed to have responded truthfully, 
the U.S. Attorney need not takJ~rurther steps to secure more complete 
information. Where the debtor's native language is Spanish, the Form 
OBD-500A, which is a translated version of Form OBD-500, may be used. 

A Privacy Act statement has been incorporated in Financial Statement 
of Debtor Forms CBD-500, OOD-SOOA, and OBD-SOOB. 'Ihis Privacy Act state
ment outlines why the information is s:>ught, the statutes under which the 
Department of Justice is requesting the information, and further informs 
the debtor that if h~~~es not voluntarily furnish the information, 

MARCH 16, 1984 
Ch. 120, p. 34 

1984 USAM (superseded)



UNITED STATES ATroRNEYS' MANUAL 
TITLE 9--CRIMINAL DIVISION 

the Deparbnent has the right to seek disclosure by legal methods. The 
legal methods are discussed in USAM 9-120.310 Judgment Debtor 
Examinations, USAM 9-120.320 Written Interrogatories, and USAM 9-120.330 
Dep:>sitions Upon Written Questions. It should be mentioned that the 
Privacy Pct provides that the debtor is not required to provide his Ebcial 
Security account number on either the above-mentioned Financial Statement 
of Debtor Fbrms or under legal proceedings. 

The Fbrm OBD-SOOC is an eight-page financial statement designed to be 
completed by corporate debtors. It is detailed and extensive, and 
provides a complete financial picture of the corporate debtor. The 
Privacy Pct is not applicable to corp:>rate debtors, therefore, the Form 
OBD-SOOC need not be accanpanied by a Privacy Pct Statement. 

9-120.230 Telephone 

The telephone is perhaps; the nost efficient, time-saving collection 
tool available to the U.S. Attorney. Demand letters should be sent in 
conjunction with full use of the telephone. A telephone call demonstrates 
the personal interest of the U.S. Attorney in satisfaction of the 
imp:>sition. Firm, persistent, non-harassing utilization of this form of 
personal contact has been found to be extremely productive and has been 
termed the most effective tool available to the U.S. Attorney in 
attempting to collect criminal nonetary irnp:>sitions. 

9-120.240 Using Teletype to Locate Debtors 

The U.S. Attorney's office teletype can be used to directly hook-in 
to (X)lllputers containing state driver's license records and federal and 
state criminal history records. This section will describe in general 
terms the method for retrieving such information. (For specific 
instructions, see _your teletype operator or call the Department of Justice 
Teleccmnuncations Service (JUST) Network Cbntrol Section.) 

Currently, the JUST system is equipped with a "HELP" feature that 
enables the user to receive operating instructions directly from the 
terminal. By typing the word HELP in the destination field of the 
teletype and then sending the message, the operator will receive a list or 
"Menu" of information sources that are available to the user. 
Accordingly, by following the instructions received with the menu, the 
user can request step-by-step instructions and examples for querying 
federal and state records. '!he only information that the instructions do 
not provide is the U.S. Attorneys' office originating agency identifier 
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(ORI) code. This code should be available from your administrative 
office. 

'!here are two computerized records systems listed in the menu that 
will be useful for locating debtors. The first is the FBI' s National 
Crime Information Center (NCIC). This system will provide a subject's 
federal criminal history and identification information. Criminal 
histories are particularly helpful for locating criminal debtors who 
usually have a continuous record of arrests. By checking to see v.here the 
debtor was arrested last and then contacting the arresting agency, his/ he r 
whereabouts may be ascertained. To retrieve this information, the 
debtor's name and FBI number or the name, date of birth, race and sex must 
be transmitted into the system. 

The second records system is the National Law Enforcement 
Telecorrnnunications System (NLETS) • 'Ihis system has two features that are 
useful. '!he first is state er iminal histories and the second is state 
driver's license information. By submitting a debtor's name, date of 
birth, race and sex to a given state, the user can check to see if a 
debtor has been arrested or has a driver's license. 

Since your requests are processed by computer, it is esential that 
you follow instructions exactly, or your request will be rejected. 
However, once you master the technique of submitting requests, you will 
have an extremely useful tool for locating debtors. 

9-120.300 SEX:URING FINANCIAL INFORMATION 

An effective criminal a:>llection effort systematically locates the 
debtor, secures accurate and complete financial information, and enforces 
the judgment by arranging and supervising appropriate payments or by 
initiating legal action designed to eliminate the debt. Financial 
information may often be obtained by requesting that the debtor complete a 
Financial Statement of Debtor (Form OBD-500, 500A, or 500B) or visit the 
U.S. Attorney's office for a personal interview. 

Many debtors will voluntarily cqnplete a Form OBD-500, CED-500A or 
OBD-500B or visit the U.S. Attorney's office. CX::casionally, debtors will 
refuse to cooperate in this manner. It then becomes necessary to employ 
routine legal techniques designed to secure necessary financial 
information from uncooperative debtors. This is an extremely important 
step in the enforcement of criminal monetary judgments. Debtors who 
refuse to provide financial information must not be rewarded by U.S. 
Attorney inactivity. If debtors who deliberately ignore a series of 
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demand letters are successful in avoiding payment, the U.S. Attorney's 
criminal cx:>llection record will be unacceptably poor. Rather, the u.s. 
Attorney should realize that demand letters are only the first step in a 
total cx:>llection program and, if ignored, must be quickly follo~ by nore 
aggressive legal procedures \tbich will pranote debtor cooperation. 

Although nost of the court orders being enforced by the Criminal 
Collection Unit are criminal fines resulting from criminal prosecutions, 
it must be remembered that 18 u.s.c. §3565 provides for criminal fine 
judgments to be enforced in the same manner as civil judgments. 18 u.s.c. 
§3565 states 

In all criminal cases in \tbich judgment or sentence is 
rendered, imposing the payment of a fine or penalty, 
whether alone or with any other kind of punishment, 
such judgment, so far as the fine or penalty is 
concerned, may be enforced by execution against the 
property of the defendant in like manner as judgments 
in civil cases. 

!fi:., 18 u.s.c. §3565 allows the u.s. Attorney to utilize the procedures 
e&tblished by the ~eral Rules of Civil Procedure to enforce criminal 
judgments. Pierce v. united States, 255 u.s. 398 (1921), noted that the 
customary civil case proceedings in aid of or supplemental to an execution 
could also be used to enforce a criminal fine. 

Three legal procedures which are designed to promote debtor 
cooperation and \tbich may be enployed by the U.S. Attorney are judgment 
debtor examinations (oral depositions) conducted through the U.S. 
Magistrate's cx:>urt, written interrogatories mailed to the parties, and 
depositions upon written questions. 

9-120.310 Judgment Debtor Examinations 
her 

'!be U.S. Magistrate can assist the U .s. Attorney in his/ efforts to 
acquire current financial information by conducting judgment debtor 
examinations (oral depos itions) in hio/w;9urt. The following is an 
explanation of the legal basis for such examinations. 

As previously mentioned, 18 u.s.c. §3565 provides for the use of the 
Federal Rules of Civil Procedure to enforce criminal impositions. Fed. 
R. Civ. P. 69(a) states that "In aid of the judgment or execution, the 
judgment creditor or his successor in interest \tben that interest appears 
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of record, may obtain discovery from any person, including the judgment 
debtor, in the manner provided in these rules or in the manner provided by 
the practice of the state in \o.hich the district oourt is held." 

'' • [T]he manner provided in these rules ••• " refers generally to 
the civil rules on depositions and discovery, Rules 26 thru 33. United 
States v. ~Whirter, 376 F.2d 102 (5th Cir. 1967). 

Rule 30 of the Fed. R. Civ. P. is the rule which provides for oral 
depositions. The rule states that "After commencement of the action, any 
party may take the testimony of any person, including a party, by 
deposition upon oral examination." 'I'hus, the U.S. Attorney may depose the 
fine debtor upon oral questions. The requirement for an action referred 
to in the opening phrase ". • • after commencement of the action • • •11 

is met by the initial criminal prosecution; no new suit need be commenced 
in order to oonform to the rules. 

The u.s. Attorney's right to depose the fine debtor is established by 
the above rules. The U.S. Magistrate is included in the process by 28 
u.s.c. §636 (a) (2), which states that "each United States Magistrate 
serving lmder this chapter shall have within the territorial jurisdiction 
prescribed by his appointment ••• (2) the p::>wer to crlminister oaths and 
affirmations, impose oonditions of release l.l'lder Section 6146 of Title 18, 
and take acknowledgements, affidavits, and depositions ••• " 

'I'herefore, if p::>ssible, oral depositions should be taken before the 
u.s. Magistrate. Several crlvantages are evident. A subpoena issued from 
the magistrate's oourt should effectively attract the debtor's attention. 
In addition, the oath issued by the judicial officer and the courtroom 
environment in \o.hich the deposition is taken may persuade the debtor to 
provide rrore complete and accurate financial information. 

Definite procedures for conducting such examinations should be 
established in cooperation with the U.S. Magistrate. It may be more 
convenient for the magistrate if several such examinations are conducted 
at one time. 

Fed. R. Civ. P. 45 provides that "Proof of service of a notice to 
take a deposition as provided in Rules 30(b) and 3l(a) constitutes a 
sufficient ~uthorization for the issuance by the clerk of the district 
court for the 's rict in \o.hich the deposition is to be taken of subpoenas 
for the fersons named or described therein. The subpoenas may command the 
person to \-born it is directed to produce and fermit inspection and oopying 
of designated books, papers, documents, or tangible things which 
constitute or contain matters within the scope of the examination 
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permitted by Rule 26(b) ••• " In accordance with this last sentence, it 
may be helpful to request that the debtor bring with him/Lgis /h~st recent 
income tax return, bank statements, deed records, etc. lrflfi~ f~Ubpoena may 
be accanpanied by u.s. Marshals Service Process Ieceipt and Return (Form 
USM-285). 

Judgment debtor examinations are initiated in the following way. 'lbe 
u.s. Attorney requests the judgment debtor examination and serves 
reasonable notice in writing to every other party to the action. The 
notice should state the time and place for taking the deposition and the 
name and address of the debtor. 'lbe U.S. District <hurt Clerk then issues 
a subpoena to canpel the debtor's attendance. (See Forms and Pleadings, 
USAM 9-122.008 through 9-122.012.) ~ 

f.bst U.S. Magistrates record de{X)sitions on tape, a oopy of which is 
sent to the Clerk of the u.s. District Court following the deposition. 
'lbe Assistant U.S. Attorney \\ho oonducts the deposition would appear in 
the magistrate's oourt, ask all questions which he/~~insiders pertinent, 
and note each res{X)nse as it is given, thereby eliminating the cost of a 
transcript. o.iestions can be patterned after those found in the Financial 
Statement of Debtor (Form OBD-500) or any similar form used by this 
office. 

If the debtor fails to respond to the order to appear in the 
magistrate's oourt, a "l-t:>tion for Rule to Show cause ~y ~fendant Should 
Not be Held in Chnternpt" should inunediately be filed in the U.S. District 
Court. lt>tice, along with a copy of the mot ion , should be sent to the 
debtor. (See Forms and Pleadings, USAM 9-122. 010.) By this action, the 
U.S. Attorney is not so much interested in pursuing punishment for 
contempt as h~~s in securing the appearance of the debtor so that 
financial inforrnaf lon can be acquired. . 

9-120.320 Written Interrogatories 

A second method by which to secure financial information from 
reluctant debtors is the use of written interrogatories. This procedure 
may be preferred 'Aben the criminal irn{X)sition is small or the debtor lives 
a great distance from the u.s. Attorney's office. 

A previously discussed, 18 u.s.c. §3565 and Fed. R. Civ. P. 69 (a), 
key the employment of the Discovery Provisions of the Federal Rules of 
Civil Procedure. Fed. R. Civ. P. 33 states that "Any party may serve up:m 
any other party written interrogatories to be answered by the party served 
or, if the party served is a public or private corporation or a 
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partnership or association or governmental agency, by any officer or 
agent, who shall furnish such information as is available to the party. 
Interrogatories may, without leave of oourt, be served upon the plaintiff 
after canmencement of the action and upon any other party with or after 
service of the summons and CXlllplaint upon that party." 

'!he sununons and CXlllplaint referred to in the last sentence are, of 
course, the actions which initiate a civil suit. Since a criminal 
prosecution has already been successfully concluded, this criminal 
prosecution serves as the basis for the interrogatories. 

The interrogatories mailed to the debtor may be the Financial 
Statement of Debtor (Form OBD-500, CBD-500A, or OBD-500B) which is 
inclt.xled in the demand letter. The original should be filed with the 

1clerk of the U .s. Court and a copy mailed to the debtor. If the 
interrogatories are mailed with the demand letter, the letter should 
explain that the Form OBD-500 or OBD-500B represents interrogatories 
sut:mitted under Fed. R. Civ. P. 33 and that, unless the questions are 
promptly answered, a motion for an order compelling discovery will be 
filed with the clerk of the court. (See Forms and Pleadings, USAM 
9-122.013 through 9-122.015.) In special cases, the U.S. Attorney may 
wish to have the interrogatories served on the debtor by the U.S. 
Marshal. unless the oourt allows a longer time, the interrogatories must 
be returned within 30 days. 

If the debtor does oot respond within 30 days, a m.:>tion for an order 
canpelling discovery should immediately be filed with the clerk of the 
court. N:>tice and a oopy of the m.:>tion should be sent to the debtor. (See 
Forms and Pleadings, USAM 9-122.016 and 9-122.017.) 'Ibis notion is filed 
pursuant to Fed. R. Civ. P. 37, which describes the sanctions which result 
from a failure to make discovery and states that "a party, upon reasonable 
notice to other parties and all persons affected thereby, may apply for an 
order compelling discovery as follows: (1) Appropriate Court. An 
application for an order to a p:irty may be made to the oourt in which the 
action is pending • • • (2) M:>tion. If • • • a party fails to answer an 
interrogatory sut:mitted under Rule 33 • • • the discovery party may move 
for an order canpelling an answer. • • " 

If the oourt grants the order canpelling answers to interrogatories, 
the debtor should receive a oopy of the court order directing that the 
interrogatories are to be answered and an additional copy of the 
interrogatories (Fbrm OBD-500, CBD-500A or OBD-500B). (See Forms and 
Plecrlings, USAM 9-122.019 and 9.122.020.) 'Ibis letter should be sent by 
certified mail, return-receipt requested. 
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If the debtor fails to respond within the time period ordered by the 
court, his/h~ilure may be considered a contempt of court. A "Motion for 
Rule to Show cause Vl'ly Defendant Should lt>t Be Held In O:>ntempt" should be 
filed in the United States District O:>urt. lt>tice, along with a copy of 
the motion, should be sent to the debtor. (See Forms and Pleadings, USAM 
9-122.024.) cnce again, the U.S. Attorney is nore interested in securing 
the appearance of the debtor than pursuing punishment for contempt of 
court. 

When written interrogatories are used, the procedure for compelling 
reluctant debtors to respond can be a lengthy one. However , since it is 
extremely important that accurate and cxxnplete financial information be 
acquired, the U.S. Attorney should be prepared to systematically and 
promptly follow the procedure through the contempt hearing in every case 
if necessary. Debtors must realize that failure to cooperate with the 
U.S. Attorney will routinely result in effective legal action being 
directed against them. 

9-120.330 Deposition Upon Written Questions 

A third technique which can be used to acquire financial information 
from reluctant criminal debtors is the deposition upon written questions. 
cnce again, 18 u.s.c. §3565 and Rule 69(a) of the Fed. R. Civ. P. key the 
use of the civil discovery rules. The civil rule which provides for 
depositions upon written questions is Fed. R. Civ. P. 31. 

Federal Rules of Civil Procedure 31 states that "After commencement 
of the action, any party may take the testimony of any person, including a 
party, by deposition upon written questions. 'lhe attendance of witnesses 
may be compelled by the use of subpoena as provided in Rule 45. The 
deposition of a person oonfined in prison may be taken onl y by leave of 
court on such terms as the court prescribes." 

'!be U.S. Attorney must serve a copy of the written questions upon 
every other party with a notice stating (1) the name and address of the 
debtor who is to answer them and (2) the name or descriptive title and 
address of the officer before whom the deposition is to be taken. 

The written questions which constitute the deposition can be a 
Financial Statement of Debtor (Forms CBD-500, CBD-500A, or OBD-500B) • A 
copy of the form is served upon the debtor (and any co-defendant) along 
with a notice stating the name and address of the debtor (indicating that 
hEIJ,is to appear to answer all questions on the form) and the name and 
adCJi~ss of the notary public before whom the deposition is to be taken. A 
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copy of the notice and Form OBD-500 is given to the notary as well. (See 
Forms and Pleadings, USAM 9-122.028.) 

At the deposition, the answers of the debtor are entered on the Form 
OBD-500, CED-500A, or OBD-500B which is then signed by the debtor. The 
notary certifies that the witness was duly sworn by hi rrv'hand that the 
deposition is a true record of the testimony given by th~ ' itness. He/She 
then seals the deposition in an envelope endorsed with the title of the 
action and marked "Deposition of (name of witness)" and delivers it to the 
Clerk of the u.s. District <burt. 

The deposition upon written questions is most efficiently utilized 
when a readily available notary public can serve as the officer before 
whom the deposition is taken. Ibwever , the notary may not be an employee 
of the U.S. Attorney since Fed. R. Civ. P. 28 prohibits a deposition from 
being taken before an employee of any of the parties. 'Ihe deposition need 
not be conducted before a court reporter since no sophisticated 
stenographic ability is necessary. Thus, the cost of conducting the 
deposition is greatly reduced. In crldition, the entire deposition should 
take only a few minutes to complete, &) several may be scheduled at one 
time. 

If the debtor fails to appear for the deposition upon written 
questions, hi&'hfailure may be considered a contempt of court. A "Motion 
for Rule to si-io'tf Cause Why Defendant Should Not Be Held in Contempt" 
should be filed in the U.S. District <burt. N:>tice, along with a copy of 
the motion should be sent to the debtor. (See Forms and Pleadings, USAM 
9-122.030.) cnce again, the u. s. Attorney is attempting to secure the 
appearance of the debtor rather than pursue punishment for contempt of 
court. 

'!he three methods of securing financial information discussed in this 
chapter are certainly not an all inclusive listing of the measures which 
can be used to secure such information. Other methods include, for 
example, taking the debtor's oral deposition in the U.S. Attorney's 
office. This method, of course, requires the employment of a court 
reporter, an expense which will be avoided by using the techniques 
presented here. 

If the U.S. Attorney is presently experiencing success with a 
financial information discovery procedure which is less complicated than 
those discussed in this chapter, ~~s encouraged to continue utilizing 
this simpler, more effective method. e Fed. R. Ci v. P. 69 (a) allows the 
U.S. Attorney to obtain discovery in the manner provided in the federal 
civil rules or in the manner provided by the practice of the state in 
which the district court is held. Perhaps state rules provide for more 
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efficient discovery procedures. It is ooly necess_ary that some routine 
and established prcx:edure, oot necessarily those discussed, be enplo~ to 
acquire accurate, current, and complete financial information from 
reluctant debtors. 

9-120.340 Criminal Fine/Forfeiture Litigation Reports 

It should be recognized fran the outset that individuals ccnvicted of 
felonies will rarely voluntarily disclose their true financial status, and 
indeed may make every effort to conceal or ccnvey their assets to defeat 
outstanding criminal fines or bond fm:feitures. R:>wever, ooe of the best 
sources of financial information regarding a debtor's resources is the 
prosecutor and the agency investigator assigned to the case. These 
individuals will usually have some information about the defendant's 
financial capability, ~ich a:>uld involve revelations of real arrl personal 
property. '!he prosecution team a:>uld also provide names of persons who 
may have knowledge of a debtor's financial resources, such as protected 
witnesses, co-defendants, relatives and business associates. These third 
parties can be sub:EX>enaed and de_EX>sed. 

Additional information can be ootained fran bail hearings, where the 
defendant will often be cx:Jt1pelled to reveal assets such as real property 
or business interests in the canmlmity. The defendant's selection of a 
quality defense attorney may also be indicative of the debtor's financial 
resources. The Assistant charged with collecting fines "and bond 
forfeitures should make every attempt to obtain the above-described 
information as sex>n as ,EX>ssible after sentencing. And prosecutors should 
be encouraged to provide this data in the format provided in the Criminal 
Fine/Forfeiture Litigation Re,EX>rt (Re_EX>rt) (see USAM 9-122.069) for each 
defendant ~o is fined or forfeits bail. By requiring the prosecution 
team to provide such inform.ation, the u.s. Attorney can insure enforcement 
of RO'letary penalties, ~ich too often are neglected. Furthermore, the 
Report will memorialize pertinent collection data, thus providing a 
continuity of information despite personnel changes. 

'Ibo often an Assistant will request a financial ability investigation 
by the FBI without realizing that the pcosecutor and agency investigator 
have the pertinent information. '!he result is usually a time-consuming 
reinvestigation that is a duplication of effort, a \este of resources, arX! 
a loss of first-hand information and insights. 

Another valuable source of information is bank loan applications 
submitted by debtors for the purchase of realty or vehicles. These 
records may be subp:>enaed mder Fed. R. Ci v. P. 26 (b) , 69 and 4 5 from the 
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bank·. such doclmlel'lts will usually pcesent a nore accurate picture of the 
debtor's finances than revealed to the goverrunent. If the debtor has an 
interest in a partnership or corporation, records pertaining to his 
interest and the value of the entity may be subp:>enaed. 

'lhe .Ieport has a question concerning transfers of property .made by 
the defendant during the period from the indictment stage through 
sentencing. Persons to \othan debtor pcoperty was transferred du~· ing such 
time should be subi;x>enaed, and questioned about the consideration paid for 
the property. If inadequate consideration \VaS involved, this is a badge 
of fraud and a fraudulent conveyance suit should be considered to set 
aside the property transfer. 

9-120.350 FBI Financial Investigations 

Investigations to establish the financial ability of a criminal 
debtor to pay his debt can be conducted by the Federal Bureau of 
Investigation if the debt exceeds $2,500. Investigations of a lesser 
amount will also be conducted but only if there has been a fraudulent 
transfer of asset3 or if other special circumstances arise that \olOuld 
justify the use of the FBI. 

Before requesting an Ascertaining Financial Ability (AFA) 
investigation, the U.S. Attorney's office should insure that it .has taken 
every step at its disposal to collect the imposition. This · includes 
exhausting all other s::>urces of financial information, such as contacting 
the prosecutor and the agent \otho conducted the original investigation o~ 
the underlying offense, or using civil discovery. Because of limited 
investigative resources, requests by the U.S. Attorney for AFA 
investigations are discouraged and s:>und joogment should be exercised to 
limit investigations to debtors with large criminal impositions or wilere 
there is fraud involved. 

9-120.400 ENFOOCING 'ffiE JUDGIBm' 

'lhere are several legal collection techniques wilich can be used to 
effect collection from uncooperative debtors who fail t.o respond 
voluntarily to demand letters, requests for financial statements, 
appoinbnents for personal interviews, or demands for prompt payment. 
'lhese debtors require immediate attorney attention so that proper legal 
enforcement techniques can be initiated. 
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The aggressive application of legal collection techniques 
characterizes an efficient and effective collection unit. Collection from 
uncooperative debtors with assets should be the goal of every person 
associated with criminal collection work. · Securing and processing 
payments without employing legal collection techniques is, of course, 
desirable. lbwever, many times the debtor will remain unpersuaded by 
requests for voluntary payments. It is then imperative that the attorney 
with criminal collection responsibility be prepared to utilize all 
available legal enforcement techniques. 

Collection clerks should also be familiar with these techniques so 
that they can bring cases to the attorney's attention in a proper and 
timely fashion and can recamnend specific techniques in appropriate cases. 

'Ibis brief explanation of legal collection tecniques is intended cnly 
as an introduction to the enforcement procedures available to the U .s. 
Attorney. Consideration should be given to each of the following 
techniques. 

9-120.410 Federal Rule of Civil Procedure 69(a) 

Title 28 of the United States Cbde gives to the Supreme Court of the 
United States rule-making ~over other federal courts. The 
Supreme Court, pursuant to tlils authority, has promulgated rules of civil 
procedure for use in the federal district courts. The court rules 
attempt: (1) to aid the court in expediting and performing its business, 
(2) to establish uniform procedures for the conduct of the court's 
business, and (3) to provide parties to a suit with procedural information 
and instructions on matters pertaining to the jooicial proceedings. 

Fed. R. Civ. P. 69(a) is one such rule. It allows the .judgment 
creditor, the United States Government, to use any discovery techniques 
provided by the Federal Rules of Civil Procedure or state court practice. 
Fed. R. Civ. P. 69(a) also provides the means for enforcing the judgment 
through execution. 

Fed. R. Civ. P. 69(a) states in part: 

Process to enforce a judgment for the payment of ironey 
shall be a writ of execution, unless the court directs 
otherwise. '!he procedure on execution • • • and in 
proceedings on and in aid· of execution shall be in 
accordance with the practice and procedure of the 
state in ~ich the district court is held, existing at 
the time the remedy is s:>ught, except that any statute 
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of the United States governs to the extent that it is 
applicable • • 

The effect of Fed. R. Civ. P. 69(a), therefore, is to allow the 
judgment creditor, the United States government, to obtain an order 
directing the U.S. Marshal to seize such property of the judgment debtor 
as may be taken under the law of the state in \\hich the a:>urt is held. 

9-120.420 Liens on Real Estate 

The perfection and timely renewal of liens against debtor-held real 
estate are positive steps which protect the government's interest in 
satisfaction of criminal rronetary imIX>sitions. 28 u.s.c. §§1962 and 1963 
provide guidelines for the perfection of liens. 

The lien is a security interest in real estate. A security interest 
in real estate means that the party holding the lien, usually a creditor 
of the owner of the real estate, may initiate legal proceedings to sell 
the real estate covered by the lien. 'Ihese proceedings to sell the real 
estate are termed "foreclosing" on the lien. 'Ihe proceeds from the sale 
are distributed to the lien holder in satisfaction of the debt secured by 
the lien. If the sale produces rrore rroney than is necessary to satisfy 
the debt, the excess is paid to the property owner. If the sale produces 
insufficient funds to satisfy the entire debt, the unsatisfied IX>rtion 
remains a legally enforceable debt and a:>llection attempts are continued 
until the entire debt is paid. 

Even if the U.S. Attorney chooses not to foreclose on a lien, it 
serves the useful purpose of restricting the ease with which the real 
estate can be s:>ld. In rrost instances, the real estate in the IX>Ssession 
of a new owner will remain subject to the lien and may be s:>ld to satisfy 
the lien, even though the new owner did mt incur the debt \\hich serves as 
the basis for the lien. 'Ihe resulting loss of transferability is obvious. 

"Perfection" of liens refers to the completion of procedures 
necessary to bring liens into existence and make them effective. 
Necessary procedures are prescribed in the law of the state in which the 
federal district court sits. 'Ihe procedures required by each state can be 
found in the volume entitled Law Digests of the Martindale-Hubbell Law 
Directory. (Fbr rrore information on the Martindale-Hubbell Law Directory 
see: Exemptions Available to Individual Debtors, a rronograph available in 
the Civil Division Practice Manual, Sections 3-17.l, et seq.) 
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Often the lien of the U.S. Dis tr let Court is re fer red to as a 
"judgment lien" since the state law provides that a lien is perfected or 
brought into existence by recording a oopy of the federal district court 
judgment in the office of the oounty clerk, county recorder, or rome other 
state or ootmty office. When recordation of the judgment is completed, 
the lien is brought into existence or "perfected." 

In those districts in \\hich recordation of the federal oourt judgment 
requires payment of a fee, U.S. Attorney enforcement efforts will 
ordinarily include lien perfection only in cases involving i.mp:>sitions in 
excess of $150. 

While criminal judgments in favor of the United States never cease to 
be enforceable, judgment liens which are perfected by .recording the 
judgment may lapse. Accordingly, a notion should be · filed or such other 
action taken as is required, pursuant to the law of the state in \\hich the 
lien has been perfected, to renew the judgment lien before its expiration. 
However, if a judgment lien has becane dormant due to a lapse of time, a 
new suit may be brought on the old judgment at any time by filing a 
"Q:Jnplaint on Judgment." {See Forms and Pleadings, USAM 9-122.033.) A 
new judgment will be obtained as a result of the complaint and this new 
judgment may be recorded in the prescribed manner and a new judgment lien 
will be perfected. United States v. Jenkins, 141 F. Supp. 499 {S.D. Ga. 
1956), aff'd 238 F.2d 83 {5th Cir. 1956); Miller v. United States, 160 
F.2d 608 {9th Cir. 1947). 

Some state laws provide that liens will mt be effective cgainst real 
estate, valued to a specific maximum amount, \\hich is used as the debtor's 
residence or hcmestead. 'Ibis is called exempt real estate, and recording 
a federal court judgment will have no legal affect on this property. 
Nevertheless, the judgment should be recorded since, in some instances, 
cautious land title companies will refuse to clear title on homes tead 
property \\hen a lien has been perfected, even though the real estate is 
exempt from the lien. 

Liens are not regarded as the beg inning and end of the collection 
effort. Sale of the real estate is often not a realistic step because of 
state exemption laws, other perfected liens, contested or unclear title to 
the real estate, and the absence of willing bidders. Liens merely insure 
the satisfaction of a debt should the debtor wish to transfer or sell the 
real property. The Criminal Division regards liens as a protective 
initial step. 

Additionally, Fed. R. Civ. P~· 62{a) prevents all attempts to enforce 
federal judgments until 10 days after the entry of judgment. Thus, lien 
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foreclosure does not becane a realistic measure until after the 10-day 
stay. Ft>wever, absent state law providing for an automatic stay pending 
an appeal, liens can be perfected and foreclosed during an appeal. United 
States v. Sturgis, 14 F. 810 (S.D. N.Y. 1883). 

9-120.430 Federal Rule of Criminal Procedure 38(a) 

Title 28 of the United States Cbde gives to the supreme Cburt of the 
United States rule-making authority over other federal courts. The 
Supreme Court, pursuant to~ority, has promulgated rules of 
criminal procedure for use in the federal district courts. Like the rules 
of civil procedure, these rules attempt: (1) to aid the court in 
expediting and performing its business, (2) to establish uniform 
procedures for the conduct of the court's business, and (3) to provide 
parties to a suit with procedural information and instructions on matters 
pertaining to the judicial proceedings. 

Fed. R. Crim. P. 38 is one such rule. '!he section of the rule which 
most interests the Criminal Collection Unit is Section 38(a) (3). Fed. R. 
Crim. P. 38(a) (3) concerns cases which are on appeal and is important to 
the Criminal Collection Unit because it emp:>wers the court to enter one of 
four orders which greatly assist the u.s. Attorney in hi~henforcement 
effort. er 

Fed. R. Crim. P. 38 is discussed in detail in USAM 9-120.500, 
Enforcement D.Iring Appeal or Incarceration. 

9-120.440 Installment Payment Orders 

The law of several states allows a judgment creditor (the United 
States Government) to obtain an order oanpelling the judgment debtor (fine 
or appearance bond forfeiture judgment debtor) to make specified 
installment p:tyrnents to the judgment creditor where it is shown that the 
judgment debtor is receiving or will receive noney from any oource. This 
order is called an installment p:tyrnent order. (See Forms and Pleadings, 
USAM 9-122.038.) An installment p:tyrnent order may be obtained even though 
another judgment creditor is utilizing an income execution against the 
judgment debtor at the same time, provided the judgment debtor ' s incane is 
sufficient to warrant an order requiring hiij~ make crlditional payments. 
An installment payment order may also be obta1ired even though an execution 
against the debtor's income is not being utilized. 
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In some states, the installment payment order allows the creditor to 
obtain m:>re of the joogment debtor's incane than the state laws governing 
incane execution permit. State incane execution laws usually establish a 
percentage of the debtor's income which is exempt from an income 
execution. If this figure is 90 percent, for example, then only 10 
percent of the debtor's incane is subject to an income execution. 'lbe 
installment payment orders allow for specific payments, separate and 
distinct fran the incane execution payments, ~ich exceed the percentage 
ceiling allowed by state law for income executions. Perhaps 20 or 30 
percent of a debtor's income could be taken by an installment payment 
order. '!he oourt determines the exact amount of the payments which it 
will order. 

'!he installment payment orders result from federal district court 
hearings oought by the joogment creditor (the united State§ _Government). 
Notice must be given to the judgment debtor so that he/ U-y appear and 
ORX>se the motion. (See Forms and Pleadings, USAM 9-122.035 through 
9-122.037.) ~ 

9-120.450 Execution Against Income (Garnishment) 

An execution against income, commonly called garnishment, is a 
process ~ereby wages in the hands of an employer are paid not to the 
employee, but to a third party who is a creditor of the employee. A 
debtor's bank account may also be garnished, since it too is nnney in the 
hands of a third party. · 

'Itle "garnishee" is the person aJainst ~an the process of garnishment 
is issued, the person ~ has money in hi r'hr,?ssession belonging to the 
judgment debtor. '!he garnishee in an income ~xecution is the employer. 
The "judgment debtor" is the party who owes money to the judgment 
creditor; in this case, he/s~fA_ the employee who owes a criminal monetary 
judgment. '!he "joogment creaitor" is the party ~o initiates the income 
execution, the party ~o is O'Ned money by the judgment debtor; in this 
case, the United States Government by reason of a criminal fine, 
appearance bond forfeiture joogment, criminal penalty, or criminal court 
cost. 

'!he law of the state in ~ich the federal oourt sits prescribes the 
procedures for canpelling an incane execution • 

. Usually, the incane ' execution can be issued by the federal district 
. court judge or the clerk of the federal district court. (See Forms and 

Pleadings, USAM 9-122.040 and 9-122.041.) 'lbe incane execution is issued 
to the U.S. Marshal \fbo serves it upon the garnishee (employer) • In some 
states, the income execution is first served on the judgment debtor 
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rl herself 
himselg, and a short period of time is allowed for the debtor to beg in 
making voluntary payments to the ju1gment creditor in the amount specified 
in the incane execution. 

If the judgment debtor fails to make these voluntary payments, then 
the incane execution is served UIX>n the enployer, or garnishee, who must 
begin to withhold the specified amount fran the debtor's paycheck and pay 
it over to the United State government. '!he service upon the employer is 
considered the "levy" upon the money which the judgment debtor is 
receiving or will receive. 

Some states provide that the income execution is effective only 
against the m:>ney due and owing to the ju1gment debtor (employee} at the 
time of the service UIX>n the enployer. In these states, the process must 
be repeated for each pay period. Other states provide that one income 
execution is effective tmtil the entire debt is satisfied. 

State law also establishes a percentage of the debtor's income which 
is exempt from the income execution. Therefore, only a specific 
percentage of the debtor's wage or salary may be taken pursuant to an 
incane execution. If the state law exempts 90 percent of the judgment 
debtor's incane, for example, then only 10 percent of the debtor's income 
is subject to the income execution. The exemptions available in each 
jurisdiction can be found in the volume entitled Law Digests of the 
Martindale-Hubbell Law Directory. (For more information on the 
Martindale-Hubbell Directory see: Exemptions Available to Individual 
Debtors, a rrnnograph available in the Civil Division Practice Manual, 
Sections 3-1 7 .1, et seq. } 

Many times a simple reference to the pc)ssibility of an income 
execution will be effective in prompting payment. Actual garnishment 
should follow the demand for payment if the debtor fails to respond and 
the Assistant U.S. Attorney determines that an income execution will be 
effective. Garnishment is a severe remedy since the practical result, 
despite federal law to the contrary, is often dismissal of the employee 
whose wages are so taken. Thus, the u.s. Attorney should use this 
collection technique only if other less severe techniques have been 
ineffective. 

9-120.460 Execution Against Realty and Personalty 

Execution is not an action, but instead may be viewed as a "process 
of the court." It is a doctm1ent issued to a U.S. Marshal or other proper 
officer authorizing and requiring hiro/h~r execute and enforce the judgment 
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of the court by satisfying the judgment out of the real and personal 
property of the judgment debtor and the debts due him./her 

Fed. R. Civ. P. 69 (a) provides the means for enforcing the judgment 
through execution. Fed. R. Civ. P. 69(a) states in part: 

Process to enforce a judgment for the payment of noney 
shall be a writ of execution, unless the court directs 
otherwise. 'lhe procedure on execution • • • and in 
proceedings on and in the aid of execution shall be in 
accordance with the practice and procedure of the 
state in which the district court is held, existing at 
the time the remedy is s:>ught, except that any statute 
of the United States governs to the extent that it is 
applicable • • • • 

The effect of Fed. R. Civ. P. 69(a), therefore, is to allow the 
judgment creditor, the United States government, to obtain an order 
directing the U.S. Marshal to seize such property of the judgment debtor 
as may be taken i.mder the law of the state in which the court is held. 

Since 18 u.s.c. §3565 provides that criminal fines may be enforced by 
execution in like manner as civil cases, we have a means of enforcing both 
civil and criminal judgments. 

'!he execution may be issued by the Clerk of the U.S. District Court. 
It is "issued" by delivering it to the U. s. Marshal. (See Forms and 
Pleadings, USAM 9-122.045.) The execution, stating the names of the 
parties in whose favor and against whom, the date when, and the court in 
which the judgment was rendered, together with the amount of the judgment 
and the amount due thereon, is presented to the marshal. It must also 
specify the last known address of the judgment debtor and where the 
judgment was entered. 'lhe execution may be accompanied by U.S. Marshals 
Service Process Receipt and Return (Form USM-285) (USAM 9-122.047). 
Issuance of the execution often creates a lien against the property of the 
judgment debtor. 'lhe law of the state in which the federal court sits 
determines the creation and duration of the execution lien. 

After receiving the execution, the U.S. Marshal "levies" on the 
property of the debtor. "Levy" means that the marshal either takes 
property into hi s/h~~stody (personal property which can be l1DVed) or 
identifies inunobile property as having been subjected to an execution 
l~vy. 'Ibis may often ·be done by serving a .copy of the .execution on the 
debtor. 
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In ITK>St cases, the effect of a levy upon the debtor's property is to 
give the marshal a special interest in the goods seized, not absolute 
title thereto. 'Ibis special property in the goods gives the marshal the 
right to sell the property to satisfy the joogment. The judgment debtor 
whose property has been taken mder execution remains its general owner, 
subject only to the special interest acquired by the marshal by reason of 
hio/',J£vy, and the marshal's right to disp:>se of so much thereof by sale as 
may '00" required to satisfy the execution (pay the debt in full). 

If the execution and levy does oot prompt volmtary payment in full 
or initiation of a reasonable payment s::hedule, then the property may be 
sold by the marshal. This is seldom done with respect to real estate 
because of state exemption laws, other perfected liens, untested or 
unclear title to the real estate and the absence of willing bidders (see 
USAM 9-120.420), but is feasible when marketable personal property is 
involved. '!he notice requirements for the sale and the method of sale are 
prescribed by state law. 

The proceeds of the sale, after deduction of fees and expenses, are 
paid to the party who issued the execution (the United States Government) 
in satisfaction of the debt. Any excess anomt is returned to the debtor. 
Any deficiency remains as a legally enforceable debt and collection 
attempts are continued until the entire C1T1ount is collected. 

9-120.470 Setoff from Civil Service Retirement System 

Setoff against the Civil Service Retirement System may be requested 
to recover any valid debt to the United States, provided: (1) the 
employee has been separated, (2) the debt amounts to $5 or more, and (3) 
the creditor agency has exhausted all other means of recovery. 

l-t:>ney payable from the retirement system may be available for setof f 
as follows: (1) any annuity payment due the former employee is available; 
(2) if the former employee has less than five years of civilian service, 
hio/hlump-sum credit is available; (3) if the former employee has more 
than ef ive years of civilian service, hio/~lump-sum credit is available if 
and when h~J>plies for refund. If ho/~:$ not apply for a refund, hio/her 
annuity payments are available when~nejsJ,~stablishes eligibility for 
annuity; and (4) upon the death of an employee or former employee, the 
lump-sum credit is available for setoff. 

The following procedure must be observed in requesting setof f of 
money payable from the retirement system: (1) request for Recovery of Debt 
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nue the United States, Standard Ft>rrn 2805, must be sutmitted in duplicate 
to the canmission by the a:Jency requesting setoff; (2) a statement should 
be sent to the Camnission along with the Standard Form 2805 showing in 
detail what attempts have been made to recover the debt; and (3) a 
standard Ft>rrn 2805 filed with the CCJ'nmission remains valid and in effect 
until the amount has been fully recovered from the system or until the 
Ccrnmssion is notified by the a:Jency requesting the setoff that the debt oo 
longer exists. 'Iherefore, if an indebtedness for which a Standard Form 
2805 has been filed becanes cxrnpletely or partially satisfied in some way 
other than by setoff fran the system, the CCJ'nmission should be ootified. 

For a rrore detailed explanation of this type of setoff, see Federal 
Personnel Manual Supplement 831-1, Subchapter Sl9. "I.Dans, Indebtedness, 
and Setof f s." 

9-120.500 LIAISON ACTIVITY 

9-120.510 U.S. Probation Office 

Close coordination should be established between the u.s. Attorney's 
office and the Probation Office with respect to debtors who are on 
probation. '!he actions of each office in dealing with fine debtors who 
are on probation, ....nether or not the fine is a condition of probation, 
should be clearly established. '!he object of such an understanding is oot 
the establishment of rigidly defined spheres of ~ty, but rather the 
promotion of cooperation between the two offices, thus insuring that the 
orders of the court are carried out and that all fines imposed by the 
court are oollected. 

'!he Chllection Unit (also known as the Fine Enforcement Unit) and the 
Administrative Office for the u.s. Courts, Probation Division, have 
formalized an a:Jreement regarding the collection of fines in probation 
cases. 

When a fine is imposed as a condition of probation, the U.S. 
Attorney's office should oot oontact the debtor directly. Instead, the 
U.S. Attorney's office should oontact the supervising probation officer to 
determine ....tiat arrangements have been made with the probationer to dispose 
of hio/'.*'~iminal fine. If the probationer does not immediately pay the 
impos1t1on in full, the U.S. Attorney's office should rronitor the payment 
schedule established for the probationer by the Probation Office. \'lien it 
appears that probation may expire without full payment of the fine, the 
U.S. Attorney's office should oontact the supervising probation officer to 
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determine what appropriate action will be taken (~, extension or 
revocation). Olce probation terminates, the fine imp::>sed as a conditon of 
probation also terminates. 

Arrangements should be made with the Probation Office to notify the 
U.S. Attorney unit of probation terminations (either expiration of term, 
or revocation) where fine collection is concerned. Likewise, notification 
should be received of transfers of jurisdiction between Probation Offices. 
When jurisdiction is transferred, the U.S. Attorney should also transfer 
the case: however \\hen supervision only is transferred, the case should 
remain on the records of the u.s. Attorney's office. (See USAM 9-120.150, 
Case Transfer.) 

In order to promote cooperation and understanding between the 
Probation Office and the U .s. Attorney's off ice, it is recommended that 
the U.S. Attorney and the attorney with collections responsibility meet 
with the Chief Probation Officer to outline their resp::>nsibilities and set 
forth the supp::>rt each office can render the other. As a guide for such a 
discussion, see USAM 9-122.070, Memorandum of Understanding, which 
suggests the ma]or ix:>ints that should be understood by each office. It is 
further suggested that the attorney with collection responsibility 
periodically visit the Probation Office with the view towards promoting 
enhanced cooperation between the two offices. 

9-120.520 U.S. Magistrate 

Channels of cxmnunication between the U.S. Magistrate and the U.S. 
Attorney should be opened. Supplementary proceedings (judgment debtor 
examinations) may be conducted before the U.S. Magistrate under either the 
Federal Rules of Civil Procedure or state law. (See USAM 9-120.310, 
Judgment Debtor Examinations.) The procedures for conducting judgment 
debtor examinations should be coordinated with the U.S. District Cburt. 

The U.S. Magistrate should be encouraged, in appropriate cases, to 
impose fines as conditions of probation. (See USAM 9-121.200.) 

Realistic bond setting procedures and pre-trial release requirements 
should also be discussed. 

9-120.530 Bureau of Prisons 

Bureau of Prisons' Policy Statement 7500.15 and 28 CFR §0.17l(c) 
direct that the U.S. Attorney should be notified of the release of federal 
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prisoners with unpaid criminal fine judgments. Since the U.S. Attorney 
benefits from such information, the Criminal Collection Unit within the 
office should take the initiative in insuring that such information is 
received. In those instances \oklere a criminal fine debtor with a stand 
committed fine executed a Pauper's <Bth to secure release from prison, a 
copy of the Pauper's <Bth should be obtained from the prison. 

9-120.540 Federal Bureau of Investigation 

Direct liaison should be established with the local Special Agent in 
Charge of the Federal Bureau of Investigation. The exact procedure for 
obtaining FBI rap sheets (arrest records) and financial ability 
investigations should be ascertained and followed. A description of the 
type of information sought often helps the FBI avoid needless 
investigative time. FBI financial-ability investigations should not be 
requested in terms of locating the debtor, although that is often desired 
as well. Technically, they are investigations of the debtor's f inane ial 
condition and should be requested as such. (Utilization of rap sheets \taS 

described under USAM 9-120. 200.) 

9-120.550 Additional Federal Investigative Agencies 

Other federal agencies and offices such as the Internal Revenue 
Service, the Department of the Treasury's Bureau of Alcohol, 'Ibbacco, and 
Firearms, the Secret Service, the u.s. Marshals Service, etc. can provide 
valuable assistance in locating and obtaining essential information 
concerning fine debtors. Each agency should be personally contacted by 
the Assistant u.s. Attorney with collection responsibility. Hejs ehould 
outline the u.s. Attorney's interest in criminal collections and iridicate 
those areas in which he/sJ.ifeels each agency may be able to assist him, her 
Wherever possible, defini t : guidelines concerning each agency's availabl 
assistance should be canpiled. '!be opportunity to call on other agencies 
should JX>t be abused; initial steps in the collection process should 
always be undertaken by the U.S. Attorney. 

9-120.560 :UX::al and State Law Enforcement Agencies 

Local and state law enforcement agencies may provide arrest records, 
background information, addresses, and the place of the debtor's 
confinement. 
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9-120.570 United States District Court Clerk 

Close liaison should be established with the United States District 
Court Clerk to insure that the U.S. Attorney is notified of all criminal 
impositions and payments. 

9-120.600-9-120.800 [RESERVED] 

9-120.900 RESTI'IUI'IONS 'ID '!HE UNITED STATES OOVERNMENI' 

Public Law 97-291, the Victim and Witness Protection Act of 1982, 
modified Title 18 of the United States Code by adding Sections 3579 and 
3580. These provisions allow the court in sentencing to order, in 
addition or in lieu of any other penalty authorized by law, that the 
defendant make restitution to any victim of an offense, including the 
United States. Restitution may, or may not be ordered as a condition of 
probation. If not ordered as a condition of probation, the u.s. Attorney 
will enforce restitution to the United States in the same manner as a 
judgment in a civil action. Where restitution is ordered as a condition 
of probation, the collection responsibility rests with the Probation 
Office. 

9-120.910 Reimbursements for .Attorneys Fees Authorized Under the Criminal 
Justice Act-18 u.s.c. §3006A(f) 

The Department of Justice is not responsible for monitoring or 
collecting reimbursements for attorney fees authorized pursuant to 18 
u.s.c. §3006A(f). In the event this sort of reimbursement is made a 
condition of probation, enforcement responsibility appropriately resides 
with the U.S. Probation Office. Where probation is not involved and the 
reimbursement of Criminal Justice Act expenditures is instead required 
independently by court order, the court may use its contempt power to 
effect collection. In this regard, the assistance of the U.S. Attorney 
may be necessary in filing an information under 18 u.s.c. §402 following 
the failure of the defendant to comply with the court order, and the 
subsequent issuance by the court of a show cause as to why contempt should 
not be found. United States v. Illrka, 490 F.2d 478, 480 (7th Cir. 1973). 
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9-121.000 COLLECTIONS II - CRIMINAL COLLECTION POLICY 

9-121.100 APPEARANCE BOND FORFEITURE JUDGMENTS 

It is the responsibility of the Criminal Division to enunciate policy 
with respect to motions for forfeiture and judgment of appearance bonds 
upon failure of the principal to appear as required. 28 C.F.R. §0.SS(q). 

The types of release prescribed by the Bail Reform Act appear in 18 
U.S.C. §3146. The portions of the statute prescribing each type are 
individually dealt with below. 

18 U.S.C. §3146 - Release in noncapitai cases prior to 
trial. 

(a) Any person charged with an offense, other than an 
offense punishable by death, shall, at his appearance 
before a judicial officer, be ordered released pending 
trial on his personal recognizance or upon the 
execution of an unsecured appearance bond in an amount 
specified by the judicial officer, unless the officer 
determines, in the exercise of his discretion, that 
such a release will not reasonably assure the 
appearance of the person as required. When such a 
determination is made, the judicial officer shall, 
either in lieu of or in addition to the above methods 
of release, impose the first of the following 
conditions of release which will reasonably assure the 
appearance of the person for trial or, if no single 
condition gives that assurance, any combination of the 
following conditions: 

(1) place the person in the custody of a designated 
person or organization agreeing to supervise him; 

(2) place restrictions on the travel, association, or 
place of abode of the person during the period of 
release; 

(3) require the execution of an appearance bond in a 
specified amount and the deposit in the registry of 
the court, in cash or other security as directed, of a 
sum not to exceed 10 percent of the amount of the 
bond, such deposit to be returned upon the performance 
of the conditions of release; 
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(4) require the execution of a bail bond with 
sufficient solvent sureties, or the deposit of cash in 
lieu thereof; or 

(5) impose any other condition deemed reasonably 
necessary to assure appearance as required, including 
a condition requiring that the person return to 
custody after specified hours. 

9-121.110 Release On Recognizance 

Release on personal recognizance is us~d to describe release from 
custody without a monetary bond requirement. It is not a radical form of 
release, but rather a redirection in release procedures providing the 
judicial officer setting release conditions with a new basic tool. 

Utilization of release on recognizance by these officers, often U.S. 
Magistrates, can strike at the source of the appearance bond forfeiture 
judgment problem in many districts (i.e., release of the debtor on 
insufficiently secured or completely unsecured appearance bonds). 

In those cases in which the defendant released on his/her 
recognizance does not appear, no collection problem is presented as no 
monetary amount was assigned as a condition of release. Failure to appear 
may be enforced by utilizing 18 U.S.C. 13150, which establishes several 
penalties for refusing to obey court orders to appear. 

9-121.120 Unsecured Appearance Bond 

When a defendant, who has been released upon execution of an 
unsecured appearance bond, fails to appear at the designated time and 
place, a motion for forfeiture of the bond and a request for judgment 
should ensue as expeditiously as court rules allow. (See Forms and 
Pleadings, USAM 9-122.050 through USAM 9-122.052.) When -a-judgment is 
obtained, the same collection process prescribed for criminal fines should 
commence. However, since such appearance bond forfeiture judgments do not 
abate with the debtor's death, collection efforts should continue against 
the estate of the deceased debtor. 

The Bankruptcy Reform Act of 1978 (PL 95-598), which took effect 
October 1, 1979, eliminated the priority granted appearance bond 
forfeiture judgments in bankruptcy proceedings. Until such time as 
adequate case law in the area has been developed, the U.S. Attorneys' 
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Offices should contact the Criminal Division Collection Unit when an 
appearance bond forfeiture judgment debtor files for bankruptcy. 

It i s the po 1 i c y of the Crimi n a 1 Di v i s i o n th a t a 1 1 fo r f e i t e d 
unsecured personal bonds be reduced to judgment and that aggressive 
collection efforts be made to enforce the judgment. Unlike criminal fine 
cases, compromise or closing as uncollectible is possible when payment in 
full cannot be secured. The authority of the Department to compromise in 
this area is limited to cases of doubtful collectibility arising from 
doubt in fact or doubt at law. Doubt at law arises in cases in which an 
action at law, such as a sale by execution, probably would not lie due to 
the particular circumstances of the case. Of course, compromise or 
closing with respect to the principal should ordinarily be refused while 
the principal remains a fugitive (see USAM 9-121.500). 

Within the above guidelines, U.S. Attorneys have authority to 
compromise appearance bond forfeiture judgments in most cases in which the 
difference between the amount of the judgment and the proposed settlement 
does not exceed $60,000, and may close such judgments in cases in which 
the amount of the judgment is less than $60,000 (see Criminal Division 
Directive No. 2, 28 C.F.R., Appendix to Subpart Y).-Where the amount is 
greater than $60,000, authority for compromise or closing must be sought 
from the Criminal Division Collection Unit. 

9-121.130 Third Party Custody And Personal Restrictions 

The Judicial Officer may determine that release on personal 
recognizance or execution of an unsecured appearance bond will not 
reasonably assure the appearance of the person as required. 18 u.s.c. 
§3146 states that: 

"When such a determination is made, the judicial 
officer shall, either in lieu of or in addition to the 
above methods of release, impose the first of the 
following conditions of release which will reasonably 
assure the appearance of the person for trial or, if 
no single condition gives that assurance, any 
combination of the following conditions: (1) place 
the person in the custody of a designated person or 
organization agreeing to supervise him; (2) place 
restrictions on the travel, association, or place of 
abode of the person during the period of release; ... " 

If these are the only conditions of release, there is no monetary 
obligation to enforce should the defendant fail to appear. 
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9-121.140 Ten Percent Cash Deposit 

If none of the previous additional release requirements are 
considered sufficient to insure the appearance of the defendant, the 
Magistrate may require the execution of an appearance bond in a specified 
amount and the deposit in the registry of the court, in cash or other 
security as directed, of a sum not to exceed 10 percent of the amount of 
the bond, such deposit to be returned upon the perfor~ance of the 
conditions of release. 

This condition of release clearly places a financial burden upon the 
individual if he/she fails to appear as directed by the court. If the 10 
percent deposit consists of anything other than cash, the officer of the 
court accepting such deposit should be urged to insure that the deposit is 
owned by the individual presenting it. 

If the security accepted for deposit in the registry consists of a 
deed to real property, the -guidelines for justification outlined below can 
help insure that the value of the security is sufficient to satisfy the 
amount to be deposited should the principal fail to appear. (See USAM 
9-121.150.) 

Once again, if the bond is declared forfeit, a mot ion for judgment 
should be made as expeditiously as possible under court rules and should 
be followed by an effort to gain not only the deposit within the registry 
of the court, but also the balance of the judgment due. 

The same possibilities for compromise or closing as uncollectible 
exist for this type of condition as for all other monetary release 
conditions. 

The Criminal Collection Unit in the U.S. Attorney's Office should be 
aware of deposits of cash or securities in the registry of the court. In 
the event that the prosecution of a defendant results in the imposition of 
a fine, such cash or security deposited by the defendant as security for 
his/her attendance may be applied in satisfaction of a fine. Rudd v. 
United States, 138 F.2d 745 (7th Cir. 1943); United States v. Wi'd"en; 38 
F.2d 517 (7th Cir. 1930). Cash deposited by a defendant as collateral on 
an appeal bond may also be applied in satisfaction of a fine. United 
States v. Weissman, 280 F. Supp. 881 (W.D. Okla. 1968). (See Forms and 
Pleadings" USAM 9-122 .054 through USAM 9-122. 056.) Cash or-securities 
deposited by a surety as collateral on an appearance bond may not be 
applied in satisfaction of a fine imposed upon the defendant who appeared 
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in accordance with the obligation of the bond. Heine v. United States, 
135 F.2d 914 (6th Cir. 1943); United States v. Davis, 47 F. Supp. 176 
(S.D.N.Y. 1942), aff'd 135 F.2d 1013 (2d Cir. 1943). 

However, in the Fifth Circuit, money posted for bai 1 in the court's 
registry cannot be applied directly to a criminal fine. United States v. 
Powell, 639 F.2d 224 (5th Cir. 1981). Nevertheless, U.S. Attorneys within 
the Fifth Circuit can still obtain money deposited by a defendant in the 
registry of the court. This should be effected through execution on the 
Clerk of Court prior to the funds being returned to the defendant. 

Money or securities of principals in the registry of the court have 
been directed to satisfy fines before tax liens. United States v. Klein, 
163 F. Supp. 823 (S.D.N.Y. 1958). 

9-121.150 Cash Deposit or Surety Bond 

If third party custody, personal restrictions, and ten percent cash 
deposits are considered insufficient protection, then the Magistrate may 
require the execution of a bail bond with sufficient solvent sureties or 
the deposit of cash in lieu thereof. 

9-121.151 Total Cash Deposit 

A cash deposit in the full amount of the bail is, of course, the 
easiest type of release condition to enforce. If the defendant fails to 
appear, the judge orde'rs the total amount on deposit to be forwarded to 
the Treasury and no collection problem is created. 

9-121.152 Personal Sureties 

In dealing with personal sureties (including one serving as his/her 
surety as above), the distinction between the power to grant bail and the 
power to accept the bond after the bail has been granted should be kept in 
mind. While bail pending trial in noncapital cases is almost a right of 
the defendant, Fed. R. Crim. P. 46(d) states: 

Every surety, except a corporate surety which is 
approved as provided by law, shall justify by 
affidavit and may be required to describe in the 
affidavit the property by which he proposes to justify 
and the encumbrances thereon, the number and amount of 
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other bonds and undertakings for bail entered into by 
him/her and remaining undischarged and all his/her 
other liabilities. No bond shall be approved unless 
the surety thereon appears to be qualified. 

In some districts, court employees, such as the United States District 
Court Clerk, have been delegated authority to judge the acceptability of 
assets pledged to meet the requirements of the appearance bond. 

Those officers accepting or taking bail have a certain amount of 
discretion as to what they will accept as financially sufficient. 
Hodfkinson v. United States, 5 F. 2d 628 (5th Cir. 1925). Courts have 
variously held that this discretion may be exercised to reject for moral 
risk as well as financial (United States v. Nebbia, 357 F. 2d 303 (2d Cir. 
1966)); to reject a bond by a surety fully indemnified against loss by a 
third party (United States v. Lee, 170 F. 613 (S.D. Ohio 1909)); or to 
reject property outside the district (Ex parte Cassesse, 288 F. 197 
(E.D.N.Y. 1923)). United States District Courts can set guidelines for 
the exercise of such discretion. 

The U.S. Attorney is in a position to tactfully seek judicial 
promulgation of rules with respect to property requirements of personal 
sureties which will re~ire that the net worth of the prospective surety is 
at least equal to the amount of the bond. The following are suggested as 
guidelines: 

A. Secure a certified copy of the deed to all of the surety's 
property which he/she is listing as a part of his/her net worth. 

B. Obtain a certified copy of the deed showing the surety's 
residence homestead (if this property is exempt under state law from 
creditor's process). 

C. Require presentation of letters from two independent appraisers 
showing the fair market value of the property listed by the surety as a 
portion of his/her net worth statement, exclusive of the surety's 
residence homestead (if exempt under state law from creditor's process). 

D. Require the defendant to provide a certification of payment of 
all taxes due from any taxing authority with power to seize the pledged 
property for failure to make payment. 

E. Obtain a statement from the mortgagee holding a lien against any 
of the property being used in the net worth statement which shows the 
amount of the lien by the mortgagee. 
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Each of the above statements or deeds may be presented by the 
prospective surety to the Judicial Officer admitting or setting bail. 

Guidelines such as those appearing above, if authorized by the court 
and followed by those accepting bail, can simplify the collection of 
judgments when the defendant fails to appear. 

If personal sureties are found to be insolvent or unable to meet the 
conditions of the bond, the U.S. Attorney should initiate an investigation 
to determine if the surety swore falsely concerning his/her assets when 
justifying his/her ability to serve as surety. Prosecutions for false 
swearing or perjury under 18 U.S.C. §1001, should be vigorously pursued 
against those individuals who have sworn falsely as to their property in 
order to act as sureties. 

In situations where a personal surety pledges realty as collateral 
for an appearance bond, the U.S. Attorney can seek to have the realty 
forfeited directly to the United States at the time the judgment is sought 
under Fed. R. Crim. P. 46(e)(3). This is accomplished by moving the court 
for an order vesting title of the pledged realty in the United States 
pursuant to 18 U.S.C. §3150, which states in part: 

Whoever, having been released pursuant to this 
chapter, willfully fails to appear before any court or 
judicial officer as required, shall, •.. , incur a 
forfeiture of any security which was given or pledged 
for his release, .•• 

The order should also seek the appointment of a receiver, who would 
be directed to preserve the realty, sell it and deliver the proceeds of 
the sale, after paying fees, expenses, etc., to the U.S. Attorney for 
application to the appearance bond forfeiture judgment. (See USAM 
9-122.064 through 9-122.068 for examples of the motions to be filed with 
the court). 

This order should further direct the U.S. Marshal to place the United 
States in exclusive peaceful possession of the pledged realty. (See USAM 
9-122.066). This provision of the order often results in the surety doing 
his/her utmost to persuade the fugitive to surrender in the hope of 
securing the return of his/her property under Fed. R. Crim. P. 46(e)(4). 

As it relates to the realty, this procedure obviates any necessity to 
consider the homestead exemption since the United States is in the 
position of a contingent secured creditor and not merely a general 
judgment creditor. Also, this method of vesting title in the United 
States has already received the imprimatur of a title company which has 
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been willing to insure the title of the receiver's grantees. Moreover, 
there should not be any question the grantees receive good title since the 
entire process is sanctioned by a federal court. 

9-121.153 Individuals Serving As Professional Sureties 

The guidelines for justification of sureties pointed out above should 
also be followed for individuals acting as professional, paid sureties. 
The basic problem encountered when dealing with this type of surety is 
that one piece of property is often pledged as security for several bonds. 
In the event of a default or several defaults, the value of the property 
is well below the total amounts due. 

Compromise or closing as uncollectible are allowed when dea l ing with 
professional sureties of this class. However, only in exceptional 
situations, e.g., insolvency or bankruptcy of the surety, would the 
Criminal Division authorize closing judgments of more than $60,000 when 
paid, professional sureties are involved. The U.S. Attorney should follow 
the same criteria for appearance bond forfeiture judgments $60,000 or 
less. 

Payment in full should be promptly demanded and received from 
professional sureties. 

In all cases of extended nonpayment compromise or closing involving a 
professional surety, the professional surety should be required to 
stipulate that h,,sh~ll no longer write bonds in federal court. 

9-121.154 Corporate SuretieR 

Corporations engaged in the business of providing appearance bonds 
for a fee must appear on the current Department of the Treasury, Fiscal 
Service, Bureau of Financial Operations Ci re ular 5 70: Surety Companies 
Acceptable on Federal Bonds. Those corporations which have met the 
provisions of Title 6 of the United States Code need not justify in each 
case their ability to meet the financial obligation assumed under the 
bond. 

A corporation holding a "Certificate of AutJ10rity to Write Federal 
Bonds" may not underwrite any risk on any bond or policy on behalf of any 
individual, firm, association, or corporation, whether or not the Uni t e d 
States is an interested party, if the amount of the bond is greater than 
10 percent of the paid-up capital and surplus of the company as determined 
by the Secretary of the Treasury. There are reinsurance provisions within 
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Department of the Treasury regulations allowing more than one company to 
participate in any such bond. However, it is unlikely that the U.S. 
Attorney will encounter this problem in enforcing appearance bond 
forfeiture judgments. 

The Criminal Collection Unit within each U.S. Attorney's Office 
should be aware of the corporations in their district which regularly 
write bonds and confirm that these corporations appear on the Department 
of the Treasury Circular 570. In the event that a corporation is writing 
bonds in a district in which it is not authorized to do so, the Department 
of the Treasury and the Criminal Division Collection Unit should be 
notified. 

The demand letter to a corporate surety should include a copy of the 
judgment as well as a copy of the bond. Demand should be made to the 
general agent of the corporation's main office with an information copy to 
the agent writing the bond. 

Any corporate surety which fails to comply with 6 U.S.C. §11, which 
requires full payment 30 days after final judgment, should be brought to 
the attention of the court and the Criminal Division Collection Unit. 
Notification to the Criminal Division is essential so that it may work 
with the Department of the Treasury to secure full payment of the judgment 
and removal of the surety from the approved list. 

The U.S. Magistrates should also be notified by the U.S. Attorney and 
be requested to refuse bonds written by corporate sureties who fail to 
comply with 6 U.S.C. §II. 

In dealing with professional sureties, whether individual or 
corporate, all forfeitures should be moved to judgment as expeditiously as 
court rules allow. The surety's financial ability is not taken into 
consideration before the forfeiture is moved to judgment. 

Again, while compromise or closing are technically possible when 
dealing with professional or corporate sureties, the Criminal Division 
wi 11 agree to compromise or close appearance bond forfeiture judgments 
more than $60,000 only if the surety is going out of business. The U.S. 
Attorney is asked to conform to the same criteria for compromise or 
closing of appearance bond forfeiture jud~ments of $60,000 or less. 
Requests by sure ties to reduce the amount owed are properly handled by the 
courts under Fed. R. Crim. P. 46(e). These r equests may be mad e much 
beyond the 120 days established by Fed. R. Crim. P. 35 because of specific 
language in the rule. Babb v. United States, 414 F.2d 719 (10th Cir. 
1968). 
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If a professional or corporate surety seeks to compromise or close an 
appearance bond forfeiture judgment, the surety should be required to 
stipulate that it will not write bonds in the federal judicial system in 
the future. 

9-121.160 Miscellaneous 

In addition to administrative closing by the U.S. Attorney, Fed. R. 
Crim. P. 46(e)(2) and 46(d)(4) allows sureties to petition the court to 
set aside a forfeiture or remit a forfeiture judgment when justice does 
not require enforcement. When sureties so move, the U.S. Attorney should 
object when the government has expended money because of the defendant's 
failure to appear. All expenses incurred because of failure to appear 
should be sought, to include investigative agency expense in apprehending 
the fugitive, cost of extradition (legal fees, marshal's cost, 
transportation), cost of witnesses who may have been in court to testify 
on the date of the failure to appear, U.S. Attorney personnel costs, 
expenses of inconvenience as they can be verified, and appropriate court 
costs. 

No appearance bond forfeiture may be reduced to judgment more than 
six years after the forfeiture has been declared. 28 U.S.C. §2415(a) 
established a six-year period of limitations on government suits for money 
damages based on contract, express or implied. 

9-121.200 FINES IMPOSED AS CONDITIONS OF PROBATION 

The Criminal Division has always encouraged the imposition of fines 
commensurate with the defendant's ability to pay. This commitment to 
rational sentencing procedures is reflected in the increasing assessment 
of the fines as conditions of probation. We encourage contact with the 
United States Probation Office to discuss fines imposed as conditions of 
probation and sentencing recommendations in presentence reports. 

Many U.S. Attorneys have successfully resolved difficulties in 
collecting criminal fines by persuading the U.S. Probation Officers to 
reconnnend, in appropriate cases, fines as conditions of probation in their 
presentence reports. This procedure gives both the U.S. District Court 
and the U.S. Attorney's Of fice greater flexibility and control in 
collecting the imposition. For example, if a debtor is cooperative but 
unable to pay, the fine imposed as a condition of probation terminates 
once probation expires. The U.S. Attorney may then close the case and 
remove it from his/her records. On the other hand, if a debtor is 
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uncooperative and refuses to pay, the U.S. District Court may extend or 
revoke his/her probation for failing to comply with a condition of 
probation. This sentencing alternative, when properly employed, is far 
superior to the straight fine imposition which remains outstanding until 
payment in full, death of debtor, or Presidential pardon. 

9-121.210 Fine Remission During Probationary Period 

The probation provisions of 18 U.S.C. 13651 allow the court to impose 
a fine as a condition of probation and to eliminate all or a portion of 
the fine during the period of supervision. The statute states: "[w]hile 
on probation and among the conditions thereof, the defendant may be 
required to pay a fine in one or several sums; •.• The court may revoke or 
modify any condition of probation, or may change the period of 
probation." 

Judicial review occurring during the term of probation does not 
infringe upon executive enforcement responsibility or Presidential 
pardoning power. 

Fines specifically made as conditions of probation provide 
flexibility and strong control by the court during the period of 
superv1s1on. If an outstanding balance remains despite the probationer's 
good faith attempts to satisfy the imposition, the court may remit the 
portion of the fine which the debtor is unable to pay. A high degree of 
U.S. Attorney - U.S. Probation Office coordination can aid the court in 
achieving its goal of punishment and rehabilitation. 

9-121.220 Fine Remission Upon Expiration or Revocation of Probation 

As indicated, a fine imposed as a condition of probation may be 
remitted by the court during the period of probation supervision. Another 
portion of 18 U.S.C. 13651, indicates that, in certain circwnstances, the 
fine will be eliminated when the period of probation terminates. This 
portion states: "(t]he defendant's liability for any fine or other 
punishment imposed as to which probation is granted, shall be fully 
discharged by the fulfillment of the terms and conditions of probation." 

It must initially be determined whether or not the fine has been 
imposed as a condition of probation. This should be clearly stated in the 
judgment and commitment order. For example, a sentence reading as follows 
would indicate that the fine is a condition of probation: 
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Ordered and adjudged that the defendant, having been 
found guilty of said offenses, is hereby c?mmitted to 
the custody of the Attorney General or hi ; hau thorized 
representative for imprisonment for a te~~ of five 
years and to pay a fine of $ 5, 000, execution of 
sentence is hereby suspended and the defendant is 
placed on probation for a period of three years and, 
as a special term and condition of probation, the 
defendant will pay a fine of $5,000. 

Other judgment and commitment orders will be less clearly worded but 
will, nevertheless, impose a fine as a condition of probation. 18 U.S.C. 
§3651 states: "probation may be limited to one or more counts or 
indictments, but, in the absence of express limitation, shall extend to 
the entire sentence and judgment." The code's presumption is that 
probation is granted as to the entire sentence. 

Therefore, any phrase describing the fine in the following or similar 
terms will allow the Assistant U.S. · Attorney with criminal collection 
responsibility to interpret the sentence as imposing the fine as a 
condition of probation: "[t]he fine imposed is to be paid during the 
period of probation." "The fine imposed is to be paid according to the 
terms and conditions established by the Probations Office." "The fine is 
to be paid through the Probation Officer." 

9-121.221 Not a Condition of Probation 

If the fine is not imposed as a condition of probation, neither 
expiration nor revocation of probation will affect the existence of the 
fine. Expiration is the natural termination of probation after the period 
of supervision has ended. Revocation is court ordered termination of 
probation because of probation violations. In both instances, when the 
fine is not a condition of probation, the fine continues in existence and 
must be collected by the U.S. Attorney even though probation terminates. 

9-121.222 Condition of Probation 

If the fine is imposed as a condition of probation, it terminates 
with the expiration or revocation of probation. 

A. Expiration. If the probation expires (naturally terminates after 
the period of supervision has ended), the fine is remitted and the U.S. 
Attorney should close the collection case. United States v. Rosello, 193 
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F. Supp. 900 (D. Puerto Rico 1961). A notation of the closing, citing 18 
U.S.C. §3651, is entered on the Criminal Debtor Card and a brief 
memorandi.nn is inserted in the case folder. Both are filed in the "closed" 
files. 

B. Revocation. If the probation is revoked by the court, the U.S. 
Attorney must look to the further action of the court to determine if an 
imposition remains to be collected. Three possibilities are present: 

1. The court may order execution of the sentence which it had 
originally imposed and suspended. In the example of the five-year 
sentence of imprisonment and $5,000 fine, the defendant would once 
again owe the original $5,000 fine and the U.S. Attorney would 
immediately initiate enforcement attempts. 

2. The court may impose a new sentence. This sentence may be 
no greater than that which was originally imposed, but may be less 
severe. 18 U.S.C. §3653. In other words, the court may reimpose the 
$5,000 fine or impose any smaller amount authorized by statute. It 
may not impose a larger amount, even if the larger amount is 
authorized by the statute under which the defendant was sentenced. 
Roberts v. United States, 320 U.S. 264 (1943). If a fine is imposed 
at the resentenc1ng, the defendant would once again owe the amount 
assessed and the U.S. Attorney would immediately initiate enforcement 
attempts. If no fine is imposed at the resentenc i ng, the defendant 
does not owe a fine and the U.S. Attorney may close the collection 
case. 

3. The court may have originally suspended imposition of 
sentence. This means that instead of sentencing the defendant to 
five years imprisonment and a $5,000 fine, the court imposed no 
sentence at all, but simply placed the defendant on probation and 
directed him/her to pay a fine as a condition of the probation. If 
imposition of sentence was suspended, the court _may impose any 
sentence it originally may have imposed by statute. Thus, if a 
$5,000 fine is imposed at this point, the U.S. Attorney would 
immediately initiate collection attempts. If no fine is imposed, the 
U.S. Attorney may close the collection case. 

In all three instances described above, in order for the defendant to 
owe a fine, it must be imposed at the resentencing. If a fine is not 
assessed at the resentencing, the U.S. Attorney may close the collection 
case. It is therefore imperative that the U.S. Attorney be in formed of 
the results of the probation revocation hearing so that he/she may take 
the appropriate action with respect to the outstanding fine. 
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When the probationer has made a good faith effort to satisfy his/her 
imposition, nonpayment of the fine, standing alone, will not be considered 
a sufficiently serious violation to justify revocation of probation. If 
the probationer is too poor to make payments or is sincere in his/her 
efforts to satisfy the fine, the court may choose to allow probation to 
expire even though the fine has not been paid in full. United States v. 
Taylor, 321 F.2d 339 (4th Cir. 1963). However, if the failure of the 
prObationer to pay all or any portion of his/her fine has been willful, 
deliberate, or intentional, or the probationer's plea of pauperism has 
been insincere, or he/she has shown a long history of indifference to 
his/her legal obligations, then the court may enter an order revoking 
probation for failure to pay the fine which has been imposed as a 
condition of probation. United States v. Taylor, 200 F. Supp. 582 
(M.D.N.C. 1963), aff'd 325 F.2d 1020 (4th cir. 1964). Revocation of 
probation lies within the discretion of the sentencing court. United 
States v. Williams, 378 F.2d 665 (4th Cir. 1967). 

Probation Officers are charged with the responsibility of enforcing 
all conditions of probation and therefore of insuring that fines imposed 
as conditions of probation are paid as directed by the court. United 
States Probation Officers' Manual, Chapter 5, Section 1, 5.4. This does 
not eliminate the responsibility of the U.S. Attorney who is always 
ultimately responsible for the collection of criminal fines. Sentences 
placing debtors on unsupervised probation require coordination between the 
Probation Office and the U.S. Attorney's Office to insure payment. 

It is, thus, quite important that the two offices cooperate to effect 
enforcement of the orders of the court. The Criminal Division of the 
Department of Justice and the Administrative Office of the United States 
Courts work together to promote harmony and coordination of collection 
efforts between the U.S. Attorney and the U.S. Probation Office. 
Conferences between the Department and the Administrative Office have 
resulted in this policy of cooperation. 

When a fine debtor is placed on probation, the U.S. Attorney should 
allow the U.S. Probation Office to make initial efforts to enforce the 
judgment and should actively employ enforcement techniques only after 
conferring with the Probation Office. The two offices should clearly 
outline the assistance which each can render with respect to fine debtors. 
Meetings should be arranged for discussion of the status of both paying 
and nonpaying probationer fine debtors, the financial ability of debtors 
who have been the subject of Probation Office presentence reports, and 
other topics of mutual interest. (See USAM 9-120.510.) 
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The actions of each office in dealing with fine debtors who are on 
probation, whether or not the fine is a condition of probation, should be 
clearly outlined. The object of such an understanding is not the 
establishment of rigidly-defined spheres of aut~ority, but rather the 
promotion of cooperation between the two offices, thus insuring that the 
orders of the court are carried out and that all fines imposed by the 
court are enforced. 

In those cases in which probationers fail to satisfy their fines 
during the period of probation supervision, and that period of supervision 
is less than the maximum of five years allowed by 18 U.S.C. §3651, the 
U.S. Attorney should contact the Probation Office prior to expiration of 
probation and discuss the possibility of extending the period of 
supervision for another year or to the maximum five-year period. When the 
probationer has made insufficient effort to satisfy the obligation and is 
capable of paying, the U.S. Attorney should strongly recommend such an 
extension. 

When a fine is imposed as a condition of probation and the 
probationer becomes a fugitive, the fine does not immediately expire. 
Usually a warrant for the arrest of the probationer is issued, and this 
effectively tolls the running of the period of probation. That is, the 
warrant retains jurisdiction for the U.S. District Court over the 
defendant. Once the defendant is arrested, the defendant is brought 
before the court on a revocation hearing. Up to this point, probation has 
not been revoked and the fine therefore remains. At the revocation 
hearing, the defendant may be resentenced to a prison term or placed again 
on probation depending on the sentencing judge. If no warrant issues for 
the fugitive probationer's arrest, the probationary period continues to 
run. 

Should the U.S. Attorney feel that consultation with the Probation 
Office is not producing proper results, the- CrTminal Division Collection 
Unit should be notified so that it may work with the Administrative Office 
of the United States Courts to resolve the problem. 

9-121.300 PRESUMPTION OF DEATH 

9-121.310 Individual Debtor 

The administrative elimination of criminal fine and penalty debtors 
from the Criminal Outstanding Fines and Forfeitures Pending Inventory may 
be accomplished under the Department of Justice presumption of death 
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policy. This policy and the deported debtors' policy (See USAM 9-121.400) 
provide the only methods by which criminal fines and---penalties may be 
removed from the inventory in the absence of payment in full, Presidential 
pardon, or death of the debtor. (Fines imposed as conditions of probation 
may be closed when the period of probation supervision expires.) (See 
USAM 9-121.200, Fines Imposed as Conditions of Probation . ) Criminal 
penalties are presumed to be penal in nature and therefore not capable of 
compromise or closing as uncollectible unless a reading of the statute 
governing the prosecution indicates that the criminal penalty is civil in 
nature. A criminal penalty is civil in nature if the language in the 
statute refers to "bringing suit" to enforce the penalty. 

The presumption of death policy states that a debtor is presumed dead 
only if (1) the location of the debtor and his/her property subject to 
creditor's process is unknown, (2) the debtor is at least 75 years old, 
and (3) the debtor has been diligently sought each year for five years 
immediately prior to the presumption of his/her death. 

When these three requirements have been fulfilled, a notation is 
entered on the Criminal Debtor Card, a brief memorandum is included in the 
case folder, and both are placed in the "closed" files. The U.S. 
District Court Clerk should also be notified so that a notation may be 
made in the court's files. 

9-121.311 Location 

Before the presumption of death policy may be applied, the U.S. 
Attorney must determine that the location of both the debtor and his/her 
property are unknown. If either is discovered, the policy m.sy not be 
implemented. In addition, if either the debtor or his/her property is 
discovered after the policy has been utilized, the normal collection 
activity must be resumed. 

9-121. 312 Age 

If the debtor's age is unknown, the U.S. Attorney may assume that the 
debtor was 21 years old when he/she was fined. This is a reasonable 
assumption since statistics reveal that the median age of convicted 
defendants at sentencing is greater than 21 years. The conservative 
interpretation of these statistics builds the presumption of death policy 
on a sound premise. Thus, 49 years or more after the imposition of the 
fine or criminal penalty, the searches routinely made each year begin to 
fulfill the third requirement listed above. If the debtor and his/her 
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property cannot be found after five years, he/she may be presumed dead and 
his/her case may be closed. 

If the debtor's age is known, his/her actual age is used and no 
presumption of age is necessary. 

9-121.313 Searches 

The third requirement prescribes five annual diligent searches for 
the debtor. These searches are made to further increase the probability 
that the presumption of the elderly debtor's death is correct; they are 
merely a continuation of the searches made each year for every unlocated 
debtor. The five searches which enable t ·he application of this policy 
must always be conducted in the five years immediately prior to the 
closing of the case, even though extensive location efforts may have been 
made in earlier years. The standard techniques for locating miss i ng 
debtors are employed in these annual searches. 

A memorandum detailing the administrative closing of the collection 
case is sent to the Criminal Division Collection Unit. A memorandum 
similar to the following is sufficient: 

This office has closed the following case due to an 
administrative presumption of death. The debtor is 75 
years of age or older and has been diligently sought 
for five years immediately prior to his/her removal. 
Neither the debtor nor property in the debtor's name 
has been discovered. 

The memorandum would then present a brief description of the 
collection activity taken in each of the five annual searches. The 
description may be drawn from the Criminal Debtor Card (Form USA 117A), 
the permanent record of the collection activity taken in each case. For 
example: 

A. Example No. 1. 

1. Name: David Baker 

2. Age: 80 

3. Claim Number: 32001 

4. Date Of Imposition: 2/30 
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5. Amount Of Imposition: 5,000 

6. Amount Paid To Date: Nothing Paid 
Date Of Last Payment: 

7. 1971: Reviewed the file - demand letter with OBD-500 
enclosed was mailed to debtor's last known address by registered 
mail, forwarding requested. The letter was returned undelivered. A 
check of the telephone and city directories in the area of debtor's 
last known address proved unsuccessful. A FBI arrest record 
indicated debtor was last arrested in January, 1936. A FBI financial 
ability investigation was unable to locate the debtor or his 
property. 

8. 1972: Internal Revenue Service Project 719 request 
indicated that the debtor filed no income tax returns in the last 
three years. 

9. 1973: Inquiries to the State Bureau of Vital Statistics and 
the State Department of Motor Vehicles revealed no information 
concerning the debtor's address. 

10. 1974: FBI arrest records indicated debtor was last arrested 
on January 19, 1936. 

11. 1975: Armed Services records and VA records reveaied no 
indication of military service or Veterans Administration benefits. 
A check of telephone and city directories for cities in the area of 
debtor's last know residence revealed no listing for the debtor. 

B. Example No. 2 

1. Name: Hartman, Alice 

2. Age: Unknown 

3. Claim Number: 420001 

4. Date Of Imposition: 1/8 

5. Amount Of Imposition: 200 

6. Amount Paid To Date: 

7. Date Of Last Payment: $25 paid 3/42 
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8. 1971: Demand letter with OBD-500 enclosed sent by 
registered mail, forwarding requested to last known address. Letter 
returned "address unknown." FBI arrest records indicated that debtor 
was last arrested in Phoenix, Arizona, in 6/48. U.S. Attorney, 
District of Arizona, reported no information available from county 
sheriff. 

9. 1972: Internal Revenue Service Project 719 request 
indicated no income tax returns were filed in last three years. 

10. 1983: U.S. Probation Office records reported last contact 
with debtor was mandatory release in 7/43. 

11. 1974: State Bureau of Vital Statistics, Arizona, had no 
record of debtor. 

12. 1975: Demand Letter sent by registered mail, forwarding 
requested to last known address. Letter was returned undelivered. 
Internal Revenue Service Project 719 request indicated no income tax 
returns were filed in last three years. 

It must be repeated that death may be presumed only in those cases in 
which the location of the debtor and his/her property are unknown. If the 
debtor can be contacted, his/her fine or criminal penalty may be satisfied 
only by payment in full, Presidential pardon, or death, regardless of 
his/her age. 

9-121.330 Corporate Debtors 

It is the policy of the Department of Justice that criminal fines 
involving corporations not be closed until payment in full is received or 
the corporation has been legally dissolved. Legal dissolution occurs 
primarily when the corporate charter is forfeited, not when the 
corporation becomes inactive or defunct. In other words, the corporation 
must be more than no longer doing business, it must cease to exist as a 
corporate entity. 

While the Criminal Division agrees that involuntary dissolution 
through state action should not be the exclusive method by which a fine 
from a defunct corporation may be closed, alternative procedures must 
carefully insure that the corporation is permanently defunct before the 
debtor is presumed dead and enforcement efforts are terminated. 
Therefore, forfeiture of the corporate charter, or the right to do 
business, or any other corporate power which has a legal effect less than 
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complete dissolution, but which prevents the corporation from transacting 
business until certain fines and penalties are paid, may be considered 
equivalent to dissolution. However, this policy will not allow the 
closing of corporate fines until seven years after the date on which the 
corporate powers were forfeited and until seven annual checks with the 
appropriate state agency have determined that the corporation has not been 
restored to an active status. Prior approval in writing must be secured 
from the Criminal Division. 

In some states a corporation never expires but may be reriewed at any 
time upon payment of a state franchise tax. If this situation should 
exist, it is suggested that after the yearly inquiries with your Secretary 
of State or other officials responsible for corporation superv1s1on to 
ascertain current status, the case may be closed after seven years of 
inactivity. 

If the corporate powers, rights, and privileges have not been 
restored after seven years and the Criminal Division authorizes the 
termination of collection efforts, the corporate fine may be 
administratively closed. A brief notation should be entered on the 
Criminal Debtor Card (Form USA-117A), a memorandum included in the case 
folder, and both placed in the "closed" files. The U.S. District Court 
Clerk should also be notified. 

If the corporation is later restored to an active status, the 
collection case must be reopened and the debtor vigorously pursued. 

9-121.400 DEPORTED DEBTORS 

A corollary of the presumption of death policy allows deported 
criminal fine-and-penalty debtors to be administratively eliminated from
the Criminal Outstanding Fines and Forfeitures Pending Inventory. 

The deported debtor policy allows criminal fine-and-penalty cases to 
be administratively closed only if: (1) the debtor has been deported from 
the United States by the Court and resides in a foreign country, (2) the 
debtor owns no property in th~ United States which is subject to 
creditor's process, and (3) the debtor is at least 75 years of age. 

The U.S. Attorney must first search for the debtor's assets located 
in the United States. If such assets are discovered, standard criminal 
collection techniques are employed to collect the imposition from these 
assets. (See USAM 9-120.400,Enforcing the Judgment.) In such cases, the 
policy pertaining to deported debtors may not be applied until these 
assets are exhausted. 
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In addition to the search for domestic assets, the U.S. Attorney must 
ascertain and verify the foreign address of the debtor and make a demand 
for full payment. If the debtor does not respond, no further action is 
required until the debtor reaches age 75 when one more attempt must be 
made to collect the imposition. If this attempt proves fruitless and a 
check with the Immigration and Naturalization Service reveals that the 
debtor has not returned to the United States, the imposition may be 
administratively closed. A notation is entered on the Criminal Debtor 
Card, a brief memorandum is included in the case folder, and both are 
placed in the "closed" files. The U.S. District Court Clerk should also 
be notified. 

If the age of the debtor is unknown, the U.S. Attorney may assume 
that the debtor was 21 years old when the fine or criminal penalty was 
imposed. 

A memorandum detailing the administrative closing of the case is sent 
to the Criminal Divisiori. Collection Unit. A memorandum similar to the 
following is sufficient: 

This office has administratively closed the following 
case. The debtor was fined $1,000 and deported to 
Mexico on October 30, 1945. The debtor presently 
resides in Mexico and owns no realty or personalty 
located in the United States. The debtor is now 75 
years of age and has failed to respond to our demand 
for full payment. 

9-121.500 FOREIGN NATIONALS WITH APPEARANCE BOND FORFEITURE JUDGMENTS 

Foreign national appearance bond forfeiture judgment debtors may be 
administratively eliminated from the criminal Inventory Computer Printout 
if certain conditions are met. 

The foreign national debtor policy allows appearance bond forfeiture 
judgment debtors to be administratively closed only if: (1) the 
appearance bond forfeiture has been moved to judgment, (2) the debtor is a 
citizen of another country and is residing in that country with no 
likelihood of returning to the United States, (3) th~ debtor has no 
property within the United States subject to execution, and (4) the debtor 
has refused to respond to the U.S. Attorney's demands for payment of the 
appearance bond forfeiture judgment. 
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After the above conditions are met, the app_!-oval of the Criminal 
Division Collection Unit must be secured prior to administratively closing 
the appearance bond forfeiture judgment by submitting a memorandum 
detailing the facts of the case and a statement that the conditions for 
closing have been met. 

If the Criminal Division Collection Unit concurs with the U.S. 
Attorney's request to close, a notation is entered on the Criminal Debtor 
Card, a brief memorandum is included in the case folder, and both are 
placed in the "closed" files. The U.S. District Court Clerk should also 
be notified. 

Should a foreign national debtor ever re-enter the United States, the 
bond forfeiture judgment may be enforced at that time. 

9-121.600 STAND-COMMITTED FINES 

A stand-committed fine is one which requires that the debtor remain 
incarcerated until the fine is paid in full. The title "stand-committed" 
refers to the special manner in which this fine is enforced and is derived 
from the wording of the sentence which is usually similar to the 
following: "Ordered and adjudged that the defendant, having been found 
guilty of said offenses, is hereby ordered to pay a fine in the sum of 
$1,000 and to stand committed in the custody of the Attorney General or 
his authorized representative until the fine is paid in ful 1." 

Occasionally, the sentencing judge will suspend execution of the 
stand-committed fine for 30 or 60 days to allow the defendant an 
opportunity to secure adequate funds to satisfy the imposition. When this 
occurs, the U.S. Attorney should closely supervise the conduct of the 
debtor. The debtor's suspense system card should be marked to initiate 
review of the case two weeks be fore payment is due. At that time, if the 
fine has not been paid in full, the debtor should receive a letter 
indicating that he will be incarcerated on the date designated for 
execution of the sentence if the fine remains unpaid. If payment is not 
received on the appointed day, the U.S. Attorney should prepare an Order 
of Arrest and an affidavit in support of the order, present it to the 
presiding judge for his/her signature, and deliver it to the U.S. Marshal 
who will arrest the debtor and place him/her in incarceration until the 
fine is paid in full. If the U.S. Attorney does not supervise execution 
of the sentence in this manner, it is unlikely that the order of the court 
will be enforced. 
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Since indigents may not be imprisoned for debt, 18 U.S.C. §3569 
details the procedure by which an indigent with a stand-committed fine may 
be released from imprisonment without paying his/her fine. The debtor 
must apply to the United States Magistrate for a hearing to determine his/ 
her indigency. If the debtor is serving a term of years, the application 
may be made to the warden of the institution of incarceration. The warden 
will notify the U.S. Attorney of the district where the fine was imposed 
and will request any information disputing the debtor's claim of 
indigency. If no information is received by the warden from the U.S. 
Attorney, it will be assumed that the inmate's statement is true. If 
during the hearing on the debtor's financial status there is evidence that 
he/she is unable to pay the fine and has no property exceeding $20 in 
value (except property exempt from creditor's process) the inmate may take 
a pauper's oath and be discharged from incarceration. The oath is 
administered by the United States Magistrate or the warden. 

If the debtor possesses non-exempt property in excess of $20 in 
value, he/she is still eligible for release if the Attorney General 
determines that all such property is reasonably necessary for the support 
of the debtor or his/her family. In such instances, the case will be 
referred to the Director of the Bureau of Prisons who has been delegated 
authority by the Attorney General to make the final determination. See 28 
C.F.R~ §0 . 96. The Director will decide if the inmate is to be released 
without any payment, or whether partial payment or payment in full will be 
necessary as a condition of release. 

The pauper's oath serves only to release the debtor from imprison
ment. It does not remit the fine or relieve the debtor of his/her 
obligation to make full payment. See United States v. Jenkins, 141 F. 
Supp. 499 (S.D. Ga. 1956), aff'd, 238 F.2d 83 (5th Cir. 1956). Nor does 
serving an additional 30-day term as provided for in 18 U.S.C. §3569 serve 
as a substitute or alternative for payment of a fine. See Vitagliano v. 
Un i t e d S t at e s , 6 01 F . 2 d 7 3 ( 2 d C i r . 1 9 7 9 ) . The U . S . At t o r n e y mu s t 
continue vigorous and aggressive collection attempts until the fin e is 
paid in full and may enforc e the judgment by execution against the 
property. However, the debtor may not be sentenced for contempt of court 
for failure to make payments. See United States v. Baird, 241 F.2d 170 
(2d Cir. 1957). 

18 U.S.C. §3569 provides that the debtor must be confined for 30 days 
before he/she qualifies to petition for an indigency hearing and pauper's 
oath. Recent Supreme Court decisions, most notably Williams v. Illinois, 
399 U.S. 235 (1970), and Tate v. Short, 401 U.S. 395 (1971), have 
invalidated this 30-day provision. When a debtor who is serving a term of 
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years reaches his/her release date, he/she is immediately eligible for 
release if he/she has taken a pauper's oath. No 30-day waiting period 
need elapse. Bureau of Prisons policy statement 2101.2A directs prison 
personnel to notify the U.S. Attorney one month in advance of such release 
and to include a copy of the sworn statement of indigency. If such 
notification is not being received, the U.S. Attorney should contact the 
Criminal Division Collection Unit so that it may work with the Bureau of 
Prisons to solve the problem. 

If a stand-committed fine is assessed in a judgment and commitment 
order which does not impose a term of years as well, the debtor may apply 
to the U.S. Magistrate for an indigency hearing prior to being confined 
and thereby completely avoid incarceration. 

Thus, it is clear that a stand-committed fine is a sensible 
sentencing alternative to employ for defendants who have the ability to 
pay the fine and who would find incarceration an extremely undesirable 
alternative to payment in full. Such a sentence will eliminate the 
necessity for time-consuming clerical and legal enforcement techniques. 
The debtor will pay the fine immediately and the U.S. Attorney may close 
the collection case. 

Conversely, a stand-committed fine is an unwise sentence to impose 
upon a debtor who will qualify for the pauper's oath prescribed by 18 
U.S.C §3569. These debtors, by definition, possess few assets which are 
subject to levy by the U.S. Attorney. Since the oath does not relieve the 
debtor of his/her obligation to pay the fine, it is included on the 
records of the U.S. Attorney and, in most cases, remains there for a 
number of years. 

The Criminal Division believes that the enforcement process begins at 
sentencing. While improper employment of stand-committed fines compounds 
enforcement problems, appropriate utilization of this sentencing 
alternative encourages prompt payment. The U.S. Attorney should insure 
that the U.S. Probation Office clearly understands the advantages and 
disadvantages of stand-committed fines so that their sentencing 
recommendations in presentence reports can be properly tailored to the 
financial circumstance s of the defendant. 

9-121.700 ENFORCEMENT DURING APPEAL OR INCARCERATION 
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9-121.710 Debtors on Appeal 

Criminal Division policy has traditionally proscribed garnishment or 
execution against property of the defendant during the pendency of an 
appeal. This policy has been reconsidered in view of the large number of 
narcotic and white collar crime cases in which there is a likelihood of 
the defendant concealing or conveying assets during the appeal. In such 
cases the U.S. Attorney should take action to protect the interests of the 
government. 

Various possibilities exist to insure that the defendant's assets 
will not be dissipated during the pendency of an appeal. Unless a stay of 
execution was ordered at sentencing, the U.S. Attorney may levy execution 
on the debtor's property 10 days after entry of judgment and place funds 
it secures in the registry of the court. United States v. Kazuyuki 
Fujimoto, 14 F.R.D. 448 (D. Hawaii 1953). 

When an appeal is filed, the defendant has a right to request a stay 
of execution on the payment of a fine under the provisions of Rule 38 of 
the Fed. R. Crim. P. However, Fed. R. Crim. P. 38 also provides the 
government with various options to preserve its ability to collect the 
fine during the pendency of the appeal and after the case has been 
affirmed. In that regard, Fed. R. Crim. P. 38(a)(3) provides: 

The court may require the defendant pending appeal to 
deposit the whole or any part of the fine and costs in 
the registry of the district court, or to give bond 
for the payment thereof, or to submit to an 
examination of assets, and it may make any appropriate 
order to restrain the defendant from dissipating his 
assets. 

It should be understood that fine judgments are to be enforced "by 
execution against the property of the defendant in like manner as 
judgments in civil cases" (emphasis supplied), 18 U.S.C. §3565. 
Accordingly, Fed. R. Crim. P. 38( a)(3) is not to be used as a process to 
enforce payment of a fin~ (see Fed. R. Crim. P. 54(b)(5)). Thus, the U.S. 
Attorney must enforce payment"of a fine judgment by execution. The U.S. 
Attorney cannot, under the guise of a Fed. R. Crim. P. 38(a)(3) motion, 
simply request the court to order the defendant to pay the fine. United 
States v. Graziano, 682 F.2d 1384 (11th Cir. 1982). 

As previously noted, when the U.S. Attorney levies execution, the 
defendant may then move for a stay of execution under Fed. R. Crim. P. 
38(a)(3). If the defendant's stay is granted the court may require the 
defendant to fulfill any of the provisions of Fed. R. Crim. P. 38(a)(3) 
mentioned above. And notwithstanding Graziano, supra, in some instances 
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district courts allow the U.S. Attorney to plead in the alternative for 
relief under any of the provisions of Fed. R. Crim. P. 38(a)(3) set forth 
above. 

Fed. R. Crim. P. 38(a)(3) motions should be filed in every case in 
which the defendant has the financial ability to pay the fine, and the 
U.S. Attorney believes that there is a likelihood of dissipation of assets 
during pendency of the appeal. Theses motions should be filed in the U.S. 
District Court. If the district court refuses to hear the motion on the 
ground of no longer having jurisdiction in the case, the motion should 
then be filed in the U.S. Court of Appeals. 

9-121.711 Financial Examination or Order Restraining Dissipation of 
Assets 

As mentioned above, ability to execute on the debtor's assets is the 
sine qua non of judgment enforcement. However, there may be instances 
where;-despite evidence in the underlying trial that the defendant 
profited from his/her criminal activities, the U.S. Attorney will be 
unable to levy execution because the debtor concealed or conveyed assets. 
By requiring the defendant to submit to an examination of assets under 
Fed. R. Crim. P. 38(a)(3), the U.S. Attorney may be able to flush out real 
or personal property for execution. 

The prosecutor, with his/her intimate knowledge of the case, has the 
best chance for uncovering assets that have been hidden or fraudulently 
conveyed. The Assistant charged with collection responsibility also has a 
role since knowledge as to state collection law is essential in 
determining if and how assets may be reached. By showing that the 
defendant has been untruthful about his/her assets, the court may be more 
receptive toward granting a restraining order, the posting of a bond to 
guarantee payment, or the deposit of a fine. 

In those instances where the defendant has placed his/her assets 
beyond the reach of the court, it can order the defendant to deposit the 
amount of the fine in the registry of the court. If the defendant fails 
to comply with this requirement, the court can deny the appeal. Stern v. 
United States, 249 F.2d 720 (2d Cir. 1957), cert. denied, 357 U.S. 919 
0 958). 

9-121.712 Bond to Guarantee Fine Payment 

As previously mentioned, the U.S. Attorney may file a "Motion to 
Require Deposit of Fines or Posting of Bond" and a brief and affidavit in 

MAY 9, 1984 
Ch. 121, p. 26 

1984 USAM (superseded)



UNITED STATES ATTORNEYS' MANUAL 
TITLE 9--CRIMINAL DIVISION 

support thereof. A notice of the motion is sent to the debtor along with 
copies of the motion, brief and affidavit. (See Forms and Pleadings, USAM 
9-122.057 through 9-122.060.) The bond grantea-under this motion should 
not be confused with an appeal bond which is required to insure the 
defendant's appearance. The purpose of the bond under Fed. R. Crim. P. 
38(a)(3) is to insure payment of the fine if the conviction is affirmed by 
requiring the defendant to provide a surety. Such bond will normally be 
co-signed by a professional surety company which must pay the fine 
according to the provisions of the bond if the defendant defaults. United 
States v. Phillips, 42 F.R.D. 581 (W.D. Pa. 1967), vacated on other 
grounds sub ~· United States v. Sams, 406 F. 2d 404 ( 3d Cir. 1969). 

The court, under Fed. R. Crim. P. 38, can also require the defendant 
to deposit all or part of the fine in the registry of the district court. 
As in the case of posting a bond, the U.S. Attorney files a "Motion to 
Require Deposit of Fines or Posting of Bond" and a brief and affidavit in 
support thereof. A notice of the motion is sent to the debtor along with 
copies of the motion, brief, and affidavit. (See Forms and Pleadings, 
USAM 9-122.057 through 9-122.059.) 

The money which is deposited with the clerk of the district court is 
not forwarded to the Treasury; instead, the clerk retains such funds until 
the appeal is decided. If the defendant prevails, the deposit is returned 
to him/her in full. If the conviction is upheld, the deposit is sent to 
the Treasury in full or partial payment of the fine. 

9-121.720 Incarcerated Debtors 

Just as U.S. Attorney responsibility for probationer fine debtors 
does not terminate with the commencement of the period of probation 
supervision, so also U.S. Attorney attention to incarcerated fine debtors 
does not end with the debtor's imprisonment. Every effort should be made 
to enforce the judgment during the period of detention; cases should be 
placed in a suspense status only after all enforcement attempts have been 
exhausted. 

Every incarcerated fine debtor should receive a demand letter 
reminding him/her of his/her outstanding imposition. The lett e r should 
include a Financial Statement of Debtor (Form OBD-500 or OBD-500B) and 
direct that the form be completed and returned to the U.S. Attorney. Many 
incarcerated debtors will, of course, refuse to coope rate in this manner. 
Others, however, will provide a brief summary of their financial 
situation. If real property is listed on the completed Form OBD-500, 
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OBD-500A or OBD-500B or discovered in independent searches conducted by 
the u.s. · Attorney or other governmental agencies, a judgment lien should 
be perfected. If nonexempt, easily liquidated personalty is found, 
execution should immediately issue. In other words, no enforcement 
opportunity should be postponed simply because the debtor is incarcerated. 

Garnishment of prisoners' trust funds (wages earned for prison work) 
is proscribed as a result of the interpretation of legislation 
establishing prison industries and as a matter of policy settled between 
the Criminal Division and the Bureau of Prisons. With the exception of 
Internal Revenue Service tax liens and repayment for willful destruction 
of government property, the terms of the trust contract require the 
permission of the inmate before funds can be dispersed. The rationale 
supporting exemption of prisoners' trust funds from garnishment reflects 
concern for rehabilitation of inmates. Since prisoners are not compelled 
to work, but are paid when they do, garnishment of the wages of working 
inmates would discourage employment in prison industries and preclude any 
rehabilitative benefits derived from such work. 

Thus, except for prisoners' trust funds, Criminal Division policy 
encourages the vigorous and aggressive employment of enforcement 
procedures against incarcerated debtors with assets subject to garnishment 
or execution. Any policy to the contrary would only invite dissipation of 
assets during imprisonment. 

9-121.800 FINES IMPOSED BY UNITED STATES MAGISTRATES 

With the enactment and implementation of the Federal Magistrates Act 
(28 U.S.C. §§631-639), questions have arisen concerning the U.S. 
Attorney's responsibility for collecting Magis~rate-imposed fines and the 
procedures used to collect such impositions. 

The Administrative Office of the United States Courts has prepared a 
report entitled "Disposing of Petty Federal Offenses by Mail" which 
proposes a system for the collection of certain Magistrates' fines ~ The 
Criminal Division concurs with the policy stated in this report wherein 
officers of the court are assigned responsibility for the collection of 
such fines. The report proposes that a Central Violations Bureau " •.• can 
be established in each District, under the jurisdiction of the District 
Court Clerk. This bureau would serve all Magistrates and Court Divisions 
within the District." 

Demand letters, summonses, and warrants for arrest are prepared by 
the Central Violations Bureau, the U.S. District Court Clerk, or the U.S. 
Magistrate, depending upon local arrangement, not by the U.S. Attorney. 
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Certain larger Magistrate fines, usually imposed in misdemeanor cases 
and presenting more difficult collection problems, may escape collection 
by the procedures employed by the Central Violations Bureau. If the 
Magistrate finds that his/her office of the Central Violations Bureau is 
unable to effect collection of such fines, he/she may refer these cases to 
the U.S. Attorney. In these instances of specific referral, the U.S. 
Attorney should accept the case for collection, regardless of the dollar 
amount of the fine, and request from the Magistrate's office all available 
information concerning the debtor and his/her financial status. 

In addition, the U.S. Attorney should attempt to collect all 
Magistrate fines imposed in cases in which an Assistant U.S. Attorney 
appeared in the Magistrate's court and represented the interest of the 
United States Government. 

Thus, the U.S. Attorney must enforce two classes of fines imposed by 
the U.S. Magistrate: (1) fines specifically referred to the U.S. Attorney 
by the Magistrate and (2) fines imposed in cases in which an Assistant 
U.S. Attorney represented the interests of the government. 

Except for the cases in which an Assistant U.S. Attorney appeared, 
the U.S. Attorney has no responsibility to acti~~ly discover and record 
the fines imposed by Magistrates. Rather, the Magistrates will refer 
those fines not collected by the Central Violations Bureau to the U.S. 
Attorney. After referral, these fines should be listed on the Criminal 
Debtor Card (Form USA-117A) and carried on the Criminal Outstanding Fines 
and Forfeitures Pending Inventory. A collection case folder should be 
prepared and the techniques used to enforce fines imposed by U.S. District 
Court judges should be employed. 

Please refer any questions concerning the procedures utilized to 
enforce Magistrate-imposed fines to the Criminal Division Collection Unit 
so that a uniform policy with respect to the enforcement of such 
impositions can be provided. 
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9-122.034 Order Reviving Judgment 43 
9-122.035 N:>tice of M:>tion for Installment Payment 

Order 44 
9-122.036 M::>tion for Installment Payment Order 45 
9-122.037 Affidavit in Support of M:>tion for 

Installment Payment Order 46 
9-122.038 Order for Installment Payments 47 
9-122.039 Application for writ of Garnishment 48 

9-122.040 Writ of Garnishment 49 
9-122.041 Interrogatories 50 
9-122.042 Affidavit for Garnishment 52 
9-122.043 Praecipe for Writ of Execution 53 
9-122.044 Execution Letter to United States District 

Court Clerk 54 
9-122.045 Writ of Execution 55 
9-122.046 Execution Letter to United States Marshal 56 
9-122.047 United states Marshals Service Process 

Receipt and Return 57 
9-122.048 Request for Recovery of Debt Due the 

United States 58 
9-122.049 Order Fbrfeiting Bail 59 

9-122.050 N:>tice of l-Dtion for Judgment on Forfeiture 
of Appearance Bond 60 
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UNITED STATES ATroRNEYS' MANUAL 
TITLE 9--CRIMINAL DIVISION 

9-122.051 M::>tion for Judgment on Fbrfeiture of 
Appearance Bond 61 

9-122.052 Affidavit in Support of M:>tion for 
Judgment on Fbrfeiture of ~pearance Bond 62 

9-122.053 Appearance Bond Forfeiture Judgment Order 64 
9-122.054 M::>tion for Fine Payment From Registry 

Deposit 65 
9-122.055 f'btice of M:>tion for Fine Payment From 

Registry Deposit 66 
9-122.056 Order for Fine Payment From Registry 

Deposit 67 
9-122.057 f'btice of M:>tion to Require Deposit of 

Fines for Posting of Bond Pending Appeal 68 
9-122.058 M::>tion to Require Deposit of Fines or 

Posting of Bond Pending Appeal 69 
9-122.059 Brief in Support of M:>tion to Require Deposit 

of Fines or Posting of Bond Pending Appeal 
(Individual) 70 

9-122.060 Brief in Support of t-btion to Require Deposit of 
Fines or Posting of Bond Pending Appeal 
(Corroration) 72 

9-122.061 Affidavit in Support of M:>tion to Require 
Deposit of Fines or Posting of Bond Pending 
Appeal (Corporation) 74 

9-122.062 Order Requiring Deposit of Fines Pending 
Appeal 75 

9-122.063 Bond Under Rule 38(a) (3) to Insure Fine 
Payment 76 

9-122.064 f'btice of M:>tions for Fbrfeiture of Bail, 
Entry of Judgment, and Appointment of a 
Receiver 78 

9-122.065 Affidavit in Support of M:>tions for Fbrfeiture 
of Bail, Ehtry of Judgment, and Appointment 
of a Receiver 79 

9-122.066 Order of Fbrfeiture of Bail and Order of 
Judgment 81 

9-122.067 Order of Fbrfeiture 83 
9-122.068 Order Appointing a Receiver 84 
9-122.069 Criminal Fine/Forfeiture Litigation Report 86 

9-122.070 Memorandum of Understanding Between U.S. Attorney 
and Chief United States Probation Officer 85 

9-122.071 Information Request Letter to U.S. 
Probation Officer 88 
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UNITED STATES ATroRNEYS' MANUAL 
TITLE 9-~RIMINAL DIVISION 

COLUX:TION CODF.s** 

Collection TYPE OF IMPOSITION Codes 

1. Criminal Fine (+) 
2. Civil Judgment (*) 
3. Penalty (B) 
4. Appearance Ebnd 

Forfeiture Judgments (+) 
5. Other Fbrfeitures (B) 
6. Court Costs (B) 

7. ~rtgage Fbreclosures (*) 
8. retermined Claims (*) - (Prejudgments) 
9. Assist Effort (B) 
A. Iestitution (Tax only) 
B. Appearance Bond Fbrfeiture -

Prejudgment (+) 

NOI'E: 'fype of Imposition Codes noted by a ( +) are for Criminal ONLY. 
Type of Imposition Codes noted by an (*) are for Civil ONLY. 
Type of Imposition Codes noted by a (B) are for BOTH Civil and 
Criminal. 

Collection PENDIN:; Codes - (801 - 888) 

NOI'E: Collection Activity Codes prefixed with an asterisk (*) CANNOT be 
used for Criminal Fine Collection activity. Underlined Codes are 
either changed or new with Cllange 2, CCtober 1, 1981. 

801 Installment or Other Partial Payment Ieceived 
803 cash Paid to Date Increase 
804 cash Paid to Date Decrease 
805 Partial Collection by Offset 
807 Partial Satisfaction from Lien Fbreclosure Proceedings 
808 Amount of Imposition Increase 
809 Amount of Imposition Decrease 

*811 Conpromise Negotiations Pending with Debtor 
*813 Conpromise Offer Submitted to Department 
*815 Agency Views Solicited on Canpromise Proposal 
*817 Conpromise Accepted--Awaiting Payment 
*818 N:>n-Cash Credit Increase 
*819 N:>n-cash Credit Decrease 
*821 Liquidation or Arrangement Proceedings in Progress 

(Bankruptcy, Ieceivership, wage Farner Plan, a;tate, etc.) 
823 N:>tice of Judgment and/or Demand Letter to Debtor 
824 Partial Collection by Assist 
825 Judgment Perfected as a Lien 
826 Assist Ended 
827 Credit Ieport Iequested or Obtained 

**Taken from U.S. Attorney's Docket and Reporting System Manual 
Order USA 2840, Appendix 1, CCtober 1, 1981. 
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UNITED STA'IES ATroRNEYS' MANUAL 
TITLE 9--CRIMINAL DIVISION 

Collection PENDING Codes (cont't) 

829 am - 500 Requested or Obtained 
831 Financial Ability Investigation by FBI Requested 
833 Financial Ability Investigation by h)ency Requested 
835 Financial Ability Investigation Undertaken by other Officials 

(U.S. Attorney, U.S. Marshal, U.S. Probation Officer) 
836 Paid to Date (Balance) 
837 Pauper's Oath (Fines O'lly) 
838 Reinstate Terminated Record 
839 Notice of Debtor's Release from Prison Received 
841 Supplementary Proceedings Pursuant to Rule 69(a), Fed. R. Crim. P. 

Scheduled or Conducted 
843 Writ of Execution Issued 
845 Garnishment Proceedings Initiated 
846 Lien Fbreclosure Action Camnenced 
847 Other Ancillary Suit C'anmenced 
849 Collection Efforts Being Reactivated After Judgment Held in "Inac-

tive (or Suspense)" Category; Retransferred to Pending Category 
*852 Partial Payment by Bid Back 

PENDING CODES THAT TEMPORARILY SUSPEND COLLECTION ACTIVITY FOR ONE OF THE 
FOLLOWING REASONS: 

881 t-btion for New Trial or to Vacate Judgment Pending 
882 Appeal Pending and Execution Stayed by Supersedes Bond (Civil case) 
883 Appeal Pending (Criminal case) 
884 Payments Deferred to a Day Certain, or During a Specified Period 

(e.g., Probation) 
885 Presently Unable to Ascertain I.Dcation of Debtor 
886 Debtor Serving Criminal Sentence and NJ Assets Available for 

Execution 
887 Transferred to Suspense (Fbrmerly Inactive) Category Because 

Presently Uncollectible 
888 Suspense (Formerly Inactive) Items Reviewed to Ascertain Vbether 

Collection is lt>w Ibssible; Retained in "Suspense" Status 
893 Claim Returned to Referring Agency for Collection MJnitoring. 

Collection DISPOSITION Codes - (901 - 975) 

NarE: Collection Activity Codes prefixed with an asterisk (*) CANt-K:>T be 
used for Criminal Fine Collection activity. Underlined codes are 
changed or new with O"ietnge 2, <Xtober 1, 1981. 

901 Paid in Full--Lump Sum 
903 Paid in Full--Final Installment Payment Received 
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UNITED S'm'I'FS ATroRNEYS' MANUAL 
TITLE 9--CRIMINAL DIVISION 

Collection DISPOSITION Codes (con't) 

905 Paid in F\111--Final Collection made by Offset 
907 Paid in F\111--Final Collection mcrle by Lien Foreclosure 
909 Paid in F\111--0ther 

*911 Canpranise Paid in F\111--Lurnp SUm 
*913 Canpranise Paid in F\111--Final Installment Payment Received 
*915 Canpranise Paid in F\111--other 
924 Paid in F\111--Final Collection by h:lsist 
925 All or Balance of Fine Remitted or Suspended 
926 Appearance Bond Forfeiture Set Aside or Forfeiture Judgment 

Remitted 
935 Collection Effort Transferred from '!'his District 

*937 Claim Returned to Referring Agency for Surveillance 
939 Claim Returned to Referring Agency for Collection 
951 Balance Permanently tJncollectible--Death or Incanpetency of 

Debtor Without Etate 
*952 Paid in F\111--Final Collection by Bid Back 
*953 Balance Permanently tJncollectible--No Assets Available to Pay 

Government's Priority Claim in Insolvency or Estate Pr~eedings 
*955 Balance Permanently tJncollectible--Debtor Cannot be I.DCated After 

Diligent Search 
*957 Balance Permanently tJncollectible--Non-Fraud Judgment Debt 

Discharged-In-Bankruptcy 
*958 Balance Permanently tJncollectible, COllection Effort waived by 

Agency 
*959 Balance Permanently Uncollectible--other 
965 Judgment Vacated Per Appellate Decision 
975 Judgment Set h:lide on M:>tion for New Trial or to Vacate Judgment 
980 All or Balance of Criminal Forfeiture Unrealized, Remitted, or 

Applied to the Expenses of Seizure and Sale (USA-ll 7A or USA-165) 
*982 Partially Paid fran Cash Pr~eeds of Sale, ~ficiency Judgment l"X)t 

Collected, Returned to Agency 
*984 Partially Paid by Bid Back, ~ficiency Judgment l"X)t COllected, 

Returned to Agency 
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UNITED STA'IES ATroRNEYS' MANUAL 
TITLE 9--CRIMINAL DIVISION 

9-122.002 cemand Letter 

(name) 
(address) 

UNITED STA'IES DEPAR'IMENT CFJUSTICE 
UNI'IED STA'IES ATroRNEY 

(date) 

Re: (case name) 
(case number) 

Dear 

On (date) , you ~re sentenced by the United States District 
Court for the (district) to .PctY a fine of (amount) 'lb date, 
you have failed to satisfy this irnp::>sition. 

Please call (telephone no.) , and speak with Assistant United 
States Attorney (name) regarding .Pctyment, or if you prefer, you 
may write or visit this office at your earliest convenience &> that ~ may 
arrange for the satisfaction of this debt. 

If you do not make a .Pctyrnent in full, the enclosed Financial Status 
Form must be completed and returned to this office within ten days. 
Checks or m:mey orders are made payable to the Treasurer of the United 
States and sent to the Clerk of the United States District Court, 

(address) A self-addressed envelope is enclosed for your 
convenience. 

A lien has been placed against all real estate which you now own or 
will acquire in the future to insure .Pctyrnent of this judgment. 

Very truly yours, 

United States Attorney 

MARCH 21, 1984 
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UNITED STATES ATI'ORNEYS 1 MANUAL 
TITLE 9--CRIMINAL DIVISION 

9-122.003 Reminder of Missed Installment Payment 

UNITED STATES DEPAR'IMENT CF JUSTICE 
UNITED STATES ATI'ORNEY 

(name) 
(address) 

Re: (case name) 
(case number) 

(date) 

Dear -------
our records indicate that you have failed to make a scheduled payment 

in accordance with the installment payment program ....tiich we have arranged 
to liquidate your debt to the United States. 

In order to avoid the expense and inconvenience of further legal 
proceedings, it is recanmended that }'OU send your check or money order, 
payable to the Treasurer of the United States, to the Office of the United 
States District Cburt Clerk, (address) 'Ihe enclosed stamped 
envelope is inclooed for your convenience. 

very truly yours, 

United States Attorney 

MARCH 21, 1984 
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UNITED STATES ATIDRNEYS' MANUAL 
TITLE 9-~RIMINAL DIVISION 

9-122.004 FBI Financial Ability Investigation Request ($500 or M:)re) 

UNITED STATES DEPAR'IMENI' CF JUSTICE 
UNITED STATES ATIDRNEY 

(name) 
Special Agent in Charge 
Federal Bureau of Investigation 

(address) 

Re : (case name) 
(case number) 

(date) 

Dear Sir: 

01 (date) , a criminal fine was imPJsed against the 
above-named defendant in the amount of (amount) 'lb date, no p:irt 
of this indebtedness has been p:iid and the debtor has neglected to resp.'.)nd 
to any of our camnunications regarding this matter. 

We therefore request that your off ice make an investigation into the 
financial ability of the debtor to p:iy this judgment in \'hole or in p:irt. 
According to our information, the debtor's last known crldress was: 

(address) 

Thank you for your cooperation. 

very truly yours, 

United States Attorney 

MARCH 21, 1984 
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UNITED STATES ATI'ORNEYS' MANUAL 
TITLE 9-~RIMINAL DIVISION 

9-122.005 Bureau of Prisons Letter 

(name) 
warden 
(prison) 
(address) 

UNITED STATES DEPAR'IMENT CF JUSTICE 
UNITED STATES ATI'ORNEY 

(date) 

Dear Sir: 

(Name) owes a (anount) criminal fine to the United States 
Government. If (name) remains in }QUr custody, please assist our 
enforcement effort in the following manner: 

(a) ask the debtor to cx:mplete the enclosed Financial Statement of 
Debtor Form (OBD-500) and return it to our office in the 
attached, :p:>stage-free envelope; 

(b) notify our office of the debtor's earliest :p:>ssible release 
date; 

( c) inclooe a CO'P':f of this letter in the debtor's records folder to 
remind }Qur staff to provide our office with 

(1) tv.o rronths advance notice of his/her release through 
Bureau of Prisons Fbrm 63(a) or 

(2) timely notice of his death or transfer to another 
institution. 

If (name) is no longer in }QUr custody, please indicate 
the date of his/her release and forwarding address. 

Your cex>peration is appreciated. 

very truly }QUrs, 

United States Attorney 

MAOCH 21, 1984 
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UNITED STA TES ATTORNEYS' MANUAL 
TITLE 9--CRIMINAL DIVISION 

9-122.006 Transfer Letter 

UNITED STATES DEPAR'IMENT CF JUSTICE 
UNITED STI\TES ATTORNEY 

(name) 
United States Attorney 

(address) 

Re: (case name) 
(case number) 

(date) 

Dear 

A criminal fine of (amount) was irni;.osed against (name) 
on (date) , in the United States District Court for the 

(district) A balance of (amount) remains on this judgment. 
(Name) now resides in your district at (address) , SJ we 

are transferring this matter to your district for enforcement. '!he debtor 
is not on probation. 

A lien has been _perfected against the debtor's real estate. It will 
expire on (date) If the fine remains outstanding at that time, 
this office will renew the lien on request. 

Enclosed for your use are the following: (1) Certification of 
Judgment for Registration in Another District (in duplicate), (2) two 
certified copies of judgment, (3) a xerox copy of the Criminal Debtor Card 
maintained by this office, (4) a copy of the Federal Bureau of 
Investigation rei;.ort dated (date) 

Please file this judgment in your district, proceed with efforts to 
collect the amount owing the government, and notify this office if the 
debtor moves to another district or P3YS this irni;.osition in full. If we 
can be of any assistance to you in your enforcement effort, please do not 
hesitate to contact us at your earliest convenience. 

Very truly yours, 

United States Attorney 

cc: Criminal Division Collection Unit 

MARCH 21, 1984 
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UNITED STATES ATfORNEYS' MANUAL 
TITLE 9--CRIMINAL DIVISION 

9-122.007 IRS ~x Return Request 

(name) 
(address) 

UNI'IED STATES IEPAR'IMENI' CF JUSTICE 
UNITED STATES ATfORNEY 

(date) 

Re: (case name) 
(case number) 

Dear 

Pursuant to Title 26, C.F.R. §301.6103(a)-l(g), it is requested that 
this office be furnished a:>pies of the income tax returns for (name) 
for (periods) , together with any and all additional information 
collected by your revenue and intelligence agents, (name) , (address) 

'rtlis office is a:>nducting an official investigation to determine the 
financial ability of (name) to safisfy the criminal fine assessed 
against him/her on (date) in (case name and number) and 
these documents are needed in a:>nnection with our investigation. 

Documents furnished in response to this request will be limited in 
use to the purpose for which they are requested and will under no 
condition be made public except to the extent that publicity necessarily 
results if they are used in litigation. 

Access to these documents, on a need-to-know basis, will be limited 
to those attorneys or employees of my office \\ho are actively engaged in 
the investigation or subsequent litigation, or other federal employees 
assisting me in this investigation. Persons having access to these 
documents will be cautioned as to the confidentiality of the information 
contained therein and of the penalty provisions of Section 7213 of the 
Internal Revenue Code and Title 18, United States Code, Section 1905, 
regarding the i.mauthorized disclosure of such information. 

Very truly yours, 

United States Attorney 

MAOCH 21, 1984 
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UNITED STATES ATroRNEYS' MANUAL 
TITLE 9--CRIMINAL DIVISION 

9-122.008 ~tice of Judgment Debtor Examination 

UNITED STI\TES CF 

UNITED STATES DISTRICT COURT 
(DISTRICT) 

AMERICA, ) 
) (case number) 

Plaintiff, ) 
) NOTICE CF JUDGMENT 

v. ) DEB'IDR EXAMINATION 
) 

(name) ) 
) 

Defendant. ) 

YOU WILL PLEASE '11'.KE r-DTICE that pursuant to Rules 26 and 69(a) of 
the Federal Rules of Civil Procedure on (date) , the under
signed will take the oral dep::>sition of (name) ' defendant in 
the above-entitled cause, before Honorable (name) , United 
States Magistrate, at (address of Magistrate's Court) , at 

(time) , and you will bring with you: 

1. All deeds to real estate owned by you or in which you hold 
interest, 

2. Evidence of any conveyance of real estate made by you subsequent 
to (date) , 

3. All stock certificates, bonds, or other securities in your name 
or held jointly by you and others, 

4. Copies of your Federal and State Incane Tax returns for (years) , 
5. All bank books in your name individually or jointly with others, 
6. Any other documents, books or records tending to show your net 

worth. 

DATED: 

United States Attorney 

MARCH 21, 1984 
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UNITED STATES ATl'ORNEYS' MANUAL 
TITLE 9--CRIMINAL DIVISION 

9-122.009 Judgment Debtor Examination Subpoena 

UNITED STATES DIS'IRICT COURT 
(DISTRICT) 

UNITED STATES CF AMERICA, ) 
) (case number) 

Plaintiff, ) 
) JU])GIBNI' DEB'roR 
) EXAMINATION SUBPOENA 

v. ) 
) 

(name) ) 
) 

Defendant. ) 

YOU ARE <Xl-1MANDED to appear at (address of Magistrate's Court) on 
the (date) , at (time) , for a Jlx'igment debtor examination in the 
above-entitled action and to bring with }'OU: 

1. All deeds to real estate owned by }'OU or in \\hich }'OU oold an 
interest, 

2. Evidence of any oonveyance of real estate lllMe by }'OU subsequent 
to (date) , 

3. All stock certificates, bonds or other securities in }'Our name 
or held jointly by }'OU and others, 

4. Copies of }'OUr Federal and State Incane Tax returns for (years), 
5. All bank books in }'Our name individually or jointly with others, 
6. Any other documents, books or records tending to show }'OUr net 

worth. 

DATED: --------·· 19 

----------------' Attorney for Clerk 

~---~.Ad~d-=-re_s_s _________ __ • By: 
r:eputy Clerk 

MAOCH 21, 1984 
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9-122. 010 ~tion for Rule to Show Cause Why Defendant Should Not be Held 
in Contempt 

UNITED STATES DISTRICT COURT 
(DISTRICT) 

UNITED STATES <F AMERICA, ) 
) 
) 
) 
) 
) 
) 
) 
) 

Plaintiff, 

v. 

(name) 

Defendant. 

(case number) 

MCYI'ION FOR RULE 'IO SHCW CAUSE 
WHY DEFENDANT SHOULD tUI' BE 
HELD IN CONTEMPT 

TO THE DISTRICT COURT OF THE UNITED STATES, IN AND FOR THE 
(district) 

The plaintiff, United States of America, by and through its 
attorneys, (name) , U'lited States Attorney, and (name) , 
Assistant United States Attorney, for (district) , charges the 
defendant, (name) , and petitions the Cburt for an order to 
show cause as follows: 

On (date) , the United States of America, plaintiff, obtained 
a judgment against the defendant herein in the United States District 
Court for the (District) , said judgment being in the sum of (airount) • 

On (date) , a subpoena to take a deposition v.as served on 
(name) , the defendant in this action, by a Deputy United States 

Marshal CXJTllTlanding him/her to appear in Courtroom (number) of the United 
States Cburthouse, (address of Magistrate's Court) , on the (date) 
at (time) , thereof, and answer concerning his/her property. 

The defendant did not appear at the previously designated time, nor 
has he/she appeared at any time since then or canmunicated any reason for 
not appearing. '!here has been no enlargement of time nor have there been 
any objections to said subpoena since served. 
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WHEREFORE, the United States Attorney· charges that the defendant is 
in contempt of the above-entitled court and prays that an order be issued 
by this court, based upon this p:!tition and the accompanying affidavit, 
directing the defendant to appear before this court at the time fixed in 
said order, to show cause \<why he/she should not be punished for contempt 
of court, and further prays that upon the hearing of the charges contained 
herein, the defendant be found guilty of contempt and that such 
imprisonment or fine, or both, be imposed upon the defendant as may be 
deemed proper. 

DATED: 

United States Attorney 
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9-122.011 Affidavit in Support of MJtion for Rule to Show cause 

UNITED STATES DISTRICT (X)URT 
(DISTRICT) 

UNITED STATES OF AMERICA, ) 
) 

Plaintiff, ) (case number) 
v. ) 

) AFFIDAVIT IN SUPPORT CF 
(name) ) MOTION FDR RULE 'IO SHOW CAUSE 

) 
Defendant. 

I, (name) , Assistant United States Attorney, being first duly 
sworn, say: 

1. I am the attorney for the United States of America in the 
above-entitled and numbered action. 

2. 'Ihat on (date) , a criminal fine judgment was assessed against 
(name) , defendant, by (name) , United States District 

Court Judge for the (district) in cause (number) 

3. 'Ihat on (date) , a subpoena was issued by the Clerk of this Court 
conunanding the Defendant to appear at Courtroom (number) of the 
United States District Court at (address) , on (date) , at 

(time) 

4. 'That the records of this Court show that a subpoena was served on the 
Defendant on (date) , as shown by a copy of the Marshal's return, 
attached hereto as Exhibit "A". 

5. 'Ihe Defendant did not appear at the specified time for the taking of 
said deposition, nor has he/she appeared at any time since then or 
communicated any reason for not appearing. There has been no 
enlargement of time, nor have there been any objections to said 
subpoena since served. 
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6. 'Ibis affidavit is made in support of a M:>tion for Rule to Show Cause 
why the Defendant should rx:>t be held in contempt for refusing to obey the 
subpoena to take a deposition. 

Assistant United States Attorney 

SUBSCRIBED AND SWORN to before me this day of I 
~~~ ~~~~ 

19 

Notary Publlc 

MAOCH 21, 1984 
Ch. 122, p. 18 

1984 USAM (superseded)



UNITED STATES ATroRNEYS ' MANUAL 
TITLE 9--CRIMINAL DIVISION 

9-122.012 Order Granting M:>tion to Show cause Wiy D:?fendant Should Not be 
Held in Contempt 

UNITED STATES DISTRICT COURT 
(DISTRICT) 

UNITED SThTES CF AMERICA, 
(case number) 

Plaintiff, 
ORDER GRANTING MJI'ION 

v. SHCM CAUSE WHY DEFENDANT 
SHOULD 00'!' BE HELD IN (X)NTEMPI' 

(name) 

Defendant. 

On petition for order ·to show cause filed by the United States 
Attorney, and good cause appearing therefor as shown by the petition for 
order to ' show cause in re contempt filed therein; 

IT IS '!HEREBY ORDERED that you, (name) , appear before the 
Honorable (name) , tmited States District Judge for the 

(district) , . (address) , on (date) , 
at (time) , and show cause \:.fly you should not be crlJudged guilty 
of contempt of court and punished therefor. 

DATED: 

United States District Judge 
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9-122.013 N:>tice of Interrogatories 

UNITED STATES DISTRICT COURT 
(DISTRICT) 

UNITED STATES CF AMERICA, 
(case number) 

Plaintiff, 
NOTICE CF INTERR<X;ATORIES 

v. 

(name) 

Defendant. 

TO: (name) 
(address) 

The plaintiff, the United States of America, puruant t.o Rules 31, 33, 
and 69 of the Federal Rules of Civil Procedure, hereby propounds and 
serves the within written Interrogatories to be answered separately and 
fully in writing under oath within thirty (30) days from the date of 
service hereof. 

United States Attorney 
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9-122.014 Letter Accanpanying Notice of Interrogatories 

(name) 
(address) 

UNITED STI\TES DEPAR'IMENT CF JUSTICE 
UNITED STATES ATroRNEY 

(date) 

Re : (case name) 
(case number) 

Dear 

Enclosed is a copy of the Interrogatories and Answers on 
Supplementary Proceedings in connection with the above action, arising out 
of a judgment in the United States District Cburt for the (district) 
wherein you were ordered to pay a fine and costs in the amount of 

(amount) A balance of (amount) remains. 

You are required to answer, under oath, the enclosed Interrogatories 
and return them to this office or file them with the Clerk of the United 
States District Cburt for the (district) within thirty (30) days 
after you receive them. 

very truly yours, 

United States Attorney 

Enclosure 
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9-122.015 Letter Advising of r-t>tion to Conpel Answers to Interrogatories 

{name) 
{address) 

UNITED STATES DEPAR'IMENT CF JUSTICE 
UNITED STATES ATroRNEY 

{date) 

Re : (case name) 
{case nUJilber) 

Dear ------
On {date) , }UU were served with Interrogatories relative to 

the above-captioned matter, and }UU were ajvised that the Interrogatories 
were to be answered under oath and returned to this office or filed with 
the Clerk of the United States District O:>urt for the {district) 
within thirty {30) days after you received the Interrogatories. As of 
this date, you have not returned the Interrogatories to this office or 
filed them with the Clerk. 

Please be ajvised, p..irsuant to Rule 37 {a) of the Federal Rules of 
Civil Procedure, the undersigned will file a notion on {date) , 
for a court order conpelling an answer to the Interrogatories. '!he notion 
will be heard at such time as the O:>urt in its discretion shall direct. 

If there is any reason why }UU have not answered the Interrogatories, 
or cannot do so, please contact this office immediately and we will assist 
you in conpleting them. 

Please find enclosed another copy of the Interrogatories sent to you 
on {date) , and a stamped, self-addressed envelope for }UUr 
convenience. 

Very truly yours, 

United States Attorney 

Enclosure 
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9-122.016 lt>tice of M'.:>tion to CC!npel Answers to Interrogatories 

UNITED STATES DISTRICT COURT 
(DISTRICT) 

UNITED STATES CF AMERICA, 

Plaintiff, 

v. 

(name) 

Defendant. 

) (case number) 
) 
) NarICE CF MOI'ION 'IO <XMPEL 
) ANSWERS 'IO INTERRCX;A'IDRIES 
) 
) 
) 

TO: (name) 
(address) 

Notice is hereby given that pursuant to Rule 37 (a) of the Federal 
Rules of Civil Procedure a M'.:>tion to Compel Answers to Interrogatories has 
been filed this date by the plaintiff, the United States of America. 

A copy of the M'.:>tion is hereby enclosed. 

United States Attorney 

Enclosure 
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9-122.017 M:>tion to Ccmpel Answers to Interrogatories 

UNITED STATF.S 

v. 

(name) 

UNITED STATES DISTRICT COURT 
(DISTRICT) 

CF AMERICA, ) 
) (case number) 

Plaintiff, ) 
) MOI'ION 'IO CCMPEL 
) ANSWERS 'IO INTERRcx;A'IORIES 
) 
) 
) 

Defendant. ) 

The United States moves for entry of an order compelling the 
defendant, (name) , to answer its Interrogatories. As grounds 
for this motion, the attached memorandum is incorporated herein by 
reference. 

'!'he undersigned certifies that he/she has made a good faith attempt 
to obtain sworn answers from defendant prior to filing of this motion, 
pursuant to local Rules, and defendant has failed to respond. 

United States Attorney 

Attachment 

MAOCH 21, 1984 
Ch. 122, p. 24 

1984 USAM (superseded)



UNITED STI\TES ATroRNEYS' MANUAL 
TITLE 9-~RIMINAL DIVISION 

9-122.018 MemorandLDn In Support of !lbtion 'Ib Cbmpel Answers to 
Interrogatories 

UNITED STATES DISTRICT COURT 
{DISTRICT) 

UNITED STATES OF AMERICA, ) 
) {case number) 

Plaintiff, ) 
) MEMORANDUM IN SUPPORT CF 

v. ) MOTION 'ID CCMPEL ANSWERS 'ID 
) INTERROGA 'TORIES. 

{name) ) 

) 
Defendant. ) 

On {date) , defendant was sentenced to imprisonment for {years) 
and to pay a fine of {amount) and ex>sts by the Chief Judge of the 
United States District Court for the {district) in {case number), 
in said Court. After release, the defendant rroved to {address) , 
and the judgment and commitment was registered in this District Court 
under {case number) 

The fine and ex>sts remain unpaid despite continued efforts to ex>llect 
the judgment. en {date) , Interrogatories ...ere mailed to the defend-
ant at {address) , and certified return receipt r:ostmarked 

(date) , signed {name) , was returned to the writer. 
Copy of receipt is hereto attached. en {date) , the defendant v.as 
again requested in writing to answer the said Interrogatories. To date, 
no response has been received. 

Title 18, united States Code, Section 3565, provides that criminal 
fines may be enforced by execution against the property of the defendant 
in like manner as judgments in civil cases. Rule 69, Federal Rules of 
Civil Procedure provides that in aid of the judgment or execution, the 
judgment creditor or his/her successor in interest when that interest 
appears of record may obtain discovery from any person, including the 
judgment debtor, in the manner provided in these rules or in the manner 
provided by the practice in the state in \\hich the District Court is held. 
Rule 33{a) provides for the propounding of written Interrogatories by a 
party upon another party, and Rule 37{a) provides that if a party fails to 
answer Interrogatories prof:Ounded under Rule 33{a), the discovering party 
may move for an order cxxnpelling discovery. 
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For a case supporting the right to p:>st judgment discovery as herein 
used, see, United States v. ~Whirter, 376 F.2d 102 (5th Cir. 1967). 

The undersigned attorney certifies that, p.irsuant to Local Rules of 
this Cburt, he/she has attempted in good faith to obtain sworn answers 
from the defendant prior to filing of this notion, and that defendant has 
failed to respond. 

United States Attorney 
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9-122.019 Order Granting M:>tion to Cbrnpel Answers to Interrogatories 

UNITED STATES 

v. 

(name) 

UNITED STATES DISTRICT COURT 
(DISTRICT) 

CF AMERICA, ) 
) (case number) 

Plainfiff, ) 
) ORDER GRANTING IDI'ION 'ID CXMPEL 
) ANSWERS 'ID INTERROOA'IQRIES 
) 
) 
) 

Defendant. ) 

AND N:M, this (date) , upon CX>nsideration of the rrotion of the 
United States and pursuit to Rule 37(a) of the Federal Rules of Civil 
Procedure, 

IT IS CRDERED that defendant serve on the plaintiff answers to the 
plaintiff's written Interrogatories on or before (date) 

United States District Judge 
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9-122.020 Letter Accompanying Order Granting M::>tion to Compel Answers to 
Interrogatories 

UNITED STATES DEPAR'IMENT CF JUSTICE 
UNITED STATES ATI'ORNEY 

(name) 
(address) 

Re: (case name) 
(case number) 

(date) 

Dear 

Enclosed is a confirmed copy of the Order entered by Judge (name) 
on this date in \\hich he/she granted our notion and directed you to answer 
our Interrogatories on or before (date) Also enclosed is another 
copy of our Interrogatories and a stamped, self-addressed envelope for 
your convenience. 

If you fail to canply with the Court's Order, you will expose yourself to 
being held in contempt of Court. 

very truly yours, 

United States Attorney 

Enclosure 
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9-122.021 r-Dtion to Withdraw J.'.btion to Compel Answers to Interrogatories 

UNITED STATES CF 

v. 

(name) 

UNITED STATES DISTRICT COURT 
(DISTRICT) 

AMERICA, ) 
) (case number) 

Plaintiff, ) 
) MaI'ION 'IO WITHDRAW 
) MOTION 'IO <XJ.1PEL ANSWERS 
) 'IO INTERR(X;A'IORIES 
) 
) 

Defendant. ) 

Plaintiff, the United States of America, moves to withdraw its M:>tion 
to Compel Answers to Interrogatories which was filed by plaintiff on 

(date) , for the reason that defendant has made arrangements with the 
plaintiff to make ....eekly p:lyrnents in satisfaction of his/her debt to the 
United States, which debt was the basis for the Interrogatories. 

United States Attorney 
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9-122.022 order Withdrawing J.t:>tion to Conpel Answers to Interrogatories 

UNITED STATF.S DISTRICT COURT 
(DISTRICT} 

UNITED STATES <F AMERICA, } 

Plaintiff, 

v. 

(name} 

Defendant. 

} (case number} 
} 
} ORDER WITHDRAWING 
} MOI'ION 'IO CXJwll>EL ANSWERS 
} 'IO INI'ER.Rcx;A'IORIES 
} 
} 
} 

AND ~, this (date) , upon consideration of the nntion by the 
United States, it is ordered that leave be granted to the United States to 
withdraw its 1-t>tion to cx:mpel Answers to Interrogatories filed on (date}. 

United States District Judge 
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9-122.023 Letter Advising of Cbntempt Proceedings 

(name) 

UNITED STA'IES DEPAR'IMENT OF JUSTICE 
UNI'IED STATES ATI'ORNEY 

(date) 

(address) 

Re : (case name) 
(case number) 

Dear 

On (date) , Interrogatories were sent to you to ascertain 
your financial condition so that the judgment imposed at the above 
er iminal number in the amount of (arrount) may be satisfied. 

When we did not receive answers to the Interrogatories, we filed a 
Motion to Compel Answers to Interrogatories with the Court on (date) • 

On (date) , the Honorable (name) , United States 
District Judge, ordered that you serve on the plaintiff answers to the 
written Interrogatories on or before (date) 

To this date, we have not received answers to the Interrogatories. 
You are therfore in violation of the Court order. 

If you do not serve answers to the Interrogatories upon this off ice 
within seven (7) days, we will ask the court to hold you in contempt of 
court. Enclosed is a copy of the Interrogatories sent to you on (date) , 
and a stamped, self-addressed envelope for your convenience. 

Very truly yours, 

United States Attorney 

Enclosure 
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9-122. 024 M:>tion for Rule tb Show cause Why I:Efendant Should Not be Held 
in Cbntempt 

UNITED STI\TES DISTRICT COURT 
(DISTRICT} 

UNITED STATES OF AMERICA, 

Plaintiff, 

v. 

(name} 

Defendant. 

(case number) 

MOI'ION FOR RULE 'IO SHOO 
CAUSE WHY DEFENDANT SHOULD 
NOT BE HELD IN CONTEMPI' 

AND ~ canes the United States of .America by (name} , lhited 
States Attorney for the (district} , and rroves the Cburt to enter an 
order pursuant to Rule 37(b} (l} of the Federal Rules of Civil Procedure 
directing the defendant, (name} , to show cause, if any there be, 
why he/she should not be held in contempt of this Court for failure to 
obey its lawful order. In support of this petition, the following is 
respectfully represented: 

1. 01 (date} , the plaintiff, lhited States of .America, served 
upon the defendant certain Interrogatories by certified mail. 

2. The defendant having failed and neglected to answer said 
Interrogatories, the United States, on (date} , filed a rrotion to can-
pel the defendant to answer said Interrogatories. 

3. '!his court on (date} , ordered the defendant to answer the 
plaintiff's written Interrogatories on or before (date} A copy of 
said order was mailed to the defendant, return receipt requested. A copy 
of the government's letter to the defendant dated (date} , and a 
copy of the receipt returned to the United States Attorney's Office are 
attached hereto and marked Exhibit "A" and Exhibit "B". 

4. 'Ihe defendant has ignored, failed and neglected to <Xlllply with the 
lawful requirement of said order of this Cburt. 

United States Attorney 
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9-122.025 Order Granting M:>tion to Show cause 

UNITED STATES 

UNITED STATES DISTRICT COURT 
(DISTRICT) 

CF AMERICA, ) 
) (case nurnbe r) 

Plaintiff, ) 
) ORDER GRANI'ING 

v. ) MaI'ION 'ID SHCW CAUSE 
) 

(name) ) 
) 

Defendant. ) 

AND N:M, this (date) , upon presentation and consideration of 
the foregoing petition of the united states, 

IT IS ORDERED that the defendant, (name) , appear before this 
Court at (address) , on (date) , at (time) , 
and show cause, if any there be, why he/she Should not be held m contempt 
for failure to obey the order of this court of (date) , which 
directed that he/she answer plaintiff's written Interrogatories on or 
before (date) • 

'Ille Marshal is directed to make personal service of the foregoing 
petition and this order upon the defendant. 

United States D1str1ct Judge 
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9-122.026 J.lt:>tion to vacate Order tb Show cause 

UNITED STATES DISTRICT COURT 
(DISTRICT) 

UNITED STATES CF AMERICA, ) 
) (case nl.llllber) 

Plaintiff, ) 
) MOI'ION 'ID VACATE 

v. ) ORDER 'ID SHCJ'l CAUSE 
) 

(name) ) 
) 

Defendant. ) 

AND ~ canes the United States of America by (name) , Ulited 
States Attorney for the (district) , and roves the Cburt to enter an 
Order directing that its Order of (date) , be vacated. In support of 
this nntion the following is respectfully represented: 

1. Qi. (date) , plaintiff, the United States of America, filed a 
Petition for a Rule to Show cause Why Defendant Should Not be Held in 
Contempt of this Court for failure to obey its order to answer 
Interrogatories. 

2. Qi. (date) , the lbnorable (name) , ordered that the 
defendant, (name) , appear before the O:>urt on (date) , at 

(time) , and show cause why he/she should oot be held in rontempt 
..... f-or_f_a..,.i'"""1-ur-'e'---to--obe-y the court's order of (date) , which directed 
that he/she answer plaintiff's written Interrogatories by (date) 

3. Qi. (date) , the defendant made arrangements with the plain-
tiff to make \\'eekly payments in satisfaction of his/her debt to the United 
States, which debt was the basis for the Interrogatories. 

Wherefore, it is respectfully requested that the Court vacate its 
order of (date) 

United States Attorney 
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9-122.027 Order Granting MJtion to Vacate Order to Show cause 

UNITED STATES DISTRICT COURT 
(DISTRICT) 

UNITED STATES OF AMERICA, 

Plaintiff, 

v. 

(name) 

Defendant. 

(case number) 

ORDER GRANTING rol'ION 'IO 
VACATE ORDER 'IO SHOO CAUSE 

AND ~, this (date) , UJ;X)n presentation and consideration of 
the foregoing MJtion of the United States, 

IT IS ORDERED that the order of this Court entered on (date) 
which directed that the defendant, (name) , appear before this Court 
on (date) , at (time) , and show cause why he/she should 
not be held in contempt for failure to obey the order of this Court of 

(date) , be and the same is hereby vacated. 

United States District Judge 
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9-122.028 N:>tice of Written Deposition 

UNITED S'mTFS DISTRICT COURT 
(DISTRICT) 

UNITED STATES CF AMERICA, 
(case number) 

Plaintiff, 
OOI'ICE CF WRITI'EN DEPOSITION 

v. 

Defendant. 

WILL YOU PLEASE 'mKE IDI'ICE that on (date) , the undersigned will 
take the written deposition of (name) , (address) 
defendant in the above-entitled cause, before (notarf) , at ' 

(address) , at (time) , and you will bring with you: 

1. All deeds to real estate owned by you or in which you hold an 
interest, 

2. All stock certificates, bonds or other securities in }'OUr name or 
held jointly by }IOU and others, 

3. Evidence of any conveyance of real estate made by you subsequent 
to (date) , 

4. Cbp1es of }'Our Federal and State Incane Tax returns for (years) • 
s. All bank books in }'Our name individually or jointly with others, 
6. kly other doct.Dnents, books, or records tending to show your net 

worth. 

DATED: 

United States Attorney 
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9-122.029 Sub:EX>ena for Written De:EX>sition 

UNITED STI\TES DISTRICT COURT 
(DISTRICT) 

UNITED STATES CF AMERICA, ) 

Plaintiff, 

v. 

(name) 

Defendant. 

) (case number) 
) 
) SUBPOENA FOR WRITI'EN DEPOSITION 
) . 
) 
) 
) 
) 

TO: (name) 
(Address) 

YOU ARE CCMMANDED to appear on (date) , at (time) , at the 
Office of the United States Attorney, (room) , (address) , to 
be examined under oath before a notary public concerning your property and 
income for the pur:EX>se of determining v.hat of your property and income is 
available for satisfaction of the judgment entered against you in (case 
number) in the United States District Court for the (district) 
on (date) '!here presently remains due (amount) on this 
judgment. 

YOU ARE CCMMANDED to produce at the examination all of your books, 
papers, and records v.hich may contain information concerning your property 
and income, including but not limited to copies of your Federal income tax 
returns for (years) , all bank account records for the past year, 
all documents, deeds, and records pertaining to your interest in real 
estate or real estate trusts, all stock certificates, bonds, all records 
pertaining to stock in which you might have an interest, all life 
insurance IX>licies, and any of all evidence of indebtedness due you. 

Your failure to comply with this Citation may subject you to 
punishment for contempt of court. 

Clerk of the 
United States District Court 
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9-122.030 r.t>tion for Rule to Show cause Why Defendant Should Not be Held 
in Contempt 

UNITED STATES 

v. 

(name) 

UNITED STATES DISTRICT COURT 
(DISTRICT) 

CF AMERICA, ) 
) (case number) 

Plaintiff, ) 
) MDrION FOR RULE 'ID SHOO 
) CAUSE WHY DEFENDANT SHOULD 
) NOT BE HELD IN OJNTEMPI' 
) 
) 

Defendant. ) 

AND ~ canes the United States of America by (name) , Ulited 
States Attorney for the (district) and rroves the Court to enter an 
order pursuant to Rule 37(b) (1) of the Federal Rules of Civil Procedure 
directing the defendant, (name) , to show cause, if any there be, 
why he/she should rK>t be held in contempt of this Court for failure to 
obey its lawful order. In support of this petition the following is 
respectfully presented: 

1. Ch (date) , the United States of America, plaintiff, obtained 
a judgment against the defendant herein in the United States District 
Court for the (district) , said judgment being in the st.mt of (arrount) • 

2. Ch (date) , the United States of America, plaintiff, served 
defendant, (name) , with a rK>tice of deposition upon written questions 
to take place at (address) , on (date) , at (time) 

3. Ch (date) , (name) , Clerk of the United States 
District Court for the (district) , issued a subpoena to canpel defend
ant's attendance at said deposition. 

4. That on (date) , at (time) , and at all times 
thereafter, defendant failed to appear for such examination. 
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WHEREFORE, the United States Attorney charges that the defendant is 
in contempt of this Court and prays that an order be issued by this Court, 
based upon this petition, directing the defendant to appear before this 
Court at the time fixed in said order, to show cause \>why he/she should not 
be punished for contempt of Court. 

United States Attorney 
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9-122.031 Order Granting r.Dtion to Show Cause W"ty n=fendant Should N'.:>t 
be Held in Contempt 

UNITED STATES DISTRICT COURT 
(DISTRICT) 

UNITED S'm.TES CF .AMERICA, 

Plaintiff, 

v. 

(name) 

Defendant. 

) 
) (case number) 
) 
) ORDER GRANI'ING MCYI'ION 'ID 
) SHCM CAUSE WHY DEFENDANI' 
) SHOULD IDT BE HELD IN (X)NI'EMPI' 

) 
) 
) 

AND N'.l'l, this (date) , upon presentation and consideration of 
the foregoing petition of the United States, 

IT IS ORDERED that the defendant, (name) , appear 
before this Court at (address) , on (date) , at 

(time) , and show cause 't.hy he/she should oot be held in contempt 
and punished therefor. 

The United States M:lrshal is directed to make personal service of the 
foregoing petition and this order upon the defendant. 

ENI'ER: 

United States District Court Judge 
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9-122.032 t-ntice of ~tion to Revive Judgment 

UNITED STATES DISTRICT CDURT 
(DISTRICT) 

UNITED STATES OF AMERICA, 

v. 

(name) 

Plaintiff, 

Defendant. 

(case number) 

NarICE OF MOI'ION 
TO REVIVE JUDGMENT 

TO: (name) 
(address) 

Notice is hereby given to you that a motion has been filed in the 
above matter by the plaintiff to revive a judgment entered against you in 
the United States District Court for the (district) , in favor 
of the plaintiff, in which the sum of (amount) remains unpaid. 

A copy of the rrotion is hereby enclosed. 

United States Attorney 

Enclosure 
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3-122.033 Canplaint on Judgment 

UNITED STATES DISTRICT COURT 
(DISTRICT) 

UNITED STATES CF .AMERICA, 
(case number) 

Plaintiff, 
CGU>LAINT ON JUDGMENT 

v. 

Defendant. 

CCMES N:M the United States of America, plaintiff above named, and 
for a cause of action a;Jainst defendant canplains and alleges as follows: 

'!hat this action is brought in the above-entitled Court pursuant to 
the provisions of Title 28, Ulited States Cbde, Section 1345, by reason of 
the fact that the United States of America is named herein as plaintiff. 

'!hat the defendant, (named) , hereinafter referred to as 
said defendant, is a resident of the Cbunty of (name) , State of 

(name) , and within the jurisdiction of the United States 
District Cburt for (district) 

'!hat on or about (date) , a jlrlgment was entered in favor of the 
United States of .America and a;Jainst said defendant, (name) , in 
the case of (case name) , in the United States District Court for 

(district) 

'!hat a oopy of said jtrlgment is hereto annexed, made a part hereof as 
though fully set forth herein, and marked Exhibit "A". 

'!hat the plaintiff is the owner and holder of said judgment. That 
said defendant now <:Mes to the plaintiff on said judgment the sum of 
(amount) as principal; 

WHEREFORE, plaintiff prays jtrlgment a;Jainst the defendant, (name) , 
in the sum of (amount) , together with its costs incurred in this 
action, and for such other relief \\hich to the Cburt may seem just in the 
premises. 

united States Attorney 
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9-122.034 Order Reviving Judgment 

UNITED STATES 

v. 

(name) 

UNITED STATES DISTRICT CDURT 
(DISTRICT) 

CF AMERICA, ) 
) (case number) 

Plaintiff, ) 
) ORDER REVIVING JUDGMENT 
) 
) 
) 
) 

Defendant. ) 

This matter caning to be heard on motion to revive judgment filed 
herein by the plaintiff, the plaintiff appearing by and through its 
attorneys, and the defendant not appearingin p:rson or by counsel, 

And the Court having examined the file herein, the Court finds that 
notice of said motion, with <X>py of said motion attached, was duly served 
upon the defendant herein, and that the time for answer has expired; 

IT IS 'THEREFORE ORDERED, ADJtJIX;ED, AND DE):REED that the judgment of 
the plaintiff against the defendant heretofore entered on (date) , in 
the principal sum of (amount) , less the sum of (amount) 
having been collected and applied on the judgment leaving a balance of 

(amount) , is hereby revived. 

DATED: 

United States District Judge 
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9-122.035 N:>tice of M:>tion for Installment Payment Order 

UNITED STATES DISTRICT COURT 
(DISTRICT) 

UNITED STATF.S CF AMERICA, 

Plaintiff, 

v. 
(name) 

Defendant. 

(case nwnber) 

NOTICE CF MOrION FOR 
INSTALLMENI' PAYMENT ORDER 

Notice is hereby given that pursuant to (state code citation) a 
motion for Installment Payment Order has been filed this date by the 
Plaintiff, the United States of .America. 

A copy of this 11Dtion is hereby enclosed. 

United States Attorney 

Enclosure 
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9-122.036 ~tion for Installment Payment Order 

UNITED STI\TES 

v. 

(name) 

UNITED STATES DISTRICT COURT 
(DISTRICT) 

CF AMERICA, ) 
) (case number) 

Plaintiff, ) 
) MarION FOR INSTALLMENT 
) PAYMENT ORDER 
) 
) 

Defendant. ) 

The United States moves for an order compelling the defendant, 
(name) , to make installment payments to the judgment 

creditor, the United States, upon the ju1gment entered against him/her. As 
grounds for this m::ition, the attached affidavit is incorporated herein by 
reference. 

United States Attorney 
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9-122.037 Affidavit in Supp;:>rt of ~tion fbr Installment Payment Order 

UNITED S'IT\TES DISTRICT COURT 
(DISTRICT) 

UNITED S'IT\TES CF AMERICA, 

Plaintiff, 

v. 

(name) 

Plaintiff. 

(case number) 

AFFIDAVIT IN SUPPORT CF 
MJI'ION FDR INST.ALIMENT 
PAYMENT ORDER 

(name) , lhited States Attorney, being duly sworn, deposes and 
says: 

1. '!hat the United States is the jt..rlgrnent creditor above named. 

2. '!hat on (date) , a criminal fine jt..rlgrnent was assessed against 
(name) , defendant, by (name) , Ui.ited States District Court Judge 

for the (district) in cause (number) 

3. '!hat on (date) , this Cburt ordered the defendant to answer the 
plaintiff's written Interrogatories on or before (date) 

· 4. That, pursuant to said order, defendant submitted answers to 
plaintiff's Interrogatories on (date) A copy of said Interrogatories 
is attached hereto. 

5. '!hat it appears from said Interrogatories that (state facts as to 
the income of debtor and the reasonable financial requirements of the 
debtor and his family) • 

6. '!hat said criminal fine is wholly unpaid and there is now due 
thereon the sum of (aoount) 

7. '!hat no previous application has been made for the order asked for 
herein or for similar relief. 

United States Attorney 
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9-122.038 Order for Installment Payments 

UNITED STATES DISTRICT CX>URT 
(DISTRICT) 

UNITED S'm.TES CF AMERICA, 
(case number) 

Plaintiff, 
v. ORDER FOR INST.ALIMENT PAYMENTS 

(name) 

Defendant. 

AND ~' this (date) , up::>n consideration of the ITOtion of the 
United States Attorney, 1t is 

ORDERED that (name) , the judgment debtor named above, pay 
out of his incane to the United States of .America, judgment creditor, the 
sum of (arrount) per (time period) ... beg inning (date) , upon 
the judgment set forth in the plaintiff's aff idavit tntil said judgment is 
fully satisfied. 

United States District Court Judge 

DATED: 
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9-122.039 Application for Writ of Garnishment 

UNITED STATES 

v. 

(name) 

UNITED S'mTES DISTRICT COURT 
(DISTRICT) 

CF AMERICA, ) 
) (case number) 

Plaintiff, ) 
) 
) APPLICATION FOR 
) WRIT CF GARNISHMENT 
) 
) 

Defendant. ) 

TO THE OONORABLE JUDGE CF SAID COURT: 

COMES NOW, the United States of America, plaintiff, and makes 
application for issuance for a Writ of Garnishment against (name) , 
as garnishee, and being duly sworn says that plaintiff has heretofor 
instituted suit against (name) (docket number) , United States 
District Court, (district) .• arnd that in that suit plaintiff 
recovered a judgment on {date) , in the sum of (amount) against 

(name) , plus all costs of suit: that such debt is JUSt, due and 
unpaid: that the defendants have not, within plaintiff's knowledge, 
property in their possession within this state subject to execution 
sufficient to satisfying such debt: that garnishment applied for is not 
sued out to injure either defendants or the garnishee: and that plaintiff 
has reason to believe and does believe that the said garnishee \\hose place 
of business is (address) , is indebted to the defendants. 

WHEREFOR, plaintiff prays that a Writ of Garnishment issue against 
(name) , garnishee. 

United States Attorney 
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9-122.040 Writ of Garnishment 

UNITED STATES 

v. 

(name) 

UNITED STil.TES DISTRICT COURT 
(DISTRICT) 

CF AMERICA, ) 
) (case number) 

Plaintiff, ) 
) WRIT CF Gl\RNISHMENT 
) 
) 
) 
) 

Defendant. ) 

TO THE UNITED STATES MARSHAL FOR 'lliE (district) 
--------'--------'--------~ 

WHEREAS, in the United States District Court for the (district) , 
in a certain cause entitled United States of America, plaintiff, v. 

(name) , defendant, the plain ti ff, United States of America, 
recovered a judgment on (date) , against said defendant, (name) , 
and all cost of suit; and that said plain ti ff has applied for a Writ of 
Garnishment against (name) , therefore, you are hereby canmanded to 
summon said garnishee before said court at (add£ess) , then and 
there to enter upon oath, within twenty (20) days from the date of service 
of this writ, what, if anything, garnishee is indebted to the said (name), 
what, if anything, garnishee has in his possession, and had in his 
possession when this writ was served, and what other persons, if any, 
within said garnishee's knowledge are indebted to said (name) and have 
effects belonging to him in their I_X)ssession. 

HEREIN FAIL ~, but make due return as the law directs. 

GIVEN UNDER my hand and seal on this (date) 
---'-----'----

Clerk of the 
United States District Court 
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9-122.041 Interrogatories 

UNITED STATES 

v. 

(name) 

UNITED STATES DISTRICT COURT 
(DISTRICT) 

CF AMERICA, ) 
) (case number) 

Plaintiff, ) 
) 
) IN'I'ERR(X;.2\'roRIES 
) 
) 
) 

Defendant. ) 

OOTICE 

To (name) , Garnishee: You are required to answer the following 
Interrogatories, under i;:enalty of i;:erjury, within ten days after service 
hereof. And should you neglect or refuse to do so, judgment may be 
entered against you for an anount sufficient to pay the plaintiff's claim, 
with interest and ex>sts of suit. 

United States Attorney 

INl'ERRCXiA'roRIES 

1. ~re you at the time of the service of the Writ of Garnishment, 
served herewith, or have you been, between the time of such service and 
the filing of your answer to this Interrogatory, indebted to the 
defendant? If so, how, and in ~at CltlOunt? 
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2. Had you at the time of the service of the Writ of Garnishment, 
served herewith, or have you had between the time of such service and the 
filing of your answer to this Interrogatory, any goods, chattels, or 
credits of the defendant in your p:>ssession or charge? If s:>, ~at? 

I declare under the penalties of perjury that the answers to the 
above Interrogatories are, to the best of my knowledge and belief, true 
and correct as to every material matter. 

Date Signature 
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9-122.042 Affidavit for Garnishment 

UNI'IED STA'IES DISTRICT COURT 
(DISTRICT) 

UNI'IED STA'IES OF AMERICA, 
(case number) 

Plaintiff, 

v. AFFIDAVIT FOR G.l\RNISHMENI' 

(name) 

Defendant. 

(name) , being first duly sv.t>rn states: 
--~---'---

I. He is an Assistant United States Attorney; 

II. 'Ihat plaintiff holds the following unsatisfied judgments against 
(name) 

1. Judgment for (amount) , rendered on (date) , resulting 
from a criminal fine judgment in docket number) 

--------'--~ 

2. Judgment for (amount) , rendered on (date) , resulting 
from bond forfeiture in (docket number) , subject to payments of 

(amount) each p:iid on (dates) , leaving a balance due of 
(amount) 

3. And for costs herein expended. 

III. 'Ihat garni'shee is holding monies belonging to the defendant, 
(name) 

Assistant United States Attorney 

Subscribed and sworn to before me by (name) 
this (date) ------''------'-------~ 

Notary Public 
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9-122.043 Praecipe for Writ of Execution 

UNITED STATES DISTRICT (l)URT 
(DISTRICT) 

UNITED STATES OF AMERICA, 
(case number) 

Plaintiff, 
PRAECIPE FDR WRIT OF EXEX:UTION 

v. 

(name) 

Defendant. 

The Clerk will please issue a Writ of Execution against the 
above-named defendant, (name) , upon the judgment rendered 
in this cause. A judgment was entered against the above-named defendant 
on (date) '!he total amount of the judgment now due and owing is 

(amount) on (date) 

United States Attorney 
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9-122.044 Execution Letter tb United States District Court Clerk 

(name) 

UNITED STATES DEPAR'IMENT OF JUSTICE 
UNITED STATES ATroRNEY 

(date) 

United States D1str1ct Court Clerk 
(address) 

Re : (case name) 
(case number) 

Dear 

Enclosed you will find a Writ of Execution to be completed and 
delivered to the United States Marshal for service. 

It will be appreciated if you will advise us of the return of this 
writ. 

Very truly yours, 

United States Attorney 

Enclosure 
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9-122.045 Writ of Execution 

UNI'IED S'm'IES DISTRICT COURT 
(DISTRICT) 

UNITED STA'IES CF AMERICA, ) 
) (case number) 

Plaintiff, ) 
) WRIT CF EXOCUTION 

v. ) 
) 

(name) ) 
) 

Defendant. ) 

THE PRESIDENI' CF '!HE UNI'IED STATES CF AMERICA 

'lb the Marshal of the 

Whereas, on (date) , the United States of America recovered a 
Judgment in the United States District Court for the (district) against 

(name) for the sum of (amount) , together W1 th (amount) 
costs and disbursements, said Judgment v.as entered on (date) , in 
the office of the Clerk of the said Court at (city, state) 

And there is now at the date of this writ actually due on the 
judgment the aggregate sum of (amount) as principal and costs. 

Now you, the said U.S. M:irshal, are hereby camnanded to satisfy the 
Judgment, and your costs and disbursements, out of the personal property 
of said debtor or if sufficient thereof cannot be found, then out of the 
real property belonging to said debtor on the day 'i.hereon the Judgment v.as 
entered or at any time thereafter, and make return of this writ within 
sixty days after your receipt hereof, with what you have done endorsed 
hereon. 

WITNESS, the Fbnorable 
~~~~~~~~~~-

(name) , Judge of the United 
St ates District Court for the (district) , attested by my hand 
and the seal of said Court this date 

Clerk of the 
United States District Court 

By: 
Deputy Clerk 

~~~~~~~~-

MARCH 21, 1984 
Ch. 122, p. 55 

1984 USAM (superseded)



UNITED STATES ATI'ORNEYS' MANUAL 
TITLE 9--CRIMINAL DIVISION 

9-122.046 Execution Letter to United States Marshal 

UNITED STATES DEPAR'IMENT CF JUSTICE 
UNITED STATES ATI'ORNEY 

(name) 
United States Marshal 

(district) 
(address) 

Re: 

(date) 

(case name) 
(case number) 

Dear -------
I have this date requested the Clerk of the United States District 

Court to issue a Writ of Execution in the above-captioned case. Please 
serve the writ no later than (date) If you are unable to locate 
the debtor, it will be necessary to refer the case to the FBI so that the 
debtor's whereabouts may be ascertained. 

very truly yours, 

United States Attorney 
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9-122.047 United States Marshals tmvice Process ~pt am Return 

U.S. MARSHALS SERVICE INSTRUCTIONS: S.. HINSTAUCTIONS FOR SERVICE OF 
l'ROCESS BY THE U.S. MARSHAL" on IN ,_,. of th4I leat 

PROCESS RECEIPT •nd RETURN (No. 5) cQPY of lhi1 farm . .,.._ tVP9·or print legibly, insuring 
l'MCMbilltv of 811 capiotl. Do not det8dl 8f"t copiH. 

DHENDANl 

SERVE \ 
NAME OF INDIVIDUAL. COMPANY, CORPORATION. ETC . TO SEP.\/E OR DESCRIPTION Of PROPERTY TO SEIZE OR CONDEMN 

~ /~----~~---~~~~~~
.,.... 

I 
ADDRESS 1S1ree1 or RFD. A,,.rtmtmt No . C•ly, St•l••ndZIPCode) 

AT 

Number perties to be 
mrwd in thi1 c:aM 

! - -
I 0-k for •rvice 

- - - - - - - - - - -- - - - - ------ - - - -
on U.S.A. 

SPECIAL -· - - - ~-----------~--------INSTRUCTIONS OR OTHER INFORMATION THAT WILL ASSIST IN EXPEDITING SERVICE: 

If form aocxmpan.ies sub[x>ma, list: ) If faDll aocxripnies writ of execution, 
) list: 

l. Alternate addresses. ) 
2. ~ ar mt night seivi.ce is desired. ) l. Property to be seized. 

) 2. I.ocaticn of izcperty. 
) 
) 
) 

Signature of Attorney or oth•r Origin1tor requnting • rvice on beh•ll of : 0 PLAINTIFF TELEPHONE NUMBER DATE 

DEFENDANT 

SPACE BELOW FOR USE OF U.S. MARSHAL ONLY - DO NOT WRITE BELOW THIS LINE 
I ack no,..ledge receipt for the Tot1I Writs Di11rict District Signature of Auth0tiZ11d USMS 09putV or Clerk Date 
total rumber of wriu ind1cued of Origin to S.rve 
!Sign only lint USM 285 if 
more thin on• 285 ii 1ubmitt1d) 

I he•eby c:e11ily and return lh11 I n h9Ve i:;ersonall\ served, 0 haw 11911 evidence of -vice. 0 have executed a1 lhown in "Remerlu". the 
writ described on the ind1vidu1I, company, rorpora •on, ltc., 11 the eddrea lhown lbove or on the individu1I, comp1ny, corporetion, etc., 11 
the adrlre11 inserted below. 

D I hereby certify end return that I 1m un1bl1 to locate the individual, company, corpor11ion, etc., named ebove. (S- ...,...rk1 below) 

Name end title of 1ndividu1I 1erved (if not lhown ebove) 0 A pertan of suitable • 1nil 
di11:r11ion then rnidino in the 
defendant'• u1U1I piece of 1bode. 

Addret1 lcompl1t1 only if different then lhown lbove l O.tl of S.rvic9 Time 

em 
pm 

Sign1ture of U.S . M111h1I or Deputy 

REMARKS: 

USM-285(Ed. 11·1·7•1 1. CLERK OF THE COURT 
MARCH 21, 1984 
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. 
..... ...., 

"' 
StMd .. F- No. 2105 

I OAO !JOOO REQUEST FOR RECOVERY OF DEBT DUE THE UNITED STATES 
21os-10• . (Civil Service Retirement System) 

NAME OF FORMER EMPLOY[[ I DATE Of BIRTH Dlrector, Baneu of Retirement •nd ln•ur•nce 
Unlteci St8tH Cl•ll lerYlc8 CommlHlon 
WHhlr-ston, D.C. 20415 I 

DATE OF TER'41NATION OF SfRVICE In order to llquid•te •n lndebtedne11 to the United St•te1, It 11 requelted I D£PARTMENT OR ESTABLISHMENT 

tb.t the II''* •mount of the debt .. shown be 1et orr •1ain1t the individual 
mccount in the Civil Service Retirement •nd DiHbility Fund of the former em-

-ployee 1U1med herein. The individual retirement •ccount, Form 2806, of the ·-·- I 
, 

LOCATION OF EMPLOYMENT 
former emplO)'ee i1 (i1 not) •tt•ched. '"°"" .... """""'"" 

When •ctlon hli1 been completed, check 1hould be forwarded to: 

r REASON 
--

FOR INDEBTl f>'IESS 

APPROPRIATION AND/()R FUND (TlTU AND STll.,._ llUlll[ll) 

L _J 
DIS8URS'~G OFFICER (NAii[ AND STll-. llUlll[ll) 

MOTE TO AOlltMCY.-Tbe 9ddren 1hown above 1hould be thlit al the 
olllce dni1nated bT tbe employin1 •1ency to receive evidence of the liquidation 

I hereby certify th•t the indebtednen identlfted •boYe II properly dae ti. 
ol the debt. 

United Statee •nd tb.t •II other mean1 al recOYery bave been ezhliult9d. 

(SIGNATUlll) 

.... 
"ITU! 

(llA;:fi 

UNITED STATES CIVIL SERVICE COMMISSION 
REPORT OF ACTION ON REQUEST FOR RECOVERY 

D RETIREMENT ACCOUNT IS AVAILABLE FOR IMMEDIATE SET.OFF. YOU WILL BE MOTi· 
FIED WHEN RECOVERY HAS BEEN COMPLETED D DEBTOR HAS NO AMOUNT TO HIS CREDIT IN THE RETIREMENT FUNO BOTH COPIES 

OF REQUEST ARE RETURNED 

0 RETIREMENT 0£DUCTIONS FOR LAST KNOWN PERIOD OF SERVICE HAVE BEEN RE· 
FUNDED. BOTH COPIES OF REQUEST ARE RETURNED. D WE ARE UNABLE TO IDENTIFY THE DEBTOR FROM THE DATA FURNISHED. IF YOU 

Will Fill IN THE DATE OF BIRTH AND RETURN BOTH COPIES OF THE REQUEST. 

0 
ANOTHER ATTEMPT WILL BE MADE. 

RETIRf:MENT ACCOUNT FOR LAST KNOWN PERIOD OF SERVICE HAS NOT BEEN RE· 
CEIVED IN THE COMM1$.SK>N . REQUEST FOR RECOVERY HAS BEEN INDEXED AND 0 DATA YOU HAVE FURNISHED INDICATES THAT DEBTOR IS NOW AN EMPLOYEE. AND 
FILED FOR POSSIBLE FUTURE ACTION . THERE IS HO SHOWING THAT ATTEMPTS TO RECOVER THROUGH EMPLOYING 

AGENCY HAVE BEEN EXHAUSTED 

0 
BOTH COPIES OF REQUEST ARE RETURNED DEBTOR HAS A VESTED TITLE TO ANNUITY AND HAS NOT FILED AN APPLICATION 

FOR BEN[l'ITS REQUEST FOR RECOVERY HAS BEEN INDEXED AND FILED FOR 0 D TH ER ( Sp«lfr) 

l'OSSIBLE FUTURE ACTION. 

0 THE AMOUNT OF INDEBTEDNESS IS LESS THAN 19.m. BOTH COPIES OF REQUEST ARE 
RETURNED AND SET.()f'f' WILL NOT BE MADE BECAUSE THE COST OF RECOVERY IU"EAU OI" RETIRE-
WOULD El(CEEO THE AMOUNT OF INDEBTEDNESS MENT AND INSURANCE ·- · ········-·············--·············-·············· - EXAMINER 
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9-122.049 Order Forfeiting Bail 

UNITED STATES DISTRICT COURT 
(DISTRICT) 

UNITED STA'IES CF AMERICA, 
(case number) 

Plaintiff, ORDER FORFEITING BAIL 

(name) 

Defendant. 

THIS MATI'ER caning on for (action) on 
(date) , and the defendant having failed to appear after due 

notice to said defendant, and it appearing to the Court that there has 
been a breach of condition of the appearance tx:md and that the oond should 
be forfeited, it is 

ORDERED that the surety oond heretofore made in the above-entitled 
matter be and it is hereby forfeited. 

DA'IED: 

United States District Court Judge 
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9-122.050 Notice of ~tion for Judgment on Forfeiture of Appearance Bond 

UNITED STATES DISTRICT COURT 
(DISTRICT) 

UNITED STATES CF AMERICA, 

Plaintiff, 

v. 

Defendant. 

(case number) 

NarICE CF .MOI'ION FOR 
JUDGIBNI' ON FORFEITURE 
OF APPEARAOCE BOND 

TO '!HE DEFENDANI' AND HIS ATI'ORNEY, AND 'IO 
BAIL BOND AGEOCY: --------------

PLEASE 'ffiKE IDI'ICE that on (date) , at (time) , in the 
Courtroom of the Honor able (name) , United States 
District Judge, (district) , plaintiff, lm.ited States of 
America, will rrove the above-entitled Court under Rule 46(e) (3) of the 
Federal Rules of Criminal Procedure for Judgment on Forfeiture of the 
Appearance Bond filed by the {bond company) on behalf of the 
defendant in the above-entitled matter. 

Said rrotion will be based on this notice, the files and records of 
the court, and the affidavit of {name) hereto attached. 

DATED: 

United States Attorney 
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9-122.051 M::>tion for Judgment on Fbrfeiture of Appearance Bond 

UNITED STATES CF 

v. 

(name) 

UNITED STATES DISTRICT COURT 
(DISTRICT) 

AMERICA, ) 
) (case number) 

Plaintiff, ) 
) 
) MarION FOR JUDGMENT ON 
) FORFEITURE CF APPEARAOCE BOND 
) 
) 

Defendant. ) 

Now comes the United States of America, by (name) United 
States Attorney for the (district) , and states as follows: 

1. On (date) (name) obligated 
himself/herself and executed a bond to the United States of America under 
the terms of v.hich he/she securely and firmly bound himself/herself unto 
the United States of America in the some of (amount) The 
condition of the bond provided that the defendant was to appear in 
accordance with all orders and directions of the Court relating to the 
appearance of the defendant before the Cburt, and if the defendant failed 
to perfocm this condition, payment of the amount of the bond v.ould be due 
forthwith. 

2. en (date) , upon failure of the defendant to appear in 
accordance with the orders and directions of the Court, the bond was 
forfeited by the Court pursuant to Rule 46 (e) (3) of the Federal Rules of 
Criminal Procedure. 

3. 'Ihe bond entered into by the defendant is on file in the Off ice 
of the Clerk in this Cburt and is incorporated as part of this motion by 
express reference as if set out haec verba. 

WHEREFORE, the United States of America moves pursuant to Rule 
46(e) (3) of the Federal Rules of Criminal Procedure that it have and 
recover of and from the def end ant, (name) , judgment in the 
amount of (amount) , and further rroves the court to order the Clerk 
of this Court to turn over to the Treasurer of the United States of 
America (amount) placed on deposit with him by the defendant. 

United States Attorney 
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9-122. 052 Affidavit in Support of M:>tion for Judgment on Forfeiture of 
Appearance Bond 

UNITED STATES DISTRICT CXXJRT 
(DISTRICT) 

UNITED S'mTES CF AMERICA, ) 
) 

Plaintiff, ) case number 
) 

v. ) AFFIDAVIT IN SUPPORT CF IDI'ION 
) 

(name) ) 
) 

Defendant. ) 

(name) , being duly sworn according to law, 
upon ~..,...,,...~--~----,:---------~ oath deposes and says: 

1. I am an Assistant United States Attorney and have been assigned 
to prosecute the above-captioned matter. 

2. en (date) , (defendant) was arrested on a 
canplaint charging violation ~f Title 18, u1ited States Code, (sections). 

3. en (date) , a Federal grand jury sitting at (lcx::ation) 
indicated (defendant) for violation of Title 18, United States 
Code, (sections) 

----'----'--~ 

4. O'l (date) , bail v.as set by United States Magistrate 
(name) ~---.:....-..,...;..---~ 

in the anoun t of (anount) surety bond, and 
~--'-(~d~e~f~en-d~a-n-t~)-- tendered a (anount) surety bond of the 
~.,..---('-s_u_re_t_..y'-'-) ____ oond i tioned upon the appearance of (defendant) 
which was accepted by the Clerk of the Federal District Court on the same 
day. 

s. O'l (date) , (defendant) entered a 
plea of guilty to the charges of Indictment (number) 
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6. 01 (date) (defendant) was sentenced 
by the Honorable (name) I united States District Court 
Judge, and execution of said sentence was stayed until (date) 
with the direction that the defendant present himself/herself to the 
United States Marshal on said date. 

7. 01 (date) , the United States roved before the Honorable 
~~~~'---~-'--~~~~ 

(name) to forfeit the (mrount) surety bail of 
(name) '!his application was based IJEX)n information 

of the FBI that (defendant) had left the country and IJEX)n 
the confirmation of his attorney, (name) , that (defendant) 
was rumored to have fled the jurisdiction. 

8. All efforts to p::>sitively locate 
~~~--'-~~~~'---~ 

(defendant) have 
proved unsuccessful to date. 

Assistant United States Attorney 
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9-122.053 Appearance Bond Forfeiture Judgment Order 

UNITED STATES DISTRICT COURT 
(DISTRICT') 

UNITED STATES CF AMERICA, 

Plaintiff, 

v. 

(name) 

Defendant. 

(case number) 

APPFARAOCE BOND 
FORFEITURE JUDGIBNT ORDER 

This cause caning on to be heard on the notion of (name) 
United States Attorney for the (district) 

~~~~~.,.-'---~~ 

, and this Cburt 
being fully advised in the premises; 

IT IS HEREBY ORDERED, ADJUDGED AND DECREED, that the United States of 
America have and recover judgment against the defendant, (name) , 
in the sum of (arrount) , and further ordered that the Clerk of the 
Court apply (arrount) on deposit in partial satisfaction of 
judgment pursuant to Rule 46 of the Federal Rules of Criminal Procedure. 

ENI'ER: 

United States District Cburt Judge 
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9-122.054 M:>tion fbr Fine Payment From Registry re!,X)sit 

UNITED STATES 

v. 

(name) 

UNITED S'TI\TES DISTRICT COURT 
(DISTRICT) 

OF AMERICA, ) 
) (case number) 

Plaintiff, ) 
) Mal'ION FDR FINE PAYMEm' 
) FRCM REGISTRY DEPOSIT 
) 
) 
) 

Defendant. ) 

Now canes the United States of America, by (name) , United 
States Attorney for the (district) , and states as follows: 

1. en (date) (defendant) was fined (amount) 
in the above-entitled cause. 

2. 'Ib date, defendant has p:i.id the United States of America (amount) 
of said fine, leaving a balance of (amount) unpaid on said fine. 

3. en (date) (defendant) obligated himself and 
executed an Appearance Pond, rn the amount of (amount) 'Ihe lx>nd 
entered into by the defendant is on file in the Office of the Clerk of 
this Court and is incor!,X)rated as p:i.rt of this nntion by express reference 
as if set out haec verba. As a condition of said lx>nd defendant de!,X)sited 
with the Registry of this Court the sum of (amount) , which sum 
remains currently on de!,X)sit. 

4. 'Ihe pur!,X)se for which said lx>nd was de!,X)Sited with this Court has 
been served and it is no longer necessary to maintain said lx>nd with this 
Court. 

WHEREFORE, the plaintiff, United States of America, moves this Court 
pursuant to Title 28, United States Code, section 2042, to enter an order 
in the above-entitled cause directing the Clerk of this Court to pay over 
the (amount) currently on de!,X)sit by the defendant as aforesaid 
to the Treasurer of the United States in complete satisfaction of the 
defendant's fine. 

United States Attorney 
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9-122.055 N:>tice of M::>tion for Fine Payment From Registry I:Eposit 

UNITED STATES DISTRICT COURT 
(DISTRICT) 

UNITED STATES OF AMERICA, 

Plaintiff, 

v. 

(name) 

Defendant. 

(case number) 

NOTICE CF MJI'ION FDR FINE 
PAYMENT FROO REGISTRY DEPOSIT 

PLF.ASE Til.KE NJI'ICE that on (date) , at (time} , in the 
united States District Cburt for the (district) , plaintiff, 
United States of America, will move the court under Title 28, United 
States Code, Section 2042, for an order in the above-entitled cause 
directing the Clerk of the United States District Court to pay over the 

(amount) currently on deposit by defendant to the Treasurer of the 
United States in CX)Jllplete satisfaction of the defendant's fine. 

United States Attorney 
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9-122.056 Order for Fine Payment From Registry n=i;osit 

UNITED STA TES 

v. 

(name) 

UNITED STI\TES DISTRICT COURT 
(DISTRICT) 

CF AMERICA, ) 
) (case number) 

Plaintiff, ) 
) ORDER FOR FINE PAYMENT 
) FRCM REGISTRY DEPOSIT 
) 
) 
) 

Defendant. ) 

This cause caning to be heard on the rrotion of (name) , lhi ted 
States Attorney for the (district) , and this Cburt being fully 
advised in the premises: 

IT IS HEREBY ORDERED, ADJUDGED AND DECREED that (name) 
Clerk of the United States District Cburt for the (district) , is 
directed to P=iY over forthwith to the Treasurer of the United States the 
sum of (am:>unt) dei;osi ted in the Registry of the Court by the 
defendant, (name) , in connection with the Appearance Bond executed 
by said defendant in this case, as p:iyrnent in full of the fine owed by the 
defendant in this cause. 

ENTER: 

United States District Cburt Judge 

MARCH 21, 1984 
Ch. 122, p. 67 

1984 USAM (superseded)



UNITED STATES ATI'ORNEYS' MANUAL 
TITLE 9--CRIMINAL DIVISION 

9-122.057 tbtice of M:>tion to Require Deposit of Fines for Posting Of 
Bond Pending Appeal 

(name) 

v. 

UNITED STATES DISTRICT COURT 
(DISTRICT) 

Appellant, 
(case number) 

NCYI'ICE CF MOI'ION 'IO REQUIRE 
DEPOSIT CF FINES OR FOSTING 
OF BOND PENDING APPEAL 

UNITED STATES CF AMERICA, 

Appellee. 

TO 'IHE DEFENDANT AND HIS ATI'ORNEY: 

PLEASE rm.KE NYI'ICE that on (date) , at (time) , in the 
courtroom of the Honorable (name) , thited States 
District Judge, (district) , plaintiff, thited States of .America, 
will rrove the above-entitled court under Rule 38(a) (3) of the Federal 
Rules of Criminal Procedure for an order requiring the deposit of fines or 
posting of bond. 

Said rrotion will be based on this notice, the files and records of 
the court, and the brief in support of notion attached hereto. 

DATED: 

United States Attorney 
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9-122. 058 M::>tion to Require De,EX>si t of Fines or Posting of Bond Pending 
Appeal 

(name) 

v. 

UNITED STA'IES DISTRICT COURT 
(District) 

Appellant, 

) 
) (case number) 
) 
) MorION 'IO REQUIRE DEroSIT 
) OF FINES OR roSTING CF 
) BOND PENDING APPEAL 

UNITED STATES OF AMERICA, ) 

) 
Appellee. ) 

CCMES NJW the United States of .America by its attorney, (name) , 
United States Attorney for the (district) , and rroves the Cburt 
pursuant to Rule 38 (a) (3) of the Federal Rules of Criminal Procedure for 
an order requiring the defendant, (name) , pending appeal, 
to de,EX>si t the amount of his/her fines and costs rn the Registry of the 
District Cburt or give bond for the payment thereof or to submit to an 
examination of his/her assets. Alternatively, plaintiff moves the court 
for an order preventing the defendant from dissipating his/her assets 
during the pendency of the appeal. 

United States Attorney 
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9-122.059 Brief in Support of Motion to Require Deposit of Fines or 
Posting of lbnd Pending Appeal (Individual) 

(name) 

v. 

UNITED ST,l\TES DISTRICT COURT 
(District) 

Appellant, 

) 
) (case number) 
) 
) BRIEF IN SUProRT CF rol'ION 'IO 
) REQUIRE DEroSIT CF FINES CR 

UNITED STATES CF AMERICA, 
) roSTING CF BOND PENDING APPEAL 
) 
) 

Appellee. ) 

A jury verdict of guilty \ISS returned against the defendant, (name), 
on multiple ex>unts involving violations of the Title 18, United States 
Code, (Section) 

On (date) , the following sentence was imIX>sed upon the defendant: 
fined (anount) and sentenced to . (years) imprisonment. 

A fine imposed in a criminal case is enforced by execution against 
the property of a defendant in the same manner as a judgment in a civil 
case. See Title 18, united States Code, Section 3565. Unless a defendant 
voluntarily pays a fine imIX>sed upon him/her or has assets which can be 
attached to enforce ex>llection, generally it is not possible to collect 
the fine while the defendant is in prison. Collection after release from 
a lengthy prison term is difficult because defendants often lack 
attachable assets, are not steadily employed, and may be difficult to 
locate. 

With regard to the instant case, the defendant is (age) In view 
of the length of the prison sentence imIX>sed upon the defendant and the 
age which he/she may be \\hen released from prison, it is highly unlikely 
that the fine imposed by the court ever will be collected, unless 
irrmediate steps are taken to insure payment. 
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The Cburt should not be rendered rx:>werless to enforce its decree 
should the judgment appealed from be affirmed. Stern v. United States, 
249 F.2d 720 (2d Cir. 1957). 

In order to protect the Cburt's jlrlgment herein p:!nding appeal and to 
insure collection if the conviction is affirmed, the defendant should be 
required to derx:>sit the amount of his/her fine in the Registry of the 
Court, or to give bond for the payment therefore, or to submit to an 
examination of assets in accordance with the provisions of Rule 38(a) (3) 
of the Federal Rules of Criminal Procedure. 

For the foregoing reasons, the United States of .America respectfully 
requests that this notion be granted. 

United States Attorney 

MP.OCH 21, 1984 
Ch. 122, p. 71 

1984 USAM (superseded)



UNITED STATES ATI'ORNEYS' MANUAL 
TITLE 9--CRIMINAL DIVISION 

9-122.060 Brief in Support of Motion to Require Deposit of Fines or 
Posting of Bond Pending Appeal (Corporation) 

(name) 

UNITED STATES DISTRICT COURT 
(District) 

(case nwnber) 
Appellants, 

v. 
BRIEF IN SUPPORT CF M::YI'ION 'ID 
RF.QUIRE DEPOSIT CF FINES OR 
POSTING CF BOND PENDING APPEAL 

UNITED STATES CF .AMERICA, 

Appellee. 

A jury verdict of guilty was returned against the defendants, ---(names) , on multiple counts of (offense) 
on (date) , and on (date) , the following sentences \Ere 
imposed upon the defendants: 

(corporation) was fined (arount) ; 
(name) was sentenced to several (years) concurrent 

terms of imprisonment and fines (anount) and the costs of the action 
were taxed to him/her • 

'!he evidence at trial sho\Ed that the defendant corporation is owned 
by the defendant (name) and that defendant (cor~ration) 
is primarily engaged in the publication of nudist magazines. The 
affidavit on information and belief attached hereto and marked Exhibit A 
shows that on (date) , after the jury verdict and shortly before the 
fines \Ere imposed, Articles of Incorporation for (new corporation) 
were filed with the Secretary of State for the State of --:-:--_,.-..,........---
'!he defendant (name) is the president, director, 
and s:>le stockholder for this corporation. The principal business of 

(new corporation) is the publication of nudist magazines. 

MAOCH 21, 1984 
Ch. 122, p. 72 

1984 USAM (superseded)



UNI'IED STA'IES ATTORNEYS' MANUAL 
TITLE 9--CRIMINAL DIVISION 

Defendants stood trial, ~re convicted by a jury, and sentenced by 
the Court. Said sentence may be evaded by the defendants by the simple 
process of dissolving cor.r;:orations, transferring assets, and establishing 
new cor.r;:orations. '!here is evidence that this process may have in fact 
occurred. (New corporation) appears to be publishing many 
of the nudist magazines previously published by (old corporation) 
The court should not be rendered to~rless to enforce its decree should 
the judgments appealed from be affirmed. Stern v. united States, 249 F.2d 
720 (2d Cir. 1957). Therefore, to protect the Court's judgment, 
defendants should be required to de.r;:osit the amounts of their fines and 
costs in the Registry of the District Court, or in the alternative, to 
give bond for the payment thereof. 

For the foregoing reasons, the United States of America respectfully 
submits that the order prayed for should be granted. 

United States Attorney 
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9-122. 061 Affidavit in Support of M:>tion to Require Deposit of Fines or 
Posting of Bonds Pending Appeal (Corporation) 

(name) 

v. 

UNITED STATES DISTRICT COURT 
(DISTRICT) 

(case number) 
Appellant, 

AFFIDA.VIT IN SUPPORT CF IDI'ION 

UNITED STATES CF AMERICA, 

Appellee. 

I, (name) , lhited States Attorney for the (district) 
being first duly sworn, do hereby depose and say that I have in my 
possession certified records fran the office of the Secretary of State of 
the State of which disclose that the Articles of 
Incorporation for (new corporation) , ~re filed with 
said office on (date) , listing (name) as a director 
of the corporation; that on (date) , (name) , as president 
and director of (new corporation) , did file a verified 
application for a rermit to issue and sell 25 shares of its common stock 
to (name) 

United States Attorney 

Subscribed and sworn to before me by (name) 
this (date) ~~~~---~---~~~~~~~ 
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9-122.062 Order Requiring Deposit of Fines Pending Appeal 

(name) 

v. 

UNITED STA'IES CF 

UNITED STATES DISTRICT COURT 
(DISTRICT) 

) 

) (case number) 
Appellant, ) 

) ORDER REQUIRING DEPOSIT 
) OF FINES PENDING APPEAL 
) 

AMERICA, ) 

) 
Appellee. ) 

This cause caning to be heard on the rrotion of (name) , lhited 
States Attorney for the (district) , and this Court being fully 
advised of the premises: 

IT IS HEREBY ORDERED, ADJUDGED, AND DECREED that (name) 
appellant in the above-entitled case, pending appeal, is directed to 
deposit, within 30 days of the date hereof, in the Registry of the United 
States District Court for the (district) the sum of (amount) 
as security for satisfaction of the fine owed by the defendant in this 
cause. 

ENI'ER: 

United States District Court Judge 
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9-122.063 Bond under Rule 38(a) (3) to Insure Fine Payment 

UNITED ST.Z\TES DISTRICT COURT 
(DISTRICT) 

UNITED STATES CF AMERICA, ) 
) (case number) 

Plaintiff, ) 
) BOND UNDER RULE 38 (a) ( 3) 

v. ) TO INSURE FINE PAYMENT 
) 

(name) ) 
) 

Defendant. ) 

Whereas, (name) . , defendant in the above-entitled action w:is 
convicted and sentenced, amongst other things, to p:ty a fine of (anount) 
in this Court; and 

Whereas, by an order made on (date) , by the Ibnorable 
(name) , (defendant) was required to give 

bond either in cash or securities as security for payment of the said 
fine; and 

Whereas, said defendant has this day deposited with the Clerk of this 
Court (security deposited) in the amount of (anount) 
as security for p:tyment of the said fine; 

N0'1, 'IHEREFORE, ~ (names) , do hereby acknowledge 
that ~ and our personal representatives are bound to pay to the United 
States of America the sum of (anount) as and for p:tyment of the 
fine \iihich (defendant) was sentenced to p:ty herein 
as aforesaid. 

The condition of this Bond is that if (defendant) fails to 
file a timely N:>tice of Appeal from the judgment of conviction imposed in 
this case, or if (defendant) appeals to the United States 
Court of Appeals for the (circuit) by N:>tice of Appeal from the 
judgment of this Court entered (date) , and the said Appeal is 
dismissed or the said judgment is affirmed, then payment by us of the 
amount of this Bond shall be due forthwith, and ~ will p:ty the said fine 
of (anount) and, in such event, the Clerk of the united States 
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District Court for the (district) may and shall sell (security 
deposited) in the amount of (aIOC>unt) and apply the proceeds thereof 
toward the payment of the said fine; but if, on appeal, the said judgment 
of conviction or that p:>rtion of sentence ~rtaining to the said fine is 
reversed, then this Bond is to be void. 

Forfeiture of this Bond for any breach of its conditions may be 
declared by any United States District Court having cognizance of the 
above-entitled matter at the time of such breach and if the Bond is 
forfeited and if the forfeiture is not set aside or remitted, judgment may 
be entered upon motion in such United States District Court against 
defendant for the amount above stated, together with interest and costs, 
and execution may be issued and payment secured as provided by the Federal 
Rules of Criminal Procedure and by other laws of the United States. 

It is agreed and understood that this is a continuing bond which 
shall continue in full force and effect until such time as the l.11dersigned 
is duly exonerated. 

This Bond is signed on this 
~-'---~---'-~~~ 

(date) , at 
~----'-~~~---'-~-

(location) 

Defendant 

Surety 

Approved: 

United States District Court Clerk 

MAR:H 21, 1984 
Ch. 122, p. 77 

1984 USAM (superseded)



UNITED STATES ATI'ORNEYS' MANUAL 
TITLE 9--CRIMINAL DIVISION 

9-122.064 N:>tice of M:>tions for Fbrfeiture of Bail, Entry of Judgment, 
and Appointment of a :Receiver 

UNITED STATES 

v. 

(name) 

and 

(name) 

UNITED STATES DISTRICT COURT 
(DISTRICT) 

CF AMERICA, ) 
) (case number) 

Plaintiff, ) 
) OOI'ICE CF IDI'IONS FDR 
) FQRFEITURE CF BAIL, ENI'RY 
) OF JUDGMEN.I', AND APPOIN'IMEN.I' 
) OF A ROCEIVER 
) 
) 

Defendant, ) 
) 
) 
) 
) 

Surety. ) 

Sirs: 

PLEASE 11\KE NJTICE that upon the annexed affidavit of (name) , 
Assistant united States Attorney for the (district) , the 1.nders1gned 
will rrove this Cburt before the Honorable (name) in the Courtroom 
of the United States Cburt for the (district) on (date) 
for orders (1) declaring a forfeiture of the bail of (defendant) 
and directing the entry of ju1gment of default in the amount of (anount) 
against (defendant and surety) , jointly and severally, on (defendants) 
bail bond pursuant to Rule 46(e) of the Federal Rules of Cr1m1nal 
Procedure; (2) forfeiting to, and vesting in, the United States of .America 
all right, title and interest of (surety) in the parcel of real 
estate canmonly known as (address) , \\hich was pledged as 
security for the aforementioned bond, and directing the United States 
Marshal to place the United States of .America in immediate peaceful and 
exclusive ix>ssession of the aforementioned parcel pursuant to Title 1,8, 
United States Cbde, Section 3150; and (3) appointing a :Receiver, pursuant 
to Rule 69 of the Federal Rules of Civil Procedure, to take ix>ssession of 
and to sell the premises canmonly known as (address) in 
partial satisfaction of the judgment of default entered against -----(defendant and surety) 

UNITED STATES ATI'ORNEY 
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9-122. 065 Affidavit in Support of r.t:>tions for Fbrfei ture of Bail, Entry 
of Judgment, and Appointment of a Receiver 

UNITED STATES DISTRICT COURT 
(District) 

UNITED STATES CF AMERICA, ) 
) (case number) 

Plaintiff, ) 
) AFFIDAVIT 

v. ) 
) 

(name) ) 
) 

Defendant, ) 
and ) 

) 
(name) ) 

) 
Surety. ) 

) 

(name) , being duly S'IK>rn, deposes and says: 

1. I am an Assistant United States Attorney duly appointed according 
to law, and acting as such, on the staff of (name) , United 
States Attorney for the (district) · I am fully familiar with 
the facts and proceedings herein . I submit this affidavit in support of 
the Government's m::>tions for (a) forfeiture of bail herein and entry of 
judgment of default pursuant to Title 18, United States COde, Section 3150 
and Rules 46(e) (1) and 46(e) (3) of the Federal Rules of Criminal 
Procedure, and (b) appointment of a Receiver pursuant to Rule 69 of the 
Federal Rules of Civil Procedure. 

2. 01 (date) , the defendant (name) was 
arraigned before the Honorable 

~-o----,~~-'-~--'-~~~~~ 
(name) , United States 

Magistrate for the (district) on a cxxnplaint charging 
violation of Title (title) , United States COdes, Section 

(sections) Bail ~s set in the amount of (amount) 
personal recognizance lxmd, co-signed by (name) , surety, and secured 
by the deed to the (name's) residence. '!he ex>ndition of the 
bond provided that the defendant was to appear in accordance with all 
orders and direction of the court. 
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3. en (date) , the defendant (name) 
failed to appear lll accordance with the order of the Cburt. 

Wherefore, your deponent respectfully prays for orders directing (1) 
that the bail herein be declared forfeited; (2) that judgment in the 
amount of (amount) be entered against (name) , 
defendant, and (name) , surety, jointly and severally, in 
favor of the United States, and that execution be issued thereon; (3) that 
all right, title and interest of (surety) in the parcel of real 
estate coounonly known as (address) , be forfeited to and vested 
in the United States of America; (4) that a Receiver be appointed to take 
possession of, preserve and sell the premises oornrnonly known as (address) , 
in partial satisfaction of the judgment of default entered against 

(defendant and surety) ; (5) that the United States Marshal 
~--=---

place 
the united States of America in irranediate and exclusive p:>ssession of the 
aforementioned premises; and (6) that the Court order such other and 
further relief as it deems just and proper. · 

ASSISTANT UNITED STATES ATIURNEY 
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9-122.066 Order of Ebrfeiture of Bail and Order of Judgment 

UNITED STATES CF 

v. 

(name) 

and 

(name) 

UNITED STATES DISTRICT COURT 
(District) 

AMERICA, ) 
) (case number) 

Plaintiff ) 
) ORDER CF FORFEITURE 
) OF BAIL AND ORDER CF 
) JUDGMENT 
) 

Defendant ) 

) 
) 
) 
) 
) 

Surety. ) 
) 

The United States of America having moved this court for an order 
declaring the forfeiture of bail in this action, for an order directing 
the entry of judgment of default in the amount of (amount) jointly 
and severally against (name) , defendant, (name) , surety, 
on the bail oond of (name) , and for an order forfeiting to 
and vesting in the United States of America all right, title and interest 
of (surety) in the parcel of real property canmonly known as 

(address) , and said rrotions having come on for hearing 
before me on (date) , wherein (name) , united States 
Attorney, of counsel, appeared in support of said rrotion, and (name) , 
counsel for defendant (defendant) , having appeared in opposition 
thereto, argument of counsel having been heard and due deliberation been 
had thereon, and there appearing to be no reason why the Court should not 
grant the relief sought by the United States of America, it is 

ORDERED, that the bail in the above entitled action (amount 
personal recognizance bond) be and it hereby is declared forfeited, and it 
is further 

ORDERED, that the Clerk of the United States District Court, ----(district) enter a judgment of default in the amount of (amount) 
against (defendant and surety) , jointly and severally, in favor of 
the United States of America, and it is further 
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ORDERED that all right, title and interest of (surety) I 

in the parcel of real estate CC11UT10nly known as (address) I 

is hereby forfeited to and vested in the United States of Fmer1ca, and it 
is further 

ORDERED that the United States Marshal, at such time as the United 
States Attorney directs, place the United States of America in peaceful 
and exclusive ,EX>ssession of the aforementioned parcel of real property. 

Dated: 

UNITED S'mTES D! 3TRIC.., JUDGE 
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9-122.067 Order of Fbrfeiture 

UNITED STATES 

v. 

(name) 

and 

(name) 

UNITED STATES DISTRICT Q)URT 
(D !STRICT) 

OF AMERICA, ) 
) (case number) 

Plaintiff, ) 
) 
) ORDER CF FDRFEI'IURE 
) 
) 
) 

Defendant, ) 
) 
) 
) 
) 
) 

Surety. ) 

The United States having made a rrotion, returnable before the Court 
on (date) , seeking an order forfeiting to, and vesting in the 
United States of America all right, title and interest of (surety) 
in the parcel of real property commonly known as (address) , more 
fully described in the deed, dated (date) , from (name) , as 
grantors, to (surety) , as grantees, recorded in the Office of 
the City :Register for (county) , in Book (number) at 
page (number) on (date) a copy of \'which is annexed hereto and 
incorporated herein, and 1t appearing to the Court after hearing all 
parties, that the relief sought should be granted, it is 

ORDERED that all right, title, and interest of (surety) in the 
parcel of real property commonly known as (address) , and more 
fully described in the deed annexed hereto and incorporated herein, is 
forfeited to and vested in the United States of America. 

Dated: 

UNITED STATES DISTRICT JUDGE 

NCJI'E: 'Ibis order is recorded in the Couty Clerk's Office, making the 
United States the owner of record of the realty. 
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9-122.068 Order Appointing a ~eiver 

UNITED STATES DlSTRICT COURT 
(DISTRICT) 

UNITED STATES CF AMERICA, ) 
) (case number) 

Plaintiff, ) 
v. ) ORDER APPOINTING 

) A ROCEIVER 
(name) ) 

) 
Defendant, ) 

and ) 
) 

(name) ) 
) 

Surety. ) 

The United States of .America having moved this court for an order 
appointing a JEceiver pursuant to Rule 69 of the Federal Rules of Civil 
Procedure to take possession of, preserve, and sell the premises commonly 
known as (address) , in p:irtial satisfaction of the judgment of 
default entered against (name) , defendant, and (name) , 
surety, in the amount of (amount) , and it appearing to the Court 
that the relief requested should be granted, it is 

ORDERED that (name) is hereby appointed Receiver of the 
premises camnonly known as (address) , hereinafter "premises, " 
and it is further 

ORDERED that the JEceiver take possession of the premises, and take 
such steps as are reasonably necessary to sell the premises, and to 
preserve the premises during the period of the R:!ceivership estate, and it 
is further 

ORDERED that the R:!ceiver may incur such expenses that are reasonable 
and necessary to preserve and to sell the premises, including but not 
limited to, brokers' fees, CCl11Inissions, utilities, heat, insurance, and 
local taxes, and it is further 

ORDERED that the R:!ceiver obtain three appraisals of the premises 
fran disinterested licensed real estate brokers, familiar with the value 
of single family residences in the locale \!where the premises is located, 
and submit oopies of these appraisals to the Court, to the attorney for 

(surety) and to the attorney for the United States of America 
and it is further 
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ORDERED that within 10 days after the Receiver has served copies of 
the contract of sale upon the attorney for (surety) , and the 
attorney for the United States of America, they may file their objections 
to the proposed sale with the Court, and it is further 

ORDERED that out of the net proceeds of the sale, the Receiver shall 
first p:ty the reasonable and necessary expenses incurred by him/her in 
preserving, and selling the premises, and it is further 

ORDERED that the Receiver retain 5 percent of the net proceeds of 
sale as his/her canmission, and it is further 

ORDERED that, if any reasonable and necessary expenses of the 
Receiver must be p:tid prior to the sale, the Receiver shall submit the 
bills for those expenses to the United States Attorney, who will advance 
funds to p:ty those expenses, and it is further 

ORDERED that all funds ~vanced by the United States Attorney to pay 
expenses incurred by the receiver shall be reimbursed by the Receiver to 
the United States Attorney out of the net proceeds of sale, and it is 
further 

ORDERED that the proceeds of the sale remaining in the hands of the 
Receiver after the payment of the necessary and reasonable expenses, 
Receiver's canmissions and the reimbursement to the United States Attorney 
for funds advanced by him/her, shall be delivered to the United States 
Attorney and credited against the judgment entered in the above-entitled 
criminal proceeding, and it is further 

ORDERED that, upon request of (surety) , the Receiver make 
available for them to remove from the premises those items of personal 
property that are designated by the United states Attorney, and it is 
further 

ORDERED that the Receiver is empowered to execute any and all 
documents that are necessary for conducting the sale and the title 
closing. 

oated: 

UNITED STATES DISTRICT JUDGE 
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9-122.069 Criminal Fine/Fbrfeiture Litigation Report 

'I'his report is to be prepared by the prosecutor for each defendant 
who is fined or forfeits bail. '!he purpose of the report is to aid the 
United States Attorney in the collection of these nonetary penalties. 

Criminal Fine /""7 Appearance Ibnd Fbrfeiture n 
Court N:>. Defendant N:>. 

~~~-

Date of Imposition 
-~~~-

U.S. Attorney O=Jnplaint N:>. 
~~~~~~ 

Defendant N:>. 
~~~~~~ 

Investigating Agency 
~~~~~~~ 

Field Agency File N:>. 
~~~~~ 

Name of Agency Investigator 
~~~~~~~~~ 

Tel. N:>. 
~~~~~ 

2. Aliases 

5. FBI Identification Number 
~~~~~~~~~~~~~~~~~~ 

7. Nationality of Defendant 
~~~~~~~~~~~~~~~~~~-

8. Inunigration Information 
~~~~~~~~~~~~~~~~~~~ 

9. Is defendant subject to deportation? 
~~~~~~~~~~~~~ 

10. If married, name and crldress of spouse 
~~~~~~~~~~~~-

11. Name of surety for appearance oond 
~~~~~~~~~~~~~~ 

12. Name and crldress of anployer 
~~~~~~~~~~~~~~~~~ 
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13. Has cash/property been pledged with court? 
~~~~~~~~~~~~ 

14. Financial aspect of crime: estimated amount defendant gained from 
offense for which convicted. 

~~~~~~~~~~~~~~~~~~~ 

15. Real property held by defendant or nominees. 

16. Personal property belonging to defendant, i& cash, bank or savings 
accounts, securities, collectibles and other assets of value. 

17. Names of third parties with p;:>ssible knowledge of defendant's assets 
(Relatives, business associates, informants, protected witnesses, 
financial institutions). 

18. Any other information which may be useful in locating defendant's 
assets. 

19. Was there any transfer of defendant's property just before defendant's 
indictment or trial? If SJ, describe in detail. 

20. was any agreement/promise made with any party relating to the defen
dent' s property? Describe. 

Name and Title 

Attach sheet of paper if 
additional space is needed. 
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9-122.070 Merrorandllltl of Understanding Between U.S. Attorney and Chief 
United States Probation Officer 

The purpose of this tmderstanding is to insure that the orders of the 
court are carried out and that all fines and money judgments ordered by 
the ex:>urt are enforced. It is recognized that the United States Probation 
Office has the direct responsibility to enforce fines or restitutions 
ordered as a special ex:>ndition of probation. It is further recognized 
that enforcement of fines and other rroney judgments (such as appearance 
bond forfeiture judgments or restitution to the United States) which are 
not ordered as a special ex:>ndition of probation, are the responsibility of 
the U.S. Attorney. 'Ihe action of each office in dealing with their fine 
debtors should be clearly outlined. 'Ihe object of such understanding is 
not establishment of rigidly defined spheres of authority, but rather the 
promotion of cooperation and efficiency in the two offices. 

In different Districts, a wide spectrllltl of arrangements exist between 
the U.S. Attorney and the United states Probation Office, and these 
reflect the attitudes of the courts. Listed below are certain points that 
should be tmderstood by both Offices. Because the collection section of 
the U.S. Attorney interacts with the u.s. Probation Office, the attorney 
charged with ex:>llection responsiblity has participated in this agreement. 
Periodic liaison by the collections attorney can eliminate friction 
between the offices and improve ex:>llection operations. 

A. Upon receipt of a judgment ex:>nsidered a ex:>ndi tion of probation, 
the U.S. Attorney's office will send an information request letter (see 
USAM 9-122.071) to the U.S. Probation Office for completion. TfiTS 
document will serve to memorialize ex:>llection responsibility and resolve 
any ambiguity in interpreting the Judgment and Commitment Order in the 
given case. 'Ihe letter will also be sent annually to the U.S. Probation 
Office to obtain the status of the case as well as payment information. 

B. Where a fine or restitution is imposed as a special ex:>ndition of 
probation, enforcement is the responsibility of the U.S. Probation Office 
and the U.S. Attorney .will not contact the debtor or take any action to 
collect the judgment tmless requested to do ro. Upon request by the u. s. 
Probation Office, the U.S. Attorney's office may conduct discovery 
proceedings, garnishment or execution . 'Ihe U.S. Probation Office should 
inform the U.S. Attorney whether liens are to be registered against 
probation fine debtors. Where a defendant is placed on unsupervised 
probation and a fine is imposed as a condition of probation, the U.S. 
Attorney will take no enforcement action unless requested by the u.s. 
Probation Office. 
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is imposed as a condition of probation, the U.S. Attorney will take no 
enforcement action unless requested by the United States Probation 
Office. 

C. 'Ihe U.S. Probation Office will inform the U.S. Attorney of the 
approaching termination (either expiration of term, or revocation) of 
probation \\here a fine is a condition of probation and a balance remains 
unpaid. Unless the court directs otherwise, expiration of the term of 
probation cancels any unpaid balance of the fine. The U.S. Attorney may 
wish to discuss before the termination of probation, the desirability of 
extending the term to insure fine payment. When probation is revoked, 
resentencing may impose a new fine that is not a condition of probation. 
Where probation jurisdiction is transferred, the U.S. Probation Office 
will also notify the U.S. Attorney. 

D. Where a Judgment and Commitment Order provide& for a mixed 
sentence, i.e., probation on one count and a fine that is not a condition 
of probation on another count, the U.S. Probation Office and U.S. 
Attorney should coordinate their enforcement efforts. It is recommended 
that the U.S. Probation Office attempt collection during the term of 
probation and the U.S. Attorney collect the balance outstanding when 
probation is terminated. Similar coordination may insure that appearance 
bond forfeiture of probationers are collected during the term of 
probation. 

E. 'Ihe U.S. Attorney is responsible for the collection of fines or 
appearance bond forfeiture jt.rlgments from debtors on parole, even though 
they are under supervision of the U.S. Probation Office. Since the u.s. 
Probation Office has no enforcement authority where the fine is not a 
condition of probation, it usually is not feasible for the U.S. Probation 
Office to undertake collection. 'Ihe U.S. Attorney will inquire if the 
U.S. Probation Office desires to be notified of actions taken to collect a 
debt from a parolee under its supervision. 

F. 'Ihe U.S. Attorney's office and the U.S. Probation Office will 
support the fine enforcement activities of each other as discussed below. 

1. As mentioned, the U.S. Attorney can, upon request by the 
United States Probation Office, conduct discovery, garnishment, or 
execution against probationers \\ho are reluctant to pay their fines. 

2. Upon request by the U.S. Probation Office if it lacks 
canputerized record keeping equipnent, the U.S. Attorney will offer 
the Chief Probation Officer printouts showing payments of probation 
fine debtors in a format that i..Duld be a useful management tool. 
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3. Upon release from prison, parolees report initially to the 
U.S. Probation Office. If the parolee has an outstanding fine or 
bail bond forfeiture, he/she should be promptly directly to the U.S. 
Attorney's office to canplete a financial statement (OBD-Form 500). 

4. '!he U.S. Probation Office usually maintains the Probation 
Form-3 which contains the Social Security Number or FBI Number. '!his 
information is useful to the U.S. Attorney's collection unit for 
skip-tracing its unlocated fine debtors. 

5. If the U.S. Attorney's office expresses a need for financial 
information from a parolee's presentence report, the U.S. Probation 
Office will endeavor to obtain the material. 

6. If requested by the Chief Judge of the District Court, the 
Chief U.S. Probation Officer will supply to the Court and to the 
Administrative Office of United States Courts an annual report 
detailing the collection of criminal fines imposed as a condition of 
probation in the District; upon such request, the U.S. Attorney will 
supply to the Court an annual report detailing the collection of 
straight and stand-canmitted criminal fines in the District. 

G. '!he parties agree to confer on an ongoing basis, as necessary, to 
insure the effectiveness of criminal fine enforcement and to promote the 
criminal fine collection effort. 

Chief U.S. Probation Officer U.S. Attorney 
(District) (District) 

Chief, U.S. Attorney's 
Collection Unit 
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9-122.071 Information Request Letter to u.s. Probation Officer 

United States Attorney 
(District) 

United States Probation Office 
(District) 

Re: United States v. 
Court Number 

defendant 
Fine in amount of -----

Dear Sir or Madam: 

Please furnish this office with answers to the following questions 

about the above captioned case and return this letter. 

1. Is this fine a condition of probation? Yes. N:>. 

2. Will your office enforce the collection of this fine? Yes. N:>. 

3. N:tme of debtor's probation officer: --------------
4. Status of probation. Active. Inactive. 

If inactive, explain \\by. 
------------------~ 

5. rate of expiration of probation. ---------------
6. Amount of fine paid to date. $ as of (date) 

---- ---------
7. Ib you desire assistance from this office in the collection? 

Yes. N:>. 

8. lID.y carunents concerning this case? ---------------

9. Signature of Probation Officer. ----------------
Very truly yours, 

United States Attorney 

•u. s. GOVERllMENT PRINTING OFFIC>O : 19840- 421-593/10920 
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9-123.000 CO.STS OF PROSECUTICN 

28 u.s.c. §1918(b) provides: 

Whenever any conviction for any offense not capital is 
obtained in a district court, the court may order that 
the defendant pay the costs of prosecution. 

Under this statute, the imposition of costs is discretionary with the 
court. Numerous cases have upheld the power of the courts to impose costs 
against unsuccessful defendants in federal prosecutions. See, ~, In re 
Swan, 150 U.S. 637 (1893); United States v. American Theater Corp., 526 
~d 48 (8th Cir. 1975), cert. denied, 430 U.S. 938 (1977). However, in 
the absence of an award by the court, costs may not be taxed against a 
defendant. See Morris v. United States, 85 F. 73, 76 (8th Cir. 1911). 

Costs awards under 28 u.s.c. §1918(b) should not be oought as a matter 
of course, for they can often spawn pesky litigation and ultimately canµ:>und 
the Department's already vexatious criminal collection proolems. However, 
if the government has been caused great expense to prosecute a case, and it 
appears that a defendant is ct>le to pay, it is proper for the U.S. Attorney 
to recormnend to the court that costs be imposed. 

The decision to seek costs is left to the U.S. Attorney. He/she is in 
the best position to determine whether costs will be allowed by his/her 
courts, can be recovered fran the defendant and would be worth the investment 
of additional resources in any particular case. 

9-123.100 TAXATION OF COSTS OF PROSECtJrICN 

Once costs have been imposed, the procedural starting µ:>int for having 
them taxed against the defendant is Rule 54(d) of the Federal Rules of Civil 
Procedure. Rule 54(d) provides in relevant part that: 

Costs may be taxed by the clerk [of court] on one day's 
notice. On motion served within 5 days thereafter, the 
action of the clerk may be reviewed by the court. 

Pursuant to this Rule, costs of prosecution are initially taxed by the cl erk 
of court rather than the judge. It is to be noted, oowever, that the 
language of the Rule is permissive in nature and thus does not encroach on 
the court's inherent power to usurp this function for itself if it oo 
desires. 
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The taxation process is initiated by filing a duly verified bill of 
costs with the clerk. local rules generally prescribe the time p:riod in 
which the bill must be filed. If there are no local rules prescribing a 
time period, the bill should be filed within a reasonable time after entry 
of judgment. Failure to submit the bill on time may result in a dismissal 
of the government's action. See United States v. Pinto, 44 F.R.D. 357 (W.D. 
Mich. 1963). It \\OUld appear, however, that the time p:riod in which the 
cost bill must be submitted will not start running until all app:als fran 
the underlying prosecution have been disposed of. See United States v. 
Hoffa, 497 F. 2d 294 (7th Cir. 1974). Cf. Popeil Bros., Inc. v. Schick 
Electric Co., 516 F. 2d 772 {7th Cir. 1975). 

The submission of a bill of costs is made mandatory by the last 
sentence of 28 u .s.c. §1920 which directs that "a bill of costs shall be 
filed in the case and, up:>n allowance, included in the judgment or decree." 
28 u.s.c. §1924 prescribes the requisite form of verification to be 
submitted with the bill: 

Before any bill of costs is taxed, the party claiming 
any item of cost or disbursement shall attach thereto 
an affidavit, made by himself or by his duly authorized 
attorney or agent having knowledge of the facts, that 
such item is correct and has been necessarily incurred 
in the case and the services for which fees have been 
charged were actually and necessarily p:rforrned. 

The standard form bill of costs available in rrost clerks of court offices 
already contains the necessary verification. (See App:ndix I.) 

A copy of the verified bill of costs, with the time set for app:arance 
before the clerk, must be served on the defendant. Written dJjections to an 
item claimed may be made at this time or the defendant may await the time 
set for taxation to submit dJjections. Once the clerk's determination is 
made as to the costs allowable and taxable, either party may rrove within 5 
days pursuant to Rule 54(d) of the Federal Rules of Civil Procedure to have 
it reviewed, whereupon the allowance of costs becomes a de novo 
determination to be made by the court. See American Steel Works v. Hurley 
Construction Co., 46 F.R.D. 465 {D. Minn. 1969). 

If dJjections to the costs requested are filed with the clerk of court 
after his/her determination is made, the clerk is not required to consider 
the dJjections. See Lee v. United States, 238 F. 2d 341 {9th Cir. 1956). 
Moreover, although the 5-day period under Rule 54{d) of the Federal Rules of 
Civil Procedure is subject to enlargement, Rule 6 of the Federal Rules of 
Civil Procedure; United States v. One Ford Coupe, 26 F. Supp. 598 (M.D. Pa. 
1939) , if it is not enlarged, a rrot10n for review filed after 5 days will 
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usually be dismissed. See Lee v. United States, supra. A timely filing, 
however, is apparently not jurisdictional arrl the court, in its discretion, 
may entertain a tardy rrotion. See Bal.IlTl v. United States, 432 F. 2d 85 (5th 
Cir. 1970); United v. Kolesar, 3""'"i"3"F. 2d 835 (5th Cir. 1963). 

The action of the trial court in taxing costs is subject to rrodifica
tion or reversal on appeal only when it is shown that there was an cbuse of 
discretion or that the order of the court was otherwise erroneous action. 
See Farmer v. Arabian-American Oil Co., 379 U.S. 227 (1964). 

9-123.200 PRE~ISITES 'IO TAXATION 

9-123.210 Requirement of A Conviction 

28 U.S.C. §1918(b) is clear in its direction that costs may be imposed 
only when a conviction is dJtained. Thus, if a deferrlant is irrlicted on 
several counts, convicted as to some but acquitted on the others, he/she may 
not be required to pay costs relating to the counts on which he/she was 
acquitted. See United States v. Rosenbll.IlTl, 182 F. 2d 956 (7th Cir. 1950); 
United States-v. Miller, 223 F. 193 (S.D. Ga. 1915). 

There is some question as to whether costs incurred in a mistrial or in 
obtaining a conviction which is later set aside may be taxed against a 
deferrlant who is subsequently retried arrl convicted on the same charges. In 
United States v. Murphy, 59 F. 2d 734 (S.D. Ala. 1932), the deferrlant was 
brought to trial on three separate occasions. The first trial resulted in a 
conviction which was set aside, the second in a mistrial arrl the third in 
the deferrlant again being convicted. The court allowed costs which were 
apparently incurred in each of the three trials. A similar result occurred 
in Gleckrnan v. United States, 80 F. 2d 394 (8th Cir. 1935), cert. denied, 
297 U. S. 709 (1936). Neither of these cases, however, actually crldressed 
the question of whether otherwise allowable expenses incurred in previous 
proceedings might be taxed as costs of prosecution, for dJjections on these 
grounds to the taxation of the expenses as costs were not raised. In the 
only case directly confronting the issue, it was held that the separate cost 
of a mistrial could not be taxed against a subsequently convicted deferrlant 
where the mistrial was due solely to the jury's failure to agree upon a 
verdict. See United States v. Deas, 413 F. 2d 1371 (5th Cir. 1969). 

9-123.220 Requirement That Costs Be Incurred in the Prosecution of the Case 

28 u.s.c. §1918(b) also limits the recovery of costs to allowable 
expense which accrue during the course of the prosecution of a case. For 
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purposes of this section, a prosecution is ccmnenced after an indictment 
has been returned or an information has been filed. Consequently, fees and 
expenses which are incurred in preliminary hearings or in cbtaining an 
indictment :may not be taxed as costs of prosecution. See United States v. 
Briebach, 245 F. 204 (E.D. Ark. 1917). 

At the other errl of the spectn.nn, a prosecution terminates when final 
judgment is entered. However, only costs incurred at the trial level :may be 
assessed against a defendant. The award of costs to the United States which 
are incurred in the appellate process is proscribed by Rule 39 (b) of the 
Federal Rules of Appellate Procedure. Furthernore, costs incurred in appeal 
related hearings, al though within the jurisdiction of the district court, 
may not be taxed as costs of prosecution as this would penalize the 
defendant for exercising his/her right of appeal. See United States v. 
Hoffa, 497 F. 2d 294 (7th Cir. 1974). 

9-123.300 FEES AND EXPENSES TAXABLE 

The fees and expenses which may be taxed as costs of prosecution are 
set out in 28 U.S.C. §1920. This section was designed to be read with 28 
u.s.c. 1918(b) as well as any other statute calling for the imp:>sition of 
costs in criminal or civil :matters. See United States v. Procario, 361 F. 
2d 683 (2d Cir. 1966). 28 u.s.c. §1920 provides: 

A judge or clerk of any court of the United States :may 
tax as costs the following: 

1. Fees of the clerk and :marshal; 

2. Fees of the court rep:>rter for all or any p:i.rt of 
the stenographic transcript necessarily cbtained for 
use in the case; 

3. Fees arrl disbursements for printing arrl witnesses; 

4. Fees for exemplification and copies of p:i.pers 
necessarily dJtained for use in the case; 

5. Docket fees under section 1923 of this title; arrl 

6. Compensat i on of court appoint e d e xperts, 
compensation of interpreters, and salaries, fees, 
expenses, and costs of special interpretation 
services under section 1828 of this title. 
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9-123.310 Fees of the Clerk and Marshal 

The only fees taxable as costs of prosecution in this category are 
those chargeable by the United States Marshal under 28 u.s.c. §1921. The 
clerk's fees chargeable under 28 u.s.c. §1914 are either limited to civil 
actions or expressly made inapplicable to services performed on behalf of 
the United States. 

28 U.S.C. §1921 provides in pertinent part: 

Only the following fees of United States Marshals 
shall be collected and taxed as costs, except as 
otherwise provided: 

* * * 
For all services in a criminal case except for the 

surrm:>ning of witnesses, a sum to be fixed by the court 
not exceeding $25 where conviction is for a misdemeanor 
and not exceeding $100 where conviction is for a felony; 

* * * 
Under this section, Marshal's fees, other than those chargeable to surrm::>ning 
witnesses, are limited to a maximum of $100. Sumrrons fees are set at $2 for 
each subpoena or summons served, and 12 cents per mile for necessary travel 
incurred in serving or endeavoring to serve this process (except in the 
District of ColUIYbia). Like witnesses fees, at USAM 9-123.330, infra, these 
fees may only be taxed as costs if the witness actually testifies or it is 
otherwise shown that his/her testimony is material to the prosecution. See 
Kirby v. United States, 273 F. 391 (9th Cir. 1921), aff'd 260 U.S. 423 
(1922); United States v. Wilson, 193 F. 1001 (S.D. N.Y. 1911). 

28 u.s.c. §1921 encompasses all of the charges of Marshals that may be 
taxed as costs of prosecution. See United States v. Porrrnerening, 500 F. 2d 
92 (10th Cir. 1974), cert. deniea;-419 U.S. 1088 (1974), reh'g denied, 420 
U .s. 939 ( 1975). Consequently, such items as Marshal's per diem: , guard 
hire, toll fees incurred in transfX)rting prisoner witnesses arrl lodging 
expenses for prisoner witnesses are not allowable. See Pcmmerening, supra; 
United States ex rel Griffin v. McMann, 310 F. Supp-:-12 (E.D. N.Y. 1970). 
It would appear, however, that the lump sum of $25 and $100, because they 
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pertain to "all services in a criminal cases may include these am any 
other dl.arges not falling within the express provisions of the statute. 

9-123.320 Fees of the Court Reporter for All or Ant Part of the 
Stenographic Transcript Necessarily Cbtainedor Use in the 
Case 

The costs of a stenographic transcript of a witness' gram jury 
testimony may be taxed if necessarily cbtained for use in the case. This 
applies as well to copies of grand jury testimony furnished the deferrlant 
under the Jencks Act. See United States v. Parnnerening, 500 F. 2d 92 (10th 
Cir. 1974). 

The taxability of the costs of a trial transcript is a matter that has 
spawned a considerable amount of controversy. See generally, 6 Moore's 
Federal Practice, ,[54. 77 [7). One line of authority suggests that a tran
script cbtarned by the government for its avn use during trial is not 
"necessarily cbtained for use in the case" arrl consequently may not be taxed 
as an item of cost. See Firtag v. Gendleman, 152 F. Supp. 226 (D. o.c. 
1957). The other holdsthat the allowabillty or non-allowability of the 
costs of a trial transcript is a matter ccrnmitted to the sound discretion of 
the court. See United States v. Procario, 361 F. 2d 683 (2d Cir. 1966). 

In Procario, a case involving the taxation of costs against a defemant 
in connection with his conviction for income tax evasion, the court affirmed 
the allowance of $2,770.26 in stenographers' fees paid by the government for 
a daily copy of the trial transcript, stating that this item was well within 
the district court's discretion to tax as costs of prosecution. 

Fees expended for transcripts of depositions fall within this category 
of costs. See United States v. Kolesar, 313 F. 2d 835 (5th Cir. 1963). In 
civil cases:-t"he fact that a deposition is not received in evidence at the 
trial will not prevent taxation if its taking can be shown to have been 
reasonably necessary to a party's case. Koppinger v. Cullen Schlitz and 
Assoc., 513 F. 2d 901 (8th Cir. 1975). In a criminal case, a deposition may 
be taken only pursuant to a court order, whenever, due to exceptional 
circumstances of the case, it is in the interest of justice that the 
testimony of a prospective witness be taken. See Rule 15, Fed. R. Crim. P. 
It would appear, therefore, that a de}X)sition in a criminal case is 
necessarily cbtained for use in the case arrl that the transcript fee may be 
taxed as part of the costs of prosecution. 

In this connection, Rule 15 of the Federal Rules of Criminal Procedure 
provides that where a deposition is taken at the instance of the government, 
the court may direct that the expense of travel arrl subsistence of the 
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defendant and his/her attorney as well as the cost of the transcript shall 
be paid by the government. If the defendant is subsequently convicted, only 
the cost of the transcript may be recovered as the other expenses do not 
fall within the arrt>it of 28 U.S.C. §1920. 

9-123.330 Fees and Disbursements for Printing and Witnesses 

9-123.331 Non-Government Employee Witnesses 

The fees and expenses for non-government employee witnesses which may 
be taxed as costs of prosecution are set forth in 28 u.s.c. §1821. This 
section provides that a witness shall receive $30 for each day's attendance 
in any court, or before any person authorized to take his/her deposition 
pursuant to any rule or order of the court, including the time ~nt in 
going to and returning fran court, plus travel expenses at the rate of 20 
cents per mile for travel by private automobile and at the actual cost of 
transportation for travel by carmon carrier. Witnesses who attend at fX)ints 
so far reiroved fran their residence as to preclude return on a daily basis, 
are entitled to subsistence at the rate payable to government employees for 
official travel in the area. These fees are taxable as costs whether the 
witness appears voluntarily or pursuant to a subpoena. Furthermore, they 
are not restricted to the day the witness actually testifies, but may be 
recovered for each day the witness necessarily attends. See Bennett 
Chemical Co. v. Atlantic Cornrrodities, Ltd., 24 F.R.D. 200 (S.D. N.Y. 1959). 

A rule of judicial construction has arisen with respect to the maximum 
mileage allowance taxable as costs in civil cases. The rule is that the 
taxable mileage allowance of a witness who attends from out of the district 
is limited to 100 miles from the place of trial, which is the limit imposed 
by Rule 45(d)(1), of the Federal Rules of Civil Procedure for service of a 
subpoena. However, unlike in civil cases, the territorial limits for 
service of a subpoena in a criminal case is not restricted and consequently 
the 100 mile rule is inapplicable to costs irnp::>sed pursuant to 28 U.S. C. 
§1918(b). See F. R. Crim. P. 47, Gleckrnan v. United States, 80 F. 2d 394 
(8th Cir. 1935); cert. denied, 297 U.S. 709 (1936). 

9-123.332 Government Employee Witnesses 

A government employee may not receive fees for services as a witness on 
behalf of the United States or the District of Colurrbia. See 5 u.s.c. 
§5537(a). However, a government employee is entitled to travel expenses 
fran his/her agency when surrrnoned or assigned by his/her agency to testify 
or produce official records on behalf of the United States. See 5 u.s.c. 
§5751. If he/she testifies, or it is otherwise shown that his/her testirrony 

DECEMBER 28, 1984 
Ch. 123, p. 7 

1984 USAM (superseded)



UNITED STATES ATIDRNEYS' MANUAL 
TITLE 9--CRIMINAL DIVIS!~ 

is material to the case, these disbursements may be taxed as costs of 
prosecution against the convicted defendant. See United States v. 
Porrmerening, 500 F. 2d 92 (10th Cir. 1974); Gleckman v. United States, 80 
F. 2d 394 (8th Cir. 1935); cert. denied, 297 U.S. 709 (1936). 

With respect to the amount and administration of travel expenses payable 
to government employee witnesses, see 5 u.s.c. §§5701-5709 and USAM 3-2.400, 
et seq. --

9-123.333 Non-Testifying Witnesses 

When witnesses are subpoenaed but do not testify, the presumption is 
that their testimony was not material and that they were unnecessarily 
brought to court. Unless this presumption is rebutted, the fees of such 
witnesses are not taxable as costs of prosecution. See United States v. 
Lee, 107 F. 2d 522, 527 (7th Cir. 1939), cert. denied, 309 U.S. 659 (1940). 

Whether the testimony of a witness is material depends on the particular 
prcblems of proof associated with a case. The government bears the burden 
of showing the necessity for the presence of the witness if his/her 
attendance and/or travel fees are to be taxed against the defendant. In 
United States v. Hoffa, 497 F. 2d 294 (7th Cir. 1974), the court suggested 
that the required showing could be made by filing a statement of the 
non-testifying witness and a duly verified affidavit explaining why the 
witness' proposed testimony was necessary. See also Federal Savings and 
Loan Insurance Company v. Szarabajka, 330 F. Supp-:-1202 (N.D. Ill. 1971). 

9-123.340 Fees for Exemplification and Copies of Papers Necessarily 
Obtained for Use in the Case 

This category includes the reasonable expense of preparing maps, charts, 
graphs, drawings, photographs, photostats and notion pictures necessary for 
exemplification of matters before the courts. The expense of exhibits which 
merely corrcborate a witness' testimony, or are cbtained for convenience in 
preparation of trial, are not taxable as costs of prosecution. Similarily, 
the expense of printing trial briefs and memoranda will usually not be 
allowed. See generally, 6 Moore's Federal Practice, ,[54. 77 [6] (2nd ed. 
1974). 

9-123.350 Docket Fees Under 28 U.S.C. §1923 

28 U.S.C. §1923(a) provides in relevant part: 

Attorney's and proctor's docket fees in courts of the 
United States may be taxed as costs as follows: 
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$20 on trial or final hearing. • • in. • • criminal • • 
cases. 

* * * 
$2.50 for each deposition admitted in evidence. 

The fees which may be taxed as costs under this category are apparently 
unrelated to any actual expense incurred by the United States. The only 
prerequisites to having these fees taxed as costs of prosecution are that 
the defendant be convicted and, with respect to depositions, that they be 
admitted in whole or in part in evidence. 

It should be noted that other than the docket fees authorized under this 
section, attorney fees may not be taxed as part of the costs of prosecution. 
See United States v. Murphy, 59 F. 2d 734 (S.D. Ala. 1932}. 

9-123.360 Canpensation of Court Appointed Experts, Canpensation of 
Interpreters and Salaries, Fees, Expenses and Costs of Special 
Interpretation Services Under 28 u.s.c. §1828 

The only fees which would seem to be taxable under this category are 
those expended for expert witnesses appointed by the court pursuant to Rule 
706 of the Federal Rules of Evidence. Fees and expenses incurred for 
interpreters or special interpretation services are apparently not 
allowable as items of cost in criminal prosecutions. See 28 u.s.c. 
§§1827(g} and 1828(c}. 

9-123.400 N:N-TAXABLE COSTS 

Costs in criminal prosecutions are dependent wholly upon statutory 
provisions. See 20 Am. Jur. 2d, Costs, §100 at 79. Furtherrrore, statutes 
relating to costs are strictly construed and items to be taxed must fall 
within the express language of the statute. See United States v. 
Pcrrmerening, 500 F. 2d 92 (10th Cir. 1974}. Such items as jury fees, jury 
mileage, jury meals and lodging, bailiff's fees and the judge's traveling 
and maintenance expenses do not fall within the provisions of 28 u.s.c. 
§1920 and therefore may not be taxed as costs of prosecution. See Gleckman 
v. United States, 80 F. 2d 394 (8 th Cir. 1935}. Similarly, Marshal's per 
diem expenses and lodging expenses for prisoner witnesses are not 
authorized. See United States ex rel Griffin v. McMann, 310 F. Supp. 72 
(E.D. N.Y. 1970}. 

Other expenses which have generally been disallowed as items of cost 
include fees for expert witnesses in excess of the statutory allowance, 
Kirby LUITber Canpany v. Louisiana, 293 F. 2d 82 (5th Cir. 1961 }; 

DEX:EMBER 28, 1984 
Ch. 123, p. 9 

1984 USAM (superseded)



UNITED STATE'S A'l'IDRNEYS' MANUAL 
TITLE 9--CRIMINAL DIVISIOO 

attorney's travel expenses for taking of depositions, Kiefel v. Las Vegas 
Hacienda, Inc., 40 4 F. 2d 1163 (7th Cir. 1968), cert. denied, 395 U.S. 908 
(1969), reh 1g denied, 395 U.S. 987 (1969); costs of preparing lists of 
exhibits, Brookside Theater Corp. v. Twentieth Century-Fox Film Corp., 11 
F.R.D. 259, 265-266 (W.D. Mo • 1951), modified & aff1d. 194 F. 2d 846 (8th 
Cir. 1952); trial briefs, Kenny v. United States, 118 F. Supp. 907 (D. N.J. 
1954); loss of wages of a witness, Anderson v. Clear Ridge Aviation, 9 
F.R.D. 50 (D. Neb. 1949); in the absence of a court order, the expense 
incurred in the preparation of a rrodel, Johns Manville Corp. v. Cement 
Asbestos Products Co., 428 F. 2d 1381, 1385 (5th Cir. 1970). 

9-123.500 SIMILARITY 'IO TAXATICN OF CDS'I'S IN CIVIL CASES 

The foregoing includes a nurrber of citations to cases involving the 
taxation of costs in civil proceedings. Lest this be a matter of concern 
to the reader, it should be remerrbered that the fees arrl expenses taxable 
as costs in criminal cases are substantially the same as those taxable as 
costs in favor of the prevailing party in civil cases. See United States 
v. Procario , 361 F. 2d 683 (2d Cir. 1966). Indeed, given the dearth of 
reported decision5 dealing specifically with costs imposed pursuant to 28 
U.S.C. §1918(b), a resort to the wealth of civil authority on the subject 
of allCMable costs will often be necessary in determining whether a 
particular experrliture may properly be taxed as part of the costs of 
prosecution. 
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9-130.000 LABOR STATUTES GENERALLY 

9-130.100 INVESTIGATIVE JURISDICTION GENERALLY 

All criminal matters within USAM 9-130.000 through USAM 9-139.000 are 
investigated by the Federal Bureau of Investigation with the following 
exceptions: 

A. 29 u.s.c. §1131: Office of Employee Benefits Security, United 
States Department of Labor. See USAM 9-135.000 and USAM 9-136.020. 

B. 29 u.s.c. §439: Labor Management Services Administration, United 
States Department of Labor. See USAM 9-136.010. 

C. 29 u.s.c. §308a: Office of Employee Benefits Security, United 
States Department of Labor. See USAM 9-136.020 and USAM 9-135.000. 

D. 29 u.s.c. §216(a): Wage and Hour Division, United States 
Department of Labor. See USAM 9-139.201. 

E. 29 u.s.c. §461 and §463: Office of Elections and Trusteeships, 
United States Department of Labor. See USAM 9-139.600. 

F. 29 u.s.c. §502: United States Department of Labor. See USAM 
9-139.710. 

G. 29 u.s.c. §503: United States Department of Labor. See USAM 
9-139. 72f'. 

9-130.2bJ SUPERVISORY JURISDICTION 

Questions concerning the statutes included in this title should be 
referred to the Labor Unit of the Organized Crime and Racketeering Section 
of the Criminal Division with the following exceptions: 

A. 18 u.s.c. §1951: Extortion under color of official right or 
extortion by a public official through misuse of his/her office is 
supervised by the Public Integrity Section, Criminal Division. 

B. 18 u.s.c. §1951: Bank robbery, kidnapping, and airplane 
hijacking charged in ~onnection with 18 u.s.c. §1951 are supervised by the 
General Litigation and Legal Advice Section, Criminal Division. 
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9-130.300 CONSULTATION FOR USAM 9-130.000 TO 9-139.000 

Consultation with the Criminal Division is required (see USAM 
9-2.133) prior to initiating criminal prosecution in the following 
matters: 

A. 18 u.s.c. §1951: Extortion under color of official right or 
extortion by a public official through misuse of his/her office. See USAM 
9-131.030. 

B. 18 u.s.c. §1951: Cases arising out of labor disputes. See USAM 
9-131.030. 

C. 18 u.s.c. §1951: Robbery (if the local prosecutor has stated an 
objection to a federal filing). See USAM 9~131.030. 

D. 29 u.s.c. §504: Prohibited Service with Labor Unions and 
Employer Associations. See USAM 9-138.030. 

E. 29 u.s.c. §1111: Prohibited Service with Employee Benefit Plans. 
See USAM 9-138.030. 

F. 45 u.s.c. §152, Tenth and §180: Labor Disputes in the Railway 
and Airline Industries. See USAM 9-139.103. 
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9-131.000 18 u.s.c. §1951: THE HOBBS ACT 

The Hobbs Act, 18 U.S.C. §1951 (a), provides that: 

Whoever in any way or degree obstructs, delays, or 
affects commerce or the movement of any article or 
commodity in commerce, by robbery or extortion or 
conspires so to do, or commits or threatens physical 
violence to any person or property in furtherance of a 
plan or purpose to do anything in violation of this 
section shall be fined not more than $10,000 or 
imprisoned not more than twenty years, or both. 

The original Federal Anti-Racketeering Statute of 1934 (see 18 U.S.C. 
§420 (a) - (e) (1940)) (48 Stat. 979) proscribed substantially the same 
conduct as does the present Hobbs Act, with one notable exception. The 
original statute excepted from its coverage "the payment of wages by a 
bona-fide employer to a bona-fide employee." The Supreme Court in United 
States v. Local 807, 315 U.S. 521 (1942), construed this exception to 
countenance the use of violent and coercive means to achieve the status 
of "employee". However, after passing on the question, the Court noted 
that "[t]his does not mean that such activities are beyond the reach of 
federal legislative control." Id. at 536 

Congress responded, and, despite opposition by labor leaders, the 
Hobbs bill became law on July 3, 1946. The Hobbs Act was enacted 
specifically to circumvent the holding of Local 807 (91 Cong. Rec. 11900) 
and "to eliminate any grounds for future judicial conclusions that 
Congress did not intend to cover the employer-employee relationship." See 
United States v. Green, 350 U.S. 415, 419 (1956). 

The original Hobbs bill was introduced a scant three weeks after 
Local 807, supra, was announced. See Cong. Rec. 3101-2. The bill was 
passed by the House of Representatives April 9, 1943 (see Cong. Rec. 
3230), and after the Senate Judiciary Committee failed to report it out, 
it was again passed by the House on December 12, 1945. See Cong. Rec. 
11922. The Senate passed in on June 21, 1946 (92 Cong. Rec. 7308), and 
President Truman signed the Hobbs Act on July 3, 1946. See 92 Cong. Rec. 
10104. Finally, in June 1948 (62 Stat. 793), the Hobbs Act (see 18 u.s.c. 
§420 (a) - (e)) was renumbered and rephrased into its present~rm (see 18 
u.s.c. §1951). -

Although the Hobbs Act is not limited in its application only to 
labor-related extortion, Congress, at the time the bill was passed, was 
particularly concerned with the widespread illegitimate activities of 
certain labor unions. See 91 Cong. Rec. 11900-11922. The legislative 
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history of the Act lucidly portrays that the measure was not intended to 
interfere with labor's right to strike and picket peacefully or to take 
any other legitimate and peaceful concerted action. See 91 Cong. Rec. 
11900-11922. Congress' intent was to protect interstate commerce from 
robbery and extortion perpetrated by anyone--including union members. 
Representative Hobbs made the following observation as to the purpose of 
his bill: 

This bill is grounded on the bedrock principle that 
crime is crime, no matter who commits it; and that 
robbery is robbery and extortion extortion, whether or 
not the perpetrator has a union card. It covers 
whoever in any way or degree interferes with 
interstate or foreign commerce by robbery or 
extortion. 

See 89 Cong. Rec. 3217. 

On March 28, 1978, the United State Supreme Court decided United 
States v. Culbert, 435 U.S. 371 (1978), and reversed the holding of the 
Ninth Circuit Court of Appeals that although an activity may be within the 
literal language of the Hobbs Act, it also must constitute "racketeering" 
to be within the parameters of the Act. 

After a jury trial, Culbert was convicted of attempting to obtain 
$100,000 from a federally insured bank by means of telephoned threats of 
physical violence to the bank's president, in violation of the Hobbs Act 
(see 18 U.S.C. §1951). The Ninth Circuit, relying on United States v. 
YOkley, 542 F.2d 300 (6th Cir. 1976), reversed the Hobbs Act conviction, 
holding that the government, in addition to proving defendant's conduct 
comes within the language of the statute, must also prove undefined 
"racketeering" to constitute a Hobbs Act offense. 

The Supreme Court emphatically rejected the restrictive views of the 
Sixth and Ninth Circuits, and reaffirmed its own view of the comprehensive 
scope of the Hobbs Act. 

Our examination of the statutory language and the 
legislative history of the Hobbs Act impels us to the 
conclusion that Congress intended to make criminal all 
conduct within the reach of the statutory language. 
We therefore decline the invitation to limit the 
statute's scope by reference to an undefined category 
of conduct termed "racketeering." (See Culbert, supra 
at 380) 
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The effect of this holding is to remove a cloud of uncertainty with 
r~gard to Hobbs Act prosecutions in the Sixth and Ninth Circuits. ,The 
government no longer has to contend with the argument that it must allege 
and prove undefined "racketeering" as an element of a Hobbs Act 
prosecution. 

9-131.010 Investigative Jurisdiction 

Investigative jurisdiction of offenses under 18 U.S.C. §1951 is in 

the FBI . 

9-131.020 Supervisory Jurisdiction 

Supervisory jurisdiction over 18 U.S.C. §1951 generally is exercised 
by the Organized Crime and Racketeering Section (Labor-Management Unit), 
Criminal Division, with the following exceptions: Extortion under color 
of official right or extortion by a public official through misuse of 
his/her office is supervised by the Public Integrity Section, Criminal 
Division. Questions concerning the use of 18 U.S.C. §1951 in connection 
with robbery, bank extortion, airplane hijacking, and kidnapping should be 
directed to the General Litigation and Legal Advice Section, Criminal 
Division. 

9-131.030 Authorizing Prosecution 

In general, prior ~~orization is not necessary to institute 
prosecutions for violation of the Hobbs Act in those cases where there is 
evidence of actual or threatened use of force or violence. However, in 
the follow1ng circumstances the matter must be referred to . the appropriate 
section of the Criminal Division for consultation prior to the issuance of 
a complaint, return of an indictment, 'OrfTling of an information. See 
USAM 9-2.133. 

A. Extortion "under color of official right" or otherwise involving 
a public official's misuse of his/her office--Public Integrity Section; 

B. Cases not involving actual or threatened use of force or violence 
generally--Organized Crime and Racketeering Section (Labor-Management 
Unit); 

C. Cases arising out of labor disputes--Organized Crime and 
Racketeering Section (Labor-Management Unit); 
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D. Cases involving kidnapping--General Litigation and Legal Advi~e 
Section; 

E. Cases involving robbery generally--Organized Crime and 
Rac~eteering Section (Labor-Management Unit); 

F. Cases involving extortion or robbery of banks--General Litigation 
and Legal Advice Section; 

G. Cases involving extortion directed at airlines--General 
Litigation and Legal Advice Section. 

Criminal Division attorneys may be con~ulted at any stage during the 
investigation process . In this connection it should be noted that when 
requests are made by U.S. Attorneys for FBI investigation of a possible 
Hobbs Act violation, the FBI field offices will notify Washington, and the 
supervisor will often consult with the appropriate section before 
investigation is concluded. Any delay or other difficulties arising out 
of this procedure may be obviated by discussing the matter with the 
appropriate sections prior to initiating an investigation. 

9-131.040 Departmental Policies 

The Department of Just ice has two general po 1 ic ies restricting the 
use of the Hobbs Act in certain situations . 

A. The robbery provision of the statute is to be utilized only in 
instances involving organized crime or wide-ranging schemes, see USAM 
9-131.110, infra; and 

B. Prosecution should not occur where the only commerce affected is 
purely unlawful and no extraordinary circumstances exist, see USAM 
9-131.180, infra. 

The appropriate section of the Criminal Division should be consulted 
before prosecution is initiated in cases covered by these pol ic ies. See 
USAM 9-131.030, supra. 

9-131.100 DEFINITIONS 
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U.S. Department of Justice 

Executive Office for United States Attorneys 

Washington, D.C. 20530 

May 13, 1986 
(Expires October 13 1986) 

TO: Holders of United States ~t~orneys' Manual Title 9 

FROM: United States Attorneys' Manual Staff 
Executive Office for United States Attorneys 

Stephen s. Trott 
Assistant Attorney General 
Criminal Division 

RE: Consultation Prior to Prosecution 

NOTE: 1. This is issued pursuant to USAM 1-1.550. 
2. Distribute to Holders of Title 9. 
3. Insert in front of USAM 9-131.030. 

AFFECTS: USAM 9-131.030 

PURPOSE: This bluesheet describes changes in the 
procedure requiring consultation with the 
Criminal Division prior to prosecution of 
certain offenses. 

The following should replace the material at USAM 
9-131. 030: 

9-131.030 Consultation Prior to Prosecution 

Effective immediately consultation with the Criminal 
Division which is required prior to the commencement of 
prosecution under 18 u.s.c. §1951 will be limited to the 
circumstances listed below. In the following circumstances 
prior to the return of an indictment or the filing of an 
information consultation should be made with the appropriate 
Section of the Criminal Division indicated below and as set 
forth in USAM 9-2.133. 

A. Extortion "under color of official right" or 
otherwise involving a public official's misuse 
of his/her office - Public Integrity Section; 

B. Cases arising out of labor· disputes - Organized 
Crime and Racketeering Section (Labor Management 
Unit); and 

C. Cases where written approval by the Assistant 
Attorney General of the Criminal Division is 

BS #9.042 
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- 2 -

required before filing a count charging 
violation of the Hobbs Act by robbery. Such 
approval is required if the U.S. Attorney 
believes that the local prosecutor with 
responsibility for prosecuting a state robbery 
charge for the same basic offense objects to a 
federal prosecution of a defendant 
for Hobbs Act robbery because of a pending or 
imminent state prosecution. The views of the 
local prosecutor must be solicited and recorded 
in the file. The failure to obtain approval of 
the Assistant Attorney General prior to 
indictment will not affect the continuation of 
the prosecution unless the Department so orders. 
Requests for approval are to be processed 
through the General Litigation and Legal Advice 
Section. 

Criminal Di vision attorneys may be consulted at any stage 
during the investigation process. In this connection it should 
be noted that when requests are made by the United States 
Attorneys for FBI investigation of a possible Hobbs Act 
violation, the FBI field offices will in certain cases notify 
Washington and FBI headquarters may consult with the 
appropriate Section of the Criminal Division before 
investigation is concluded. Any delay or other difficulties 
arising out of this procedure may be obviated by discussing the 
matter with the appropriate Sections of the Criminal Division. 

~u.s. GOVERNMENT PRINTING OFFICE1 1986-491-51014o158 
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U.S. Department of Justice 

Executive Office for United States Attorneys 

Washington , D.C. 20530 

October 6, 1986 
(Expires March 6, 1987) 

TO: Holders of United States Attorneys' Manual Title 9 

FROM: United States Attorneys' Manual Staff 
Executive Office for United States Attorneys 

~illiam F. Weld 
Assistant Attorney General 
Criminal Division 

RE: Hobbs Act Approval 

NOTE: 1. This is issued pursuant to USAM 1-1.550. 
2. Distribute to Holders of Title 9. 
3. Insert a t end of USAM Title 9. 

AFFECTS: USAM 9-131.040; 9-131.180 

PURPOSE: This bluesheet rescinds the Division's policy against bas ing · 
Hobbs Act jurisdiction on illegal or illicit commerce. 

The following should be substituted f or the material at USAM 9-131.0 40: 

9-131.040 Departmental Policy 

The robbery provi sion of the statute is to be utilized 
only in instances involving organized crime or wide-ranging 
schemes. See USAM 9-131.110, infra. The appropriate 
section of the Criminal Division should be consulted before 
prosecution is initiated. See USAM 9-131.030, supra. 

Note: Strike USAM 9-131.180 paragraph three at page 27. 
A notice of permanent revision is forthcoming. 

BS # 9.048 
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9-131.110 Robbery 

The Hobbs Act defined robbery in 18 U.S.C. §195l(b)(l) as: 

... the unlawful taking or obtaining of personal 
property from the person or in the presence of 
another, against his will, by means of actual or 
threatened force, or violence, or fear of injury, 
immediate or future, to his person or property, or 
property in his custody or possession, or the person 
or property of a relative or member of his family or 
of anyone in his company at the time of the taking or 
obtaining. 

The legislative history of the Hobbs Act reveals that its definition 
of robbery was modeled after section 850 of the Penal Law of New York. 

[T]here is nothing clearer than the definitions of 
robbery and extortion in this bill . The 
definitions in this bill are copied from the New York 
Code substantially. 

See 91 Cong. Rec. 11900 (Statement of Representative Hobbs). 

While the statutory definition is posited in terms of "taking or 
obtaining" and no mention is made of aspiration or specific intent, the 
Hobbs Act has been construed as requiring these elements. See USAM 
9-131.130 and USAM 9-131.140, infra. In 1958 the Third Circuit held that 
the mere stopping of a truck on the highway without the taking of any 
property did not constitute a violation of the Hobbs Act: 

'Robbery' under the Hobbs Act is common law robbery, 
and robbery as defined by the New York Penal Laws and 
construed by the courts of that State. In order to 
establish commission of the crime the Government must 
prove forcible taking and carrying away with the 
specific intent to steal personal property taken from 
the person of another by violence or putting in fear, 
and with the intention to permanently keep the 
property so taken. 

See United States v. Nedley, 255 F.2d 350, 357 (3d Cir. 1958). See also 
"'E'S'Perti v. United States, 406 F.2d 148 (5th Cir. 1969); United StateSV.
Caci, 401 F.2d 664 (2d Cir. 1968); United States v. De Sisto, 289 F.2d 833 
~Cir. 1961); United States v. Caldarazzo, 444 F.2 d 1046 (7th Cir. 
1971); United States v. Pearson, 508 F.2d 595 (5th Ci r. 1975); United 
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States v. Hanigan, 681 F.2d 1127 (9th Cir. 1982); United States v. 
Jarrett, 705 F.2d 198 (7th Cir. 1983). 

As a matter of policy, the Department has restricted use of the 
robbery provisions of the Hobbs Act to cases which involve organized 
criminal activity or which are part of some wide-ranging scheme. The 
approriate section must be consulted before any action is taken in robbery 
cases under 18 U.S.C. §1951. See USAM 9-131.030, supra. 

9-131 . 120 Extortion and the Special Exception for Labor Disputes 

The Hobbs Act defines extortion in 18 U.S.C. §1951 (b)(2) as: 

. the obtaining of property from another, with his 
consent, induced by wrongful use of actual or 
threatened force, violence, or fear, or under color of 
official right. 

In the past, Hobbs Act prosecutions in the labor context have 
typically arisen out of two basic situations: 

A. Where the objective is a legitimate labor goal, e.g., a wage 
increase, but violence or the threat of violence is the means--;;y-attaining 
the goal; and 

B. Where the means employed are apparently legitimate, e.g., a 
peaceful strike, but the ultimate objective sought is wrongful (usually 
the personal enrichment of a union representative rather than the benefit 
of the workers he/she represents). 

The applicability of the Hobbs Act to the first situation has been 
eliminate by the United States Supreme Court in United States v. Enmons, 
410 U.S. 396 (1973). The Court ruled five to four to uphold the dismissal 
of an indictment charging four union members and officials with conspiracy 
to violate the Hobbs Act by means of extensive acts of violence against 
the property of an employer. The alleged purpose of the violence was to 
force the employer to agree to the union's proffered collective bargaining 
agreement calling for higher wages and other monetary benefits. While 
holding that the Hobbs Act properly reaches situations where union 
officials use threats of force or violence against employers as a means of 
extorting personal payoffs or wages for unwanted and fictitious services, 
the Court concluded that the Act does not apply to instances where force 
is used to achieve legitimate labor objectives such as higher wages for 
genuine services which the employer seeks. 
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In determining that the statute proscribes only those instances where 
actual or threatened force or violence is used to obtain illegitimate 
labor objectives, the Court noted that the term "wrongful" found in the 
definition of extortion has meaning only if the alleged extortionist has 
no lawful claim to the property which he/she seeks to obtain. See Enmons, 
supra at 400. Although the Court's interpretation of the term "wrongful " 
might have resulted in an application of the Enmons rationale outside the 
field of labor disputes, the lower courts have rejected a general "claim 
of right" defense beyond the context of labor-management relations. See 
~' United States v. Cerilli, 603 F.2d 415, 419 (3d Cir. 1979); United 
States v. French, 628 F.2d 1069 (8th Cir. 1980); United States v. 
Porcaro, 648 F.2d 753 (1st Cir. 1981); United States v. Thordarson, 646 
F.2d 1323 (9th Cir. 1981); United States v. Warledo, 557 F .2d 721 (10th 
Cir. 1977); United States v. Zappala, 677 F.2d 264 (2d Cir. 1982). 
Consequently, a defense of "legitimate claim" has been rejected where the 
non-labor defendant asserted a contractual right to business property 
which he/she attempted to coerce from the victim. The Porcaro court 
expressly refused to expand Enmons outside the labor strike violence 
setting, stating "we ••• find no basis for extending Enmons to protect 
from Hobbs Act prosecution the use of force and threats to resolve a 
contractual dispute among businessmen." See United States v. Porcaro, 
supra, at 268-69, rejecting a "good faith claim" to repayment of a debt as 
a defense to extortion among businessmen in view of "Congress' express 
intent to incorporate the traditional state law of extortion." 

The appellate courts have also considered and refined the 
interpretation of the term "wrongful" in cases involving labor-management 
disputes. These decisions have tended to narrow the parameters of the 
Enmons exception to the Hobbs Act. See USAM 9-131.170, infra. However, 
great care should be exercised when dealing with the Hobbs Act in the 
labor context and the Criminal Division should be consulted at an early 
stage. See USAM 9-131.030, supra. 

9-131.130 Property 

A substantive violation of the Hobbs Act requires a showing that the 
requisite impact on interstate commerce was effected by means of robbery 
or extortion. The statute also proscribes interference with commerce by 
means of conspiracy or attempting to commit robbery or extortion, as well 
as threatening or committing physical violence pursuant to a plan to rob 
or extort. Since robbery and extortion are the only means of affecting 
interstate commerce that the Hobbs Act comprehends, every such violation 
must necessarily involve the appropriation or attempted appropriation of 
another's "property." 
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The Act's definition of robbery speaks in terms of obtaining the 
personal property of another. Thus, like common law robbery, the Hobbs 
Act requires that the property involved be tangible personal property 
which is capable of asportation. See USAM 9-131.110, supra. However, the 
Act's definition of extortion is couched in broad language of "obtaining 
property." This definition was derived from New York's extortion statute 
and the term "property" under the statute has been interpreted "to embrace 
every species of valuable right and interest and whatever tends in any 
degree, no matter how small, to deprive one of the right, or interest, 
deprives him of his property." See People v. City Prison, 145 App. Div. 
861, 130 N.Y. Supp. 698, 700 (1911). Although money is the usual object 
of an extortion, other "property" is sufficient under the Act. In United 
States v. Green, 350 U.S. 415 (1956), the Supreme Court upheld a 
conviction under an indictment charging the defendant union official with 
extorting an employer's "money, in the form of wages to be paid for 
imposed, unwanted, superfluous and fictitious services." Wages of this 
type, therefore, fall within the "property" subject to extortion under the 
Hobbs Act. 

The Second Circuit has ruled that the obtaining of intangible 
property by coercive means can constitute extortion. United States v. 
Tropiano, 418 F.2d 1069 (2d Cir. 1969). In holding that the right to 
solicit business in a particular geographical area constitutes "property" 
for purposes of Hobbs prosecutions, the Tropiano court noted that: 

The concept of property under the Hobbs Act, as 
devolved from its legislative history and numerous 
decisions, is not limited to physical or tangible 
property or things, but includes, in a broad sense, 
any valuable right considered as a source or element 
of wealth and does not depend upon a direct benefit 
being conferred on the person who obtains the 
property. 

~' at 1075-76 (citing cases). 

See also, Bianchi v. United States, 219 F.2d 182 (8th Cir. 1955) (rights 
under construction contract); Carbo v. United States, 314 F.2d 718 (9th 
Cir. 1963) (one half interest in a professional boxer); Battaglia v. 
United States, 383 F.2d 303 (9th Cir. 1967) (space in a bowling alley for 
coin operated pool table; United States v. Nadaline, 471 F.2d 340 (5th 
Cir. 1973) (business accounts and unrealized profits resulting from 
forebearance to hire particular sales representative); United States v. 
Santoni, 585 F.2d 667 (4th Cir. 1978) ("right to make a business decision 
free from outside pressure wrongfully imposed," ~, the award of a 
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subcontract at the request of a public official and under the threat of 
economic harm); United States v. Zemek, 634 F.2d 1159, 1173-1174 (9th 
Cir. 1980) (right to make business decision and to solicit business free 
from wrongful ·coercion, i.e., the good will and customer revenues of 
competing business); Unit;d"States v. Local 560, 550 F. Supp. 511 (D. 
N.J. 1982) (rights of labor union members with respect to internal union 
affairs as guaranteed under federal labor law). 

9-131.140 "Obtaining" Property 

An initial question presented in many potential Hobbs Act cases is 
whether the defendant has "obtained" the property of the victim. To 
obtain the property of another generally involves some reciprocity, that 
is, there must be both a giving up and a taking, see People v. 
Squillante, 185 N.Y.S. 2d 357 (Sup. Ct. 1959). Where extortion is the 
method of obtaining property, it is not necessary that the defendant 
making the extortionate demand himself/herself receive the benefit of 
h is/her extortion. For example, it would constitute a violation of the 
statute for a union officer to threaten an employer with a work stoppage 
unless he/she paid a sum of money to a third person. See United States v. 
Provenzano, 334 F.2d 678 (3d. Cir.), cert. denied, 380-U.s. 915 (1965). 
The relationship (or lack thereof) between the defendant making the threat 
and the person receiving the property will, of course, be relevant at 
trial in order to establish a mot ive of the defendant, but it is not an 
element of the offense that the defendant himself/herself receive even an 
indirect benefit. 

It is necessary, however, that some benefit be conferred and that the 
defendant so intend. For example, it would not be a violation of the 
Hobbs Act merely for a union official to threaten a strike unless the 
employer stopped doing business with a certain supplier, but it would be a 
violation if the purpose of the threat (as distinguished from its result) 
were to force the employer to do business or increase his/her business 
with one or mor~ other suppliers. Cf., Battaglia v. United States, supra. 
Of course, a classic violation woula-B'lso exist if the official's power to 
cause the employer to refuse to deal with the supplier were used as a 
weapon to coerce the supplier to deliver his/her property to the 
defendant. 

The Second Circuit's treatment of the "obtaining of property from 
another" element of the Hobbs offense requires comment. In United States 
v. Glasser, 443 F.2d 994 (2d Cir.), cert. denied, 404 U.S. 854 (1971), the 
Second Circuit upheld the conviction~a glazier's union officer under 
Count I of an indictment which charged, in the court's words, that the 
defendant entered into 

MAY 8, 1984 
Ch. 131, p. 9 

1984 USAM (superseded)



UNITED STATES ATTORNEYS' MANUAL 
TITLE 9--CRIMINAL DIVISION 

a conspiracy to interfere with interstate commerce by 
spraying a special type of acid on, and thus causing 
damage to, windows which had been installed by 
nonunion glaziers, thereby having an extortive effect 
on (a) the nonunion installers of such glass, (b) the 
owners of shops requiring installation of such glass, 
and (c) the insurance companies which insured the 
windows, because, after these incidents of spraying, 
Glasser allegedly sent lists of unionized glaziers to 
the insurance companies. 

Id. at 997. 

In response to the defendant's argument that the "obtaining of 
property from another" test of the Hobbs offense was not satisfied, the 
court stated that "[t]he insurance companies and the store owners both 
suffered direct financial harm resulting from the cost of replacing the 
ruined windows and paying escalated insurance premiums." Id. at 1007. 
Further, the court noted that "[t]he nonunion glaziers whose installation 
were destroyed also suffered damage. • • for they we re deprived of the 
right to seek future plate glass installation contracts." Id. 

The court's analysis of the defendant's conduct as it related to the 
insurance companies and the nonunion glaziers is correct. The destruction 
of the windows and the defendant's suggestion to insurance companies that 
the replacement be performed by specific union shops constituted an 
appropriation of the replacement price of the windows by means of a threat 
of violence, i.e., an implicit threat of continued destruction of nonunion 
glass. Similarly, the systematic destruction of nonunion glass 
installations and the defendant's subsequent suggestions to store owners 
and insurance companies regarding replacement clearly communicated the 
intended message to the nonunion glaziers that it would be useless to 
solicit business in areas of union jurisdiction. Thus, the defendant 
appropriated, for the benefit of his/her union, the right of the nonunion 
glaziers to do business in certain areas and with certain customers. 

The court's reference to "escalated insurance premiums'' as the 
property extorted from the store owners necessitates some comment. It 
must be remembered that extortion is a "larceny-type" offense which 
requires that the defendant intend to obtain the victim's personal 
property by means of actual or threatened force, violence or fear. It 
requires not only that the victim be deprived of his/her property but also 
that the defendant obtain that property, directly or indirectly, or that a 
person intended by the defendant obtain the property. Consequently, it is 
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submitted that the increased premiums resulting from the destruction of 
the windows is analytically irrelevant for purposes of this Hobbs Act 
prosecution. Increased premiums cannot be considered extorted or 
appropriated property because the increased premiums were merely an 
incidental effect of the destruction and were not intended by the 
defendant. The defendant obviously did not intend to benefit the 
insurance companies by allowing them to collect higher premiums. 

The Glasser court's emphasis on the victim's loss, without 
concomitant analysis of gain intended by the defendant, is misleading. An 
extortion count cannot be predicated simply on the fact that the defendant 
caused his/her victims to part with valuable property or property rights. 
It cannot be overemphasized that extortion is a "larceny-type" offense 
which requires not only a giving up of property by the victim, but also 
a taking by the defendant for the benefit of himself/herself or some third 
person intended by him/her. 

In light of the foregoing, Glaser should not be cited as aut~ori ty 
for the proposition that the Hobbs Act extortion offense is complete when 
the victim parts with his/her property as the result of the defendant's 
coercion. 

9-131.150 Actual or Threatened Force or Violence 

The gravaman of the extortion offense under the Hobbs Act is coercion 
for the purpose of obtaining another's property. This coercion may be in 
the form of actual violence to the victim's person or property. Most 
often, however, the coercion manifests itself in the form of threats 
(express or implied) to do violence to the victim's person or property. 
See United States v. Sweeney, 262 F.2d 272 (3d Cir. 1959). Whether the 
victim is coerced into giving up his/her property by physical compulsion 
or because of a reasonable fear of violence and injury to his/her person 
or property, the Act is violated. In cases involving extortion . "under 
color of official right," however, th.e coercion is deemed to be inherent 
in the official's office, and no proof of threats or violence is required. 
See United States v. Kenny, 462 F.2d 1205 (3d Cir.), cert. denied, 409 
U.S. 914 (1972); United States v. Crowley, 504 F.2d 992 (7th Cir. 1974); 
United States v. Price, 507 F.2d 1349 (4th Cir. 1974). 

9-131.160 "Fear" 
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9-131.161 Scope of the Definition 

The term "fear" as used in the definition of extortion not only 
encompasses fear of violence but also fear of damage or injury to the 
victim's business. It is well settled that the wrongful use of fear of 
economic loss is a sufficient "fear" for purposes of extort ion under the 
Hobbs Act. See Stirone v. United States, 361 U.S. 212 (1960); United 
States v. Battaglia, 394 F.2d 304 0th Cir. 1968); United States v. 
Pranno, 385 F.2d 387 0th Cir. 1967); United States v. Sopher, 362 F.2d 
523 (7th Cir.), cert. denied, 385 U.S. 928 (1966); United States v. 
Kramer, 355 F.2d ~7th Cir. 1966); United States v. Provenzano, 334 
F.2d 678 (3d Cir.), cert. denied, 380 U.S. 915 (1965); Cape v. United 
States, 283 F.2d 430---c9"th Cir. 1960); United States v. Palm""°IOtti, 254 F.2d 
491 (2d Cir. 1958); United States v. Floyd, 228 F.2d 913 (7th Cir.), cert. 
denied, 351 U.S. 938 (1956); United States v. Varlack, 225 F.2d--'66°5 
(2d Cir. 1955); United States v. Dale, 223 F.2d 181 (7th Cir. 1955); 
Callanan v. United States, 223 F.2d~(8th Cir.), cert. denied, 350 U.S. 
862 (1955); Bianchi v. United States, 219 F.2d 18"2"18th Cir.), cert. 
denied, 349 U.S. 915 (1955); Hulahan v. United States, 214 F.2d 441----rBth 
Cir.), cert. denied, 348 U.S. 856 0954); United States v. Compagna, 146 
F.2d 524(2d Cir.), cert. denied, 324 U.S. 867 (1945); Nick v. United 
States, 122 F.2d 660 (8th Cir.), cert. denied, 314 U.S. 68~41). 

In addition, the nature of the defendant's conduct may be such that 
it can be reasonably interpreted as creating a continuing fear in the mind 
of the victim. For example, in United States v. Addonizio, 451 F.2d 49 
(3d Cir. 1972), after construing an indictment charging sixty-five 
substantive violations of the Hobbs Act, the court held that there was 
ample evidence ind i cating that the victim's fear was a continuing one and, 
hence, "[i]t was not necessary for the Government to prove a separate 
extortionate demand for each count." Id. at 60, citing, United States v. 
Tolub, 309 F.2d 286 (2d Cir. 1962). 

Fear of economic loss may include fear on the part of a business
person of being denied an opportunity to obtain business. See, e.g., 
Addonizio, supra (fear of not being awarded city contracts if customary 
kickbacks not paid to city officials); United States v. Hathaway 534 F., 
2d 386, 394-96 (1st Cir. 1976) (fear of lost business opportunities unless 
payments to public officials were paid); United States v. Brecht, 540 F.2d 
45, 51 (2d Cir. 1976) (business supplier's fear of loss of ability to 
compete successfully for subcontracts if corporate employee not paid 
kickback). 

It is also noteworthy that the fear of economic loss whi ch provides 
the basis of a Hobbs Act extortion may be induced, not only by wrongful 
threats of strikes and work slow downs, but also by threats of violence 
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and force to the victim's business property or employees. In United 
States v. Iozzi, 420 F.2d 512, 515 (4th Cir. 1970), 

[W]e hold that obtaining money through the fear of 
economic injury induced by threats of violence or 
force constitutes extortion under the Act. 

9-131.162 Reasonableness of the Fear 

The victim's fear of violence or of economic loss must be a 
reasonable one if it is to be the basis of an extortion under the Hobbs 
Act. See Carbo v. United States, 314 F.2d 718 (9th Cir.), cert. denied, 
377 u.S:-953 (1964); United States v. Tolub, supra; Cape v. lfriTted States, 
supra; Callanan v. United States, supra; Bianchi-v.- United States, 
219 F.2d 182 (8th Cir.), cert. denied, 349 U.S. 915 (1955); United States 
v. Compagna, supra; Nick v. United States, supra. The reasonableness of 
the fear is usually manifest in cases where there is a direct threat of 
violence. Direct evidence as to the nature of the violence threatened or 
the existence of a conspiracy will generally support a jury's inference 
that the victim's fear was real and reasonable. To prove attempted 
extortion, it is necessary to prove only an attempt to instill fear. See 
Carbo v. United States, supra, at 740-41. This principle is paticularly 
helpful in situations where the victim is cooperating with the government 
at the time of the alleged extortion attempt. See,e.g., United States v. 
Gambino, 566 F.2d 414, 419 (2d Cir. 1977) (whetherornot an undercover 
government agent could be put in fear as a victim of extortion was 
irrelevant to an "attempt to instil 1 fear"). 

On the other hand, because subtle extortions are covered by the Hobbs 
Act, the government need not show that the fear was the direct consequence 
of the threat of economic loss or that the vie t im personally feared the 
extortionist provided that the circumstances indicate that the threat is 
reasonably calculated to instill fear in the victim. See, e.g., United 
States v. Quinn, 514 F.2d 1250, 1266-67 (5th Cir. 1975) "'fS'Olicitation of 
employer, who was cooperating with government agents, to make contribution 
to church day care center under threat of labor picketing); United States 
v. Duhon, 565 F.2d 345, 351-353 (5th Cir. 1978), where it was held that 
the fear of economic harm caused by current labor picketing and by the 
anticipated repetition of property damage experienced during an unrelated 
labor dispute several years earlier were a sufficient basis for concluding 
that the employers were "simply planning for an inevitable demand for 
money" when they agreed to offer a union leader $5,000 to remove the 
pickets prior to meeting with him/her. 
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It is well settled in Hobbs Act prosecutions that evidence of the 
victim's state of mind is admissible as bearing upon the reasonableness of 
his/her fear. Extortion involves a state of mind as an element of an 
offense under the Act. Unless there is ome form of compulsion (either 
physical or fear) there is no crime under the Act. It was, therefore, 
essential to show that such payment was under compulsion. The existence 
of this compulsion might be proved in several ways but one proper way is 
to show the state of mind under which the committee acted. See United 
States v. Stirone, 311 F.2d 277, 280 (3d Cir.), cert. denied, 372 U.S. 
935 (1963), quoting Nick v. United States, at 641, supra. 

The victim of an extortionate conspiracy in Carbo v. United States, 
supra at 727, testified that one of the defendants threatened him/her by 
saying: "When I mean to get you, you are going to be dead, ••• We will 
have somebody out there to take care of you." Further, the trial judge 
admitted testimony of the victim to the effect that the victim knew one of 
the defendants was an "underworld" person and a "strongarm" person. Id. 
at 740. While the general rule is that evidence of a defendant's evil 
character, disposition or reputation is not admissible because of its 
inherently prejudicial nature, the court of appeals held that it is proper 
to introduce proof of the defendant's reputation (with a proper 
instruction) for the limited purpose of showing the victim's state of mind 
and reasonableness of his/her fear. The instruction approved by the Carbo 
court reads in pertinent part as follows: 

Now, it is contended here by the Government that this 
witness Leonard [victim] was put in fear of Mr. Sica 
[defendant] and I think they are entitled to show or 
have Mr. Leonard tell why he was afraid and to look at 
the situation to see if it was one which was 
reasonably calculated to produce that fear. But the 
reputation of Mr. Sica per se is not before you, 
except in this limited way. 

See Carbo, supra, at 742, note 35. 

The court's rationale is best expressed by the following passage: 

The question is not whether the United States may use 
Sica's reputation as a sword against him, but whether 
he may himself make use of it as a shield to immunize 
himself from proof of the means by which the 
conspirators planned to frighten their victims into 
submission. If he may, then all who are known to live 
by violence are free to extort by the tacit threat of 
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violence conveyed by their reputations; for the 
reasonableness of the resulting fear, as determined by 
its cause, may not be presented to the jury. 

We cannot accept this result as a sound balance of the 
conflicting interests involved. 

Carbo, supra, at 741 (emphasis added). 

Similarly, the victim's state of mind may be shown by the victim's 
own testimony at trial. See United States v. Stirone, supra; Bianchi v. 
United States, supra. The trial judge's instruction in Bianchi read in 
part: 

I say to you that this testimony was admitted solely 
for the purpose of showing the state of mind of the 
party or parties speaking, with reference to why money 
would be paid, if you find any was paid, as charged in 
the indictment, and if you find this testimony did 
show a state of mind, then you can consider it for 
that purpose only, and for no other purpose in this 
case. 

See Bianchi, supra, at 192. 

Accordingly, the existence and reasonableness of the victim's fear 
may be evidenced by statement he/she made to third parties. Such evidence 
is admissible under the well recognized "state of mind" exception to the 
hearsay rule. See United States v. Stirone, supra; United States v. 
Kennedy, 291 F.2d 457 (2d Cir. 1961). 

In United States v. Tolub, 309 F.2d 286 (2d Cir. 1962), the court of 
appeals held that there was sufficient evidence showing the reasonableness 
of the victim's fear of economic loss. The court cited the victim's 
testimony to the effect that he was "overwrought" (Id. at 288), "awed and 
upset" (Id. at 289), as evidencing the existence of his/her fear of 
economic lOss. The court noted the evidence showed that the defendant was 
the business agent of the union and could see his power "to cause 
slowdowns and stoppages, even though, such slowdowns were not approved by 
the union" (Id. at 289) and, hence, there was ample evidence from which 
the jury could infer that the victim's fear was a reasonable one. 

While the victim's testimony is generally admissible as bearing on 
the reasonableness of his/her fear, his/her testimony is not necessary as 
a matter of law. In United States v. Delutro; 435 F.2d 255 (2d Cir. 
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1970), the defendant was convicted of violating the federal loansharking 
statute (see 18 U.S.C. §894), as well as the Hobbs Act. The defendant's 
appeal waSJ)ased on the fact that the government failed to establish the 
corpus delicti of the Hobbs offense out of the mouth of the victim in that 
the victim of the extortion denied at trial that any threats were made or 
that he/she was ever put in fear. The Second Circuit held that the record 
disclosed sufficient proof of the use of "extortionate means" by the 
defendant to justify the jury's guilty verdict. Id. at 256-57. The court 
held that independent of the victim's testimony there was reliable 
evidence justifying a finding of "an implicit threat of violence." This 
evidence consisted of: (1) the admission of a tape recording of the 
conversation between the defendant and the victim containing the alleged 
implicit threat; (2) testimony of two FBI agents regarding statements made 
by the victim to them that the defendant was "vicious," (Id. at 256), 
that the victim "could get killed" (Id. at 256) and that th-;-victim once 
met with the defendant without telling the FBI because he/she was afraid 
for his/her life and the lives of his/her family (_.!i. at 256); and (3) the 
testimony of the FBI agent who observed the victim's physical actions 
during the conversation with the defendant. 

Thus, the court rejected the appellant's contention that the use of 
extortionate means must be established by at least some testimony from the 
alleged victim. The court noted that if the appellant's argument were 
accepted, "then the purpose of the statute could easily be nullified by 
terrorizing the victim" (_.!i. at 256) and silencing him at trial. 

9-131.170 "Wrongful" Use of Actual or Threatened Force, 
Violence, or Fear 

In United States v. Enmons, 410 U.S. 396 (1973), the Supreme Court, 
by a five-to-four vote, held that the Hobbs Act does not reach the actual 
or threatened use of violence directed at the obtaining of "legitimate 
labor objectives" or economic benefits which can otherwise be lawfully 
obtained by collective bargaining. The Court reasoned that the word 
"wrongful" in the statutory term, "wrongful use of actual or threatened 
use of force, violence, or fear," had meaning only if it were interpreted 
to limit the statute's coverage to those instances where the alleged 
extortionist had no lawful claim to the property which he/she sought to 
obtain. In the context of labor-management disputes, the Court 
specifically noted violent demands on employers for personal payoffs or 
wages for unnecessary and fictitious services as examples of "wrongful" 
claims by union officials. However, since the property demanded and 
sought to be obtained in Enmons--higher wages and employment benefits 
during the course of a violent, but otherwise lawful strike--was a 
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legitimate objective of collective bargaining, the Court found that the 
Act's prohibitions on extortion did not apply to the facts in Enmons. 

The Court had earlier held that the coercion of wages for 
unnecessary and fictitious services could be prosecuted by the Hobbs Act 
in United States v. Green, 350 U.S. 415 (1956). Such wage demands were 
the primary reason for the Hobb Act's enactment and were later made 
"unfair labor practices" prohibited by the Taft - Hartley Act as wage 
exactions for "services which are not performed or not to be performed." 
See 29 U.S.C. §158 (b)(6). 

Subsequent to Enmons, supra, lower federal courts have considered 
the parameters of the Enmons decision and what constitutes an 
"illegitimate labor objective" for purposes of the Hobbs Act. In United 
States v. Stofsky, 409 F. Supp. 609, 614-617 (S.D.N.Y. 1973), aff'd on 
o t her grounds, 527 F.2d 237 (2nd Cir. 1975), cert. denied, 429 U.S. 819 
(1976), union officials were charged with the wrongful use of violence to 
persons and property in connection with a scheme to close down non-union 
furrier businesses, which were accepting sub-contract work from union 
shops, and to thereby deprive the non-union shops of property in the form 
of their right to solicit business and operate their shops free from 
wrongful interference. The government argued that such pressure against 
neutral third parties in a labor dispute was an unfair labor practice 
under the Taft-Hartley Act and therefore not in pursuit of a legitimate 
labor goal. However, prosecution ultimately could not be pursued under 
this theory in light of the district court's observation that as valid as 
the government's argument might be with respect to any other industry, 
the Taft-Hartley Act's exemption of the garment industry from its 
secondary boycott provisions nullified the "wrongful" nature of the 
alleged claims on the non-union shops. 

Accordingly, as a result of the Enmons decision, the success of 
Hobbs Act prosecutions in connection with labor disputes may depend on 
the disparate treatment afforded different industries and economic 
interests by federal labor law. These differences may have no 
relationship to whether disputes in these industries may be accompanied 
by violent injury to persons and property. For example, union organizing 
of employees in the construction industry may generally occur before any 
employees are employed by means of a "pre-hire" agreement between an 
employer and a labor union relating to the contracting or subcontracting 
of construction work by union members. See 29 U.S.C. §158 (e). In other 
industries, demands on an employer tha""the/she enter into collective 
bargaining with a representative of his/her employees are permitted only 
after a showing of support for the union among the employees. See 29 
U.S.C. §158 (a)(3) and 159. See also, United States v. Jacobs, 54~.2d 
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18 (7th Cir. 1976), cert. denied, 431 U.S. 929, noting a distinction 
between legitimate demands for recognition by a union authorized to 
represent the required number of employees and similar demands on behalf 
of a union without the requisite authority and showing of interest among 
non-construction employees for purposes of an investigation under 18 
u.s.c. §1951. 

In United States v. Russo, 708 F.2d 209 (6th Cir. 1983), the Sixth 
Circuit held that the use of fear was "wrongful 11 for purposes of Hobbs 
Act extortion where corporate officials threatened trucking employees 
with economic loss of their jobs, unprofitable truckloads, and loss of 
equity in their trucks unless the employees paid the employer's 
contributions for health and welfare and pension benefits. The court 
found that the defendant company officials had no lawful claim to the 
payments because the existing collective bargaining agreement expressly 
required the employer to make the contribution payments rather than the 
employees. Thus, the Court relied on the contract between the employer 
and the union to establish a wrongful objective outside the Enmons labor 
exception. 

In United States v. Wilford, 710 F.2d 439 (8th Cir. 1983), the 
Eighth Circuit relied on a different theory in upholding the Hobbs Act 
convictions of four union officials who had obtained for their union one 
month's dues and initiation fees from transient out-of-state truckers as 
a pre-condition to unloading cargo at a construction site. On appeal, 
defendant's argued that their actions were legitimate labor objectives 
under Enmons because they were merely 1) enforcing their rights under a 
collective bargaining agreement with the construction contractor and/or 
2) soliciting membership in the union and organizing non-union truckers. 
The court found that there was sufficient "evidence to support the jury's 
conclusion that these were not the defendants' true objectives." Id. at 
444. The opinion noted that the jury had also convicted each defendant 
of demanding and accepting an illegal unloading fee in violation of 
section 302 of the Taft-Hartley Act (29 U.S.C. §186(b)(2)). Moreover, 
the court also relied on the Taft-Hartley Act's civil proscription 
against forcing self-employed persons to join a labor union in 29 U.S.C. 
§158(b)(4)(ii)(A). Accordingly, the Wilford court in part looked to 
federal labor law outside the Hobbs Act to make the determination as to 
whether the defendant labor union officials' actions were "wrongful," and 
on that basis permitted a jury's specific rejection of asserted l awful 
objectives. 

The Wilford opinion relied in part on the Fifth Circuit's prior 
holding in United States v. Quinn, 514 F.2d 1250 (1975). In Quinn, a 
labor representative had demanded and obtained from an employer, under 
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threat of continued picketing, monies which the appellate court 
characterized as reimbursement of attorneys' fees and bail for striking 
employees. The court rejected the representative's Enmons defense 
finding that the employer payment to the defendant did not satisfy the 
criteria required by the exceptions in Section 302(c) for which employer 
payments to labor representatives and organizations are permitted. 
Therefore, because the demand and receipt of the payment violated Section 
302, the court ruled that the defendant "had no lawful claim to the 
payment; its receipt was statutorily declared not to be a legitimate 
labor objective. Thus it was wrongful and the Enmons rationale provides 
no defense." Id. at 1259. This result was reached even though there was 
a bona-fide labor dispute and the defendant was representing employees in 
the quest for higher pay. 

Other federal criminal statutes should be considered where labor 
violence occurs that can not be reached by the Hobbs Act because of the 
Enmons holding. For. example, in United States v. Thordarson, 646 F.2d 
1323 (9th Cir. 1981), a labor union in California attempted to organize 
the employees of a trucking employer and obtain the employer's 
recognition of the union. In the course of the organizing campaign 
several of the employer's trucks were damaged or destroyed in California, 
Arizona and Connecticut. To avoid the assertion of an Enmons defense, 
the government prosecuted the violence under 18 U.S.C. §844(1) (use of 
explosives to damage property used in interstate commerce); 18 U.S.C. 
§1952 (travel in interstate commerce to commit arson in violation of the 
Travel Act); 29 U.S.C. §50l(c) (embezzlement of union funds in 
furtherance of the violence) and 18 U.S.C. §1962(d) (RICO). The Ninth 
Circuit reversed the district court's dismissal of the indictment, and 
held that the Enmons exception did not apply to violence prosecuted under 
federal statutes other than the Hobbs Act. Id. at 1329-1331. 

As discussed at USAM 9-131.120, supra, these circuit courts have 
rejected a general "claim of right" defense under Enmons outside the 
context of labor-management disputes. See, e.g., United States v. 
Cerilli, 603 F.2d 415, 419 (3d Cir. 1979); UnltedStates v. French, 628 
F.2d 1069 (8th Cir. 1980); United States v. Porcaro, 648 F.2d 753 (1st 
C i r . 1 9 8 1 ) ; Uni t e d S tat e s v . Thor d a r s on , s u pr a ; Un i t e d S t a t e s v . 
Warledo, 557 F.2d 721 ClOth Cir . 1977); United States v. Zappola, 677 
F.2d 264 (2d Cir. 1982). 

9-131.180 Under Color of Official Right 

In addition to the "wrongful use of actual or threatened force, 
violence, or fear," the Hobbs Act defines extortion in terms of "the 
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obtaining of property from another, with his consent ... under color of 
official right." Recent decisions in several circuit courts of appeals 
upholding convictions obtained under this clause of the Act have given 
emphasis to a heretofore largely unused tool for combatting official 
corruption. 

Until recently, the only court of appeals decision to deal with 
extortion "under color of official right" was United States v. Kenny, 462 
F.2d 1205 (3d Cir.), cert. denied, 409 U.S. 914 (1972). The court in 
that case upheld an instruction to the jury which defined extortion under 
the Hobbs Act as being the obtaining of property by the traditional 
illicit methods (the wrongful use of force, threats or fear) or by the 
obtaining of it under color of official right. The instruction defined 
the latter phrase as the taking by a public officer of money not due 
him/her or his/her office, whether or not the taking was accomplished by 
force, threats or use of fear. 

The court in Kenny adopted the position taken in a law review 
acticle entitled, "Prosecution of Local Political Corruption Under the 
Hobbs Act--The Unnecessary Distinction Between Bribery and Extortion". 
See 3 Seton Hall L.Rev. 1 (1971). The gravamen of the article is that 
the wording of the Hobbs Act in light of the history of extortion under 
common law indicates that a public official may commit extortion without 
any coercive activity on his/her part since it is his/her office which 
provides an incentive for the payment of funds. Thus, no distinction 
between such extortion and bribery of a public official is justified. A 
similar position may be found at 5 Loyola U. L . .J. 513 0974). 

The Kenny case remained the only decision based upon a definition of 
extortion under color of official right until 1974 when the United States 
Circuit Court of Appeals for the Seventh Circuit decided three cases 
arising from convictions for extortion under color of official right 
obtained in the Northern District of Illinois. 

The first of these cases was United States v. Staszcuk, 502 F.2d 875 
(7th Cir . 197 4) . The S ta s z cu k c as e was red e c id eden ban c on May 1 6 , 
1975, 517 F.2d 53 (7th Cir. 1975), but the interpretation and definition 
of extortion under color of official right set forth by the original 
panel was left standing. 

Staszcuk involved a Chicago alderman who accepted three $3,000 
payments from a "zoning consultant" in return for the 
alderman-defendant's agreement not to oppose the consultant's clients' 
applications for zoning amendments relating to three properties in the 
defendant's ward. The indictment charged Staszcuk with affecting 
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commerce by means of extortion in that he "obtained property not due 
either him or his office . with [the consultant's] consent be i ng 
induced under color of official right• II 

The Staszcuk court noted that the defendant conceded, "as we believe 
he must, that under the Hobbs Act 'color of official right' may replace 
the coercion of 1 force, violence, or fear,"' Id. at 878. The court then 
cited evidence that the defendant's official functions, and the victim's 
impression of them, encompassed the unbiased consideration and treatment 
of all zoning applications, and held: "[t]o accept money in return for 
an agreement not to oppose such application--in effect to suspend 
independent judgment on the merits of such zoning changes--constitutes 
obtaining property from another, with his consent, induced 'under color 
of official right', 11 ~· at 878. 

In a concurring opinion, Senior District Judge William J. Campbell, 
sitting by designation, while agreeing fully with the opinion of the 
panel, set forth his views on the distrinction between the acceptance of a 
bribe by a public official and extortion under color of official right. 
Judge Ca~pbell viewed the latter term as being established when the 
evidence demonstrated that "the public official has obtained froin the 
'victim' something of value to which the official is not entitled, in 
return for something that should have been provided without payment, " i.e. 
the victim-payor is otherwise lawfully entitled to what he/she des i res. 
This situation is distinguished from that where the money the public 
official receives is not being paid to prevent the coercive use of office, 
but rather to assist the payor in his/her efforts to obtain someth i ng to 
which the payor is not lawfully entitled. This latter activity Judge 
Campbell would characterize as the acceptance of a bribe and not 
extortion. The opinion of the panel noted concurrence with Judge 
Campbell's opinion. 

As previously noted, the Staszcuk decision was redecided en bane on 
May 16, 1975. Most of the second opinion was devoted to th~issue of 
interstate commerce, an issue which the original panel had decided 
adversely to the government in one count of the indictment. In reversing 
the panel's decision that commerce was not affected, the Court en bane 
made no reference to Judge Campbell's concurrence or to the paneT'"S 
concurrence therein. Three factors are primarily responsible for this 
omission. First, the distinction is clearly obiter dictum; second, Judge 
Campbell was not a member of the court sitting en bane; and third, the 
Seventh Circuit, between the original and en banC-decisions, appears to 
have decided the issue contrary to the views of Judge Campbel 1. (For the 
significant holding of the Staszcuk court en bane as regarding commerce, 
see 9-131.190, infra. 
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The second case involving extortion under color of official right to 
be decided by the Seventh C.ircuit was United States v. Crowley, 504 F.2d 
992 (7th Cir. 1974). That case involved a Chicago police officer who 
collected $100 per month for six months from the proprietors of a bowling 
alley located in a high crime area in return for the officer's guarantee 
to give police protection necessary for the operation of a profitable 
business. The court followed the rationale of Kenny and Staszcuk in 
rejecting the defendant's argument that force or fear were required to 
establish extortion under the Hobbs Act. The Crowley court noted that the 
Hobbs Act is clearly phrased in the disjunctive and approved a jury 
instruction which gave the following definition: 

Extortion under color of official right by a law 
enforcement officer need not involve force or threat. 
If a victim reasonably feels compelled to pay money to 
a law enforcement officer, because of that officer's 
wrongful use of his official position for the pourpose 
of obtaining money, the requirements of the crime of 
extortion under color of official right are satisfied. 

See Crowley, supra, at 5. 

Since the Crowley decisions involved the taking of money by an 
official in return for something to which the victim was entitled, the 
views of Judge Campbell concerning bribery outside the Hobbs Act remained 
unaffected. A third decision by the Seven th Circuit, however, rejected 
the Campbell approach when faced with that theory in the form of an 
argument by the defendants. In United States v. Braasch, 505 F.2d 139 
(7th Cir. 1974), cert. denied, 421 U.S. 910 (1975), payments of $100 to 
$150 per month were collected from 53 taverns and distributed among 
various officers of the vice squad in a Chicago police district. In 
return for the payment it was agreed that there would be no harassment of 
the payor taverns by members of the vice squad. Harassment was understood 
to be premises checks, I.D. checks of individuals in the bars and the 
harassment of "gay bar" patrons with flashlights. Additionally, the vice 
squad agreed to assist the tavern owners in any trouble they might have 
and to slant any required "followup reports" in favor of the bar owners. 
Additional assurances included both prior warnings by the vice squad that 
raids would be made and immunity from shakedowns by individual vice squad 
members. 

The indictment charged 23 police officers, including Captain Braasch, 
Commander of the district, who did not participate in the proceeds of this 
extortion ring but did exercise some control over it, with conspiracy to 
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commit extortion by extracting money from the tavern proprietors under 
color of official right. The defendants argued on appeal that extortion 
under color of official right as used in the Hobbs Act means either the 
acceptance of money by a public officer to perform an act that he/she was 
already under a legal duty to perform, or tha taking of money under a 
claim by the officer that he/she had an official right to the money by 
virtue of his/her office. The proof here, they argued, showed payment in 
return for something to which the proprietors were not entitled, and thus 
constituted "classic bribery" and not extortion under color of official 
right. 

In dismissing this argument, and presumably the distinction made by 
Judge Campbell, the Braasch opinion, written by Associate Justice 
(Retired) Torn C. Clark, sitting by designation, stated: 

Appellants, however, overlook the fact that the 
evidence shows that the conspirators used the power 
and authority vested in them by reason of their office 
to obtain money not due them or due the office. The 
use of office to obtain payments is the crux of the 
statutory requirement of "under color of official 
right," and appellants' wrongful use pf official power 
was obviously the basis of this extortion. It matters 
not whether the public official induces payments to 
perform his duties or not to perform his duties, or 
even, as here, to perform or not to perform acts 
unrelated to his official position. So long as the 
motivation for the payment focuses on the recipient's 
office, the conduct falls within the arnbi t of 18 
U.S.C. §1951. That such conduct may also constitute 
"classic bribery" is not a relevant consideration. 

See Braasch, supra, at 151. 

The argument that extortion under color of official right and bribery 
are mutually exclusive seems to have been finally put to rest by the 
decisions in United States v. Hall, 536 F.2d 313 (10th Cir. 1976), and 
United States v. Hathaway, 534T.2d 386 (1st Cir. 1976). Those cases 
affirmed convictions of public officials for extortion under color of 
official right in violation of the Hobbs Act in one count, and for travel 
in interstate commerce with intent to carry on bribery in violation of 18 
u.s.c. §1952 in another count. Both counts in each case referred to the 
same exchange of property. 
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The next appellate decision after Braasch to deal with color of 
official right was decided by the Fourth Circuit on December 23, 1974. In 
United States v. Price, 507 F.2d 1349 (4th Cir. 1974), the defendant was 
the chairman of the county council. The defendant accepted $12,000 from 
an interstate hotel chain in return for his/her assurance that a motel 
built by the chain would be granted an occupancy permit which had 
previously been denied due to building code deficiencies. Price was 
indicted for extortion by fear of economic loss and under color of 
official right. 

Price's defense was that his/her office of county council chairman 
had no de jure power to issue an occupancy permit and thus the money was 
not obtained under color or official right. The Circuit Court, however, 
approved a jury instruction which defined "under color of official right" 
as a "wrongful taking by a public officer of money not due him, or his 
office," and continued: 

[I]t is not necessary that you conclude that the 
defendant could in fact assure the issuance of an 
occupancy permit ••• The issue ••• is not whether 
the defendant had the power to withhold the permit, 
but whether it was reasonable for [the victim to 
believe] that ••• he had such power. 507 F. 2d 
1350. 

The circuit court thus rejected Price's contention that guilt must be 
predicated only upon a finding that he perverted the legal or statutory 
power of his puyblic office, and held, "It is enough that he appeared to 
act under 18 U.S.C. §195l(b)(2)'s 'color of official right.'" Finally, 
the court also concluded that the conviction was supportable under the 
theory that the payment was induced by fear of economic loss. 

The problem of de facto as opposed to de jure power was more 
thoroughly discussed in the case of United States v. Mazzei, decided en 
bane, 521 F.2d 639 (3rd Cir.), cert. denied, 423 U.S. 1014 (1975). Mazzei 
was a Pennsylvania state senator who was reported to be seeking off ice 
space for a regional office of the newly formed Bureau of State Lotteries, 
even though as a legislator he/she had no statutory power with respect to 
that Bureau or its leasing practices. The victim, an interstate 
corporation, was anxious to rent unused office space in one of its 
buildings. Hearing of Mazzei's interest, the victim arranged to meet with 
him/her to discuss the leases. The authority responsible for securing 
office space for state agencies soon inspected the premises. The 
defendant then visited the victim, suggested what the rental should be, 
and stated that, "it was the practice on all state leases that ten percent 
of the gross amount of the rentals would be paid to a senate finance 
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reelection committee," which amount the defendant then cal culated. The 
victim submitted his/her proposal and obtained the lease, after which the 
defendant inquired of an intermediary whether an envelope had been l e ft 
for him/her by the victim. The victim then caused $8,755, ten percent of 
the gross rental, to be delivered to the defendant. A second lease was 
obtained by the victim under similar circumstances after which he/ s he 
forwarded ten percent of the rental, amounting to $11,300 to Mazzei . 

Mazzei's two-pronged defense was that the payments we r e vol untary 
purchases of his influence in an are~ in which hefoe.R.e had no official 
power and in which hefs.be. never pretended to have off icial power; and that 
coercion is required as an element of extortion under color of offi c ial 
right. Citing Price and Staszcuk, the court he l d, as to t he fi r st 
defense, that the jury need not have concluded that Mazze i had de jure 
power to secure the grant of the leases. As to the second de f e ns e , the 
court relied on Kenny and held that any element of coe rcion that mig ht be 
required to establish extortion under the Hobbs Act is suppl ied by t he 
misuse of the defendant's official power. The Third Circui t thus seems to 
have rejected the two most common defenses raised in prosecutions of this 
type. 

fsu-0 
A further discussion of de facto v de jure, power can be found in 

United States v. Meyers, 529Fo2d 1033 {7th Ci r . 1976 ), wh ich holds that 
candidates for public office who obtain property in exchange for a fu t ure 
official act or forebearance may be charged with cons pi racy to extort 
under the Hobbs Act. This case, despite some sweepi ng l anguage to the 
effect that candidates are liable as public officials, is primar ily based 
upon the well established principle that a conspirac y con t inue s to exist 
until its objective is achieved. The defendants had be c om e pu blic 
officials when they rendered the quid pro quo for which the property wa s 
given, and were therefore public officials dur i ng a porti o n of the 
conspiracy. 

In two decisions, strongly expressed and reasonab l e concerns have 
been raised regard i ng the difficult distinction between l eg i timate 
campaign contributions and those induced under colo r of official right. 
See United States v. Williams, F. Supp. (E.D. La. 1979), and United States 
V:-cerilli, 603 F.2d 415 (3d Cir. 1979), (J. Al des e r t , dissenting), 
Prudential considerations now warrant a Division policy that a campaign 
contribution will only be considered i nduced under color of official right 
where it corresponds to a spec i fic, indent ifia ble quid pro ~· Cf. 
United States v . Trotta, 525 F.2d 1096 (2d Cir. ), cer t. denied, 425 U.S. 
971 (1976). Obviously, this policy in no way restrict s the application of 
the Hobbs Act to campaign contributions obtain ed und e r duress or fear. 
(See USAM 9-131.160 through 131.162, supra). Payment s which directly 
accrue to the personal benefit of a publ ic offic ial , even where styled as 
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campaign contributions, also need not be tendered in exchange for a quid 
pro quo to be prosecuted under the "color-of-official-right" theory of the 
Hobb"°SAct. Finally, this new Division policy requiring the showing of a 
quid pro quo in the campaign contributions context in no way vitiates the 
suppor:r--that the United States v. Trotta, supra, gives to the proposition 
that personal payments induced under color of officia l right need not be 
pleaded or shown to have been tendered in exchange for a quid pro quo. 

What is perhaps the extreme case of how much coercion the office 
itself may be held to exert can be found in the case of United States v. 
Kuta, 518 F.2d 947 (7th Cir.), cert. denied, 423 U.S. 10 14 (19 75), in 

which no threat, real or implied, and no demand for payment were 
established. The case involved a realtor who believed that the app,I_9 val 
by an alderperson was required to obtain zoning changes in the alder
person' sward. Kuta was alderperson for Chicago's twenty-third ward, and 
the realtor contacted him/her seeking to have some of his/her property i n 
that ward rezoned. Kuta merely informed the realtor that he/she had no 
objection, and subsequently the city council approved the rezoning, with 
Kuta voting in favor. Approximately two weeks later, Ku t a ca ll ed t h e 
realtor and asked to see him/her. The realtor initiated the subs~quent 

conversat i.on by asking how much he/she owed. Kuta replied "$1500" and the 
realtor paid it. In affirming Kuta's conviction, the court held that the 
evidence was sufficient to show that it was Kuta's office that brought 
forth the realtor's payment, and, therefore, the conduct fe 11 wit h in the 
ambit of extortion under color of official right. 

Further clarification of the nature of the prohibited activity under 
color of official right was given by the Second Circuit in United States 
v. Trotta, 525 F.2d 1096 (2d Cir. 1975), cert. denied, 425 U.S. 9 71 
(1976). In that case the court reversed the district court's dismissal of 
an indictment charging extortion under color of official right, holding 
that the agreement to give or the giving of a quid pro quo by offic i als in 
return for the property obtained was not anes--sential element of the 
offense, and that the obtaining of involuntary campaign contributi ons was 
a prohibited activity. 

These recent developments in the law of extortion under color of 
official right have broadened the Hobbs Act to a point where it has become 
and is likely to continue to be a primary weapon to be used to combat 
official corruption. Sufficient federal authority may be marshalled to 
put to rest the arguments that a conviction for extortion under color of 
official right requires proof of force, fear or threats; t hat extortion 
and bribery are mutually exclusive; and that color of official right 
refers only to misuse of the official's statutory powers. 
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In light of the importance of this tool, however, great care should 
be taken to insure that it is used only in appropriate cases . Unt i 1 the 
Supreme Court decides upon the validity of this type of conviction, 
prosecutorial discretion should be used to insure that any case which 
might reach that level of review is worthy of federal prosecution. Such 
restraint would require that only significant amounts of money and 
reasonably high levels of office should be involved. 

An area for careful scrutiny in deciding upon the use of this 
restraint is the Hobbs Act's requirement that the extortion obstruct, 
delay or affect commerce. See USAM 9-131.190, supra. The acceptance of 
payments by public official""Si"s often of such a nature that interstat e 
commerce is simply not affected. For instance, in cases where pardons, 
acquittals, releases or failures to arrest are sold to individuals who 
have acted criminally only in their capacity as individuals, commerce is 
unaffected and no federal jurisdiction exists. 

Additionally, the Criminal Division has adopted a general pol i cy 
against prosecution in cases where the only commerce involved is purely 
illegal and no extraordinary circumstances exist. For instance, if the 
purpose of a payment is solely to facilitate the sale of nar cotics or 
prostitution, prosecution, absent extraordinary circumstances, i s 
inappropriate. The purpose of this policy is to avoid causi n g the 
government to argue that Congress enacted the Hobbs Act to protect these 
illicit enterprises through its authority under the commerce clause. Thi s 
policy has no application, however, where licit and illic i t c ommerc e are 
mixed, or where illicit commerce has an effect on legitimate comme rc e, 
e.g., illegal liquor, the elimination of which will enhance the flow o f 
legal alcoholic beverages. For a further discussion of the commerce 
element of the Hobbs Act, see USAM 9-131.190, infra. 

Finally, there is some question as to whether the Hobbs Ac t defines 
this type of extortion as "the obtaining of property from another under 
color of official right," or as "the obtaining of property from anothe r, 
with his consent, induced under color of official right." While th i s 
distinction is largely academic since the courts have upheld indi c tments 
setting forth both phraseologies and attributed the same elements to each, 
for the sake of uniformity the latter definition should be used when 
tracking the statutory language into an indictment . While the common law 
offense of extortion which was commitable only by public offic ials made no 
mention of consent, the grammatical structure of the Hobbs Act would 
appear to support the latter language. Add i tionally, the characterization 
of color of official right as the inducement for consent to pay is no 
assistance in combating the~ jure versus the de facto defense, s i nce i t 
emphasized the victim's reasonable belief in the official's power. 
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Due to the involved nature of prosecutions for extortion under color 
of official right, and the need for a uniform approach in this changing 
area of law, the requirement that au.t.borjzation be obtained from the 
Criminal Division prior to seeking an indictment in all Hobbs Act 
prosecutions not involving threats, force or violence must be strictly 
observed. See USAM 9-131.030, supra. 

9-131.190 Interstate Conunerce 

There are two essential elements of the Hobbs offense: robbery or 
extortion and interference with commerce. See Stirone v. United States, 
361 U.S. 212 (1960). There is some authority for t he proposition that 
when the facts underlying the jurisdictional element of the government's 
case are uncontroverted, it is not necessary to submit that question to 
the jury. See United States v. Compagna, 146 F.2d 524 (2d Cir. ) , cert. 
denied, 324--U:-S. 867 (1945). However, the Supreme Court in Stirone v. 
United States, supra, indicated that the commerce aspect of the violation 
could not "be treated as surplusage. ~ ' Hence, the better approach would 
appear to be to treat the issue as a mixed question of law and fact. 
Thus, it would be for the judge to determine whether, as a matter of law, 
the government's proof regarding the effect on commerce, if believed by 
the jury, is sufficient to establish the jurisdictional el ement of the 
offense. The question should then be submitted to the jury under a proper 
instruction. Such an instruction characteristicallyconsists of the 
following: 

If you believe the Government's evidence regarding 
interstate commerce (summarizing the relevant facts] 
beyond a reasonable doubt, then you are instructed as 
a matter of law that there was an effect on interstate 
commerce and the necessary federal jurisdictional 
element is satisfied. 

See generally, United States v. Green, F.2d 155 (7th Cir.), cert. denied 
355 U.S. 871 0957); United States v. Kramer, 355 F.2d 891 (7th Cir. 
1966); United States v. Lowe, 234 F.2d 919 (3d Cir. 1956); United States 
v. Varlack, 225 F.2d 665-rIT Cir. 1955); Hulahan v. United States, 214 
F.2d 441 (8th Cir. 1954); United States v. Augello, 451 F . 2d 1167, 1170 
( 2d Cir. 19 71) . 

See also, United States v. Addonizio, 451 F.2d 49 (3d Cir. 1972), 
where~e court upheld the trial judge's charge to the jury: 
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that they could find the interstate element o f the 
crime if they believed that any of the following facts 
had been established: 

(a) that the Southside project was designed to 
service firms and industries engaged in interstat e 
commerce; or 

(b) that the Verona Construction Company was, d uring 
the time in question, engaged in business in New 
Jersey and other states; or 

(c) that the Southerly Extension was designed to 
provide water service to firms and industries engaged 
in interstate commerce; or 

(d) that Interpace was engaged in business in New 
Jersey and other states; or 

(e) that the Southerly Extension was dependent upon 
interstate commerce for materials and supplies for 
completion; or 

(f) that Constrad was formed for the purpose of doing 
business both within and outside New Jersey, and did 
engage in business outside of that state; or 

(g) that the Meadowlands project was designed to 
provide facilities for both light and heavy industry 
and to attract such industry by virtue of its location 
near rail lines and the Newark Airport; or 

(h) that the purpose of the Dunkers Pond and 
Susquehanna Aqueduct projects was to furnish water t o 
firms and businesses engaged in interstate commerce 
and if they further believed that there was "a 
conspiracy which contemplated the extortion of moni e s 
from any of the firms . just mentioned, or from 
any firms working on these several municipal projects. 

Id. at 74-75. 

In United States v. Hyde, 448 F.2d 815 (5th Cir.), cert. denied, 4 04 
U.S. 1058 (1971), the Uni~States Court of Appeals for the Fifth Circuit 
upheld the following instruction: 
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Now, Ladies and Gentlemen of the Jury, it is the duty 
of the Court and not the jury to determine whether the 
government's evidence, if believed established that 
interstate commerce was affected by the conduct of the 
defendant to as to bring the activities of the 
defendants within the scope of the Hobbs Act and 
sustain federal jurisdiction. 

I instruct you that if you find from the evidence 
beyond a reasonable doubt, that a conspiracy existed 
as charged in Count One or in Count Two or in both 
Counts One and Two of the indictment, and that one of 
the overt acts charged in each count was committed, 
that the Court has found, as a matter of law, that 
the requirements of the Hobbs Act under Section 1951 
of Title 18 of the United States Code have been met as 
to interstate commerce being affected. 

Id. at 841. 

The defendants argued that the foregoing instruction erroneously 
deprived the jury of its role in finding the facts regarding the 
interstate commerce element of the Hobbs offense. However, the court of 
appeals held that the trial judge's emphasis on the phrase "if believed" 
in the instruction properly informed the jury as to its function as 
fact-finder with regard to the issue of interstate commerce. Id. at 842. 
In so holding, the court noted that an acceptable method of charging the 
jury regarding interstate commerce is to enumerate the government's 
factual allegations concerning interstate commerce and then instruct the 
jury that those facts, if believed by the jury, would satisfy the 
interstate commerce element of the Hobbs offense. The court held that the 
trial judge did not abuse his/her discretion in failing to enumerate the 
specific facts dealing with interstate commerce. Rather, the court said, 
since these facts were complicated, the trial judge's reference simply to 
the government's evidence as charged in Counts One and/ or Two, 11 if 
believed, 11 was, "in the context of this case," proper in order to avold 
1 omission, over-enumeration, over-simplification of some facts compounded 
by over-complication of other facts." Id. 

It should be noted, however, that since the court sought to limit its 
holding to the specific facts of the case before it, the Hyde decision 
should not be interpreted as promulgating any significant change in the 
law. Consequently, it is recommended that as a matter of policy, the 
government's proposed instructions regarding interstate commerce should 
include a recital of the relevant foundational facts. See~· United 
States v. Addonizio, supra. 
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It is not necessary for the government to show that the defendant 
actually intended to delay, obstruct or affect interstate commerce. All 
that must be proved is that the defendant committed or threatened the 
commission of an act whose natural and probable consequence would be to 
delay, obstruct or affect commerce. Nor is it of any consequence that the 
defendant was totally ignorant of any effect on interstate commerce. A 
proper instruction in this regard may consist of merely charging the jury 
that: 

[I]t is not necessary to find that the 
defendants, in conspiring, considered that the effect 
of their conspiracy would be to affect interstate 
commerce or that one of the purposes of the conspiracy 
was to affect such commerce. 

See United States v. Varlack, 225 F.2d 665, 672 (2d Cir. 1955) 

All that is necessary is that the natural effect of 
the acts committed pursuant to the conspiracy was to 
affect, delay or obstruct interstate commerce. 

See United States v. Battaglia, 394 F.2d 304, 312 (7th Cir. (1968) 

A. Substantive Scope 

The statutory language of 18 U.S.C. §1951 specifically proscribes 
robbery or extortion which "in any way or degree obstructs, delays or 
affects conunerce or the movement of any article or commodity in commerce . " 
This language has been construed as evidencing a congressional intent to 
extend the jurisdiction of the Hobbs Act to the constitutional limits of 
Congress' power under the commerce clause. The United States Supreme 
Court said in Stirone v. United States, 361 U.S. 212, 215 (1960), that: 

[The Hobbs] Act speaks in broad language, manifesting 
a purpose to use all the constitutional power Congress 
has to punish interference with interstate commerce by 
extortion, robbery or physical violence . 

The cases indicate that the Hobbs Act is to be construed broadly and 
"is not limited to conduct which directly and immediately obstructs a 
particular movement of goods in interstate commerce." See United States 
v. Pranno, 385 F.2d 387, 389 (7th Cir. 1967). The commerce aspect of the 
Hobbs violation is satisfied even in cases where the affected commerce has 
terminated before the defendant acted. 
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[A] deliberate act which tends to prevent articles 
f r om be i ng u~ed once they have reached their 
destination after being shipped in interstate commerce 
dams up the stream of commerce and delays, obstructs 
and affects interstate commerce as surely as though 
the same act had cut off the supply at its source. 

See Battagli a v. United States, 383 F.2d 303, 305-6 (9th Cir. 1967 ) , 
quoting United States v. Stirone, 168 F. Supp. 490, 496 (W.D. Pa 1957 ) . 

A substantial number of the cases prosecuted under the Hobbs Ac t 
i nvolve extortion of money or other property from a business whose 
operation is dependent upon interstate shipments of materials and 
supplies. The courts have been unanimous in holding that: 

Extortion by threat to disrupt a local activity the 
stoppage of which would in turn result in stoppage of 
interstate shipment of raw materials essential for 
that act i vity falls within the act. 

See United States v. Pranno, 385 F.2d 387, 389 (7th Cir. 1967); United 
states v. Amabile, 395 F.2d 47, 49 (7th Cir.), cert. denied, 401 U.S. 924 
(1971 ) (where the court noted that "[i]t is unnecessary that the ex t ort i on 
have as substantial an effect on interstate commerce as a combination in 
restraint of trade"). 

In most Hobbs Ac t prosecutions involving interference with l oc a l 
construc tion, for example, the Federal jurisdictional element is satisfi ed 
by showing that a strike or work slowdown would delay the i nterst a te 
shipment and receipt of the ne c essary bu i lding supplies and mater i als. 
However, the quest i on of the suff i ciency of the effect on i n t erstate 
c ommerce may arise i n cases where the only effect of the extort i on i s a 
del ay i n the construction of the plant whose produ c t wi l l mov e in 
interst a te c ommer c e. The argument i s simpl y that the delay i n th e 
construction of the plant whose product will move in int er state c omme rce 
necessarily delays the production and ultimate interstate shipment of the 
product. The Third Circuit in United States v. Stirone, 262 F.2d 571, 574 
(3d Cir.) accepted this argument and the Supreme Court, reversing on other 
grounds, left the question undecided. See Stirone v. United States, 361 
U.S. 212, 215 (1960). In United State""S"V. Kramer, 355 F.2d 891, 897 (7th 
Cir. 1966), the court considered the prospective use of the building under 
construction as one of the interstate aspects tha t was subject to delay 
and obstruction ""bYreason of the defe ndants' extortion. Accordingly , in 

MAY 8, 1984 
Ch. 131 , p . 32 

1984 USAM (superseded)



UNITED STATES ATTORNEYS' MANUAL 
TITLE 9--CRIMINAL DIVISION 

United States v. Pranno, supra, the court affirmed the conviction of the 
defendant city officials for conspiracy to extort $40,000 from the owner 
and contractor of a proposed manufacturing plant by threatening the 
withholding of the building permit. The indictment alleged, and the proof 
showed, that the carrying out of the threat would have delayed the 
shipment of the plant's products out of the state. The court said: 

Although the money was paid, and the permit obtained, 
it is clear that if the permit had been withheld to 
fulfill the threat the construct ion and ope rat ion of 
the plant would have been delayed. Shipment into 
Illinois of building material and the raw material for 
the proposed product would have been delayed as well 
as shipment of products of the plant outside of 
Illinois. 

Pranno, supra, at 389 (emphasis added). 

B. Potential Effects 

It is not necessary that commerce actually be affected by the 
defendant's conduct. Congress has the power under the commerce clause "to 
deal with extortion or attempted extortion actually or potentially 
affecting interstate commerce .. 11 Hulahan v. United States, 214 F.2d 
445 (8th Cir. 1954); United States v. Pranno, supra, (extortion by threat 
which, if carried out, would obstruct commerce); United States v. DeMet, 
486 F.2d 816, 821-22 (7th Cir. 1973) (depletion of business assets which 
thereby curtails the victim's potential as a purchaser .of goods moving in 
commerce); United States v. Staszcuk, 517 F.2d 53 (7th Cir. 1975) (en 
b an c ) ( ex tor t ion wh i ch h as a 11 r ea 1 i s t i c pr o b ab i 1 i t y" o f a f f e c t i n g 
interstate commerce). In Staszcuk the court affirmed the conviction of a 
Chicago alderman for extortion "under color of official right." The 
alderman accepted money from an individual in return for an assurance that 
he/she would not object to the rezoning of property in his/her ward upon 
which the payor wished to build an animal hospital. The only nexus with 
commerce introduced into evidence was that construction of the hospital 
would have required use of materials manufactured outside the State of 
Illinois. After the rezoning was approved, however, the payor changed 
his/her mind and never built the hospital. 

After noting Congress' intent to exerc1se its full power under the 
commerce clause in enacting the Hobbs Act, the court in Staszcuk placed 
primary importance upon the intent of the parties at the time of payment. 
Thus viewed, the transaction was an extortion which, had payment not been 
made, would have curtailed the flow of construction materials in commerce. 
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The subsequent failure of the victim to build the hospital was 
characterized by the court as a mere fortuitous circumstance. But 
compare United States v. Elders, 569 F.2d 1020 (7th Cir. 1978), where the 
court held that a realistic probability of an effect on commerce was not 
demonstrated in a case where public officials' extortion of kickbacks in 
connection with a public works contract occurred after the victim had 
ceased interstate purchases of equipment and had decided to terminate its 
business;~ also United States v. Merolla, 523 F.2d 51 (2d Cir. 1975), 
where the victim's 11one-shot deal 11 in which he/she agreed to construct a 
building for the defendant and had purchased all building materials before 
the alleged extortion had occurred was held not to establish the requisite 
effect on commerce. The necessary effect was held to require a victim who 
"customarily obtains supplies through interstate commerce" and for whom 
the purchase of interstate goods "must be of a continuing nature. 11 Id. at 
54. 

The extent to which proof of a probable or potential effect on 
commerce is sufficient in attempt or conspiracy cases is best demonstrated 
by those decisions which uphold Hobbs Act convictions involving 
"undercover enterprises" as victims whose fictitious operations have only 
potential impacts on commerce. See USAM 9-131.300, infra, and United 
States v. Bagnariol, 665 F.2d 877T9th Cir. 1981), where an attempt to 
extort a fictitious gambling business in return for action by the 
defendant public official on legislation favorable to gambling was held to 
have a sufficient nexus to commerce inasmuch as the movement of tourists 
and workers interstate would increase as a result of the anticipated 
gambling legislation. See also United States v. Jannotti, 673 F.2d 578 
(3d Cir. 1982) (potential effect on commerce could have resulted from 
public officials' conspiracy to extort representatives of a fictional 
corporation in return for action to expedite the victims' undertaking of 
the construction of a hotel project with interstate effects). For a case 
which does not appear to restrict its analysis to the potential 
consequences of the extortion, see United States v. Brooklier, 459 F. 
Supp. 476 (C.D. Ca. 1978), aff'd~5 F.2d 1208 (9th Cir. 1982) (attempted 
violation involving the completed extortion of $6,500 from a fictitious 
undercover business purporting to deal in pornography was not precluded by 
the factual impossibility of an actual effect on commerce). 

C. Individuals As Victims 

In 1967 the Court of Appeals for the Ninth Circuit observed with 
reference to the Hobbs Act that: 

[T]he only question left for litigation has been, not 
the question of the constitutional power of Congress, 
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but the question of the intent of Congress to include, 
or not to include, within the reach of a statute the 
kind of activity involved in the litigation. 

See Battaglia v. United States, 383 F.2d 303, 305 (9th Cir. 1967). The 
Seventh Circuit, which has been in the forefront of espousing a broad 
construction of the commerce element with respect to business and 
commercial victims, has developed a distinction between direct and 
indirect effects on commerce where individuals are the victims of the 
extortion. The "direct" effect is said to be one which actually or 
potentially impedes or obstructs the movement of goods or articles in 
commerce. On the other hand, the "indir e ct effect" or "depletion of 
assets" theory has been described as a circumstance where: 

.. commerce is affected when an enterprise which 
either is actively engaged in interstate commerce or 
customarily purchases items in interstate commerce, 
has its assets depleted through extortion, thereby 
curtailing the victim's potential as a purchaser of 
such goods. 

See United States v. Mattson, 671 F.2d 1020, 1024 (7th Cir. 1982); United 
States v. Elders, supra (court's emphasis omitted ) . 

The Mattson court rejected the argument that the depletion-of-assets 
theory could be applied where defendants extorted $3,000 under color of 
official right from an individual as payment for city electrician's 
license. The court held that the indirect effect on commerce could only 
be utilized in cases where a business enterprise was the victim and 
engaged in interstate commerce or where the business enterprise had money 
reserves for purchasing goods in interstate commerce that were directly 
and immediately diminished by the extortion. See Matson, supra, at 1024. 
The court found that the individual employee extorted in Mattson lacked a 
sufficient nexus with commerce to meet the requisites of the Hobbs Act. 
Subsequently, in United States v. Boulahanis, 677 F.2d 5 86 0th Cir. 
1982 ), the court clearly distinguished its ruling in Mattson from a case 
where a business club was forced to deplete its ass e ts in order to pay 
$500 per month to the defendant, ruling that "extortion is likel y t o have 
a greater effect on int e rstate commerce when di r ected at businesses than 
at individuals. That is the pr agmatic justification for drawing the li n e 
be tween individuals and busine ss or othe r ent e rprises so far as applying 
the depletion-of-ass e ts th eory is conc erned . " Id. at 59 0. 

Howeve r, the Mattson holding ma y be distinguish ed fr om the cas e wh e r e 
th e e ffect on c omme rc e b y th e actu a l or a tt e mpt e d e x t o rtion o f a n 
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individual victim is "direct" and the movement of articles or commodities 
in commerce is actually or potentially impeded without any intermediate 
effect, that is, without the two-step process whereby depletion of the 
individual's assets leads to the diminution of his/her purchases in 
commerce as an individual rather than as the operator of a business 
enterprise. For example, the actual or potential obstruction of the 
movement of labor across state or national boundaries was held to 
constitute commerce within the meaning of the Hobbs Act in United States 
v. Hanigan, 681 F.2d 1127 (9th Cir. 1982). Hanigan involved the robbery 
of undocumented aliens traveling from Mexico to Arizona for the purpose of 
working as unskilled agricultural laborers. In affirming the conviction, 
the Ninth Circuit upheld a jury instruction that labor or laborers could 
be articles of counnerce despite contrary language in the federal antitrust 
law (15 U.S.C. §17) to which the savings provision at 18 U.S.C. §195l(c) 
makes reference. Because the purpose of the referenced antitrust 
provision is to exempt the activities of organized labor from the 
antitrust laws, the court noted that 18 U.S.C. §195l(c) "merely makes 
clear that the inclusion of labor within the [Hobbs] Act does not affect 
the operation of the antiturst . laws" and does not except labor from 
the definition of "commerce.: Id. at 1130. 

The Hanigan court also ruled that the "commerce" which is protected 
by the Hobbs Act is not restricted to the flow of "legally condoned 
articles." The fact that the individual victims were undocumented alien 
laborers who had entered the country illegally did not deprive them of the 
protection of the Hobbs Act against a robbery which directly and 
potentially interfered with interstate commerce by preventing them from 
working as agricultural laborers in the United States. Id. at 1131. 

9-131.200 ELEMENTS OF AN OFFENSE 

9-131.210 Robbery or Extortion 

See USAM 9-131.110 and 9-131.120, supra. 

9-131.220 "Or Commits or Threatens Physical Violence to Any Person or 
Property in Furtherance of a Plan or Purpose to do Anything in 
Violation of This Section" 

The Hobbs Act also prohibits the commission or the threatened 
commission of "physical violence to any person or property in furtherance 
of a plan or purpose to do anything in violation of this section. 
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This language forbids any actual or threatened physical violence for 
the purpose of robbery or extortion. Since the Act includes prov is i~ 
for attempt and conspiracy, any actual or threatened physical violence for 
the purpose of robbery or extortion would be provide d for by the attempt 
or conspiracy prov1s1ons. Consequently, this language merely declares 
illegal that which is already proscribed by the Act. It does not make 
criminal the act of obstructing commerce by actual or threatened violence 
in the absence of a purpose or plan to rob or extort. 

See United States v. Franks, 511 F.2d 25 (6th Cir.), cert. denied, 422 
U.S. 1042 (1975) 

9-131.230 Affecting Commerce 

See USAM 9-131.190, supra. 

9-131.240 "Intent in Cases Predicated on the Wrongful Use of Actual or 
Threatened Force, Violence or Fear" 

Extortion as defined in 18 U.S.C. §1951 is a "larceny-type offense " 
and therefore requires an intent to permanently deprive another o f 
his/her property by means of a wrongful use of actual or threatened force, 
violence, or fear. The Hobbs Act has been characterized as a "general 
intent" crime for which the defendant's knowledge of the illega l ity o f 
his/her acts is not required; see e.g., United States v. Furey, 491 F. 
Supp 1048, 1059 (E.D. Pa), aff~wrthO"Ut opinion, 636 F.2d 121 1 (3d Cir. 
1980). However, the ruling of United States v. Emmons, supra, that the 
extortionist in labor-management disputes has a defense i f he/she has a 
lawful claim to the property which he/she seeks to obtain has been 
construed to require proof of the defendant's knowledge that he / she was 
not entitled to obtain his/her victim's property in a labor-management 
case. See United States v. Arambasich, 597 F.2d 609, 611 0th Cir. 1979) 
(labor--miion official who received employer payments for labor peace); 
compare, United States v. Warledo, 557 F.2d 721, 729-730 (10th C i r. 
1977), (the fact that non-labor defendants may have believed they had a 
lawful claim against their victim was not material to their "wrongful" use 
of actual or threatened violence to press their property demands). 
However, an express, direct or positive threat of violence or economic 
loss is not required. See Bianchi v. United States, 219 F.2d 182 (8th 
Cir.), cert. denied, 349 U.S. 915 (1955); Callanan v. United States, 223 
F.2d 171 (8th Cir.), cert. denied, 350 U.S. 852 (1955); Hulahan v. United 
States, 214 F.2d 441 (8th Cir.), cert. denied, 348 U.S. 856 (1954). 
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Veiled threats are as much proscribed by the Hobbs Act as express 
ones. See United States v. Dale, 223 F.2d 181 (7th Cir. 1955) 
(defendant's allusions to his/her past gangsterism and his/her facility 
with a black-jack constituted sufficient evidence to support a finding of 
a reasonable fear of violence in the victim's mind); Cape v. United 
States, 283 F.2d 430 (9th Cir. 1960). An individual is deemed to intend 
the natural and probable consequences of his/her acts and, hence, the 
defendant is responsible for any fear that reasonably flows from his/her 
conduct. See United States v. Green, 246 F.2d 155 (7th Cir.), cert. 
denied, 355 U.S. 871 0957). 

The controlling consideration is not so much whether the defendant 
caused the victim's fear of economic loss, but whether he made use of such 
fear to extort money or other property. See Callanan v. United States, 
supra. In Callanan, there was no express threat of violence or even of a 
strike. The defendant union representative merely asked the victim 
contractor for $28,000 as insurance against labor problems. The court 
noted that there was sufficient evidence for the jury to infer that the 
victim contractor reasonably feared that if the $28,000 was not paid 
"reprisals" would be taken and labor difficulties designed to harass the 
employee and not to accomplish legitimate labor objectives would follow . 

. Id. at 176. 

The court added that: 

If fear was created in the victim's mind, if such fear 
was a reasonable one, and if the defendants by making 
use of that fear extorted money or property, the 
foundation for guilt is established. 

[T]he offense is present whether the defendants are 
responsible for any past difficulties in the way of 
prior illegal strikes or unfair labor practices which 
may have created the fear, or whether the fear may 
have been created by what might have happened to 
others in similar cases. 

Id. at 175. 

Similarly, in United States v. Compagna, 146 F.2d 524 (2d Cir.), 
cert. denied, 324 U.S. 867 (1945), the victim movie producers and 
exhibitors testified that in light of the defendants' threats to call a 

strike, they feared not only economic loss, but violence. The court found 
no evidence of direct threats of violence or any evidence indicating that 
the defendant had been involved in any violent strikes in the past. The 
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court held that the admission of evidence of the victim's fear was not 
prejudicial, saying: 

The victims' fears originated from acquaintance with 
the general disorders and violence which had 
accompanied other strikes. As such, it was part of 
what everybody knows, and I cannot see how it could 
have prejudiced the accused with the jury. Indeed it 
was entirely proper for the jury to infer that the 
accused expected to play upon precisely such fea~ 
when Bioff threatened to call strikes. 

Id. at 529 (emphasis added). 

See also, United States v. Varlack, 225 F.2d 665, 668 (2d Cir. 1955) 
("defendants seized upon the opportunity presented by the longshoremen' s 
hostility to the company's introduction of technical improvements on its 
pier, to line their own pockets .");see Bianchi v. United States, 
supra at 190 (wide publicity of terroristic-t"actics in similar matters). 

While it is not always necessary to show direct or express threats, 
or even that the defendant implanted the fear in his/her victim's mind, it 
is absolutely essential that there be some evidence of duress. See United 
St ates v . Kub a ck i , 2 3 7 F . Supp . 6 3 8 ( E . D . Pa • 1 9 6 5 ) . The essence of 
extortion is a coercive exaction of property from another . 

9-131.300 ATTEMPT 

The Hobbs Act specifically proscribes an " .;ittempt" to violate its 
provisions and, therefore, the proof need not show that money actually 
changed hands in order to support a conviction. Accordingly, the statute 
covers attempt s to rob and extort as contrasted with attempts to obstruct 
corrunerce by completed robbery or extortion. See United States v. Rosa, 
560 F.2d 149, 153 (3d Cir. 1977); United States-v. Gambino, 560 F.2d~, 
419 (2d Cir. 1977); (attempt to instill fear). The usual rules of law 
pertaining to an attempt to commit a particular offense apply to an 
attempt under the Hobbs Act. Thus, any overt act, beyond mere 
preparation, with the intent and for the purpose of committing robbery or 
extortion would constitute an attempt to vioate the Hobbs Act if the 
requisite impact on interstate commerce were shown. See generally, United 
States v. Coplon, 185 F.2d 629 (2d Cir. 1950), cert. denied, 342 U.S. 920 
(1952). 

If the offense is completed, the attempt is merged in the completed 
offense and, consequently, the defendant cannot be cumulatively punished 
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for both an attempt to extort or rob and the completed act of extortion or 
robbery. However, there may be a conviction for both attempt and the 
completed substantive offense if each is based on a separate set of facts. 
See United States v. Tolub, 187 F. Supp. 705 (S.D.N.Y. 1960), aff'd, 309 
F.2d 286 (2d Cir. 1962). Moreover, pleading attempt and the substantive 
offense in the same count is not duplicitous. See United States v. 
Quinn, 364 F. Supp. 432, 437 (N.D. Ga. 1973), aff'd--:-514 F.2d 1250 (5th 
Cir. 1975). However, the Third Circuit has held that charging conspiracy 
to violate the act and the attempt in the same count is not permitted. 
See United States v. Starks, 515 F.2d (3d Cir. 1975). 

Finally, an attempted obstruction of commerce may be demonstrated by 
the threatened or completed extortion of fictitious enterprises which lack 
any commercial operations. In United States v. Bagnariol, 665 F.2d 877 
(9th Cir. 1981), a fictitious company was established by the FBI as part 
of an undercover operation. The defendant attempted to extort payments 
from the fictitious corporation for his/her help in enacting legislation 
favorable to gambling in the State of Washington. The court held that the 
commerce element of the statute had been proven: 

Because of the extensive effects on interstate 
commerce that would have developed from the 
anticipated legislation, we need not find the 
interstate nexus solely in the effects of the 
extortion on the fictitious corporation So-Cal. It is 
enough that the scheme if successful, would have 
affected commerce. Id. at 894. 

In Bagnariol, the commerce effects were predicated on the potential, 
natural consequences of the extortion rather than the extortionate 
transaction itself. Id. at 896. For a discussion of the doctrine of 
impossibility and attempt under 18 U.S.C. §1951, United States v. 
Brooklier, 459 F. Supp. 476 (G.D. Cal. 1978), aff'd, 685 F.2d 1208 (9th 
Cir. 1982), where the completed extortion of a fictitious undercover 
business was upheld as an attempt under the rationale that the extortion 
would have affected interstate commerce but for a fact unknown to the 
defendants namely, that the business was not actually engaged in commerce 
and therefore no interstate operations of the victim could be affected. 

9-131.400 CONSPIRACY 

Since the Hobbs Act itself makes it an offense to conspire to 
obstruct commerce, it is unnecessary to prosecute conspiracy violations 
under 18 U.S.C. §371. The Hobbs Act provides for a maximum penalty of 20 
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years and requires no allegation or proof of an overt act. See United 
States v. Tolub, 187 F. Supp. 705 (S.D.N.Y. 1960), aff'd, 309 F.2d 286 (2d 
Cir. 1962); United States v. Callanan, 173 F. Supp. 98 (E.D. Mo. 1959), 
aff'd., supra, 364 U.S. 587 (1961); Ladner v. United States, 168 F.2d 771 
(5th Cir.), cert. denied, 335 U.S. 827 (1948). 

~ 

The commission of the substantive offense and a conspiracy to commit 
it are distinct offenses and therefore separately punishable despite 
Congress' combination of the two offenses in a single statute. See United 
States v. Callanan, 364 U.S. 587 (1961). Because factual impossibility is 
not a defense to an inchoate offense like conspiracy, a fictitious 
enterprise without actual operations in commerce may be the victim of a 
conspiracy to commit extortion in violation of the Hobbs Act. See United 
States v. Brooklier, 459 F. Supp. 476 (C.D. Cal. 1978), aff'd--;---685 F.2d 
1208 (9th Cir. 1982); United States v. Jannotti, 673 F.2d 578, 590-94 (3d 
Cir. 1982). 

While a substantive extortion "under color of official right" 
requires that a principal participant in the crime be a holder of public 
office, a conspiracy to obtain property from another color of official 
right can be committed by persons who are not public officials where the 
extortionate scheme begins before and continues after the principal's 
entry into office. See United States v. Meyers, 529 F.2d 1033 (7th Cir. 
1976) (candidates agreed to use extorted payments inconsideration of 
future acts as public officials). 

Conspiracy prosecutions of union leaders or individuals associated 
with organized crime quite frequently involve difficult problems of proof. 
Evidence of participation in the conspiracy has to be neither direct nor 
overwhelming before it can properly be submitted to the jury. 

In United States v. Masiello, 235 F.2d 279 (2d Cir.), cert. denied, 
352 U.S. 882 0956), the jury returned verdicts of "guilty" against one 
Masiello, a Teamsters business agent, and one Stickel, the Secretary
Treasurer of the same Local, for conspiracy to affect interstate commerce 
by extortion in violation of the Hobbs Act. The evidence against Masiello 
was particularly strong, but that against Stickel was largely circum
stantial. The evidence indicated that Stickel was present when Masiello 
accepted payoffs from victim milk haulers (Id. at 281, 282) and that 
Stickel wrote letters containing equivocal language which was interpreted 
by Masiello's victims as threatening. (Id. at 235, 281, note 1). The 
record also disclosed that Masiello had tOld victims that Stickel "was 
'impatient' for his money" (Id. at 282) and that Stickel himself had told 
a victim that he (Stickel) "knew everything that Masiello knew." (Id. at 
282.) 
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On appeal, the defendant s asse r t e d that t h e gov ernmen t' s evidence 
established only that: 

A. Stickel was either ignorant - o f Masi e llo's activit i es ; or 

B. Although not ignorant, he was "benevolently indiffere nt , took no 
active part, and rece ived none o f t h e s poils" 

Id. at 283 

The court thought the second as s e rtion inc r edible and held that even 
if the jury viewed the evidence i n t h is l ight, " it could, and, indeed, 
rationally should, find t h e defendant s guilty . " (Id . a t 283.) Th e court 
noted that Stickel was no "sophis t i c ated bystander" a nd that a union 
leader who "knows and permi ts t he use o f the threat of hi s powe r t o extort 
payments from the employers , . h a s made h ims elf a conspirator, 
whether he shares in the i llic i t pro ceeds or not." (Id. at 283.) 

The court viewed the de f e ndants' assert i on that St i cke l wa s ignorant 
of Masiello's activitie s a s "pr e suppos[ing] a na i v e t e dazzling in its 
innocence." (Id. at 283 . ) The court regarded th e d efendant s as shrewd 
individuals, .-.. keep[in~ ] t h e ir s e parat e rol e s di s t inct, with Stickel 
speaking only in compliance, while Masiello made the specific demands and 
collected the cash." (Id. at 284.) The court held that there was 
sufficient evidence to submit the case to the jury, adding that: 

Actually all the evidence wa s mosaic, each bit making 
its own contri b ution , a nd all b u ilding up to a 
compelling whole as fir s t t he cour t and second the 
jury should act ually view it . 

Id. at 283. See also, Uni t ed States v. Battaglia, 394 F.2d 304 {7th Cir. 
1968). 

9-131.500 VENUE 

Article III, section 2 of the Unied States Cons titution requires that 
criminal trials shall be held "in the Stat e whe r e the s a id Crimes sh al 1 
have been couunitted." Ac cordingly , 18 U. S . C. §32 37 , provdes in pertinent 
part: 

[A]ny offense a~ainst t he Un i t ed States begu n in one 
district and c omp l e t ed i n anothe r , or committed in 
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more than one district, may be inquired of and 
prosecuted in any district in which such offense was 
begun, continued, or completed. 

In United States v. Varlack, 225 F.2d 665 (2d Cir. 1955), evidence 
indicated that the defendant union officials sought to extort money from 
the American Sugar Refining Company by threatening to cause prolonged work 
stoppages and thereby prevent the unloading of the victim company's ships 
in Philadelphia, Pennsylvania. The defendants asserted that most of the 
events relating to the alleged extortion took place in the Eastern 
District of Pennsylvania and, hence, it was error to try them in the 
Southern District of New York. The court held that venue was proper in 
the Southern District of New York because the record indicated that the 
defendants traveled from Philadelphia into the Southern District of New 
York and there committed acts in furtherance of their plan of extortion. 

In United States v. Floyd, 228 F.2d 913 (7th Cir.), cert. denied, 351 
U.S. 938 (1956), the venue issue was again raised. This case involved the 
prosecution of a Teamster's official for interference with interstate 
commerce by extorting $2650 from the victim subcontractor who was 
stringing an interstate pipeline through the Southern District of 
Illinois. The defendants asserted that venue was improper in the Southern 
District of Illinois because all of the threats were made in the Northern 
District of Illinois and the payments were made in Missouri. The court 
held that "venue under the statute involved may be laid in any 
jurisdiction where commerce is affected," (Id. at 918) (emphasis added), 
and the evidence indicated that commerce wasobstructed' interfered with 
and affected within the Southern District of Illinois. 

The court took notice of the second paragraph of 18 U.S.C. §3237, 
which provides in part: 

Any offense involving transportation in 
interstate or foreign commerce, is a continuing 
offense and, .... may be inquired of and prosecuted 
in any district from, through or into such commerce .. 
moves. 

The court held the above provision applicable because the case 
"involved transportation" in that men or women, material and equipment 
from other states were transported into the Southern District of Illinois. 
The court added that the pipeline was an interstate pipeline and, hence, 
any delay in its construction would delay the ultimate transportation of 
oil through the Southern District of Illinois and into other states. 
Recognizing that the Hobbs offense involves two essential elements, 
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extortion and its effect on commerce, the court concluded that venue may 
be properly laid either in the jurisdiction wherein the coercion is 
perpetrated or in that wherein commerce is affected thereby. Id. at 919. 

9-131.600 INDICTMENTS 

9-131.610 Sufficiency of the Indictment 

The Supreme Court, Stirone v. United States, 361 U.S. 212 (1960), 
held that interference with commerce and extortion [or robbery) are 
essential elements of the Hobbs Act offense and both must be charged in 
the indictment. "Neither is surplusage and neither can be treated as 
surplusage." Id. at 218. 

Rule 7(c) of the Federal Rules of Criminal Procedure provides in 
pertinent part: 

The indictment or the information shall be a plain, 
concise and definite written statement of the 
essential facts constituting the offense charged. 

The general rule with regard to the specificity of an indictment was 
established in United States v. Callanan, 113 F. Supp. 766 (E.D. Mo. 
1953). In Callanan, supra, the indictment was couched in the general 
terms of the statute, i.e., it alleged "wrongful use of actual and 
threatened force, violence and fear," without pleading specific facts. 
(Id. at 767.) The court held that the indictment fell "short of stating 
the substance of the offense and informing the defendants of the essential 
facts of the charge they must meet." (Id. at 770.) Under the Callanan 
test, an indictment is defective and not---Curable by a bill of particulars 
if it fails to: 

(1) State the facts on which the government will rely 
to show wrongful, actual or threatened force, violence 
and fear, as charged; and 

(2) Plead the facts connecting the condemned conduct 
with interstate commerce. 

But compare Esperti v. United States, 406 F.2d 148 (5th Cir.), cert. 
denied, 393 U.S. 939 (1969), and Turf Center v. United States, 325 F.2d, 
793 (9th Cir. 1963). Accordingly, it has been held that: 
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The true test of the sufficiency of an indictment is 
not whether it cou ld have been made more definite and 
certain, but whe ther i t contains the elements of the 
offense intended t o be charged, and sufficiently 
apprises the defendan t of what he must be prepared to 
meet, and, in c a se any other proceedings are taken 
against him for a simi l ar offense, whether the record 
shows with acc u r a cy t o what extent he may plead a 
former acquittal or conv iction. 

See Anderson v. United States, 262 F.2d 764, 769 (8th Cir.), cert. 
denied, 360 U.S. 929 (1959). See also United States v. Addonizio, 451 
F.2d 49, 58 (3d Cir. 1972) . 

The rule followed in the Second Circuit is much more liberal, 
however. In United States v. Palmiotti, 254 F.2d 491 (2d Cir. 1958), the 
indictment alleged that the defendant: 

.. obtain[ed] from an agent and representative of 
Robert S. MacLean, Inc., a sum of money belonging to 
said company, to wit $190, with its consent, induced 
by wrongful use of threatened force and fear. 

Id. at 495. 

The defendant contended that the indictment was fatally defective 
because it merely alleged "wrongful use of threatened force and fear" 
rather than the specific factual nature of the threats. The court held 
that: 

[A]n indictment which charges a statutory crime by 
following substantially the language of the statute is 
amply sufficient, provided that its generality neither 
prejudices [the] defendant in the preparation of his 
defense nor endangers his constitutional guarantee 
against double jeopardy. 

Id. at 495 

The court said that the specificity of the indictment with regard to 
the amounts of money involved and the dates of the alleged extortions 
protected the defendant in the preparation of his defense and against any 
possible double jeopardy. 

Accord: United States v. Trotta, 525 F.2d 1096 (2d Cir. 1975), cert. 
denied, sub nom. Trotta v. United States, 425 U.S. 971 (1976). 
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9-131.620 Variance Between Indictment and Proof 

Adverse decisions in regard to variance between the indictment and 
the proof have generally arisen in connection with the commerce element 
and the predicates for extortion. In Stirone v. United States, supra, the 
indictment charged interference with the shipment of sand into 
Pennsylvania to be used in building a steel plant there. The government's 
proof showed not only an interference with the importation of sand into 
Pennsylvania but also an interference with the prospective interstate 
shipments of steel to be produced by the proposed manufacturing plant. 
The Supreme Court held that the trial judge committed prejudicial error in 
submitting the matter to the jury on the alternative grounds of 
obstructing the movement of the building supplies or the movement of the 
prospective product when the indictment had charged only obstruction of 
the building supplies. The Court held that this variation between the 
pleading and the proof "destroyed the defendant's substantial right to be 
tried only on charges presented in an indictment returned by a grand 
jury;" Id . at 217. But, the Court indicated that an indictment 
containing a general allegation of an effect on commerce would have 
prevented the variance. 

It follows that when only one particular kind of 
commerce is charged to have been burdened a conviction 
must rest on that charge and not another, even though 
it be assumed that under an indictment drawn in 
general terms a conviction might rest upon a showing 
that commerce of one kind or another had been 
burdened. 

Id. at 218. Where proof will be predicated on a depletion-of-assets 
theory (see USAM 9-131.190), for example, allegations that the victim 
depended on articles and commodities in the channels of commerce and that 
commerce was affected, ect. "by extortion" can be as material as the 
allegation of specific consequences which may flow f r om the extortion. 
See,e.g., United States v. Addonizio, supra, at 75-77 (no variance where 
generar-allegation permitted proof of three separate theories of effect). 

In jurisdictions requiring the exact factual nature of the effect on 
interstate commerce to be pleaded, the draftsman of an indictment should 
take pains to allege as many interferences of interstate commerce as are 
forseeable under the factual situation. The same is true with regard to 
the various modes of committing an extortion under the Act. The attorney 
trying the case must then confine his/her proof to the specific 
allegations of the indictment. 
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In Bianchi v. United States, 219 F.2d 182 (8th Cir.), cert. denied, 
349 U.S. 915 (1955), the indictment charged an extortion by means of 
threatened physical violence to the victim's person and property as we l l 
as wrongful use of fear of economic loss induced by threats of the 
industrial strife. Id. at 186. Although the government produced no proof 
of threats of violence, there was a sufficient showing of a reasonable 
fear of economic loss. The court held that there was no prejudicial 
variance between the indictment and the proof, saying: 

We perceive no sound reason why the doing of the 
prohibited thing in each and all of the prohibited 
modes may not be charged in one count, so that there 
may be a verdict of guilty upon proof that the accused 
had done any one of the things constituting a 
substantive crime under the statute. 

Id. at 195. 

Where an indictment fails to allege all of the appropriate statutory 
means of committing the offense, however, the indictment which is too 
narrowly particularized may jeopardize material areas of evidence which 
were considered by the grand jury. For example, in United States v. 
Iozzi, 420 F.2d 512 (4th Cir. 1970), the indictment alleged extortion by 
means of wrongful use of fear of economic loss, while the proof showed 
threats of violence and force. The court noted that the defendant was 
sufficiently apprised of the charges against him/her and held that there 
was no fatal variance between the charge and the proof. While fear of 
economic loss may be induced by purely economic means such as threat of a 
strike or work slow down, the court recognized that this same fear of 
economic loss might reasonably be inflicted by threats of force or 
violence to a person's business property or employees. Thus, an 
indictment drawn in terms of extortion by the wrongful use of economic 
loss may be held sufficient to substantiate a conviction based only on 
proof of actual or threatened violence against the victim's property or 
employees where such evidence is probative of economic fear. Accord, 
United States v. Russo, 708 F.2d 209, 212-214 (6th Cir. 1983). But 
compare, United States v. Cusmano, 659 F.2d 714 (6th Cir. 1981) where the 
evidence of the defendants' reputation for violence and reputed 
affiliation with organized criminal activity, as known to their victims, 
was permitted to be considered by the jury on the issue of the 
reasonableness of the victims' fear of economic loss and also as a 
separate extortionate means, namely, fear of physical violence. Because 
the indictment narrowly charged the defendants only with threats 
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of economic loss, consideration of the evidence on grounds other than the 
victim's fear of economic loss was held to be a constructive amendment of 
the indictment. Id. at 719. 

The problem of variance again manifested itself in United States v. 
Critchley, 353 F.2d 358 (3d Cir. 1965). Here the indictment specifically 
confined the alleged wrongdoing to October 7 and 8, 1962, while the proof 
disclosed threats on August 10 and October 5. Consequently, the court 
reversed on the grounds that a "defendant cannot be subjected to 
prosecution for interference with interstate commerce which the grand 
jury did not charge." Id. at 362. However, the Third Circuit has 
declined to adopt a "per se" rule and has held that each case must be 
considered in terms of prejudice to the defendant. The court has also 
indicated that amore liberal approach is indicated for indictment in which 
the relevant time frame is not restricted to particular dates. United 
States v. Somers, 496 F.2d 723, 745 (3d Cir. 1974) (proof of extortionate 
demands in late 1968 and early 1969 did not prejudice a defendant charged 
with extortion "between on or about January 1 and July 31, 1970" where 
defense was not surprised and did not rely on a defense for which the time 
frame was material). See also, United States v. Barna, 442 F. Supp. 
1232, 1236 (M.D. Pa.),-aff-r-cr-without opinion, 578 F.2d 1376 (3d Cir. 
1978) (variance between proof of payment on March 2, 1972 and July 15, 
1972 held not fatal). 

9-131.630 Extract from Sample Indictment Charging Extortion by Use of 
Actual and Threatened Violence 

See United States v. Green, 350 U.S. 415 (1956). 

INDICTMENT 

IN THE UNITED STATES DISTRICT COURT 

SOUTHERN DISTRICT OF ILLINOIS 

United States of America 

v. 

Jack Green and General 
Laborers' Local No. 397 
of Granite City, Illinois 
Association of Workingmen 

) 
) 
) 
) 

) 
) 
) 
) 
) 

Docket No. 5236 

VI 0: Sec . 19 51 , 
Title 18 U.S.C., 
Interference 
with Commerce by 
Threats and 
Violence 
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affiliated with International ) 
Hod Carriers Building and ) 
Common Laborers Union of ) 
America ) 

Count One 

That on or about, April 13, 1953, at and 
adjacaent to Chain of Rocks Canal, in the County of 
Madison, in the State of Illinois, in the Southern 
Division of the Southern District of Illinois and 
within the jurisdiction of this court, being a 
projected channel and conduit for traffic in 
interstate commerce on the Mississippi River and its 
tributaries, Jack Green and General Laborers' Local 
No. 397 of Granite City, Illinois, a Labor Union and 
Voluntary Association of Workingmen Affiliated with 
International Hod Carriers Building and Common 
Laborers Union of America, hereinafter called the 
Defendants, did unlawfully and willfully obstruct, 
delay and affect, and attempt to obstruct, delay and 
affect commerce as that term is defined in and by 18 
U.S.C. §1951, to wit: interstate commerce, and the 
movement of articles and commodities in such commerce 
by extortion, as that term is defined and and by said 
section of 18 U.S.C., that is to say, by then and 
there attempting to obtain from another, to wit, one 
Arthur W. Terry, Jr., then doing business under the 
name, style and description of Terry Engineering Co., 
and then and there engaged in executing a contract 
with the United States of America for the maintenance 
of a levee bordering said canal and theretofore 
erected and constructed as a part thereof, certin 
property of the said Arthur W. Terry, Jr., to wit, his 
money, in the form of wages to be paid for imposed, 
unwanted, superfluous and fictitious services of 
laborers commonly known as swampers, in connection 
with the operation of machinery and equipment then 
being used and operated by said Arthus W. Terry, Jr. 
in the execution of his said contract for maintenance 
work on said levee, the attempted obtaining of said 
property from said Arthur W. Terry, Jr. as aforesaid 
being then intended to be accomplished and 
accomplished with the consent of said Arthur W. 
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Terry, Jr., induced and obtained by the wrongful use, 
to wit, the use for the purpose aforesaid, of actual 
and threatened force, violence and fear made to said 
Arthus W. Terry, Jr. and his employees and agents then 
there being in violation of 18 U.S.C. §1951. 

9-131.640 Extract from Sample Indictment Charging Conspiracy to Extort by 
Means of Threats of Economic Injury 

INDICTMENT 
IN THE UNITED STATES DISTICT COURT 

FOR THE DISTRICT OF NEW JERSEY 

UNITED STATES OF A~ERICA ) Cr. No. 321-67 
) 

v. 

PETER W. WEBER 

) 18 United States 
) Code, Sections 2, 
) 3 71, and 19 51; 
) Title 29, United 
) States Code 
) 186(a)(b)(c) 
) 

COUNT VI 

The Grand Jury further charges: 

1. At all times pertinent hereto, the Bechtel 
Corporation, a Delaware corporation, with principal 
offices at San Francisco, California, was engaged in 
the general construction business in various states of 
the United States, and more particularly was engaged 
in the construction, and the preparation for 
construction, within the State of New Jersey of 
approximately ninety miles of petroleum products 
pipeline to be utilized in connection with the 
aforesaid interstate petroleum products pipeline of 
the Colonial Pipeline Company; and that for the 
purpose of performing the aforesaid petroleum products 
pipeline construction, the Bechtel Corporation 
transported, moved, and caused to be transported and 
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moved, articles , commodities, men, materials, supplies 
and machinery in interstate commerce between various 
states of the United States and the State of New 
Jersey, and more particularly from outside the State 
of New Jersey to the site of said pipeline 
construction within the State of New Jersey. 

2. At all times pertinent hereto, the said 
Bechtel Corporation was an employer of members of 
Local Union 825, International Union of Operating 
Engineers, who were employed in an industry affecting 
commerce, to wit, the aforesaid petroleum products 
pipeline construction on behalf of the Colonial 
Pipeline Company. 

3. At all times pertinent hereto, JAMES V. 
JOYCE was the owner of Joyce Pipeline Company, a sole 
proprietorship, engaged in the general business of 
pipeline construction, with principal offices located 
at Andover, New York; and was at all times subsequent 
to the receipt of a subcontract from the Bechtel 
Corporation, on or about Octover 4, 1963, in 
connection with the aforesaid Colonial Pipeline 
Company's petroleum products pipeline construction 
project, an employer of members of Local Union 825, 
International Union of Operating Engineers, who were 
employed in an industry affecting commerce, to wit, 
the aforesaid petroleum products pipeline construction 
on behalf of the Colonial Pipeline Company. 

4. At all times pertinent hereto, THOMAS E. 
STANTON was an agent and employee of JAMES V. JOYCE 
and the Joyce Pipeline Company. 

5. At all times pertinent hereto, the defendant, 
PETER W. WEBER, was Business Manager of Local Union 
825, International Union of Operating Engineers, and a 
representative of members of that Local Union who were 
employed in an industry affecting commerce by the 
Bechtel Corporation and the Joyce Pipeline Company, to 
wit, the interstate petroleum products pipeline 
construction on behalf of the Colonial Pipeline 
Company. 
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6. At all times pertinent hereto, FRANK BISONIC 
was a Steward of Local Union 825, International Union 
of Operating Engineers, and a representative of 
employees who were employed by the Bechtel Corporation 
in an industry affecting commerce, to wit, the 
construction of the interstate petroleum products 
pipeline on behalf of the Colonial Pipeline Company. 

7. That commencing on or about August 26, 1963, 
and continuously thereafter to on or about December 
31, 1964, the exact dates being unknown to the Grand 
Jury in the State and District of New Jersey, and 
elsewhere, the defendant, PETER W. WEBER, and the 
following named co-conspirators, FRANK BISONIC, JAMES 
V. JOYCE and THOMAS E. STANTON, unlawfully, wilfully 
and knowingly combined, conspired, confederated and 
agreed together, and with each other, and with divers 
other persons to the the Grand Jury unknown, to 
obstruct, delay and affect commerce, as that term is 
defined in section 1951 of title 18, United States 
Code, and the movement of articles and commodities in 
such commerce, by extortion, as that term is defined 
in section 1951 of title 18, United States Code. 

8. It was part of said conspiracy that the said 
defendant and the co-conspirators would obtain the 
property of the Bechtel Corporation, to wit, a 
quantity of United States currency, with the consent 
of the Bechtel Corporation, its officers and agents, 
such consent to be induced by the wrongful use of the 
fear of financial and economic injury to the business 
of the Bechtel Corporation by the said defendant and 
the co-conspirators, in that the said defendant and 
the co-conspirators would threaten to impose, and 
would in fact impose, labor disputes, work stoppages, 
work slowdowns, and other unwarranted labor 
difficulties on the Bechtel Corporation, in connection 
with the construction by the Bechtel Corporation of 
the aforesaid interstate Colonial pipeline project, 
unless and until the Bechtel Corporation, its officers 
and agents, awarded a subcontract to JAMES V. JOYCE 
and the Joyce Pipeline Company. 

All of the above in violation of section 1951, title 
18, United States Code. 
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9-131.700 JURY INSTRUCTIONS 

The following are the inst ruct ions on substantive violation of Hobbs 
Act by extortion through the wrongful use of fear of economic loss given 
by District Judge Wortendyke in United States v. Weber: 

The fifth count of this indictment charges that 
the defendant interfered with interstate commerce by 
an act of extortion; that is, by his forcing Colonial 
to abandon its contract with the Osage Construction 
Company and to award that identical contract to 
Napp-Grecco at a substantially higher price. The 
specific statute which his conduct is alleged to have 
violated is the Anti-Racketeering Statute, which is 
also known as the Hobbs Act, 18 U.S.C. §1951. 

That statute, in its pertinent parts, reads as 
follows: 

Whoever, in any way or degree obs true ts, de 1 ays or 
affects commerce or the movement of any article or 
commodity in commerce by * * * extortion or attempts * 
* * so to do * * * violates the law. 

(1) Commerce 

The word "commerce" as it is used in this law 
means interstate commerce. 

The elements of the offense charged in this 
count, which the government has the burden of proof to 
establish, are: 

1. That during the period from June 4, 
1964, and July 31, 1964, the Colonial Pipeline 
Company, a corporation, was engaged in the business of 
owning, operating, and adding to an interstate 
petroleum products pipeline, for the purpose of 
carrying petroleum products in interstate commerce. 

2. That during this period of time, and by 
reason of acts on the part of the defendant, property 
was obtained from Colonial by extortion. 

3. That th is extort ion did in some way or 
degree obstruct, or delay, or affect the business in 
which the Colonial Pipeline Company was engaged. 
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If you find that the defendant did not force 
Colonial through the wrongful use of threats of 
unwarranted labor disputes, to surrender its contract 
with Osage and award that contract to Napp-Grecco, 
then you must render a verdict of acquittal on Count 
V. Furthermore, if you only find that the defendant 
forced Colonial to surrender its contract with Osage, 
but are unable to find beyond a reasonable doubt that 
he induced Colonial through the wrongful use of fear 
to award the contract to Napp-Grecco, then you must 
render a verdict of acquittal on Count V. 

In order to find the defendant guilty of this 
charge you must determine that the defendant forced 
Colonial through the wrongful use of fear to by-pass 
the second lowest bidder for the Linden Delivery 
Project, the Joyce Construction Company, and to award 
the contract to the Napp-Grecco Corporation. If you 
find that Colonial awarded the Linden Delivery Project 
contract to Napp-Grecco merely because of the 
uncoerced refusal of the Joyce Construction Company to 
accept its contract, then you must render a verdict of 
not guilty on Count V. 

Now, I have told you that there are three 
elements to the crime charged in this fifth count. 
The first of these involves Colonial's participation 
in interstate commerce. 

There seems to be no serious dispute about this 
element of the offense. 

The remaining two elements of the crime are 
concerned with an extortionate taking of Colonial's 
property as alleged by the government, which did 
"obstruct, delay or affect commerce." 

If you find, beyond a reasonable doubt, that the 
Colonial Pipeline Company was a firm that was engaged 
in a business involving interstate commerce, that is, 
the operating or the building of an interstate 
petroleum pipeline, you must then determine from the 
evidence whether, by reason of an act or acts done on 
the part of the defendant, property was obtained from 
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Colonial by extortion and whether this obtaining of 
Colonial's property, if done, did, in some way or 
degree, either obstruct, or delay, or affect the 
business in which Colonial was engaged during the 
period covered by this count. 

(2) Extortion 

The word "extortion" is defined in this statute. 
I will now read that definition to you: 

"The term 'extortion' means the obtaining of 
property from another with his consent, induced by the 
wrongful use of actual or threatened . fear." 

(3) Property 

The property in question under this count is a 
contract to construct the Linden Delivery System, 
Project 1. When the statute prohibits the taking of 
the property of another by means of fear, the word 
"property" includes a contract. 

A contract is a valuable property right. It can 
be taken, just as any other property can be taken. 

Where a contract is obtained by way of extortion 
from a firm which is engaged in interstate commerce, 
then the taking of that contract and the payment of 
money pursuant to that contract does, as a matter of 
law, obstruct, delay, or affect both the business of 
the firm which is forced to give the contract and, 
therefore, interstate commerce as well. 

When property is obtained by way of extortion, it 
is not necessary for the government to show that the 
person who committed the act of extortion actually 
derived any direct benefit himself. "Extortion," as 
defined by the statute, prohibits the taking of the 
property of another either for one's own benefit or 
the benefit of someone else. 

In simple language, that means that just as a man 
cannot use fear to acquire money or contracts for 
himself, so, too, he may not lawfully use such fear to 
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compel or to induce a firm engaged in interstate 
commerce to give its property, or its money, or a 
contract to pay its money to another firm. 

Thus, it is no defense to one charged under this 
statute that he did not compel the payment of anything 
to himself, or that he has not been proved to have 
received any direct or even indirect benefit. 

However, you may, as I will instruct you later, 
consider the question of whether or not the defendant 
has been shown to have received any direct or indirect 
benefit in resolving the question of whether or not 
there was intent to obtain money by the wrongful use 
of fear. This may bear on motive. 

It is the burden of the government to prove to 
you, beyond a reasonable doubt, that the defendant, 
acting wrongfully, deliberately and intentionally used 
a reasonable fear within Colonial to induce it to part 
with its property. 

The government, therefore, must prove to you, 
beyond a reasonable doubt, that Weber "wrongfully" 
used an "actual fear" of Colonial' s, and that he did 
so "intentionally and deliberately" in order to induce 
Colonial to put aside its contract with Osage and to 
award that identical contract to Napp-Grecco. 

You will note that I have stressed the phrases 
"wrongfully," "actual fear," and "deliberately and 
intentionally." 

(4) Wrongfully 

Ladies and gentlemen, the word "wrongfully" has a 
special meaning in this statute. 

A labor leader or a bargaining representative may 
lawfully use all of the coercive power at his command, 
including the imposition of strikes, when he acts 
solely and exclusively to advance the interests of the 
working men whom he represents. It is from the men 
that he holds his power, as in trust, and he may 
impose economic coercion on employers when he acts in 
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the interest and tn behalf of the men whom he 
represents. Indeed, it may often be his duty to do 
so, or to threaten to do so. There is, therefore, 
nothing unlawful in the employment of non-violent 
economic pressure by a bargaining representative when 
he acts with the sole and exclusive interest of 
improving the wages, hours, and conditions of 
employment of the men whom he represents. 

On the other hand, such a representative has no 
right to impose the kind of economic pressure for a 
non-legitimate labor purpose, that is, either for his 
own personal enrichment or for the enrichment of some 
other private person or firm. 

Moreover, the designation of recipients of 
contracts is not a legitimate labor concern. The use, 
or the threat of the use of labor unrest for the 
purpose of influencing such awards is not a legitimate 
exericising of power. 

Every firm has the right to contract, freely, 
according to its own best interest. 

I, therefore, instruct you that while the 
defendant had the right, under the law, to impose 
economic coercion for a legitimate labor purpose, he 
had no right, and would be acting unlawfully, if you 
find that he used such coercion, deliberately and 
intentionally, for the purpose of instilling or using 
fear within Colonial in order to induce Colonial to 
surrender with Osage and make the award to 
Napp-Grecco. 

(5) Fear 

The term "fear" as used in this statute has the 
commonly accepted meaning. It is a state of anxious 
concern, alarm, and apprehension of anticipated harm 
to a business. Anxious concern of anticipated 
economic loss of adverse effect on a business would 
constitute fear as this term is used in the statute. 

It will be your duty to determine the question of 
fact as to whether or not the defendant, knowingly and 
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intentionally, utilized an actual fear within Co lonial 
with the specific intent of inducing Colonial to part 
with its property. 

(6) Reasonable Fear 

When I say an actual fear, I mean a present and a 
reasonable fear. 

The law requires proof, beyond a reasonable 
doubt, that the fear was reasonable and actual, and 
that the defendant knew of and intentionally used that 
actual fear, because the law does not hold any man 
responsible for the unforeseeable or the unreasonable 
reactions of those with whom he speaks or deals. 

But the law does prohibit the knowing and 
intentional creation or instillation of fear, or the 
knowing and intentional use of an existing fear, when 
this is done with the specific purpose of inducing 
another to part with his property. 

( 7) Intent 

Intent is a "state of mind and may be proved by 
circumstantial evidence. Indeed, it rarely, if ever, 
can be proved by any other means. 

While witnesses may testify as to what they see a 
defendant do and what they hear him say, there can be 
no eyewitness account of the state of mind and the 
intent with which those acts were done or words were 
spoken. 

But what a defendant does or says may indicate 
his intent or the lack of his intent to commit the 
offense charged. 

Ordinarily, it is fair to assume that an accused 
intended all of the natural and probable consequences 
of the acts and words which he knowingly causes or 
speaks . 

In determining this issue of intent, you should 
consider all of the proven acts and statements of the 
accused, in the context of the proven circumstances. 
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So, in the context of the evidence before you in 
this case, you must determine from this evidence what 
act or course of conduct on the part of the defendant, 
Peter Weber, would tend to establish or refute intent 
on his part to instill or use fear in the mind of 
Glenn Giles and Charles Brecheisen, or other Colonial 
executives, and thereby induce Colonial to part with 
its property. 

In this regard, you need not find that the 
defendant made any specific threat either to or 
against Colonial or Osage. Nor need you find that the 
defendant made a specific demand upon Colonial that it 
award the contract to Napp-Grecco, and none other. 

A threat may exist and be communicated to another 
even though the language use, literally construed, 
would not amount to a threat. It may be communicated 
to anyone by innuendo from words spoken. It may be 
communicated to another by acts or by a course of 
conduct which brings about a state of fear within a 
victim. And it may be communicated to another by a 
combination of words spoken and course of conduct on 
the part of one who seeks to create the understanding 
in the mind of another that there is a threat. 

These, then, will be questions of fact for you, 
the jury, to decide. You, and you alone, must decide 
whether or not Colonial was engaged in building an 
interstate pipeline, and whether or not the defendant, 
knowingly and intentionally, by his words or conduct, 
or both, either instilled or used a reasonable fear of 
economic injury within Colonial to induce Colonial to 
part with its property wh i ch , in th i s c a s e , 1 s a 
contract to build its Linden Delivery System. 

(8) Direct and Circumstantial Evidence 

As I explained previously, there are two types of 
evidence from which a jury may determine the guilt or 
innocence of a defendant. One is direct evidence, 
such as the testimony of a witness who actually 
observed what occurred or heard statements spoken by 
the defendant. 
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The other type of evidence is circumstantial 
evidence. Circumstantial evidence has been defined as 
that evidence which tends to establish a disputed fact 
by proof of other facts which, if true, have a 
legitimate tendency to lead to a conclusion that the 
disputed fact in issue sought to be established is 
also true. Circumstantial evidence may consist of a 
particular fact, a series of facts, or a chain of 
circumstances, and you may consider such facts of 
circumstantial evidence and infer from them such 
reasonable conclusions as you believe they tend to 
establish. Circumstantial evidence in point of value 
as proof is intrinsically no different from 
testimonial evidence, and in this case you will 
consider both direct and circumstantial evidence and 
determine on full and impartial consideration of this 
evidence whether or not there has been established 
therefrom that the defendant is guilty of a violation 
of law charged by the indictment. 

(9) Economic Pressure by Union Official 

As I have told you, this Act does not prohibit a 
union official from using his position or his power to 
put economic pressure on employers of the men he 
represents if, but only if, he does so entirely and 
exclusively for their benefit. But this Act does make 
it unlawful for a union official to use this power, a 
power which has been entrusted to him by the men whom 
he represents, either for his own personal benefit or 
for the private benefit of some other person or firm. 
It is this abuse of power which the extortion law aims 
to curb. 

Your duty, then, will be to decide the factual 
questions in this case. It is for you, and only for 
you, to decide whether or not this defendant, by dint 
of his union position, deliberately and intentionally 
instilled fear within Colonial or Bechtel, or 

· deliberately and intentionally used a fear which he 
knew to exist within these firms, with the deliberate 
purpose of either enriching . himself, or some other 
individual or firm. 
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It is for you to decide, as a question of fact, 
whether or not Weber intended to create, or to cause, 
or to use Colonial's fear of him to induce Colonial to 
t a k e the contract fr om 0 s age and to aw a r d i t to 
Napp-Grecco. 

(10) Threat 

In this regard, you should, of course, consider 
whatever words Weber is alleged to have used. But 
that is not the final test under this statute. No 
precise words are needed to convey a threat. As I 
have told you, this may be done by innuendo or 
suggestion. In deciding whether this conversation 
conveyed a threat, and was intended by Weber to convey 
a threat, you may and should consider the language 
together with the circumstances under which it was 
spoken against the background of the relationship of 
the parties which you find have existed. If you find 
that, under these circumstances, the purport of the 
natural effect of the defendant's language was to 
convey a threat, then the mere form of the words is 
unimportant. 

Of course, if you do not find, beyond a 
reasonable doubt, that the defendant intended either 
to instill fear or use any such fear which he knew to 
exist to induce Colonial to take the contract away 
from Osage and award that contract to Napp-Grecco, 
then you may not find him guilty. 

If you find, beyond a reasonable doubt, from the 
evidence in this case that the defendant was the 
representative of a labor union as charged in this 
indictment and, as such a representative, made a 
demand upon officers or representatives of Colonial, 
as charged in this count, and if you find that the 
defendant made express or implied threats to 
representatives of Colonial with respect to industrial 
strife on its pipeline project, unless his demand was 
complied with; and if such demand was wrongful and for 
the benefit of the defendant personally or for the 
benefit of another firm, and not for the benefit of 
the union members and not intended by the defendant 
for the interest of the members of his union; and if 
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you further find and believe from the evidence that 
the Colonial Pipeline Company agreed to the demand 
because of fear of economic loss on the pipeline 
project by and as a result of labor trouble from the 
craft represented by the defendant, then you may find 
that the defendant committed extortion, as the word 
"extort ion" is used in the law I have read to you and 
1n the indictment. 

If you find and believe from the evidence that 
the defendant did commit extortion as charged in Count 
V in the indictment, and you further find that at the 
time of the extortion the Colonial Pipeline Company 
was engaged in owning and operating or building an 
interstate pipeline, then I say to you as a matter of 
law that interstate commerce would be affected by such 
act of extortion by the defendant as charged in the 
indictment. 

(11) Conspiracy 

The sixth and seventh counts of this indictment 
alleged that this defendant entered into a conspiracy, 
that is, an illegal agreement to violate the Anti
Racketeering Statute, and that the defendant did, in 
fact, violate this statute when he, acting in concert 
with James V. Joyce, Thomas Stanton and Frank Bisonic, 
forced the Bechtel Corporation to award a subcontract 
to the Joyce Pipeline Company. 

It is the sixth count which alleges the 
defendant's participation in the illegal agreement and 
the seventh count which alleges that the name co
conspirators put that agreement into effect. 

Now, the sixth count of this indictment charges, 
and the government must prove beyond a reasonable 
doubt, that: 

(1) during the period from August 26, 1963, 
to December 31, 1964, the Bechtel Corporation was 
engaged in preparing to construct and in actually 
constructing the Colonial interstate oil pipeline; 
and 
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(2) that during this period of time, the 
defendant entered into an agreement or an under
standing that he would, acting together with others, 
use extortion to obtain a substantial subcontract for 
Joyce from Bechtel. 

The seventh count charges an additional element. 
That is, this count charges that the defendant, acting 
together with Joyce, Stanton, and Bisonic, actually 
put the alleged illegal agreement into effect by the 
use of extortionate pressure to obtain a $300,000 
subcontract for Joyce from Bechtel. 

I have already defined the terms "extortion," 
"wrongfully," and "actual fear" in regard to Count V 
of this indictment. Those definitions are the same and 
are applicable to these counts, Counts VI and VII. 

I shall now instruct you as to what the law means 
by the term "conspiracy." 

Now, ladies and gentlemen, a conspiracy ts 
nothing more than a combination, or an agreement by 
two or more persons to accomplish a criminal or 
unlawful purpose by unlawful means. In the case 
before you, it is the alleged agreement to obstruct, 
delay, or affect commerce by the extortion of a 
subcontract from Bechtel to the Joyce Pipeline 
Company. 

Ladies and gentlemen of the jury, the substance 
of my instruction to you of the law relating to the 
establishment of a conspiracy must be applied by you 
to the facts in this case in your first determination 
as to whether or not a conspiracy as charged in this 
indictment existed. 

It is sufficient if on proof of all the relevant 
facts and circumstances you find, beyond a reasonable 
doubt, that the minds of at least two alleged co
conspirators met in an understanding so as to bring 
about a deliberate agreement to do the acts as charged 
in the indictment. 
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Under the sixth count, it is the burden of the 
government to prove to you, beyond a reasonable doubt, 
that the defendant reached an understanding and 
conspired with Joyce, Stanton, and Bisonic, or any one 
of them, to wrongfully use an actual fear of the 
Bechtel Corporation to force Bechtel to award a 
subcontract for river crossing work to James Joyce. 

The government need not prove that the defendant 
came to such a meeting of the minds with each and 
every one of these men. It is sufficient if you find, 
as a matter of fact, that he did come to such an 
understanding with any one of them. 

The Government, therefore, need not show that the 
defendant and all the alleged co-conspirators all sat 
around one table, at one time, and entered into a 
solemn pact, either orally or in writing. Nor do I 
mean that the Government must prove that the defendant 
met and discussed, with each alleged co-conspirator, 
all the details or the alleged plan, or all of the 
means by which it would be carried out, or all of its 
illegal objects. 

Indeed, it would be extraordinary if there had 
been such a formal meeting, or document, or even 
specific oral agreement. A conspiracy is, by its very 
nature, usually secret in its origin and in its 
execution. 

It is sufficient if the Government proves to you, 
beyond a reasonable doubt, that the accused came to a 
mutual, but a tacit, understanding that he would 
accomplish the unlawful objectives. 

It is not necessary for the Government to prove 
that each alleged party to the agreement knew the 
names, or even the exact function of each and every 
other alleged participant in the agreement. Such 
proof is not required to establish that there was a 
mutual understanding or agreement. 

It is sufficient if the Government proves to you, 
beyond a reasonable doubt, that the accused knowingly 
associated himself with an enterprise, and that he 
knew that the scope of this enterprise, to be 
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successful, would require the assent and participation 
of others who would be unknown to him. 

It is sometimes the case that, in an effort to 
preserve secrecy and to thereby ensure safety, 
participants in a conspiracy keep their identity and 
exact functions secret even from some of their 
partners in the venture. 

Now, when I say the Government must prove that 
the defendant entered into an illegal agreement, I do 
not mean that the defendant must be shown to have met 
and talked with each of the other alleged conspi
rators. Nor is it necessary tha the Government prove 
that each and every one of the other named individuals 
actually agreed to participate in a common under
taking. It is sufficient if the Government proves 
that the defendant came to an express or implied 
meeting of the minds with any one of them, Stanton or 
Joyce or Bisonic, that they would use extortionate 
pressure to force Bechtel to award a contract to 
Joyce. 

Thus, for example, the evidence does not 
establish nor does the Government claim that the 
alleged conspirators, Weber, Joyce, Stanton, and 
Bisonic, all sat down together and plotted the means 
by which they were going to extort a contract from 
Bechtel. 

The evidence shows only the individual acts and 
declarations of the defendant and the other alleged 
co-conspirators. 

It will be for you to decide based upon these 
acts and declarations whether or not the defendant and 
either Joyce or Stanton or Bisonic or all of them 
together agreed to participate in a common undertaking 
in violation of this statute. 

Generally, the only evidence available is that of 
disconnected acts on the part of the alleged 
individual conspirators. These acts, however, when 
taken together and in connection with each other may 
show a conspiracy to secure a particular result as 
satisfactorily and conclusively as more direct proof. 

MAY 8, 1984 
Ch. 131, p. 65 

1984 USAM (superseded)



UNITED STATES ATTORNEYS' MANUAL 
TITLE 9--CRIMINAL DIVISION 

The first question for you to decide is whether 
or not there was an agreement. That is, you must 
decide the question of fact as to whether or not the 
Government has proved that some time between 
August 26, 1963, and December 31, 1964, there did 
exist an agreement between the defendant and either 
Joyce, or Stanton, or Bisonic, to do acts within this 
state which would violate the federal statute which 
prohibits the use of extortionate conduct. 

In determining whether or not the defendant was a 
member of the conspiracy, you are not to consider what 
others may have said or done. This means that the 
membership of any defendant in a conspiracy must be 
established by the evidence of his own conduct, what 
he himself said or did, and you must make this 
determination, ladies and gentlemen, without regard to 
and independently of the statements, acts or 
declarations of the other alleged co-conspirators. 

Participation in the conspiracy by the defendant 
must be established by proof which is based upon the 
reasonable inferences drawn from the defendant's own 
acts and conduct, his own statements and declarations, 
his connection with the acts and conduct of other 
alleged co-conspirators and his acquiescence therein. 

In this regard you should, of course, consider 
whatever words Weber is alleged to have used. But 
that is not the final test under this statute. No 
precise words are needed to convey a threat. As I 
have told you, this may be done by innuendo or 
suggestion. In deciding whether this conversation 
conveyed a threat, and was intended by Weber to convey 
a threat, you may and should consider the language 
together with the circumstances under which it was 
spoken against the background of the relationship of 
the parties which you find to have existed. If you 
find that, under these circumstances, the purport or 
the natural effect of the defendant's language was to 
convey a threat, then the mere form of the words is 
unimportant. 
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From the evidence presented in this case, and 
only from the evidence so presented, you must first 
decide whether there was a conspiracy, and if you so 
find, then you must decide whether the defendant 
joined this conspiracy. 

The guilt of a conspirator is not determined by 
the extent or scope of his participation. Some 
conspirators play larger roles than others. 

A conspirator need not become a member of the 
i 11 e g a 1 agreement at i t s i n c e p t i o n . 0 n c e he j o i n s , 
however, he effectively adopts the previous acts and 
declarations of his fellow conspirators. 

It makes no difference that a conspirator may 
have joined the conspiracy after it had been already 
formed. If you find that the accused joined a 
conspiracy after its beginning, you may hold the 
accused as responsible as the originator for all the 
acts which preceded his joining. 

If you find that this defendant did come to a 
meeting of the minds with Joyce, Stanton, or Bisonic, 
that he, acting in concert with one or more of them, 
would use extortionate pressure to induce Bechtel to 
award a contract to Joyce, them you may consider the 
acts and statements of any party to this agreement 
done in furtherance of the objects of the conspiracy 
as binding against the defendant. 

Thus, if you find that, in fact, there was such a 
partnership in crime, then during the period of its 
existence each co-conspirator found by you to be a 
member of the partnership speaks and acts not only for 
himself, but also for his partners, even though they 
were not present. 

9-131.800 THE HOBBS ACT IN RELATION TO TAFT-HARTLEY (29 U.S.C. §186) 

Section 302 of the Taft-Hartley Act is a criminal provision, malum 
prohibitum, which proscribes the acceptance of any thing of value or its 
request or demand by an employee's representative from any employer. The 
Hobbs Act contemplates extortion or coercive demands for property. Taft-
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Hartley is a misdemeanor and is separate and independent fro the Hobbs Act 
felony. 

The extortion of money from any employer by a union representative 
may give rise to prosecutions for both Hobbs and Taft-Hartley violations. 
"The fact that the same conduct may give rise to separate and independent 
violations of law does not render the charges or convictions based thereon 
inconsistent or mutually exclusive." United States v. Kramer, 355 F.2d 
891, 896 (7th Cir. 1966) (union official convicted under Hobbs and 
Taft-Hartley for extorting money from employer). The language of 
Taft-Hartley is broad and it contemplates coercive demands for as well as 
passive receipt of payment. 

An exception to this generally applicable rule arises when a charge 
of extortion and a charge under 29 U.S.C. §186(a)(4), which prohibits 
payment "with intent to influence [any offficer or employee of a labor 
organization] in respect to any of his actions, decisions, or duties," are 
sought to be included in one indictment. In essence, the former must 
involve a coercive demand while the latter is in the nature of a bribe 
offered or given by the employer on his own initiative, and they are, 
therefore, mutually exclusive. 

It is also noteworthy that the Taft-Hartley offense is not a lesser 
included offense in cases where a union official is charged withextortion 
and the victim is an employer. Hence, a defendant union official in a 
Hobbs prosecution is not entitled to an instruction on Taft-Hartley even 
if the facts would have justified charging and convicting the defendant 
for the Taft-Hartley violation. See, Bianchi v. United States, 219 F.2d 
182 (8th Cir.), cert. denied, 349 U.S. 915 (1955). 

An extortionate payment between employer and representative which 
also violates 29 U.S.C. §186 is outside the exception to the Hobbs Act 
carved out in United States v. Enmons, 410 U.S. 396 (1973). Since the 
payment is prohibited by federal criminal law (Taft-Hartley), it cannot be 
a "legi timate labor objective" under Enmon, United States v. Quinn, 514 F. 
2d 1250 (5th Cir. 1975). See USAM 9-132.000. 
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9-132.000 29 U.S.C. §186: LABOR MANAGEMENT RELATIONS ACT (TAFT
HARTLEY ACT) 

9-132.010 Investigative Jurisdiction 

Investigative jurisdiction 1s with the Federal Bureau of Investi
gation. 

9-132.020 Supervisory Jurisdiction 

Supervisory jurisdiction over the statute is with the Labor Unit of 
the Organized Crime and Racketeering Section, Criminal Division. 

9-132.030 Authorizing Prosecution [Reserved] 

9-132.040 Legislative History 

In 1947, the United Mine Workers of America, during contract negotia
tions with employers, demanded a prov1s1on which would require mine 
operators to pay a certain amount of money per ton of coal mined into a 
pension fund controlled and managed solely by the officials of UMWA. 
Recognizing the need for supervision over the use of such potentially large 
amounts of money, Congress responded with section 302 of the Labor 
Management Relations Act, popularly known as the Taft-Hartley Act (29 U.S.C. 
§186). See S. Rep. No. 105, 80th Cong., 1st sess. 52, 92 Cong. Rec. 4892-
94 (194~ The original bill contained the following two subsections 
prohibiting bribery of union officials and "shakedowns" of employers: 

(a) It shal 1 be unlawful for any employer to pay 
or deliver, or to agree to pay or deliver, any 
money or other thing of value to any representa
tive or any of his employees who are employed in 
an industry .affecting commerce. 

(b) It shall be unlawful for any representative of 
any employees who are employed in an industry 
affecting counnerce to receive or accept, or agree 
to receive or accept, from the employer of such 
employees any money or other thing of value. 

In time, it became apparent that the bribery and "shakedown" sections 
had loopholes. Employers were us 1ng middle persons to avoid the narrow 
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proscriptions of section 302(a) (see S. Rep. No. 187, 86th Cong., 1st Sess. 
at 11 ( 1959)) and union officers and employees were "shaking down" employers 
of non-union employees, thus evading the "representative of an employer's 
employees" language of section 302(c). Id. at 13-14. 

Consequently, when Sect ion 302 of the Labor Management Rel at ions Act 
was amended as part of the Labor-Management Reporting and Disclosure Act of 
1959, Congress extensively revised subsections (a) and (b). In the words of 
the Senate Subcommittee on Labor, the proposed revisions were meant to 
strengthen the statute "by making it applicable to all forms of extortion 
and bribery in labor-management relations, some of which may slip through 
the present law." Id. at 13. It appears that Congress was, by its amend
ment, attempting to'Uiake explicit what Judge Learned Hand had declared was 
the purpose of the statute, i.e., "to prevent employers from tampering with 
the loyalty of union officralS and disloyal union officers from levying 
tribute from employers." United States v. Ryan, 225 F .2d 417, 426 (2d Cir. 
J.955) (dissenting). 

Legislative comments on the 1959 amendments to Section 302 may be found 
in S. Rep. No. 187 on S. 1555, 86th Cong., 1st Sess. (1959); H.R. Rep. No. 
741 on H.R. 8342, 86th 'Cong., 1st Sess. ( 1959); and H.R. Rep. No. 1147 and 
S.1555, 86th Cong., 1st Sess. (1959); 2 U.S. Code Cong. & Ad. News 2318, et 
!!i·' (1959). Bill provisions, reports and debates are complied iii 
Le islative Histor of the Labor Management Reporting and Disclosure Act of 
1959 2 Vols. , National Labor Relations Board, 1959 ; and in Legislative 
li'iStor of the Labor-Mana ement Re ortin and Disclosure Act of 1959 
841-1083 U.S. Department of Labor, 1964 • 

As amended, 29 U.S.C. §186(a) makes it unlawful for an employer, as 
defined in 29 U·.s.c. §152, or an association of such employers, or a labor 
relations consultant acting in the interest of such an employer to pay, lend 
or deliver or agree to pay, lend or deliver any money or other thing of 
value to: 

A. Any representative of his/her employees; 

B. Any union, or officer or employee thereof, which represents, seeks 
to represent or would admit his/her employees to membership; 

C. Any of his/her employees in excess of their normal compensation to 
cause them to influence other employees in the exercise of their rights to 
bargain collectively; and 

D. Any union officer or union employee intending to influence him/her 
in his/her actions as a representative of employees. 
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Just as an employer's payment of or his/her agreement to pay, lend or 
deliver money or anything of value to a union representative is unlawful, 
so, too, is the demand, request or acceptance of or agreement to accept such 
a payment. Demands by a union, its officers or employees, for payment of 
unloading fees from interstate truck owners or operators are also 
proscribed. Excepted from prohibit ion is the payment of compensation to 
employees. See 29 U.S.C. §186(b)(2). 

Because 29 U.S.C. §186(a) and (b) contain such broad proscriptions 
on payments by employers and the acceptance of such payments by labor unions 
and their officers, it was necessary for Congress to spell out in 29 U.S.C. 
§186(c) exactly what kinds of 'payment could legally be made. The payments 
permitted by 29 U.S.C. §186(c) include: 

A. Wages or other legitimate payments to employees whose established 
duties include openly representing their employer in labor relations and 
payments to employees who also are employee representatives or officers or 
employees of union for services rendered to the employer; 

B. Payments in settlement of a court judgment or a claim (in the 
absence of fraud or duress); 

C. The market value of commodities; 

D. Dues checked off under valid authorizations; 

E. Contributions to pension trusts and various kinds of welfare benefit 
plan trusts which are jointly administered and meet certain other specific 
requirements; and 

F. Contributions by an employer to a plant, area, or industry-wide 
labor management counnittee established for one or more of the purposes set 
forth in section 5(b) of the Labor Management Cooperation Act of 1978 (29 
u.s.c. §175(a)). 

In the words of the proponents of the amendments: 

The purpose of these amendments to Section 302 is to 
forbid any payment or bribe by an employer or anyone 
acting on his behalf, whether, technically an agent or 
not. The demand or acceptance of such bribes is also 
proscribed. 

105 Cong. Rec. 866 (1959). 

The Supreme Court, in Arroyo v. United States, 359 U.S. 419, 425-26 
(1959), wrote: 
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Those members of Congress who supported the amend
ment were concerned with corruption of collective 
bargaining through bribery of employee representa
tives by employer representatives, and with the 
possible abuse by union officers of the power which 
they might achieve if welfare funds were left to 
their sole control. 

9-132.041 1984 Amendments 

Effective October 12, 1984, 29 U.S.C. §186 was amended to impose felony 
penalties. Recognizing that "Federal prohibitions and penalties designed to 
protect the legitimacy of labor relations have proved to be 
inadequate," Congress amended 29 U.S.C. §186(d) by increasing the maximum 
penalty for violations of 29 U.S.C. §186(a) and/or 186(b) to imprisonment 
for five ( 5) years and a $15 ,000 fine where the value of a bribe or 
prohibited payment exceeds $1,000. S. Rep. No. 98-83 on S.336, Committee 
on Labor and Human Resources, 98th Cong., 1st Sess. 12 (1983). Payments of 
$1,000 or less continue to be punished as misdemeanors. 29 U.S.C. 
§186(d)(2), as amended by the Comprehensive Crime Control Act of 1984, §801, 
Pub. L. No. 98-473. 

The amendments also affected violations of 29 U.S.C. §186 which involve 
the transmittal of certain prohibited payments through labor organizations, 
employee pension and welfare benefit trusts, or labor-management cooperation 
committees. These types of transactions, which focus on a failure to comply 
with the restrictions in 29 U.S.C. §186(c)(4) through (c)(9), and which 
occur on or after October 12, 1984, are no longer subject to criminal 
liability unless the defendant intends to benefit himself/herself or other 
persons who he/she knows are not entitled to benefit from the transaction. 
See 29 U.S.C. §186(d)(l), as amended. 

A substantial portion of the legislative history of the amendments is 
summarized in the following three Senate Committee reports: S. Rep. No. 
98-225 on S.1762, Committee on the Judiciary, 98th Cong., 1st Sess. 297-299 
(1983); S. Rep. No. 98-83 on S.336, Committee on Labor and Human Resources, 
98th Cong., 1st Sess. (1983); ands. Rep. No~ 97-497 on S.1785, Committee on 
Labor and Human Resources, 97th Cong., 2d Sess. (1982). The Department of 
Justice's views on the legislation ·were expressed by D. Lowell Jensen, 
Assistant Attorney General of the Criminal Division, in testimony before the 
Senate Committee on Labor and Human Resources. Hearing on S.336 before the 
Senate Subcommittee on Labor, 98th Cong., 1st Sess. 96-ll6 (March 15, 1983) 
and Hearing before the Senate Subcommittee on Labor on S.1785, 97th Cong., 
2d Sess. 64-94 (Feb 3, 1982). 
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9-132.100 DEFINITIONS 

Although 29 u.s.c. §186 was gr~atly expanded through the amendments 
contained in Section SOS of the Labor-Management Reporting and Disclosure 
Act of 19S9, the terms contained in the amendments are not defined in the 
LMRDA definitional section, 29 U.S.C. §402, which specifically excludes 
29 U.S.C. §186 by limiting its coverage to Chapter 11 of Title 29. When 
this fact becomes noteworthy with respect to a particular definition, the 
differences will be pointed out. 

9-132.110 Interstate Commerce 

The terms "commerce" and "affecting commerce" as used in 29 U.S.C. 
§ 186 are defined in 29 U. S .C. § 142(1) and are broadly construed by the 
courts. In N.L.R.B. v. Fainblatt, 306 U.S. 601 (1937), the Supreme Court 
said that Congress did not intend "to make the operation of the [NLRB] 
depend on any particular volume of connnerce affected more than that to which 
courts would apply the maximum de minimus." And in N.L.R.B. v. Reliance 
Fuel Oil Corp., 371 U.S. 224 (1962), the Court noted that, by passing this 
Act, "Congress intended to and did vest in the Board the fullest jurisdic
tional breadth constitutionally permissible under the Commerce Clause." 

This broad language was specifically cited in United States v. 
Ricciardi, 3S7 F.2d 91 (2d Cir.), cert. denied, 384 U.S. 942 0966). The 
defendant, a representative of a union of apartment-house owners, argued 
that he did not represent employees "employed in an industry affecting 
commerce" because the members of his union were only employed in New York 
City apartment-houses. Citing Reliance Fuel, supra, the court seized on the 
only possible connection with interstate commerce in the case. Because the 
apartment houses bought and used large amounts of fuel oil, said the court, 
a labor dispote in the New York apartment-house industry would interfere 
with the sale and distribution of out-of-state fuel oil on more than a de 
minimus basis. Accord Cutler v. American Federation of Musicians, 316 F.'id 
456 (2d Cir 1963); Orchestra Leaders of Greater Philadel hia v. 
Philadelphia Musical Society, 203 F. Supp. 755 E.D. Pa. 1962 • 

The interstate commerce aspect of 29 U.S.C. §186 is phrased in terms of 
"employees employed in an industry affecting commerce." The section never 
states that the employer must be involved in an industry affecting commerce. 
As to whether an employee can be "employed in an industry affecting 
commerce" when his/her employer's business is on a purely local level, the 
court in Sheet Metal Contractor's Ass~n. v. Sheet Metal Workers 
International Ass 1

1

n., 248 F.2d 307 (9th Cir. 19S7), held that the 
jurisdiction of 29 U.S.C. §186 is not keyed to the character or form of a 
particular emp~oyer's business but, instead, is built around a 
characterization of the employees to whose representative payments are made. 
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That i.s, where an employer whose interstate business i.s truly ~ mi.ni.mus 
bargains with a union through an employer's association whose membership 
includes interstate employers, then his/her employees are employed in an 
industry affecting commerce. The rationale for this interpretation of the 
jurisdiction grant is the belief that Congress could not have intended to 
provide that the "levying of tribute" is forbidden only where the employers 
are large and their business substantial. Id. at 309. 

9-132.120 Employer 

The definition of "employer" under 29 U.S.C. §186 is the same as that 
used in proceedings before the National Labor Relations Board. See 
29 U.S.C. §142(3) and §152(2) where "employer" is defined as including "any 
person acting as an agent of an employer, directly or indirectly. 11 The 
definition excludes the United States, state and local governments, 
government-owned corporations, Federal Reserve banks, and railway and air
line carriers which are subject to the Railway Labor Act (45 U.S.C. §151 et 
,!S·). For provi.si.ons covering prohibited payments i.n the railway and 
ai.rline industries,~ USAM 9-139.000, infra. 

9-132 .130 Labor Organization 

29 U.S.C. §142(5) defines this term as "any organization of any kind, 
or any agency or employee representation committee or plan, in which 
employees participate and which exists for the purpose, in whole or in part, 
of dealing with employers concerning grievances, labor disputes, wages, 
rates of pay, hours of employment, or conditions of work." The definition 
is self-explanatory and the only difficulty that arises in this regard is 
that 29 U.S.C. §402(i) contains a much broader definition of "labor 
organization" for purposes of the LMRDA. As pointed out at USAM 9-
132 .000, the definitions in 29 U.S.C. §402 do not apply to 29 U.S.C. §186. 
29 U.S.C. §402(i) specifically includes a "conference, general committee, 
joint or system board, or joint council which is subordinate to a national 
or international labor organization, other than a state or local central 
body." Thus, joint councils, general committees, etc., may not be covered by 
29 U.S.C. §186(a)(2) "(disputes, wages, rates of pay, hours of employment, or 
conditions of work). However, because any person holding a position in a 
joint council, etc., is also likely to be a "representative of employees," a 
payment to such a person would violate 29 U.S.C. §186(a)(l). 

9-132.140 Officer 

Again, although 29 U.S.C. §402(q) defines "officer" as "any constitu
tional officer, any person authorized to perform the functions of 
president, vice-president, secretary, treasurer, or other executive 

AUGUST 1, 1985 
Sec. 9-132.110-.140 
Ch. 132, p. 6 

1984 USAM (superseded)



UNITED STATES ATTORNEYS' MANUAL 
TITLE 9--CRIMINAL DIVISION 

functions of a labor organization, and any member of its executive board or 
similar governing body," this definition applies only to the LMRDA. The 
definitional sections of the Taft-Hartley Act do not contain any definition 
of "officer;" however, N.L.R.B. v. Coca-Cola Bottling Co., 350 U.S. 264 
( 1956), held that the term "officer" as used in that Act applies only to 
those persons so designated in the union's constitution. This means that 
persons who perform the functions of officers but are not so designated are 
not covered by the Taft-Hartley Act. See also S. Rep. No. 187, 86th· Cong., 
1st Sess. at 95, wherein the Senate re;;gnr;ecr that the Coca-Col~ interpre
tation of the Taft-Hartley Act would permit a union to rewrite its constitu
tion so as to provide for only one officer, thus allowing all of the other 
persons who perform "officer's" duties to escape the proscriptions of the 
Taft-Hartley Act. 

9-132.200 THE PAYORS - 29 U.S.C. §186(a) 

Section §186(a) of Title 29 provides as follows: 

(a) It shall be unlawful for any employer or association of 
employers or any person who acts as a labor relations expert, 
adviser, or consultant to an employer or who acts in the in
terest of an employer to pay, lend, or deliver, or agree to 
pay, lend or deliver, any money or other thing of value, 

(1) to any representative of any of his employees 
who are employed in an industry affecting 
commerce; or 

(2) to any labor organization, or any officer or 
employee thereof, which represents, seeks to 
represent, or would admit to membership, any of 
the employees of such employer who are employed in 
an industry affecting commerce; or 

(3) to any employee or group or committee of 
employees of such employer employed in an industry 
affecting commerce in excess of their normal 
compensation for the purpose of causing such 
employee or group or · committee directly or 
indirectly to influence any other employees in the 
exercise of the right to organize and bargain 
collectively through representatives of their own 
choosing; or 
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(4) to any officer or employee of a labor 
organization engaged in an industry affecting 
comrnerc_e with intent to influence him in respect 
to any of his actions, decisions, or duties as a 
representative of employees or as such officer or 
employee of such labor organization. 

9-132.210 Employe11, As?ociation o\ Employers aqd "Age9tir" of 
Employers 

Originally, the statute made reference only to " employers." See USAM 
9-132 .000 supra. The amended statute, however, provides for an eiPanded 
class including employers, employer associations, etc. This amendment was 
intended to remove any doubt that the term "employer" included any person 
acting as an agent of an employer, either directly or indirectly. See S. 
Rep. No. 187, supra, at 43. 

To determine who is an employer under the Act, the courts have examined 
"the actual relations of the parties [and] not the words of their 
contracts .... " Carroll v. Associated Musicians , of Greater New York, 183 F. 
Supp. 636, 641, (S.D.N.Y.), aff 1d, 2B4 F.2d 91 (2d Cir. 1960). For 
example, the Second Circuit held in Cutler v. American Federation of 
Musicians, 316 F.2d 546 (2d Cir. 1963.), cert. denied, 375 U.S. 941, that an 
orchestra leader engaged in the single engagement field is an "employer" for 
purposes of the Taft-Hartley Act under the following circumstances. The 
defendant union imposed a 1 1/2% "tax" on the union scale wages of the 
orchestra leader and the members of his orchestra, the "tax" to be paid out 
of the lump sum the orchestra leader received from the promoters of the 
concert. Noting that the orchestra leader negotiated the contracts with the 
"purchasers" (promoters) of the performances, paid the individual members of 
the orchestra out of the lump sum received and otherwise had "effective 
control" of the orchestra, the court concluded that the leader was the 
"employer" regardless of the fact that the union's standard form contract 
referred to the "purchaser" of the orchestra as the employer. Thus, the 
payment of the "tax" by the orchestra leader, "as an employer," to the union 
was a prohibited payment under 29 U.S.C. §186, and tftis was true even 
though the orchestra leader himself was also a member of the union. 

An individual's status as "employer" for one purpose does not, however, 
mean that he/she will always be an "employer" for all purposes under the 
statute. In Zentner v. American . F-ederation of Musicians, 237 F .Supp. 457 
(S.D.N.Y.), aff 1d., 343 F.2d 758 Od Cir. 1965), the court held that 29 
U.S.C. §186 did not bar the exaction of "work dues equivalents" by locals 
from members of the Federation performing within their jurisdiction. Here 
the "work dues equivalents" were levied upon the orchestra leader, not in 
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his capacity as an "employer" but rather as a member of the Federation like 
the other members of the or ch es tra. The court held that, "so long as the 
levy applies to employer and employee members alike, in practice as well as 
in theory, Section 302 is wholly inapplicable." Id. at 463. The "tax" in 
Cutler, supra, did not meet this test because it was based on the "employer" 
share as an employer and did not fall equally on him and the other union 
members working for him. 

The report of the Senate Committee on Labor and Public Welfare 
indicates that the intent of the 1959 amendment was to forbid any payment or 
bribe by an employer or anyone who acts in the interest of an employer 
whether technically.!!!. agent 2E. ~· S. Rep. No. 187, supra, at 43. The 
report took note of the McClellan Committee's findings regarding management 
middle-persons "flitting about the country on behalf of employers to defeat 
attempts at labor organization." Id. at 10. The amendment permits the 
prosecution of management middle- persons who make illicit payments without 
the troublesome burden of proving that "the payments were authorized or 
ratified by the employer or otherwise within the scope of the middle 
person's employment." 12.:_ at 11. 

In United States v. Iozzi, 420 F.2d 512 (4th Cir. 1970), the defendant 
union official was charged with receipt of unlawful payments under 29 U.S.C. 
§186(b). He defended on the grounds that he had no knowledge that the money 
came from an employer of members of his union and that there was not 
sufficient evidence to show that the employer had made the payment. The 
court, noting the evidence that the money came out of the employer's own 
bank account, cited the amended version of 29 U.S.C. §186(a) to the effect 
that it not only prohibits receipt of money from an employer, but also from 
anyone who acts in the interest of an employer. See also United States v. 
Lavery, 161 F.Supp. 283 (M.D. Pa. 1959), for a case-h'Oiding that 29 U.S.C. 
§ 186 included employer associations and "agents" of employers even before 
the 1959 amendment. 

Payments to union officials by employers and persons acting in the 
interest of employers through non-employer corporate instrumentalities have 
been successfully prosecuted under 29 U.S.C. §186. See,!..:..£·, United States 
v. Overton, 470 F.2d 761, 765-766 (2d Cir. 1972)Where employer payments 
made in the form of "dividend distributions" through a corporation in which 
the union official shared ownership with the employers, were held to be a 
disguised prohibited payment whose purpose was to secure labor peace and to 
exploit the un~on offical 's influence; see also United States v. Ferrara, 
458 F.2d 868, 872-73 (2d Cir. 1972) (proh'Ibi~payments made through non
employer entity whose shareholders and principal officers also owned, 
controlled or were key officers of the employer corporation); United States. 
v. McMaster, 343 F.2d 176 (6th Cir. 1965) (employer payments disguised as 
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fees for truck rentals from a non-employer corporation controlled by the 
union official). For an illustration of prohibited payments being received 
from a non-employer (band promoter) who acted in the interest of employer 
(band leaders), see United States v. Bloch, 696 F.2d 1213 (9th Cir. 1982). 

9-132.220 Pay, Lend or Deliver 

29 U.S.C. §186(a) covers all payments not excepted by 29 U.S.C. 
§186(c). It is not limited merely to those payments involving bribery or 
shakedowns. In International Longshoremen's Ass'n v. Seatrain Lines, Inc., 
326 F.2d 916 (2d Cir. 1964), the union had attempted to convince dock 
employers to pay the union a certain sum in lieu of dues lost because of 
automation. The employers balked at making the payments, saying they would 
be illegal. The union argued that unless the payments were the result of a 
bribe or shakedown they would be legal. The court held that any such 
payments, be they the result of bribery or shakedown or of an arm's-length 
agreement between the parties, would be illegal, and that to call the 
payments lawful merely because they were characterized as a compromise 
settlement of a union claim would be to nullify the effect of the statute 
since any payment would be called a settlement of a claim or demand made by 
the union. 

Prior to the 1959 amendments, there was a split of authority on the 
question of whether the Act's language--"pay or deliver any money or other 
thing of value"--included a bona-fide loan. Because the word "lend" was not 
in the statute, many in the labor-relations field attempted to circumvent 
the statute's prohibitions by characterizing improper payments as loans. 
Such characterizations were not, for the most part, successful. See United 
States v. Freuhauf, 365 U.S. 146 (1961); United States v. Roth, 33'3"F.2d 450 
0d Cir. 1964), cert. denied 380 U.S. 942; and United states v. Golden, 
45 L.R.R.M. 2868 "{1[i). N.Y. 1959); where it was held that a pre-1959 11 loan11 

was proscribed by 29 U.S.C. §186 as some "other thing of value." The 1959 
amendment adding "lend" to 29 U.S.C. §186(a) should dispel any judicial 
doubts about Congress' intent to forbid the making or acceptance of even 
bona fide loans between the employer and the employee's representative. 

9-132.230 Other Thing of Value 

As mentioned above, the phrase "other thing of value" was sometimes 
construed prior to the 19 59 amendments to include bona fide loans. This 
interpretation of the phrase was premised on the theory that the use of the 
money or benefit of having it in hand were things of value. See United 
States v. Freuhauf, 365 U.S. 146 (1961). Although loans are now directly 
prohibited by the statute, the rationale behind the pre-amendment "loan" 
cases is still valid. The payment or acceptance of anything having value is 
prohibited by the statute. 
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In United States v. Roth, supra, the Court stated that "value" is 
usually set by the desire t~ve the "thing" and depends on the individual 
and circumstances in a case considering an interest-free loan having 
ascertainable market value. Similar items of pecuniary value under 29 
U.S.C. §186 have included the free use of a leased automobile as measured 
by the monthly rental payments, United States v. Boffa, 688 F.2d 919, 934-35 
(3d Cir. 1982); award of serv ice contracts to a company in which a union 
offical held an undisclosed interest, United States v. DeBrouse, 652 F.2d 
383, 387 (4th Cir. 1981); and the savings resulting from a lower. "special 
rate" for acconunodat ion charge to a union official by a hotel employer 
(where the savings were not a sale or purchase at the prevailing market 
price within the meaning of 29 U.S.C. §186(c)(3)), United States v. 
Schiffman, 552 F.2d ll24, ll26 (5th Cir. 1977). 

However, in some cases value is not measured solely by a pecuniary 
standard. In United States v. DeBrouse, supra, the court held that an 
employer's payment of salary to a third party for which the third party 
performed no services was a "thing of value" to the union official who 
had requested that the payment be made despite the fact that the employer 
received no pecuniary benefit from the salary payment. ~compare, United 
States v. Scotto, 641 F.2d 47, 57 (2d Cir. 1980) where the court expressed 
doubt about whether nmere goodwill from delivering such contributions [from 
employers to third party-politicans] is properly within the meaning of 
'thing of value' under §186(b){l) , •• " 

It should be noted that employer payments of "salary" for "no show" 
employment, if received directly by the union official, would violate 
29 U.S.C. §186(b)(l) inasmuch as 29 U.S.C. §186(c)(l) excepts only employer 
compensation by reason of the union official's service as a bargaining unit 
employee of the employer. Accordingly, DeBrouse should not be interpreted 
to prohibit a union official's solicitation of bona fide employment for 
members of the bargaining unit, an objective properly within his/her 
responsibilities as a union representative. Courts have been careful to 
construe the phrase "thing of value" in light of the congressional purpose, 
which is to curtail actual and potential corrupt practices affecting 
collective bargaining. 

One of the issues in Zentner v. American Federation of Musicians, 
237 F. Supp. 457, 463 (S.D.N.Y.), aff'd, 343 F.2d 758 (2d Cir. 1965), was 
whether a union could require a band leader to furnish the names, addresses 
and locals of the musicians in his employ as well as the scale wages 
received by each member. Because the band leader was an "employer" under 
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the Act, he refused to furnish the lists, claiming that to do so would 
amount to a·n illegal payment. The court disagreed, but said that [ i ]nform
ation with respect to one's employees may be a thing of value, and in some 
circumstances may even constitute the subject of a transaction in violat i on 
of Section 302 .... " Id. at 463. However, the court noted, "it would be a 
perversion of the congressional purpose to construe the phrase 'anything of 
value' to include the requested information." Id. at 463. 

Similarly, in N.L.R.B. v. Wyman-Gordon Co., 270 F.Supp. 280 (D.Mass. 
1967), rev'd on other grounds, 397 F.2d 394 (1st Cir.) the court reversed, 
with instructTOns to reinstate the District Court's judgment. Id. at 759. 
The employer contended that to comply with a union reques t to ~rn over a 
list of names and addresses of 1700 employees would violate 29 U.S.C. §186 
because the list was a "thing of value." In the context of a representation 
dispute involving rival unions, the District Court held that: 

The possible value of such a list as a mailing 
list gives this contention some surface 
plausibility. But it must be rejected as patently 
contrary to the intent of Congress in enacting the 
statute ...• The obvious purpose of the statute was 
to protect the employees from harm, not help. 270 
F. Supp. 280, 286. 

The phrase "other thing of value" has also been held to include bene
fits flowing from the use or application of the money paid. In Conditioned 
Air and Refrigeration Co. v. Plumbing and Pi e Fitting Labor-Mana ement 
Relations Trust, 159 F.Supp. 887 S.D.Cal. 1956 , an employer made payments 
to a trust fund set up under the guidelines of 29 O.S.C. §186(c), but the 
trust deviated from those guidelines and spent money to enforce· the collec
tive bargaining agreement. The court held that, although the money was paid 
to the trust, the benefits from the application of the money constituted a 
"thing of value" to the local union, and the payments were, therefore, 
illegal. This reasoning, it should be noted, is somewhat strained. The 
decision could have rested on the theory that the payment of the money to an 
"improper" trust was an illegal payment of money to a "representative" of 
the company's employees. 

9-132.300 THE PAYEES - 29 U.S.C . .§186(a)(l)-(4) 

There are four distinct classes of individuals, organizations and 
groups to whom payments are forbidd.en. See USAM 9-132.200, supra. They 
will be discussed in the order in which they-"appear in the statute. 
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9-132.310 Any Representative of Any Employee - 29 U.S.C. §186(a)(l) 

The original act limited the forbidden payments to this group. 
Consequently, the precise meaning of "any representative" was the subject 
of much controversy. One of the earliest contentions made was that only a 
labor organization could be punished for violation of this section because 
the organization was the only official "representative" of the employees. 
United States v. Ryan, 350 U.S. 299 (1956). Refusing to read the term 
"representative" in this narrow sense, the Supreme Court held that, "In 
using the term representative Congress intended that it include any person 
authorized by the employees to act for them in dealings with their 
employers." Id. at 302. To read the term otherwise, said the Court, would 
be to ignore the obvious import of the statute's penalty provisions. 

In Brennan v. United States, 240 F.2d 253 (8th Cir. 1957), cert. 
denied, 353 U.S. 931 (1958), the Eighth Circuit held that the term 
"representative" included any person who is empowered or authorized in any 
way to represent employees in their dealing with their employers in matters 
relating to wages, hours or working conditions. The following instruction 
given by the trial judge in Brennan was approved by the appellate court: 

The word "representative" in Section §186 of the 
National Labor Relations Act and elsewhere in any 
of my instructions is used in its ordinary 
everyday meaning and means a labor representative. 
As such, it includes any person who is empowered, 
authorized, or designated in any way, directly or 
indirectly, by any employee or employees, to 
represent such employee or employees in any matter 
relating to their wages or hours or working 
conditions by standing in the place of such 
employee or employees in any responsible dealing 
with the employer involving such matters. 

If a person be so authorized to act it is not 
necessary that he actually exercise all or any of 
the powers conferred upon him. Representative as 
used in this Act may also include one who is 
empowered, authorized or designated by any 
employee or employees to represent any employee or 
employees in any negotiation by such employer as a 
representative of said employees in any matter 
relating to their wages, hours, or working 
conditions. 
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Any labor organization, such as a local union, 
union council, union conference or international 
union which is empowered, authorized or designated 
by any dealing with the employer with respect to 
hours, wages or working conditions is by virtue 
thereof a representative of such employee or 
employees, and any individual who actively holds 
and occupies an office or position of 
responsibility in any such union local, council, 
conference, or international, who is empowered or 
authorized in such office or position to act for 
any such labor organization in which he holds 
office in such way as to affect any such employee 
in a substantial way in any dealing with the 
employee's conditions, is thereby also a 
representative of such employee or employees. 

Brennan, supra at 264. Accord, Korholz v. United States, 269 F.2d 897 (10th 
Cir. 1959). 

Note that under the Brennan test one need not actually represent 
employees in negotiations or similar activities with employers. The mere 
authority to do so is enough. See United States v. Fisher, 387 F.2d 165 (2d 
Cir. 1969), cert. denied, 390 u:S:- 953. 

A question also arises after Brennan as to whether a representative 
is one who deals with the employer in matters relating only to wages, hours 
and working conditions, or whether the definition in Ryan should be more 
broadly applied. In Mechanical , Contractors Ass'n. v. LOCcii. Union 420, 265 
F.2d 607 (3d Cir. 1959), the court, noting that "strained interpretations 
intended to limit the Act's operations are to be avoided", held that ~ 
employee-designees administering a fund not meeting the requirements of 
29 U.S.C. §186(c)(5) are "representatives of employees" even though they do 
not really represent employees with respect to wages, hours or conditions of 
employment. Accord, Sheet Metal Contractors Ass' n v. Sheet Metal Workers 
Internation Ass n, 248 F .2d 307, 315 (9th Cir. 1957); Local No. 2 v. 
Paramount Plastering, Inc., 195 F. Supp. 287, 292 (S.D. Cai.), aff 1d, 310 
F .2d 179 (9th Cir. 1962). But see, Weir v. Chicago Plastering Institute, 
177 F. Supp. 688, 700 (N.D. iTr:-r:-·~ev"'cl'On other grounds, 279 F.2d 92 (7th 
Cir. 1959), which suggests that a more narrow definition of the term 
"representative" mi~ht have to be applied when the act ion is a criminal 
prosecution for payi#ents to an illegally constituted trust fund, as opposed 
to decisions in civil actions holding such funds are "representatives." 
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In Independent Association of Mutual Employees v. New York Racing 
Ass'n., 398 F.2d 587 (2d Cir. 1968), a trust was held not to be a 
"representative of employees" because there was a "controlling imbalance" on 
the board of trustees in favor of the employer, and, therefore, the 
employee-designated trustees had no real power. ~ compare, Cost el lo v. 
Lipsitz, 547 F.2d 1267 (5th Cir. 1977). 

9-132.320 Labor Organizations and Their Officers or Em lo ers - 29 U.S.C. 
§186(a (2 

A major inadequacy of the original statute was illustrated by the 
holding in Ventimiglia v. United States, 242 F.2d 620 (4th Cir. 1957). 
There the defendant officials of a non-unionized weather-proofing business 
obtained a subcontract on a union job. In order to secure permission for 
their · non-union men to work on the job, the defendants paid the business 
agent of the local roofers union $100 a month in return for the issuance of 
working cards for their men. Conspiracy convictions under 29 U.S.C. §186 
were set aside by the Fourth Circuit on the ground that neither the roofers 
union nor the business agent was technically a "representative" of any of 
the defendant employer's non-union employees. The Report of the Senate 
Committee on Labor and Public Welfare indicates that the defect underscored 
by Ventimiglia was to be cured in the amended statute "by adding a new sub
division proscribing payments to any labor. organization, or any officer or 
employee, which is seeking to represent or would admit to membership any of 
the employees of the employer." S. Rep. No. 187, supra, at 14. 

This subparagraph obviously forbids payments from employers to labor 
union officials who are attempting to organize the employers' employees. It 
also appears to prohibit flatly the payment by an employer to officials or 
employees of unions which represent the same class or type of workers as the 
employer's employees. This is to say that the phrase "or would admit to 
membership" brings the Act's proscriptions to bear on a teamster official 
who "shakes down" an employer of non-union truckers. The legislative 
history clearly indicates that this is what the Act was intended to do. S. 
Rep. No. 187, supra, at 14. 

The phrase "would admit to membership" has been held to mean that: 

at the time the acts were performed and done ••• there was 
either a present intention for the employees [the 
employer] to apply for membership or that there was a 
present intention for [the employer] to obtain work in 
the •.• area and to employ employees that would and could 
be admitted, to membership in [the recipient's local 
union]. 
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United States v. Sink, 355 F. Supp. 1067, 1071 (E.D. Pa.), aff'd without 
opinion, li85 F.2d68'3 (3d Cir. 1973). Sink involved an employee who had 
never employed workers in the territorial Jurisdiction of the local union 
whose official had solicited payment, but who only planned to do so as part 
of a business expansion. 

However, where the "present intention" of the employer to hire 
employees who would be admitted to membership is not clear, as in the case 
of a construction contractor who has no definite plans to undertake projects 
which would require the use of union labor and who is not a party to any 
labor agreement which would obligate him/her to use subcontractor-employers 
who would use in union labor' in the future, the potential representative 
rel at ions hip between the employees of an "employer" and the recipient's 
labor organization has been held to be "too indirect" and 11 too nebulous" to 
support conviction under 29 U.S.C. §186(b)(l) and (a)(2). · United States v. 
Cody, 722 F.2d 1052, 1057-59 (2d Cir. 1983). The holding in Cody is 
consistent with the reasoning of the decision in Sink in view of the court's 
recognition in ;ldy, supra, at 1059, that "there-filay be circumstances in 
which the possi e future hiring of unionized workers might lead to abuses 
that 29 U.S.C. §186 was designed to prevent" and its discussion of why 
future hiring of employees who would be admitted to membership was not a 
certainty in that case. The court in Sink had instructed that the potential 
representative relationship should not be "some indefinite, uncertain 
future, vague possibility." ~. supra at 1070-71. 

On the other hand, the court's general statement in Cody, supra, at 
1058, that 29 U.S.C. §186(a)(2) requires an "existing employment 
relationship, between the employer and members of the union, not the 
possibility of a future relationship" appears to run counter to the view 
that 29 U.S.C. §186 should be construed in a manner which guards against 
potential conflicts-of-interest arising from the operation of union hiring 
halls as in the construction industry where pre-hire labor agreements are 
standard procedure. See, e.g., United States v. Gibas, 300 F.2d 836, 840 
0th Cir. 1962), holding--"that it was proper to instruct that the 
contractor-employer making payments did not have to have a member of the 
recipient's local union in his employ on the specific date of payment where 
the union hiring hall was the source of construction employees as needed. 
Moreover, contrary to the court's characterization in Co~y of the~ case 
as one which merely involved an expansion of the employer s business into an 
area where "its present employe.es would have been admitted to the local 
union," the port ion of the charge in Sink quoted above indicates that Sink 
involved the future hiring of employe~n the new territory to which~ 
employer intended to expand his/her ·business. 
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Another way to view the Cody decision is that although the payor 
formerly had contractual dealings, and might have such dealings again, with 
the subcontracor-employers whose existing employees would clearly be 
admitted to union membership, such former or future relationships were not 
shown to be the motive for the payments thereby precluding the conclusion 
that the payor was a "person acting in the interest of [some] employer" 
whose existing employees would be admitted to membership. See discussion on 
Cody, supra at 1058, noting that the subcontractors had ;p1eted work on 
the contractor-payor' s project at the time of the allegedly prohibited 
payment. Accordingly, if such motive could have been established by 
reference to a connection between the payment and some past or future abuse 
of an actual or potential labor-management relationship, it might be argued 
that the payor clearly acted in the interest of employer-subcontractors by 
paying or agreeing to pay at any time the subcontractor's existing employees 
would have been admitted to membership. 

Of course, proof of such a connection between the prohibited payment 
and the recipient's conduct would be tantamount to proof of an "intent to 
influence" the recipient with respect to his/her as a representative or as 
an officer of the union. In such case, the payment or agreement to pay 
could be charged as bribery under 29 U.S.C. §186(b)(l) and (a)(4) for which 
no actual or potential representative relationship is required as under 29 
U.S.C. §186(b)(l) and (a)(2). See United States v. Bloch, 696 F.2d 1213 
(9th Cir. 1982), and USAM 9-132.340, infra. 

Since the statute prohibits payments to a "labor organization, or any 
officer 2!.. empl9yee thereof," it is not necessary to show that the offic~r 
or employee himself represented or sought to represent the employer s 
employees. All that is necessary is that he/she be an officer or employee 
of a labor organization which meets the requirements of the subsection. In 
United States v. Fisher, 387 F .2d 165 (2d Cir 1967), the defendant union 
officer argued that 29 U.S.C. §186 did not apply to him because, even though 
he was an officer, he did not in fact represent employees in negotiations 
with their employer. He contended"""'tilat, as secretary-treasurer, he was a 
mere bookkeeper, and that since 29 U.S.C. §186 was meant to prevent union 
officers from "selling out" the union members, it did not apply to him 
because he had no power to sell them out. In affirming his conviction the 
Second Circuit held that there was no indication in the legislative history 
that Congress had any intention to exempt constitutional officers, or to 
require the courts to determine the degree of a person's res pons ibi li ty 
after it had been' established that he/she held union office. Id. at 168. 

9-132.330 E~ployer ,Inferference ·With Employee Rights 29 u.s.c. 
§1s6?alo5 

29 U.S.C. §186(a) forbids the paying, lending or delivering of money or 
other thing of value by an employer: 
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(3) to any employee or group or committee of 
employees of such employer employed in an industry 
affecting couunerce in excess of their normal 
compensation for the purpose of causing such 
employees or group or committee directly or 
indirectly to influence any other employees in the 
exercise of the right to organize and bargain 
collectively through representatives of their own 
choosing .... 

This subsection was included in the amended statute as a result of the 
disclosures of the McClellan Commit tee. It appeared that some sect ions 
of management refused to recognize the right of employees "to form and join 
unions without interference and to enjoy freely the right to bargain collec
tively with their employer concerning their wages, hours, and other 
conditions of employment." H.R. Rep. No. 741, 86th Cong., 1st Sess. at 6 
(1959). 

Recent convictions under 29 U.S.C. §186(a)(3) include United States v. 
Vornado, Cr. No. 80-110 (D. N.J. filed April 3, 1980) in which an employer 
corporation was convicted of conspiracy to violate 29 U.S.C. §186(a)(3) by 
paying an employee to circulate petitions seeking decertification of a union 
local as the employees' bargaining representative; and United States v. 
Absopure Water Co., Cr. No. 82-80074 (E.D. Mich. 1982) in which an employer 
corporation was convicted under 29 U.S.C. §186(a)(3) for paying employees 
for providing information on union organizing activities and influencing 
other employees with respect to a representation election. Copies of 
pleadings in these cases are available from the supervisory section, USAM 9-
132 .020, supra. 

9-132.340 "Bribery" of Officers or Employees of a Labor Organization 29 
U.S.C. §l86(a)(4) 

Subparagraph 4 of 29 U.S.C. §186(a) forbids payments by an employer 
or other named persons: 

(4) to any officer or employee of a labor 
organization engaged in an industry affecting 
commerce with intent to influence him in respect 
to any of his actions, decisions or duties as a 
representative of employees or as such officer or 
employee of such labor organization. 
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This subsection specifically requires proof of an "intent to influ
ence," a more rigorous showing than that required by preceding subsections. 
However, the language of the subsection is broad in its definition of the 
class of persons to whom payments are proscribed. Subsections (1) and (2) 
of 29 U.S.C. §186(a) require that, for the payment to be unlawful, the 
recipient must be a representative of the employer's employees or a labor 
organization or officer or employee thereof, which represents, seeks to 
represent or would admit to membership any employees of the employer .. While 
these subsections require that there be an exist~~g or demonstrably poten
tial relationship between the payor and the payee, the prohibition of 
subsection (4) of 29 U.S.C. §186(a) is applicable and independent of any 
such showing. 

This interpretation is born out in the legislative history of the Act. 
In an appendix to the expression of its views, the minority of the Senate 
Committee on Labor and Public Welfare clearly interpreted 29 U.S.C. 
§186(a)(4) as proscribing the subversion of union officials in the perform
ance of their offical duties by an employer "even if the employer and the 
subverted official's union have absolutely no relations with each other." 
S. Rep. No. 187 at 98. The report noted: 

If an employer in the steel industry gives 
something of value to his acquaintance, the head 
of .a textile workers union, to persuade him to 
influence his union to change its political 
line, that would be a crime under the bill. 

Id. at 99. 

Where an actual or potential representative relationship does 
exist, any violation of 29 U.S.C. §186(a)(4) is also a violation of 
29 U.S.C. §186(a)(l) or (a)(2). However, where the proof will support the 
scienter requirement of 29 U.S.C. §186(a)(4), prosecution under the latter 
subsection is preferred. A recipient's conviction under 29 U.S.C. 
§186(b)(l) with proof of a corresponding specific intent on the part of the 
recipient "to be influenced" has been held to be equivalent to "bribery" for 
purposes of 29 U.S.C. §504 which bars convicted union officials from union 
posit ions for five years fol lowing convict ion or imprisonment. Hodgson v. 
Chain Service Restaurant Union, 355 F. Supp. 180, 186 (S.D. N.Y. 1973). 

It should be noted, however, that the Court of Appeals, Second Circuit, 
has stated in the context of a RICO prosecution that the fact that 29 U.S.C. 
§186(a)(4) imposes a scienter requirement on the maker of the payment does 
not necessarily impose a corresponding requirement of an "intent to be 
influenced" on the taker of the payment. See United States v. Boylan, 620 
F.2d 359, 362 (2d Cir. 1980) (dictum). This statement is consistent with 
the observation in Arroyo v. United States, 359 U.S. 419, 423-424 (1959) 
that 29 U.S.C. §186 does not require a mutuality of intent: 
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An employer might be guilty under subsection 
(a) if he paid money to a representative of 
employees even though the latter had no 
intention of accepting. A representative 
might be guilty if he coerced payments from an 
innocent and unwilling employer. Both 
would be guilty if the payment were ostensibly 
made for one of the lawful purposes specified in 
Section 302 (c) if both knew that such purpose was 
merely a sham. 

Although convictions predicated on a union official's "intent to be 
influenced" have been sustained, see, e.g., United States v. Ferrara, 458 
F.2d 868, 873, n.5 (2d Cir. 1972r;--an-aT"ternative view of the evidentiary 
requirements of 29 U.S.C. §186(b)(l) with respect to "bribery" payments 
made in violation of 29 U.S.C §186(a)(4) was expressed in United States v. 
Bloch, 696 F.2d 1213, 1216 (9th Cir. 1982) where the Court stated: 

[a] "willful" violation of 29 U.S.C. §186 [(b)(l)] 
requires only that the defendant [recipient] act 
with knowledge that the payments are from a person 
acti_9ng in the interest of an employer and are in
t ended to influence the defendant's duties as a 
union employee [Material in brackets and emphasis 
added.] 

With respect to the disqualification of employers and persons acting in 
the interest of employers, a conviction of a bribe-payor who acted with an 
"intent to influence" the union official under 29 U.S.C. §186(a)(4) would 
also bar one from holding office with an association of employers or from 
service as a labor relations consultant under 29 U.S.C. §504. However, any 
conviction under 29 U.S.C. §186 will bar a person from service with an 
employee pension or welfare plan because, unlike 29 U.S.C. §504, disqualifi
cation under 29 U.S.C. §1111 does not depend on characterization of the 
underlying offense as "bribery." A conviction for "illegally demanding 
money from an employer" has also supported removal from union office as a 
condition of a probated sentence. See United States v. Barrasso, 372 F.2d 
136 (3d Cir. 1967) (per curiam). See also USAM 9-138.000, infra (Prohibited 
Office Holding). 
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9-132.350 Payme~ts to Third P~rties 

A troublesome problem is posed in cases where a union officer requests 
that an employer make a payment to a third person who does not fall within 
one of the classes specified in 29 U.S.C. §186(a). For example, the officer 
asks that a construction company whose employees he/she represents give 
his/her brother/sister a substantial discount on the price of a house which 
the company is building for him/her. In this case it is clear that the 
payment of something of value to the officer's brother/sister by the 
employer does not, in and of itself, come within the specific prohibition of 
29 U.S.C. §186 since the brother/sister is not one of the persons listed in 
29 U.S.C. §186 subsection(a)(l)- (4). But equally clearly, to say that the 
officer has not violated the statute by requesting that payment would be to 
permit the easy subversion of the purposes of 29 U.S.C. §186. Accordingly, 
prosecution should proceed on the theory that the benefit to the officer's 
brother/sister is some "other thing of value" to the officer even if he/she 
does not receive anything of measurable pecuniary value. 

The decision of the United States Court of Appeals, Fourth Circuit, 
in United States v. DeBrouse, 652 F. 2d 383, 387-388 (4th Cir. 1981) is 
the first decision to uphold application of this theory in the case of a 
union official who demanded that an employer pay salary to a third party 
for services not performed. The union official received no pecuniary bene
fit, directly or indirectly, from the third party. On the other hand, the 
Court of Appeals, Second Circuit, has expressed doubt whether "mere 
goodwill" which a union official might derive from the delivery of political 
campaign contributions from employers to third-party politicians is properly 
the receipt of a "thing of value" under 29 U.S.C. 186(b)(l). For further 
discussion, ~ USAM 9-132.230, supra. 

Of course, when a payment is made to a third person under circumstances 
which permit a showing that the union official did in fact receive some 
direct or indirect benefit, either money passed through the third person as 
a conduit or the value of having money. or property held by the third for the 
official's use, there is no need to utilize the "third party beneficiary" 
approach discussed above. See, e.g., United States v. Pecora, 484 F.2d 1289 
(3d Cir. 1973) (profits frOiii'"° testiinonial dinner to which employer contri
buted held for the union official's use); and United ;;tates v. Lanni, 466 
F.2d 1102 (3d Cir. 1972) (salary for "no show11 employee held for union 
official's use). 

9-132 .400 ACCEPTANCE OF PROHIBITED PAYMENTS - 29 U.S. C. §186 (b) (1) 

29 U.S.C. §186(a) delineates four distinct courses of conduct, each of 
which is declared unlawful and constitutes an offense 
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when engaged in by an employer. 29 U.S.C. §186(b)(l) is directed against 
one who solicits or is the recipient of payments proscribed under 29 U.S.C. 
§186(a). See United 

1
States v. Donovan, 339 F.2d 404, 407 0th Cir. 1964), 

cert. denieci7380 U.S. 975 0964). 

9-132.410 Any Person 

The manner in which the statute is drafted makes this term self
defining. 29 U.S.C. §186(a) makes payments to certain designated organi
zations and individuals illegal. 29 U.S.C. §186(b) makes it a crime for a 
person to accept a payment prohibited by 29 U.S.C. §186(a), and, therefore, 
the "person" who commits the 29 U.S.C. §186(b) violation can only be one of 
those designated in 29 U.S.C. §186(a). A passage from the legislative 
history of the Act supports this interpretation: 

The intent of these amendments to Section 302(a) 
and (b) is to forbid any payment or bribe by an 
employer or anyone who acts in the interest of an 
employer whether technically an agent or not and 
to forbid the receipt of any such bribe by any 
person, whether an individual, an officer or 
employee of a labor organization or a connnittee 
representing employees .... 

S. Rep. No. 187 at 43. 

Of course, a private individual can violate 29 U.S.C. §186(b)(l) as 
an aider and abettor (see infra). 

9-132.420 Request, Demand, Receive or Accept 

When a union offical "demands" a payment from an employer, he/she may 
be prosecuted under the Hobbs Act, 18 U.S.C. §1951, if the employer is 
threatened with force or violence or fears economic loss. In addition, a 
"demand" can also give rise to a simultaneous prosecution for vio l ation of 
29 U.S.C. §186(b). .See "The Hobbs Act in Relation to Taft-Hartley 302", 
USAM 9-131.800, supra~d United States v. Kramer, 355 F.2d 892, 896 (7th 
Cir. 1966) cert. denied, 384 U.S. 100 0966). It should be noted, however, 
that a charge of a Hobbs Act extortion and a charge under 29 U.S.C. §186 
(a)(4), which prohibits payment "with intent to influence [any officer or 
employee of a labor organization] in respect to any of his actions, 
decisions, or duties," are considered mutually exclusive. This is because 
the former must involve a coercive demand while the latter is in the nature 
of a bribe offered or given by the employer on his/her own initiative. 
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9-132.430 Prohibited by 29 U.S.C. §186(a) 

Any prosecution under 29 U.S.C. §186(b) must, of course, depend on 
subsection (a) of 29 U.S.C. §186, but an issue occasionally raised under 
29 U.S.C. §186(b) is whether there can be any situation, other than those 
contained in the exception provisions of 29 U.S.C. §186(c), in which money 
passes from an employer to a union official or employee representative but 
there is no Taft-Hartley violation. 

In United States v. Ricciardi, 357 F.2d 91, 99-100 (2d Cir. 1966), the 
defendant raised this issue by attacking a jury instruction to the effect 
that a violation of 29 U.S.C. §186(b)(l) and (a)(l) did not require evidence 
of the prohibited payment's connection to union affairs and could be 
predicated on personal friendship. The court approved of the instruction 
holding that all payments within 29 U.S.C. §186(a)(l) and outside the 
statutory exceptions are prohibited regardless of whether the payment was 
made because of the union official's status as a representative or because 
of personal friendship; accord United States v. Thompson, 466 F. Supp. 18, 
21 (W.D. Pa.) aff'd without opinion, 588 F.2d 825 (3d Cir. 1978) (upholding 
the conviction of a union official who accepted an unsolicited Christmas 
gift from an employer); The reasoning of Ricciardi, supra, which dispenses 
with proof of "evil motive" or "corrupt purpose" under 29 U.S.C. §186(a)(l) 
appears to apply with equal force to payments in violation of 29 U.S.C. 
§18.6Ja)(2) · ·- ~· ~ .. United States '-'-~ - ~,_supra, at 1072. 

In Arroyo v. United States, 359 U.S. 419 (1959), the defendant union 
official was convicted under 29 U.S.C. §186(b)(l) for the receipt of two 
checks which were paid by employers and intended by them as a contribution 
to a welfare trust fund properly established under 29 U.S.C. §186(c)(5) on 
behalf of their employees. The union official failed to deposit the checks 
in an existing welfare plan bank account and instead used the checks to open 
a new bank account which the defendant then used for his own personal 
purposes and for nonwelfare union purposes. The Supreme Court reversed the 
conviction under 29 U.S.C. §186, holding that the payment transaction 
between the employers and the union offical was "within the precise language 
of 186(c)" and therefore was not a violation of 29 U.S.C. §186(a) and (b). 
Arroyo, supra, at 421-423. 

Although the checks were drawn payable to the union rather than to 
the welfare trust, supra, at 431; the Court concluded that its "literal 
construction" of Arroyo, 29 U.S.C. §186, was cons is tent with the 
Congressional purpose to safeguard collective bargaining re l ationships 
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rather than to punish larcenous or fraudulent conduct affecting welfare plan 
funds. But compare, United States v. Silva, 517 F. Supp. 727 (D.R.I. 
1980), aff'd per curiam, 644 F.2d 68 (1st Cir. 1981), where the defendant 
union official received employer checks which were payable to a local union 
and represented pension and welfare contributions as well as union member
ship dues which were then co-mingled in the union's bank account and used in 
part for the union offical 's personal benefit. In finding · the defendant 
guilty under 29 U.S.C. §186(b)(l), the trial court distinguished the case 
from Arroyo on the grounds that the contributions had not been made pursuant 
to a bona fide written agreement establishing a trust fund jointly 
administered by employers and the union in accordance with 29 U.S.C. 
§186(c)(5). Silva, supra, 73,4. Furthermore, the Arroyo decision itself 
distinguishes its holding in cases where benefit-plan contributions are 
ostensibly made for the purposes specified in 29 U.S.C. §186(c) if both 
employer and union official know that such purpose is merely a sham. 
Arroyo, supra, at 424; Haley v. Palatnik, 509 F.2d 1038, 1042 (2d Cir. 
1975 . 

For a discussion of the October 12, 1984 amendments pertaining to 
violations involving an employer's witholding and/or payment of union dues, 
employee pension and welfare benefit plan contributions, and payments for 
labor-management cooperation committees, ~ USAM 9-132.640, infra. 

A similar situation arose in United States v. _Borland, 309 F. Supp. 
280 (D.Del. 1970). There the defendant union offical caused pay checks 
to be issued to union members who did not work on the job. The defendant 
then cashed the checks for himself. All of this conduct took . pl ace 
unbeknownst to the employer. Thus, ostensibly, he was issuing paychecks 
valid under 29 U.S.C. §186(c)(l). The government argued that Arro~o could 
be distinguished because the payment was valid only on the surface, because 
no work was done), whereas the payment in Arroyo was valid in fact, (because 
it met the requirements of 29 U.S.C. §186fc)(5)). The court held that 
defendant had not violated 29 U.S.C. §186. It would be diff i cult 
to believe, they said, that 29 U.S.C. §186(b) exempts from punishment the 
misappropriation of checks payable to a welfare fund but, at the same time, 
punishes the misappropriation of payroll checks. In light of the 29 U.S.C. 
§ 186 purpose to protect collective bargaining, it was held, there is no 
reason to punish one type of fraud and not another. Since no payment was 
made with intent to subvert the collective bargaining process, no violat ion 
of 29 U.S.C. §186 was proved. 
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9-132.440 The Unloading.Racket - 29 U.S.C. §186(b)(2) 

29 U.S.C. §186(b)(2) provides: 

It shall be unlawful for any person acting as an 
officer, agent representative, or employee of such labor 
organization, to demand or accept from the operator of 
any motor vehicle (as defined in Part II of the 
Interstate Commerce Act) employed in the transportation 
of property in commerce, or the employer of any such 
operator, any money or other thing of value payable to 
such organization or to an officer, agent, 
representative or employee thereof' as a fee or charge 
for the unloading, or in connection with the unloading, 
of the cargo of such vehicle: Provided, that nothing in 
this paragraph shall be construed to make unlawful any 
payment by an employer to any of his employees as 
compensation for their services as employees. 

A typical case involving issues under 29 U.S.C. §186(b)(2) might arise 
when an "unloading fee" is demanded from the driver. The driver, or his/her 
employer, may fear that the goods will be boycotted if the unloading is done 
by the driver himself/herself or that the consignee, fearing strikes and 
picketing if a union person is not hired to unload will refuse to accept the 
cargo. Consequently, the union is able to apply enough pressure to force 
the hiring. If the "fee" paid is bona fide wages paid as compensation for 
genuine services, 29 U.S.C. §186(b)(2) is not violated. 

The Senate committee report speaks of the practice of exacting 
"arbitrary fees for the so-:-called 'privilege' of loading and unloading of 
trucks, fees for which no work is done and which go to the benefit of the 
union or another person other than the one performing the work." S. Rep. 
No. 187, 86th Cong., 1st Sess. p. 14. However, there is also support in the 
legislative history for the proposition that 29 U.S.C. §186(b)(2) is 
intended to reach the kind of fees · and charges paid for unnecessary and 
unwanted services. See remarks of Congressman Barden at 105 Cong. Rec. 
15697-98 (1959), concerning the exaction of unloading charges in the form of 
wages paid for unnecessary labor as part of a so-called "hot cargo" 
agreement outlawed in 1959 in certain industries by the enactment of 29 
U.S.C. §158(e); see also remarks of Congressman O'Hara concerning the 
demanding or acceptan~f "unloading fees as a condition to permitting 
nonunion driver~ to unload their own cargo." 105 Cong. Rec. 15021 (1959), 
[emphasis added]. 

Accordingly, while 29 U. S .C .' § 186(b)(2) exempts fees paid by employers 
to their employees as compensation for services, compensation for fictitious 
or unnecessary services appears to be prohibited. Such .wage payments, if 
demanded by union representatives through the use of actual or threatened 
use of force, violence, or fear, may be prosecuted as extortion in violation 
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of 18 U.S.C. §1951. See, e.g., United States v. Green, 350 U.S. 415 (1956); 
United States v. Kemb-r;:- 1"9'8"F.2d 889 (3d Cir. 1952). 

Certain minority members of the Senate Committee on Labor and Public 
Welfare expressed the view that the proposal enacted as 29 U.S.C §186(b)(2) 
did not reach the practice whereby 

the union or union official seeking to exact a fee for 
permitting the truck to be unloaded, requires the 
operator to join the union and pay a sizable initiation 
fee even if he lives and works in another locality and 
belongs to another union, even if it is merely another 
local of the extorting union. This gives the deal the 
appearance of legitimate labor activity but is nothing 
but disguised extort ion. A minority amendment designed 
to outlaw this kind of racket was rejected. 

S. Rep. No. 187, supra, at 99 

However, union representatives who engaged in conduct like that 
described in the Senate report have been convicted of violating 29 U.S.C. 
§186(b)(2) and extortion in violation of 18 U.S.C. §1951 where they 
attempted to disguise the wrongful taking of money from non-union truck 
operators as a legitimate requirement that the operators join the union and 
pay dues before unloading supplies delivered by them to a construction site; 
United States v. Wilford, 710 F.2d 439 (8th Cir. 1983). The court rn 
Wilford found that the union officers and employees had no lawful claim to 
the money they demanded from drivers and that therefore the payments of 
"union dues 11 were extorted by the "wrongful 11 use of fear of economic loss 
due to the threatened refusal to unload trucks for non-payment. In 
establishing the absence of any lawful claim to such membership dues and 
initiation fees, the government argued that the dues and fees had been a 
sham and therefore outside the exception for the lawful solicitation and 
payment dues in 29 U.S.C. §186(c)(4). See USAM 9-132.540, infra. The union 
representatives had requested dues payments from victims who were 
self-employed persons who could not lawfully be solicited for membership in 
the union, or who would receive no benefit in return for membership other 
than having their trucks unloaded, or who were not afforded the privileges 
of other bona fide union members under the collective bargaining agreements 
in force at the job site. ~Wilford, supra at 444-445. 

Moreover, the court indicated the provision of the collective 
bargaining agreement in force at the site which required only union members 
to drive trucks "on the job" would be unlawful "hot cargo" agreement under 
the Taft-Hartley Act when applied to the delivery of suppl ies and materials 
to the construction site. Wilford, supra at 443, n.4. That is, while a 
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labor union is permitted by 29 U.S.C. §158(e) to bargain with employers in 
the construction industry for the purpose of entering into an agreement 
whereby only firms using union labor will be retained to perform contracting 
or subcontracting work at a construction site, this exception to the general 
prohibition against such "hot cargo" agreements with employers [in other 
industries] and common carriers does not permit such an agreement to be made 
concerning the delivery of supplies and materials to the construction site. 
For a discussion of such agreements, see H.R. [Conference] Rep. No. 1147, 
86th Cong., 1st Sess. 39-40 (1959). ~ 

9-132.500 THE EXCEPTIONS - 29 U.S.C. §186(c) 

In United States v. Ryan, 350 U.S. 299, 305 (1956), the Supreme Court 
said that 29 U.S.C. §186 is a "malum prohibitum, which outlaws all payments, 
with stated exceptions, between employer and representatives of his 
employees .... " 29 U.S.C. §186(c) enumerates six exceptions to the 
prohibitions in 29 U.S.C. §186(a) and (b), and these will be discussed in 
some detail below. 

It should be noted, in general, that when a payment falls within one 
prov is ion of 29 U. S .c · § 186(c) but not within another, ~ particularized 
exception, the latter governs and a violation exists. Internat~onal 
Longshoreman's Ass'n v. Seatrain L~nes, Inc., 326 F.2d 916 (2d Cir. 1964). 
For example; a payment to a union weTrare fund in accordance with a 
collective bargaining agreement settling a dispute between the parties may 
be exempt under 29 U.S.C. §186(c)(2), but it would be a violation unless it 
meets the requirements of 29 U.S.C. §186(c)(5). 

However, with respect to certain violations which occur on or after 
October 12, 1984, and involve payments to labor organizations, employee 
pension and welfare benefit trusts, and labor management cooperation 
committees, criminal prosecution requires proof of an additional element. 
That is, for violations which arise under 29 U.S.C. §186(a) and (b) because 
the transactions fail to comply with the restrictions in 29 U.S.C. 
§186(c)(4) through (c)(9), criminal prosecution requires an intent to 
benefit the defendant who .Participates in the transaction or other persons 
who the defendant knows are not permitted to receive the payment or other 
thing of value. See 29 U.S.C. §186(d)(l). See USAM 9-132.540 through 
9-132.590; USAM 9-132.°640, infra. 

9-132.501 Burden of Protection 

Where the defendant claims the payment he/she is accused of giving or 
receiving fits under one of the exceptions in 29 U.S.C. §186(c), the issue 
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arises as to who must produce the evidence to support the claim. In United 
States v. Fabrizio, 193 F.Supp. 446 (D. Del. 1961), the court rejected the 
government s argument that, since the defendant was claiming to come within 
an exception to the liability imposed by the statute, the burden was on him, 
not the government, to show that he came within that except ion. The 
defendant, as president of a coal company, was charged with responsibility 
for payments to a union committeeman representing employees of the company. 
Inasmuch as there was considerable evidence in the government's case which 
tended to show that the defendant had no personal knowledge of the fact, if 
it was a fact, that the committeeman was not also an employee, the court 
concluded that the burden of negativing the existence of the 29 U.S.C. 
§186(c)(l) exception was on the government. In that context, however, this 
holding amounted to nothing more than that the government retains the burden 
of proving that defendant violated the Act. 

A similar claim was made by an employee representative convicted of 
receiving unlawful payments from his employer in United States v. Donovan, 
339 F.2d 404 0th Cir.), cert. denied, 380 U.S. 975 0964). The court 
agreed that, once evidence has been produced which tends to bring a 
defendant within the exception, it is incumbent upon the prosecution to 
negative the applicability of such exception. There, the employer had 
testified that the defendant had performed no services for him, and the 
government's burden of proof was met. 

In sum, the government always has the burden of proof in regard to 
defendant's violation of the Act, but the defendant has the burden of 
production in regard to evidence that he/she falls within one of the 
exceptions to the Act. Once such evidence is introduced, either in the 
government's case or in the defendant's case-in-chief, part of the 
government's burden of proof is the negativing of this evidence. 

9-132.510 Exception 1: Payments to Representative of Employees for 
Services R~red as an Employee 

When it is claimed that the payment received was in compensation for 
services as an employee, the issue to be determined is whether a good 
faith work relationship existed. It is a common practice of large indus
trial concerns to employ shop stewards on a full time basis, and in most 
instances the steward is, in fact, a "representative" of the employees. If 
such employment is in good faith and for actual services to the employer, 
the except ion applies. See Reinforcing Iron Workers Local 426 v. Bechtel 
Power Co., 634 F.2d 258 Wh Cir. 1981). Payment of compensation by an 
employer to his/her employees for time spent on union business (e.g., 
grievance meetings) is permitted. Employees Ind. Union v. Wyman Gordon~, 
314 F. Supp. 458 (N.D. Ill. 1970). 
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However, 29 U.S.C. §186 proscribes employer payments to union stewards 
who are paid as the steward on multiple jobs in separate locations for the 
same time periods or on jobs where the steward fails to be physically 
present as required. In such cases the steward clearly does not receive 
compensation for services performed as an employee. See United States 
v. Kaye, 556 F.2d 855, 864-65 (7th Cir. 1977); United Stat-;;-v, Motzell, 199 
F. Supp. 192 (D.N.J. 1971). 

9-132.520 Exception 2: Paym.ent of Judgments, Arbitration, Awards and 
Compromise Settlement 

29 U.S.C. §186(c)(2) exempts the above payments from the 29 U.S.C. 
§186(a) and (b) proscriptions but is worded so broadly that a literal 
construction of it could vitiate them. For example, any payment made in 
response to a union demand could be termed a compromise settlement of a 
dispute; however, the few reported cases under this subsection have not so 
construed the exception. 

As discussed above in International on shoreman's Ass'n v. Seatrain 
Lines, Inc., ·326 . F.2d 916 (2d Cir. 1964, one of the union's negotiation 
demands-wa& that dock employers pay the union a certain sum in lieu of dues 
lost to the union because of automation. In a suit for a declaratory judg
ment that such payments would be the result of a compromise settlement and 
thus excepted by 29 U.S.C. §186(c)(2), the Second Circuit held that 
interpretation would nullify the effect of the statute, since any such 
payment from an employer to a union could be characterized as a compromise 
settlement. Additionally, the court held that 29 U.S.C. §186 subsection 
(c )(4) provides a more parti.cularized method for employer payment of dues 
which . must be adhered to if such payments are to be legal. 

Neither collective-bargaining agreements, which are settlements of 
"disputes" between the parties, nor the "decision or award of an arbitrator" 
can permit the parties to do something ·clearly within the prohibition of the 
statute. See Minkhoff v. Scranton Frocks, Inc., 181 F. Supp. 542 (S.D.N.Y. 
1960). -

9-132.530 Exception 3: Sale or Purchase of Article at Prevailing Market 
Price 

As with the employment exception in 29 U.S.C. §186(c)(l), this 
exception, 29 U.S.C. §186(c)(3), poses factual rather than legal questions. 
In United States v. McMaster, 343' F.2d 176 (6'th Cir. 1965), one defendant 
claimed that the money received had been in return for a truck his 
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company had rented to the employer. At the trial, however, he failed to 
produce any evidence as to the make, weight, or license number of the truck. 
The court upheld his 29 U.S.C. §186 conviction, saying that the serv ices 
he claimed to have performed were fictitious, and emphasized that, where the 
exemption is claimed under 29 U.S.C. §186(c)(3), a full examination of the 
surrounding circumstances should be made. Whether a particular transaction 
is "in the regular course of business" is a factual question which has been 
held not to require further definition by the court. United States v. 
DeBrouse, supra, at 389. 

It has been noted above (see USAM 9-132.220, supra) that "loans" are 
prohibited "payment" under 29 U.s.c. §186. An interesting but perhaps 
academic question in this area is whether a union employee or official can 
ever obtain a loan from an institution whose employees could be admitted to 
the official's union. It was noted earlier that the term "would admit to 
membership" was added to 29 U.S.C. §186(a) to cover the situation where t he 
union official was "shaking down" employers of non-union employees. There
fore, a bona fide loan would not seem to be within the intent of the amend
ment. But the word "iend" was itself added to the statute by the amendment. 
If legitimate loans are not prohibited, then perhaps there is a small 
loophole in the statute. On the other hand, one should not be prevented 
from securing a bona fide loan merely because he/ she happens to be an 
employee or official of a union that "would admit to membership" any of the 
lender's employees. In this regard see United States v. Disalvo, 252 F. 
Supp 740 (S.D.N.Y. 1966), where it issuggested that an arm 1s-length loan 
between the union employee or official and the lending institution might not 
be a violation of the statute. 

9-132.540 Exception 4: Dues Checked Off Under Valid Authorization 

For transactions which involve the payment of dues or equivalent fees, 
infra, to labor organizations on or after October 12, 1984, and which are 
prohibited because such payments are not made in compliance with 
requirements of 29 U.S.C. §186(c)(4), criminal prosecution requires proof of 
an additional element, namely, an intent on the part of the defendant who 
participates in the transaction to benefit himself/herself or other persons 
who the defendant knows are not permitted to receive the payment or other 
thing of value. See 29 U.S.C. §186(d)(l). This requireme nt, which did not 
apply to violat io~ of this kind prior to October 12, 1984, is cons is tent 
with the factual circumstances in United States v. Wilford, 710 F.2d 4 39 
(8th Cir. 1983), which upheld the conviction of union officials for 
demanding and accepting the payment of "dues" and initiation fees from 
employers and motor vehicle operators in violation of 29 U.S.C. §186(b )( l) 
and (b)(2). Payments into the union treasury were made in return for being 
permitted to unload cargo under circumstances where the defendants knew they 
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were not entitled to request that the victims pay dues and initiation fees 
to the union. Under the guise of soliciting "membership dues and fees," the 
officials in effect collected tribute from victims who in some cases were 
self-employed persons who could not lawfully be solicited for membership in 
the union, or who would receive no benefit in return for their membership 
other than having their trucks unloaded, or who were not afforded the 
privileges of other bona fide union members under the collective bargaining 
agreements in force at the job site. Id. at 444-445. 

In short, the participants to the transactions understood that the dues 
payments, although ostensibly made for purposes specified in 29 U.S.C. 
§186(c), were merely a sham. ~Arroyo v. United States, 359 U.S. 419, 
421-23 (1959). Compare United States v. Silva, 517 F. Supp. 727, 734 (D. 
R. I. 1980), aff 1d per cunam, 644 F.2d 68 Clst Cir. 1981), where the 
defendant-union official received from the employer checks payable to the 
union in part for membership dues which had not been properly authorized 
under 29 U.S.C. §186(c)(4). The court held that the knowing receipt of such 
payments was itself sufficient for convict ion under 29 U. S .C. § 186(b)( 1). 
It should be noted, however, that the defendant-official deposited such 
payments into an account over which he had sole discretion to use and part 
of which he subsequently used for his personal benefit. Id. at 736. 

Under this exception, the employer is allowed to pay the union dues 
of his/her employees directly to the union by deducting the proper amount 
from the employees' pay. This is known as a dues "check-off" and can only 
be done under a written assignment from the employee. The assignment may 
not be for a period greater than one year or the length of the collective 
bargaining agreement, whichever occurs sooner. Because the provision 
specifically mentions only "dues," much litigation has developed over 
attempts to expand the exception. Such attempts have generally been 
successful. 

In Schwartz v. Associated Musicians of Greater New York, 340 F.2d 228 
(2d Cir. 1964), the employer, orchestra leader, deducted a certain 
percentage from the pay of each "sideman" and turned this levy over to the 
union. Sidemen did not work on a regular basis, and the percentage levy was 
only collected when the member was working. It was contended that 
membership dues were an obligation uniformly imposed on all members to 
maintain their membership and that these non-regular monetary charges 
imposed on only a relatively smal 1 number of members each year, therefore, 
were not "dues" within the 29 U.S.C. §186(c)(4) exception. The Second 
Circuit rejected this contention, saying that 29 U.S.C. §186 was intended to 
prevent bribery and "shakedowns," neither of which was involved, and that 
the tax was similar to dues in that it applied equally to all members who 
worked. It is interesting to note that the court uses the legislative 
intent behind 29 U.S.C. §186 in various ways depending on the particular 
provision involved and the result sought. 
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Similarly, in International Union of Mine, Mill and Smelter Workers 
v. American Zinc, Lead and ~melting Co . , 311 F.2d 656 (9th Cir. 1963), the 
court held that a special strike assessment levied by the union could be 
paid by the employer under the dues "check-off" exception. The court's 
decision was based, in part, upon an opinion by the Department of Justice, 
22 L.R.R.M. 46 (1948), that the term "membership dues" included initiation 
fees and assessments as well as regular periodic dues, especially where the 
union constitution so provided. 

The above cases are illustrative of the general decisions in this area. 
They indicate clearly that the employer deduction need not be regular, nor 
need it carry the label of "me~bership dues" in order to be valid. Other 
cases following this line are: N.L.R.B. v. Food Fair, 307 F.2d (3d Cir. 
1962); Grajczyk v. Douglas Aircraft Co., 210 F. Supp. 702 (S.D.Cal 1962); 
and Heineman v. Douglas Aircraft Co., 211 F. Supp. 76 (S.D.Cal. 1962). 

The courts have refused, however, to allow some payments claimed to 
fall within this exception. In International Longshore~an's Ass'n v. 
Seatrain Lines, Inc. 326 F.2d 916 (2d Cir. 1962), discussed earlier, it was 
held that payments to a union in lieu of dues lost by automation did not 
fall within the exception. The exception is limited to a situation where 
the dues or assessments are checked off, in fact, from existing employees. 
Also, where the exception is claimed, mere characterization of the payments 
as dues without more proof will not suffice. See United States v. Gibas, 
300 F.2d 836 (7th Cir. 1962), cert. denied, 371 U.S. 817 (1963). 

Although assessments and initiation fees are considered to be ~ithin 
the exception, "fines·" cannot be so included because 29 U.S.C. §4ll(a)(5) 
provides that no member of a labor union may be fined unless he/she had been 
served with written, specific charges, given a reasonable time. to prepare 
his/her defense and afforded a full and fair hearing. A check-off 
assignment would, in effect, be a waiver of these rights as to imposition of 
the fine. __... See Felter v. Southern Pacific R.R. Co., 359 U.S. 326 (1959). 
See ~ Bay Counties District Council of Carp.enters and . Joiners, 145 
N.L.R.B. 168, where it was held that a union could not accept the 
checked-off dues and then reallocate the funds to pay off fines imposed on 
members. 

9-132.550 Exception 5: Payments .to Welfare and Pension Trust Funds 

29 U.S.C. §186(c)5) . exempts from the prohibition of the statute payments 
to a trust fund which meets all of ·the specific requirements set forth in 
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that paragraph. Should ~ of these requirements be lacking, payments to 
such a fund would be illegal payments to a "representative of employees" 
under 29 U.S.C. §186(a). See Local No. 2 v. Paramount Plastering, Inc., 310 
F.2d 179, 182, 185-86 (9~Cir. 1962), cert. denied, 372 U.S. 944; and 
Mechanical Contractors Ass' n v. Local Un~420, 265 F .2d 607 (3d Cir. 
1959). For transactions which involve the payment of contributions to an 
employee welfare or pension benefit trust on or after October 12, 1984, 
criminal prosecution requires proof of an additional element, namely, an 
intent on the part of the defendant who participates in the transaction to 
benefit himself/herself or other persons who he/she knows are not permitted 
to receive the payment or other thing of value. See 29 U.S.C. §186(d)(l). 
See USAM 9-132.640, infra. This additional eleme~is consistent with the 
ho l ding of Un.ited States v. Inciso, 292 F.2d 374 0th Cir. 1961), one of the 
few criminal prosecutions under 29 U.S.C. §186 to have involved the improper 
receipt of employee benefit trust contributions. In upholding that the 
conviction of a union officer who had caused the labor union to unlawfully 
receive health and welfare contributions from employers by depositing such 
monies in the union treasury rather than the welfare trust funds, as 
required by 29 U.S.C. §186(c)(5)(A), the court ruled in Inciso that a 
"willful" violation of 29 U.S.C. §186(d) requires "proof of an awareness of 
the restrictions of that section or a reckless disregard for that section." 
Id. at 380. Although the court had the government had met its burden by 
demonstrating the defendant's awareness of the requirement that health 
insurance contributions not be handled in the same manner as membership 
dues, Inciso represents the only reported decision to require more than 
proof of knowledge of the operative facts and surrounding circumstances 
which constitute the prohibited transaction for a "willful" violation. 
Compare United States v. Silva, supra, at 734, holding that no bad purpose 
or knowledge of illegality is required for willful receipt of welfare plan 
contributions in violation of i9 U.S.C. §186(c)(5). 

9-132.551 Purpose and Beneficiaries of the Trust 

Unless the purposes of a trust fund, established by agreement between 
employers and a union of employees, are within those permitted by 
29 U.S.C. §186(c)(5)(A) and (c)(6), payments to such a trust fund will be 
deemed unlawful. 29 U.S.C. §186(c)(5)(A) limits such trusts, in general 
terms, to the purposes of (1) providing health and welfare benefits, and (2) 
providing pensions or annuities for employees, their families and 
dependents, and 29' u.s.c. §186(c)(6) which allows trusts for apprenticeship 
programs and pooled vacation benefits. These purposes may be effectuated 
either by direct payments from the trust or through the purchase of 
insurance to provide the benefits. 
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In Local No. 2 v. Paramount Plastering, Inc., supra, several trust 
funds were established by agreement between the union and an employer's 
association, among them some for payments into a pension fund as to which no 
question was raised. However, one trust was established to provide better 
public relations for the general advancement of the plastering industry, and 
other trusts were established to promote the welfare of the industry and to 
improve labor-management relations. The propriety of these trusts was 
challenged. The court concluded that the purposes, powers and functions of 
the trusts were not within the exceptions created by Congress and were not 
permissible objects for the use of trust funds. See also Sheet Metal 
Contractors Ass'n v. She$t Metal Workers International-xs~248 F.2d 307 
(9th Cir 1957), cert. denied, 355 U.S. 924; and Mechanical Contractors 
Ass'n v. Local 420, supra. 

Local No. 2, supra indicates that the general purpose of the trust, 
welfare, pension, health benefits, etc., must be kept within the strict 
bounds of 29 U.S.C. §186(c)(5)(A) or (c)(6); however, in Blassie v. Kroger, 
345 F.2d 58 (8th Cir 1965), some leeway in interpreting 29 U.S.C. 
H86(c)(S)(A) was permitted. Among the questions raised in Blassie was 
whether the trust could pay welfare, pension and/or annuity benefits to 
persons other than those presently employed by the contributing employer, 
i.e., retired persons, employees of the trust, employees of the union and 
01ficers of the union. The court answered affirmatively, saying that the 
trustees should pursue: 

(A) construction policy favoring inclusion and benefit 
where there is no positive statutory language or inter
ference exclusion, rather than one favoring inclusion 
and a denial of benefits where there is no positive 
statutory language of inclusion. 

Blassie, supra 345 F.2d at 68. Thus, a trust agreement may provide for 
officers and employees of the union and/or employees of the trust, provided 
that their employers makes contributions for them in the same amount as is 
paid by other employers. 

It should be emphasized that Blassie does not, in reality, expand the 
permissible purposes of a union trust beyond those specifically listed in 
29 U.S.C. §186(c)(S)(A) and (c)(6), but merely provides some flexibility in 
interpreting the existing language. The subsection speaks of payments to 
employees and dependents of employees, and Blassie held that retired 
persons, union officers and trust employees could be beneficiaries because 
the term "employee" is limited neither to present employees nor to employees 
of the principal contributing employer. Employees of the union and the 
trust fund became eligible because the union and the fund were "employers" 
and the Act contemplates contributions from more than one employee. Blassie 
v. Kroger, supra, at 71-72. 
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Blassie did, however, follow the line of Local No. 2 by holding that a 
trust for "recreation" was illegal because it did not fit within the term 
"medical care." See also Mechanical Contractors Ass'n v. Local Union 420, 
265 F .2d 607, 6lrT3dCir. I9;7); sheet Metal Contractors Ass In 

1

v. Sheet 
M~tal Workers International Ass'n, 248 F.2d 307 (9th Cir. 1957); and 
Conditioned Air and. Refrigeration Co. v. Plumbing and Pipefitting Labor
Management Relations Trust, 159 F.Supp. 887 (S.D.Cal.), aff 1d 253 F.2d 427 
(9th Cir 1956). The validity of this interpretation is confirmed . by the 
fact that in 1959 Congress felt it necessary to add Subsection (6) to 
29 U.S.C. §186(c) allowing for trusts which provided pooled vacation, 
holiday and severance benefits. Prior to this amendment, the courts had 
held that such benefits were not within the permissible purview of 29 U.S.C. 
§186 subsection (c)(5). ~South L9uisiana Chap~er v. Local 130, I.B.E.W., 
177 F. Supp. 432, 436-37 (E.D. La.). 

9-132.552 Written Agreement 

29 U.S.C. §186(c)(5)(B) requires that employer contributions welfare 
and pension benefit plans which are sponsored by labor unions be made 
pursuant to a written agreement with the employer which specifies a 
"detailed bas is on which payments are to be made." For an example of a 
criminal prosecution based in part on a union officer's receipt of welfare 
benefit payments absent the required written agreement, ~United States v. 
Silva, •~pra, at 734. 

9-132.553 Equal Administration 

Because a primary purpose of 29 U.S.C. §186 is to insure that welfare 
and pension contributions are used for purposes set forth in the statute 
and to preclude potential abuses by union officers if such funds were left 
to their sole control, see Walsh v. Schlecht, 429 U.S. 401, 411 (1977); 
(1977); 29 U.S.C. §186(cY't!J requires that there be equal representation of 
both employers and employees in the administration of benefit trust funds. 
For criminal prosecutions involving abuse of this requirement, see Silva, 
~, at 736; and United States v. Inciso, 292 F.2d 374, 377Uth Cir. 
1-96-f) (health and welfare contributions deposited by defendant in union 
treasury). 

Where the employer retains control over the operation of the benefit 
plan, however, 29 U.S.C. §186(c)(5) does not apply inasmuch as there is not 
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a possibility of a prohibited payment to a representative of employees in 
violation of 29 U.S.C. §186(a). Ind. Ass'n of Mutuel Employees v. New York 
Racing Ass'n, 398 F.2d 587, 590 (2d cir. 1968); Walsh v. Schlecht, supr§, at 
410, n. 7; but compare, Costello v. Lipsitz, 547 F.2d 1267 (5th Cir. 1 77). 
Custody of employer-controlled funds in the hands of a bank or trustee who 
is independent of union control similarly does not require imposition of 
29 U.S.C. §186(c)(5) restrictions. Mutuel Employees, supra, at 590-91; 
Shapiro v. Rosenbaum, 171 F. Supp 875 (s.D. N.Y. 1959). However, a union 
veto over the uses to which the contributions may be devoted has been held 
to constitute effective control of the trust despite the absence of actual 
custody of the fund in the union. See Mechanical Contractors' Ass 'n of 
Philadelphia, supra, at 611-612; SheetMetal Contractors 1 Ass' n, supra, at 
316. 

9-132.560 Exception 6: Trust for Apprentice Program and Pooled Vacation 
Benefits 

For criminal prosecution of violations which arise by failure to comply 
with this exception on or after October 12, 1984, ~ USAM 9-'132 .640, infra. 

As noted earlier, in 1959 Congress felt it necessary to expand the 
list of permissible trusts in 29 U.S.C. §186(c). Trusts for apprenticeship 
programs and pooled vacation benefits had been struck down by the courts 
because they did not fit within the wording of 29 U.S.C. §186(c)(5). 
Subsection (c)(6) of 29 U.S.C. §186 was added to permit such trusts. H. 
Rep. No. 741, 86th Cong., 1st Sess. at · 23 (1959). These trusts, it is 
important to note,_ -are subject to the restrictions, other than "purpose;" 
imposed on the . 29 U.S.C. §186 (c)(5) welfare and pension trusts. In Re 
Trustees of Operations Engineers, 303 F. Supp, 1126 1131 (N.D .• Cal. 1969); 
H. Rep. No. '.741, supra. Under 29 U.S.C. §186(c), payment of "holiday, 
severance or similar benefits" is a permissible purpose, as is a training 
program other than of the apprenticeship type. See 29 U.S.C. §186(c)(6). 

9-132.570 Exception 7: Trust for Scholarships and Day-C~re Centers 

For criminal prosecution of violations which arise by failure to comply 
with this exception on or after October 12, 1984, ~ USAM 9-132.640, infra. 

29 U.S.C. §186(c)(7) sets forth the exception for trusts for the 
purpose of scholarships for the benefit of employees or child care centers 
for preschool and school age dependents of employees. 
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9-132.580 Exception 8: Trust for Legal Se5vices 

For criminal prosecution of violations which arise by failure to comply 
with this exception on or after October 12, 1984, ~ USAM 9-132.640, infra. 

29 U.S.C. §186(c)(8) provides an exception for trusts for the purpose 
of defraying the costs of legal services for employees, their families, 
and dependents for counsel or plan of their choice. 

9-132.590 Exception 9: Labor Mangement Cooperation Committees 

For criminal prosecution of violations which arise by failure to comply 
with this exception on or after October 12, 1984, ~ USAM 9-132.640, infra. 

29 U.S.C. §186(c)(9) permits an employer to contribute monies to a 
"plant, area, or industry-wide labor management committee established for 
one or more of the purposes set forth in section 5(b) [sic] of the Labor 
Management Cooperation Act of 1978." Section 6(b) of the Labor Management 
Cooperation Act (Pub. L. No. 95-524, 92 Stat. 2020) sets forth certain 
purposes for which committees may be jointly organized by employers and 
labor organizations for a particular plant, area, or industry. The purposes 
are summarized at 29 U.S.C. §175(a) as the improvement of 

labor management relationships, job security, 
organizational effectiveness, enhancing economic 
development or involving workers in decisions 
affecting their jobs including improving communicating 
with respect to subjects of mutual interest and concern. 

The legislation originated in congressional hearings which explored methods 
of improving industrial productivity and which reviewed projects whereby 
representatives of industry, labor unions and local government had formed 
committees to study and deal with conditions of employment, job training, 
retention and recruitment of industry in particular locations, and the 
migration of labor away from particular communities. See Hearing on S. 533 
Before the Subcommittee on Em lo ment, Povert and Mi'.grator Labor of the 
Senate Committee on Human Resources, 95th Cong., 1st Sess. 1977 • 
Accordingly, it might be argued that 29 U.S.C. §186(c)(9) has effectively 
overturned prior rulings which had enjoined employer contributions to 
"industry promotion funds" in which labor unions participated. ~' !..:..£.:_, 
Local No, 2 v. Paramount Plastering, supra, at USAM 9-132.551. 
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Unlike the statutory exceptions for welfare and pension benefit pl ans 
in 29 U.S.C. §186(c)(5) through (c)(8), however, the terms of 29 U.S.C. 
§186(c)(9) do not require a trust fund or incorporate the terms of 29 U.S.C. 
§ 186( c )(5 )(B), which requires a written' agreement, joint and equal 
administration, annual audit, etc. The primary restrictions on payments to 
such cormnittees appear to be that the cormnittee be "jointly organized" by 
employers and labor organizations which represent employees in the 
jurisdiction covered by the committee and that the purposes fall within 
those described in the Cooperation Act. 29 U.S.C. §175a. The significance 
of Section 6(e) of the Cooperation Act, namely, that the Act shall have no 
effect on the terms and conditions of any collective bargaining agreement, 
is not yet clear with respect to 29 U.S.C. §186. 92 Stat. 2021. However, 
no government grant or assistance, administered by the Federal Mediation and 
Conciliation Service, may be made to any commit tee which discourages the 
exercise of rights under the National Labor Relations Act (to join or not 
join labor unions) or which interferes with collective bargaining in any 
plant or industry. 29 U.S.C. §175a(b)(3). 

9-132.600 CRIMINAL INTENT - 29 U.S.C. §186(d) 

9-132.610 Effect of the October 12, 1984 Amendments 

Criminal conviction for any violation of 29 U.S.C. §186, whether 
o~cur~~g befpre or after October 12, 1984, requires proof that the 
defendant acted 11willfully." See USAM 9-132.620, infra. However, for a 
certain category of violations which occur on or after October 12, 1984, an 
additional element of specific intent is also required to be proved. This 
special category of offenses involves the transmittal of prohibited payments 
through labor organizations, employee pension and welfare benefit trusts, or 
labor-management cooperation committees. See USAM 9-132.640, infra. 

9-132.620 Willful Violation - 29 U.S~C. §186(d) 

As used in 29 U.S.C. §186(d), whether for criminal prosecution of 
violations occuring before or after October 12, 1984, "willfully violates" 
is generally accepted to mean that the de~endant acted with knowledge of the 
operative facts constituting the offense. See, e.g., United States v. 
Lanni, 466 F.2d 1102, 1110 (3d Cir. 1972). 29 U"':S':"'c. §186 is a malum 
prohibitum offense and the weight of authority does not require a specific 
intent to violate the law or a reckless disregard of the law. 

The following is a list of the holdings by circuit in cases which have 
dealt with the issue of what constitutes a "willful" violation of 29 U.S.C. 
§186: 
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A. FIRST CIRCUIT 

"Willfully" means that the person knowingly and intentionally connnitted 
the acts which constituted the charge of a 29 u.s.c. §186 violation. It 
does not require any knowledge or awareness that such acts are in fact 
prohibited by law. See United States v. Silva, 517 F. Supp. 727, 735 
(DRI), aff'd, 2!!. othergrounds, 644 - F.2d 68 Ost Cir. 1980)_. 

B. SECOND CIRCUIT 

It is unnecessary that the defendant knew he/she was violating the law 
or acting in reckless disregard of the law. See United States v. Ricciardi, 
357 F.2d 91, 100 (2d Cir. 1966), .sf· Unitecr-states v. Boylan; 620 F.2d 
359, 361 (2d Cir. 1980), United States v. Scotto, 641 F. 2d 47, 55 (2d Cir. 
1981). 

C. THIRD CIRCUIT 

Knowledge of operative facts is sufficient. See United States v. 
Lanni, supra, at ll 10; United States v. Pecora, 4~F. 2d 12B9 Od Cir. 
1973). 

D. SIXTH CIRCUIT 

It is not necessary that the defendant have read and possess knowledge 
of the statute which makes his/she conduct illegal. See United States v. 
Carter, 311 F.2d 934, 943 (6th Cir. 1963). 

E. SEVENTH CIRCUIT 

This circuit has stated that the government must prove a defendant 
charged under 29 U.S.C. §186 acted with "reckless disregard" of the 
requirements of 29 U.S.C. §186. In practical application, however, the 
courts in this Circuit seem to require only that the defendant acted with 
knowledge of the operative material facts involved in the payments. 

The standard was initially established in United States v. Inciso, 292 
F.2d 374 0th Cir. 1961). In United States v. Keegan, 331 F.2d 257 0th 
Cir. 1964), cert. denied, 379 U.S. B23, the court defined reckless conduct 
as cons istingOf ( 1) knowledge of the operative ·material facts surrounding 
the payments, and (2) knowledge that such payments were likely to be 
illegal. However, in Keegan the court dispensed with the second element 
and apparently only required knowledge of the operative facts when it 
approved a jury instruct ion to that effect. In United States v. Kaye, 556 
F.2d 855, 863 0th Cir. 1977), the court seemed to follow the reasoning in 
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Keegan by only requiring proof of the first element to satisfy the "reckless 
disregard" standard for a willful notion of 29 U.S.C. §186. The court 
noted that the government had satisfied the second element as well. 

F. NINTH CIRCUIT 

A "willful" violation of 29 U.S.C. §186(b)(l) in connection with a 
payment under 29 U.S.C. §186(a)(4) requires only that the defendant act with 
knowledge that the payments are from a person acting in the interest of an 
employer and, are intended to influence the defendant's duties as a union 
employee. Knowledge of the statutory prohibition itself is not necessary. 
See United States v. Bloch, 696 F.2d 1213, 1216 (9th Cir. 1982). 

G. TENTH CIRCUIT 

Willfully as used in 29 U.S.C. §186(d) denotes that conduct which is 
intentional, or knowing, or voluntary, as distinguished from accidental, and 
it "is employed to characterized conduct marked by careless disregard 
whether or not one has the right so to act • " Korholz v. United 
States, 269 F.2d 897, 903 (10th Cir. 1959). 

9-132.630 Transactions Re uiring Onl Proof of a "Willfull" Violation on or 
after October 12, 1984--29 U.S.C. §186 d)(2) 

Most criminal prosecutions under 29 U.S.C. §186 involve the actual or 
contemplated payment of labor union officials and employee representatives 
directly by persons who act in the interest of employers without transmittal 
of things of value through labor organizations, welfare and pension benefit 
trusts, or labor management cooperation committees. Very few criminal 
prosecutions have arisen from the failure of employers and union officials 
to collect union dues, employee benefit trust contributions and labor 
management committee payments in accordance with the requirements of 29 
U.S.C. §186(c)(4) through (c)(9). Therefore, criminal violations which do 
not involve the latter kinds of transactions and which occur on or after 
October 12, 1984, are similar to all 29 U.S.C. §186 violations which 
occurred prior to that date. Conviction for such violations requires only 
proof of a general intent that the defendant acted "willfully" in violation 
of 29 U.S.C. §186(d)(2). ~ USAM 9-132.620, supra. 

It is the expressed intention of the 'congressional sponsors that such 
violations of the statute, which are not covered by the specified category 
of offenses described in the 1984 amendment at 29 U.S.C. §186(d)(l), 
continue to require proof of general criminal intent without proof of bad 
purpose or a specific intent to violate the law. Employer payments made 
directly to union officials and employee representatives ?re more likely to 
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involve self-dealing and abuse of position by the individual participants to 
collective bargaining and thereby justify the continued use of the mens rea 
standard under existing law. See S. Rep. No. 98-83 on S. 336;--§enat"; 
Committee on Labor and Human Resources, 98th Cong., 1st. Sess. 13 (1983); S. 
Rep. No. 98-225 on S. 1762, Committee on the Judiciary, 98th Cong., 1st. 
Sess. 297-299 (1983). 

9-132.640 Transactions uirin a Statutor S ecific 
Willfull Violation or after October 12, 

§186(d)(l) ' 

Effective October 12, 1984, 29 U.S.C. §186(d)(l) provides: 

Any person who participates in a transaction involving a 
payment, loan, or delivery of money or other thing of 
value to a labor organization in payment of membership 
dues or to a Joint labor-management trust fund as 
defined by clause (B) of the priviso - to clause (5) of 
subsection (c) of this sect ion or to a plant, area, or 
industry-wide labor-management committee that is 
received and used by such labor organization, trust 
fund, or committee, which transaction does not satisfy 
all the applicable requirements of subsection (c)(4) 
through (c)(9) of this section, and .willfully and with 
int~nt to penefit himself or to benefit other persons he 
knows are not permitted to receive a a ent loan, 
mone , or other thing o value under su sections 
through c 9 violates this subsection .... 

Therefore, . in addition to proof of willful conduct as described at USAM 
9-132.620, supra, a criminal conviction for violations of 29 U.S.C. §186 
which occur on or after October 12, 1984, and arise from the failure to 
comply with the restrictions in 29 U.S.C. §186(c)(4) through (c)(9) requires 
proof that the defendant who participates in the transaction acted with a 
specific intent to benefit himself/herself or other persons who he/she knew 
were not entitled to benefit from the transaction. In theory, a non-corrupt 
failure to comply with the restrictions in subsection (c) which govern the 
collection from employers of union membership dues, employee benefit trust 
contributions, and payments for . labor-management cooperation committees 
thereby resulted · in a violation of subsections (a) and (b) and could have 
subjected the participants to criminal liability under law in force prior to 
October 12, 1984. See discussion · at USAM 9-132.540 through 9-132.590. 
Therefore, in view ofthe felony penalty which the 1984 amendment imposes 
upon conviction for violations involving more than $1,000 in value, the 1984 
amendment also requires that the transaction was undertaken with the 
specific intent set forth in 29 U.S.C. §186(d)(l). 
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However, in the absence of evidence that the participants in the 
violation intended to corruptly benefit themselves or other persons by means 
of a transaction which was ostensibly undertaken for one of the purposes 
permitted by subsections (c)(4) through (c)(9), civil actions to enjoin 
violations of the statute are available to the United States and private 
litigants under 29 U.S.C. §186(e). ~ S. Rep. No. 98-83 on S.336, supra, 
at 2, 13, and 18, in which the Senate Labor Connnittee articulated its view 
that the civil injunctive remedy is sufficient to achieve the statutory 
objective of ensuring compliance with subsections (c)(4) through (c)(9) with 
respect to non-corrupt violations. It should be noted that al though the 
connnittee bill had proposed an amendment 29 U.S.C. §186(e) which was not 
ultimately enacted, the purpose of the proposal was to only affirmatively 
state the existing authority of the United States to civilly restrain 
violations of the statute. Consequently, the additional element of proof 
required for criminal conviction in no way affects the existing civil 
remedy. 

Moreover, Congress' inclusion of the specific intent requirement in 29 
U.S.C. §186(d)(l) as an additional element of proof which is separate and 
distinct from the requirement of a "willfull" violation should underscore 
the Congressional intent that other willful violations of the statute which 
do not pertain to the special category of offenses described in 29 U.S.C. 
§186(d)(l) shall continue to require only proof of general criminal intent 
under 29 U.S.C. §186(d)(2). See S. Rep. 336, supra, at 13; USAM 9-132.630, 
supra. 

~ 

9-132.650 Punishment - 29 U.S.C. §186(d) 

The criminal penalty for any violation of the statute which occurs 
prior to October 12, 1984, is lim~ted to a misdemeanor carrying a maximum of 
one year's imprisonment and $10,000 fine. 

Effective October 12, 1984, 29 U.S.C. §186(d)(l) and (d)(2) provide: 

Any person who [criminally violates 29 U.S.C. §186) 
shall, upon conviction thereof, be guilty of a felony 
and be subject to a fine of not more than $15 ,000, or 
imprisoned for not more than five years, or both; but if 
the value of the amount of money or thing of value 
involved in any violation of the provisions of this 
section does not exceed $1,000, such person shall be 
guilty of a misdemeanor and be subject to a fine of not 
more than $10,000, or imprisoned for not more than one 
year, or both. 
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The felony penalty may be imposed upon conviction of violations 
(payment, receipt, request, agreement, etc.) which occur on or after October 
12, 1984, and where the actual or contemplated amount of the transaction 
exceeds $1,000 in value. Actual or contemplated payments of $1,000 and 
below continue as misdemeanors. 

Because the 1984 amendment affect only the criminal penalty and burden 
of proof in regard to certain types of offenses while leaving the other 
substantive provisions of the statute unchanged, each payment or request for 
separate payment remains a separate violation of 18 U.S.C. §186(a) and/or 
(b) as under existing law. Therefore, care should be taken to insure that 
separate payments of $1,000 or less are aggregated in a single felony count 
only where the multiple transfers contemplated by the defendant are clearly 
parts of one transaction, installments of a prearranged amount, or are the 
result of a single scheme. See discussion at USAM 9-132.810, infra. 

9-132.700 CONSPIRACY AND AIDING AND ABETTING 

9-132.710 Conspiracy 

As noted above, 29 U.S.C. §186(a) and (b) have the dual purpose of 
protecting employers against extortion and of insuring honest representation 
to employees. Because employers are in a "protective class" it has been 
argued that they cannot conspire with union officials to violate 29 U.S.C. 
§186, just as a woman who simply consents to being transported across a 
state line for the purpose of sexual intercourse is not a co-conspirator to 
violate the Mann Act. See Gerbardi v. United States, 287 U.S. 112, 123 
(1932). However, because-the statute is not limited to extortion, but is 
also aimed at assuring collective bargaining at arms length, the Second 
Circuit in Uni~ed Sta£es v. Annunziata, 293 F.2d 373, 380 (2d Cir. 1961), 
held that 11 

••• an employer who makes or agrees to make a payment to an 
employee representative forbidden by 29 U.S.C. §302 is engaged in a criminal 
enterprise jointly with the recipient. He is not simply and solely a member 
of the class whom the statute aims to protect; he is likewise a member of a 
class whose activities the statute aims to curb." 

It should be noted that Annunziata, supra went on to hold that, even if 
a conspiracy is not alleged, the agreement for payment and its acceptance 
would be evidence that the parties were jointly engaged in a criminal enter
prise. They would thus be considered co-conspirators so that a declaration 
of one co-conspirator in furtherance of the conspiracy would be admissible 
evidence in the prosecution of either for the substantive offense. Id. at 
380. 
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9-132.720 Aiding and Abetting 

In Brennan v. United States, 240 F.2d 253 (8th Cir. 1957), a defendant 
was convicted both of conspiring with others to violate 29 U.S.C. §186(a) 
and of aiding and abetting a violation of 29 U.S.C. §186(b). The defendant 
was neither an employer nor a representative of employees. His/her argument 
on appeal was that he could not have been: 

properly convicted of both giving and receiving the same 
money at the same time and that it was clearly the 
intent of Congress to punish givers under subsection (a) 
and receivers under subsection (b). It was clearly not 
the intent of Congress to punish givers for violating or 
aiding and abetting them to violate subsection (b); nor 
was it the intent of Congress to punish receivers for 
violating subsection (b) and also for conspiring with 
the givers, or aiding and abetting them to violate 
subsection (a). 

Brennan, supra at 253. The court answered that it is "only when the person 
is the paying employer or recipient representative, one or the other, that 
the statute prohibits prosecution for aiding and abetting a conspiracy with 
the other." 

18 U.S.C. §2(b), provides that: 

Whoever willfully causes an act to be done which if 
directly performed by him or another would be offense 
against the United States, is punishable as a 
principal. 

This provision was used in connection with 29 U.S.C. §186 in United States 
v. Inciso, 292 F.2d 374 0th Cir.), cert. denied, 368 U.S. 920 (1961). 
There, the defendant was convicted of causing the union of which he was an 
officer to receive unlawful payments under 29 U.S.C. §186. For a period of 
time before the violation, the union and the employer had engaged in negoti
ations for a health and welfare trust fund, and the evidence showed that 
Inciso knew that the trust had to comply with 29 U.S.C. §186(c) if it were 
to be valid, However, he d~vised a different plan and caused payments to be 
made to the union under it. Because no payments were made to Inciso he 
could not be charged under 29 U.S.C. §186(b), but because he caused payments 
to be made to a "representative" of employees (the union), he was chargeable 
as a principal under 18 U.S.C. §2(b). 
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9-132.730 V_enue 

Venue under 29 U.S.C. §186 may be established in the jurisdiction where 
the unlawful payments were paid or in the jurisdiction where they were 
received or accepted. The deposit of corporate employer's checks in conduit 
company's bank account located in the district of trial and co l lection from 
the account by the defendant union official was held sufficient to establish 
venue. United States v. McMaster, 343 F.2d 176 (6th Cir. 1965). The United 
States Court of Appeals, Fourth Circuit, has significantly broadened venue 
for 29 U.S.C. §186 offenses in holding that venue with respect to 29 U,S.C. 
§186 payments lies in any district where interstate or foreign coI111L.erce is 
affected by an employer's payment to a union official who represents w~rkers 
in an industry affecting such commerce within the meaning of 29 U.S.C. §186, 
This theory of venue, which is similar· to that used in Hobbs Act (18 U.S.C. 
§1951) prosecutions, was accepted at trial because the actual payments had 
been completed outside the venue of the district where the trial took place. 
United States v. Billups, 692 F.2d 320 (4th Cir. 1983). 

9-132.800 INDICTMENT 

9-132.810 Sufficiency 

It has been pointed out earlier that 29 U.S.C. §186(a) charges four 
distinct offenses, ranging from payments to a "representative of one's 
employees employed in an industry affecting commerce," (29 U.S.C. 
§186(a)(l)), to payments to an officer or employee of a labor organization 
"with intent to influence him in respect to any of his actions • as a 
representative of employees • . " (29 U.S.C. §186(a)(4)) .. In United 
States v. Donovan, 339 F.2d 404 (7th Cir. 1964), it was held that an indict
ment which did not specify under which subparagraph of 29 U.S.C. §186(a) the 
defendant was charged was insufficient to inform him of the nature of the 
charges against him. The court found that an indictment charging that the 
defendant was both an "official of Local 755" and a "representative of the 
employees" of the payor did not enable him to determine whether he was being 
charged as a union official under 29 U.S.C. §186(a)(2) or §186(a)(4) or as a 
"representative of employees" under 29 U.S.C. §l86(a)(l). 

This result was questioned . by the Second Circuit in United States 
v. Fisher, 387 F.2d 165 (2d Cir. 1967), where the defendant claimed that 
an information charging him with accepting payments while he was an 
"officer, employee and representative of a labor organization" was 
duplicitous under the Donovan rationale. The court said, "we would have 
serious doubts about following Donovan," but did not resolve the issue 
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because a bill of particulars was furnished to defendant which left no doubt 
that he/she was being charged in his/her capacity as a union officer. 

Another issue frequently raised involves the interstate commerce aspect 
of the statute. As discussed above, the test under certain of the subpara
graphs of 29 U.S.C. §186(a) is whether the employees, not the employers, are 
employed in an industry affecting commerce. In United States v. Psoinos, 
282 F. Supp. 473 (D.Mass 1968), (an extremely strict decision by Judge 
Wyzanski) the defendant employer was charged with making a payment to the 
business representative of a union. The court noted that 29 U.S.C. §186 
made it unlawful for an employer to pay money 

(2) to any labor organization, or any officer or 
employee thereof, which represents, seeks to represent, 
or would admit to membership, any of the employees of 
such employer who are employed in an industry affecting 
commerce. 

It then noted that the indictment only charged that the employers of the 
employees were engaged in interstate commerce. The flaw, therefore, was 
that there was no allegation that the employees who the business agent's 
union sought to represent were themselves employed in an industry affecting 
commerce. Without such an allegation there is no offense charged under the 
statute. 

An indictment need not be so specific as to name the particular 
industry affecting commerce involved. United States v. Ricciardi, 357 F.2d 
91 (2d Cir. 1966); United States v. Disalvo, 251 F. Supp. 740 (S.D.N.Y. 
1966). In Ricciardi, the court quoted the following from United States v. 
Varlack, 225 F.2d 665, 670 (2d Cir. 1955), where the court was discussing a 
Hobbs Act indictment: 

The quest ion before us, however, is not whether the 
indictment filed is, in all respects, the best that 
could have been drafted but rather, whether the 
omissions alluded to so completely denuded the charges 
of so much information data as to deprive appellant of 
his right to be apprised of the charge he was required 
to meet and to be protected against being tried twice 
for the same offense. This test is a practical one and 
one which may be met despite the fact that the indict
ment could have been made more definite and certain. 
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With this statement in mind, the Ricciardi court held that, if the defendant 
had doubts about what the particular industry was, he could have moved for a 
bill of particulars. 

In United Stafes v. Waterman Dock Co., 131 F. Supp. 956 (D.P.R. 1955) 
the defendant claimed that a 29 U.S.C. §186 indictment mul!>t negative the 
exceptions of 29 U.S.C. §186(c) in order to allege a crime. The court said 
that the exception relied on was set up in a separate clause of the statute 
and the ingredients constituting the offense could be accurately and clearly 
defined without reference to the exception. Such exceptions, said the 
court, were therefore matters of defense and must be shown by the defendant. 
Id. at 957. ~also United,Statp v. Borland, 311 F. Supp. 622 (D. Del. 
1970). 

Because the 1984 amendments expose the defendant to a felony or 
misdemeanor penalty for each violation of the section depending on whether 
the value involved "in any violation" falls above or below $1,000, care 
should be taken to properly allege each violation in a manner which is 
consistent with the sta.tutory scheme intended by Congress. In this regard 
each actual or contemplated transfer of money or other thing of value is a 
separate violation of 29 U.S.C. §186(a) and/or §186(b). See, e.g., United 
States v. Alaimo, 297 F.2d 604 (3d Cir. 1961) which upheld that "i"ti's proper 
to charge in separate counts each receipt of payment from the same employer 
made over a period of several months. The Alaimo court noted that: 

. • each time the defendant received a check from the 
company he was doing what the statute forbade • 

• . we think it quite reasonable that Congress should 
have provided for a separate punishment each time an 
employee representative places a price upon two weeks of 
labor peace . . . 

Id. at 605-06. The result is the same where all payments are made pursuant 
to a single agreement. United States v. Cohen, 384 F.2d 699 (2d Cir. 1967); 
see also Upited States v. Keegan, 331 F .2d 257 0th Cir. 1964); United 
state5"-v-: Piasecki, 300 F.2d 152 (3d Cir. 1962); United States v. Boffa, 513 
F. Supp. 444 (D. Del. 1980), aff'd 688 F.2d 919 Od Cir. 1982); United 
States v. Boylan, 620 F.2d 359 (2d Cir. 1980). Accordingly, for violations 
which occur on or after October 12, 1984, each payment or receipt of payment 
above $1,000 in value exposes the defendant to a separate felony penalty. 

Nevertheless, the government may also elect to aggregate multiple 
payments between the same parties in a single count although each payment 
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constitutes a separate violation. See, e.g., United States v. Korholz, 269 
F.2d 897 (10th Cir. 1959) which hel~a~employer 1 s 13 separate payments 
on 8 different bank loans for a single union official was properly charged 
as an aggregate amount despite the fact that any one of the transactions 
would have constituted a crime; see also United States v. Inciso, 292 F.2d 
374 0th Cir. 1961) where the wegate of payments received by a union 
official from 22 different employers was charged in 22 counts. 

However, because of the prejudice which could arise from aggregating 
separate payments of $1,000 or less, as for example, by charging three $500 
payments in a single felony count, care should be taken to ensure that such 
violations are aggregated in a single felony count only where the multiple 
transfers contemplated by the defendant are clearly parts of one 
transaction, installments of a pre-arranged amount, or the result of a 
single scheme. See, ~· United States v. Billingslea, 603 F.2d 515, 520 
(5th .Cir. 1979) and cases cited therein which distinguished acts undertaken 
as part of a continuous course of larcenous conduct as contrasted with 
isolated acts of theft which may not be aggregated to reach the amount 
needed to support a felony based on value of the property taken. There 
appears to be no discussion of this issue in the legislative history of the 
1984 amendment. 

Failure to allege a "willful!" violation in the indictment is 
reversible error. The government is not permitted to amend the indictment 
to correct the deficiency after it has been returned. See United States v. 
Fischetti, 450 F.2d 34 (5th Cir. 1971). Moreove;:--with respect to 
violations which occur on or after October 12, 1984, and arise from the 
failure to comply with the requirements of subsections (c)(4) through 
(c)(9), the specific intent required by 29 U.S.C. §186(d)(l) should be 
expressly alleged in the indictment as an element to be demonstrated in the 
government's case-in-chief. ~ USAM 9-132.640, supra. 

9-132.820 Variance 

Once the sufficiency of the indicLment is established the major problem 
left is one of variance between the proof at trial and the facts alleged in 
the indictment. The most common problem occurs where the indictment alleges 
payment or receipt of "money" and the proof indicates that some substitute 
for money, in fact, changed hands. In United .States v. Lippi, 190 F. Supp. 
604 (D. Del. 1961), the court held that a fatal variance existed where 
receipt of "money" was alleged, but the proof indicated that the employer 
had paid the premium on insurance policies for the defendant. In United 
States v. Korholz, 269 F.2d 897 (10th Cir.), cert. denied, 361 U.S. 929 
(1959), however, the proof showed that an employer paid a debt owed by the 
defendant to a bank, although the indictment had alleged receipt of "money." 
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The court held that, because the gist of the offense was payment of money in 
violation of the statute and the record showed that the bank acted as the 
agent of both parties in the transaction, the mere failure of the indictment 
to set forth each step of the trans fer of funds did not create a fatal 
variance. See United States v. Holt, 333 F.2d 455 (2d Cir. 1964); United 
States v. ROtii 333 F.2d 450 (2d~.), cert. denied, 380 U.S. 942 (1964). 
As a rule;-the indictment should charge receipt of some "other thing of 
value" whenever the proof will show receipt of anything other than cash. 

In United States v. Lanni, 466 F.2d 1102 (3d Cir.), the court found 
that a fatal vari_ance was not created where the indictment charged direct 
receipt of unlawful payments by the defendant-union official and the proof 
at trial showed indirect payments through a third party conduit. See also 
United States v. McMaster, 343 F.2d 176 (6th Cir. 1965) (failure ofiod"i'C't= 
ment to charge payments routed through third party conduit held not a fatal 
variance). However, contrast United States v. DeBrouse, 652 F.2d 383, 389 
(4th Cir. 1981) where the indictment charged that a third party received 
employer payments as a "nominee" of the defendant union official. The court 
held that it was not a fatal variance to fair to prove that the "nominee" 
acted as a conduit or held the payment on behalf of the union official where 
the conviction could be sustained on the theory that the value to the union 
official of being able to confer a benefit on a third party was a receipt of 
a "thing of value" prohibited by 29 U.S.C. §186. See USAM 9-132.230 and 
USAM 9-132.350. 

In United States v. Kaye, 556 F.2d 855, 863 (7th Cir. 1977) de{endant 
was charged with receiving unlawful payments while serving both as a 
"representative of .employees" (29 U.S.C. §186(a)(l)) and as "an employee of 
a labor organization" (29 U.S.C. §186(a)(2)). The court held that the 
prosecution was not required to show both that defendant was · acting as a 
business agent and performing the duties of union officer when he received 
the unlawful payments. 

9-132.830 Sample Indictments Under 28 U.S.C. §186 

1. The following is a typical indictment designed to cover the case in 
which the defendant union officer is actually a representative of the 
employer making illegal payment: 

THE GRAND JURY CHARGES: 

That on or about the ---- day of , 19 , in the 
District of the defendant 

)..--o~f~--

--------- ...... , (Business manager, 
president,· e_t_c ___ (h_am __ e __ o...,,..f __ u_n~i-o-n~)~,~b~e-ing a representative 
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of the employees of (name of company) who were employed in 
an industry affecting commerce, did unlawfully, willfully and knowingly 
request, demand, receive and accept and agree to receive and accept the 
payment of money in the amount of from (employer). 

All in violation of Section 186(b)(l) and (d), Title 29, United 
States Code. 

2 . The following is a form for the indictment of an employer who makes 
a payment to the officer of a union which does not represent his/her 
employees in violation of 29 U.S.C. §186(a)(2): 

THE GRAND JURY CHARGES: 

That on or about the day of 19 _, in the 
District of th~endant , being the agent 
of an employer (name of company), did unlawfully, willfully and 
knowingly pay and deliver and agree to pay and deliver money in the amount 
of to , an officer of a labor organization, to wit, 

(business manager, president, etc.) of (name of union), which 
sought to represent and would have admitted to membership the employees of 

---- who were employed in an industry affecting commerce. 

All in violation of Section 186(a)(2) and (d), Title 29, United States 
Code. 

3. The following indictment was drafted for use in a case in which 
the employer (Maurice Bellows) made a payment to a third party (Joseph 
Fischetti) who was not an officer or employee of a labor organization in 
order to avoid his obligations under a contract. The third party brought 
into an arrangement an officer (Donald Gillette) of a union (the Teamsters) 
which did not represent and was not seeking to represent any of Bel lows' 
employees; however, Gillettee was a delegate to the Miami Building and a 
Construction Trades Council, which held the contract. The purpose of the 
payment was to induce Gillette to assist in removing the contract from the 
council's files, and the indictment was framed so as to charge him under the 
language of 29 U.S.C. §186(a)(4) and Fischetti as an aider and abettor under 
18 u.s.c. §2: 
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THE GRAND JURY CHARGES: 

1. That on or about January 27, 1969, in the Southern District of 
Florida, defendants JOSEPH JOHN FISCHETTI and DONALD F. GILLETTE unlawfully, 
willfully and knowingly request ed delivery of money in the amount of 
eighteen thousand dollars ( $18 ,000) from Maurice G. Bel lows, an agent and 
representative of Bellows Development Corp., an employer, with intent to 
influence defendant DONALD F. GILLETTE, an officer and employee of a labor 
organization engaged in an industry affecting commerce, to wit, Local 769 of 
the International Brotherhood of Teamsters, Chauffeurs, Warehousemen and 
Helpers of America, in respect to his actions, decisions and duties as a 
representative of employees. 

All in violation of Section §186(b)(l) and (d), Title 29, United States 
Code, and Section §2, Title 18, United States Code. 

9-132.900 SAMPLE JURY INSTRUCTIONS UNDER 29 U.S.C. §186 

Following are the actual instructions given in United States v. 
Peter W. Weber, 437 F.2d 327 (3d Cir. 1970), pertinent to the Taft-Hartley 
portion of that case. 

I shall now discuss with you the provisions of 29 U.S.C. §186 of the 
Labor-Management Reportin& and Disclosure Act as it is applicable to Counts 
I through IV of this indictment. That statute is an Act passed by the 
Congress of the United States. Counts I through IV allege that the 
defendant, Weber, a representative of employees of the Price Company, whose 
employees were engaged in an industry affecting commerce, unlawfully, will
fully and knowingly did request, demand, receive, and accept money from the 
H. C. Price Company on four separate occasions, each occurrence being the 
subject of a separate count in this indictment. 

The statute in its applicable parts reads that: 

"It shall be unlawful for any employer or association of employers 
or any person who acts as a labor relations expert, advisor, or consultant 
to an employer or who ' acts in the interest of an employer to pay, lend, or 
deliver, or agree to pay, lend, or deliver, any money or other thing of 
value -

" . to any representative of any of his employees who are employed 
in an industry affecting commerce. .."; 

"It shall be unlawful for any person to request, demand, receive, or 
accept, or agree to receive or accept, any payment, loan, or delivery of any 
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money or other thing of value prohibited by the subsection " that I 
have read. 

In order to find the defendant, Weber, guilty with respect to the 
alleged Price Company payments, you wil 1 have to find that the following 
five elements have been established beyond a reasonable doubt: 

(1) That H. C. Price Company was an employer and that Harold Price, 
Al Overton, and Roy Burgess were officials and agents of the company; 

(2) That the defendant, Weber, was an official of Local 325 and was a 
representative of H. C. Price's employees at the time of each payment; 

(3) That the employees of the H. C. Price Company were engaged in an 
industry affecting connnerce; 

(4) That the defendant, Weber, requested, received, demanded, or 
accepted money from the H. C. Price Company; and 

(5) That the defendant, Weber, requested, received, demanded, or 
accepted money with knowledge 

(a) that he was receiving or accepting money, and 

(b) that the person who was giving him the money was an employer 
or acting in behalf of the employer of employees whom he represented. 

In order to convict the defendant of the charges in Counts I through 
IV, it is imperative that the jury believe, beyond a reasonable doubt, the 
testimony of the officials of the H. C. Price Company that the defendant was 
paid the sum of $3,500 by Ray W. Burgess, now deceased. 

If you find that Ray Burgess, with or without the knowledge of the 
defendant, was himself keeping the money instead of making the alleged 
$3,500 payments to the defendant, you must render a verdict of not guilty on 
Counts I through IV. 

Ladies and gentlemen, I shall now define certain terms for you. 

The term "employer" as used in this Section refers to anyone who acts 
as an employer directly or indirectly or as an agent of an employer. If you 
believe the testimony of the government's witnesses that the H. C. Price 
Company was a firm employing operating engineers from Local 825 to lay their 
pipeline, you may properly conclude that they are an "employer" within the 
terms of the statute. 

AUGUST 1, 1985 
Sec. 9-132.900 
Ch . 13 2 , p . 5 2 

1984 USAM (superseded)



UNITED STATES ATTORNEYS' MANUAL 
TITLE 9--CRIMINAL DIVISION 

Further, you may find that Harold C. Price, Bob Shivel, Al Overton, 
and Ray Burgess were agents of the Price Company and as such acted in its 
behalf. 

The term "rep_resentative" as used in this Section refers to any union 
official, who is empowered, authorized, or designated in any way, directly 
or indirectly, by any employee or group of employees to represent them in 
any matter relating to their wages or hours, or working conditions, by 
standing in the place of such employee in responsible dealings with the 
employer involving the above labor matters. 

In other words, if you find that the defendant, Weber, represented 
Operating Engineers in his dealings with the Price officials, you may find 
that under the law Weber was a representative. In making this determi
nation, you may take into consideration Weber's position in Local 825 as a 
business agent during the time the alleged payments were made. Further, you 
may take into consideration the testimony of Albert Overton that the 
defendant, Weber, was the representative of the Price employees during the 
period the payments were made. 

As to the term "interstate commerce," if you believe the testimony 
of the government's witnesses that the employees of the H. C. Price Company, 
who were represe~ted by the defendant, Peter W. Weber, were employed in the 
construction of pipelines to transport and distribute natural gas for the 
Texas Eastern Transmission Corporation with principal offices in Houston, 
Texas, and the Algonquin Gas Transmission Company with principal offices in 
Boston, Massachusetts, you may conclude that these employees were in an 
industry affecting commerce. In making this determination, you may consider 
that the natural gas· products originated in Texas, flow through the pipel i ne 
into New Jersey; for final consumption in New York and other northern 
States. 

You may also conclude that the employees of the H. C. Price Company 
were in an industry affecting commerce if you find that a labor dispute 
during the construction of their project would have bu~dened or obstructed 
commerce or tended to burden or obstruct commerce or the free flow of 
commerce. 

In other words, if the defendant, Weber, called a strike for any reason 
legitimate or illegitimate, and this shutdown would directly obstruct 
commerce, in that the natural ga·s flowing into . the New Jersey area from 
Texas would obviously be halted, you may conclude that the employees of the 
Price Company were in an industry affecting commerce. The strike may never 
happen; it is sufficient, though, that if it did it would obstruct the free 
flow of interstate commerce. 
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I now would like to tell you something about this statute so you will 
know the kind of conduct which the law prohibits. 

This statute out laws al 1 payments between an employer and the union 
representative of his/her employees. There are certain instances in which 
payments are exempted from the prohibitions of this statute. However, in 
the case before you, I have decided as a matter of law that these exceptions 
have not become the subject of any factual controversy and, therefore, need 
not be considered in your deliberations. 

Now, I have told you all payments between the employer and the union 
representative are outlawed. The mere request, or demand, or receipt, or 
acceptance of any sum of money by a union representative violates this 
statute. Lawyers call a criminal provision such as this statute malum 
prohibitum, which in simple English means wrong because forbidden by the 
statute. This means in the case before you that the government does not 
have to prove that the defendant, Weber, had the intent to violate this law 
or that the defendant acted in willful disregard of the law. The government 
need only prove beyond a reasonable doubt that the defendant acted in a 
knowing fashion in that when he/she demanded, requested, or accepted money 
he/she knew he/she was the union representative for the employees employed 
by the Price Company. 

For instance, if you believe the government's evidence that the 
defendant, Weber, asked Burgess for $10,000 the government does not have to 
prove in addition that Weber intended to violate the law, but only that 
Weber willfully asked for this money with the knowledge that the Price 
Company was an employer of Operating Engineers and that he, Weber, 
represented them as their union leader and bargaining agent. The statute is 
violated by a simple request. It is also violated by the receipt or 
acceptance of the payment. If you find that the government has proven 
beyond a reasonable doubt either that the defendant asked for money or took 
money, then you may find the defendant guilty. If the government has not 
proven either one of these beyond a reasonable doubt, you must return a 
verdict of not guilty on each of these first four counts. 
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9-133.000 29 U.S.C. §50l(c): EMBEZZLEMENT OF UNION ASSETS; 18 U.S.C. 
§664; EMBEZZLEMENT OF EMPLOYEE BENEFIT PLAN ASSETS 

9-133.010 Investigative Jurisdiction: 29 u.s.c. §50l(c) and 18 u.s.c. 
§664 

By a Memorandum of Understanding dated February 16, 1960, between the 
Secretary of Labor and the Attorney General, criminal matters arising 
under 19 u.s.c. §50l(c) are investigated by the Federal Bureau of 
Investigation. The Memorandum permits different arrangements to be made 
by the Departments of Justice and Labor on a case-by-case basis. A 
similar Memorandum of Understanding of February 9, 1975, makes the same 
delegation with respect to criminal matters arising under 18 u.s.c. §664. 

However, effective October 12, 1984, the Labor Department may also 
investigate criminal violations related to the regulation of employee 
pension and welfare plans which are subject to Title I of the Employee 
Retirement Income Security Act (29 u.s.c. §§1001-1144) without further 
delegation of investigative authority by the Justice Department. 29 
u.s.c. §1136, as amended by the Comprehensive Crime Control Act of 1984, 
§805. Therefore, Labor Department investigators now have the statutory 
authority to investigate violations of 29 u.s.c. §664 which they formerly 
exercised on a case-by-case basis under the 1975 Memorandum of 
Understanding. Because the FBI and the Department of Labor have 
concurrent jurisdiction in these cases, each investigative agency should 
notify the appropriate U.S. Attorney's Office or the Organized Crime and 
Racketeering Section Strike Force at the earliest possible stage of an 
investigation. Such investigations should be closely monitored to avoid 
duplication of investigative effort. 

9-133.020 Supervisory Jurisdiction 

Questions in regard to the Labor Embezzlement statutes should be 
directed to the Organized Crime and Racketeering Section, Criminal 
Division, (FTS) 633-3666. 

9-133.030 Policy--Concurrent Federal-State Jurisdiction 

In any matter which is a violation of 29 u.s.c. §50l(c) or 18 u.s.c. 
§664 as well as a violation of state criminal law, the U.S. Attorney is 
authorized to determine after investigation whether the matter should be 
referred to local authorities for prosecution or whether it warrants 
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federal prosecution. When such matters are referred to local authorities, 
the Federal Bureau of Investigation should be advised of the referral and 
requested to determine the status of the local prosecution 90 days after 
referral. In the event local authorities fail to take any action upon 
such a referral within 90 days, the U.S. Attorney should then initiate 
federal prosecution. 

9-133.040 Legislative History: 29 u.s.c. §50l(c) 

The Senate Select Committee on Improper Activities in the Labor and 
Management Field, popularly known as the McClellan Committee, discovered 
widespread misuse and mismanagement of union funds during its 
investigation prior to passage of the Labor-Management Reporting and 
Disclosure Act of 1959. See H.R. REP. No. 741, 86th Cong., 1st Sess. 8 
(1959), Interim Report. The committee discovered that specific abuses 
ranged from negligent management of un~on property to deliberate use of 
union funds to finance illegal enterprises. 

By its passage of the Labor Management Reporting and Disclosure Act 
of 1959 (LMRDA) (sometimes referred to as the "Landrum-Griffin Act," for 
two of its Congressional sponsors), the Congress asserted federal 
jurisdiction over the regulation of the internal financial affairs of 
labor unions and over the conduct of union officers in their official 
positions. Congress cited, as a basis for assertion of the jurisdiction, 
the impact which the vast sums that pass through union treasuries have on 
the nation's economy. See generally 29 u.s.c. §401, "Congressional 
Declaration of Findings, Purposes, and Policy." The belief that union 
members should be entitled to the same protection they would have if their 
money was in the care of a bank, an insurance company, or other 
institution in which funds are held in a fiduciary capacity led Congress 
to enact the legislation and to provide criminal liability for misuse of 
union funds. 29 u.s.c. §50l(c). 

For further legislative history, see 105 CONG. REC. 816, 6048, 13125, 
14175, 14395, 14519, 14540, 16435, 166~(1959); S. REP. No. 86-187, 86th 
Cong. 1st Sess. (1959); H.R. REP. No. 86-741, 86th Cong., 1st Sess. 
(1959); H.R. No. 86-1147, 86th Cong., 1st Sess. (1959). 

9-133.050 Constitutionality 

Congress asserted its power to legislate in this area to accomplish 
the objective of a free flow of commerce, and the constitutionality of 29 
u.s.c. §50l(c) has been affirmed in a number of cases. For example, 
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Lawson v. United States, 300 F.2d 252 (10th Cir. 1962), recognized the 
constitutional power vested in Congress to regulate labor-management 
matters affecting commerce and held that the criminal remedies provided in 
29 u.s.c. §50l(c) of the Act bear a reasonable relation to the nefarious 
conditions which Congress found to exist and sought to -remedy. 

The contention that 29 u.s.c. §50l(a) and (c) were unconstitutional 
because they were an improper delegation of power to the federal courts 
which is unwarranted under Article III of the Constitution was rejected in 
United States v. Decker, 304 F.2d 702 (6th Cir. 1962). The court declared 
that it is "late in the day to question the power of Congress to regulate 
the affairs of labor unions which function as a part of, and have an 
effect upon, interstate commerce" and found nothing in the Cons ti tut ion 
which would forbid Congress from protecting the rights of members of 
unions against the kind of thievery involved in Decker. 

In United States v. Haverlick, 195 F. Supp. 331 (N.D.N.Y. 1961), 
aff'd 311 F.2d 229 (2d Cir. 1962), a motion to dismiss the indictment on 
the ground that the statute was unconstitutional was denied. The court 
declared that the underlying theory of the section seems to be that the 
power of a labor organization to bargain collectively in matters affecting 
commerce, which power is now regulated by statute, would be lessened by 
the misuse of abuse of its funds. It also rejected the contention that 29 
u.s.c. §50l(c) is an unlawful intrusion upon the rights reserved to the 
states, holding that state authority relative to enforcement of similar 
state laws has not been impaired or diminished. 

9-133.100 EMBEZZLEMENT STATUTES 

9-133.110 Embezzlement of Union Assests: 29 u.s.c. §50l(c) 

29 United States Code, Section 50l(c) reads: 

Any person who embezzles, steals, or . unlawfully and 
willfully abstracts or converts to his own use or the 
use of another, any of the moneys, funds, securities, 
property, or other assets of a labor organization of 
which he is an officer, or by which he is employed, 
directly or indirectly, shall be fined not more than 
$10,000 or imprisoned for not more than five years, or 
both. 

In order to establish a violation of 29 u.s.c. §50l(c) the government 
must allege and prove the following essential elements: 
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A. That the entity embezzled from is a labor organization within the 
meaning of 29 u.s.c. §402(i) and §402(j) (i.e., a labor organization 
engaged in an industry affecting interstate commerce). 

B. That the defendant is either an officer of the labor organization 
within the meaning of 29 u.s.c. §402(n) or is directly or is indirectly 
employed by the labor organization. 

C. That the defendant perpetrated some type of unlawful and 
unauthorized taking of any of the moneys, funds, securities, properties or 
other assets of the labor organization. 

By enacting 29 u.s.c. §50l(c), Congress established "a new Federal 
crime whose scope extends beyond common law embezzlement." See United 
States v. Nell, 526 F.2d 1223, 1232 (5th Cir. 1976). The new crime can be 
accomplished in any one of the four ways: (1) embezzling, (2) stealing, 
(3) unlawfully and willfully abstracting, or (4) unlawfully and willfully 
converting. The statute retains the common law meaning of these terms. 
Woxberg v. United States, 329 F.2d 284 (9th Cir. 1963), cert. denied, 379 
U.S. 823 (1964). When employed herein, the term "embezzlement" may denote 
either the common law meaning of the term or, more generally, any act 
which constitutes a violation of 29 u.s.c. §50l(c). The meaning intended 
will appear from the context. 

There is considerable overlapping in the terms employed in the 
&tatute. Historically, drafters of embezzlement statutes have been 
concerned that either the common law or inadequate drafting has often 
permitted wrongdoers to avoid conviction by escaping through the breaches 
created by the limited proscription of a technical term. As the Supreme 
Court stated: "The books contain a surfeit of cases drawing fine 
distinctions between slightly different circumstances under which one may 
obtain wrongful advantages from another's property. The codifiers wanted 
to reach all such instances." See Morissette v. United States, 342 U.S. 
246, 247 (1952). By employing four different and broad terms in 29 u.s.c. 
§50l(c), Congress sought to avoid this problem. In order to enforce the 
fiduciary responsibility of union officers, Congress intended that 
technical common law distinctions among various types of crimes were not 
to be rigidly applied. See United States v. Harmon, 339 F.2d 354 (6th 
Cir. 1964), cert. denied~80 u.s. 944 (1965). 

9-133.120 Embezzlement of Welfare Pension Plan Assets: 18 u.s.c. §664 

18 United States Code, Section 664 reads: 
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Any person who embezzles, steals, or unlawfully and 
willfully abstracts or converts to his own use or the 
use of another, any of the moneys, funds, securities, 
premiums, credits, property, or other assets of any 
employee welfare benefit plan or employee pension 
benefit plan, or any fund connected therewith, shall 
be fined not more than $10,000 or imprisoned not more 
than five years, or both. 

As used in this Section, the term, "any employee 
welfare benefit plan or employee pension benefit plan" 
means any employee benefit plan subject to any 
provision of Title 1 of the Employee Retirement Income 
Security Act of 1974. 

For violations occurring before January 1, 1975, the applicable 
statute is the Welfare and Pension Plans Disclosure Act of 1962, 29 u.s.c. 
§301 et~· For violations occurring on or after January 1, 1975, the 
applicable statute is Title I of ERISA, codified at 29 u.s.c. §§1001-1144. 

In order to establish a violation of 18 u.s.c. §664, the government 
must allege and prove the following essential elements: 

A. That the entity whose funds are depleted is an employee welfare 
or pension plan within the meaning of the Welfare and Pension Plans 
Disclosure Act (29 u.s.c. §301 et~·, prior to January 1, 1975) and/or 
the Employee Retirement Income-Security Act (29 u.s.c. §1001 ~ ~-, 
after January 1, 1975); 

B. That the defendant (who may be any person, either by virtue of a 
fiduciary capacity or otherwise) fraudulently depleted the funds of the 
plan. 

9-133.130 Comparison of 29 u.s.c. §50l(c) and 18 u.s.c. §664 

29 u.s.c. §50l(c) and 18 u.s.c. §664 are "like" statutes with 
"parallel" language. They were passed for a "similar purpose," and their 
prohibitory language "should be given similar interpretation and be 
applied to similar types of conduct." See United States v. Andreen, 628 
F.2d 1236, 1242 (9th Cir. 1980). Thus, most of the discussion of 29 
u.s.c. §SOl(c) which follows is equally applicable to 18 u.s.c. §664, with 
three principal areas of difference: 
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A. Whereas 29 u.s.c. §SOl(c) applies to a "labor organization" (see 
USAM 9-133.210 infra), 18 u.s.c. §664 applies to welfare or pension 
benefit plans or funds "connected therewith" as defined in the statute and 
regulations. See USAM 9-135.000 ~~·; 

B. 18 u.s.c. §664 expands the lists of assets to specifically 
include "premiums" and "credits" (~ USAM 9-133.240 infra); and 

C. Whereas 29 u.s.c. §SOl(c) sets out who is liable under its 
provisions (see USAM 9-133.220 infra), 18 u.s.c. §664 applies to "any 
person. 

9-133.200 ELEMENTS OF THE OFFENSE 

9-133.210 Labor Organization 

The first element which must be alleged and proved with respect to 
each and every count of the indictment under 29 u.s.c. §SOl(c) is that the 
entity whose assets were allegedly embezzled was a "labor organization" 
within the meaning of the LMRDA. This definition consists of two parts 
and is contained in 29 u.s.c. §402(i) and (j). 

29 u.s.c. §402(i) provides that labor organizations must be engaged 
in an industry affecting commerce and divides them into two broad 
categories: first, organizations in which employees participate and which 
exist for the purpose of dealing with employers concerning the terms and 
conditions of employment; and, second, the so-called intermediate bodies 
not necessarily composed of employees or dealing with employers. 

Regulations issued by the Secretary of Labor amplify this definition. 
29 U.S.C. §451 (1982). Concerning labor organizations in the first group, 
they state that, in determining whether a labor organization exists for 
the purpose of collective bargaining and the administration of a 
collective agreement, "consideration will be given not only to formal 
documents, such as its constitution or bylaws, but the actual functions 
and practices of the organizations as well." 29 C.F.R. §451.3(a)(2) 
(1982). Accordingly, informal employee committees which regularly meet 
with management to discuss problems in employment relations are considered 
"labor organization," although they do not have a formal structure. 

The so-called intermediate bodies are described in both 29 u.s.c. 
§402(i) and the applicable regulation. 29 C.F.R. §451.4 (1982). 
Subparagraph (i) of 29 u.s.c. §402 lists four such groups, while the 

AUGUST 1, 1985 
Sec. 9-133.130-.210 
Ch. 133, p. 6 

1984 USAM (superseded)



UNITED STATES ATTOR.."TEYS' MANUAL 
TITLE 9--CRIMINAL DIVISION 

regulations more specifically describe the various bodies indicating their 
functions and the particular union with which they are usually affiliated. 
For example, "conferences" are formed by Teamsters locals; "general 
committees" are formed by railway unions. Furthermore, the regulations 
point out that such intermediate bodies as the departments of the AFL-CIO 
(e.g., the Building and Construction Trades Department) are labor 
organizations within the meaning of the Act. 

9-133.211 Labor Organization in an Industry Affecting Commerce 

The second fact of the definition is contained in 29 u.s.c. §402(j), 
which provides that a labor organization shall be deemed to be engaged in 
an industry affecting commerce if: 

A. It is the certified representative of employees under the 
provisions of the National Labor Relations Act, as amended, or the Railway 
Labor Act, as amended; or 

B. Although not certified, it is a national or international labor 
organization or a local labor organization recognized or acting as the 
representative of employees of an employer or employers engaged in an 
industry affecting commerce; or 

c. It has chartered a local labor organization or subsidiary body 
which is representing or actively seeking to represent employees of 
employers within the meaning of paragraph A or B; or 

D. It has been chartered by a labor organization representing or 
actively seeking to represent employees within the meaning of paragraph A 
or B as the local or subordinate body through which such employees may 
enjoy membership or become affiliated with such labor organization; or 

E. It is a conference, general committee, joint or system board, or 
joint council, subordinate to a national or international labor 
organization, which includes a labor organization engaged in an industry 
affecting commerce within the meaning of any of the preceding paragraphs 
of this subsection, other than a state or local central body. 

9-133.212 Exempted Labor Organizations 

Only a few types of trade unio~ organizations are exempted from the 
coverage of LMRDA. They are: 
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A. State and Central Bodies. Under the Code of Federal Regulations, 
a "state or local central body" is an organization that: 

1. Is chartered by a federation of national or international 
unions; and 

2. Admits to membership local unions and subordinate bodies of 
national or international unions that are affiliated with the 
chartering federation within the state or local unions or subordinate 
bodies directly affiliated with the federation in such territory; and 

3. Exists primarily to carry on educational, legislative or 
coordinating activities. 

The term does not include organizations of local unions or 
subordinate bodies (1) of a single national or international union; or (2) 
of a particular department of a federation or similar an association of 
national or international unions. 29 C.F.R. §451.5 (1982). 

B. Completely Local Unions. Independent local unions which deal 
with employers not engaged in industries affecting interstate commerce. 
They are also assumed to be exempt from the coverage of LMRDA. However, 
as stated at 29 C.F.R. ·§451.2: 

In accordance with the broad language used and the 
manifest congressional intent, the language will be 
construed broadly to include all labor organizations 
of any kind other than those clearly shown to be 
outside the scope of the Act. 

C. Government Employee Unions. 29 C.F.R. §451.3(a)(4) states, in 
the pertinent part: 

(4) In defining 'employer,' section 3(e) expressly 
excludes the 'United States or any corporation wholly 
owned by the Government of the United States or any 
State or political subdivision thereof. 1 A labor 
organization composed entirely of employees of the 
governmental entities excluded by section 3(e) would 
not be a labor organization for the purposes of the 
Act with the exception of a labor organization 
composed of employees of the United States Postal 
Service which is subject to the Act by virtue of the 
Postal Reorganization Act of 1970. (A labor 
organization is subject to Title VII of the Civil 
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Service Reform Act if it is composed entirely of 
employees of the agencies which are set forth in 
section 7103 of that Act.) However, in the case of a 
national or international labor organization composed 
both of Government locals and nongovernment or mixed 
locals, the parent organization as well as its mixed 
and nongovernment locals would be 'labor organi
zations' and subject to the Act [LMRDA]. In such 
case, the locals which are composed entirely of 
Government employees would not be subject to the Act, 
although elections in which they participate for 
national officers or delegates would be so subject. 

In a case involving a public school teacher's union local, it was 
held that even though the union's charter admitted private school 
teachers, and the union's parent body chartered locals representing 
private school employees, the local in question was not subject to the 
LMRDA because it had never sought and was not seeking to represent the 
public employees. See Wright v. Baltimore Teachers Union, 369 F. Supp. 
848 (D. Md. 1974). See also Local 1498, AFGE v. AFGE, 522 F.2d 486 (3d 
Cir. 1975). -- --- ---

As stated in 29 C.F.R. §451.3(a), Postal Unions are subject LMRDA, 
~ 39 u.s.c. §1209, but other federal public employe-e-unions composed 
entirely of federal employees are subject only to the Civil Service Reform 
Act,~, e.g., 5 u.s.c. §§7120, 7134 and 29 c.F.R. §§207,108. 

9-133.220 Persons Covered by 29 u.s.c. §50l(c) 

29 u.s.c. §50l(c), by its terms, applies to any person who is an 
officer or who is directly or indirectly employed by a labor organization 
29 U.S.C. §402(n) defines an "officer" as "any constitutional officer, any 
person authorized to perform the functions of president, vice president, 
secretary, treasurer, or other executive functions of a labor 
organization, and any member of its executive board or similar governing 
body." 

Prior to the passage of the Act, the Supreme Court in NLRB v. Coca 
Cola Bottling Co., 350 U.S. 264 (1956), had held that the term "union 
officer" as used in the Ta f t-Hartley Act applies only to those so 
designated in the union's constitution. This meant that persons who 
performed the functions of of ficers but were not so designated wer e not 
covered by the Taft-Hartley Act. Congress feared that, without such a 
definition the court's interpretation of the term "union officer" might 
also determine the coverage of the LMRDA over union officials, allowing a 
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union to rewrite its constitution so as to have only a single officer, 
thus permitting officials who perform the duties of vice-president, 
secretary, treasurer, business agent, organizer, manager, or member of an 
executive board or other union governing body to escape the bill's 
sanctions. s. REP. No. 187, 86th Cong., 1st Sess. 95 (1959). 

In Writz v. National Maritime Union of America, 399 F.2d 544 (2d Cir. 
1968), the court dealt with the issue of whether National Maritime Union 
"patrolmen" are "officers" within the meaning of the LMRDA. Patrolmen are 
responsible for the adjustment of grievances and the enforcement of 
collective-bargaining agreements between the union and various employers. 
In holding that the patrolmen were officers, the court reasoned: (1) that 
they were treated as officers by the Union's constitution; and (2) that 
their duties were not purely ministerial. 

As indicated above, 29 u.s.c. §50l(c) applies not only to union 
officers but also to anyone who is directly or indirectly employed by a 
union. The legislative history of the LMRDA indicates that Congress 
intended 29 u.s.c. §50l(c) to apply to "any person having any direct or 
indirect functions in connection with the money or property of a labor 
organization. 105 CONG. REC. 1327, 85th Cong., 2d Sess. (1958). 

In United States v. Capanegro, 576 F.2d 973. (2d Cir.), cert. denied, 
439 U.S. 928 (1978), a lawyer retained by the union was convicted under 29 
u.s.c. §50l(c) for the fraudulent billing and receipt of payments for 
alleged legal fees incurred while representing individual union members. 
On appeal, the defendant claimed he was not employed by the union within 
the language of 29 u.s.c. §50l(c) because (1) he was an "independent 
contractor" and not an "employee;" and (2) he was not a corrupt "insider," 
the traditional focus of embezzlement statutes. The court rejected these 
claims, holding that 29 u.s.c. §50l(c) has a broad reach which extends 
beyond technical common law definitions of "employees" and "embezzlement," 
to include independent contractors and any others "employed" by the union. 

9-133.230 Activities Prohibited 

As indicated above, 29 u.s.c. §50l(c) is a broad, hybrid statute, 
which can be violated in any one of four ways. Taken together, the 
language "would seem to cover almost every kind of a thing, whether by 
larceny, theft, embezzlement, or conversion." See United States v. Bane, 
583 F.2d 832, 835 (6th cir. 1978), cert. denied,'" 439 U.S. 1127 (1979). 
Theref ore, to avoid definitional problems and achieve maximum flexibility, 
the statute can and should be pleaded as a whole, conjunctively. In 
rejecting an appeal based upon the failure of an embezzlement indictment 
to allege a fiduciary relationship, the First Circuit found that the: 
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••• failure to do so, it seems to us, makes very 
little difference to either party. As far as the 
government is concerned, we cannot imagine facts 
constituting embezzlement which would not also, absent 
a fiduciary relationship, make out unlawful 
abstraction or conversion. As far as the defendant is 
concerned, he had been placed in jeopardy with respect 
to all means of committing the offense by the proper 
manner of substitution in the indictment of the 
conjunctive 'and' for the statutory disjunctive 'or'. 

Colella v. United States, 360 F.2d 792, 800 (1st Cir.), cert. denied, 385 
u.s. 829 (1966). 

9-133.231 Embezzle 

The first method by which 29 u.s.c. §50l(c) may be violated is 
"embezzlement." Embezzlement is broadly defined as the fraudulent 
appropriation of another's property by a person to whom it has been 
entrusted or into whose hands it has lawfully come. Woxberg v. United 
States, 329 F.2d 284 (9th Cir. 1963), cert. denied, 379 U.S. 823 (1964); 
Groves v. United States, 343 F.2d 850 (8th Cir. 1965); United States v. 
Andreen, 628 F.2d 1236 (9th Cir. 1980). 

To prove a violation of 29 u.s.c. §50l(c) by means of embezzlement it 
is generally necessary to show (1) that the accused occupied the 
designated fiduciary position (i.e., that he/she was an officer or was 
directly or indirectly employed by the union); (2) that the property 
embezzled is embraced within the meaning of the statute (i.e., the moneys, 
funds, securities, property, or other assets of the uniorl)';--(3) that the 
property came into the possession or care of the defendant by virtue of 
his/her employment, so that no trespass was committed in taking it; (4) 
that the defendant's dealing with such property constituted a fraudulent 
conversion or appropriation of same to his/her own use or the use of 
another; and (5) that the defendant intended to -deprive the owner of the 
use of the property. See United States v. Powell, 294 F. Supp. 1353 (E.D. 
Va. 1968). 

Since embezzlement statutes were designed to reach those persons who 
convert property of which they have lawful possession, their application 
is limited to cases in which there is a fiduciary relationship. However, 
since 29 u.s.c. §50l(c) sets forth . three other ways of committing the 
offense and names the persons covered by the statute, for practical 
purposes it is necessary to allege or prove the existence of a fiduciary 
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relationship between the defendant and the union where th~ government 
attempts to prove a violation of 29 u.s.c. §SOl(c) by· one of those three 
means. See Doyle v. United States, 318 F.2d 419 (8th Cir. 1963). 

Embezzlement is complete whenever the misappropriation is made, 
United States v. Harmon, 339 F.2d 3S4 (7th Cir. 196S), cert. denied, 380 
U.S. 944 (1966). The possibility that a loan will be repaid in the future 
is not a defense to a person who improperly converted to his/her own use 
the proceeds of the loan by fraudulently inducing disbursement of the 
loan. See United States v. Waugneux, 683 F.2d 1343, 13S9 (11th Cir. 
1982). The possibility of future recovery of funds does not preclude 
liability. United States v. Daley, 4S4 F.2d SOS, SlO (1st Cir. 1972) (18 
U.S.C. §664). Where a fraudulent conversion is otherwise established, a 
demand for the money or other property alleged to have been embezzled is 
not necessary. See Dobbins v. United States, 1S7 F.2d 2S7 (D.C. Cir. 
1946), cert. denTed, 329 U.S. 734 (1947). No demand need be shown where 
the accused has fled, Agar v. State, 176 Ind. 234, 94 N.E. 819 (1911), or 
where the time for payment of the money or return of the property is 
definitely fixed. Vars v. International Brotherhood of Boilermakers, 320 
F.2d S76 (2d Cir. 1963). However, if money has been entrusted and if the 
time for such repayment or return is indefinite, People v. Ephraim, 77 
Cal. 29, 24S P. 769 (1926), or if a conversion is not established by other 
proof, Commonwealth v. Stone, 187 Pa. 22S, 144 A.2d 614 (19S8), aff'd, 39S 
Pa. S84, lSO A.2d 871 (19S9), the prosecution must prove a demand. 

If money or property is entrusted to the recipient to use for a 
certain purpose, he/she may be guilty of embezzlement if he/she uses it 
for another purpose, even though he/she derives no direct personal 
benefit. See, ~' United States v. Harmon, supra. He/she may be found 
guilty if he? she fraudulently appropriates it to the use of another. 
However, a district court held it was not a violation of 29 u.s.c. §SOl(c) 
for a defendant to divert funds of one local to another, closely related 
local. United States v. Silva, S17 F. Supp. 727, 737-38 (D. R.I. 1980), 
aff'd, 644 F.2d 68 (1st Cir. 1981). Compare, United States v. Santiago, 
S28 F.2d 1130 (2d Cir. 1976), which affirmed the conviction of a welfare 
plan trustee under 18 u.s.c. §664 for conversion "to his own use or to the 
use of another" based on his/her transfer of welfare plan monies to his 
union's treasury for purposes unrelated to the welfare plan. The 
intention of the accused at the time of the taking to restore the money or 
other property embezzled will not relieve the act of its criminal nature. 
Hancey v. United States, 108 F.2d 83S (10th Cir. 1940). This is so even 
though the defendant may have sufficient property to make restoration. 
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9-133.232 Steal 

As indicated above, Congress intended that each of the terms employed 
in 29 u.s.c. §SOl(c) retain its common law meaning; however, in various 
federal statutes the words "stolen" and "steal" have been given broader 
meanings than larceny at common law. See United States v. Trosper, 127 F. 
476 (S.D. Cal. 1904), ("steal" from the mail); United States v. Adcock, 49 
F. Supp. 353 (W.D. Ky. 1943), (interstate transportation of "stolen" 
automobile); Crabb v. Zerbst, 99 F.2d 562, 565 (5th Cir. 1938), 
("embezzle, steal or purloin" property of the United States). In Crabb, 
Judge Holmes said: 

[S]tealing having no common law definition to restrict 
its meaning as an offense, is commonly used to denote 
any dishonest transaction whereby one person obtains 
that which rightfully belongs to another, and deprives 
the owner of the rights and benefits of ownership, but 
may or may not involve the element of stealth usually 
attributed to the word purloin. 

supra, at 565. 

9-133.233 Unlawful and Willful Conversion 

"The concept of unlawful conversion encompasses the use of property, 
placed in one's custody for a limited purpose, in an unauthorized manner 
or to an unauthorized extent." United States v. Andreen, 628 F.2d 1236, 
1241 (9th Cir. 1980). In Morissette v. United States, 342 U.S. 246, 271 
1952), the Court, in attempting to define the term "conversion," said: 

Probably every stealing is a conversion, but certainly 
not every knowing conversion is a stealing. To steal 
means to take away from one in lawful possession 
without right with the intention to keep wrongfully. 
Conversion, however, may be consummated without any 
intent to keep and without any wrongful taking, where 
the initial possession by the converter was entirely 
lawful. Conversion may include misuse or abuse of 
property. It may reach use in an unauthorized manner 
or to an unauthorized extent of property placedin 
one's custody for limited use, money rightfully taken 
into one's custody without a ny intention to k e ep or 
embezzle it merely by comingling it with the 
custodian's own, if he was under a duty to keep it 
separate and intact. 
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As a practical matter, however, as indicated in USAM 9-133.230, supra, it 
is unclear what, if anything, this term adds to the list of ways one may 
violate 29 u.s.c. §501(c), except to eliminate the necessity of alleging 
and proving the existence of a fiduciary relationship between the 
defendant and the union. Still, at least one court has found such a 
distinction. In United States v. Harmon, 339 F.2d 354 (6th Cir. 1964), 
cert. denied, 380 U.S. 944 (1965), the defendant union officer contended 
that, although the words "embezzles" and "converts" are used in the 
disjunctive in the statute, they are nevertheless synonymous, and that the 
union's checking account was a chose in action representing a debtor
creditor relationship between the union and the bank and was, therefore, 
intangible property not capable of conversion or embezzlement. The court, 
in rejecting this argument, pointed out that conversion has an even wider 
application than embezzlement and that Congress recognized that there was 
a difference between the terms by including both in the statute. It 
concluded that funds from the bank account were subject to conversion. 

An "unlawful and willful conversion" is, of course, not the same as a 
civil conversion. To render a converter guilty under a criminal statute, 
there must exist an intent on the part of the accused to fraudulently 
deprive the owner of the use of his/her property. Thus, felonious or 
fraudulent intent markes the broad distinction between civil conversion 
and criminal conversion. See Hubbard v. United States, 79 F.2d 850, 853 
(9th Cir. 1935). 

As noted in USAM 9-133.231, above, possibility of repayment is not a 
defense to conversion of the proceeds of a loan. See United States v. 
Wuagneux, 683 F.2d 1343, 1359 (11th Cir. 1982). 

9-133.234 Unlawful and Willful Abstraction 

This is the fourth way one may commit an offense under 29 u.s.c. 
§501(c). The term "abstraction" was discussed at length in United States 
v. Northway, 120 U.S. 327, 334 (1886), where the defenda nt was indicted 
for abstracting the moneys add funds of a bank. The Court stated that the 
word "abstract": 

Is not a word settled technical meaning like the word 
"embezzle" • It is a word, however, of simple 
popular meaning without ambiguity. It means to take 
or withdraw from, so that to abstract the funds of the 
bank ••• is to take and withdraw them from the 
possession and control of the bank. [In addition] in 
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order to constitute the offense it is necessary that 
the money should be [taken) from the bank without its 
knowledge and consent with the intent to injure or 
defraud it or to deceive some officer of the bank. 

No previous lawful possession is necessary to constitute the crime, 
nor does it matter in what manner it is accomplished. Abstraction may be 
done under color of loans, checks and the like. It thus appears that 
whenever the crime of embezzlement is committed, so also has there been an 
abstraction, United States v. Breese, 131 F. 915 (W.D. N.C. 1904), rev'd 
on other grounds, 143 F. 250 (1906), but the converse is not necessarily 
true. 

9-133.240 Assets of a Labor Organization 

Embezzlement under 29 u.s.c. §50l(c) may be accomplished by the use 
of "any of the moneys, funds, securities, property, or other assets of a 
labor organization." Generally, this listing of assets has been broadly 
interpreted by the courts. In United States v. Robinson, 512 F.2d 491 (2d 
Cir.), cert. denied, 423 U.S. 853 (1975), the court found that National 
Maritime Union application forms or "Group I" status were union property 
under 29 u.s.c. §50l(c). The court held that "the statute does not 
require that the property be of any particular value" and "the fact that 
union funds were not depleted does not remove the case from the reach of 
the statute." Id. at 494, 495. Rather, it was enough that the defendants 
"utilized the property of the union in a way which benefited themselves 
and not the union." Id. at 495. Robinson involved union officers' misuse 
of union property (j;b classification forms) in return for corrupt 
payments received by the officers. This case has supported subsequent 
prosecutions involving corrupt payments made in return for union 
membership applications, work permit forms, and other union property used 
in securing membership or work referrals. 

Two cases under a related statute, 29 U.S.C. §48l(g) (outlawing 
union-funded promotions of candidates for ~nion offices), further 
illustrate the broad scope of these definitions. That statute uses the 
phrase "no moneys," which, if anything, would be narrower than the 
inclusive list in 29 u.s.c. §50l(c). Even so, in one case it was held 
that, "[t)he use of union's hall by incumbent Morales ••• constituted 
the use of union facilities for personal campaign purposes • • [29 
u.s.c. §48l(g)] does not require an actual cash outlay by a union to 
establish a violation. The "logos" of the union, the credit and goodwill 
of the union, together with the time of the union secretary, constitute 
assets of a labor organization." See Brennan v. Sindicato Empleados de 
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Equipo Pesado, Etc., 370 F. Supp. 872, 879 (D. P.R. 1974); ~also 
Marshall v. Local Union 20, International Brotherhood, 611 F.2d 64S (6th 
Cir. 1979) (the violation of the Act was not mitigated by the minimal 
amount of the expenses). 

In several cases, defendants have aruged that forged checks are not 
union assets, since under commercial law doctrines the drawee bank pays 
its own funds, not those of its depositor, when it honors a forged check. 
In United States v. Mitchell, 62S F.2d 1S8 (7th Cir. 1980), the court 
rejected this argument, holding that (1) "the checks themselves were 
property of the union" and (2) the bank debited the union's account based 
on the forged check and "the fact that those reductions were temporary 
(pending repayment by the bank) did not exonerate the defendant." Id. at 
160; see also United States v. Miller, S20 F.2d 1208 (9th Cir. I97S); 
Unite'd""States v. Daley, 4S4 F.2d SOS (1st Cir. 1972) (prosecution under 18 
u.s.c. §664); United States v. Maxwell, S88 F.2d S68 (7th Cir. 1978), 
cert. v. denied, 444 U.S. 877 (1979). 

However, these expansive terms are still limited by certain 
principles of ownership and control. In United States v. DeLillo, 421 F. 
Supp. 1012 (E.D. N.Y. 1979) (an 18 u.s.c. §664 case), a benefit plan fund 
had sold land under the condition that the purchaser used money obtained 
by a mortgage to pay cert~in debts of the fund. Defendant, president of 
the purchasing company, misappropriated the mortgage money. The district 
court dismissed the indictment on the grounds that no fund asset was 
involved because the fund "had no equitable or possessory interest" in the 
money. Id. at 1014. 

It should be noted that 18 u.s.c. §664, the "companion" embezzlement 
statute for benefit plans, contains an even broader list of "assets": 
"any of the moneys, funds, securities, premiums, credits, property, or 
other assets." The addition of "premiums" should include insurance and 
other premiums. The addition of "credits" has aided prosecution for the 
theft of "receivables" such as contributions due and owing to an employee 
benefit plan which are converted to the use of an employer or other 
collection agent. 18 u.s.c. §664 mirrors the language of 18 u.s.c. §6S6, 
which protects the "credits" of any federally connected bank. Under 18 
u.s.c. §6S6, "credits" was broadly defined to include debts due, any 
obligation or promise to pay money, or other forms of direct promises to 
pay. See Theobald v. United States, 3 F.2d 601 (8th Cir. 192S); United 
States v. Smith, 1S2 F.2d S42, S44, S4S (W.D. Ky. 1907). 
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9-133.250 Fraudulent Intent 

In any 29 U.S.C. §50l(c) or 18 u.s.c. §664 prosecution, the 
government has the burden of establishing fraudulent intent to deprive the 
union or benefit plan of the use of its assets. Such intent usually 
cannot be proven directly, but must be inferred from circumstantial 
evidence. See United States v. Gibson, 675 F.2d 827, 833 (6th Cir.), 
cert. denie~103 s. Ct. 305 (1982); United States v. Stubin, 446 F.2d 
451; 461 (3d Cir. 1971); United States v. Sullivan, 498 F.2d 146, 150 (1st 
Cir.) cert. denied, 419 u.s.c. 993 (1974); Taylor v. United States, 320 
F.2d 8~849 (9th Cir. 1963), cert. denied, 376 U.S. 916 (1964). To the 
extent that such evidence is directed to the defendant's state of mind, 
two critical elements of that state of mind in an embezzlement case are 
(1) belief in authorization and (2) belief in benefit to the union. 
However, in a chain of cases that has created serious confusion and 
disagreement among the circuits, several courts have elevated one or both 
of these evidentiary facts to the level of ultimate facts, and additional 
elements of the offense. Thus, some circuits seem to require proof of 
lack of union benefit (or no good faith belief in union benefit), others 
require proof of lack of authorization (or no good faith belief in 
authorization), while others combine the two requirements in different 
ways. Three Ninth Circuit cases provide extensive discussion and analysis 
of the holdings of the different circuits. See United States v. 
Thordarson, 646 F.2d 1323, 1335-36 n.24 (9th Cir.), cert. denied, 454 u.s. 
1055 (1981); United States v. Andreen, 628 F.2d 12~1241-3 (9th Cir. 
1980); United States v. Marolda, 615 F.2d 867, 868-870 (9th Cir. 1980). 
The following is a list of the holdings of those circuits which have dealt 
with the issue: 

A. FIRST CIRCUIT - Lack of union benefit is required, even if the 
use is unauthorized; 

Colella v. United States, 360 F.2d 792, 804 (1st Cir.), cert. denied, 
385 u.s. 829 (1966); 

B. SECOND CIRCUIT - See discussion in United States v. Marolda, 615 
F.2d 867, 869 n.5 (9th Cir. 1980) 

1. If there is a good faith belief in union benefit and good 
faith belief in authorization or ratification, then there is no 
offense. 

United States v. Ottley, 509 F.2d 667, 671 (2d Cir. 1975); 

United States v. Santiago, 528 F.2d 1130, 1133-4 (2d Cir.), cert. 
denied, 425 U.S. 972 (1976). 

AUGUST 1, 1985 
Sec. 9-133.250 
Ch. 133, P• 17 

1984 USAM (superseded)



UNITED STATES ATTORNEYS' MANUAL 
TITLE 9--CRIMINAL DIVISION 

United States v. Snyder, 668 F.2d 686, 691 (2d Cir. 1982). 

2. Authorization is not, by itself, a defense, where expenditure 
lacks proper union purpose. 

Un:~ed States v. Dibrizzi, 393 F.2d 642, 645 (2d Cir. 1968); 

United States v. Capanegro, 576 F.2d 973, 980 (2d Cir.), cert. 
denied, 439 U.S. 928 (1978). 

C. FIFTH CIRCUIT - "In unauthorized use cases the government need 
only prove lack of proper authorization and fraudulent intent • • . I n 
cases involving authorized use, however, the government must also prove 
that the defendant lacked a good faith belief that the expenditure was for 
the legitimate benefit of the union." 

United States v. Dixon, 609 F.2d 827, 829 (5th Cir. 1980) (emphasis 
added, citations omitted); 

United States v. Nell, 526 F.2d 1223, 1232 (5th Cir. 1976). 

But see United States v. Durnin, 632 F.2d 1297 1300 (5th Cir. 1980) 
("Since-the government thoroughly established appellant's fraudulent 
intent to deprive the local of its funds, we find it unnecessary to 
characterize this case as one of either authorized or unauthorized use.") 

D. SIXTH CIRCUIT - 29 u.s.c. §50l(c) may be violated by an 
authorized use, if the government proves fraudulent intent and lack of a 
good faith belief in union benefit. 

United States v. Gibson, 675 F.2d 825, 675 F.2d 825 (6th Cir.), cert. 
denied, 103 s. Ct. 305 (1982); 

United States v. Bane, 583 F.2d 832, 836 (6th Cir. 1978), cert. 
denied, 439 U.S. 1127 (1979). 

E. EIGHTH CIRCUIT - "If the government establishes fraudulent intent 
and lack of proper authorization, it should not also be saddled with an 
additional burden of proving lack of benefit to the Union. " A showing of 
benefit is not relevant. The question of authorized use is not reached. 

United States v. Goad, 490 F.2d 1158, 1165-6 (8th Cir.), cert. 
denied, 417 U.S. 94s-(1974). 
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F. NINTH CIRCUIT - In a case of unauthorized use, lack of benefit is 
not an element which must be proven by the prosecution, and benefit is 
not, by itself a defense. See States v. Andreen, 628 F.2d 1236 (9th Cir. 
1980) (18 u.s.c. §664 prosecution). 

Under 29 u.s.c. §50l(c) the government need not allege or prove 
either lack of authorization or lack benefit to the union; it need only 
establish fraudulent intent to deprive the union of the funds, and the 
actual conversion of the funds. However, lack of authorization, lack of 
union benefit, and the defendant's good-faith belief in those conditions, 
"are likely to bear on the issue of fraudulent intent," and in some cases, 
may be "crucial." See United States v. Thordarson, 646 F.2d 1323, 1331-37 
(9th Cir.), cert. denied, 454 U.S. 1055 (1981). 

G. DISTRICT OF COLUMBIA CIRCUIT - Where the use to which the money 
is converted is itself unlawful, neither, authorization nor benefit are 
defenses. 

United States v. Boyle, 482 F.2d 755 (D.c. Cir.), cert. denied, 414 
U.S. 1076 (1973). 

The imposition of additional, artificial elements over the existing 
intent requirement of 29 u.s.c. §50l(c) creates a difficult and confusing 
situation for courts and juries. For this reason, the most recent and 
sensible trend has been toward using these "elements" as factors to be 
considered, not requirements. As the Fifth Circuit has stated, 
"{a] lthough courts have grappled with distinctions between authorized and 
unauthorized use cases ••• , it is clear that fraudulent intent to misuse 
the funds is the cornerstone of the crime in either context." See United 
States v. Durnin, 632 F.2d 1297, 1300 (5th Cir. 1980). And--rii' United 
States v. Thordarson, supra, the Ninth Circuit held that lack of 
authorization and lack of union benefit are not elements of the offense. 

9-133.251 Lack of Authorization 

Where lack of authorization must still be shown, or where it is an 
important evidentiary question, the evidence must be examined with care. 
First, it has been held that lack of authorization is only relevant if the 
defendant "had actual knowledge that the expenditures were not properly 
authorized." United States v. Dixon, 609 F.2d 827, 829 (5th Cir. 1980). 
See also United States v. Bane, 583 F.2d 832, n.8 (6th Cir. 1978), cert. 
~i;;r;-439 U.S. 1127 (197~ However, a technical authorization i~t 
necessarily adequate. "Authorization which is improperly or fraudulently 
obtained is also treated as lack of authorization." See United States v. 
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Dixon, supra, at 829 n.3. In Brink v. DaLesio, 496 F. Sup. 1350 (D. Md. 
1980), modified on other grounds, 667 F.2d 420 (4th Cir. 1981), the court 
found that, "[a] nrunber of factors are relevant to the court's inquiry 
concerning the validity of an authorization." Id. at 1357. That decision 
and others provide the following list of factors: 

A. "[T]he authorization must be obtained through the procedures 
specified in the union constitution and bylaws." Brink v. DaLesio, supra, 
at 1357-58 (citations omitted). See,~, United States v. Goad, supra, 
at 1161 ("this general resolution cannot be read as rescinding the 
specific constitutional provision requiring Executive Board approval of 
salary increases"); 

B. "[T]he proposal must be presented in an understandable manner so 
that there is some assurance that consent was "knowingly and intelligently 
given." Voting procedures must be adequate to guarantee "the right of a 
meaningful vote." Brink v. DaLesio, supra, at 1358 (citation omitted); 

c. "[T]he timing of the authorization is critical • • §501 
prohibits general exculpatory provisions ••• [and] ••• [i]f the 
purported authorization is obtained subsequent to the actual expenditure, 
the Court must determine whether it is a legitimate ratification or an 
ineffective exculpatory ~rovision." Brink v. DaLesio, supra, at 1358 
(citations omitted); 

D. "[L]ack of authorization may be shown if the diversion is 
substantially inconsistent with the fiduciary purposes and objectives of 
the union funds or pension plan, as set forth by statutes, bylaws, 
charters, or trust docrunents which govern uses of the funds in question." 
United States v. Ford, 632 F.2d 1354, 1366 (9th Cir. 1980), cert. denied, 
450 U.S. 934 (1981) (18 u.s.c. §664). However, the court need not 
instruct the jury on specific bylaws alleged to have been violated. 
United States v. Tham, 665 F.2d 855 (9th Cir. 1981), cert. denied, 102 s. 
Ct. 2010 (1982); --

E. Finally, the amount of payments or other appropriations may "so 
far exceed the norm that fraud, mistake, or duress can be infered," See 
Brink v. DaLesio, supra, at 1362; United States v. Andreen, supra,-;t° 
1245. 

If the defendant asserts as a defense his/her good faith belief that 
the expenditures were authorized or benefitted the union or benefit plan, 
he/she must show that he/she had this belief at the time he/she acted to 
expend the union's or employee benefit plan's funds. This is especially 
true where the defendant asserts a good faith belief that the union or 
benefit plan "would ratify" his/her action. With respect to labor 
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organization funds, in order to promote the normal procedures of prior 
authorization, prompt accounting, and expenditure of funds in the common 
interest of the union membership, see R.R. REP. No. 741, 86th Cong. 1st 
Sess. 8, reprinted in 1959 U.S. CONG. & AD NEWS 2430, it appears certain 
that the defendant must have had a good faith belief, at the time he/she 
caused the money to be expended, that the expenditure would be ratified, 
and ratified within a reasonable time. Thus, the official who expends 
money in a situation where there is insufficient time to obtain a union 
authorization for the expenditure, but does so with a good faith belief 
that the union would have, at the time he/she spent the money, approved 
and later ratified the expenditure, is protected. On the other hand, the 
official who expends funds without authorization, believing that the 
expenditure would not be approved either prior to or within a reasonable 
time thereafter, but believes that at some time in the future the union 
would be convinced to ratify the expenditure, is not protected. 

Several considerations are relevant to the question whether the 
defendant believed in good faith that the expenditure would have been 
ratified if he/she had presented it to the union. These include: the 
union's past experiences with the particular kind of expenditure in 
question: the possible domination of the union by the official, see 
United States v. Silverman, 430 F.2d 106 (2d Cir. 1970), modified on othe"r 
grounds, 439 F.2d 1198, cert. denied, 402 U.S. 953 (1971). United States 
v. Ferrara, 451 F.2d 91,~(2d Cir. 1971), cert. denied, 405 U.S. 1032 
(1972); the nature of the expenditure; the opportunity for prior 
authorization; the delay in seeking ratification; false entries in the 
union records as to the true purpose of the expenditure, see United States 
v. Brill, 350 F.2d 171 (2d Cir. 1965), cert. denied, 382 U.S. 973 (1966); 
Colella v. United States, supra, at 798; the denial of receipt or failure 
to account, Doyle v. United States, 318 F.2d 419, 424 (8th Cir. 1963); 
expenditures contrary to specific directions, Taylor v. United States, 320 
F.2d 843, 848 (9th Cir. 1963), cert. denied, 376 U.S. 916 (1964); and the 
union's bylaws and constitution-:-UOited States v. Goad, 490 F.2d 1158, 
1165 (8th Cir.), cert. denied, 417 U.S. 945 (1974). ~~ 

With respect to theft of employee benefit plan funds under 18 u.s.c. 
§664, belief in authorization may take into account the defendant's 
knowledge of his/her duties with respect to benefit plan assets under the 
plan agreement, trust documents, action of the trustees, and statutes. 
See United States v. Andreen, 628 F.2d 1236 (9th Cir. 1980); United States 
v. Snyder, 668 F.2d 686, 690 (2d Cir. 1982). 
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9-133.252 Lack of Benefit 

In labor union prosecutions under 29 u.s.c. §50l(c) a body of case 
law dealing with "lack of union benefit" has developed • . As with lack of 
authorization, the issue here is actually defendant's good faith belief in 
a union benefit. See United States v. Ottley, 509 F.2d 667, 671 (2d Cir. 
1975); United States v. Bane, 583 F.2d 832 836 (6th Cir. 1978), cert. 
denied, 439 U.S. 1127 (1979). "Whether or not the expenditure did, in 
fact, legitimately benefit the union is relevant both to the defendant's 
good faith belief therein and his fraudulent intent." United States v. 
Bane, supra, at 836. The Sixth Circuit, has approved a "primary purpose" 
test by which the trier of fact can determine a defendant's good faith 
belief in a union benefit. United States v. Gibson, supra, at 828-829. 
However, at least one court has noted as a "troublesome issue" such use of 
evidence of lack of benefit "when the members themselves have authorized 
union officials to expend union funds for non-union purposes." See United 
States v. Goad, 490 F.2d 1158, 1165-6 (8th Cir.) cert. denied, 417 U.S. 
945 (1974)-. -

9-133.300 VENUE 

Embezzlement is a continuing offense which, under 18 u.s.c. §3237(a), 
may be inquired of and prosecuted in any district in which such offense 

was begun, continued, or completed." In Re Richter, 100 F. 295, 298 (E.D. 
Wisc. 1900); United States v. Walden-,-464 F.2d 1015, 1018 (4th Cir.), 
cert. denied, 409 U.S. 867 (1972). Thus, for example, venue may lie in 
the district where the accused had a duty to account, People v. David, 269 
Ill. 256, 110 N.E. 9 (1915), the district where the act of conversion took 
place, State v. Mccann, 167 s.c. 393, 166 S.E. 411 (1932), the district 
where the union office is located, In Re Richter, supra, the district 
where the depository bank is situated, even though the accused may have 
drawn a check unpon this account and delivered it to a personal creditor 
of his/her in another district. People v. Keller, 79 Cal. 612, 250 P. 585 
(1926), the district where the defendant receives possession of the 
property embezzled. State v. Allen, 21 S.D. 121, 110 N.W. 92 (1906), 
finally, the place where the defendant formed the intent to embezzle the 
funds is suitable for venue purposes, Rhodes v. Commonwealth, 145 Va. 893, 
134 S.E. 723 (1926). 

9-133.400 THE INDI CTMENT 
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9-133.410 Sufficiency 

An indictment under 29 u.s.c. §50l(c) which charges the facts 
constituting the crime in the words of the statute, or in words of 
equivalent meaning, is sufficient, since the words of the statute 
themselves fully, directly and expressly, without any uncertainty or 
ambiquity, set forth all of the elements necessary to constitute the 
offense. Colella v. United States, 360 F.2d 792, 800 (1st Cir.), cert. 
denied, 385 U.S. 942 (1966). 

As indicated above, 29 u.s.c. §50l(c) specifies various ways in which 
the crime of embezzlement of the funds of a labor organization can be 
perpetrated. The pleading may allege commission of the offense by all of 
the methods cited in the statute if the indictment uses the conjunctive 
"and" where the statute uses the disjunctive "or," since the defendant 
would then be placed in jeopardy with respect to each and every metho d of 
committing the offense. Id. But if the indictment alleges two or more 
methods in the disjunctiv~ it fails to inform a defendant which of these 
methods he/she is charged with having employed and is, therefore, 
insufficient. United States v. Donovan, 339 F.2d 404, 407-408 (7th Cir. 
1964), cert. denied, 300 U.S. 975 (1965). Where the prosecution charges 
that the defendant committed a violation of the statute by one means 
(e.g., embezzlement) a further prosecution in which it is claimed that the 
same-conduct constitutes a violation by a different means (~, stealing) 
would, of course, be barred. Cf. Ashe v. Swenson, 397 U.S. 436, 90 s. Ct. 
1189 (1970); United States v. Sela~l75 F. Supp. 439 (S.D. N.Y. 1959). 
See 1 C. WRIGHT, FEDERAL PRACTICE AND PROCEDURE §125 (1982). 

It has been held under statutes dealing with embezzlement from banks 
(~, 18 u.s.c. §656) that if the offense is set out in the language of 
the statute, omission from the indictment of the means by which the 
offense was committed does not render the indictment insuf ficient. United 
States v. Fortunato, 402 F.2d 79 (2d Cir. 1968), cert. denied, 394 U.S. 
933 (1969); United States v. Bearden, 423 F.2d 805""'"'(2dCir. 1970 ). 

The indictment must describe the property in language which is 
sufficiently definite to identify it and show that it was of the type 
subject to embezzlement under the statute, i.e., the "securities, prope rty 
or other assets of a labor organization." All that is necessary, in this 
respect, is that the property be described with sufficient certainty to 
enable the court to determine tha t the property is, as a matter of law, 
the subject of the crimes alleged in the indictment, and to enable the 
jury to discern that the property proved to have been taken is the same as 
is mentioned in the indictment. See . United State s v. Jones, 69 F. 973, 
982 (D. Nev. 1895). 
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Since the value of the property or amount of money embezzled is not 
an element of a violation of 29 u.s.c. §SOl(c), there is no absolute 
requirement that an allegation of value be made. See United States v. 
Ciongoli, 358 F.2d 439 (3d Cir. 1966); Hoback v. Unlted States, 284 F. 
529, 532 (4th Cir. 1922). However, it is better practice to do so, and 
even if the proof shows that less than the amount charged in the 
indictment has been embezzled, there would not be a fatal variance. Cf. 
United States v. Woodiska, 147 F.2d 38 (2d Cir. 1945). 

The indictment must allege the ownership of the property embezzled. 
See Commonwealth v. Nichols, 206 Pa. 352, 213 A.2d 105 (1965). The 
purpose of charging ownership is to show that title or ownership is not in 
the defendant, to give notice to the defendant of the particular offense 
for which he/she is called to answer, and to bar a subsequent prosecution 
for the same offense. See Ford v. United States, 3 F.2d 104, 105 (5th 
Cir. 1925). 

Since 29 U.S.C. §SOl(c) mentions the type of entity covered by the 
statute (i.e., a labor organization), and since the term "labor 
organization" is defined by statute, the indictment should allege that the 
entity embezzled from was a labor organization within the meaning of 29 
u.s.c. §§402(i) and 402(j), that is, a labor organization engaged in an 
industry affecting commerce. United States v. Silverman, 430 F.2d 106 (2d 
Cir. 1970), modified on other grounds, 439 F.2d 1198, cert. denied, 402 
u.s. 953 (1971). 

As a general rule, in an indictment under a statute proscribing only 
embezzlement, the agency or fiduciary capacity of the accused should be 
clearly stated. Moore v. United States, 160 U.S. 268 (1895). However, 
where, as in 29 u.s.c. §SOl(c), the offense can be committed by means 
other than embezzlement, a fiduciary relationship need not be alleged. 
Thus, in Colella v. United States, 360 F.2d 792, 799 (1st Cir.), cert. 
denied, 385 U.S. 942 (1966), the court stated that "[e)mbezzlement • 
carries with it the concept of a breach of fiduciary relationship • 

The court further states: "It seems to be clear that Congress 
intended to continue to predicate the embezzlement method of committing 
the new federal crime of embezzlement upon a breach of a fiduciary 
responsibility." Id. at 799 N.4. 

The court also observed: 

We see no reason why, if the Government wishes to 
preserve for itself the opportunity to prove that the 
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new Federal composite crime established by Section 
50l(c) was committed by the means of traditional 
embezzlement, it should not set forth in the 
indictment a sufficient allegation as to fiduciary 
relationship. 

But failure to do so makes little difference. Id. at 799-800. 

If the government wishes to allege a fiduciary relationship, a mere 
general statement that the accused acted in a fiduciary capacity is a 
legal conclusion and, without further specification, is insufficient. See 
Soute v. Godwin, 101 N.H. 252, 139 A.2d 630 (1958). Similarly, the mere 
allegation that the defendant was an employee of the union does not 
satisfy the requirement. Colella v. United States, supra. The fiduciary 
relationship should be set out in reasonable detail, specifying, f or 
example, that the defendant was entrusted with control over the 
expenditure of funds. 

An essential element of the offense under 29 u.s.c. §50l(c) and 
similar statutes is that the act charged was committed with criminal 
intent, Morissette v. United States, 342 U.S. 246 (1951), and the 
indictment would be defective if it failed to allege such in tent. See, 
~, Jordan v. United States, 284 F. Supp. 758 (D. Mass. 1968). In Doyie 
v. United States, 318 F.2d 419 (8th Cir. 1963), the court held that an 
indictment which follows the language of 29 u.s.c. §50l(c) is sufficient 
in this respect, reasoning that criminal intent is inherent in the terms 
"embezzles" and "steals" and that the term "willfully" implies an evil 
purpose. Accord, United States v. Duff, 529 F. Supp. 148, 152-153 (N.D. 
Ill. 1981). --

Care should be taken to avoid unnecessary allegations. In United 
States v. Marolda, 615 F.2d 867 (9th Cir. 1980), the court held that where 
the indictment charged the union officer with acting "without proper 
authorization and without benefit to said Local," the government must 
prove those elements, even though they may not be necessary elements of a 
29 u.s.c. §50l(c) offense . Although the Ninth Circu i t later held that 
those factors are not elements of the offense, the court cited Marolda 
without criticizing its holding with regard to the variance issue. See 
United States v. Thordarson, 646 F.2d 1323, 1334 (9th Cir.) cert. deniecf; 
545 u.s. 1055 (1981). 

9-133.420 Sample I ndictment- -Under 29 u.s.c. §50l(c) 

29 u.s.c. §50l(c) applies not only to those individuals who are 
officially designated as "officers" of a labor organization but also to 
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those individuals who perform the functions of president, vice president, 
secretary, treasurer or other executive functions of the labor 
organization. In addition, 29 u.s.c. §50l(c), by its terms, applies to 
individuals who are employed directly or indirectly by the labor 
organization from which they are charged with embezzling. 

A sample indictment under 29 u.s.c. §50l(c) might be drafted as 
follows: 

Count I 

THE GRAND JURY CHARGES: 

1. On or about January 3, 1983, in the ( ) District of ( ) 
and elsewhere, the defendant ( ) while an officer, that is, President 
of (name of union) a labor organization engaged in an industry affecting 
commerce as defined by Sections 40l(i) and 402(j), Title 29, United States 
Code, did embezzle, steal and unlawfully and willfully abstract and 
convert to his/her own use and the use of another the moneys, funds, 
securities, property, and other assets of said labor organization in the 
amount of $ ----

9-133.430 Sample Indictment--18 u.s.c. §664 

Following is a suggested form for an indictment under 18 u.s.c. §664: 

THE GRAND JURY CHARGES: 

On or about January 3, 1983, in the ( ) District of ( ) , the 
defendant ( ) embezzled, stole, and unlawfully and willfully 
abstracted and converted to his/her own use, the approximate sum of $ ---
of the moneys, funds, securities, premiums, credits, property and other 
assets of (name of welfare benefit plan or pension benefit plan), subject 
to the provisions of Title I of the Employee Retirement Income Security 
Act of 1974 (29 u.s.c. §§1001 ~~·),and of a fund or funds connected 
therewith, said (name of WBP or PBP) having been established and 
maintained by (name of employer(s)). 

In violation of Title 18, U.S. Code, Section 664. 

9-133.500 EVIDENCE 
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9-133.510 Admissibility 

Any otherwise admissible evidence may be received if it tends to show 
the character of the property embezzled, Dowdy v. State, 64 S.W. 253 (Tex. 
1928), its amount or value, Challenor v. Commonwealth, 209 Va. 789, 167 
S.E.2d 116, its identity and ownership, Reeves v. United States, 15 F.2d 
734 (D.C. Cir. 1926), including the status of the owners of the property, 
State v. Hattrem, 141 Or. 371, 13 P.2d 618 (1932), its possession by 
defendant and the character in which he/she held it, the acts constituting 
the conversion, and the intent with which the act was consummated. 

At a trial for embezzlement, evidence of the defendant's financial 
condition at or immediately prior to the time of the alleged embezzlement 
is admissible. Cf. Holland v. United States, 348 U.S. 121 (1954); Bulloch 
v. State, 10 Ga.--;;7 (1851); Masters v. United States, 157 F.2d 260 (D.C. 
Cir. 1914). Evidence that, during a period in which a defendant has 
allegedly been guilty of embezzling money from the union which employed 
him/her the defendant spent money considerably in excess of his/her known 
income or made large bank deposits has been held admissible in a 
prosecution under 29 u.s.c. §50l(c). See Hansberry v. United States, 295 
F.2d 800 (9th Cir. 1961). In another case, however, defendant was 
cross-examined at length about his union expense account, with respect to 
which no irregularities were charged in the indictment. This line of 
questioning showed a free spending practice, including entertainment 
expenses, and the government concluded with a summary question, which 
defendant answered in the affirmative, which told the jury that over an 
eighteen-month period he had charged to his local more than $19,000 on his 
expense account. The court held that this cross examination was too 
irrelevant, highly prejudicial and that it tainted the proceeding and so 
reversed the conviction. See United States v. Green, 400 F.2d 847 (6th 
Cir. 1968). 

It has been held that evidence of a defendant's failure to make 
crediting entries of money received from customers and of his/her 
retaining such money at times other than those when the embezzlement 
charged was committed is admissible to establish a scheme for procuring 
the employer's money. See State v. Carmean, 126 Iowa 291, 102 N.W. 97 
(1905). 

In a prosecution under 29 u.s.c. §50l(c) evidence that defendant 
exercised, almost single-handedly, control over the activities of his/her 
union is admissible to negate the anticipated defense contentions that the 
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expenditures in question were authorized and for the benefit of the union; 
however, this may not be sufficient by itself to vitiate the 
authorization. See United States v. Silverman, 430 F.2d 106, 123 (2d Cir. 
1970). 

9-133.520 Weight and Sufficiency 

The government must prove criminal intent beyond a reasonable doubt. 
See Morissette v. United States, supra. Intent to embezzle is a state of 
mind which can be made to appear from circumstantial as well as direct 
evidence. Taylor v. United States, 320 F.2d 843 (9th Cir. 1967), cert. 
denied, 376 U.S. 916 (1968); United States v. Moore, 427 F.2d 38 (5th Cir. 
1970), United States v. Hartsough, 54 L.C. 11516 (1966); United States v. 
Powell, 294 F. Supp. 1353 (E.D. Va. 1968). It may be manifested by 
various acts, such as making false entries, United States v. Brill, 350 
F.2d 171 (2d Cir. 1965), cert. denied, 382 U.S. 973 (1966), denying 
receipts of money, failing to account for money, rendering false acounts, 
Doyle v. United States, 318 F.2d 419 (8th Cir. 1963), practicing any form 
of deceit, absconding with money, actually expending money for one's own 
use contrary to directions, Taylor v. United States, supra, or otherwise 
diverting the course of money to make it one's own. If an act forbidden 
by law is intentionally done, or there is a fraudulent conversion, or it 
appears that the defendant did not confess to taking money until he/she 
was found out and charged, an intent to embezzle may be inferred. Agnew 
v. United States, 165 U.S. 36 (1897). 

With respect to proof of the conversion itself, the mere making of 
false entries in books of account is not sufficient, regardless of 
defendant's fraudulent intent at the time of making such false entry. See 
Commonwealth v. Shepard, 83 Mass. (1 Allen) 575 (1861). But depositing 
funds of another in one's own account, together with the making of 
incorrect entries and the failing to turn the owner's funds over to 
him/her at a time when obligated to do so, is sufficient evidence of 
conversion, and it is not necessary for the government to show what 
becomes of the money after it is embezzled. See Doyle v. United States, 
318 F.2d 419 (8th Cir. 1963). 

9-133.600 JURY INSTRUCTIONS 

The following is a suggested charge under 29 U.S.C. §SOl(c). It has 
been compiled from various cases construing the elements of this and 
similar statutes. Also included is a suggested charge for those cases 
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where the defendant raises the defense that the expenditures which he/she 
is charged with making were authorized or ratified by the union. 

9-133.610 Jury Instructions for Substantive Violation of 29 u.s.c. 
§50l(c) 

The indictment is based upon the Labor-Management Reporting and 
Disclosure Act of 1959. 29 u.s.c. §SOl(a) specifies that officers of 
unions occupy positions of trust and it is their duty to hold union money 
and funds in trust for the members of the union. 

Section SOl(c) of Title 29, United States Code, which is a provision 
of the same act, makes it a crime when an officer or an employee of a 
labor organization "embezzles, steals or unlawfully and willfully 
abstracts or converts to his own use or the use of another any of the 
moneys, funds or other assets" of such labor organization. 

In order to sustain the charge under each count, the government must 
establish beyond a reasonable doubt that the defendant was either an 
officer or that he/she was directly or indirectly employed by a labor 
organization within the meaning of the st~tute. If you find beyond a 
reasonable doubt that the defendant was either a constitutional officer or 
was a person authorized to perform the functions of president, vice 
president, secretary, treasurer, or other executive functions of a labor 
organization, or was a member of its executive board or similar governing 
body, then I charge you that as a matter of law the defendant was an 
officer within the meaning of section 50l(c) of Title 29 United States 
Code. If you find beyond a reasonable doubt that the union in question 
was a labor organization engaged in an industry affecting interstate 
commerce which exists for the purpose, in whole or in part, of dealing 
with employers concerning grievances, labor disputes, wages, rates of pay, 
hours or other terms or conditions of employment, then I charge you that 
as a matter of law the union was a labor organization within the meaning 
of Section SOl(c) of Title 29 United States Code. I charge you that the 
term "industry affecting interstate commerce" means any activity, business 
or industry in commerce or in which a labor dispute would obstruct 
commerce or the free flow of commerce. 

As used in this section, the term "embezzles" means the fraudulent 
appropriation of another's property by a person to whom it has been 
entrusted or into whose hands it has lawfully come. See Woxberg v. United 
States, 329 F.2d 284 (9th Cir. 1963). 
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As used in the statute the term "steal" means any dishonest 
transaction whereby one person obtains that which rightfully belongs to 
another, and deprives the owner of the rights and benefits of ownership, 
Crabb v. Zerbst, 99 F.2d 562, 565 (5th Cir. 1938). 

"Abstracts" as used in section SOl(c) Title 29 United Sta.tes Code 
means to take or withdraw from the possession and control of a labor 
organization moneys or funds belonging to it without lawful right or 
authority to do so, United States v. Northway, 120 U.S. 327, 334 (1886). 

"Converts" as used in Section SOl(c) Title 29, United States Code 
means to apply the moneys or property of a labor organization for the use, 
benefit or profit of a person not lawfully entitled thereto. See Hubbard 
v. United States, 79 F.2d 850, 854 (9th Cir. 1935). 

In order to find a violation of the section, it is not required that 
all four means be employed. A violation is committed under the act 
whether one embezzles, steals, abstracts, or converts the moneys of the 
union to his/her own use. 

You will note that the acts charged in the indictment are alleged to 
have been done "unlawfully" and "willfully." You are instructed that 
"unlawfully" means contrary to law. See Highes v. United States, 338 F.2d 
651 (1st Cir. 1964). -

An act is done willfully if done voluntarily and purposely and with 
the specific intent to do that which the law forbids. That is to say with 
bad purpose, either to disobey or to disregard the law. See Colella v. 
United States, 360 F.2d 792, 800 (1st Cir. 1965), cert. de~d, 385 u.s. 
942 (1966). Specific intent may be defined as follows: A person who 
knowingly does an act which the law requires to be done, intending with 
bad purpose either to disobey or to disregard the law may be found to have 
acted with specific intent. An act or failure to act is "knowingly" done 
if it is done voluntarily and intentionally and not because of mistake, 
accident or other reason. 

9-133.620 Defense of Authorized Expenditure: Lack of Union Benefit 

To constitute a violation of 29 United States Code 
Section 50l(c) where the expenditure of union funds is 
not authorized, there are four essential elements 
which must be proved beyond a reasonable doubt: One, 
the embezzlement, theft or unlawful and willful 
abstraction or conversion to his own use or the use of 
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another of; two, the moneys, funds, or other assets 
of; three, a labor organization of which; four, the 
defendant is an officer or employee. 

Where the expenditure of union funds was authorized, 
the United States must in addition prove beyond a 
reasonable doubt: First, a fraudulent intent by the 
defendant to deprive the union of its funds; and 
second, a lack of good faith belief by the defendant 
that the expenditure was for the legitimate benefit of 
the union. 

United States v. Gibson, 675 F.2d 825, 828-29 (6th Cir.), cert. denied, 
459 u.s. 972 (198!). 

With respect to determining the primary purpose of the defendants 
expenditures, you are instructed as follows: 

If the primary purpose [of an expenditure] was to 
conduct union business the fact that the defendant 
obtained personal enjoyment does not make the 
expenditure of funds or use of the union property a 
violation of the statute. 

On the other hand, if the primary purpose of ••• [an 
expenditure] was to provide enjoyment or social 
entertainment for the defendant, the fact that union 
business was incidentially transacted does not excuse 
a violation of the statute. 

Your determination of the primary purpose of each • • 
• [expenditure) in question must be based upon the 
evidence, these instructions and your own knowledge 
and experience. 

United States v. Gibson, supra, at 828-29. See also United States v. 
Bane, 583 F.2d 832, 836-37 (6th Cir. 1978), cert. ~ed, 439 U.S. 1127 
(1979). 

~u.s. GOVERNMENT PRINTING OFFICE: 1986-491-510:40034 
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9-134.000 18 U.S.C. §1954: EMPLOYEE BENEFIT PIAN KICKBACKS 

9-134.010 Investigative Jurisdiction: 18 U.S.C. §1954 

By a Meoorarrltnn of Understarrling dated February 9, 1975, between the 
Secretary of Labor arrl the Attorney General, criminal matters arising under 
18 u.s.c. §1954 are investigated by the Fooeral Bureau of Investigation. 
The Meoorarrltnn permits different arrangements to be made by the Departments 
of Justice arrl Labor on a case-by-case basis. 

HCMever, effective October 12, 1984, the Labor Department may also 
investigate criminal violations related to the regulation of employee 
pension arrl welfare plans which are subject to Title I of the Flnployee 
Retirement Ince.me Security Act (29 u.s.c. §§1001-1144) without further 
delegation of investigative authority by the Justice Department. 29 U.S.C. 
§1136, as amerrled by the Canprehensive Crime Control Act of 1984, §805. 
Therefore, Labor Department investigators now have the statutory 
authority to investigate violations of 18 u.s.c. §1954 which they formerly 
exercised on a case-by-case basis under the 1975 Memorandum of 
Understarrling. Because the FBI and the Department of Labor have concurrent 
jurisdiction in these cases, each investigative agency sh::>uld notify the 
appropriate U.S. Attorney's office or Organized Crime arrl Racketeering 
Section Strike Force at the earliest i:ossible stage of an investigation. 
Such investigations should be closely rronitored to avoid duplication of 
investigative effort. 

9-134.020 Supervisory Jurisdiction 

Questions oonceming 18 u.s.c. §1954 should be directoo to the Labor 
Unit of the Organized Crime arrl Racketeering Section, Criminal Division. 

9-134.030 Legislative History 

As of January 1, 1975, the Employee Retirement Inccme Security Act of 
1974 (ERISA) essentially repealed the provisions of the Welfare arrl Pension 
Plans Disclosure Act (WPPDA) except as to any conduct or events which 
occurred prior to that date. See 29 u.s.c. §1031(a)(1) arrl (b). This 
affects the jurisdiction arrl scope of 18 u.s.c. §1954 by substituting 
certain ERISA jurisdictional definitions for those contained in the WPPDA. 
See 29 u.s.c. §1031 (a) (2) (C). In regard to violations occurring prior to 
January 1, 1975, with respect to plans covered by WPPDA (or occurring prior 
to the date for certain plans for which the Secretary of Labor has 
i:ostponed the applicability of ERISA, ~ 29 u.s.c. §1031 (b)(2); however, 
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reference will continue to be made to jurisdictional definitions under 
WPPDA despite the absence of any reference in 18 U.S.C. §1954 to the 
WPPDA. 

Section 1954 of Title 18 was enacted in 1962 as p:irt of a p:ickage of 
proposals amerrling arrl strengthening the Welfare arrl Pension Plans 
Disclosure Act of 1958 (WPPDA). At the time of the 1958 legislation, 
Congress had uncovered numerous instances in \tthich irrlividuals \tt'ho hcd 
served in a fiduciary capacity with or had provided services to welfare arrl 
pension plans had blatantly abused their i:ositions for selfish purposes. 
104 Cong. Rec. 7203-07 (1958); Subcommittee on Welfare arrl Pension Funds, 
Welfare arrl Pension Plans Investigation, S. Rep. No. 1734, 84th Cong., 2d 
Sess. (1956), hereinafter cited as the Douglas Report; S. Rep. No. 1440, 
85th Cong., 2d Sess. 10-11 ( 1958). The original WPPDA attempted to c.urb 
these abuses in employee welfare arrl pension benefit plans by requiring 
pt.Dlication of financial information. The respective Houses of Congress 
passed s. 2888, 85th Cong., 2d Sess. (1958) arrl H.R. 13507, 85th Cong., 2d 
Sess. ( 1958) • The Senate bill was by far the stronger of the two as it 
contained criminal sanctions against kickbacks arrl enbezzlement arrl 
afforded the Secretary of Labor broader investigative µ::Mer as well as 
wider latitude in the pranulgation of interpretive regulations. Because of 
strong q:>position to the Senate bill in the House of Representatives, 
hCMever, the conference canmittee, with the reluctant concurrence of Senate 
conferees, recorranerrled p:issage of what was essentially the House measure. 
104 Cong. Rec. 17, 963-64 (1958). 

The Welfare arrl Pension Plans Disclosure Act Amerrlments of 1962, 76 
Stat. 35 (1962), were interrled to remedy the rrore glarin;J deficiencies of 
the 1958 legislation. The purpose of section 1954 was to prohibit bribery 
of irrlividuals in a p:>sition to influence any aspect of a welfare or 
pension plan. 

In hearings before the Senate Subcommittee on Labor in 1961, Senator
Douglas read into the record a SLDTlllary of the 1956 rx:mglas :Report.
Hearings on S.1944 Before Subcanm. on Labor of the Senate Coom. on Labor
arrl Public Welfare, 87th Cong., T,st Sess. at 47-105 (1961), hereinafter
cited as 1961 Senate Hearings. At the invitation of its dlairman, Senator
Douglas gave similar testl.l1Dny before the House Special Subcanmi ttee on
Labor. Hearings on H.R. 7234, 7235 and 7040 Before the Special Subcarm. on
Labor of the House Coom. on F.ducation and Labor, 87th Cong., 1st Sess. at
337-407 ( 1961), hereinafter cited as 1961 House Hearings. The Douglas
Report arrl the Congressional investigation revealed numerous conflict-of
interest situations in which "insiders" had profited at the expense of a
plan arrl its beneficiaries. Payments fran irrlividual union menbers were
routinely skimmed off by SJme administrators in classic instances of
errbezzlement. Union officials secured positions as employees of the plans
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receiving high fees for doing little, if any, work. Sane plans gave 
insurance brokers unbelievably lucrative contracts without ::oliciting bids 
for other agencies. Furthernore, these same plans permitted the broker to 
switch canpanies or to cancel arrl negotiate new agreements with the same 
carrier, enabling the broker to derive the traditionally higher first-year 
fee. As might be expected, the irrlividuals allowing brokers sudl latitude 
were rewarded. In one case, a union leader gained control of an insurance 
canpany to which the plan's business was quickly transferred. Another 
canrron practice was for trustees arrl administrators of welfare arrl pension 
funds to receive kickbacks fran persons or institutions to whan high risk 
loans had been granted. See generally, Douglas Report. Although nost of 
the illustrations upon Wfilch Congress depefrled had been unC01Jered by 
investigation prior to 1958, disclosures under the WPPDA hcrl denonstrated 
that the same pattern of activity continued unabated. See 1961 House 
Hearings at 15 (statement of Secretary Gold:>erg). 

Throughout the hearings on 18 U.S.C. §1954, merrbers of both Houses 
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referred to the criminal pr0111s1on as banning conflict-of-interest 
situations, but a close reading of their remarks srows that section 1954 
was not inteooed to eradicate all self-dealing. '!be law i:rohibits ool.y the 
receipt of bribes a00 graft. See 108 Cong. Rec. 1732 (1962) (remarks of 
Congressman Roosevelt); 1961 H'OOSe Hearings at 15 (remarks of Secretary 
Goldberg) am at 398 (remarks of Senator Douglas). 

Clearly, the crlrninistration a00 Congress realized that in the usual 
situation the true nature of the qraft or bribe \ttOllld be disguised. Often 
the payment \ttOllld be made to a third person unconnected with the welfare or 
pension plan. The payment oould cane as a loan to an Wividual fran a 
bank in which the plan had made a large time deposit, or as part interest 
in a business. See S. Rep. No. 898, 87th Cong., 1st Sess. 15 (1961) 
(letter of August16, 1961 , fran Assistant Attorney General Miller to 
Senator McNamara). '!be original imnunity pr01Jision of former 18 u.s.c. 
S1954(b), now repealed by section 225 of the Organized Crime Control Act of 
1970, Pub. L. lb. 91-452, was included "in view of the clamestine arrl 
secretive methods which have been developed by parties to kickbacks arrl 
payoffs within the i:rohibitions of this section." See S. Rep. lb. 908 at 
11. -

Furtherrrore, the crlrninistration successfully recanmeooed to the Senate 
that the categories of persons subject to the statute be enlarged. See s. 
Rep. lb. 908 ar 13-14 (1961 ); 1961 Senate Hearings at 5-7. 'lbese 
suggestions were incorporated in s. 2520 reported out by the Senate, a00 
the stricter Senate version of 18 U.S.C. §1954 was a3opted by the 
conference cx:mnittee a00 enacted into law. H. Rep. lb. 1417, 87th Cong., 
2d Sess. (1962). 

9-134.050 The Statute 

Section 1954, Title 18, United States Code, presently reads: 

§1954. Offer, acceptance, or rolicitation to influence 
operations of employee benefit plan. 

Whoever being--

(1) an crlrninistrator, officer, trustee, custodian, 
counsel, cgent, or employee of any employee welfare 
benefit plan or employee pension plan; or 

(2) an officer, counsel, cgent, or employee of an 
employer or an employer any of whose employees are 
CO<Jered by such plan; or 
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( 3) an officer, oounsel, agent, or employee of an 
employee organization any of whose members are oovered 
by such plan; or 

( 4) a p:!rson who, or an officer, oounsel, agent or 
employee of an organization which, prCNides benefit plan 
services to such plan receives or agrees to receive or 
solicits any fee, kickback, a:mnission, gift, loan, 
money, or thing of value because of or with intent to be 
influenced with respect to, any of his actions, 
decisions, or other duties relating to any question or 
matter ooncerning such plan or any p:!rson who directly 
or indirectly gives or offers, or pranises to give or 
offer, any fee, kickback, canmission, gift, loan, money, 
or thing of value prohibited by this section, shall be 
fined not nore than $1O,000, or ..imprisoned not nore than 
three years, or both: PrCNided, '!hat this section shall 
not prohibit the payment to or aceeptance by any p:!rson 
of oona fide salary, compensation, or other payments 
made for goods or facilities actually p:!rformed in the 
regular course of his duties as such person, 
administrator, officer, trustee, custodian, counsel, 
agent, or employee of such plan, employer, employee 
organization or organization prCNiding benefit plan 
services to such plan. 

As used in this section, the term (a) "any employee ~lfare benefit 
plan" or "employee p:!nsion benefit plan" means any employee ~lfare benefit 
plan or employee p:!nsion plan, respectively, subject to any P".'CNision of 
title 1 of the Employee Retirement Income Security Act of 1974, and (b) 
"employee organization" and "administrator" as def~ned respectively in 
sections 3(4) and (3)(16) of the Employee Retirement Income Security Act of 
1974. See 29 u.s.c. §1002(4) and (16). 

[Note: For oonduct occurring prior to January 1, 1975 (or prior to 
the effective date for certain plans for which the Secretary of Lator has 
postfX)ned the applicability of ERISA), the following language applies: 

As used in this. section, the term (a) "any employee 
welfare benefit plan" or "employee p:!nsion benefit plan" 
means any such plan subject to the P".'CNisions of the 
Welfare and Pension Plans Disclosure Act as amerrled, and 
(b) "employee organization" and "administrator" as 
defined respectively in sections 3(3) and 5(b)(1)(2) of 
the Welfare and Pension Plans Disclosure Act, as 
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ameooed. See former 29 U.S.C. §302(3) aoo §304(b).] 

18 u.s.c. §1954 prohibits attempts to buy favor aoo sell influence in 
connection with welfare am pension plans aJ1Jered by WPPDA or title I of 
ERISA. Officers, counsel, agents aoo employees of the plan, the employer, 
the employee organization or an organization which provides benefit 
services to the plan as well as administrators aoo custodians of a plan or 
persons providing benefit services to a plan are prohibited fran roliciting 
or agreeing to receive certain payments. Similarly, it is illegal for any 
person to pranise, of fer or make the prohibited payments to any of trose 
iooividuals named above. Any payment which can be dlaracterized as a fee, 
kickback, camnission, gift, loan, money or "other thifl.3 of value," is 
illegal, if the transaction is in the nature of a bribe (done with the 
specific intent to influence or be influenced) or graft (made or received 
because the individual is associated with the plan). A transaction rnay 
contravene the graft provisions of 18 u.s.c. §1954 where the payment was 
not made to influence future acts or even because of past actions. It is 
only necessary that the payment was rnade because a person in the prohibited 
class performed certain duties for a welfare or pension plan. Bona fide 
disbursements for services actually performed or goods actually received in 
the regular course of business are excepted fran the statute. 

9-134.100 WELFARE AND PENSIOO PLANS COVERED UNDER 18 U.S.C. §1954 

9-134.110 WPPDA. 

Where the suspect conduct or events concernifl.3 a particular plan 
occurred prior to January 1, 1975 (or prior to the effective date for 
certain plans for which the Secretary has p::>stponed the applicability of 
ERISA, see 29 u.s.c. §1031 (b) (2), the provisions of the WPPDA govern 
whether or not that plan cxxnes within the scope of 18 u.s.c. §1954. See 29 
u.s.c. §302 aoo §303. 

18 u.s.c. §1954 applies to all plans subject to the WPPDA, 29 u.s.c. 
§§301-309. Under 29 u.s.c. §302(a)(1) "employee welfare benefit plans" 
include all plans established by an employer and/or an employee 
organization which are ccnmunicated or their benefits described in writirl.3 
to employees aoo which provide medical, surgical, rospital, accident, 
disability, death or unemployment benefits to participants aoo their 
beneficiaries whether through insurance or otherwise. The definition of 
"employee pension benefit plan" in 29 u.s.c. §302(a)(2) is identical, 
except that it <XNers plans furnishing retirement benefits through 
insurance or annuity contracts aoo prof it sharifl.3 plans which provide 
benefits at or after retirement. 
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Sane plans which fall within the definitional section are not plans 
covered by the 1958 Act. As a jurisdictional requirement, there is a 
necessity that the plan be: 

. • established or maintained by any employer or 
employers engaged in carunerce or in any irrlustry 
affecting carmerce or activity affecting ccmmerce or by 
any employee organization or organizations representing 
employees engaged in ccrnnerce or in any irrlustry or 
activity affecting caranerce or by both. 

See 29 u.s.c. §303(a). 

Certain types of plans, otherwise within the definition, are expressly 
excluded fran the 1958 Act, as arnerrled, arrl the criminal penalties of 18 
u.s.c. §1954. See 29 u.s.c. §303(b)(1)-(4): 18 u.s.c. §1954. Welfare arrl 
pension benefitplans covering fewer than twenty-six participants, 29 
U.S.C. §303(b)(4), or plans administered by the federal government or a 
state government, a federal or state subdivision, agency or instrumentality 
are not covered by the Act. See 29 u.s.c. §303(b)(1). Likewise excluded 
are plans "established arrl maintained solely for the purpose of canplying 
with applicable workmen's canpensation laws or unemployment canpensation 
disability insurance laws." See 29 u.s.c. §303(b)(2). One law review 
article has suggested that welfare arrl pension benefit plans offering 
benefits only slightly greater than those necessary to qualify under 
workmen's canpensation laws or unemployment canpensation disability laws 
should be excluded under this provision. Note, The Welfare and Pension 
Plans Disclosure Act--Its History, Operation and ArnendITient, 30 GF.O. WASH. 
L. REV. 682, 700 (1962). Although there is no legislative history on the 
question, the view expressed in the article flies in the face of the word 
"solely" used in 18 u.s.c. §303(b)(2). Finally, 18 u.s.c. §202(b)(3) 
excepts plans established by fraternal benefit societies, arrl charitcble 
arrl civic organizations which do not represent rnerrbers in the course of 
collective bargaining arrl meet certain other requirements of the Internal 
Revenue Code, 26 u.s.c. §§501-504. 

9-134.120 ERISA 

In cases subject to ERISA (see 29 u.s.c. §1031(a)(1), (a)(2)(C), 
(b)(l) arrl (b)(2)), reference must be made to 29 U.S.C. §1002(1), (2), arrl 
(3) arrl §1003 in order to determine whether the particular plan in question 
canes within the scope of 18 u.s.c. §1954. 

For example, the ERISA definition specifically broadens the scope of 
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employee welfare benefit plans to include plans prO\liding vacation 
benefits, apprenticeship or other training programs, day care centers, 
scholarship funds, prepaid legal services, or any benefit described in 29 
u.s.c. §186(c) other than pension plans. See 29 u.s.c. §1002(2). USAM 9-
135.000 et seq. - , 

Certain types of plans are expressly excluded fran the ooverage of 
ERISA and the criminal penalties of 18 u.s.c. §1954. '!be exclusions are 
set forth in 29 u.s.c. §1003. For example, plans with fewer than 26 
participants are oovered by ERISA but were not fonnerly (.UV'ered by WPPDA. 

9-134.200 PERSONS LIABLE 

In order for there to be a violation of 18 u.s.c § 1954 a person 
specifically described in 18 u.s.c. §1954( 1 )-(4) must be the prqx>sed or 
actual recipient of a bribe or graft payment. Such persons generally must 
hold a position of the type specified (agent, officer, etc.) and be 
affiliated with (1) an employee benefit plan, (2) the employer, (3) the 
enployee organization or ( 4) an organization prO\liding services to a plan. 
18 u.s.c. §1954(4) also ena::npasses persons who pr0\7ide services to plans 
in their personal capacities indepemently of any formal organization. On 
the other hand, any person may violate 18 u.s.c. §1954 as a principal by 
making or aJreeing to make an illegal payment to one or nore persons within 
the class of proscribed recipients. Finally, other individuals may incur 
criminal sanctions under 18 u.s.c. §1954 for aiding and abetting or 
conspiring to violate the statute. See 18 u.s.c. §2, 371. 

In United States v. Provenzano, 615 F.2d 37 (2d Cir. 1980), defemant 
was convicted of oonspiracy to pay a kickback to a union pension arrl 
welfare fund trustee in exchange for favorable action on a proposed 
mortgage loan to be funded by the pension and welfare fund. '!be Court 
found that the conspiracy offense had been shown by proof that defemant 
had knowingly joined · a group which a:)reed to make the improper payments 
under 18 u.s.c. §1954, even though nernbers of the conspiratorial group also 
interned to receive part of the kickback. Since conspiracy was charged, it 
was also not necessary for the c;overnment to p:"O\le that such payments were 
actually offered or na:te. See United States v. Provenzano, supra, at 44. 

9-134.210 Status and Affiliation of the Recipient 

Welfare am pension plans may be established and crlministered in a 
great variety of ways. See, generally, Note, Pension Plans and the Rights 
of the Retired ~rker, 70 Coli.nn. L. Rev. 909 ( 1970). A plan may be a self
aaministerea, irideperrlent entity with its own staff of employees and a 

APRIL 6, 1984 
Ch. 134, !'• 7 

1984 USAM (superseded)



UNITED STATFS ATroRNEYS' MANUAL 
TITLE 9--CRIMINAL DIVISICN 

coterie of specially retained oounsel and agents. 'Ihe reasons which 
pranpted Congress to include the individuals associated with the plans 
themselves are abuooantly clear. 18 u.s.c. S1954( 1)-(4) especially Wien 
recrl in light of the legislative history, evidence a clear intent to (X)ller 
persons affiliated in any manner with all plans subject to the WPPDA or 
title I of ERISA no matter oow crlministered. See US.AM 9-135.000, ~seq. 

The legislative history iooicates that, in describing the persons 
subject to the 1962 amerrlments of the WPPDA, Congress did oot intern that 
the definitions employed be given a narrow technical rreaning. For example, 
Senator McNamara, Chairman of the Senate Canmittee, argued cgainst the 
proposal that only the activities of persons who st:oOO in a technically 
fiduciary capacity should be · restricted: 

What we deal with here is roc>re than technical and goes 
beyond those considerations which are termed as 
'fiduciary' aoo the like. 

This involves the oopes and expectations of the majority 
of our people. 

A trust fund depleted by oonni vance and oorruption can 
shatter the lives of all too many people. 

* * * 
I trust we will provide the rreans to wipe out such 
iooividual tragedy by the enactment of this bill. 

-See 108 Cong. Rec. 1924 ( 1962). see also 108 Cong. Rec. 1931 ( 1962) 
(remarks by Senator Javits). . '-.-' It is against this . background of 
Congressional ooncern that the status of the recipient must be defined. 

9-134.211 Employee Benefit Plan Operational Personnel-Subsection (1) 

A. ADMINISTRATOR 

"Administrator" under ERISA is defined at 29 u.s.c. §1002( 16) as 
follows: 

(A) The term "administrator" means -

( i) the person specifically so designated by the terms 
of the instrl.Ullent under which the plan is ~rated~ 
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(ii) if an crlministrator is not s:> designated, the plan 
sponsor; or 

(iii) in the case of a plan for which an crlministrator 
is not designated and a plan sponsor cannot be 
identified, such other persons as the Secretary may by 
regulation prescribe. 

A plan sponsor may be the employer, the union or a joint board of 
trustees deperrling on the type of plan involved. See 29 u.s.c. 
§ 100 2 ( 16) ( B) • 

This definition clears up some of the anbiguities of the WPPDA 
definition of "administrator" arrl prooides a procedure for determining who 
the administrator is in cases where none has been designated. Conpare, 
WPPDA definition at former 29 u.s.c. §304(b). 

In United States v. Rcmano, 684 F.2d 1027 (2d Cir. 1982), the 
administrator of the Fulton Fish Market Welfare arrl Pension Trust Funds was 
convicted under 18 u.s.c. §1954 for receiving television sets as gifts fran 
Republic National Bank in return for directing the Deposit of Fund rronies 
into saving accounts at Republic. The Secorrl Circuit noted that the broad 
language in 18 u.s.c. §1954 is interrled to "reach all fiduciaries who 
profit (other than by their regular cx:mpensation) as a result of their 
decisions to invest union pension funds." See united States v. Rcrnano, 
supra at 1064. 

B. OFFICER 

"Officers" of employee benefit plans are O'.)IJered by section 1954. 
However, lll'llike other labor statutes, neither ERISA nor WPPDA specifically 
defines the term "officers." At the very least an officer, as 
distinguished fran an employee, holds an executive position calling for the 
exercise of irrleperrlent judgment. See Colby v. Klune, 178 F.2d 872, 873 
( 2d Cir. 1949); Flight F.quipnent aoo Engineering Corp. v. Shelton, 103 
So.2d 615, 623 (Fla. 1958). Although the term "officer" is not expressly 
defined in ERISA, ERISA' s reference to the Labor Management Relations Act 
(LMRA) of 1947 may mean that the restrictive definition of "officer" used 
in the latter act may be applied under 18 u.s.c. §1954 inasmuch as Corgress 
did not expressly specify the rrore liberal definition fourrl in the L(j:)or 
Management Reportil'Y3 arrl Disclosure Act (LMRDA) of 1959. Ccmpare, ERISA 
(29 u.s.c. §1002(12)); NLRB v. Coca Cola Bottling Co., 350 U.S. 264 (1956) 
(LMRA definition of officer means "constitutional officer"); arrl LMRDA 
definition (29 u.s.c. §402(n)). However the precise definition of 
"officer" applicable to each of the statute's four subsections is not 
crucial. An irrlividual whose position within an organization fails to 
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conform to a restrictive interpretation of the term "officer" will almost 
always qualify as an "employee" or "agent," terms found in all four 
st.bsections, or as a person providil'Y3 benefit plan services. 

C. TRUSTEE 

A "trustee" within the meaniJ'Y3 of 18 u.s.c. §1954 would appear to 
be a person named as such within a legal document creatil"B or rrodifyi1"Y3 the 
trust. Under ERISA all assets of "employee benefit plans" are required to 
be held in trust subject to the exceptions stated in 29 u.s.c. §1103. For 
example, the Department of Labor may exempt certain welfare plans fran the 
"trust" requirements of ERISA. See 29 u.s.c. §1103(b)(4). 

Those welfare arrl pension plans which are funded by employer 
contributions arrl which are maintained by employers arrl employee 
organizations as the result of oollective bargaini~ are also required by 
other federal law to be administered as trusts. See Section 302(c)(5)-(8) 
of the Labor Management Relations (Taft-Hartley) Act (29 U.S.C. §186(c)(5)
( 8)). As exceptions to the general prohibition against employer p:iyments 
to labor organizations arrl entities controlled by employee representatives, 
employer contributions to welfare arrl pension benefit plans sµ:>nsored by 
labor organizations are permitted if oontributions are paid to a trust 
which is equally administered by employers arrl employee representatives. 
For other structural requirements of these plans, see generally, 29 U.S.C. 
§186(c)(5) arrl USAM 9-132.550 et seq. -

D. CXXJNSEL 

In United States v. McCarthy, No. 68 Cr. 467 (S.D.N.Y. 1970), 
aff'd sub nan. united States v. Russo, 442 F.2d 498 (2d Cir. 1971), the 
district judge diarged the jury that "counsel" in 18 u.s.c. §1954 meant, 
"counsel in the broader sense of an advisor, one who recarnnerrls a oourse of 
action to the Fund." Transcript at 1692. No p::>rtion of the charge is 
available in any pt.blished decision. 

In United States v. Friedland, 660 F.2d 919 (3rd Cir. 1981), 
attorneys who served as general oounsel for a pension plan were oonvicted 
under 18 u.s.c. §1954 for receiviJ'Y3 oorrupt payments fran a prospective 
borrower frcm the plan. The oourt in Friedland held that a jury's firrlil'Y3 
that deferrlants were legal oounsel to the plan, whcm the trustees oonsulted 
at all meeti1"Y3s arrl on an ad hoc basis, but who had no actual authority 
over plan investments, was sufficient to bri1"Y3 them within the scope of 18 
U.S.C. §1954. There was no need for an additional firrli~, the oourt said, 
that they actually exercised their influence or took any act ions with 
respect to the fund in order for them to be oonvicted of receivifB a 
kickback "because of" their decisions, actions, or other duties relati~ to 
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the plan. Solicitation or acceptance of the payment because of their 
status as CX>llllSel, which gave the deferrlants at least ostensible p:>wer or 
aaarent authority to exercise influence cner the investments by plan 
fiduciaries, was sufficient to constitute a violation. See United States 
v. Friedland, supra, at 925-927. --

E. AGENr 

Legal authorities contemplate a situation in \ttlich an "agent" has 
the p:>wer to affect his/her principal' s legal relationships with third 
persons, usually by birrling his/her principal to contracts with a third 
party. In the two cases construing the meaning of "agent" in 1954, both 
consider whether irrlividuals were agents for PJrposes of Subsection (1) of 
the statute. United States v. Russo, supra, at 502, held that an 
irrlivi.dual was an agent ev-en though the Wividual did not represent the 
plan · in any dealings with third parties. '!he µ:-incipal deferrlant, Wenger, 
a private CPA, served as an auditor and financial crlvisor to a Teamster 
pension fund. In the latter capacity, Wenger investigated the financial 
condition of individuals arrl concerns applying to the fund for loans. 
Wenger was irrlicted for accepting payment fran loan applicants \ttlile acting 
as an agent of the fund. '!he Second Circuit u:Etield the jury's 
detennination of guilt in the following passage: 

Wenger asserts supported by Russo, that he was an 
irrleperrlent CPA and was not anployed by, nor was he an 
agent of, the Fund. However, Wenger's status was a jury 
question which was resolved against him. More than 
ample evidence supports his relationship to the Fund as 
'oounsel , agent. ' In rerrlering crlvice to the Fund on a 
regular basis, including giving the Fund advice 
regarding the financial status of i;:otential borrowers, 
Wenger established an agency relationship with the Fund, 
arrl therefore, became a nenber of the class to \ttlich the 
statute is crldressed, whether or not he could also 
properly be described as 'counsel' to the Fund. 

See United States v. Russo, 442 F.2d at 502. 

In a disttict court case, mwever, the question of an Wividual 's 
status as cgent was detennined with far stricter attention to the legal 
principals of cgency. United States v. Marroso, 250 F. Supp. 27 (E.D. 
Mich. 1966). In Marroso, the single deferrlant was an investment broker \ttlo 
represented persons applying, cgain, to a Teamsters pension fund. Marroso 
intimated mightily that he held a great deal of influence with officials of 
the fund. 'lbe government charged that Marroso was the fund's cgent arrl 
acting in its behalf when he collected his "firrler' s fees" fran loan 
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applicants. 'l'tle district rourt, oowever, granted deferrlant' s notion for a 
judgment of acquittal, noting that there was not express a:;Jency arrl that 
Marrose> did not rerrler himself an agent by his CMn statements. At the ve.ry 
least the rourt held there had to be a manifestation of ronsent by the 
fund, but this the government had failed to ~ove. Id. at 30, citing 
Appleby v. Kewanee Oil Co., 279 F.2d 334 (10th Cir. 1960}TKelly v. United 
States Steel Corp., 170 F. Supp. 649 (W.D. Pa. 1959): Restatement 
(Second} of Agency, §221 (1958). 

F. EMPI.DYEFS 

"Employees" of entities mentioned in all four subsections of the 
statute are ~ohibited fran engaging in the activities prohibited by 18 
u.s.c. §1954. '!be question of the definition of an employee is not an easy 
one. 'l'tle traditional distinction made by the canroc>n law between employers 
arrl servants on one hand and irrleperrlent ~tractors on the other was for 
the PJrpose of determining the employer's 'vicarious liabil ity for his/her 
employee's torts. '!he test was one of the "rontrol" exercised by . the. 
employer wer the indeperrlent rontractor. '!his test has been rejected by 
courts in determining who are employees entitled to the ~otection of the 
National Lal:x:>r Relations Act. See NLRB v. Hearst Publications, Inc., 322 
U.S. 111 , 124 ( 194 4} • <Xl the other harrl it has been acknowledged by the 
Supreme Court in determining whether individuals were entitled to 
protection of the Fair Lal:x:>r Standards Act ( Goldberg v. Whittaker House 
Cooperative, Inc., 366 U.S. 28 (1961)), and the Social Security Act (United 
States v. Silk, 331 U.S. 704 (1947)). 

Both the canroc>n law definition of "employee" and the simpler 
dictionary definition of the term include a large number of perse>ns in a 
!X)Sition to influence the operation of a benefit plan through their day-to
day work for the plan itself, the employer, employee organization or 
another organization rendering benefit· plan services. 'l'tlis approach 
excludes the attorneys, financial advisers, accountants and other 
consultants who work only irregularly on welfare and pension benefit plans. 
Such peroons, oowever, are described as agents, rounsel, arrl peroons 
providing benefit plan services. 

9-134.212 Employer Personnel-Subsection (2) 

During Congressional consideration of 18 u.s.c. §1954 there arose a 
question as to whether sufficient problems existed with plans financed and 
administered oolely by an employer to warrant inclusion in the statute. 
The Department of Justice voiced the opinion that because "the character of 
the crlministration of the fund was not a causative factor in the known 
abuses • • • all funds soould be rovered by the ~o!X)sed legislation." 

APRIL 6, 1984 
Ch. 134, p. 12 

1984 USAM (superseded)



UNITED STATES A'PIDRNEYS' MANUAL 
TITLE 9--CRIMINAL DIVISirn 

See S. Rep. ?«:>. 908, 87th Cong., 1st Sess. 16 (1961). It might re noted 
that the great majority of plans are unilaterally alillinistered by the 
employer. In 1962, 91 percent of the plans were crlrninistered by employers, 
2 1/2 percent ~ unions arrl 6 1/2 percent ~ employees arrl unions. See 108 
Cong. Rec. 1938 (1962) (statement of Senator Douglas). 

9-134.213 Employee Organization Personnel-Subsection (3) 

Subsection (3) of section 1954 awlies to persons affiliated with an 
"employee organization." See 29 u.s.c. §1002( 4). Unions participate with 
employers in the management of collectively bargained employee welfare arrl 
pension plans arrl unilaterally maintain plans funded by their own members. 
Therefore, union leaders arrl others associated with renefit plans are 
natural targets of bribery attempts, arrl their CX>nduct is subject to the 
restrictions of section 1954. Because unions are p:>litical entities, a 
union lecrler may utilize his/her control over welfare arrl pension plans to 
win concessions on other union matters. See Lambos, Policing the Trustee: 
The Law Governing Labor-Management Employee Benefit Funds, Symposium on 
Labor Relations Law 611, 623 (Slovonko ed.) (1961). If such a union leader 
received a demonstrable~ pro~ for a decision affecting a welfare arrl 
pension plan, such action could re a violation of 18 u.s.c. §1954. Even 
where union personnel do not participate in the mangement of welfare arrl 
pension plans they may act as bargaining agents for their members in 
negotiating the terms of welfare arrl pension plans arrl enforcing the terms 
of the plan against employers. Such power is subject to corruption arrl is 
subject to the strictures of 18 U.S.C. §1954. For example, a union 
president arrl trustee of a union-affiliated pension arrl welfare plan were 
convicted of conspiracy to violate 18 u.s.c. §1954 in United States v. 
Uzzolino, 651 F.2d 207 (3rd Cir. 1981). In that case the violation 
consisted of an agreement to receive cash fran an employer in exchange for 
the defemant' s efforts in assisting the employer to avoid paying an 
$80,000 outst~ing debt to the pension plan arrl making delinquent 
contributions to the welfare program. 

In United States v. Palmeri, 630 F.2d 192 (3rd Cir. 1980), one of the 
principal defemants was a business representative arrl employee of a union 
local whose rrembers were covered by particular welfare arrl pension plans. 
The business representative would contact various banks am arrange for 
favorable personal loans fran the banks in exchange for the defemant' s 
pranises to attempt to arrange for the union affiliated employee renefit 
plans to deposit their funds in the banks. Defemant was convicted, 
despite the fact that the defemant held no official position with the 
plan. en appeal defemant argued that section 1954 applies only to persons 
maintaining a fiduciary relationship with an employee renefit plan arrl who 
by their direct actions can exert a degree of influence wer the plan. 
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Since defendant was neither an employee nor a trustee of the · employee 
benefit plan, defendant argued, the pr:-oscriptions of 18 u.s.c. S1954 could 
not extend to him. 'lhe rourt rejected defendant's limited ~lication of 
t~ statute in stating: 

The m:>re reasonable oonstruction of the statute is one 
that includes within the regulated class all persons tbo 
exercise control, direct or irrlirect, authorized or 
unauthorized, CNer the fund • • • It also discourages 
behavior • • • that Lmdennines the purposes of the act 
but is undertaken by persons with no official p:>sition 
with respect to the fund. United States v. Palmeri, 
supra at 199, 200. 

9-134.214 PrCNider of Benefit Plan Services-Subsection (4) 

'lhe early drafts of section 1954 sutmitted to the Eighty-seventh 
CQD;Jress circumscribed the activities of persons prCNiding benefit plan 
services to employee benefit plans b.Jt not those of irrlividuals associated 
with organizations prCNiding such services. See s. 1944, 17(a); H.R. 7234, 
17(a); H.R. 7235, 17(a); H.R. 8723, 17(a). 'Ifie"""Depa~nt of Justice first 
suggested that section 1954 encanpass organizations prCNiding benefit plans 
services. ~ 1961 Senate Hearings at 5-7. 

The final Senate Bill, s. 2520, 17(e) adopted this suggestion although 
the House bill, H.R. 8723, 17(a) did oot reflect the r~ndation. '!he 
Senate version prevailed at the oonference ccmnittee. See H. i:ep. N:>. 
1417, 87th Cong., 2d Sess. 13 (1962). 'lhe effect ofSUbsection (4), 
therefore, is to include "the representatives of an organization, sudl as 
an accounting firm or an investment broker, prCNiding se:vices to the 
plan." s. Rep. N:>. 908, 87th Cong., 1st Sess. 11 (1961). Generally, 
subsection (4) constitutes a catch-all, apparently interrled to hold 
accountable persons oot included in the first three subsections \tbose 
ocnduct should be restricted. 

Individuals who are "employees" or "agents," etc. of entities 
described in the first three categories of recipients may also be a person 
described in subsection ( 4), as, for example, a plan crlministrator 'Ibo acts 
as insurance broker for the plan arrl also receives ccmnissions for the sale 
of insurance to the same plan. For a discussion of the arguable effect of 
section 1954 on CXJnpensation of plan fiduciaries by parties \tbose interests 
are crlverse to the plan, ~ USAM 9-134.320. 
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9-134.300 PROHIBITED TRANSACTIONS 

A. For purposes of provi03 a receipt or demarrl under section 1954, an 
actual or contemplated payee listed in section 1954 must knCMingly: 

1. Receive ~agree to receive or solicit 

2. Any fee, kickback, carmission, gift, loan, rocmey or thi03 
of value 

3. Because of or with the intent to be influenced 

4. With respect to any of his/her actions, decisions, or other 
duties 

5. Relati03 to any question or matter concerni03 the plan. 

B. For purposes of provi03 a payment or offer, any person must 
knCMingly: 

1. Give or offer or promise to give or offer 

2. Directly or indirectly 

3. Any fee, kickback, ccmnission, gift, loan, rocmey or thi03 of 
value 

4. Prohibited by this section (18 U.S.C. §1954). 

C. For purposes of dlargi03 an offer or payment "prohibited by this 
section," there is precedent for allegi03 the transaction in terms of 
"because of arrl with the intent to influence" the prohibited recipient 
although the underlined words nOWhere appear in the statute. See, e.g., 
United States v. Berger, 433 F.2d 680 (2d Cir. 1970), affirmi03 cxmviction 
for conspiracy to pay a union official arrl plan trustee (S.D.N.Y. 68 Cr. 
631); United States v. Provenzano, 615 F.2d 37, 43-44 (2d Cir. 1980), 
affirming conviction for conspiracy to pay plan trustee (S.D.N.Y. 77 Cr. 
889); United States v. Corrado, 307 F. Supp. 513, 514 (S.D.N.Y. 1969) 
(conspiracy to influence pension plan agent). A similar statutory 
construction of the phrase "prohibited by this section" has been used under 
29 u.s.c. §186 with respect to employer bribery of union officials. See 
United States v. Ferrara, 458 F.2d 868, 873 at n.5 (2d Cir. 1972), where 
the obJect of a conspiracy to receive bribery payments was predicated on 
the recipient's "intent to be influenced" although the statute expressly 
imposes only an "intent to influence" on the payor. For alternative 
constructions of "prohibited under this section" under 29 U .s.c. 
§186(b)(1); cx:rnpare, United States v. Bloch, 696 F.2d 1213, 1216 (9th Cir. 
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1982), where a bribery violation was said to require only that the 
recipient receive pa.yments with knowledge of the pa.yor's intent to 
influence the recipient arrl United States v. Boylan, 620 F.2d 359, 361-62 
(2d Cir. 1980), where the court stated by way of dictum that the fact that 
29 U.S.C. §186(a) (4) imposes a scienter requirement on the maker of the 
payment does not impose a corresporrling requirement of an "intent to be 
influenced" on the taker of the pa.yment. See USAM 9-132.340. 

However, in United States v. Alan Sarko (unreported decision) 81 Cr. 
50054 (E.D. Mich.), an ii'rlictment diarging an ernployer-pa.yor as a deferrlant 
"with intent to influence" the receipt was dismissed for failure to state a 
crime under 18 u.s.c. §1954. Under the theory that the phrase "pr-ohibited 
by this section" refers back to the operative elements imposed in the 
recipient, the court held that the government must dlarge arrl pr-Olle the 
recipient's corresporrling "intent to be influenced." Since the "recipient" 
was a union official cooperating with the FBI at the time of the offense, 
the irrlictment had not also C'harged the recipient's "intent to be 
influenced." The court relied on the statement in Boylan, supra, to the 
effect that "prohibited by this section" does not impose on both sides of a 
bribery transaction a specific intent which the statute expressly imposes 
on one side only. The result in Sarko could have been easily avoided if 
the irrlictment had also dlarged the pa.yor with making the prohibited 
payment "because of" the recipient's act ions, duties, arrl decisions 
relating to a plan matter. Because the "graft" portion of 18 U .s.c. 
§1954' s operative language requires only knowledge of a nexus between the 
prohibited pa.yment arrl the recipient's actual or appa.rent actions, duties, 
or decisions, the issue of whether the maker of a "bribery" pa.yment must 
act with "an intent to influence" or merely make the pa.yment with knowledge 
of the recipient's "intent to be influenced" is effectively avoided. For a 
discussion of the differences between "bribery" arrl "graft" see USAM 9-
134.320, supra. 

The preceding discussion is not meant to imply that 18 u.s.c. §1954 
necessarily requires a mutuality of intent, that is, a requirement for 
every transaction that the maker arrl the recipient of the prohibited 
payment both acted with the same culpable state of mirrl. In United States 
v. Ranano, 684 F.2d 1057, 1062-64 (2d Cir. 1982), a pension fund 
administrator arrl his co-conspirators were convicted under 18 u.s.c. §1954 
for their receipt of television sets for their personal use fran a bank 
which offered sudl gifts or an equivalent anount of cash on a non
preferential basis to the sponsors, rather than the owners, of all new 
accounts at the bank. In return, the conspirators caused the plan to 
deposit its furrls in the bank. In holding that 18 u.s.c. §1954 reaches 
"conflict-of-interest" payments as well as corrupt "kickback" arrangements, 
the court implies that the pa.yor's appa.rent good faith in giving a thing of 
value which the statute forbids the recipient to receive is no defense to 
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the prohibited receipt. Accord, United States v. Arroyo, 359 u.s. 419, 
423-24 (1959) (mutuality of intent oot required under 29 u.s.c. S186(a)(1) 
aoo (b)(1)). 

Where there is a neeting of the minds by the prospective piayor arrl the 
conterplated recipient, but oo transfer of the thing of value occurs, the 
inchoate transaction may for the basis of a substantive 18 u.s.c. §1954 
violation on toth sides in the form of an "offer or pranise to give or 
offer" arrl an "agreement to receive." Conspiracy to violate 18 u.s.c. 
§1954 can enbrace ronfederates on l:x:>th sides of the transaction because 
neither side of the transaction is solely within a protected class. See, 
~, United States v. Berger, ~ (conspiracy that piayors would pay 
Wltliin an intent to influence arrl~recipients '110uld receive with intent 
to be influenced). 

Of course, the ronspiracy may also be confined to ronfederates on one 
side of the transaction. United States v. Provenzano, 615 F.2d 37, 44 (2d 
Cir. 1980) ( coospiracy to offer or pranise piayment to plan trustee in 
return for loan appr0\7al did not require proof that plan trustee was 
offered the kickback). In United States v. Uzzolino, 651 F.2d 207, 212-214 
(3d Cir. 1981), it was held that a union official's acquittal of 
substantive 18 u.s.c. §1954 counts dlarging the defemant with l:x:>th the 
receipt arrl agreement to receive kickbacks was not inconsistent with the 
defeooant's ronviction for conspiracy to receive prohibited piayments \1\here 
the acquittal rould be explained in terms of the goverl'l'Oent' s failure to 
pr0\7e an actual receipt following the substantive "agreement to receive." 
Accordingly, the rourt had no occasion to determine \tthether a substantive 
charge of "agreement to receive" starrling alone would preclude a dlarge of 
conspiracy to receive piayments prohibited by 18 u.s.c. §1954 under the so
called Wharton Rule. For a discussion of the Rule arrl its application in 
bribery arrl graft cases under 18 u.s.c. S201, see United States v. Previte, 
648 F.2d 73, 76-81 (1st Cir. 1981). ~ 

The transactions are illegal \tthether the thing offered, solicited, or 
transferred is clothed as a "fee, kickback, cnrmission, gift, loan, money" 
or can otherwise be classified as a "thing of value." However, the 
Department has stated for the record that ordinary social arrl rosiness 
gratuities will not be prosecuted. See s. REP. N::>. 908, 87th Cong., 1st 
Sess. 15-16 (1961). 

In the main, these terms should be given their a::JmTOn sense meaning. 
However, it should be noted that a straight-forward loan, conforming 
generally to the terms of other arm-length transactions is a px>r case 
uooer 18 u.s.c. §1954. At a minimwn, the goverrunent rust pr0\7e beyooo a 
reasonable doubt that the loan was made "because of" the recipient's 
position in respect to such funds. 'lhe case would be virtually impossible 
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if the defense demonstrated that the lender customarily made similar loans 
to persons whose favor he/she was not oourting. In deciding whether a 
particular loan violates 18 u.s.c. §1954 the interest, due date, security 
aoo other terms of the transaction nust be oonsidered. 

It was held in a case decided under 29 u.s.c. §186 that \ftlen a 
corporation paid a premium arrl tmion officer's life insurance :EX>licy, the 
iooictment should charge receipt of "a thing of value" rather than noney. 
See United States v. Lia;>~' 190 F. SuH;>. 604 (D.Del. 1961). However, the 
Tenth circuit llPheld an i ictment charging payment of money under the sane 
statute where the noney was in fact paid to the tmion officer's creditor 
because the gist of the transaction was the payment of noney. See Korholz 
v. ll'lited States, 269 F .2d 897 (10th Cir.), cert. denied, 361u:s. 929 
(1960). 

9-134.305 Payments to 'third Parties 

Situations may arise umer 18 u.s.c. §1954 am similar statutes \ftlere 
a third person, at the direction of the individual whose favor is sought, 
becanes the ultimate recipient of the money or thing of value. '!he 
Deparbnent' s :EX>Sition is that section 1954 encompasses such "third party 
beneficiary" transactions. For example, in United States v. Palmeri, 
~' at 205, the oourt affirmed the oonviction of a benefit plan trustee 
wnonad assisted a union official to obtain a tank loan as part of the 
trustee's role in a kickback scheme involving the deposit of plan assets in 
the tank. '!he trustee received no personal loans under the scheme for 
himself. Although the tmion official had also been charged with receipt 
under 18 u.s.c. §1954, the deferrlant 's conviction was reversed on appeal 
because of the governrrent's failure to prove the official's knowing 
participation in the kickback scheme. Nevertheless, because the trustee 
was aware of the oorrupt oonnection between the loans am plan deposits, 
the trustee's solicitation of a thing of value for the tmion official 
violated 18 u.s.c. §1954. See also United States v. Cariello, 536 F. 
SuRJ. 698, 705-06 (D. N.J. 19~ (post-oonv1ct1on notion). 

Moreover, in analogous prosecution under 19 u.s.c. §186, oonviction 
for requesting a prohibited "thing of value" has been upheld with respect 
to third-party payments even where the third party is a:rnpletely outside 
the class of statutory recipients. One theory SUH=Orting this position is 
that payment to a third party or an organization . is a "thing of value" 
because there is a certain "value" in the :EX>wer to oonfer benefits oo 
others. '!he decision of the United States Court of Appeals, Fourth 
Circuit, in United States v. DeBrouse, 652 F.2d 383, 387-388 (4th Cir. 
1981) is the first decision to l1Pho1d application of this theory under 19 
u.s.c. §186 in the case of a union official who demaooed that an employer 
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pay salary to a third party for services oot performed. [The salary 
payment l«Xlld have violated section 186 if paid to the 1.mion official 
directly because it fell ootside the statutory exception for bona fide 
salary.] '!he 1.mion official, however, received oo pecuniary benefit, 
directly or iooirectly, fran the third party. On the other ha00, in United 
States v. Scotto, 641 F.2d 47, 57 (2d Cir. 1980), the Court of Appeals, 
Secooo Ciraut, expressed doubt ~ether "mere goodwill" ~ich a union 
official might derive fran the delivery of political campaign CX>ntributions 
fran employers to third-party politicians is prq>erly the receipt of a 
"thing of value" u00er 29 u.s.c. S186(b)(1). 

Of course, when a payment is made to a third person under 
cirC1.D11Stances ~ich permit a showing that the statutory principal did in 
fact receive sane direct or iooirect benefit, either noney p:issed through 
the third person as a CX>oouit or the value of having noney or prq>erty held 
for the principal 's use, there is oo need to utilize the "third party 
beneficiary" cpproach discussed abolle. See, !:.!2.!.r United States v. Peoora, 
484 F.2d 1289 (3d Cir. 1973) (profits---rran testi.nonia! dinner to \Jiich 
enployer CX>ntributed held for the union official's use)~ aoo United States 
v. Lanni, 466 F.2d 1102 (3rd Cir. 1972) (salary for "no show" enployee held 
for 1.mion official's use or on his behalf). 

9-134.310 Bribery and Graft 

18 u.s.c. S1954 prohibits both bribery arrl graft. Blakey, ~lfare and 
Pension Plans Disclosure Act Amendrcents of 1962, 38 NJrRE DAME !AW. 263, 
284, n. 167 ( 1963) • Bribery requires a specific intent to influence or be 
influenced in the performance of actions, decisions or duties relating to 
questions covering welfare arrl pension plans. On the other harrl, graft 
encanpasses payment to or acceptance by an irrlividual of sanething of value 
because of his/her action, decisions or duties h.tt without denonstrable 
intent to influence or be influenced •. See Mnerally, Ulited States v. 
Ranano, 684 F.2d 1057, 1063-64 (2d Cir. 19 2) (discussion of CX>rrupt 
"kickbacks" versus "conflict-of-interest payments")~ United States v. 
Friedland, 660 F.2d 919, 925-27 (3d Cir. 1981) (discussion of bribery arrl 
graft llOOer 18 u.s.c. S1954 in relation to cases llOOer 18 u.s.c. S201 et 
~ 

9-134.311 Specific Intent for Bribery 

In prOY"iding specific intent to influence or be influenced under 18 
u.s.c. §1954, a00 other bribery statutes, the dlronology of events is 
extremely i.np>rtant. Unless the offer, acceptance, solicitation, 
agreement, pranise, or payment occurred before canpletion of the act to be 
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influenced , bribery cannot be prcwen. See United States v. Cohen, 387 F.2d 
803 , 805-06 : Uni ted States v. Barash, 365 F.2d 395, 399 (2d Cir. 1966): 
United St ates v. Umans, 368 F.2d 725, 730 (2d Cir. 1966) (cases decided 
under 18 u.s.c. §201 et ~·). However, if the alleged illegal Gtg'reement, 
pranise, s::>licitation, acceptance or receipt occurs \'then the action, duty 
or deci s ion to be influenced is only i;artially o:mplete, and the i;ayor 
believes this, sufficient specific intent exists. See United States v. 
Barash, 412 F.2d 26 , 33 (2d Cir. 1969) (IRS auditor bribed after audit 
conduct ed) • 

Evidence of earlier acts of bribery may be oonsidered by the jury as 
evidence of defendant's intent and p..iqx:>se at the time of the alleged 
transaction. See, ~, United States v. Russo, supra, at 501 
(oonspiratorial acts prior to effective date of 18 U.S . C. §1954. As in any 
instance where the c;pverrnnent must establish a defendant's state of mind, 
the proof of specif ic i ntent under 18 u.s.c. §1954 is likely to be 
circumstantial . Thi s can cause major problems \'there the aridence of a 
defendant ' s knowl edge of the p..iqx:>se of· the improper i;ayments is oot 
clearly establ ished by the c;pverrnnent. In United States v. Palmeri, 630 
F.2d 192 (3d Cir. 1980), various union and benefit plan officials were 
convicted under 18 u.s.c. §1954 for receiving favorable personal loans fran 
banks in return for de,EX)sits of JID11ies fran pension and welfare funds 
affil iated with the uni on. One of the defendants, a union business Gtg'ent, 
was a major beneficiary of the scheme to get personal loans, al th::>ugh the 
defendant was not involved in the negotiations with bank officials 
concerni ng the de_E:.Osits. In reversing the defendant's 18 U.S.C. §1954 
convict ion the Thi rd Circuit found that the goverrnnent hcrl failed to 
produce any aridence, "tending to prcwe [the business Gtg'ent's] knowledge of 
participation in the scheme. That he benefitted fran the loans is clear: 
what is unclear is hi s knowing participation in it." United States v. 
Palmeri, supra at 206. In short, the c;pverrnnent failed to establish the 
requisite oonnec tion between the defendant's receipt of the bank loans and 
his knowledge that the loans were the result of the defendant's 
confederate s ' scheme to de,EX)sit benefit plan funds in the lending bank. 
For the oonverse situation, see United States v. Berger, supra, at 684, 
where a defendant 's participation in the negotiation of the underlying plan 
matter (a pro_E:.Osed pension plan loan) was not accanpanied by knowledge of 
the co-conspirators' scheme to pay the plan trustee for the co
conspirator's favorable action. 

9-134.312 Extortion Defense to Bribery 

The success of an extortion defense acJains t a charge of im?:"oper 
payment under 18 u.s.c. §1954 is thought to depend u,EX)n \'bether the 
individual is accused under the bribery or the graft i:rcwision. Extortion 
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has been described as a viable defense to an 18 u.s.c. §201 bribery to the 
extent the nental state generated by duress is thought to be inconsistent 
with a specific intent to influence. fk>wever, such a defense has been held 
unavailable under the "gratuity" portion of 18 u.s.c. §201 because of the 
absence of a requirenent of specific bribery intent on the part of the 
payor. See United States v. Barash, supra at 412 F.2d 29. It is clear 
that the <Ie'ferifant has the burden of presenting e\Tidence of extortion or 
econanic cnercion and that no instruction on the defense can be given llltil 
the deferrlant has satisfied this burden. See United States v. Unans, 
~' at 368 F.2d 730; Ulited States v. Kabor;-295 F.2d 848, 854 (2d Cir. 
196ff cert. denied, 369 u.s. 803 (1962). 

9-134.313 Graft 

Although the graft enjoined by 18 u.s.c. §1954 does not require the 
specific intent to influence or be influenced, it <bes require a nexus 
between the offer, cgreem:!nt or payment prohibited arrl the "actions, 
decisions or other duties" of the irrlividual connected with the welfare or 
pension plan. fk>wever, the graft p:>rtion of 18 u.s.c. §1954 does not 
demarrl that the payment be made in contemplation of any specific favor. 

In United States v. Friedland, 660 F.2d 919 (3d Cir. 1981), the 
defeooants, legal counsel to a pension plan, were convicted under 18 u.s.c. 
S1954 for receiving payments fran a prospective oorrower fran the plan. 
Alluding to the fact that the plan trustees had retained authority O\Ter 
loan apprO\Tals, the court rejected defeooants' contentions that their 
conviction under 18 u.s.c. §1954 required proof of a de!ronstrated capacity 
to control or influence the issuance of loans as fiduciaries or that they 
actually took sane action in exchange for the kickback. In rejecting these 
arguments the court analogized the "because of" or graft p:>rtion of 18 
u.s.c. S1954 to the "gratuity" prO\Tision of 18 u.s.c. S201(g). '!be court 
stated: 

••• [so] long as ~llants were counsel to the Fl.loo, 
arrl received the kickback (a) because of that status, 
which gave them at least cstensible ;f'1r to exercise 
influence, or (b) with the purpose o exercising the 
influence they either actually or ostensibly h~ O\Ter 
decisions regarding the fUrid, then they need not be 
slx:Jwn to have actually exercised such influence • • • 
When counsel to an employee pension fl.)Dj take a kickback 
for the stated purpose of exercising their influence 
over the fum, then their actions cane within the 
"because of" prong of §1954. 
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United States v. Friedlam, supra, at 926-27 (emphasis added). 

Although the oourt in Friedland framed its conclusion in terms of the 
graft f.X)rtion of section 1954, taking a kickback "for the stated p.irp:>se of 
exercising influence CNer the fund," it may be argued, also evidences an 
"intent to be influenced with respect to any of [the recipient's] actions, 
duties or decisions" relating to a plan matter. See~ United States v. 
Arroyo, 581 F.2d 649, 652-55 (7th Cir. 1978) apprciilfiig an instruction under 
18 u.s.c. §201 (c) to the effect that "in return for being influenced" 
requires only a representation that the thing of value solicited or 
received is for the p.lrf.X)Se of influencing the deferrlant' s action; United 
States v. Myers, 692 F.2d 823, 840-842 (2d Cir. 1982) ("playacting" or a 
false representation by the bribe recipient that he/she "WOUld keep his/her 
corrupt pranise to act is oot a defense to "being influenced" under 18 
u.s.c. §201 (c) or a {redecessor statute \tthich required receipt "with the 
intent to have his action ••• influenced"). 

Proof of the oonnection between the payment arrl the recipient's 
f.X)Sition with a welfare or ~nsion fund will be circumstantial arrl the 
g011emment may appeal to the cxmnon sense of the jury. Cf. United States 
v. ~, 232 F.2d 481, 482 (2d Cir. 1956) (per curiam) (case under 29 
u.s.c. S186). '!be connection 'is not established arrl liability under 
section 1954 may oot be founded solely oo the fact that the recipient 
toought he/she was receiving payments because the payors "liked him or 
thought he needed the roney." Only if the deferrlant knows that the thing 
of value received is the result of his/her actual or apparent relationship 
to a benefit plan matter may he/she be convicted under section 1954. 
United States v. Palmeri, 630 F.2d 192, 205-206 (3d Cir. 1980); United 
States v. Friedland, supra at 927. 

There are specific circumstances arrl situations Wiere use of the 
section 1954 graft provision may be particularly appropriate. For example, 
where the payment or offer of payment occurs after the a:Jt1pletion of the 
decision or act to be influenced, graft soould be charged. Where the 
payment or offer of payment is not the {rimary rrotivating factor for a 
particular decision or act (such as a tip or gratuity for an action \tthich 
would have been taken in the regular course of the recipient's duties), the 
graft provisions may be rost appropriate. Finally, the graft {X'Ong may be 
employed where the transaction is extortionate (payment na:le as a result of 
coercion or fear imf.X)sed uf.X)n the payor) am in transactions Wiere the 
payment of offer of payment is being charged. See discussion of United 
States v. Sarko, supra, at USAM 9-134.300. 
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9-134.314 Bribecy and Graft Distinguished 

Under section 1954, bribecy includes . all the elements of graft plus 
the specific intent to influence or be influenced. Generally then, graft 
is an included offense to bribecy. Al though l:oth bribery arrl graft may be 
charged in the W ictment even if based on the same act, the act will 
suR;X>rt conviction arrl sentence on only ooe count. See United States v. 
Umans, supra, at 730. 

Care, l'X>wever, soould be taken to ensure that a _E:erson p:irticipating 
in a scheme to steal or embezzle funds fran a plan is not Wicted under 
section 1954 merely because he/she takes a share in the proceeds of the 
crime. In such a situation, a violation of 18 u.s.c. §664 soould be 
charged. Q'i the other hand, there may be situations where a fund fiduciary 
is bribed to convert the fund's assets to the use of another arrl the 
fiduciary can be indicted under l:oth pr011isions. 

9-134.315 General Criminal Intent for Sectioo 1954 

When proceeding under an indictment drawn to the pr011isions of section 
1954, the government must prOITe general criminal intent.. See, United 
States v. Berger, 433 F.2d 680, 684 (2d Cir. 1970); UnitedStates v. 
Ranano, 684 F.2d 1057, 1063 n.2 (2d Cir. 1982). Specific intent to disobey 
or disregard the law is not required. 

The Second Circuit apprOITed the following instruction in United States 
v. Berger, supra, at 684. 

I have used the words "knowingly, unlawfully, 
willfully." An act is done knowingly if it is done 
voluntarily and purposefully and not because of 
accident, negl igence or other innocent reason. An act 
is willful if it is done knowingly arrl deliberately. 

One defendant had challenged the instruction as failing to dlarge the 
specific intent necessary for conviction under section 1954. However, the 
Second Circuit held the qooted instruction "sufficient to inform the jury 
of the state of mind required to establish guilt," noting that " [ f] urther 
instruction on 'specific intent' was unnecessary." Id. at 684. 'llle 
indictment had charged the particular defendant in separate conspiracies 
whose objects were framed in terms of l:oth bribery arrl graft, namely, that 
the payer-defendants "would unlawfully, willfully arrl knowingly • • • give 
• • • because of arrl with intent to influence the actions, decisions arrl 
other duties" of the respective recipients. 

In Ranano the court equated an instruction requiring a "specific 
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intent to do scmething the law forbids" with a "corrupt intent to be 
i nfluenced in the deposit of the tmion's pension funds." United States v. 
Ranano, ;~a, at ·1064 n.3. Accordingly, the court's statement that 
section does oot require a "corrupt intent" appears to have been 
directed at the draft ix>rtion or "because of" clause in the statute. Id. 
at 1063 n.2. Fbwever, it should be ooted that the only "bad purpose" 
specified in section 1954 is the requirement that the bribe recipient 
possess an "intent to be influenced with respect to his actions, decisions, 
or other duties" relating to plan matters. Unlike bribery of public 
officials under 18 u.s.c. §201 (b) aoo (c), Congress has oot included in 
section 1954 the \«>rd "corruptly" or any other lanquage denoting knowledge 
of the wrongfulness of one's acts as q>ix>sed to knowledge of the factual 
circumstances required by the statute. 

9-134.320 The Exception 

Section 1954 contains the following clause interned as an exception to 
its general provisions: 

Provided, '!hat this section ·shall oot prohibit the 
payment to or acceptance by any person of bona fide 
salary, carpensation, or other payments made for goods 
or facilities actually furnished or for services 
actually performed in the regular course of his duties 
as such person, administrator, officer, trustee, 
custodian, counsel, ;;gent, or enployee of such plan, 
employer, employee organization, or organization 
prcwiding benefit plan services to such plan. 

The exception was cpparently interned to insure that Wividuals \Ibo 
actually did perform \\Urk for welfare a00 pension plans could receive 
legitimate a::KCpensation. A hypertechnical reading of the statute without 
the exception might bar fees or canmissions in the form of salaries to 
actual enployees "because of" actions, decisions am other duties as such 
enployees. 'lb arrive at such a conclusion, tnwever, one \tlOUld have to 
construe the draft prcwision of section 1954 as a malum prohibitum 
enactment, -which it clearly is oot. 

There are a small rumber of instances -where an illegal payment might 
be disguised as a legitimate salary or a:mnission. For example, if a 
welfare fund were financed S'.:>lely by the errployer -who chose a professional 
administrator to process claims, the employer could conceivably offer a 
bonus to the administrator for ignoring certain claims. So too the 
legislative history of section 1954 revealed several instances -where union 
officials \tt10 ~ chosen a particular fund's insurer were paid tmreasonable 
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fees by the insurer allegedly for praroting the fund arrl haOOling minor 
administrative dlores. n:>uglas Report at 32-351 108 Cong. Rec. 1943-44 
( 1962) (remarks of Senator Douglas). 

The exception does, tx>wever, provide sane guidance ooncerning the type 
of arguably illegitimate payments disguised as ~nsation "*1ich can be 
successfully prosecuted. CanpetirY;J bills in the 87th CorY;Jress a:>ntained an 
exception for "usual salary or ~nsation for necessary services 
performed in the regular oourse of his duties." s. 19441 H. R. 7235, 87th 
Cor¥J., 1st Sess. (1961). lbwever, in testim:>ny before the Fbuse 
Subcarmittee on Labor, Sidney Yagri, legislative CX>Unsel for the 
International Brotherhood of Teamsters, cpposed the narrowness of the 
exception, voicirr;l a fear that determination of usual salaries arrl 
nec-essary services \tiOUld lead to federal regulation of the welfare arrl 
pension plans. 1961 House Hearirgs at 233-34. 'lherefore, Mr. Yagri 
proposed that the """OOI"y test sfuuld be "*1ether the services were ~ually 
performed. To a oonsiderable extent, as the present section 1954 
irnicates, CorY;Jress saw fit to adopt Mr. Yagri 's suggestions. 'lhe salary 
or <Xl'f'P!nsation does mt have to be "usual," al though it nust be "bona 
fide1" the services oo mt have to be "necessary," they nerely have to be 
performed. '!he neaning of "bona fide" has received no judicial 
construction arrl is, in fact, a term nore a:mron to civil than criminal 
law. At the very least, tx>wever, as used in section 1954, it contenplates 
that the payment be I'IOOe in good faith for services ~rformed arrl that the 
salary mt be a disguised kickback. Thus, the level of remuneration may 
still be examined mt to determine if it is scxnewhat excessive, but rather 
to show that it nust represent nore than oompensation paid in good faith 
for \tiOrk ~rforned or goods arrl facilities furnished. 

The discussion to this i:x>int arrl the legislative history i.npliedly 
ass\.Jl'OO that any payment of oompensation to an Wividual cane fran the plan 
itself, the errployer or employee organization responsible for the plan or 
an Wividual or organization \tbich provides benefit plan services. 'lhese, 
of oourse, are the four basic categories of fiduciaries enlJl'lerated in 
subsections ( 1)-(4) of section 1954. '!here is absolutely oothirY;J in the 
legislative history to support the contention that an crllninistrator, 
counsel or e13ent of the plan, employee, union or organization providing 
services to the plan, can be paid by a third party seeking scxne preference 
fran the plan. '!he exception itself requires that the payment be for 
"goods or facilities actually furnished or for services actually ~rformed 
in the t;<JW.ar CX>Urse of his duties" (emphasis adCied). A fiduciary 
representing the plan in-negot1at1ons with a third party cannot receive 
carpensation fran the third party allegedly for representinq the fund arrl 
claim the benefit of the statute. Such an interpretation of the exception 
would vitiate the statute. Ruff, ~lfare and Pension Plans: '!be Role of 
the Federal Prosecutor, 12 SANTA CTARA L. REV., 480, 497, n. 78 (1972). 
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Situations may arise 'tA1ere a plan fiduc iary or othe r i:erson \those 
primary loyalty is owed to the plan receives or s:>licits cx:mi:ensation fran 
a i:erson 'tA1ose interests may be adverse to the plan such as a service 
pr011ider seeking to do business with the plan or a borrower seeking a loan 
of funds fran the plan. For a discussion of the effect of secti on 1954 on 
the indeperrlent broker \ttlo, 'tA1ile under oontract with a benefit plan to 
locate investments arrl p:>tential borrowers, is secre tly paid an a10unt 
beyooo the normal "firrler' s fee" arrl deliberately fails to di sclose to the 
plan the additional cx:mi:ensation fran the borrower arrl the nature of the 
adverse relat ionship, see C. Ruff, 12 SANTA CTAAA L. REV., supra at 497-
501. Without disclosure of the adverse relationship arrl cx:mi:ensation, the 
resulting payment is arguably not bona fide cx:mi:ensation received in the 
regular oourse of the broker's duties as agent for his pri mary principal, 
the plan. With respect to the question of \that oonstitutes "oona fide 
cani:ensation • • • for services actually i:erformed in the regular oourse of 
[the recipient's] duties," the following federal s tatutory provisions may 
be relevant: 

A. n.ities imposed on benefit plan f iduciaries as interpreted under 
Title I of ERISA (29 u.s.c. S1104); 

B. D.Jties imposed on union (employee organization) officials by 29 
u.s.c. S501(a); 

C. Prohibited transactions involving benefit pl ans as interpreted 
under Title I of ERISA (29 u.s.c. §1108). 

As with the s imilar clause in 29 U.S.C. §186 excepting certain 
payments to union representatives fran the crimi nal i:enal ties of the 
section, the burden of going forward is upon the defeooant \ltlo must 
introduce evidence teooing to bring himself/herself withi n the exception. 
United States v. Gibas, 300 F.2d 836, 838-39, (7th Cir. ) , cert . denied, 
371 U.S. 817 (1962); United States v. Alai.no, 191 F. Supp. 625, 628-29 
(M.D. Pa.), aff'd, 397 F. 2d 604 (3d Cir. 1961), cert. denied , 369 U.S. 
817 (1962); United States v. Fabrizio, 193 F. Supp. 446, 449- 50 (D. Del. 
1961). If the defeooant fails to fulfill this burden, re/she is not 
entitled to an instruction on the exception. United Stat es v. Gibas, 
supra, at 838-39. If the defeooant introduces s:>me evi dence, the 
government then rust negative the exception with proof beyooo a reasonable 
doubt. United States v. Fabrizio, supra, at 449-50. 

9-134.400 VENUE 

9-134.410 Venue For Illegal Giving 
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Where a deferrlant is charged with g1v1ng an illegal bribe or graft 
payment, venue lies ooly in the district where the actual transfer took 
place arrl not in any other district where acts preparatory to the i;ayment 
may have occurred. Krogmann v. United State.s, 225 F.2d 220 (6th Cir. 1955); 
ve·n.ue for conspiracy to bribe or attempted bribery may be laid in 
districts where preparatory acts were a:rnmi tted. Id. (dictum) ; QxxUoe v. 
United States, 88 U.S. App. o.c. 102, 188 F.2d (1950), cert. denied, 342 
u.s. 819 (1951). --

Supreme Court cases decided at the turn of the century am involving 
the predecessor of 18 u.s.c. S3237(a) have at least established the venue 
when illegal i;ayments other than checks or negotiable i;aper are transmitted 
through the mails. Either the place of mailing or the place of receipt is 
the correct venue to prosecute the "oontinuing act" of i;ayment. Benson v. 
Henkel, 198 U.S. 1 (1905) (venue lies at place of mailing currency, or at 
its destination); see In re Palliser, 136 U.S. 257 (1890) (venue lies at 
the place where the contract--the illegal irrlucement--was received; whether 
it also lies at place of mailing oot decided by oourt). Finally, the 
Second Circuit held in a recent l:ribery case that placing a $3,000 check in 
the mails in the Southern District of New York by itself established venue 
to try the serrler there, although the check was sent to New Jersy am all 
other significant oontacts were in New Jersey. United States v. 
Ellenl?ogen, 365 F.2d 982, 989 (2d Cir. 1966), cert. denied, 386 u.s. 923 
(1967). '!he Ellenl:x?gen court did oot discuss the identity of the 
dep::>siting or payer bank or "ownership" of the checks as have the cases 
establishing venue for illegal receipt. Cases discussing the venue for. 
illegal receipt of nonies, discussed i:nrnediately below in the text, have 
held that \\hen the illegal payments are in the form of checks, venue may be 
a factor of the canplexities of the banking process. See, Burton v. United. 
States, 196 u.s. 283 (1905); United States v. Johnson, 337 F.2d 180 (4th 
Cir. 1964), aff'd, 383 U.S. 169 (1966). Application of these cases, 
discussed next in the text, to venue of pa.ynent offenses is unclear 
particularly in view of the Second Circuits's decision in United States v. 
Ellengoben supra. 

9-134.420 Venue for Illegal Receipt 

The preeminent case on venue for receipt of illegal i;ayment by checks 
is Burton v. united States, 196 U.S. 283 (1905). However, its authority 
has been severely undercut by a Fourth Circuit decision, United States v. 
Johnson, 37 F.2d 180 (4th Cir. 1964), aff'd, 383 U.S. 169 (1969). The 
Supreme Court decision did not consider the issue of venue. In Burton, the 
gOllernment charged a United States Senator with accepting canpensation for 
representing an individual before a cpverrunent department. Checks to the 
Senator were drawn up::>n a Missouri bank, am mailed to Washington, D.C., 
where they were received arrl dep:>sited in a District of Colt.mt>ia bank. The 
Supreme Court reversed the conviction because the Eastern District of 
Missouri, the place of trial, was oot the iroper venue. Rather, the court 
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ruled that venue lay in Washington, D.C., since under the then existing law 
title passed to the District of Columbia bank when it accepted the dleck. 

In United States v. Johnson, supra, a Congressman was dlarged with 
accepting payments in violation of the oonflict of interest statute, 18 
u.s.c. S281. 'lbree of the dlecks in question \Ere drawn on a Florida bank 
and deposited in Marylaro banks. Although the Fourth Circuit held that 
under Marylaro law, title never passed to the Maryland institution, the 
Congressman was tried and oonvicted in the federal district oourt for 
Marylaro. 

This result w.:>uld also follow imder the Uniform Ccmnercial Code now 
adopted by most jurisdictions. '!be u.c.c. was a3opted by Marylaro after 
the transactions at issue. Under Section 4-213 of the u.c.c., title to 
check or draft does not pass imtil the bank on which the dleck is drawn or 
by which the draft is accepted has paid the item in cash or µ:>sted it to 
the acex>unt of the drawer, or made a settlement of the dleck or draft in a 
a manner specified by the section. u.c.c. §4-213(1). Until final payment 
is made by the payor bank, the arrangements between banks participating in 
the process of collection and the arrangements between the person 
depositing the d1eck and depository bank are only provisional. u.c.c. S4-
213( 2), ( 3). 

The Fourth Circuit found venue in Maryland by h::>lding that "receiving" 
could be a "continuous act," and that payment ha:! been "received" in 
Marylaro. '!bus, the Fourth Circuit rejected dlaN;e of ownership as the 
only test and further held that acceptance was a oontinuous crime, contrary 
to the Supreme Court's express ruling in Burton, supra. On three other 
checks which \Ere drawn on a Marylaro bank, delivered in the District of 
Columbia, and then deposited in a Maryland bank, the oourt held venue to be 
in Maryland under the ownership test of United States v. Burton, suera. 
The Fourth Circuit implied that the receipt began \Jien the d1eck CXJneS into 
a defendant's custody and oontinued until he cashed it. 

The Court of Appeals, Fourth Circuit, has significantly broadened 
venue for 29 u.s.c. §186 (Taft-Hartley) offenses in oolding that venue with 
respect to Section 186 payments lies in any district where interstate or 
foreign oorrmerce is affected by an employer's payment to a imion official 
who represents w.:>rkers employed in an industry affecting sudl cannerce. 
This theory of venue, which is similar to that used in Hobbs Act (18 u.s.c. 
§1951) prosecutions, was accepted at trial because the actual payments ha:! 
been cnnpleted outside the venue of the district where the trial took 
place. United States v. Billups, 692 F.2d 320, 331-33 (4th Cir. 1982). 

9-134.430 Venue for Other Acts Prohibited by Section 1954 

Finally, the remaining verbs in the .statute defining the criminal 
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activity, "agrees to receive or solicits, • • • offers, or pranises to 
give or offer," may present venue problems. If, as will be seen below, 
giving an1 offering may be oonstrued as separate crimes, if the acts take 
place in different districts there may be a different venue for each 
substantive crime. United States v. Michelson, 165 F.2d 732, 734 (2d 
Cir.), aff'd, 335 u.s. 469 (1948). 'lhe Orily case oonsidering venue for a 
term other than "give" or "receive" oontained in section 1954 was In re 
Palliser, supra, \tlhich oonsidered the venue for "offering." 'Ihe ro..trt 
noted that \tlhen an offer was made by mail, venue was, if anything, more 
firmly established in the district or receipt, than in the district \tlhere 
deposited in the mails. 

9-134.500 THE INDIC'IMENT 

9-134.510 Multiplicity and I?uplicity 

A question may arise as to \tlhether an Wividual who rolds nore than 
one i;x>sition nentioned in subsections (1)-(4) of section 1954 camtits nore 
than one crime with a single receipt of noney. A Seventh Circuit case held 
that receipt of noney as a representative of enployees arrl as a union 
officer oonstituted two crimes under 29 u.s.c. §186 arrl that any single 
count dlarging receipt in ooth capacities was duplicitous. United States 
v. I:k:>novan, 339 F.2d 404 (7th Cir. 1964). Both the Secom a@ Third 
·Circuits have noted their reluctance to follow the Donovan decision in 
cases also decided under 29 u.s.c. §186 but found the inmediate cases 
before them "distinguishable." United States v. Fisher, 387 F.2d 165, 169 
( 2d Cir. 1967), oert. denied, 390 u.s. 953 (1968); U'lited States v. 
Ricciardi, 357 F.2d91,°99 (2d Cir.),~· denied, 384 u.s. 924 (1966). 

A similar problem occurs when an individual, for exanple, pranises or 
offers a bribe an1 later ooncludes the oontemplated transaction. 'lhere is 
authority under other statutes for the prq;x>sition that offering an illegal 
payment does oot nerge into the actual payment arrl that oonsequently two 
crimes may be dlarged. United States v. Michelson, supra at 733; tbited 
States v. Barnes, 431 F.2d 878, 879 (9th Cir. 1970), cert. denied, 400 u.s. 
1024 (1971); tbited States v. !J.lbomski, 277 F. Su~-:--713, 717 (N.D. Ill. 
1967) (dictlltl). It has also been held that under an appropriate statute, 
agreeing to receive and receipt of an illegal pa~nt are distinct crimes. 
Burton v. United States, 202 u.s. 344, 377 (1906); a:Jan v. U'lited States, 
52, ~. D.C. 384, 388, 287 F. 958, 962 (1923); tbit~ates v. Ricciardi, 
40 F.R.D. 135, 136 (S.D.N.Y. 1965), aff'd, 357 F.2d 91 (2.d Cir.), cert. 
denied 384 U.S. 942 ( 1966). As the Supretre Court stated in a --ca8e 
involving conviction for possession arrl sale of intoxicants during 
Prohibition, 

[t] here is nothing in the Constitution \tlhich prevents 
C<nJress fran punishing separately each step leading to 

APRIL 6, 1984 
Ch. 134, p. 29 

1984 USAM (superseded)



UNITED STATES ATIORNEYS' MANUAL 
TITLE 9--0UMINAL DIVISICN 

the consLUTimation of a transaction which it has p:>wer to 
prohibit and punishing al.so the a:mpleted transaction. 

Albrecht v. United States, 273 U.S. 1, 11 (1927). 

Charging multiple crimes for a single payment mder section 1954 is 
inadvisable because of the Supreme Court's decisi9n in Prince v. United 
States , 352 U.S. 322 (1957). Although 18 U.S.C. §2113(a) prohibits ooth 
entering a federally insured bank with intent to cxmnit robbery and robbery 
of such a bank, the Court held that the former offense nerged into the 
latter ooce the bank was robbed. '!he Court stated, 

[i]t was manifestly the purpose of Congress to establish 
lesser offenses. But in doing oo, there was no 
irrlication that Congress intended al.so to P.{ramid the 
penalaties. 

Id. at 327. '!he Court found that the Congress interrled only to i;:unish 
attempted robberies as severly as canpleted robberies. Id. at 328. '!he 
legislative history deironstrates no Congressional intent-to "P.framid the 
penalties." Rather, the Department of Justice indicated that the 
proliferation of terms in the statute was designed, in view of difficulties 
enoountered with 29 u.s.c. §186, "to avoid similar interpretative problems 
by more explicit statutory language." S. Rep. NJ. 908, 87th Cong., 1st 
Sess. 14 (1961) (August 1, 1961, letter fran Assistant Attorney General 
Miller to Senator McNamara). 

Recent cases under 29 u.s.c. §186 have indicated an extreme reluctance 
up:>n the part of federal oourts to dismiss indictments as duplicitous 
because a single oount charges that a deferrlant acted in rrore than one 
capacity, United States v. Fisher, supra at 169; United States v. 
Ricciardi, 357 F.2d at 99; but see United States v. Donovan, supra, at 407-
08, or caranitted m:>re than one of the acts enumerated in the statute. 
United States v. Ricciardi, 40 F.R.D. 135 (S.D.N.Y. 1965), aff'd, 357 F.2d 
91, 97 (2d Cir. 1966); United States v. Disalvo, 251 F. suw. 740, 743 
(S.D.N.Y. 1966); ~ also United States v. Lubomski, supra at 716-19 
(case decided under 18 u.s.c. §201). The cases give various reasons for 
refusing to dismiss the irrlictments for duplicity, including the following 
arguments: ( 1 ) al though separate crimes oould be dlar:ged, if the crimes 
are all contained in the same statute, the prosecution may dlarge the 
crimes in the conjunctive without duplicity, United States v. Ricciardi, 40 
F.R.D. 135 (S.D.N.Y. 1965); United States v. Lubonsk1, supra; (2) because 
the deferrlant can cnly te sentenced ooce and there is no dlance he/she will 
be placed twice in jeopardy, any error is favorable to him/her, United 
States v. Disalvo, supra; United States v. Ricciardi, 40 F.R.D. 135 
(S.D.N.Y. 1965); United States v. Lubanski, supra; (3) the dlar:ge was 
clear to the defendant and any error did not prejudice his defense. United 
States v. Fisher, supra; United States v. Ricciardi, 357 F.2d 91 (2d Cir. 
1966). 
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Whatever the p:oblems in splitting up a single transaction, it is 
clear that each payment is a separate transaction am a separate crime. 
Defeooants camronl.y argue t11der 29 u.s.c. S186 am 18 u.s.c. S201 that 
payments mcde to gain or retain favor represent a oontinui1"¥3 course of 
conduct am thus oonstitute atly me crime. The argument, h:>wever, has 
been rejected ~erever raised. '!he courts uniformly h:>ld that Congress 
inteooed to p:ohibit each individual payment. ~, United States v. 
Cohen, 384 F.2 699 (2d Cir. 1967) (per curiam); United States v. Keegan, 
331 F.2d 257 (7th Cir.), cert. denied, 379 U.S. 828 (1964); Ulited States 
v. AlainD, 297 F.2d 604 (3d Cir. 1961), cert. denied, 369 U.S. 817 
( 1962). 

9-134.520 Sufficiency and Variance 

Cases decided under 29 u.s.c. S186 arrl 18 u.s.c. S201 iooicate the 
specificity with ~ich the elements must be charged. As a <X11Stitutional. 
minurm.1n, any Wictment must dlarge each element of the crime to p::otect 
the accused fran double jeopardy arrl enable the defemant to p::epare an 
~equate defense. Russell v. United States, 369 U.S. 749, 763-64 (1962). 
The following enumerated elements of the crime must all be included within 
the indictment. See below. Where there are several p:>ssible descriptions 
of a person's p:>sition, the illegal act, or the form of p:iyment, these 
descriptions sl'x:>uld all be alleged in the o::>njunctive. Where a crime can · 
be cx:mnitted in a variety of ways, it is permissible to charge cxmnissioo 
in the \IOrds of the statute, substituting the o::njunctives "am" for the 
disjunctive "or" o::>ntained in the statute. ~, Crain v. United States, 
162 U.S. 625, 635-36, (1896); r-k>rrison v. United States, 124 U.S. AW· 
o.c. 330, 331-32, 365 F.2d 521, 522-23 (1966); Driscoll v. United States, 
356 F.2d 324, 331-32 (1st Cir. 1966), vacated, 390 U.S. 202 (1968). 

A. It must be alleged that the welfare am pension plan is "a plan 
subject to the p:01Tisions of the Welfare arrl Pension Plans Disclosure Act," 
or "any p:OITision of Title I of the Employee Retirement Incane Security 
Act." This allegation may be mcde in the \IOrds of the statute am it is 
necessary to give any factual basis for the o::>nclusion. See United States 
v. Silverman, 430 F.2d 106, 111 (2d Cir. 1970). ~ 

B. '!he aefemant or the person with \1tlan the defemant dealt nust 
occupy a p:>sition within subseption (1)-(4) of the statute. 

In United States v. Kaye, 556 F.2d 855, 863 (7th Cir. 1977), defemant 
was dlarged with receivi1"¥3 unlawful payments \ttlile servi1"¥3 both as a 
"rep:esentative of employees" (186(a)( 1)) arrl as "an employee of a labor 
organization" (186(a) (2)). '!he court held that the p::osecution was oot 
required to sOOw both that defeooant was acti1'¥3 as a rosiness 8jent am 
performi1"¥3 the duties of unioo officer ~en he received the I.Ill.awful 
payment. 
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C. '!he act of receivirg, agreeing to receive, s:>liciting, giving, 
offering, or pranising to give or offer nust be stated. 

In United States v. Lanni, 466 F.2d 1102 (3d Cir.), the court found 
that a fatal variance was not created where the indictment charged direct 
receipt of unlawful payments by the defendant-union official and the iroof 
at trial stowed indirect payments through a third party oonduit. See also 
United States v. McMaster, 343 F.2d 176 (6th Cir. 1965) (failure of 
il'rlictment to charge payments routed through third-party oonduit held not a 
fatal variance). conversely, in United States v. DeBrouse, 652 F.2d 383, 
389 (4th Cir. 1981 ) the indictment charged that a third party :received 
employer payments as a "naninee" of the defendant union official. '!he 
court held that it was not a fatal variance to fail to prOITe that the 
"naninee" acted as a oonduit or held the payment on behalf of the mion 
official where the conviction could be sustained on the theory that the 
value to the tmion official of being able to confer a benefit on a third 
party was a receipt of a "thing of value" ·prohibited by 186. 

D. '!be method of payment whether a fee, kickback, ccmnission, gift, 
loan, money or thing of value must be alleged. 

E. '!he intent with which the accused acted must be alleged. 

F. 'lbere must be a general allegation that the payments · were na:ie and 
received "with respect to his (the payee's) action, decision, and other 
duties relating to questions and matters concerning the plan." Indictments 
returned under the section generally include a brief description of the 
"question and matter concerning the plan" and such inclusion is probably 
the better practice altlx>ugh not mandated by any decisional law. It has 
been held, in a case involving bribery of a cpvernment official that the 
"duties and acts" i;::uqx:>rtedly influenced oo not have to be described. 
United States v. Kemnel, 188 F. Supp. at .738-39. 

Because bribery is an offense requiring a particular specific intent, 
reference to that intent nust be oonpletely mambiguous. One court has 
held that the ~rds "with intent to influence" must appear in the 
indictment and struck down an indictment which utilized instead the phrase 
"make OJ?{X>rtunity for." United States v. Bowles, 183 F. suw. 237 (D. Me. 
1958) (case decided under 18 u.s.c. §201). Where graft is charged the 
phrase "because of" soould be inserted in the indictment. 

As a practical matter any indictment under section 1954 soould allege 
language for tx:>th bribery and graft. '!his sh:>uld be done to allow the jury 
to convict for the graft offense in the event the proof of specific intent 
for bribery is insufficient at trial. In any indictment under 1954, 
whether for graft or bribery or tx:>th, general intent sh:>uld also be 
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for graft or bribery or both, general intent should also be alleged. See 
United States v. Berger, supra at 684, arrl discussion at USAM 9-134.315.~-

Of course, every step arrl detail of the transaction need not be 
alleged in the irrlictment. More often than not, if the court thinks 
additional information necessary, it may be supplied by a bill of 
particulars. Where only the receipts of illegal payments were dlarged in 
an irrlictment under 18 U.S.C. §201, the Second Circuit held the irrlictment 
was sufficient despite its failure to name the payors, since the government 
hoo agreed to furnish their narres in a bill of particulars. United States 
v. !«Derts, 408 F.2d 360 (2d Cir. 1969) (per curiam). In two cases 
decided, under 29 u.s.c. §186 two circuit courts of appeals held 
irrlictments sufficient which specified payments directly to the deferrlants. 
corporation arrl creditor, respectively United States v. McMaster, 343 F.2d 
176 (6th Cir.) , cert. denied, 382 U .s. 818 ( 1965) ; Korholz v. United 
States, supra, 269 F.2d 897; but cf. United States v. Lippi, supra. 

9-134.530 Bill of Particulars 

One of the reported cases under 18 U.S. C. § 19 54 deals with a 
deferrlant's request for a bill of p:i.rticulars. United States v. Corrado, 
307 F. Supp. 513 (S.D.N.Y. 1969). The district court was S)IIlewhat 
disturbed ct>out Department of Justice press releases arrl noted that "a 
deferrlant is entitled to at least as many p:i.rticulars as are given to the 
press-am that a deferrlant is CMed m::>re than that." Id. at 516. The 
government was required to furnish the followirr;J p:i.rticulars: Count I 
(conspiracy to violate 1954 arrl 18 u.s.c. §1952), whether the deferrlant 
himself directly or irrlirectly offered a bribe; what action the deferrlant 
interrled to influence; the anount of m::>ney given or iranised; the names of 
persons other than the deferrlant who also pranised or offered the bribe; 
the time arrl place of the transfer or offers; when the deferrlant joined the 
conspiracy; the narres of all unirrlicted ro-conspirators arrl a description 
of overt acts canmitted by the deferrlant. Count II (a substantive 
violation of 18 u.s.c. §1952 which the decision mistakenly identifies as a 
substantive violation of 18 u.s.c. §1954) the manner arrl time of the 
deferrlant' s travel as alleged in the count; a description of the {X>Sition 
held by the irrlividual to be bribed; the acts performed by the deferrlant in 
offerirr;J or givirr;J the bribe; the acts of any deferrlant or co-conspirator 
in distributing the proceeds of the bribe dlarged in the count. Count III 
(a substantive violation of 18 u.s.c. §1954) the places where the deferrlant 
met with other deferrlants or co-conspirators; other unspecified p:i.rticulars 
which the government hoo agreed to furnish. 
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9-134.540 Sample Indictment 

The followin:J is a simple irrlictment drawn under 18 u.s.c. §1954 for 
conduct occurrin:J after the effective date of ERISA (January 1, 1975 ): 

INDIC!MENI' 

THE GRAND JURY CHAR:;ES: 

1 • At all times material to this Indictment the 
~---------

Plan (hereinafter the "Plan") was an 
--------------~-----

employee [welfare or pension] benefit plan estci:>lished arrl maintained by~

(hereafter the "Union"), an employee 

organization[s] [or by an employer or by both an employee organization arrl 

an employer(s)] within the meanin:J of arrl subject to Title I of the Employee 

Retirement Income Security Act of 197 4, as arrerrled (hereafter ERISA) ( 29 

u.s.c. §§1001-1144); 

2. At all times material to this Indictment, the Union was an employee 

organization v.tlich represented employees en:Jaged in ccmnerce arrl in an 

industry arrl activity affectin:J carmerce as those terms are defined in 

ERISA (29 U.S.C. §§1002-1003). 

3. At all times material to this Indictment, the deferrlant, -----

-----------------, was [trustee and agent] or the Plan; 
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4. At all times material to this Indictment, the defendant, 

, was an [officer, agent, arxl employee] of the 
-----------..----------~---
Union 9Jl'f\e of whose members were covered by the Plan~ 

5. en or about ______________ ._,.. ______ ~--, in the ~-------------

District of , arrl elsewhere, the 
--------------------------~ 

defendant -------- , did knowingly am ...... ----------.....---- tmlawfully solicit 

and receive a fee, kickback, carmission, gift, money am thinq of value, 

that is the sLDTI of ---------------, fran ----------------- because of arrl 

with intent to be influenced in respect to his/her actions, decisions am 

other duties relating to questions am matters conoerning the Plan, that is 

(the deposit of Piarl •fwrls) . • 

All in violation of Title 18, United States Code, Sections 1954 and 2. 
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9-134.600 JURY' INSTRUc:rICNS 

Sample instructions drawn under 18 u.s.c. §1954 a00 ERISA (post January 
1, 1975, corrluct) in relation to the sample irrlictment at US.AM 9-134.540. 

GOVERNMENT'S RmtJESTED INSTRUCTICN 00. 1 

The irrlictment in this case dlarges the defendant, , 
, with a violation of Section 1954, Title 18, United 

""'s .... t-at,_e_s_coo,,,_,, ... e-.-...,Sh.....--ortly, I will discuss the elements of the crime in 90ITle 

detail. Very briefly, however, Section 1954 prohibits certain people 
connected with pension or welfare plans frcm accepting kickbacks because of 
their decisions, actions or duties roncerning the plan with 'tthich they ~e 
associated. '!he statute also prohibits these irrlividuals frcm accepting 
kickbacks with intent to be influenced with respect to any of their actions, 
decisions or duties roncerning the plan with which they are associated. '!he 
defendant in this case has been doing b:>th of these things in relation to 
the Plan. '!his .discussion was oot interrled as an 
analysis of the crime here in question, nor was it interrled to crlvise you 
precisely of what you must find beyond a reasonable ooubt to ronvict the 
defendant. I shall attempt a m:>re precise analysis now. 

GOVERNMENT'S REXJUESTED INSTRUCTICN ID. 2 

I will instruct you with respect to the elements 'ttbich the goverrnnent 
must prove in order to establish the violation dlarged in Count I, of this 
indictment . 

'lhree elements must be proved beyond a reasonable c'bubt in order to 
establish the offense dlarged in this irrlictment. 

First, it must be proved that the Plan 
was an "employee pension or welfare benefit plan" within the meaning of the 
statute at the times mentioned in the irrlictment. 

Second, it must be proved that the defendant, 
, occupied a position wit ... h_i_n___,t ... h_e_me_an_i_ng--o"""'f,_...th,....-e 

------.....---....._.--.,_...........,_ 
statute, in relation to either an employee benefit plan or an employee 
organization having members rovered by such plan, at the times mentioned in 
the indictment. 
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Third, it must be proved that the deferrlant, 
....,,..,...,,....___,,__....,,_.,,..,,..__,__,......, 

, in the Distriet of 
did tmlawfully arrl knowingly receive or oolicit the sum 

-~~

mention
.,------:,...-,.~~~~ 

ed in Count I 
of the indictment as a fee, kickback, camnission, gift, money or thing of 
value because of or with intent to be influenced with respect to bis/her 
actions, decisions or other duties relating to quest ions arrl matters 
concerning the Plan. 

OOVERmENT'S RmlJESI'ED INSTRUCTICN NO. 3 

As I pointed out earlier, one of the elements of this offense is that . 
the Plan was an employee (pension or 
welfare] benefit plan within the meaning of the statute. If you firrl 
beyond a reasonable doubt that the Plan 
satisfied both of the following requirements, then I instruct you as a 
matter of law that the Plan was an employee 
benefi t plan within the weaning of this law. 

First, you must determine whether the Plan was 
established or maintained by an employee organization representing 
employees engaged in ronmerce or in any Wustry or activity affecting 
carmerce (arrl/or by an employer or employers engaged i n cx:mmerce or in an 
i rrlustry or activity affecting camnerce]. (29 u.s.c. §1002, 1003(a)) . 

Second, you must determine whether the Plan was a "pl an, fund, or 
program" "established" or "maintained" by a .party or parties descri bed atx>ve 
for the p.irpose of providing [ ] benefits for its 
participants. (29 u.s.c. §1002(1), (2}). 

An employer, as I have used the term, is defined by law as "any ~rson 
acting directly as an employer or indirectly in the interest of an employer, 
in relation to an employee benefit plan, arrl incltrles a group or association 
of employers acting for an employer in such capacit y." (29 u.s.c. 
§1002(5)). 

The term "employee organization" is also defined in the stat ut e. It 
means, anong other things, "any labor tmion • • • in which employees 
participate arrl which exists for the pirpose, in whole or i n FSrt, of 
dealing with employers ronceming an employee benefit plan, or other matters 
incidental to the employment relationships." 
is an employee organization if it ireets this definition. (29 u.s.c. §1002 
(4)). 
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Now I have stated that the employees represented by the employee 
organization were engaged in cnrmerce or in an iooustry or activity 
affecting cnrmerce. 'lhese are technical requirerrents. I instruct you as a 
matter of law that the cnrmerce eleJMnt of the offense is satisfied if you 
believe the testim:>ny of the qovernment witnesses cnncerning the interstate 
shipnent of materials used by cnntractors arxl enployees or the inteooed arxl 
actual uses of the facilities cnnstructed or to be cnnstructed in interstate 
carmerce. '!his O)ncludes my discussion of 'What you must fioo cnncerning the 
establisl"lnEnt or maintenance of the employee benefit 
plan. (See United States v. Gibas, 300 F.2d 836, 839 (7th Cir.), cert. 
denied, f7T""u.s. 817 (1962)). 

GOVERmENT'S REXJUESTED INSTRUCTIOO 00. 4 

The secooo eleJMnt of the offense is that the defeooant, . 
, was a trustee or agent of the employee benefi.,.t_p...,lr-a-n-or--.th...-a.,..t 

_h_e_wa_s_an--o ..... f"""ficer, agent or employee of an enployee oi:ganization sone of 
whose rrembers were 00\Tered by the employee benefit plan. I have al.rea:ly 
instructed you 'What you must fioo to cnnclude that the Plan in question is 
an employee benefit plan arxl that is an employee 
organization. 

AS used in this statute, an "officer," is an iooividual 'Who oolds an 
executive p::>sition calling for the exercise of iooepeooent judgment. I 
instruct you as a matter of law that if you fioo that 
held such a p::>sition as the _____ o_f_(_~_l_oy_ee_ 
organization), and the offic-e of . was described as 
such in the (eI!J?loyee organization's) oonstitution, then be was an "offic-er" 
of within the meaning of the statute. (NLRB v. 
Coca Cola Bottli!!9 CCiij?an_y, 250 u.s. 264, 269 ' (1956h ~lby v. Klune;-110 
F.2d 872, 873 (2Cf cir. 1949). [See, 29 u.s.c. §1002(1 and reference to 
Labor Management Relations Act.] -

As used in this statute, an "errployee" is an iooividual 'Who \«>rks for 
another person or institution. An enployee of [errployee organization] would 
include an iooividual \«>rking for a salary in a p::>sition "'1ereby he/she 
could influence the cperations of the [welfare or pension benefit] ·plan 
through his/her day-to-day \!Ork for the enployee organization. 
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As used in this statute, an "agent" is a person whose function is to 
bring cbout, modify, affect, accept performance of, or terminate contractual 
d:>ligations between the principal and third persons. In determining whether 
the defendant, , was an agent of 
either the Plan or [Employee Organization] you may 
consider whether he/she, in fact, affected legal transactions involving the 
~~~~~~~~~~...,.. 

Plan or [Employee Organization]. 1 F. Mechem, 
Agency §36 (2d ed. 1914). 

It is not necessary that you find fran the proof that the defendant, 
, was the one who had the authority to and actually 

did make the final decision on the approval of the (the plan matter). It is 
sufficient if you determine that he/she was in a p:>sition to give 
evaluation, advice, and recorranendation which, though not controlling in the 
final sense, 'l.Duld have rorne influence on the final decision or decisions. 
United States v. McCarthy, No. 68 Cr. 468 (S.D.N.Y. 1970) transcript at 
1692-93 (as nodified), aff 1d sub. nan., United States v. Russo, 442 F.2d 498 
(2d Cir. 1971). ----

As used in this statute, a "trustee" is a person named as sudl in a 
legal document whose d:>ligation and function is to enter into investment and 
other business transactions for the role benefit of a [pension or welfare 
benefit] plan arrl its beneficiaries. I instruct you as a matter of law that 
if you find that was named as a trustee in a legal 
document which created or riDdifiea the Plan, then 
he/she was a trustee within the meaning of the statute. 

It is sufficient if you find that the defendant, , 
occupied any one of the above p:>sitions during the periOd C01Jered by the 
iooictrnent. It is not necessary that he/she have held an official p:>sition 
with the Plan or exercised the final authority o.rer the cperations of the 
Plan. It is sufficient if you (X)nclude that the defendant, 

, occupied any one of the above p:>sitions arrl either exercised 
~~...---~~~~ 

(X)ntrol, 
direct or iooirect, authorized or unauthorized, o.rer the Plan, or that 
he/she had actual or ostensible p::Mer to exercise influence o.rer the affairs 
of the Plan. United States v. Palmeri, supra at 630 F.2d 199-200: United 
States v. Friedland, supra at 660 F.2d 926. 
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GOVERNMENI''S RE(l{JESI'ED INSTRUCTICN 00. 5 

In order to oonvict the deferrlant you must not only f irrl beyorrl a 
reasonable doubt that the Plan was a employee 
[pension or welfare] benefit plan within the meaning of the statute arrl that 
the deferrlant occupied one of the p::>sitions mentioned cbove, but you must 
also firrl that on or .:bout each of the dates mentioned in the respective 
counts, the deferrlant, , unlawfully arrl knowingly 
received or s::>licited the sum of $ mentioned in the irrlictment 
as a fee, kickback, ccmnission, gift, money or a thing of value fran 

because of or with intent to be influenced with respect 
~~~~~·~~~ 

to his/her actions, decisions arrl other duties relating to questions arrl 
matters ooncerning the Plan, that is, (depositing or 
causing the dep::>sit of of the Plan's monies with the 
Bank of ) . 

It is sufficient if you determine that the deferrlant received the 
(thing of value) because of his/her actions, decisions or other duties 
relating to questions arrl matters ooncerning the Plan or that he/she 
received the (thing of value) with the intent to be influenced with respect 
to such action, decisions, or other duties. The phrase ''because of" in the 
irrlictment refers to graft arrl the phrase "with the intent to be influenced" 
refers to bribery. You need not oonclude that the deferrlant a:.mmitted both 
bribery arrl graft in order to oonvict him/her. You may elect as to \oklich 
way the crime was c.amnitted. 

Furthermore, you need not find that the deferrlant was actually 
influenced or took any specific action in regard to the (deposit of Plans 
furrls) [Plan matter] to firrl that he/she received the (things of value) 
because of his/her act ions, decisions, or other duties relating to the 
(dep::>sit of Plan funds) so long as sudl influence was the purpose of 
receiving the (thing of value). It is sufficient if you firrl that the 
deferrlant occupied any of the p:>sitions \oklich I have described to you arrl 
received the (thing of value) (1) because of that status, \oklich gave him/her 
at least ostensible PJWer to exercise influence OV'er Plan mattes or (2) with 
the purp::>se of exercising the influence he/she either actually or ostensibly 
had OV'er decisions regarding the Plan. United States v. Friedland, supra 
at 660 F.2d 926. 
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GOVERMttENr' S ~STED INSTROCTICN 00. 6 

You will find that the acts charged in this indictment are alleqed to 
have been done "unlawfully" and "knowingly." I instruct you that 
"unlawfully" means cx:>ntrary to law and that to do an act unlawfully means to 
intentionally do sanething which is cx:>ntrary to law. An act is "knowirgly" 
done, if done voluntarily and intentionally and not because of mistake, 
accident or other innocent reason. See United States v. Bedhr, 433 F.2d 
680, 684 (2d Cir. 1970) where the jury was also Charged Wl respect to 
"wilfully" that [a] n act is willful if it is done knowingly and 
deliberately. 
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9-135.000 29 U.S.C. §1001 ET SEQ.: EMPLOYEE RETIREMENT INCOME SECURITY ACT' 
OF 1974 (ERISA) 

This statute, enacted on September 4, 1974, is a canprehensive 
ccx:lification of Federal law pertaining to employee benefit plans (formerly 
pension, health and welfare and other fringe benefit funds). The Act is 
divided into four titles. The first sets forth the Congressional findings, 
definitions and coverage. The second, of primary interest here, contains 
provisions relating to benefit rights, regulations for operation of funds, 
reporting and disclosure requirements, vesting and funding requirements, 
fiduciary standards, and provisions for criminal and civil enforcement of 
these requirements. The third deals with revisions of the Internal Revenue 
Code and contains only one segment, that dealing with prohibited 
transactions, which may be useful as an enforcement tool. The final title 
creates a Pension Benefit Guaranty Corporation to provide termination 
insurance for all pension plans covered by the Act. 

9-135.010 Investigative Jurisdiction 

Investigative jurisdiction for criminal violations under the Act is 
assigned to the Department of Labor and the Federal Bureau of Investigation. 
Pursuant to a Memorandt.nn of Understanding entered into between the 
Departments of Justice and Labor the Federal Bureau of Investigation will 
investigate violations of 29 U.S.C. §1111 (prohibition against holding 
office in or being employed by a benefit plan after conviction of certain 
crimes) and 29 u.s.c. §1141 (use of fraud or force to interfere with benefit 
plan rights). The Department of Labor will investigate violations of 29 
u.s.c. §1131 (benefit plan reporting, disclosure, and retention of records 
by benefit plans) and of course has jurisdiction to investigate all civil 
violations. 

9-135.020 Supervisory Jurisdiction 

Supervisory jurisdiction over ERISA violations rests with the Labor 
Unit, Organized Crime and Racketeering Section. 

9-135.030 Nature of the Act 

The Act is basically civil in nature and is a reflection of Congress' 
desire to protect plan beneficiaries and participants by establishing much 
more comprehensive reporting and disclosure requirements than were 
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previously required. Moreover, Congress for the first time has granted the 
Secretary of Labor broad civil litigatinq authority to enforce and protect 
the riqhts of beneficiaries in Federal District Courts. The Act provides 
direct access to the Federal Courts by participants and beneficiaries. The 
Secretary is also given authority to intervene in any civil suit filed by 
beneficiaries under the Act. Further, ERISA preempts state law in the 
employee benefit plan area. 

9-135.040 Effect ERISA On Certain Title 18 Crimes 

It should be kept in mind that the criminal provisions of the Act took 
effect on January 1, 1975. Accordingly, all activities which took place 
prior to January 1, 1975, must be charged under the Welfare and Pension 
Plans Disclosure Act, 29 U.S.C. §301 et seq. Further, ERISA amends Sections 
§664, §1027 and §1954 to Title 18, United States Code, effective January 1, 
1975, to reflect changes in definitions and jurisdictional terms effected by 
the enactment of ERISA and the repeal of the Welfare and Pension Plans 
Disclosure Act (WPPDA) on that date. 

9-135.100 PROI'ECTION OF BENEFIT RIGHTS 

9-135.110 18 u.s.c. §1002 - Definitions 

This Section contains many other definitions but the following three 
are essential to providing jurisidiction, both under ERISA and 18 u.s.c. 
§664, §1027 and §1954. These definitions set forth those plans which are 
covered by the Act. 

A. The terms "employee welfare benefit plan" and "welfare plan" mean 
any plan, fund or program which was heretofore or is hereafter established 
or maintained by an employer or by an employee organization, or by both, to 
the extent that such plan, fund, or program was established or"'"Ts maintained 
for the purpose of providing for its participants or their beneficiaries, 
through the purchase of insurance or otherwise • (a) medical, 
surgical, or hospital care or benefits, or benefits in the event of 
sickness, accident, disability, death or unemployment, or vacation benefits, 
apprenticeship or other training programs, or daycare centers, scholarship 
funds, or prepaid legal services, or (b) any benefit described in 29 u.s.c. 
§186(c) (other than pensions on retirement or death, and insurance to 
provide such pensions). 

B. The terms "employee pension benefit plan" and "pension plan" mean 
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any plan, fund, or program which was heretofore or is hereafter established 
or maintained by an employer or by an employee organization, or by toth, to 
the extent that by its express terms or as a result o-r- surrounding 
circl.ITlstances such plan, fund or program . (a) provides retirement 
income to employees, or (b) results in a deferral of income by employees for 
periods extending to the termination of covered employment or beyond, 
regardless of the method of calculating the contributions made to the plan 
or the method of distributing benefits from the plan. 

C. '.Ihe term "employee benefit plan" or "plan" means an employee welfare 
benefit plan ~ an employee pension benefit plan ~ a plan which is toth an 
employee welfare benefit plan and an employee pension benefit plan. 

It should be noted that the definition of "employee welfare benefit 
plan" is much broader than that of the corresponding definition includes 
funds for vacation benefits, cpprenticeship and other training proqrams, day 
care centers, scholarship funds and prepaid legal services, all of which 
were not covered prior to January 1, 1975. Also, plans with less than 25 
participants are now covered. As new benefit plan purposes are crlded by 
Congress to 29 u.s.c. §186(c), dealing with benefit plans jointly 
administered by labor unions and employers, such benefit plans beoome 
subject to ERISA under 29 U.S.C. §1002( 1) (R). 

When an investigation is conducted involving various types of plans, 
care should be taken to check the regulations issued by the Secretary of 
Labor, pertaining to a specific type of plan to ensure that the Secretary, 
by regulation, has oot exempted the plan from certain requirements of the 
Act. For exarrple, the Department of Labor has taken the fOSition that 
certain welfare arrangements are not considered plans under ERISA. Multiple 
employer welfare arrangements (sometimes called multiple employer trusts) 
which do not involve collective bargaining arrangements with unions, present 
particular problems in determining whether a welfare benefit plan has been 
established. By regulation the term "employee benefit welfare plan" does 
not include group insurance if the sole functions of the employer are, 
without endorsing the program, to permit an insurer to publicize a program 
to employees, to collect premiums through payroll deductions, and to remit 
the premiums to the insurer, and the employer does not contribute premiums 
to the insurer or make a profit from the program. 29 C.P.R. §2501.3~ see 
also, l"X:>novan v. Dillingham, 688 F.2d 1367 (11th Cir. 1982)~ Cf. 29 U.S.C. 
§1144, as amended by Pub. L. 97-473, (1983). 

The Secretary of Labor also has the fOwer to classify by regulation 
certain deferred income arrangements as welfare benefit plans rather then 
pension benefit plans. 29 u.s.c. §1002(2)(b). For example, certain types 
of severance pay plans are classified by regulation as welfare rather than 
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pension plans. 29 C.F.R. §2510.3 (1981). 

9-135.120 29 u.s.c. §1003 - Coverage Exemptions 

Except as provided in 29 U.S.C. §1003{b) and in 29 U.S.C. §§1051, 1081 
and 1101 {relating to participation, vesting, fundinq and fiduciary 
responsibilities), ERISA applies to any employee benefit plan if it is 
established or maintained ••• {a) by an employer engaged in corrrnerce or in 
any industry or activity affecting collfTlerce; ~ {b) by an employee 
organization or organizations representing employees engaged in corrrnerce or 
in any industry or activity affecting CO!TITlerce; or {b) by both. '!he 
provisions of ERISA do not apply to any employee benefit plan where:-

A. Such plan is a governmental plan, as defined 29 U.S.C. §1002(32); 

B. Such plan is a dlurch plan, as defined in 29 U.S.C. §1002(33), with 
respect to which no election to be covered has been made under 26 U.S.C. 
§410{d); 

C. Such plan is maintained solely for the purpose of complying with 
applicable \'AJrkmen's compensation laws or unemployment compensation or 
disability insurance laws; 

D. Such plan is maintained outside of the United States primarily for 
the benefit of persons substantially all of whom are nonresident aliens; or 

E. Such plan is an excess benefit plan, as defined in 29 U.S.C. 
§1002(36), and is unfunded. 

The exemption from coverage of governmental plans is \'AJrthy of note. 
"Governmental plan" is defined at 29 U.S.C. §1002(32) and includes any plan 
maintained by the United States, any state or political subdivision or by 
any agency or instrumentality of these entities. It should also l::e noted 
that Parts 2 and 3 of the Act relating to participation, vesting and funding 
apply only to pension benefit funds. 

9-135.200 .REX;ULATORY PROJISICNS 

9-135.210 Reporting and Disclosure: 29 U.S.C. §§1021-1031 Part I 

'!his part contains all provisions pertaining to reports required to l::e 
filed with the Secretary of Labor, the information which must l::e contained 
therein, and the times for filing. The Administrator of each l::enefit plan 
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is required to provide each participant of the plan a surrrnary plan 
description and a description of the benefits provided by the plan. Ho/s!.~ 
also required to file summary and full plan descriptions with the Secretat'}1'"' 
of Labor, to file any changes in the plan when they occur, an annual report, 
and a termination report. 

Information required to be filed in the annual ree:>rt is mudl more 
detailed and canprehensive than that which was required under the WPPDA. 
For example, party-in-interest transactions are required to be reported in 
full. The Act also requires that the annual report be certified by an 
independent qualified public accountant and if it is a pension benefit plan, 
it must contain an actuarial report by an enrolled actuary. Both of these 
reports are made a part of the annual report and the CPA and actuary are 
subject to the fraud and false filing provisions found at 29 u.s.c. §1131 
and in 18 U.S.C. §1027. Information which must be contained in the annual 
report is spelled out in 29 u.s.c. §1023. 

Section 1027 of Title 29, United States Code, requires that all records 
necessary for verification of the annual report must be kept for 6 years. 
For example, remittance forms suhnitted by an employer are records required 
to be kept under 29 u.s.c. §1027. Falsification of such records by any 
person is a violation of 18 u.s.c. §1027. United States v. S & Vee Cartage, 
704 F.2d 914 (6th Cir. 1983). 

9-135.220 Participation and Vesting: 29 u.s.c. §§1051-1061 Part II 

This part applies only to pension benefit plans. It sets forth minimum 
requirements for participation in a benefit plan by an employee, how, when 
and to what extent an employee's rights and contributions vest, and survivor 
benefit requirements. It requires that employers keep accurate errployrnent 
records so that a plan participant and the Secretary can verify years of 
service accrued. These record-keeping requirements are not subject to the 
criminal misdemeanor reporting violations applicable to records and reports 
required in Part I, but are subject to the deprivation of rights by fraud, 
29 u.s.c. §1141, and to the false record violations found in 18 u.s.c. 
§1027. 
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9-135.230 Funding: 29 U.S.C. §1081-1086 (Part III) 

This part only applies to pension benefit plans. It requires that all 
pension plans subject to its coverage be funded according to specific 
standards. Failure to maintain records or falsification of records 
necessary to verify funding if done to defraud beneficiaries, may subject a 
person to the provisions of both 29 u.s.c. §1141 and 18 U.S.C. §1027. 

9-135.240 Fiduciary Responsibility: 29 u.s.c. §§1101-1114 (Part IV) 

This part applies to all benefit plans with c-ertain technical 
exceptions. It requires that all benefit plans be established and 
maintained by a written instn.unent, that all assets of the plan be held in 
trust and that the assets of a plan are never to inure to the benefit of an 
employer. It sets up and imposes fiduciary standards on all individuals who 
manage or control assets of a plan as well as setting forth liabilities for 
breach of fiduciary duties. 

29 u.s.c. §1106 contains a list of prohibited transactions which bar 
conflict of interest or party-in-interest deals involving fund assets. 
Violations of the prohibited transactions are subject to a five perc-ent 
excise tax and if not rorrected within an appropriate period of time to a 
100% tax. 

29 u.s.c. § 1111 bars individuals convicted of enumerated crimes from 
holding offic-e or being employed by a benefit plan and creates a misdemeanor 
for violations of its provision. This part also requires that all 
individuals who handle plan assets be bonded and provides a six-year statute 
of limitations for civil suits for breach of fiduciary duties. Persons who 
violate the record-keeping provi• ions in order to defraud beneficiaries are 
subject to 29 u.s.c. §1141. <;) 

9-135.250 Administration and Enforcement: 29 U.S.C. §§1131-1144 (Part V) 

This part contains two criminal provisions and provides for civil 
enforcement in federal court by a participant or beneficiary, and by the 
Secretary of Labor. It makes any employment benefit plan an entity which 
can sue or be sued and grants federal jurisdiction for civil cases under the 
Act regardless of the amount in controversy. 

It grants litigating authority to the Secretary of Labor, subject to 
the direction and control of the Attorney General. The Secretary is also 
granted very broad investigative authority. 
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9-135.251 Reporting and Disclosure Misdemeanor - 29 u.s.c. §1131 

29 U.S.C. §1131 provides that: 

Any person who willfully violates any provision of Part I of 
this subtitle, pertaining to reporting and disclosure, S?E..~ 
r ulation or order issued under an such revision, shall upon 
conviction be ined not rrore than 5,000 or imprisoned not rrore 
than ooe year, or lx>th: except that in the case of sudl viola
tion by a person not an individual, the fine imposed upon sudl 
person shall be a fine not exceeding $100,000. [emphasis a:ided] 

This section relates ooly to reporting and disclosure as required by 
the statute (29 U.S.C. §§1021-1031), or required by Department of Lahor 
regulation or order issued pursuant to tne statute. 

The gravamen of the offense is the willful anission to perform 
reporting or disclosure. Therefore, it should be noted, for exampl e, that 
breach of fiduciary duty in Title I of ERISA, without rrore, is not a crime 
under the section. 

Examples of violations include~ 

A. 'lbe anission or refusal to file with the Labor Department annual 
financial reports (5500 series), plan descriptions, summary plan 
descriptions (29 u.s.c. §1024); 

B. 'llle anission or refusal to publish Sl..D111\ary plan descriptions to 
participants (29 U.S.C. §1024); and 

c. 'lbe emission or refusal to furnish information concerning benefits 
to pension plan participants (29 u.s.c. §1025). 

See, e.g., United States v. Ibuchey, 79 Cr. 56 (D. Nebraska) (no 
reported q:>inion) which was the first prosecution under 29 U.S.C. §1131 for 
failure to provide a SUifltlary plan description and a statement of benefits to 
plan participants. 

Another type of violation under the section is the failure to maintain 
records from which reports and other required documents can be verified and 
checked (29 u.s.c. §1027). 

In this regard, see, United States v. Sante Nicolia, 79 Cr. 2045 
(E.O.N.Y.) (no reported""""opinion) where a guiltr plea was accepted for 
failure to maintain "accurate" records under a similar WPPDA provision oo 

FEBRUARY 8, 1984 
Ch. 135, p. 7 

1984 USAM (superseded)



UNITED STATES ATromEYS' MAfl.JAL 
TITLE 9-cRI:MINAL DIVISIOO 

the l::asis of facts indicating a falsification of records. G.lilty pleas to 
similar dlarges also have ~en accepted under 29 u.s.c. S1131. See, United 
States v. Koclanes, 81-40016-01 (S.D. Ill.). Note, l'x>wever, that l11 United 
States v. SUllivan, 618 F.2d 1290 (8th Cir. 1980) failure to maintain 
"accurate" records was found to ~ an inapprc.priate l::asis to charge 
falsificati<Xl. of a recon'I under the LMRDi\ (29 u.s.c. §439). 

The probable standard to pr0\1e the requisite mental state, "willful 
violation," in a violation of 29 u.s.c. §1131 is reckless disregard of the 
law by analogy to United States v. Budzanoski, 462 F.2d 443 (3rd Cir. 1972) 
(LMRDA leading case). See 29 u.s.c. S 1028 (available defense l::ased up:>n 
good faith reliance on regulation). 

The penalty for violating 29 u.s.c. S1131 is maximum imprisorunent up to 
1 year and $5,000 fine for an individual, or both. '!he fine for a oon
individual is $100,000. A conviction under 29 u.s.c. Sl 131 expressly tars 
the a:>nvicted individual fran service with an enployee ~nefit plan or as a 
consultant to the plan under 29 u.s.c. §1111 for five years following final 
convictioo or eoo of imprisonment. 

9-135.252 C.oercive Interference 

29 u.s.c. §1141 pr0\1ides that: 

It shall be unlawful to any person through the use of 
fraud, force, violence, or threats of the use of 
force or violence, to restrain, a:>erce, intimidate, 
or attenpt to restrain, a:>erce, or intimidate any 
participant or beneficiary for the purpose of 
interfering with or preventing the exercise of any 
right to whidl he is or may ~cane entitled under the 
plan, under the pr0\1isions regarding reporting, partic
ipation and vesting, funding or fiduciary stamards 
pr0\1ided by the Act, 29 U .s .c. S 1201, or the Welfare 
aoo Pension Plans Disclosure Act. Any person who will
fully violates this Section shall ~ fined $10,000 or 
imprisoned for not roore than one year, or both. 

29 u.s.c. S 1141 is the counterpart of 29 u.s.c. S530 which prooibits 
interference with a union ment>er's rights by force, violence or threats 
thereof. 29 u.s.c. S530 does not contain a fraud pr0\1ision am there is no 
law to pr0\1ide guidance for this pr0\1ision. However, it would cppear that 
anyone who willfully falsifies records pertaining to the funding, 
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participation or vesting requirements of a plan which would defraud a 
participant IS right to draw his/h~nefi ts r Or have them vest Will re in 
violation of this section. SO, too, will the enployer who willfully 
transfers or fires an employee for the purpose of defrauding that irrlividual 
of his/ Hepefit rights. Here again, care J'l'llSt re taken to spell rut in 
detail just which of the victim's rights or entitlements is the subject of 
the fraud. 

29 u.s.c. Sl 141 covers the exercise of any rights to which an employee 
benefit plan participant or beneficiary is or may becane entitled to under: 

A. '!he plan (plan agreement) , or 

B. ERISA, Title I (29 U.S.C. §§1001-1144), or 

C. 29 U.S.C. §1201 (IRS Procedures), or 

D. WPPDA. (29 u.s.c. §§301-309) a pre-January 1975 right. 

Despite the protection of WPPDA rights, it should re ooted that the 
actionable offense is limited to p:>St-January 1975, interference with such 
WPPDA rights. 

The gravamen of the offense is the actual or attenpted interference by 
any :person with e.~ercise of the above rights by means of the wil lful use of 
actual or threatened force or violence; or fraud. See, for example, the 
corrluct describe:'J in sample irrlictment, USAM 9-135.300, infra. 

A 29 U.S.C. §1141 conviction expressl y tars the oonvicted iooividual 
fran service with an atployee renefit plan or as a consultant to the plan 
urrler 29 u.s.c. §1111. 

9-135.300 SAMPIE INDICIMFNT 

A sarrple irrlictrnent illustrating 29 U.S.C. §1131 aoo §1141 charging 
language follows: 

The Graoo Jury Charges: 

Count Che 

On or about , in the District of , 
, being an crlmin1strator of an anployee renefit plan subject to 

-T...,..it......,l,_e_I_of the Errployee Retirement Incane Security Act of 1974, Title 29, 
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united States OXle, Sections §1001 et ~· did willfully fail to furnish to 
, a participant and benefICl.ary of said plan, a statement of 

.,.._-~---benefits accrued, as required by Section 1025(a) of the aforementioned Act. 

In violation of Title 29, United States OXle, Sections §1025(a) and 
§1131. 

Count Two 

en or about , in , did 
willfully and knowingly fail to make, keep and maintain records of the 

[Plan] in sufficient detail so as to accurately explain and 
verify the necessary information and data required to be filed with the 
Secretary of Labor, by the [Plan], and employee welfare 
benefit plan subject to the provisions of Title I of the Employee Retirement 
Income Security Act of 1974; in that he/, ~~ crlninistrator of the plan [for 
example] failed to record a f 5p'"Nyment made by 
into the receipts ledger and bank deposit 

~~~~~--,--_,~ 

l:xx:>ks, reflecting 
payment to the Plan; all in violation of Title 29, United States OXle, 
Sections 1027 and 1131. 

Count Three 

en or about , in , , defendant, 
willfully did restrain, coerce, and intimidate, attempt to restrain, coerce 
and intimidate, and cause to be restrained, coerced and intimidated, through 
the use of fraud, force and violence and the threat of the use of force and 
violence, a participant and beneficiary of the [Name of the Plan] for the 
purpase of interfering with and preventing the exercise of rights to which 
he/sW~ and may have become entitled under the Plan and Title I of the 
EnfPloyee Retirement Income Security Act of 1974, as emended, that is: the 
defendant in his/h g;?mnunications with the beneficiary [for example] 
misrepresented the'

1

ambunt of retirement benefits then due and owing to the 
beneficiary and accompanied such misrepresentation with threats of violence 
to his person. 

In violation of Title 29, United States OXle, Section 1141 and Title 
18, United States Code, Section 2. 

9-135 .400 PLAN TERMINATICN: PENSICN BENEFIT GUARANTY OORPORATICN: 29 
u.s.c. §§1301-1381 

The Act creates this public corporation to insure pension benefits. It 
is authorized to charge premiums and to provide benefits upon failure or 
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termination of pension plans. While the oorporation is granted broad 
investigative and litigative authority only that provision which requires 
the corporation to furnish information of criminal misoonduct to the 
Department of Justice is worthy of note. 
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9-136.000 29 U.S.C. §439 AND 18 U.S.C. §1027: LABOR REPORI'I~ AND 
RECORD KEEPIOO 

9-136.010 Investigative Jurisdiction: 29 U.S.C. §439 

See USAM 9-136.100--9-136.160 

The Menoraooum of uooerstaooing of February 19, 1960, between the 
Secretary of Labor a00 the Attorney General delegates investigative author
ity with respect to labor reporting prOV'isions (29 u.s.c. §§431-441) to the 
United States Department of Labor. The Mem:>raooum of uooerstaroing does not 
exist for the benefit of {X>tential or actual defeooants aoo has no 
restrictive effect on a graoo jury investigation concerning {X>ss.ible 
errbezzlement of 1.B1ion funds. In re Grand Jury Sl.bpoena Upon Local 806, 
Teamsters, 384 F. Supp. 1304 (E.D. N.Y. 1974). 

The Act furnishes the Department of Labor with broad investigatory 
a00 visitorial µJWers when "necessary" to determine whether any person has 
or is ct>out to violate the Act. 29 u.s.c. §521. The Lct>or Department's 
administrative sl.bpoena µJWer does not depeoo on the existence of reasonable 
or prcbable cause. See Wirtz v. Teamsters Local 197, 218 F. Supp. 885 (D. 
Conn.), aff'd, 321 F-:20 445 (2d Cir. 1963)~ United States v • .Budzanoski, 
462 F. 2d 443, 451 ( 3d Cir. 1972) • While the LabOr Department may use this 
authority in order to maintain civil actions for injunctive aoo other appro
priate relief with respect to reporting violations (29 u.s.c. §440), evi
dence gathered during the course of such investigations arrl which warrant 
consideration for criminal prosecution under the Act or other Federal law 
must be furnished to the Department of Justice. 29 u .s:C. §527. 

Where a Labor Department investigation which has been coooucted to 
discover whether a reporting or record-keeping violation has occurred simul
taneously develops an arbezzlement based on the same factual situation, 
reinvestigation of the arbezzlement by the Federal Bureau of Investigation 
can result in unnecessary expense aoo duplication of function. This situ
ation may also result in practical difficulties with respect to the produc
tion of witness statements under 18 u.s.c. §3500 a00 in regard to crlmissions 
aoo confessions by the accused. Depeooing on the facts of a given case arrl 
the stage of a particular investigation, therefore, the U.S. Attorney smuld 
determine the best method of achieving successful canpletion of the case. 
For example, if the parallel arbezzlement case has been sl.bstantially 
canpleted as the result of the reporting investigation, the Department of 
Lei:>or may be authorized to canplete the arbezzlement investigation. On the 
other ham, if fresh investigation which does not parallel the reporting 
violation is necessary, the Federal Bureau of Investigation smuld be 
assigned to the arbezzlement matter. 
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9-136.020 Investigative Jurisdiction--18 U.S.C. §1027 

By a Merroramum of Understaming dated February 9, 1975, between the 
Secretary of Labor am the Attorney General, criminal matters arising under 
18 u.s.c. §1027 are investigated by the Federal Bureau of Investigation. 
The Merroramum permits different arrangements to be made by the Department 
of Justice am Labor on a case-by-case basis. 

However, effective October 12, 1984, the Labor Department may also 
investigate criminal violations related to the regulation of employee 
pension am welfare plans which are subject to Title I of the Employee 
Retirement Incane Security Act (29 u.s.c. §§1001-1144) without further 
delegation of investigative authority by the Justice Department. 29 U.S.C. 
§1136, as amerrled by the Canprehensive Crime Control Act of 1984, §805. 
Therefore, Labor Department investigators now have the statutory authority 
to investigate violations of 18 U.S.C. §1027 which they formerly exercised 
on a case-by-case basis under the 1975 Merroramurn of Understaming. Because 
the FBI am the Department of Labor have concurrent jurisdiction in these 
cases, each investigative agency should notify the appropriate U.S. 
Attorney's office or Organized Crime am Racketeering Section Strike Force 
at the earliest ?'.)ssible stage of an investigation. Such investigations 
should be closely monitored to avoid duplication of investigative effort. 

9-136.030 Supervisory Jurisdiction 

Questions in regard to the labor rep:>rting arrl record-keeping statutes 
should be directed to the Labor Unit of the Organized Crime arrl Racketeering 
Section, Criminal Division. 

9-136. 100 RECORD-KEEPIN3 AND REPORI'IN3 VIOIATICNS UNDER IAOOR ~AGEMENI' 

REPORI'IN3 AND DISCLOSURE Acr OF 1959 (LMRDA) 29 U.S.C. §439 

The Congressional p'.)licy which is evident both in the statutory scheme 
am the legislative history of the LMRDA is that of self-help on the part of 
better informed labor organization merrbers. It was thought that the 
menbers, with information in ham, could prevent questionable practices in 
the first instance, call their leaders to account through the electoral 
process (which is also protected under 29 u.s.c. §481 et~·> if necessary, 
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or ultimately recover damages an1 secure other cppropriate relief in the 
courts for breaches of fiduciary duty l.lOOer 29 u.s.c. S501 (b). '1he 
integrity of the informational process, l'x>wever, is supported by criminal 
penalties. 

29 u.s.c. S439(a) covers failure to a:rnply with duties i.np)sed by the 
reportirg subchapter (29 u.s.c. §§431-441) listed in USAM 9-136.110 infra. 

9-136.110 Duties Imposed by 29 u.s.c. S439(a) 

9-136.111 Initial Information Report 

Every labor organization rust file with the Department of Labor an 
initial information report (IM-1). 29 u.s.c. S431 (a). '!he report must 
include information pertaining to the dues, ment>ership qualifications, 
meetings, elections, collective bargaining, strikes, participation in 
benefit plans, an1 other organizational data. '!he LM-1 is filed with a copy 
of the union's o:>nstitution arrl bylaws within 90 days after the union first 
becomes subject to the Act, e.g., election of pr011isional officers. 
29 u.s.c. §437(a). '!he President an1 Treasurer, or CX)['resporrling principal 
officers, are personally responsible for filing as signers of the reports. 
29 u.s.c. §439{d). Changes in information are reported annually in the 
financial report (IM-2). 

9-136.112 Annual Financial Reports 

Every labor organization llllSt file with the Department of Labor an 
annual financial report (u+-2). 29 u.s.c. §431 (b). '!he report I11.1St include 
inf ormaticn pertainirg to: 

A. Assets arrl liabilities at beginnirg arrl errl of fiscal years. 

B. All receipts arrl their sources. 

C. Salaries, allowances am disbursements (direct an1 indirect) to any 
officer, arrl to any enployee ~ose receipts ~ere $10,000 or nore during the 
fiscal year. 

D. I.Dans (direct arrl indirect) to any officer, enployee or ment>er in 
amounts of $250 or nore to each during fiscal year. Note: IDans to 
officers arrl enployees may oot exceed $2,000 total indebtedness en the part 
of any individual under criminal penalty. 29 u.s.c. §503(a). 
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E. Loans (direct arrl iooirect) to any business enterprise. '!his should 
not be confused with loans to the labor organization fran employers 
prohibited by 29 u.s.c. s186. -

F. All other disbursements by the organization oot excluded by Labor 
Department regulation. 

The LM-2 is filed within 90 days after the close of the labor organization's 
fiscal year. 29 u.s.c. §437 (b). 'lhe required time of filing begins the 
period applicable for the statute of limitations. 'lherefore, the reporting 
statutes may be useful prosecutive devices where a misapplication of 
organization fuoos in violation of 29 u.s.c. §501(c) is already time l:Brred, 
but the statute of limitations for an accompanying reporting violation has 
not yet run. 'lhe President arrl Treasurer, or oorrespoooing principal 
officers, are personally responsible for filing as signers of the report. 
29 u.s.c. §439(d). A simplified financial report (LM-3) may be filed by 
labor organization with annual receipt urx'ler $30,000. 'lhe report must 
reflect cash flow CNer organization's fiscal year rather than any p:irticular 
accounting method. 

9-136.113 Availability Of Reports To Members 

Every labor organization must make available to rrertbers information 
required to be oontained in the initial information report (LM-1) or the 
annual financial reports (LM-2 or LM-3). 29 u.s.c. §431(c). 'lhe willful 
failure to oomply with ment>ers' requests for such information (usually a 
copy of the report itself) should oot be oonfused with the failure of the 
organization arrl its officers to permit rrent>ers, for just cause, to examine 
the urx'lerlying rooks, records am accounts necessary to verify such reports. 
The latter is redressed by civil action ooly. 29 u.s.c. §431 ( c). In any 
event, the merrber may obtain oopies of organization reports fran the 
Department of Labor at Washington, D.C. or at its Regional Offices. 
29 u.s.c. §435. 

9-136.114 Reports Of Financial Transactions By Labor Personnel 

Officers arrl employees of labor organizations must report certain 
transactions to the Department of Labor in financial report LM-30. 
29 u.s.c. §432(a). '!he LM-30 is filed annually within 90 days after close 
of the individual's fiscal year in which the transaction occurred. 
29 u.s.c. §437(b). Exclusively clerical arrl custodial employees need oot 
file. 29 u.s.c. §432(a). Filing is required ooly where the office or 
employee or his/h~iate family held financial interest or engaged in 
financial transactions with: 
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. /her . . . A. Any enp 1 oyer wh ose emp 1 oyees his organ1zat1on represents or is 
actively seeking Wi represent. Benefits received as a bJna fide employee 
and goods or serv~ p..Irchased in the regular oourse of business at market 
prices are excluded. 29 u.s.c. §432(a)(1), (2), (5). 

B. Any business a substantial part of which oonsists of dealing with 
the business of an enployer (whose enployees his /ib labor organization 
represents or is actively seekiDJ to represent. 29 u.s.I ~("'S432(a) ( 3). 

her 
c. Any rosiness any part of which ronsists of dealing with hi s/ labor 

organization. 29 u.s.c. §432(a)(4). 

D. Payments or other things of value received from any employer or a 
labor relations oonsultant to an employer by the individual or hisAiumediate 
family are required to be reported subject to the exeptions l~na in 
29 u.s.c. S186(c). 29 u.s.c. S432(a)(6). Note: Although 29 u.s.c. 
S186(c)( 1) excludes enployer payments to employees whose established duties 
include acting cpenly for such employer in labor relations or who ~rfonn 
services for such enployer, tmion officers who are also employees of labor 
relations oonsultant finns may rr:>t avoid disclosure of payments received by 
them by way of this exception. Independently rontracted labor oonsultants 
stand in a different category fran the employers ma.king payments to their 
regular enployees under 29 u.s.c. S 186( c) ( 1). United States v. Mccarthy, 
300 F. Supp. 716, 720-721, aff'd, 422 F.2d 160, 164 (2d cir. 1970). 

Income from or transactions in stocks, bonds, and securities need not 
be reported if part of tona fide investments in securities traded on an 
exchange registered under the Secur1t1es Exchange Act of 1934, shares 
subject to Investment Conpany Act of 1940, or securities subject to the 
Public Utility lblding Corrpany Act of 1935. 29 u.s.c. S432(b). Other 
income from or tx>ldings of securities not described tmder this exclusion are 
not required by the Department of Labor to be reported if unrelated to the 
individual's status as a labor organization and insubstantial (transaction 
under $1,000 or income under $100). See, Fonn LM-30 instructions. 

No attorney in good standing is required to include in the LM-30 report 
any information lawfully carmunicated to him/hby~y client in the oourse of 
a legitimate attorney-client relationship. 112§ u.s.c. §434. Under LMRDA, 
independently rontracted legal oounsel for labor organizations also fall 
within the definition of employee. 29 u.s.c. S402(f). For a discussion of 
the Fifth Amerrlment privilege, see, United States v. r-rcarthy, supra and 
USAM 9-136.120. 
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9-136.115 Reports Of Financial Transactions By Enployers 

E)rq?loyers nust report certain transactions to the Department of Labor 
on an annual financial report (LM-10}. 29 u.s.c. §433(a}. '!he L~10 is 
filed within 90 days after close of employer's fiscal year in \rthich the 
transactions occurred. 29 u.s.c. §437 (b}. Associations of employers also 
must file. See 29 u.s.c. §402(e}. '!he President arrl Treasurer or 
corresponding persons authorized to perform principal executive functions of 
the errployer are personally res1.X>fl5ibile for the filing of L~10 reports arrl 
for any statement in the report they know to l:e false as signers of the 
report. 29 u.s.c. §433(a} and §439(d}. 

. _/ he. r . 
A. An emp 1 oyer or hi~ agent must report a promise, agreement, 1 oan, or 

payment, directly or indirectly, or noney or other thing of value (including 
reirrt:>ursed expenses} to any lalx>r organization, or to any officer, employee, 
or other representative of a lalx>r organization. Payments arrl loans by 
banks, insurance oompanies, arrl other credit institutions need not l:e 
reported. 29 u.s.c. S433(a} ( 1} (A}. Also excluded are p:iyments exempted 
from criminal liability under 29 u.s.c. §186(c}, i.e., dues dleck offs, lx>na 
fide corrpensation for services, sales of cxmrodities in the regular course 
of business, etc. 29 u.s.c. §433(a} ( 1} (B}. Payments to persons in the 
categories listed in 29 u.s.c. §433(a} ( 1} may also subject the employer to 
criminal liability provided the p:iyee is also (a) a representative of the 
enployer's own errployees; or (b} a labor organization or officer or employee 
of a labor organization which \>K>Uld at least crlmit the errployer's own 
errployees to merrbership; or (c} an officer or employee of any Ur1ion \rthom the 
enployer inteoos to bribe. 29 u.s.c. §186(a}( 1, 2, arrl 4}. See discussion 
of United States v. McCarthy, supra in USAM 9-136.120. 

B. An ·sj her-employer or hi agent must report a p:iyment to hi .i her-employees in . 
order to persuade other employees to exercise or oot exerci e, or as the 
manner of exercising, their right to organize arrl b3.rgain oollectively 
(e.g., anti-union carmittees}. 29 u.s.c. S433(a}(2} requires the disclosure 
of a p:iyment made criminal by 29 u.s.c. §186(a}(3}. See, United States v. 
McCat: thy, supra aoo USAM 9-7 4. 6 30. Reporting of the p:iyment is rot 
required, however, if the employer has already disclosed the persuader 
payment to hisj <Jther employees. 29 

1
u.s.c. §433(a} ( 2}. 

ner 
C. An enployer or his agent must report any expeooiture for the 

purpose of interfering with is/~em:J.loyees right to organize arrl b3.rgain 
collectively in a nanner which ' tifild also l:e an employer unfair labor 
practice under 29 u.s.c. §157 aoo §158(a}. 29 u.s.c. §433(a} ( 3} aoo (g}. 
29 u.s.c. §433(f} provides that oothing in 29 u.s.c. §433 shall l:e oonstrued 
as ameooing or rrodifying rights protected by the so-called "free speech 
clause" oontained in 29 u.s.c. §158(c}. See, 29 C.F.R. §405.7. 
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D. Mi employer or his/ bffnt must report any expenditure for the 
purpose of obtaining information concerning the activities of employees oc 
of a labor organization in ronnection with a labor dispute involving the 
employer. 29 u.s.c. S433(a)(3). Expenditures for information gathered 
solely for use in conjunction with crlrninistrative and arbitral proceedings 
or criminal and civil litigation are expressly excluded from disclosure. 
29 u.s.c. S433(a)(3). Labor dispute is specifically defined by the Act. 
29 u.s.c. S402(g). 

. E. Mi emp 1 oyer or his /her <:gent must report an agreement oc arrangement 
with a labor relations ronsultant for the purpose of persuading employees 
with respect to the exercise or non-exercise of their right to organize and 
bargain collectively. 29 u.s.c. S433(a) (4). Although the persuader 
activity may be protected speech under 29 u.s.c. S158(c), it still must be 
reported. Wirtz v. Fowler, supra. Labor relations consultant is 
specifically defined in 29 u.s.c. S402(m). 

F. Mi employer or his/ ~fnt must report an agreement or arrangement 
with a labor relations consultant for the purpose of obtaining information 
concerning the activities of employees or of labor organizations in 
connection with a labor dispute. 29 u.s.c. S433(a) (4). Information 
gathered for litigation is again excluded fran disclosure • 

G. . j her-Mi employer or his <:gent must report any payment pursuant to the 
agreements required to be reported as described in the preceding two 
paragraphs. 29 u.s.c. S433(a)(5). 

Note: care should be taken to sufficiently allege which of the 
particular kinds of transactions or payments were not reported. In United 
States v. Heinze, 361 F. Supp. 46, 56 (D. Del. 1973), a rorporate treasurer 
was dlarged with having aided and abetted the employee rorporation in having 
failed to file a report under 29 u.s.c. S433(a) showing payments to a labor 
relations consultant. '!he count was dismissed for failure to apprise the 
defendant of which of the "four different and distinct payments" were 
charged under 29 u.s.c. §433. Although 01ly 29 u.s.c. §433(a)(5) speaks of 
"payments" to "labor relations consultants", the possible factual 
overlapping of "expenditures" to be disclosed under 29 u.s.c. S433(a)(3) and 
payments pursuant to "aqreements" under 29 U.S.C. S433(a)(4) and (a)(5) 
calls for specificity. 

9-136.116 Reports Of Agreements By Consultants 

Labor relations ronsultants must periodically report to the Department 
of Labor certain agreements and arrangements with ent>loyers 01 Form LM-20. 
29 u.s.c. §433(b). '!he LM-20 report is filed within 30 days after entering 
into the agreement or arrangement. 29 u.s.c. S433(b). 'Ihe President and 
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Treasurer or oorresponding officer of a oonsultant firm are personally 
responsible for filing such reports and for any statement in the report 
which he/s"f1~ to be false as a signer of the report. 29 u.s.c. S439(d). 

Specific terms and oonditions of agreements must be reported where an 
object is to: 

A. Persuade employees in respect to the exercise or non-exercise of 
their right to organize and bargain collectively, or 

B. Cl:>tain information for enployers ooncerning enployee or labor 
organization activities in oonnection with a dispute. Information gathered 
solely for litigation is excluded. 29 u.s.c. §433(b). 

9-136.117 Reports Of Receipts And Disbursements By Consultants 

Labor relations oonsultants must file with the Labor Department annual 
reports of receipts and disbursements made pursuant to the above persuader 
or informational agreements and arrangements on Form LM-21. 29 u.s.c. 
S433(b). 'Ille LM-21 report is filed within 90 days after close of the fiscal 
year in which payments were made under such agreements and arrangements. 
29 u.s.c. §437(b). 

The following are exemptions from reporting requirements for tx:>th 
periodic and annual reports by consultants: 

A. Persons not parties to the agreements or arrangements need oot 
report. 29 u.s.c. S433(d). 'Ihe Labor Department takes the view that 
persons who have undertaken activities at the behest of another with 
knowledge er reason to believe· that the ~rk is undertaken as the result of 
an agreement or arrangement with an employer are "indirect parties" required 
to file. 29 C.F .R. §406. 1 (d). 

B. Persons who only give or agree to give crlvice to employers need oot 
report. 29 u.s.c. S433(c). But, 29 u.s.c. subsection 433(b)(A) expressly 
requires the disclosure of receipts from employers on account of labor 
relations advice or services. 

'Ille Fourth Circuit has held that the statutes require the reporting by 
an attorney of all incane and expenditures from all employ2r clients in 
connection with labor relatloo's crlvice and services if the attorney has 
acted or received a'ly payment as a persucrler from any employer during the 
reporting period. D::>uglas v. Wirtz, 353 F.2d 30, 32 (4th Cir. 1965). 'Ille 
Fifth Circuit on the other hand has oonfined disclosure to receipts from 
only those employers for whom the attorney performed persuader activity, 
expressly declining to follow the Fourth Circuit holding. See also, Price 
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v. Wirtz, 412 F.2d 647 (5th Cir. 1969), reversinq in part, Wirtz v. Fbwler, 
372 F.2d 315 (5th Cir. 1966). 

C. Persons who cnl~ represent or agree to represent an employer refore 
courts and administrative bodies in labor matters need not report. 
29 u.s.c. §433(c). 

D. Persons who only negotiate or agree to negotiate for an employer in 
collective bargainirg need not report. 29 U.S.C. §433(c). 

E. Regular officers or errployees of an employer in oonnection with 
services rendered as such regular officer, supervisor, or employee need oot 
report. 29 u.s.c. §433(e). 

F. Attorneys need oot report CX>m11unications oovered by a legitimate 
attorney client relationship. 29 u.s.c. §434. 29 u.s.c. §434 has reen held 
not to preclude the filing of a report, but may re invoked only as to 
specific information oontained in the report. Activities oot covered with 
confidentiality of the attorney-client privilege include the name of the 
client, the receipt and fees pursuant to the arrangements and the general 
nature of activities oo rehalf of the employer-clients. Wirtz v. Fbwler, 
supra, 372 F.2d 333. 

9-136.118 Surety Company Reports 

Surety o:>mpanies must file with the Labor Department annual reports 
describing fidelity oond experience for employees and fiduciaries of labor 
organization and errployee renefit plans oo Form S-1. 29 u.s.c. §441. S-1 
reports are filed within 150 days after close of surety's fiscal year. 
Labor Department regulation specifically extends the time for filing reyond 
the statutory requirement of 90 days. 29 u.s.c. §441 and §437(b); 29 C.F.R. 
§409.3. 

Disclosure is required of losses reported by the following 
organizations under ooth oontracts of faithful discharge (less than criminal 
culpability) and under "honesty" oontracts (involving losses by reason of 
acts of fraud and dishonesty) oo the part of: 

A. Officers, agents, stewards, representatives and employees who 
handle funds and other property of labor organizations (or trusts in which a 
labor organization is interested), provided the union's assets and annual 
receipts exceed $5,000 in value. 29 u.s.c. §502. 

B. Fiduciaries and persons who handle funds or other property of an 
employee renefit plan after January 1, 1975. See, 29 u.s.c. §1112 for 
ooverage limitations. 
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c. Administrators, officers and employees who handle funds or other 
property of employee pension or welfare benefit plans prior to January 1, 
1975. See 29 u.s.c. S308(d) for coverage limitations. 

9-136.119 Maintenance Of Records From Which Reports Are Prepared 

Every person or organization required to file any of the above reports 
must maintain records co the matters required to be reported for five years 
after the filing of such reports. 29 u.s.c. §436. "Persons" includes ooth 
the collective and corporate entities required to file and individual 
signers of the reports. See 29 u.s.c. S439(d). United States v. a:tley, 
509 F.2d 667, 672, n. 8 (2d Cir. 1975). United States v. Outtenden, 530 
F.2d 41 (5th Cir. 1976). Labor organization records in particular must be 
kept available for examination by members pursuant to civil action (see 
29 u.s.c. §431 (c)) and by Labor Department compliance officers (see 
29 u.s.c. §521). 'lbe location of labor organization records is specifically 
required to be reported co Form LM-2 and is attested to by the signatures of 
the President and Treasurer. 'Ibis information can be helpful in 01Tercoming 
the defense by such persons that such records are in fact maintained under 
the control of counsel, accountants and other persons co whom they argue 
reliance. See~' In~ Vankoughnet, 184 F. Supp. 819 (E.D. Mich. 1960), 
in regard to service of process co labor organization custodians. 

Records required to be maintained must provide in sufficient detail 
necessary basic information and data fran which the reports filed may be 
verified, explained or clarified, and checked for accuracy and completeness. 
Specifically included in this category by the statute are vouchers, 
worksheets, receipts and applicable resolutions. 29 u.s.c. S436. Although 
29 u.s.c. §436 has been said not to prescribe a partiGular form of 
bookkeeping system for labor organizations, the system crlopted by the union 
is minimally required to maintain: 

A. Accurate, contemporaneous records reflecting all union receipts and 
disbursements (e.g., checks arxi vouchers), 

B. Supporting docl.llllents reflecting the entry of transactions into the 
union's accounts and their reproduction into the annual financial statements 
(e.g., receipt and disbursement journals): and 

C. Any interim annual financial records that can serve to check that 
annual report (e.g., audit records). United States v. Budzanoski, 462 F.2d 
443, 450 (3rd Cir. 1972). 

Proof of what records are in fact required to be maintained may ex>nsist 
of the use of Labor Department expert witnesses charged with the 
administration of the Act. Budzanoski, supra, at 331 F. Supp. 1201, 1205 
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and 1207 (W.D. Pa. 1971). It can be argued further that 29 u.s.c. §436 
inposes on unions and their officers the duty to create and preserve 
required records. 29 u.s.c. S436 set forth a duty to "maintain • • • and 
keep . • . available" these records. Maintain can be variously defined to 
include not only to continue or keep in existence, but to begin or conmence 
as well. BLACK'S I»l DICTIOOARY (4th E)j. 1951). 'lb construe the word 
maintain as meaning only the preservation of existing records would defeat 
the purpose of the Act which is to give anyone reviewing the records an 
accurate picture of all financial operations the union has undertaken. 
Budzanoski, supra, at 462 F.2d 450. ~ also, united States v. Olittenden, 
supra. 

'!be provisions of 29 u.s.c. S436 and §439( a), however, do not punish 
the failure to keep "accurate" records, merely the failure to maintain 
records at all. In United States v. Sullivan, 618 F.2d 1290, 1298 (8th Cir. 
1980), the Court rejected the Government 1s argument that false entries in a 
union's strike expense journal equated to a failure to make and preserve any 
record whatsoever of strike expenses. Falsification of union records should 
be confined under 29 u.s.c. §439(c). See USAM 9-136.150. 

9-136.120 Fifth Amendment Privilege 

In United States v. McCarthy, 298 F. Supp. 561 (S.D. N.Y. 1969), ~
trial notions denied, 300 F. Supp. 716, aff 'd on other grounds, 442 F.2d 160 
(2d Cir. 1970), appeal dismissed, 398 U.S.-946, McCarthy was ooth an 
employee of a labor organ1zat1on and the secretary-treasurer of a labor 
relations consultant firm. During the period of time in which he received a 
salary from the consultant firm, a partner in the consultant firm worked for 
errq::>loyers who dealt with McCarthy's union. McCarthy, supra, at 298 F. 
Supp. 562. McCarthy was subsequently charged with receiving payments from 
an employer through a labor consultant in violation of 29 u.s.c. §186 and 
failinq to file a report under 29 u.s.c. §439 and §432, disclosing payments 
received from a labor relations consultant to an employer. See 29 u.s.c. 
§432(a)(6). 

In dismissing the failure to file counts, the District Court concluded 
that the reporting requirements of 29 u.s.c. §432 were aimed at "a group 
inherently suspect of criminal activities" and that their "central object" 
was to compel disclosures from which the target union officers would face 
real and appreciable hazards of self-incrimination. McCarthy, £f£ra, 298 F. 
Supp. 566. Accordingly, the court held that for union o icers like 
McCarthy, the Fifth Amendment privilege provides a full defense to 
prosecution for failure to file citing Marchetti v. United States, 390 U.5. 
39 ( 1968). 
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In so oolding I the District Court rejected the Government Is argl.D'lent 
that 29 u.s.c. §432 is broader than 29 u.s.c. S 186 arrl requires the 
reporting of innocent conduct which cannot subject the officer of 
prosecution (e.g., the receipt of payments fran enployers whose enployees 
have no representative relationship with the officer's l.D'lion arrl which are 
made without the specific intent to bribe the officer). The Court of 
Appeals, Second Circuit, subsequently expressed ooubt as to whether McCarthy 
would have risked incriminating himself urrler 29 u.s.c. §186 by reporting in 
that none of the consultant's clients had rontracts with Ma:arthy's 1.D1ion 
[arrl no bribery urrler 29 u.s.c. S186(a) (4) was cpparent; ed.]. McCarthy, 
supra, at 422 F .2d 163. 'lb date no reported decision has tested either the 
District Court's oolding in the light of suooequent refinements of the 
Marchetti-Grosso doctrine, see, ~' California v. Byers, 402 U.S. 424 
( 1971), or the non-criminal conduct alluded to by the Second Circuit. 
Likewise, no subsequent litigation has tested whether enployers as well as 

middle, union officers am consultant ~ are within the class of tl'x>se 
persons "inherently suspect" of criminal activities. 

McCarthy was ronvicted, oowever, of failing to disclose payments fran a 
labor ronsultant in an officer report later filed with the Labor Department. 
McCarthy's self-incrimination privilege was held not to preclude prosecution 
for filing a false report or failing to disclose a material fact under 29 
U .s.c. §439 (b). 'ifie District Court maintained that filing waived the 
privilege as to details. McCarthy, supra, at 298 F. Supp. 567. The Secorrl 
Circuit went further to express ooubts as to existence of the privilege, Id. 
See USAM 9-136. 140 (False Reports) • -

9-136.130 Willfulness 

A showing of willfulness under 29 u.s.c. S439(a) requires only that the 
deferrlant acted in reckless disregard of the law, oot that ~dlwowingly 
violated the statute or acted with evil intent or tad 11Dtive. Un:it~States 
v. Bl.rlzanoski, supra, at 331 F. Supp. 1205 arrl 462 F.2d 452. The statutory 
purpose underlying the false record provisions of 29 u.s.c. §439(c) arrl the 
record-keeping provisons of 29 u.s.c. §439(a) are identical. The fiduciary 
duty of union officers toward nenbers to abstain fran making false entries 
in the union tooks am records upon which annual reports deperrl, for 
exanple, should not b:! diminished by i;:ermitting any lesser starrlard of CB.re 
by sudl. officers in their preserving those tooks arrl records. In the only 
published q;>inion for a prosecution for failing to maintain 1.D1ion records, 
the Second Circuit has said that the elenent of willfulness is suff iciently/h 
established by proof either that the officer-deferrlant either knew of his er 
fiduciary responsibilities in general arrl the record-keeping requirement in 
particular arrl ignored them, or consciously avoided learning of them. 
United States v. Ottley, supra, at 509 F.2d 673. 
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It should l:e ooted that while the record-keeping requirements for tax 
purposes may differ from those required by the Act, the exclusion of defense 
evidence indicating the Internal Revenue Service's cpproval of existing 
record-keeping has teen held to l:e error where, "in close-case", intent was 
the chief issue before the jury. Ottley, supra, at 509 F.2d 674. 

Indicia of willfulness in respect to recordkeeping may include: 

A. Prior adnonitions by labor a::impliance officers am others dlarged 
with administration of the Act. 

B. Signature of union officer on LM-1 report which spells oot the 
record-keeping requirements above the signature am contains a statement 
that the signatory has verified information oontained in the report. See, 
United States v. Bath, 504 F.2d 456, 460 (10th Cir. 1974). -

c. Entries in union minutes am records pertaining to record-keeping 
requirements. United States v. Ottley, supra, at 509 F.2d 673. 

D. Attendance at labor organization seminars, conferences, etc., where 
requirements of Act were discussed. 

E. Prior rompliance with record-keeping requirements for previously 
filed reports. 

9-136.140 29 u.s.c. §439(b): False Statements And Qnissions Of Material 
Fact In Filed Reports And IX>cuments 

Criminal responsibility is oot limited to those who i;hysically prepare 
the reports or to the oollective entities in whose name reports are 
prepared. '!be signer of an organization report is personally responsible 
for knowingly false statements contained if hej5T:,~ 

A. A labor organization officer signing under 29 u.s.c. §431; or 

B. An employer officer signing under 29 u.s.c. §433; or 

C. A labor relations oonsultant signing under 29 u.s.c. §433, 29 
u.s.c. §439(d). 

Both affirmatively false statements am anissions of material fact 
which render the information oontained in the reports false, misleading am 
incomplete are covered. 
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9-136.141 Materiality 

'!'he issue of whether the fact represented or anitted in a report is a 
material fact is for the Court to decide rather than the jury. United 
States v. Franco, 434 F.2d 956, 961 (6th Cir. 1970). Under general 
principles of law, a fact is material if "its existence or non-existence is 
a matter to which a reasonable man \toOuld attach importance in determining 
his choice of action in the transaction in question • • • " John Hopkins 
University v. Hutton, 422 F.2d 1124, 1129 (4th Cir. 1970), citing 
Restatement (second) of 'lbrts, §538(2)(a). With respect to false statements 
to Government ~encies generally (18 U.S.C. S1001), those circuits requiring 
a showing of materiality have defined a material fact as one which has a 
•natural tendency to influence, or is capable of influencing • • a 
determination to be made" or "one which oould af feet or influence the 
exercise of a Governmental function." United States v. Quirk, 167 F. Supp. 
462, 464 (E.D. Pa.), aff'd., 266 F.2d 26 (3d Cir. 1958). Whether or not the 
fact actually influenced the decision maker is not an element of 
materiality. lhited States v. G:>berrnan, 458 F.2d 226, 229 (3d Cir. 1972); 
United States v. Clearfield, 358 F. Su~. 564, 574 (E.D. Pa. 1973). 

Accordingly, in determining the materiality of the represented or 
omitted fact the Court must oonsider its potential effect l:x:>th on union 
members who are entitled to all information necessary for them to take 
effective action in regulating their organization's affairs; Budzanoski, 
supra at 462 F.2d 449; and representatives of the Labor Department who are 
authorized to verify and dleck the reports for accuracy and o:>mpleteness. 
See 29 U.S.C. §436 and §521. 

9-136.142 Conmission Of Offenses 

'!'he manner of conmitting offenses may include: 

A. Affirmative misrepresentations oo the face of the report. For 
example, the affirmative statement on the Ll+2 report that "strike expenses" 
had been paid to "members" when in fact such expenditures h~ been made to 
hire pickets. United States v. ~' 504 F.2d 456, 459 (10th Cir. 1974). 

B. Partially true entries oo the face of the report. For example, the 
listing of an officer salary as $10,150 when in fact only $9,100 was the 
authorized salary for the reporting period. lhited States v. 03.tes, 467 
F.2d 129, 132 (3d Cir. 1972). 

C. '!'he knowing inclusion of disbursements in categories on the reports 
which fail to reflect the true purpose of the expenditure. For example, the 
inclusion of clearly personal expenses, properly reportable as 
•disbursements to officers" on the IM-2 report, under the heading "office 
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and a:irninistrative expense." United States v. Ferrara, 451 F.2d 91, 96 (2d 
Cir. 1971). See also, United States v. Silverman, 430 F.2d 106, 116 at n.8 
( 2d Cir. 1970~ 'ffiiS is not to say that the mere listing of a particular 
disbursement under a particular category of the report rather than a rrore 
appropriate category will result in a violation or that any such particular 
listing is required by way of proof. The thrust of 29 u.s.c. §439(b) is 
rather that the defendant knew that a particular disbursement as recorded 
failed to reflect the true purpose of the disbursement. United States v. 
~, supra, at 504 F.2d 459. 

D. The partial anission of data 'Nhich \ttOuld have rendered the report 
accurate and complete. For example, the failure of the IJt1-2 report to 
disclose all withdrawals from union funds 'Nhich could be characterized as 
loans to offic'ers. United States v. Franco, 434 F.2d 956, 959 (6th Cir. 
1970). 

E. The anission of all data fran which a particular transaction could 
be disclosed. For exampl~ a l.D'lion officer's leaving a blank in the report 
is equivalent to an answer of "none" or a statement that there are no facts 
required to be reported thereby belying the officer's verification oo the 
form that the information is true, correct and ~lete. United States v. 
McCarthy, supra at 422 F.2d 162. 

9-136. 143 Knowledge 

For a prosecution under 29 u.s.c. S439(b), unlike those under 29 u.s.c. 
§439(a) and §439(c) which require proof of willfulness, the culpable state 
of mind required is knowledge that a statement made in a report is false or 
knowledge that a material fact has been anitted. Bath, supra, at 504 F.2d 
460; Ferrara, supr2 at 451 F.2d 97; U'lited States v. Irnproto, 542 F. Supp. 
904 (E.D. Pa. 198 ) • The signature of an officer oo the required report 
together with a statement that the signer has examined the contents has been 
said to give rise to the inference that the officer knew of its contents. 
Bath, supra at 504 F.2d 460. 

The reporting and record-keeping prov1s1ons of the Act have been 
construed to be malum prohibitum misdemeanors 'Nhich require ooly that the 
defendant acted in reckless disregard of the law, not that he knowingl y 
violated the statute or acted with evil intent or bad notive. Budzanoski, 
supra, at 331 F. Supp. 1205 and 462 F.2d 452. In respect to a malum 
~ohibitlltl statute the \ttOrd knowingly has been held to import only a 

oowledge of the existence of the facts in question, 'Nhere those facts are 
such as to bring the act or anission within the prohibition of the law. The 
word does not require as part of its meaning that there be knowledge that 
such act or anission is in fact prohibited by law. Cf. , United States v. 
Keegan, 331 F.2d 257, 261 (7th Cir. 1964). Relying on~authorities cited in 
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Budzanoski, supra, the following instruction has been apprwed in regard to 
false statements knowingly made to firearms dealers: 

In order to find the defendant knowingly made a 
false statement [on the pertinent form], the jury is oot 
required to find that the defendant actually read the 
form or had it read to him, if the jury finds fr001 the 
evidence l:eyond a reasonable cbubt that he acted with 
reckless disregard of whether the statements made were 
true or with a conscious p.Irpose to avoid learning the 
truth. United States v. 'Ihomas, 484 F.2d 909, 912 (6th 
Cir. 1973), cert. denied, 415 U.S. 924; tl'lited States 
v. Sarantos, 455 F.2d 877, 880 (2d Cir. 1972). 

9-136.144 Reliance On Others 

Where a defendant atterrpts to meet the intent element with the defense 
of reliance on hisfh~f"Ountant or other professional who prepared a cbcument 
containing misrepresentations or anissions of rraterial facts, the defense is 
available only when the defendant has fully disclosed to the professional 
all relevant information with which the professional must prepare the 
document. Bath, supra, at 504 F.2d 460, United States v. C0.tes, 467 F.2d 
129, 132 (3d Cir. 1972). In Oates reliance on the accountant \Jlo prepared 
the LM-2 form was not a defense since the accountant testified there were no 
union records of a particular bank account, \thich rnade it impossible to file 
a factual report. It had been shown the defendant union officer had created 
the undisclosed account or knowingly permitted it to exist and had drawn 
funds fr001 it. In Bath the defendant officer supplied the union accountant 
with information winch was partially accurate and partially false. Since 
the defendant offered no evidence to prwe the accountant had relied solely 
on the accurate information, the jury was free to relieve that the 
accountant relied on the false information and disbelieve the defendant's 
good faith reliance on the accountant. 

Cooipare, United States v. Spingola, 464 F. 2d 909, 911 (7th Cir. 1972) 
where the evidence indicated thatthe untimely filing of the LM-2 report had 
been due primarily to the inability of the union's staff to bring accounting 
records up to date. Exclusion of testim:my that the officers were oot 
directly involved in keeping the union's accounts and that the defendant was 
incapable of updating the records or preparing the reports himself was held 
to l:e error. 

9-136.150 29 U.S.C. §439(c): False Entries In Books And Records Required 
To Be Kept Under 29 u.s.c. §436 

FEBRUARY 8, 1984 
Ch. 136, p. 16 

1984 USAM (superseded)



UNITED STATE'S AT!'ORNEYS' MANUAL 
TITLE 9--CRIMINAL DIVISICN 

29 u.s.c. §439(c) speaks in terms of false entries in books, records, 
reports and statements required by the Act to be kept. Because 29 U.S.C. 
§439(b) deals nore specifically with false "reports" filed with the Labor 
Department, however, the word "report" in oonnection with false entries 
under 29 u.s.c. §439(c) is understood to refer to underlying records and 
documents required to be kept by 29 u.s.c. §436. Accordingly, prosecution 
under 29 u.s.c. §439(c) requires: 

A. Filing of the pertinent report by a labor organization (29 U.S.C. 
§431), union officer or errployee (29 u.s.c. §432), E!flt)loyer or labor 
consultant (29 u.s.c. §433); 

B. 'Ibe existence of a record related to a receipt, disbursement, 
transaction, payment, agreement or arrangement, etc., required to be 
reported; 

c. 'ttle retention of the record from which a particular transaction, as 
reflected in the report, can be verified, explained or clarified, and 
checked for accuracy and oorrpleteness in compliance with 29 U.S.C. §436, 
(see discussicn of the scope of 29 u.s.c. §436 supra); and 

D. 'Ibe false entry in the required record. 

9-136.151 Practical Scope Of Responsibility 

Because nore persons generally have access to the underlying records 
than to the report itself, the oorresponding scope of liability is greater 
as a practical matter. Accordingly, criminal respcnsibility may attach 
to: 

A. Officers (such as the union president and secretary), who as 
persons with responsibility for filing reports, also have responsibility for 
maintaining accurate and oomplete supportive records in oompliance with 
29 u.s.c. §436. 

B. Persons who prepare the record in question with knowledge of the 
falsity of the entry (e.g., a bookkeeper transfers data from a voucher he 
knows to be false to the unicn case disbursements journal). 

c. Persons who, although without any respcnsibility for filing reports 
or the maintenance of underlying records, cause false entries to be made in 
such records (e.g., a union 1rember submits a voucher he_kl!.q)ows to be false 
from which false entries are made in the union books of ae8:>unt prepared by 
an innocent intermediary). 
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9-136.152 Willfulness 

As noted in connection with 29 u.s.c. §439(a) (USAM 9-136.130), 
29 u.s.c. S439(c) requires ooly that the defendant have acted in reckless 
disregard of the law, oot that helllmowingly violated the statute or acted 
with an evil intent oc bad notive.'.,..'S"'udzanoski, supra, at 331 F. Supp. 1205 
and 462 F.2d 452. Accordingly, it has been held that where the actual use 
of a check is for a p..trpose other than shown by an entry in a union case 
disbursements journal and the entry was made either at the direction of the 
defendant or because the defendant by his/_h~t or anission to act has led the 
union tx:>okkeeper to believe that the check ~as used for the purp:>Se actually 
recorded, the defendant intentionally causes a false entry in violation of 
29 u.s.c. S439(c). United States v. Haggerty, 419 F.2d 1003, 1006-1007 (7th 
Cir. 1969), cert. denied, 397 U.S. 1064 (1970). 

In Haggerty, supra, the Court rejected the contention that pr-oof of 
willfulness required a finding that the defendant's notivation for the false 
entry was to hide his embezzlement. The Court instead concluded that a: 

deliberate purpose to conceal, by an entry oo the 
union records, the disbursement of union funds for 
a purpose not yet authorized by the union is 
sufficient for funding of willfulness. Haggerty, 
supra 419 F. 2d. at 1008. 

~uch concealment and the desire to avoid examination of the transaction 
could be properly inferred from the fact that the underlying documents, 
which could explain the true purpose of the disbursement, had not been 
turned CNer by the defendant to the union tx:>okkeeper. Haggerty, supra, 419 
F. 2d at 1006. Consequently, the false entry conviction was allowed to stand 
independently of the jury's acquittal of the defendant for the ent>ezzlement 
which had been charged as part of the same transaction. \\hatever the 
finding as to the embezzlement may have been, the making of a false entry is 
not "rendered innocent by the expectation that the union [would] eventually 
ratify the disbursement and make further concealment unnecessary." 
Haggerty, supra, 419 F.2d at 1008. 

9-136.160 Concealment, Withholdin Or Destruction 
'lb Be Kept 

29 u.s.c. §439(c) speaks of the concealment, withholding or destruction 
of bcx:>ks, records, reports or statements required to be kept under the 
reporting provisions of the Act. The elements of willful "concealment, 
withholding, or destruction" may often be difficult to prove. However, 
those persons (i.e., president and treasurer) who are charged with the 
primary responsibility under 29 u.s.c. §436 for maintaining the tx:>oks and 
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records ~ich underlie reports \tklich they filed can be held accountable for 
sinple failing to maintain sudl records under 29 u.s.c. S436 and §439 (a). 
Accordingly, cau'tlous pleading dictates alleging ex>ncealment, etc., under 29 
u.s.c. §439(c) in the alternative with failure to maintain under 29 u.s.c. 
§439(a). 

Persons sudl as union m=nbers \tklo, although they cb not have direct, 
personal responsibility for maintaining underlying books am records, may be 
held accountable for concealment, withholding or destruction under 29 U.S.C. 
§439(c). 'Ibey may also be aiders am abettors of persons \tklo are held 
directly responsible for records maintenance under 29 u.s.c. §436 and 
S439(a). 

9-136.170 Sample IrXiictment: Falsification Of Records 

A sanple indictment might be drafted as follows: 

COUNl' OOE 

'1he Grand Jury charges: 

1 • At all times material to this Indictment, was a 
labor organization engaged in an industry affecting a:mnerce within the 
meanirg of Sections 402(i) and 402(j) of Title 29, United States Code 

2. On or about , in the Northern District of Illinois, 
Eastern Division, , the defendant herein, did willfully make 
and cause to be made a false entry in a record of required 
to be kept by Sections 436 and 431 of Title 29, United States COOe, that is, 
[for exanple] the Executive Board meeting minutes , dated ----
_, concerning --------

In violatia'l. of Title 29, United States COde, Section 439(c). 

9-136 • 200 18 U.S. C. § 10 27: FAf.SE RECORD3 AID REPOR.rS IN COONECTION 
WITH ~ aotPIDYEE BENEFIT PLAN 

18 u.s.c. § 1027 prohibits the filing of false statements am the 
concealment of facts in relation to cbcurrents required by Title I (29 u.s.c. 
§§1001-1114) of the Employee Retirement Income Security Act of 1974 (ERISA) 
and the Welfare and Pension Plan Disclosure Act of 1962, 29 u.s.c. §§301-309 
(WPPDA). For violations occurring prior to January 1, 1975, the applicable 
jurisdictional statute is the Welfare and Pension Plans Disclosure Act, 29 
u.s.c. §301 et ~· See 29 u.s.c. § 1031. In crldition to establishing 
standards of ronduct am responsibility for plan fiduciaries, ERISA and 
WPPDA attenpt to protect the interests of participants and beneficiaries of 
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employee benefit plans by requ1r1ng the disclosure and reporting of 
financial and other information. 

9-136.210 Plans Subject To The Disclosure Laws 

Plans existing prior to January, 1975 are subject to WPPDA. 29 U.5.C. 
§303 provides for the coverage of any employee welfare or pension benefit 
plan if it is established or maintained by any employer(s) engaged in 
COITlllerce, or in any industry or activity affecting comnerce, or by any 
employee organization(s) representing errployees engaged in oomnerce or in 
any industry or activity affecting comnerce ~ ~ both. See 29 u.s.c. 
§302(1) and §302(2). Certain types of plans are expressly excluded from 
coverage of TNPPDA, l'x:>wever, as set forth in 29 u.s.c. S304(b) (1-4). 

Plans in existence after January, 1975 are covered by ERISA. See USAM 
9-135.000. Provisions in 29 U.S.C. §1002 as to covered plans areffimilar 
to those in 29 u.s.c. §302 except that ERISA expands the definition of 
employee welfare benefit plan and employee pension benefit plan. It should 
be noted that the WPP!ll\ exemption for plans under 25 participants has been 
abolished for ERISA plans. Also note that 29 U.S.C. §§1051 et ~· 
(relating to funding) apply ooly to pension benefit plans. See USAM-g-
135.000 et ~· 

9-136.220 Parties Responsible To Report And Disclose 

A. WPPDA: 29 u.s.c. §§304-306. 'llle WPPDA requires the "administrator" 
to publish a description of the plan (D-1) and an annual financial report 
(D-2) under 29 U.S.C. §304(1). 'llle crlministrator is the person (or persons) 
designated by the provisions of the p~an other collective bargaining 
agreement with responsibility for ultimate oontrol, disposition, or 
management of rroney received or oontributed. In the absence of sudl a 
specific designation, any person(s) who is actually responsible for such 
control, disposition, etc., of rroney received or oontributed (irrespective 
of whether such o:>ntrol, disposition, or management is exercied directly or 
through an agent or trustee designated by such persoo) is responsible. See, 
Hales v. Winn-Dixie Stores, 500 F.2d 836 (4th Cir. 1974), and Wirtz v. Gulf 
Oil Corp., 239 F. Sur.p. 483 (D.C. Pa. 1965). 

B. ERISA: 29 U.S.C. §§1002( 16)(A)(B), 1021, 1024. Section 1021 of 
ERISA requires the "administrator" (29 u.s.c. §1002(16)(A)), or where h~~
not designated, the plan sponsor (29 u.s.c. §1002(16)(8)), to file a sumnar}1"' 
plan description, plan description, modifications and dlanges to these plan 
descriptions (29 u.s.c. §1022), and an annual report (29 u.s.c. §1023) with 
the Secretary of Labor (29 u.s.c. §1024). 
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9-136.230 Elements Of An Offense 

The following elements of a crime charged under 18 u.s.c. §1027 must be 
proven by the Government: 

A. An Employee Pension or Welfare Benefit Plan which is covered by 
WPPDA (29 U.S.C. §§301-309) if prior to January 1, 1975; or covered by ERISA 
Title I (29 u.s.c. §§1001-1144) if after January 1, 1975. 

B. 'Che principal may be any person. The class of principals is not 
limited to fiduciaries of the plan. Principals may be, for example, a 
beneficiary who knowingly submits a false claim, a service provider who 
knowingly sutmits an inflated billing, a oorrower who knowingly submits a 
false loan application, or an employer who knowingly submits a false 
remittance statement in connection with contributions to a plan. "lote also 
that l.D1der 18 U.S.C. §2(b) any person who knowingly causes a false statement 
or anission of a required fact to be made or anitted by an innocent 
intermediary is culpable as a principal for purposes of 18 u.s.c. §1027. 
See, e.g., United States v. Haggerty, 419 F.2d 1003 (7th Cir. 1969) (LMRDA 
analogy), where the union officer defendant caused a tx>okkeeper to make a 
false entry by leading him to erroneously believe that a particular 
expenditure was for the purpose recorded. 

c. 'Che statute covers any document which is required by ERISA Title I 
(or WPPDA) (for first plan year after January 1975; see 29 U.S.C. 
S1031(b)(2) and 29 C.F.R. S2520.104-2) to be: 

1. Published, e.g. Annual Report Form 5500, Plan Description EBS-
1, Summary Plan Description furnished to plan participants (29 u.s.c. 
S1024, §1026). See, for example, United States v. 'Iblkow, 532 F'.2d 
853 (2d Cir. 1976) where a trustee of a welfare plan failed to disclose 
a party-in-interest transaction (50% shareholder in oorrower's firm) on 
the annual financial report signed by the trustee. tbte that a 
signature following a verification statement on a report form has been 
held prima facie proof of knowledge of the report's contents in Tolkow, 
supra. See also, United States v. Santiago, 528 F.2 1130 (2d Cir. 
1976) where an a:Jministrator falsified an annual financial report as to 
the am:>unt of contributions made to the welfare fund by furnishing the 
accountant who prepared the report with false totals. 

2. Kept as part of plan records. For example, by analogy to the 
record-keeping provisions of U'1RDA, this includes all intermediate 
financial records which verify the reports filed with the Labor 
Department or the documents published to participants of the 
information required to be certified to the plan a:Ilninistrator ( 29 
u.s.c. §1027). See, United States v. Budzanoski, 462 F.2d 443 (3d Cir. 
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1972) and 29 U.S.C. §436. 'ttle provisions of 29 U.S.C. §1027 expressly 
include vouchers, ....urksheets, receipts and applicable resolutions. 
Such supporting records must be kept for six (6) years after the filing 
or the certification of the filed or certified documents or after the 
date that such documents would have been filed but for exemptions oc 
sirrplified reporting requirements. 

A docLUT1ent need not be generated within the plan. For example, 
false remittance statements supplied by an employer to the plan whereby 
he/sh~nderreports the hours worked by employees or the number of 
enployees eligible for participation and the contributions owed to the 
plan have been the subject of successful }X'Osecution under 18 u.s.c. 
§1027. See, United States v. S & Vee Cartage Co., 704 F.2d 914 (6th 
Cir. 198~where the employer oorporation, the chief officer, and the 
sole shareholder were convicted of 18 u.s.c. §1027 violations, 
conspiracy, and scheme to defraud pension and welfare funds of 
contributions, and to defraud the employees of benefits ootainable by 
use of the mails in violation of 18 u.s.c. §1341. See also, United 
States v. Sante Nicolia, 79 Cr. 204S (E.O.N.Y.) where asimilar scheme 
resulted in a guilty plea to record-keeping violation. 

3. Certified to the plan administrator. Certain information, 
needed by the plan crlministrator to file reports and operate the plan 
in accordance with ERISA Title I, must be furnished to the plan 
administrator and its accuracy must be certified by the insurance 
carriers, banks, and plan sponsors (employers, unions, Taft-Hartley 
trusts, etc.) which do business with the plan within 120 days after the 
end of the plan year (or as provided by OOL regulations) (29 u.s.c. 
S1023(a) (2) >. 

4. 'ttle final element is a false statement or representation of 
fact, known to be false, or a knowin concealment, cover-u or failure 
to disclose a fact required by ERISA, Tit e I or WPPDA-pre 1975 to be 
disclosed or which is necessary to check a required report or 
information required to be certified. In United States v. Santiago, 
528 F. 2d 1130 ( 2d. Cir. 1976) the oourt upheld a jury instruction to 
the effect that mere knowledge 01 the part of the plan crlministrator of 
the falsity of the statements which he caused to be made 01 the annual 
financial report was sufficient as to this element. Accord, United 
States v. S & Vee Cartage, supra, which approved the following jury 
instruction: 

An act is done 'knowingly' if done voluntarily and 
intentionally, and not because of mistake or accident • • • 
A statement or representation is 'false' • • • if untrue 
when made, and then known to be untrue (by the person 
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making it or causing it to re made) or made with reckless 
iooifference as to its truth or falsity or with a ex>nScious 
purpose to avoid learnil}3 the truth. 

In the United States v. 'lblkow, 532 F.2d 853 (2.d Cir. 1976) the rourt 
concluded in effect, fuwever, that a m:x:Uf ied ''willful" state of rnioo was 
required for a plan trustee dlarged with "knowingly failing to disclose" a 
prooibited transaction on the annual financial report. '!be rourt ooted the 
statute's sirnilari ties to the disclosure requirements under LMRDA arrl held 
that "knowingly" required proof of a ''voluntary conscious failure to 
disclose without ground for relieving that sudl D:Xl-disclosure is lawful cc 
with reckless disregard for whether or oot it is lawful." The Tolkow court 
cited the defeooant's ex>ncern with whether the plan had previously loaned 
noney to the party-in-interest as strong circumstantial evidence that he 
knew that such loans were required to re disclosed. In neither case was 
proof required that the defeooant had actual knowledge of the duty to 
disclose or of the specific requirements of ER.ISA, Title I or 18 u.s.c. 
§1027. 

9-136.240 Practical Considerations 

'!be penalty for a 18 u.s.c. S 1027 violation is a maximum of 5 years 
inprisonment or $10,000 fine, or lx>th. N:>te that the penalty for bribery or 
graft in oonnection with an ett>loyee renefit plan payment under 18 u.s.c. 
§1954 is lower (3 years arrl/or $10,000 fine). 18 u.s.c. S1027 canplements 
18 u.s.c. S 1341 where the false statement is part of a scheme to defraud arrl 
mails used in furtherance of the scheme. A false entry or ex>ncealment is 
some evidence of criminal intent where the entry pertains to transactions 
charged as theft or oorrupt payment; ~, United States v. Brill, 350 F.2d 
171 (2.d Cir. 1965) (IMRDA analogy). An 18 u.s.c. S1027 conviction expressly 
bars the ex>nvicted iOOividual fran service with a renefit plan or as a 
consultant to a benefit plan under 29 u.s.c. §1111. 

9-136.250 Sample Iooict:ment 

'!HE GRAND JURi CHARGES: 

COCJm' OOE 

Fran on or about , through arrl including on or about 
, in the District of , arrl 

-e .... l_se_wh~e-r_e_,_th __ e_de_f""'""e-ooants , in 

docl.Dllents required to re kept by Title I of the Employee Retirement Incane 
Security Act of 1974 (hereafter E.R.I.S.A.), 29 u.s.c. §§1001 et~, that 
is, in records with respect to employees sufficient to detenn1ne~nefits 
due or which may recome due to sudl ett>loyees, arrl fran which the annual 
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reports of such plans oould be verified, explained, clarified and dlecked, 
kept by the Fund, , an employee 
pension benefit plan, made and caused to be made false statements and 
representations of fact, knowing them to be false, and knowingly concealed, 
covered up, and failed to disclose facts the disclosure of which is required 
by Title I, E.R.I.S.A., in that, the defendants did not 
correctly report the actual hours worked by employees of in 
monthly remittance statements submitted by the plan. 

All in violaticn of Title 18, United States Code, Sections 1027 and 2. 
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9-137.000 29 U.S.C. §530 - DEPRIVATION OF RIGHTS BY VIOLENCE 

29 u.s.c. §530 provides for the protection of the rights granted to 
union members arrl reads as follows: 

It shall be unlawful for any person through the use of 
force or violence or threat of force or violence, to 
restrain, coerce, or intimidate, or attempt to 
restrain, coerce, or intimidate any merrber of a labor 
organization for the purpose of interfering with or 
preventing the exercise of any right to which he is 
entitled under the provisions of this Act. Any person 
who willfully violates this section shall be fined not 
more than $ 1 , 000 or inprisoned for not rrore than one 
year, or both. 

9-137.010 Investigative Jurisdiction 

The Federal Bureau of Investigation has investigative jurisdiction ~er 
possible violations of this statute. 

9-137.020 Supervisory Authority 

Questions regarding criminal violations of this statute should be 
referred to the Labor Unit, Organized Crime and Racketeering Section. 

9-137.100 RIGHTS OF MEMBERS 

The rights granted to merrbers of labor organizations include the rights 
listed b':'low. A prevention of or interference with or retaliation for the 
exercise of any of those rights, by force or violence, or the threat of 
force or violence, will constitutea v10lati00 of 29 u.s.c. §530. Uruted 
States v. Kelley, 545 F. 2d 619 (8th Cir. 1976). 

A. F,g:ual Rights (29 U.S.C. §411(a)(1)) 

Every merrt>er of a labor organization shall have equal rights arrl privi
leges within sudl organization to: 

1. Nominate candidates (see also 29 u.s.c. §481 (e)), 

2. vote in elections or referendums, 
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3. Atterrl membership meetings, and 

4. Participate in deliberation and voting upon the business of the 
meeting. 

All the above are subject to reasonable rules and regulations in the organi
zation's ronstitution and bylaws. Note, oowever, that the rights protected 
under this provision and 29 U.S.C. §530 are not limited to those exercised 
solely at a union meeting or within the oonfines of the union hall. See, 
United States v. Kelley, supra. -~ 

R. Freedan of Speech And Assembly (29 U.S.C. §411(a)(2)) 

Every member of any labor organization shall have the right to: 

1. Meet arrl assemble freely with other members, 

2. Express any views, argLUTients, or opinions, and 

her 
3. Express his { views upon any candidate or business refore the 

meeting of the unio • 

All the above are subject to the organization's reasonable rules as speci
fied in the subsection. Note, oowever, that the rights protected under this 
provision and 29 u.s.c. §530 are not limited to those exercised solely at a 
union meeting or within the oonfines of the union hall. See, United States 
v. Kelley, supra. ~-

C. Dues, Initiation Fees And Assessments (29 u.s.c. §411(a)(3)) 

Except in the case of a federation of national or international organi
zations, the rates of dues and initiation fees payable by merrber of the 
organization in effect on the date of enactment of the Act (Septerrber 14, 
19 59) shall not te increased and no assessment shall te levied except: 

1. In the case of a local labor organization, by majority vote by 
secret ballot of the rnerrbers in good standing, at a membership meeting, 
after reasonable notice of intention to vote thereon, or by a majority 
vote by secret ballot in a membership referendum. 

2. In the case of a labor organization at any level of 
organization (i.e., district, state, national) except federations and 
local unions by a majority of delegates at a regular oonvention, or at 
a special oonvention held upon not less than 30 days notice, by a 
majority vote by secret ballot of rrerrbers in a referendum, or pending 
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the next regular convention, by a rrajori ty vote of rrembers of the 
executive tea.rd, pursuant to authority a::>ntained in the Constitution. 

D. Protection Of The Right To Sue (29 U.S.C. §411(a)(4)) 

~ labor organization shall limit the right of any member to: 

1. Institute an action in a::>urt (e.g., 29 U.S.C. §§412, 464(a), 
501 (b)) or before an administrative agency (e.g., challenging election 
procedures, 29 u.s.c. §482); 

2. Appear as a witness in a judicial, administrative or 
legislative proceeding; 

3. Petition any legislature; or 

4. Communicate with any legislator. 

All the above are subject to ~rtain requirements with respect to exhaustion 
of internal unicn remedies. 

E. Safeguards Against Improper Disciplinary Action ( 29 U.S. C. 
§411(a)(5)) 

Except for non-payment of dues, no rrerrber of a labor organization shall 
be fined, suspended, expelled or otherwise disciplined unless: 

/She... 
1. He/ has been served with writ ten charges, 

2. Given a reasonable tirre to prepare h~/;J,1~se, and 

3. Afforded a full arrl fair hearing. 

F. Right 'Ib Copies Of Collective Bargaining Agreements ( 29 U.S.C. 
§414) 

Any errployee rray inspect arrl rray obtain a a::>py of a a::>llective tar
gainiO'.j agreement if his/ rights are affected by such agreement. 

/her 
G. Right To Inspect Reports (29 U.S.C. §431(c) and §461(b)) 

Every labor organization required to sutmit a report under 29 u.s.c. 
§431(a) and (b) (initial arrl annual financial statements) arrl under 
29 U.S.C. §461(a) (similar reports for unions in trusteeship) shall make the 
informaticn contained in such reports available to all its rrembers. 
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H. Right To Inspect Books (29 u.s.c. §431(c) and §461(b)) 

Any member may for just cause inspect txx>ks, records and accounts in 
order to verify reports made under 29 U.S.C. §431 and §461. This right is 
also enforceable by civil action of the member. 

I. Right To Know Of Provisions Of The Act (29 u.s.c. §415) 

Every labor organization shall inform its members O'.:lncerning the 
provisions of the Act. 

J. Right Of Candidates For Union Off ice 'Ib Have Campaign Literature 
Distribution (29 U.S.C. §481(c)) 

Every local labor organization shall have the duty to oomply with any 
reasonable request to distribute campaign literature for any l::Dna fide 
candidate at the candidate's expense, and to refrain from discrimination for 
or against any candidate with respect to the use of the membership lists a.rU 
with respect to the distribution of campaign literature of candidates. 

K. Right Of Candidates For Union Office 'Ib Inspect Membership Lists 
(29 U.S.C. §481(c)) 

Any l::Dna fide candidate rnay, once within 30 days prior to the election .• 
inspect a list of mermers who are subject to union-security agreements, 
which list must be maintained and kept at the principal office of the 
organization. 

L. Right Of candidates 'Ib Have Cbserver At 'Ihe Polls ( 29 U.S.C. 
§481(c)) 

Any candidate shall have the right to have adequate safeguards to 
insure a fair election including the right to have an observer at the fXJlls 
of an election arrl at the counti09 of the ballots. 

M. Right To Be A Candidate (29 U.S.C. §481(e)) 

Every merrber in gx>d standing shall be eligible to te a candidate arrl 
hold off ice (subject to 29 u.s.c. §504 and reasonable qualifications 
uniformly imposed). 

N. Right Regarding Candidate (29 U.S.C. §481(e)) 

Every member in gx>d standing shall have the right to have a reasonable 
opportunity for the nomination of candidates, to vote for or otherwise 
support candidates, arrl to have the prescribed notie€ of election. 
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O. Right To Vote For Removal Of An Officer Guilty Of Serious 
Misconduct (29 U.S.C. §481(h)) 

The Branch of Elections and Trusteeship, United States Department of 
Labor, may require, after an administrative hearing, that a special vote for 
reTIDval l::e held where it finds that the Constitution and bylaws of the union 
do not provide for adequate procedures for the rerroval of officers guilty of 
serious misconduct. 

P. Right To Recover Damages To The Union (29 u.s.c. §501(b)) 

Any member may sue to recover damages or securt~l}- accounting or other 
appropriate relief when an officer has violated hi ' t'lduciary duties under 
29 u.s.c. §501(a) and the labor organization re uses to bring sum an 
action. 

9-137.200 ELEMENTS OF PR::OF 

Few cases are carried to final prosecution under this statute. The 
basic question is whether the violence or threats arose frcm union related 
matters, or whether the dispute resulted from personal antagonisms. See, 
United States v. lbganvoch, 318 F.2d 167 (7th Cir. 1963), cert. denied,°"375 
U.S. 911 ( 1963). Since this section applies to all persons, violent ron
frontations l::etween members of a union can l::e prosecuted under this statute 
if the TIDtive or intent l::ehind the violence was to deny or limit one 
member's protective rights. The same is true with respect to acts of non
members. In such instances, it is unnecessary to prove that the defemant 
member or non-member had any ronnection with union officers or officials, or 
that the violence was directed or encouraged by union officials. See, 
United States v. Bertucci, 333 F.2d 292 (3d Cir. 1964), cert. denied,°"379 
U.S. 839 (1964). 

9-137.300 BASIS FOR FEDERAL JURISDICTION 

The statute can l::e used as a basis for Federal jurisdiction in a labor 
dispute involving violence. Examples of investigations ronducted under this 
statute are: 

A. Karen Silkwcx:x] - killed in a car mishap on the way to a meeting in 
which she purportedly was to assert one of her protected rights. 

B. Jirrmy Hoffa - disappeared, one explanation l::eing that his disap
pearance was a result of his attempt to assert his protected rights as a 
union member. 
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9-137.400 SAMPLE INDICTMENT 

COUNT ONE 

The Grand Jury charges: 

1. THA'r at all times material to this Indictment, 
was a labor organization engaged in an industry affecting corrrnerce, as those 
terms are defined in Section 402 of Title 29 of the United States Code. 

2. THAT at all times material to this Indictment, 
was a member of 

3. THAT on or about , in the District of 
and elsewhere, and_________ , the 

Defendants herein, and others both known and unknown to the Grand Jury 
unlawfully and willfully did, through the use of force and violence, and 
threats of the use of force and violence restrain, coerce and intimidate, 
and attempt to restrain, coerce and intimidate, for the 
purposes of: [for example] interfering with and preventing 
from exercising rights to v.hich the said was then and there 
entitled under the provisions of Sections 411(a)(1) and (2) of Title 29 of 
the United States Code, that is: the equal right and privilege to attend 
membership meetings and to participate in the deliberations and voting upon 
the business of such meetings of the said labor organization: and the right 
to express views, arguments and cpinions as to the said labor organiztion: 
and, the right to express at meetings of the said labor organization views 
upon business properly tefore such meetings: in that, on or about ---the said Defendants did threaten and assault for the purpose 
of (a) retaliating against for having made a si)eech on 
before the general rrembership of - wherein --had 
expressed his "y iews, arguments and cpimons oo union business to the effect 
that /her and (b) interfering with and 
preventing fran making speeches oo the same topics tefore future 
meetings of the general membership of beginning with the 
meeting on . -------

ALL in violation of Section 530 of Title 29 of the United States Code 
and Section 2 of Title 18 of the United States Code. 
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9-138.000 29 U.S.C. §§504 AND 1111 PROHIBITION AGAINST CERTAIN PERSONS 
HOLDING OFFICE AND EMPLOYMENT WITH LABOR ORGANIZATIONS, 
EMPLOYER ASSOCIATIONS, EMPLOYEE PENSION AND WELFARE PLANS, 
AND AS LABOR RELATIONS CONSULTANTS 

Both 29 U.S.C. §§504 and 1111 are similar in providing that a person 
who has been convicted of specified crimes is prohibited from serving in 
specified capacities following conviction, or the end of imprisonment for 
such conviction, for a maximum period of thirteen (13) years in the case 
of a judgment of conviction entered after October 12, 1984, and a maximum 
period of five (5) years in the casec;y-a judgment of conviction on or 
before October 12, 1984. Both sections give the convicted person similar 
means of obtaining relief from the disabilities imposed, namely, an 
exemption following a hearing, a full restoration of citizenship rights 
revoked as a result of the conviction, or in the case of judgments of 
conviction entered after October 12, 1984, a reduction by the sentencing 
court of the period of disability from the maximum of thirteen (13) years 
to a shorter period which may not be less than three (3) years. Both 
sections carry identical penalties for violations arising from prohibited 
service: 1) for judgments of conviction entered after October 12, 1984, a 
maximum of five (5) years' imprisonment and $10,000 fine; 2) for judgments 
of conviction entered on or before October 12, 1984, a maximum of one (1) 
year's imprisonment and'""°$l0,000 fine. 

Differences between the disability imposed by reason of judgments of 
conviction entered before and after October 12, 1984, arise because of 
amendments to both statutes which are contained in the Comprehensive Crime 
Control Act of 1984, §§802-804; Pub. L. No. 98-473, October 12, 1984. New 
categories of disqualifying convictions and prohibited positions which 
were added by the 1984 amendments and therefore apply only in the case of 
judgments of conviction entered after October 12, 1984, are noted 
throughout the chapter below. Citations to legislative history materials 
are set out at USAM 9-138.040, infra. 

9-138.010 Investigative Jurisdiction 

By a Memorandum of Understanding dated February 16, ·1960, between the 
Secretary of Labor and the Attorney General, criminal matters arising 
under 29 u.s.c. §504 are investigated by the Federal Bureau of 
Investigation. The Memorandum permits different arrangements to be made 
by the two Departments on a case-by-case basis. A similar Memorandum of 
Understanding of February 9, 1975, makes the same delegation with respect 
to criminal matters arising under 29 u.s.c. §1111. 
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In regard to issues concerning the appropriateness of a grant of a 
certificate of exemption under 29 u.s.c. §§504 or 1111, investigation is 
conducted by Labor Department compliance officers under the supervision of 
the Solicitor of Labor, Washington, o.c. 

9-138.020 Supervisory Jurisdiction 

Questions concerning 29 u.s.c. §§504 and 1111 should be directed to 
the Labor Unit of the Organized Crime and Racketeering Section, Criminal 
Division. As noted below in connection with exemption proceedings before 
the United States Parole Commission, where the prosecuting attorney or 
other representative of the U. S. Attorney's office is unable to appear in 
person before the Commission, the prosecuting office may appear through 
the Labor Unit, Organized Crime and Racketeering Section, as its 
representative. See USAM 9-138.410-9-138.412. 

9-138 . 030 Consultation Prior to Prosecution 

Prior to instituting grand jury proceedings, as well as seeking an 
indictment, or filing an information, under either 29 u.s.c. §504 or 29 
u.s.c. §1111, consultation is required with the Criminal Division through 
the Labor Unit of the Organized Crime and Racketeering Section. Because 
the underlying purpose is to eliminate undesirable persons from the labor 
movement in the case of 29 u.s.c. §504 or from access to or management of 
the assets of an employee benefit plan in the case of 29 u.s.c. §1111, a 
procedure of notification prior to proceeding with criminal prosecution 
has been adopted by the Criminal Division in certain cases. In the 
absence of a clear demonstration of a knowing and intentional violation of 
either statute, the disqualified person and the responsible pereon(s) who 
permit(s) the disqualified person to serve in violation of either statute 
are notified and given the opportunity to vacate the prohibited position 
and avoid prosecution . This policy furthers the remedial purposes of the 
statute and has generally resulted in compliance by the affected 
individuals. Following consultation with the Criminal Division, the 
procedure need not be used where available evidence indicates that the 
evidence indicates that the affected individuals were aware that the 
disqualified person's service was prohibited by reason of conviction at 
the time such service was rendered. 

Upon learning of the conviction of an officer or disqualified 
employee of a labor organization, labor consultant firm, or employer 
association, etc., in the case of 29 u.s.c. §504, or a benefit plan 
officer, employee, fiduciary, or consultant, etc., in the case of 29 
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u.s.c. §1111, or upon notification that an individual is in violation of 
these statutes, the Criminal Division gives notice of the disqualification 
by delivery through the case investigator or by certified mail. In the 
case of 29 u.s.c. §504, the individual in violation and the chief 
executive officer of his/her business firm, or local and international 
labor organizations, respectively, are notified of the violation and 
advised that prosecution will be initiated unless the prohibited 
relationship is terminated. In the case of 29 u.s.c. §1111, the 
individual in violation and the benefit plan administrator/trustees or the 
chief executive officer of the affected business firm are given similar 
notice and advice. 

In order to effectuate this procedure, all U.S. Attorneys and Strike 
Forces are requested to forward to the Labor Unit, Organized Crime and 
Racketeering Section, copies of the judgment and sentence for any officer, 
fiduciary, or employee of a labor organization, employee benefit plan, 
labor relations consultant firm, or employer association, etc., who is 
convicted in their district. The following information should also be 
furnished: address of the convicted individual, the name of the chief 
executive officer of the affected organization and the organization's 
address, and the name of the benefit plan administrator, trustee, etc., 
and his/her address. 

9-138.040 1984 Amendments: Legislative History 

A substantial portion of the legislative history of the 1984 
amendments is summarized in the following three Senate committee reports: 
S. Rep. No. 98-225 on S.1762, Committee on the Judiciary, 98th Cong., lst 
Seas. 297-299 (1983); s. Rep. No. 98-83 on S.336, Committee on Labor and 
Human Resources, 98th Cong., lst Seas. (1983); ands. Rep. No. 97-497 on 
S.1785, Committee on Labor and Human Resources, 97th Cong., 2d Seas. 
(1982). The Department of Justice's views on the legislation were 
expressed by o. Lowell Jensen in his capacity as Assistant Attorney 
General of the Criminal Division in testimony before the Senate Committee 
on Labor and Human Resources. Hearing on S.336 before the Senate 
Subcommittee on Labor, 98th Cong., lst Seas. 96-116 (March 15, 1983) and 
Hearing Before the Senate Subcommittee on Labor on S . 1785, 97th Cong., 2d 
Seas. 64-94 (Feb. 3, 1982). 

9-138.100 MECHANICS OF 29 U.S.C. §504 

9-138.110 Prohibited Capacities Specified 
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A. The convicted individual may not serve in any labor organization 
(29 u.s.c. §§402(i) and 402(j)) as any of the following : 

1. Consultant or Adviser: Service in as a "consultant or 
adviser to a labor organization" is prohibited only as the result of 
judgments of conviction entered after October 12, 1984. This 
category of prohibited service expands the scope of 29 u.s.c. §504 
beyond the narrower category of "labor relations consultant " to a 
labor organization. See discussion below and 29 u.s.c. §402(m). 

2 . Officer (29 u.s.c. §40l(n); 

3. Director; 

4. Trustee; 

5. Member of any executive board or similar governing body: 
This may. include advisory bodies whose actions are subject to final 
approval by the membership and is not limited to boards vested with 
executive authority to act. See Brown v. United States, 381 U. S. 
437 (1965). 

6. Business Agent; 

7. Manager; 

8 . Organizer; 

9. Employee: Persons convicted on or before October 12, 1984, 
are permitted to perform exclusively clerical or custodial (i.e., 
janitorial) services by reason of the exception for such services 
which were eliminated by the 1984 amendments. Although no cases have 
expressly interpreted the terms "clerical " or "custodial," 
prosecution has resulted from findings that convicted persons were in 
fact holding responsible positions in labor organizations while 
occupying nominally clerical or other ministerial posit ions . See 
Un i t ed S tat e s v . Sc a cc i a , 5 14 F • Su p p • 1 3 5 3 ( N • D • N • Y • 1 9 8 1 ) 
(performance as de facto business manager results in probation 
revocation); see also United States v. John J. Felice, Jr., Cr. 
82-179 {N.D. Ohio indictment returned September 20, 1982) which 
resulted in conviction for prohibited service and extortion committed 
while serving as an "office clerk." 
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"Custodial" fairly clearly refers to "janitorial" services. For 
"custodial" to refer to "one entrusted with the care and possession 
of a thing" (.!_±, as used in connection with the Federal Bankruptcy 
Act) would appear to defeat the remedial purposes of 29 u.s.c. §504. 
For a person to exercise "custodial" duties over the union affairs in 
more than a ministerial sense would result in such functions falling 
within the definition of an officer's position under 29 u.s.c. 
§402(n). See Wirtz v. National Maritime Union of America, 399 F.2d 
544, 552 (2d C~968). A basic distinction is made in some cases 
between handling paper work in a secretarial or ministerial manner 
and the making of administrative or policy decisions. Cf. Edwards v. 
United States, 123 F.2d 465, 466 (2d Cir. 1941). 

10. Representative in any capacity of a labor organization: The 
addition of the term "representative in any capacity" as part of the 
1984 amendments prohibits persons convicted after October 12, 1984, 
from serving as union shop stewards, for example, without regard to 
whether service in the position can be considered as service by an 
"employee" of the union or whether it otherwise falls within the 
description of positions covered under prior law. 

B. The convicted person may not serve as a labor relations 
consultant or adviser to a person engaged in an industry or activity 
affecting commerce. A labor relations consultant is any person who, for 
compensation, advises employers or labor organizations on labor-management 
matters. See 29 u.s.c. §409(m). The addition of the term "adviser" to a 
person engaged in an industry or activity affecting commerce as part of 
the 1984 amendments implies that persons convicted after October 12, 1984, 
are also prohibited from advising labor unions and employers on labor
management relations without compensation on a volunteer basis. 

c. The convicted person may not serve as an officer, director, 
agent, or employee of any group or association of employers dealing with 
any labor organization. 

A person convicted on or before October 12, 1984, is permitted to 
perform exclusively clerical or custodial duties with such employer 
associations by reason of the exception for such services which was 
eliminated by the 1984 amendment. 

D. A person convicted after October 12, 1984, may not serve with any 
corporation or association engaged in an industry or activity affecting 
commerce in a position whose duties involve "specific collective 
bargaining authority or direct responsibility in the area of labor
management relations." The 1984 amendment more clearly states the 
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prohibition under prior law against a convicted person serving an employer 
as an in-house "labor-relations consultant." 

E. A person convicted after October 12, 1982, may not serve as 
shareholder or responsible employee of an organization which is 
substantially devoted to providing goods or services to a labor 
organization. A literal interpretation of this provision could disqualify 
a convicted person from merely holding shares in a publicly held 
corporation which does a substantial part of its business with labor 
unions. However, the intent of Congress appears to be more narrow, 
namely, that convicted persons should not be permitted to exercise 
substantial influence, directly or indirectly, over labor union affairs. 
s. Rep. No. 98-83, Senate Committee on Labor and Human Resources, 98th 
Cong., 1st Sess. at 9, 14. Accordingly, enforcement of this provision 
should be restricted to those convicted persons whose positions of 
ownership or control of such service provider organizations enable them to 
knowingly influence the affairs of the labor unions with which such 
organizations deal. 

F. A person convicted after October 12, 1984, may not serve in any 
capacity which involves decision making authority or control over labor 
union ro ert , except to the extent such authority or control arises from 
his her status as an individual union member. 

9-138 .120 Disabling Crimes 

No individual may serve in the above capacities (USAM 9-138.110, 
supra) if convicted of the following crimes, or conspiracy to commit such 
crimes, ~crimes in which any of the following crimes is a necessary 
element. See Postma v. Int'l Brotherhood of Teamsters, 229 F. Supp. 655, 
658 (N.D.N.Y. 1964), aff'd, 337 F.2d 609 (2d Cir. 1964). Persons 
convicted after October 12, 1984, are expressly prohibited from service as 
the result of conviction for attempt to commit the crimes listed in 29 
u.s.c. §504(a). 

In construing the scope of crimes included in 29 u.s.c . §504, the 
courts have uniformly held the section to be remedial other than penal in 
nature. In the context of civil litigation under the statute, at least, 
this has meant that the courts will liberally construe the breadth of the 
prohibited crimes so as to effect the Congressional purpose to remove 
those guilty of serious crimes from union office. See Serio v. Liss, 300 
F.2d 386, 389 (3d Cir . 1961); Postma, supra , 229 F. Supp. at 658-.~-In one 
of the two criminal prosecutions under the statute, the court indicated 
that the interpretation should result "in a rational scheme and give 
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dimension to the purging action of 18 u .s. c. §504." United States v. 
Priore, 236 F. Supp. 542 (E.D. N.Y. 1964). 

A. Robbery. 

B. Bribery has been held to include a union officer's conviction for 
his/her receipt of payments from an employer in violation of 29 u.s . c . 
§186(b)(l) where such payments were made with the intent to influence the 
officer in respect to his/her actions, decisions, or duties as a union 
officer or labor representative in violation of 29 u.s.c. §186(a)(4). 
Hodgson v. Chain Service Restaurant, 355 F. Supp. 180, 186 (S.D. N.Y. 
1973), accord, Gillette v. United States, 444 F. Supp. 793 (S.D. Fla. 
1976). 

It should be noted, however, that Chain Service Restaurant, supra, 
dealt with a payment under 29 u.s.c. §186(a)(4) as charged in the 
indictment and proven at trial. The court very carefully discussed the 
specific intent element required under that subsection. 29 u.s.c. 
§186(a)(l-3), on the other hand, are mala prohibita and require no 
specific bribery intent. Accordingly, where the facts sufficiently 
warrant in prosecutions of labor officers and employees under 29 u .s . c. 
§186(b), consideration should be given to alleging the solicitations , 
receipt, etc., in terms of payments made in violation of 29 u.s.c. 
§186(a)(4) so as to invoke the sanction of 29 u.s.c. §504. 

C. Extortion for purposes of 29 u.s.c. §504 is not limited to 
convictions for extortion under state or common law. The obstruction of 
commerce by extortionate conduct in violation of the Hobbs Act is 
extortion. Postma, supra. Union employment following a state conviction 
for conspiracy to commit extortion was a violation of 29 u.s.c. §504 even 
though the conspiracy was punishable only as a misdemeanor. See United 
States v. Priore, supra . 

D. Although a larcenous type crime , embezzlement specifically 
requires proof that the defendant occupied a fiduciary position with 
respect to property entrusted to his/her care. See Lippi v. Thomas, 298 
F. Supp. 242, 248 (M.D. Pa. 1969). 

E. For purposes of 29 u.s.c. §504, the term grand larceny 
encompasses a wide range of larcenous type crimes. A state conviction for 
conspiracy to cheat and defraud, although not larceny at common law, has 
been held to be equivalent to grand larceny under 29 u.s.c. §504. See 
Berman v. Teamsters Local 107, 237 F. Supp. 767 (E .D . Pa. 1964)':'" 
Particular reliance has been placed on the Congressional trend to broaden 
the so-called federal larceny statutes (e.g., 18 U.s.c. §§641, 656; 29 
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U.S.C. §50l(c)) to include a wide range of offenses not historically 
included in the term larceny. Id. at 237 F. Supp. 773. Accordingly, 
misapplication of bank funds in violation of 18 u.s.c. §656 has been held 
to be grand larceny for purposes of u.s.c. §504. See Lippi v. Thomas, 
supra. Conviction for the state crime of ob tainin g money by false 
pretenses has been held to be "functionally identical" to grand l a rc eny, 
despite common law differences between the two crimes. See Illario v. 
Frawley, 426 F. Supp. 1132, 1140 (D. N.J. 1977). 

Where the defendant's own conduct underlying the conviction does not 
disclose participation in the actual theft, however, there is difficulty 
in stretching the Berman equivalency test to reach larceny-related crimes 
such as possession or concealment of stolen property. See, e.g., 18 
U.S.C. §§641, 659, 662, 1708, 2113, 2313, 2317. Although conviction under 
these statutes generally requires proof of the defendant's knowledge that 
the goods have been stolen and the he/she possessed the fruits of that 
larceny, proof of the identity of thief is immaterial to proof of the 
crime. The possessor need not be the thief . Accordingly, a union 
employee's guilty plea to possession of goods stolen from an interstate 
shipment under 18 u.s.c. §659 rather than to one of the modes of larceny 
under the same statute has been held not to have r esulted in conviction 
for "grand larceny" under 29 u.s.c. §504. See Suckart v. Levi, Civ. No. 
75-127 (N.D. Ohio, August 1, 1975). ~~ 

In order to distinguish grand larceny from petty larceny, both state 
and federal classifications may be considered . Cf. Serio v. Lis s , supra, 
300 F.2d at 390; Berman, supra, 237 F. Supp. at 770, n.4. A state's 
classification of a larceny statute as misdemeanor rather than a felony 
does not render 29 u.s .c. §504 inapplicable. Cf. United States v. Priore, 
supra. 

Some federal l arceny statutes such as 18 u.s.c. §659, for example, 
attach no label to the gradations based on monetary amounts but r ather 
impose felony penalties where value exceeds a specified amount. While the 
attaching of disability under 29 u.s.c. §504 would not depend on t he 
distinction between penalties, evidence of a Congressional intent to 
distingui sh between grand and petty larceny in enact ing a particular 
statute would control the applicability of the statutory bar. 

F. Burglary. 

G. Arson. 

H. Violat ion of narcotics laws. Under federal law, the term 
"narcotic drug" is narrowly defined as "opium, coca leaves, and opiates" 
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or preparations which are derived from or chemically identical t o those 
substances. See 21 u.s.c. §802(16). A similar definition contained in 26 
u.s.c. §4731 was in effect at the time 29 u.s.c. §504 was enacted. 
Depressant or stimulant substances, such as amphetamines, barbiturates, 
and hallucinogens, fall under a different category of controlled 
substances and many were not classified as dangerous drugs until passage 
of the Comprehensive Drug Abuse Prevention and Control Act of 197 0 . See 
21 u. s. c. §801 !! !!.9.· 

I. Murder. 

J. Rape. 

K. Assault with intent to kill, infra. 

L. Assault which inflicts grievous bodily injury. The language 
chosen for the latter two classes indicates that Congress obviously sought 
to prohibit from holding office only those individuals who ha d 
successfully accomplished a serious battery or who had attempted a battery 
with the most serious intended application of force. The Senate Bill, 
which was later amended by the House and in conference, would have 
disqualified anyone convicted of "assault with intent to inflict g rievous 
bodily harm." s. Rep. No. 187, 86th, Cong., 1st Seas. 2, reprinted in 
1959 U.S. CONG. & A.D. NEWS 2366. 

By inclusion of assault with intent to kill, Congress appears to have 
intended that attempted murder should give rise to the 29 u.s.c. §504 
disability even though attempts to commit the other specified crimes were 
not expressly included in the statute until October 12, 1984. Voluntary 
manslaughter, which involves the intentional causation of death but 
without malice or premeditation, is similarly equivalent to "assault with 
intent to kill." 

In Serio v. ~. supra, the union employee had been convicted of 
"atrocious assault" in New Jersey. The issue of whether the conviction 
was covered by 29 u.s.c. §504 was undisputed and the court, without 
analysis, assumed that the assault had inflicted grievous bodily injury. 
See Serio v. Liss, supra, 300 F.2d at 390. 

M. Criminal violations of subchapter III (§§431-441) or subchapter 
I V (§§461-466) of chapter 11 (LMRDA) of Title 29, United States Code. 
These disqualifying crimes include: 

1. Labor union offi c ers and employees, employers, labor 
relations ~onsultants, and surety company officers who have been 
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convicted of reporting and record-keeping violations under 29 u.s.c. 
§439 . See USAM 9-136.100 - 9-136.160. 

2. Officers and trustees of labor unions, placed in trusteeship 
by their parent organizations, who have been convicted of reporting 
and record-keeping violations under 29 u.s.c. §461. 

3. Any person who has been convicted in connection with voting 
irregularities in unions under trusteeship or in connection with the 
improper handling of trusteeship organization monies in violation of 
29 u.s.c. §463. See USAM 9-139.600. 

Convictions under other criminal provisions of the Labor Management 
Reporting and Disclosure Act are not expressly made disqualifying crimes. 
See,~· 29 U.$.C. §502 (bonding), 29 u.s.c. §503 (loans exceeding 
$2,000). Convictions under 29 u.s.c. §50l(c), of course, are equivalent 
to embezzlement or grand larceny. A conviction for extortionate 
picketing, 29 u.s.c. §522 would be extortion. A conviction under 29 
U.S.C. §530 may also fall within other violent disqualifying offenses such 
as assault, murder, etc. 

N. Any felony involving abuse or misuse of a person's position or 
employment in a labor organization or employee benefit plan to seek or 
obtain an illegal gain at the expense of the members of the labor 
organization or the beneficiaries of the employee benefit plan. 

As part of the 1984 amendments, this category of disabling crimes 
applies only to persons convicted after October 12, 1984. Unlike most of 
the other disabling crimes listed in the statute, this ground for 
disqualification is limited to felonies committed while the person holds a 
particular position. A conviction for other classes of disabling crimes 
may be a misdemeanor and need not involve union or benefit plan office. 
See United States v. Priore and ~ v. Thomas, supra. This category of 
disabling crime, however, must have involved the misuse of the position to 
seek or obtain unlawful enrichment at the expense of the members of the 
labor organization or the beneficiaries of the employee benefit plan. 
Congress intended to ensure that anyone who "feloneously aggrandizes 
himself or others to the detriment of those he has the obligation to serve 
•• ,"is removed from his/her position or office. s. Rep. No. 98-83, 
Senate Committee on Labor and Human Resources, 98th Cong., 1st Sess. 14 
(1983). 

Moreover, this category differs from other enumerated crimes in that 
the statutory language does not describe any particular common law crime 
or statutory offense, but instead, describes conduct which may 
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characterize the commission of several federal or state felonies. In this 
regard, the new category is consistent with the liberal construction of 
the statute that favors inclusion of non-listed crimes where the conduct 
which Congress intended to prohibit, or functionally equivalent conduct, 
can be determined to have been committed by the convicted person. See 
Illario v. Frawley, 426 F. Supp. 1132, 1140 (D. N.J. 1977) (chargeOf 
obtaining money by false pretenses held equivalent to grand larceny 
despite common law differences between the two crimes). 

9-138.130 Constitutionality of Establishing Disability 

Current or former membership in the Communist Party is no longer a 
basis for prohibited service under 29 u.s.c. §504. This portion of the 
statute has been declared an unconstitutional bill of attainder by the 
Supreme Court. See United States v. Brown, 381 U.S. 437 (1965). 

However, the disability in both 29 u .s.c. §§504 and 1111 which 
prohibits service after conviction of specified crimes has been held not 
to violate the constitutional prohibition against bills of attainder or ex 
post facto laws even when applied to convictions occurring before the date 
when ~statute was enacted. See Postma v. Int'l Bro. of Teamsters, 337 
F.2d 609, 610 (2d Cir. 1964) (29--U:-s.c. §504); Presser v. Brennan, 389 F. 
Supp. 808 (N . D. Ohio 1975) (29 u.s.c. '§1111). Therefore, Congress could 
have properly made all of the 1984 amendments of each statute fully 
applicable to judgments of conviction which had been entered on or before 
October 12, 1984, the effective date of the amendments. Instead, Congress 
chose to apply only those 1984 amendments which relate to dis ability 
pending appeal. Comprehensive Crime Control Act of 1984, §804(a). See 
Commencement and Length of Disability at USAM 9-138.150 ~ seq. 
Accordingly, although it had the constitutional authority to do so, 
Congress chose not to impose the disabilities arising from the remaining 
1984 amendments, such as the 13-year bar, felony penalty, etc., to 
judgments of conviction for which any disability already had taken effect 
under prior law because the conviction had been finally sustained on 
appeal before October 12, 1984, or because no right of appeal existed on 
October 12, 1984. Comprehensive Crime Control Act of 1984, §804(b). 

State legislation similar to 29 u.s.c. §504 which disqualifies 
convicted person from union office in particular industries has been held 
by the Supreme Court to be constitutionally sound and not preempted by 
federal law. De Veau v. Braisted, 363 U.S. 144 (1960) (N.Y. Waterfront 
Commission sta tute barring all felons from office in waterfront industry 
unions); Brown v. Hotel Employees Local 54 , 104 S. Ct. 3179 ( 1984) (New 
Jersey Casino Control Act barring persons convicted of specified crimes 
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and having organized criminal associations from service in casino industry 
unions). The holding in Brown v. Hotel Employees is further supported by 
the Congressional statement in chapter 22 of the Comprehensive Crime 
Control Act of 1984 to the effect that states may also enact legislation 
to regulate service in local labor unions which are subject to federal 
regulation if such state laws are part of a comprehensive statutory scheme 
to eliminate the threat of pervasive racketeering activity in certain 
industries and which apply equally to employers, employees, and collective 
bargaining representatives. Pub. L. No. 98-473, §2201; see remarks of 
Congressman Hughes, Daily Cong. Rec. (Oct. 10, 1984), H. 12075-76. 

9-138.140 Disability of "Conviction" 

For purposes of both 29 u. s.c . §§504 and 1111 " judgment of 
conviction" under federal law includes a plea, the verdict or findings, 
and the adjudication and sentence. See Fed. R. Crim. P. 32(b)(l). The 
government has successfully argued that a state court's suspension of the 
imposition of sentence and placement of the defendant on probation is a 
conviction for purposes of 29 u.s.c. §504 despite the contrary conclusion 
under state law. See Laborer's International Union of North America, 
AFL-CIO, Local 42 v. William F. Smith, Attorney General, Civil No. 
81-6313-c(S). (E.D. Mo. unpublished opinion filed Sept. 22, 1981). Under 
federal law the suspension of the imposition of a sentence is a sentence. 
See Korematsu v. United States, 319 U.S. 432, (1943); 18 u.s.c. §3651. 
Moreover, in the case of state procedures which defer final sentencing 
pending appeal, the trial court's judgment order from which an appeal 
could be taken would appear to mark the commencement of disability for 
convictions occurring after October 12, 1984, in view of the 1984 
amendments' imposition of disability "from the date of the judgment of the 
trial court, regardless of whether that judgment remains under appeal. " 
See 29 u.s.c. §504(c)(l) and §llll(c)(l). A judgment of conviction 
entered following a plea of nolo contendere is a conviction for purposes 
of 29 u.s.c. §504. Local 1516, International Longshoremen's Association 
v. United States, 471 F. Supp. 685 (D. Ala. 1978). 

9-138.150 Commencement and Length of Disability 

9-138.151 Conviction on or before October ·12, 1984 

For judgments of conviction which are ente~ed on or before 
October 12, 1984, the disability commences on the date of the judgment of 
the trial court where no appeal is taken. If an appeal is taken, the date 
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on which the judgment of conviction is finally sustained on appeal marks 
the beginning of disability. 

However, for persons whose judgments of conviction were entered on or 
before the effe ctive date of the 1984 amendments and were pending appeal 
or sub ject to a right of appeal on that date, special prov ision is made 
for the commencement of disability. Convicted persons who would have been 
prohibited from hold ing certain positions, except for the fact that their 
convictions were pending appeal or were subject to a right of appeal on 
October 12, 1984, are disqualified effective October 12, 1984, from 
service in those same positions for five (5) years following the date of 
judgment in the trial court o r end of imprisonment. Violation of the 
statu te by suc h persons continues to be punished as a misdemeanor. 
Disqualification of these particular persons and the accompanying escrow 
provision are the only 1984 amendments which apply to judgments of 
conviction entered on or before October 12, 1 984 . Comprehensive Crime 
Control Act, §804. 

The length of disabil ity may be a maximum of five (5) years after the 
commencement of the disability where no imprisonment results from 
conviction . Where imprisonment is imposed as a result of conviction, the 
length of disability will include the period of imprisonment served after 
the commencement of the disability and an additional five years after the 
end of such imprisonment. Imprisonment which results from the revocation 
of a probated sentence or revocation of parole from the original sentence 
extends the period of disability from the end of such imprisonment. 
See Matter of L.J. Graham, u.s. Board of Parole, Application L-1 9, 
February 12, 1965. 

"Imprisonment" has been judicially construed to include the period of 
parole following conviction and custodial confinement. By looking to both 
federal and state construction of "imprisonment, " the Third Circuit has 
held that a union business agent was not entitled to ho ld office and draw 
back pay where less than five years had elapsed since the agent was 
relieved of the conditions of state parole. See Serio v. Liss, supra . 

The United States Parole Commission, which Congress has vested with 
the power to grant exemptions from the statute's prohibition, however , 
takes the position that "i mprisonment'" refers only to the period of actua l 
confinement and that the disability commences upon release from 
confinement whether or not such release is accompanied by parole. Matter 
of John Milton Nolan, U.S. Board of Parole, Application L-1 8, April 26, 
1965. While acknowledgi ng that cases relating to the parole statutes have 
treated parole as an "extension of the prison walls," a majority of the 
Board pointed to remarks by the Congressional sponsors of the Act who had 
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discussed the five-year period in terms of release from prison and to the 
absence of any Congressional intent to treat parolees differently from 
probationers. Matter of Nolan, supra. 

9-138.152 Conviction after October 12, 1984 

For judgments of conviction entered after October 12, 1984, the 
resulting disability commences on the date of the judgment of the trial 
court and may continue for a maximum of thirteen (13) years after the 
latest date listed below: 

A. Date of the judgment of the trial court if no imprisonment 
results, whether or not there is an appeal; 

B. Last date of imprisonment on the original sentence; or 

c. Last date of imprisonment where the imprisonment results from 
revocation of the probated sentence or revocation of parole. See Matter 
of L.J. Graham, United States Board of Parole, Application L-19, 
February 12, 1965. 

A 1984 amendment of 29 u.s.c. §504 expressly provides with respect to 
convictions after October 12, 1984, that a period of parole is not 
considered a part of a period of imprisonment. 29 u.s.c. S504(c)(2). 
This provision is in accord with Department of Justice policy with respect 
to convictions on or before October 12, 1984, supra. 

With respect to disqualification resulting from judgments of 
conviction entered after October 12, 1984, the convicted person may 
petition the state or federal sentencing court for a reduction of the 
maximum thirteen (13) year period of disability which is imposed on the 
date judgment is entered in the trial court. In no event may the court 
reduce the period of disqualification to less than three (3) years. See 
discussion at USAM 9-138.310. In the event a person's conviction is 
reversed on appeal, the disability which became effective as a result of 
the conviction no longer applies and the person is no longer barred from 
assuming the positions from which he/she was previously disqualified as a 
result of the conviction. 

9-138.160 Removal of Prohibition 

The prohibitions of both 29 u.s.c. §§504 and 1111 may be lifted prior 
to expiration of the period of disability if the convicted person's 
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citizenship rights, having been revoked as a result of the disqualifying 
conviction, have been fully restored or the convicted person has obtained 
an exemption from the disability in order to serve in a prohibited 
capacity. 

9-138.161 Restoration of Rights Lost by State Crimes 

Most of the states have provided for the loss of certain state civil 
rights and . privileges such as those pertaining to voting, holding of state 
office and professional licenses, etc. Most states have also provided for 
the restoration of these lost "cit~enship rights" either by virtue of a 
pardon (by a governor or other pardoning authority) or by operation of the 
so-called automatic restoration statutes upon the occurrence of specified 
conditions (~, discharge from probation). The diversity of the manner 
of restoration and the time periods after which restoration can occur were 
considered by Congress during its debate of the Act. CONG. REC. Sl0981-5 
(daily ed., June 12, 1958). There is little doubt that Congress intended 
that state restoration procedures, however diverse, should control 29 
u.s.c. §504 with respect to those citizenship rights which a state itself 
had taken away by virtue of conviction in that state . 

One federal court found that a certificate of relief from civil 
disabilities issued by a state court to a union officer at the time of the 
officer's sentencing after conviction in state court for conspiracy to 
commit labor bribery did not operate to remove the 29 u.s.c. §504 
prohibition. The court reasoned that because the certificate did not 
~restore all of the defendants' citizenship rights, the 29 u.s.c. 
§504 bar could not be lifted. See 29 u.s.c. §504(a)(A). The court also 
found that the state certificate was no t consistent with the scheme of 
relief under 29 u.s.c. §504(a)(B) in that the state certificate was 
intended to serve as an aid to rehabilitation and, under 29 u.s .c. 
S504(a)(B), the United States Parole Board must make a conclusive finding 
that the defendant has been rehabilitated before lifting the disability. 
See Nass v. Local 348, Warehouse Production, Sales and Services Employees, 
503 F. Supp. 217 (E.D. N.Y. 1980), aff'd without opinion, 657 F.2d 264 (2d 
Cir. 1981). 

9-138.162 Restoration of Rights Lost by Federal Crimes 

With respect to convictions for federal crimes, however, it can be 
said that Congress intended that a person may be relieved of the 29 u.s.c. 
§504 disability only by way of presidential pardon, or a Certificate of 
Exemption issued by the United States Board of Parole . Accordingly, a 
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Florida resident convicted in a federal district court, for example, may 
not argue for purposes of 29 u.s.c. §504 that his/her citizenship rights 
have been fully restored merely because a Florida statute has operated to 
restore the lost state civil rights . This is so even though a Florida 
statute had previously operated to take away those state civil rights by 
virtue of the federal conviction. The reasoning is twofold. 

First, although a federal conviction does not carry with it any broad 
revocation of federal citizenship rights in general, Congress has enacted 
several statutes which remove certain federal rights or privileges upon 
conviction for specified offenses. For example, convicted felons may not 
possess certain firearms (18 u.s.c. §925), or serve on a federal jury (28 
u.s.c. §1861), or hold federal offices (see list at DeVeau v . Braisted, 
supra, at 363 U.S. 159). A state may not "fully restore" these lost 
federal citizenship rights which the state has not taken away . Viverito 
v. Levi, 395 F. Supp. 47, 48 (N.D. Ill. 1975) (holding that an employee of 
a welfare benefit plan who had been convicted in federal court of 
conspiracy and embezzlement was not restored to all citizenship rights 
lost by reason of the federal conviction by operation of an Illinois 
probation statute). Second, Congress may not be deemed by its enactment 
of 29 u.s.c. §504 to have delegated to the several states the Presidential 
power to pardon for federal crimes. See In re Pocchiaro, 49 F. Supp. 37 
(W.D. N.Y. 1943); United States v.""'"DOnofrio, 450 F.2d 1054 (5th Cir. 
1971), rev'd. on other grounds, 450 F.2d 1056 (5th Cir. 1972). 

9-138.163 Certification of Exemption 

The disqualification imposed by 29 u.s.c. §504 may be lifted prior to 
expiration of the period of disability if the United States Parole 
Commission determines, after an administrative hearing, that the convicted 
person's service in a particular prohibited capacity is not contrary to 
the purposes of the Labor Management Reporting and Disclosure Act. See 29 
U.S.C. §§401 and 504(a)(B); 29 C.F.R. Part 4. Effective November l,"°l986, 
the Parole Commission's responsibilities with respect to applications for 
exemption are transferred to the courts as part of sentencing reforms 
contained in the Comprehensive Crime Control Act of 1984. See USAM 
9-138.410 ~ ~· 

9-138.170 Permitting Service in Violation of 29 u.s .c. §504 

A. With respect to disqualified persons convicted on or before 
October 12, 1984, no labor organization or any officer of such 
organization shall knowingly permit any person to assume or hold any 
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office or "paid" position prohibited under 29 u.s.c. §504. Individual 
officers are therefore subject to imprisonment and fine for permitting 
others to serve in violation of 29 u.s.c. §504. 

Superior officers at higher levels of organization in a labor union 
are subject to prosecution along with officers of the prohibited person's 
own "labor organization," i.e., local, district or state council, regional 
conference, or international (national) organization. See 29 u.s.c. 
§402(i). Generally the international president is made responsible for 
the conduct of affairs at subordinate levels of organization by the 
international organization's constitution and bylaws. Accordingly, both 
the international president and the immediate superior officer of the 
prohibited person are notified of their responsibilities under 29 u.s.c. 
§504. See USAM 9-138.030. 

B. With respect to disqualified persons convicted after October 12, 
1984, no person shall knowingly hire, retain, employ, or otherwise place 
any other person to serve in any capacity in violation of 29 u.s.c. 
§504(a). The 1984 amendment continues the duty of labor organizations and 
their responsible agents from permitting service by convicted persons 
while also expressly imposing the same duty on employer associations, 
corporations, and labor consulting firms and the responsible agents of 
such organizations. The term "person" is broadly defined to include all 
such entities. 29 u.s.c. S402(d) . The 1984 amendment also makes clear 
that permitting prohibited service is not confined to service in "o f fices 
and paid positions," as under prior law, but extends to service in all 
prohibited capacities. 

9-138.180 Intent 

29 u.s.c. §S04(b) requires for criminal prosecution that a convicted 
person willfully serve in a prohibited capacity. Organizations and 
individuals are responsible for willfully and knowingly permitting a 
disqualified person from serving in a prohibited capacity. See USAM 
9-138.170, supra. Although no cases interpreting the scope of a willful 
or knowing violation have arisen in connection with 29 u.s.c. §504, it is 
suggested that willful prohibited service may be established by proof of 
the following. 

A. Notification of the statutory provisions and consequent penalties 
on the record at the time of sentencing with respect to those already 
holding or likely to hold prohibited employments in the future. 
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B. Service of written notice of the statutory provisions over the 
signature of the Assistant Attorney General. See USAH 9-138.030. 

c. Notification given by the investigating agent, compliance 
officer, or prosecuting Assistant U.S. Attorney. 

The procedure which has been used by the Criminal Division to provide 
an individual with the opportunity to vacate his/her prohibited position 
prior to prosecution for willful service has been alluded to by the court 
in Presser v. Brennan, 389 F. Supp. 808, 816 (N.D. Ohio 1975). As noted, 
both the international president and the immediate superior officer of the 
disqualified individual are also given notice. 

9-138.200 MECHANICS OF 29 u.s.c. §1111 

9-138.210 Prohibited Capacities Specified 

An employee benefit plan is statutorily defined to include welfare or 
pension benefit plans or plans which are both types of plans. 29 u.s.c. 
§1002 (l-3). These include plans established by an employer alone, or by 
both employers and employee organizations jointly, and even if these plans 
existed prior to January l, 1975, and the effective date of Employee 
Retirement Income Security Act of 1974. See USAH 9-135.000 for coverage 
and exclusions from coverage. 

The convicted individual may not serve in any of the following 
capacities in any elllployee benefit plan: 

A. Administrator. See 9 u.s.c. §1002(16). 

B. Fiduciary. See 29 u.s.c. §1002(21). 

c. Officer. 

D. Trustee. 

E. Custodian. 

F. Counsel. 

G. Agent. 
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The terms officer, trustee, custodian, counsel and agent are not 
statutorily defined by ERISA. The designation of these officers appears 
to have been taken from the class of benefit plan officials who are 
prohibited from engaging in transactions outlawed by 18 u.s .c. §1954. 18 
u.s.c. §1954 in turn applied to plans covered previously by the Welfare 
Pension Plan Disclosure Act of 1962 (29 u.s.c. §301 ~ ~·) whose 
provisions ERISA replaces. Accordingly, resort may be had to those 
judicial interpretations of the scope of these offices under WPPDA and 29 
u.s.c. §1954. See,~, United States v . Russo, 422 F.2d 498, 502 (2d 
Cir. 1971), •cert. denied, 404 U.S. 1023; United States v. Marroso, 250 F. 
Supp. 27 (E:-0:-Mich. 1966). In any event it is anticipated that the 
problem of determining into which of these prohibited capacities a 
convicted individual may fall, apart from the plan's designation of 
him/her as such, may be practically resolved by resort to the Act's broad 
definition of fiduciary as one having any discretionary authority with 
respect to the management of plan assets, or the general administration of 
the plan, or one who has authority to render investment advice. See 29 
u.s.c. §1002(21). 

H. Employee of an employee benefit plan. 

I . Representative in any capacity of any employee benefit plan: 

This category of prohibited service applies only to persons 
disqualified by judgments of conviction entered after October 12, 1984. 
The term clearly denotes prohibition against service by convicted persons 
who operate as implied as well as express agents of the plan. 

J. Consultant (or adviser) to an employee benefit plan. 

Both the convicted individual and organizational entity are 
prohibited from serving as a consultant to any employee benefit plan. 
"Consultant" is expressly defined as any person who, for compensation, 
advises or represents a plan or who provides other assistance to a plan 
concerning the plan's establishment or operation. 29 u.s.c. §llll(c)(2). 
"Person" is defined to include individuals and organizational entities at 
29 u.s.c. 1002(9). Therefore, the addition to subsection (a)(2), as part 
of the 1984 amendments, of the phrase "including but not limited to any 
entity whose activities are in whole or substantial part devoted to 
providing goods or services to any employee benefit plan" appears to only 
support the scope of this prohibited capacity under prior law. 

The 1984 amendment's addition of the "adviser" to a benefit plan as a 
s eparate prohibited capacity apart from the category of a compensated 
"consultant" implies that convicted persons are disqualified from serving 

AUGUST 1, 1985 
Sec. 9-138.210 
Ch. 138, p. 19 

1984 USAM (superseded)



UNITED STATES ATTORNEYS' MANUAL 
TITLE 9--CRIMINAL DIVISION 

as consultant-advisers even on a non-compensated, volunteer basis. The 
Senate Labor Committee's report explains that convicted persons had been 
hired as consultants and advisors to "the very plan in which they were 
disqualified from holding a position." The individuals were then moved 
back into positions of power within the plan once the disqualification 
period ended. s. Rep. No. 98-83 on s. 336, 98th Cong., lat Seas. 14 
(1983). 

K. Any capacity that involves decision making authority or custody 
or control of moneys, funds, assets, or property of an employee benefit 
plan. 

This comprehensive category of prohibited service applies only to 
persons disqualified by judgments of conviction entered after October 12, 
1984. 

9-138.220 Disabling Crimes 

No individual may serve in the capacities set forth in USAM 
9-138.210, if convicted of the following substantive crimes, conspiracy to 
commit such crimes, attempts to commit such crimes, or any crime in which 
any of the foregoing is an element. 

The legislative history indicates that Congress modeled 29 u.s.c. 
§1111 on 29 u.s.c. §504, but deliberately expanded the list of crimes 
included in 29 u.s.c. §504 to assure adequate protection to participants 
and beneficiaries. s. Rep. No. 93-127, 93rd Cong., 2d Seas. 3, reprinted 
in 1974 U.S. CODE & AD. NEWS 4870. 29 u.s.c. §1111 generally expands the 
scope of prohibited offenses to include (1) attempts and (2) crimes in 
which the specified crimes are an element similar to the judicial 
construction placed on 29 U.S.C. §504 by Postma v. Int'! Bro. of 
Teamsters, supra. The Congressional sponsors of ERISA appear to have 
emphasized the need for even greater protection for benefit plans than 
that afforded to labor organizations "because of the large funds involved 
and the attendant great risk of loss affecting a large number of persons." 
s. Rep. No. 93-127, supra. Accordingly, the courts will undoubtedly 
continue to liberally construe the scope of specified crimes to effect the 
statute's remedial purpose. 

A. 29 u.s.c. §1111 carries over most of the substantive crimes 
specified in 29 u.s.c. §504: robbery, bribery, extortion, embezzlement, 
grand larceny, burglary, arson, murder, rape, assault with intent to kill. 
Assault which inflicts grievous bodily injury, however, has been omitted 
from 29 u.s.c. §1111. Additional substantive crimes included are listed 
below. 
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B. Fraud may present one of the broadest classes of prohibiting 
crimes in that many federal crimes require proof of an intent to defraud 
or a scheme or artifice to defraud. See, ~· 18 u.s.c. §§471 and 472 
(making and uttering forged securities of the United States); 18 u.s.c. 
§2314 (interstate travel to defraud and transportation of forged 
transportation of forged securities). Fraud in its common law meaning 
also covered forgery, the crime of uttering, and all manner of cheats. 

C. A felony violation of federal or state law involving substances 
defined in 21 u.s.c. §802(6). 29 u.s.c. §1111, unlike u.s.c. §504, 
disqualifies those convicted in connection with all the federally 
controlled substances as scheduled in 21 u.s.c. §812 and is not limited to 
narcotic drug violations. 

D. Kidnapping. 

E. Perjury. 

F. Crimes described in 15 u.s.c. §80a-9(a)( l ). This category 
specifically disqualifies any persons who within the past ten years has 
been convicted of a crime involving the purchase or sale of a security or 
arising from such person's conduct as a broker, dealer, investment 
advisor, etc., and who is therefore also prohibited from serving with 
investment companies. 

G. Any criminal violation of ERISA. See USAM 9-135.000 . While 
misdemeanor reporting and record-keeping violations under ERISA (after 
January 1, 1975) are covered offenses, misdemeanor reporting and record
keeping offenses under the Welfare Pension Plans Disclosure Act (29 u.s.c. 
308(a)) prior to January 1, 1975, are not prohibiting crimes under 29 
u.s.c. §1111. A felony conviction for falsified reports and records 
relating to benefit plans under 18 u.s.c. §1027 is covered even though it 
occurred prior to January 1975. 

H. A violation of any subsection of 29 u.s.c. §186. Unlike 29 
u.s.c. §504, 29 u.s.c. §1111 is not limited to a 29 U.S.C. §186(a)(4) 
"bribery." See Chain Service Restaurant, supra. 

I. 18 u.s.c. Chapter 63, §§1341-1343: Mail and wire frauds. 

J. 18 u.s.c. §874: Kickbacks from employees at federal public 
works. 
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K. 18 u.s.c. §1027: Falsified benefit plan reports and records. 
See USAM 9-136 . 200 ~ ~· 

L. 18 u. s.c. §1503: Obstruction of justice in connect i on with a 
juror or federal court officer. 

M. 18 u.s.c. §1505: Obstruction of proceed ing before federal 
agencies and Congressional committees. 

N. 18 u.s .c. §1506: Theft or alteration of federal court records; 
false bail. 

O. 18 u.s.c. §1510: Obstruction of federal c riminal investiga
tions. 

P. 18 u.s.c. §§1512-1513; 1515: Conviction for tampering with or 
retaliating against a witness, victim, or an informant under 18 u.s.c. 
§§1512 and 1513 after October 12, 1982, may result in disqualification 
under 29 u.s.c . §1111 if the underlying conduct required for conviction is 
equivalent or functionally identical to conduct which was formerly 
required for conviction in such cases under the obstruct i on of justice 
crimes , supra, which are listed in 29 u.s.c . §1111. See Berman v. 
Teamsters Local 107, 237 F. Supp. 767 (E.D. Pa. 1964) and Illario v. 
Frawley, 426 F. Supp. 1132 (D. N.J. 1977). 

Q. 18 u.s.c. §1951: See USAM 9-131.000. 

R. 18 u.s.c. §1954: See USAM 9-134.000. 

s. Any criminal conviction under LMRDA: 29 u.s.c . §§439 , 461, 463, 
50 l( c), 502, 503, 504, 522, 530. See USAM 9-136.000, 9-136.960, 
9-136.300, 9-136 . 961, 9-136.962, 9-136 .810, 9-136.700 respectively. 

T. Any felony involving abuse or misuse of a position in a labor 
union or employee benefit plan. For judgments of conviction entered after 
October 12, 1984, a new ground for disqualification was added to 29 U.S. 
§§504 and 1111. See discussion at USAM 9-138.120, supra. 

9-138.230 Consti tutionality of Establishing Disability 

See USAM 9-138.130, supra . 

9-138. 240 Disability of "Conviction" 
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See USAM 9-138.140, supra. 

9-138.250 Commencement and Length of Disability Resulting from 
Conviction 

The terms "conviction" and "convicted" are defined in the same manner 
as under 29 u.s.c. §504. See USAM 9-138.140, supra. The commencement and 
duration of the disability under 29 u.s.c. §1111 is governed by 
provisions which are identical to those under 29 u.s.c. §504 in regard to 
judgments of conviction entered before and after October 12, 1984. See 
9-138.151 and 9-138 . 152, supra . 

9-138.260 Removal of Prohibition 

9-138.261 Certification of Exemption 

The disqualification imposed by 29 u.s.c. §1111 may be lifted prior 
to expiration of the period of disability if the United States Parole 
Commission determines, after an administrative hearing, that the convicted 
person's service in a particular prohibited capacity is not contrary to 
the purposes of Title I of the Employee Retirement Income Security Act. 
See 29 u.s.c. Sllll(a)(B); 29 c.F.R . Part 4. Effective November l, 1986, 
the Parole Commission's responsibilities with respect to applications for 
exemption are transferred to the courts as part of sentencing reforms 
contained in the Comprehensive Crime Control Act of 1984. See USAK 
9-138.410 !!. .!.!S,· 

9-138.262 Restoration of Rights Lost by Conviction 

Relief by full restoration of lost citizenship rights is treated in 
the same manner as under 29 u.s.c. §504. See USAM 9-138.160, 9-138.161, 
9-138.162, supra. 

9-138.270 Permitting Service in Violation of 29 u.s.c. §1111 

No person, which includes corporate and collective entities, 29 
u.s.c. §1002(9), may knowingly permit any other person to serve in any of 
the above prohibited capacities. As part of the 1984 amendments of 29 
u.s.c. §1111, the term "permit" was replaced by the words "hire, retain, 
employ, otherwise place" without any apparent change in meaning. 
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9-138.280 Intent 

A person who intentionally serves, and persons who intentionally and 
knowingly permit such person to serve, in a prohibited position are 
subject to criminal penalties under 29 u.s .c. Sllll(b). No decision has 
yet arisen which specifically interprets these elements of intent. 
Reference to Departmental procedures for notice of disqualification was 
made with respect to this issue in Preser v . Brennan, supra, 389 F. Supp. 
at 816. 

In the case of benefit plans, Departmental procedures call for notice 
to the prohibited individual and to the plan administrator and/or plan 
trustee who are usually responsible for the individual's service. 

9-138.300 REDUCTION 

9-138.310 Proceedings for Reduction of Thirteen-Year Period of Disability 
Resulting from Convictions after October 12, 1984. 

In regard to disqualification which results from judgments of 
conviction entered by the trial court after October 12, 1984, a new means 
of relief from the disability became available under both 29 u.s.c. SS504 
and 1111. A convicted person may apply to the federal or state sentencing 
court for a reduction of the thirteen-year disability period, which is 
impoaed from the date of judgment by operation of the statutes. The court 
cannot reduce the disability period to less than three years. 

Considerations of due process may require that the disqualified 
person be allowed to apply for such a reduction at any time during the 
period of disqualification, particularly where a person is convicted of a 
disabling offense prior to the commencement of service in a prohibited 
capacity and without notice of the disability. If the provision were 
construed to confine the application for reduction to the date on which 
sentence was imposed, undue advantage would be given to the person who is 
convicted while holding office and who is therefore more likely to be 
aware of the effect of conviction. 

This construction of the reduction provision is also consistent with 
the primary means of relief under existing law which permits the 
disqualified person to apply to the United States Parole Commission at any 
time during the period of disqualification for an administrative exemption 
from disability. Moreover, once the Parole Commission's responsibilities 
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with respect to applications for exemption are transferred to the 
sentencing courts on November 1, 1986 (~ USAM 9-138.410 !.!_ .!.!i_•) a 
petition for reduction of disability to a period which is less than or 
equal to the period transpired since conviction will be substantially the 
same request for relief as an application for exemption from 
disabilities. 

Accordingly, treatment of a request for reduction of the length of 
disability on the same basis afforded applicants for exemption facilitates 
the assertion that the convicted person bears a similar, if not identical, 
burden in applying either for reduction or exemption, namely, that he or 
she has already been substantially rehabilitated at the time of the 
application and therefore can be trusted to not endanger the organization 
in which he or she seeks a position. See also Nass v. Local 348, 
Warehouse Production Employees Union, 503 F. Supp. 217, 220 (E.D. N.Y. 
1980) aff'd without opinion, 657 F.2d 264 (2d Cir. 1981), holding that 
relief from disability by restoration of lost citizenship rights under 
state law is measured by the same standard by which an exemption 
application is adjudged. 

9-138.400 EXEMPTION 

9-138.410 Proceedings for Exemption Before the U.S. Parole Commission 

Both 29 u.s.c. §§504 and 1111 provide that any person otherwise 
prohibited from holding certain positions may apply to the Parole 
Commission for a determination that such person's service in such position 
would not be contrary to the purposes of (1) LMRDA (29 u.s.c. §401 et 
~·) in the case of 29 u.s.c. §504 or (2) ERISA (29 u.s.c. §1001 et seq-:} 
in the case of 29 u.s.c. §1111 employments. Prior to issuing or denying 
the application a Certificate of Exemption, the Board is required to hold 
a hearing in accordance with the Administrative Procedure Act (5 u.s.c. 
§§556-557). Notice of these proceedings for the purpose of appearance 
must be given to the state, county, or federal prosecutive officials in 
the jurisdiction where the applicant was convicted. The substantive 
determination of the Board is expressly made final by both statutes and is 
not appealable. 

9-138.411 Continued Service Pending a Board Determination 

The Departmental position in respect to persons holding a prohibited 
position under either 29 u.s.c. §§504 or 1111 is that these persons must 
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vacate their prohibited positions as soon as practical following the 
obtaining of knowledge of the disqualification. They are not entitled to 
continue to occupy the prohibited position pending an exemption 
determination by the Parole Board. 

This position is supported with respect to 29 u.s.c. §1111 by Presser 
v. Brennan, supra, where it was held that a trustee's continued service 
with a benefit plan, pending the Board's determination, would b~ 
inconsistent with the intention of 29 u.s.c. §1111. Due process required 
no predisqualification hearing for individuals. Id. 389 F. Supp. at 
814-815, n.4. (Presser also held that the retroactive-application of 29 
u.s.c. §1111 to convictions sustained prior to the passage of ERISA did 
not violate any due process right of a plan trustee. Id . ) Compare, 
Greenberg v. Brennan, Civ. No. 74-1822 (E.D. N.Y. March 20, 1975) where it 
was held that a full-time auditor for a benefit plan could not be required 
to vacate his position prior to the Parole Board's hearing where a 
contemplated 6-9 month delay in obtaining a hearing would deny the 
applicant employee procedural due process in the application of 29 u . s.c. 
§1111. 

With respect to corporations and partnerships, however, the court in 
Presser noted that 29 u.s.c. §1111 expressly provides for continued 
service by such entities with a benefit plan until the Parole Board has 
determined such service would be inconsistent with the intention of 29 
u.s.c. §1111. This is not to say, however, that an individual who acts as 
a consultant to a benefit plan, as part of his/her firm's service as a 
consultant, for example, may not be immediately compelled to terminate 
his/her individual services for such plan. 

9-138.412 Parole Board Regulations 

The rules and regulations of the Board governing exemption 
applications are set out at 28 C.F.R. §§4.1-4.17 (as amended, 41 Fed. Reg. 
3853, January 27, 1976) for 29 u.s.c. §504 and 28 c.F.R. §S4a.l-4.17 (as 
amended, supra) for 29 u.s.c. §1111. Primary responsibility for appearing 
at the hearing, offering evidence, taking exceptions to any hearing 
examiner's findings, and presenting supplemental argument before the Board 
rests with the Solicitor of Labor. See 28 C.F.R. §§4.11, 4a.ll, 4.14, 
4a.14. 

In the case of federal convictions, the prosecuting attorney or other 
representative of the u.s. Attorney's office which prosecuted the 
applicant are permitted to appear and participate. Where this is not 
feasible, the prosecuting office may appear through the Labor Unit, 
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Organized Crime and Racketeering Section, as its representative. In some 
cases, the u.s. Attorney or prosecuting attorney, upon coordination with 
the Government Regulations and Labor Section, may offer his/her reasons 
why the applicant should be granted or denied an exemption by affidavit. 

Factor used by the Board in deciding whether an applicant is entitled 
to an exemption include: 

A. The character and gravity of the disqualifying offenses; 

B. The nature of the position for which the exemption is sought; 

c. The extent to which the applicant has rehabilitated himself/ 
herself by conduct subsequent to his/her disqualifying acts. See Matter 
of Meyer Kleinberg, United States Board of Parole, Application P-6, (June, 
1975) and cases cited therein. The applicant has the burden of proof and 
the standard is higher than that set for release on parole. 

Under the amended regulations, the Board may specify a time in which 
deficiencies in the application must be remedied. Failure to do so in the 
prescribed time will result in the application being deemed withdrawn. 
See 28 C.F.R. §§4.6, 4a.6. A withdrawal, like a full denial of the 
exemption, precludes the applicant from making an application again within 
the following year. See 28 C.F.R. §§4.16, 4a.l6. 

9-138.420 Proceedings for Exemption Before the Sentencing Court after 
November 1, 1986 

Effective November 1, 1986, the forum in which to apply for an 
exemption from disability under 29 u.s.c. §§504 and 1111 is changed from 
the United States Parole Commission to the state or federal sentencing 
court. The effect of the transfer is to give the sentencing court 
jurisdiction to hear applications for both reduction of the thirteen-year 
disqualification period which arises from convictions occurring after 
October 12, 1984 (~ USAM 9-138.310, supra) and exemption from any 29 
u.s.c. §§504 or 1111 disability for service in a prohibited capacity. 

Exemption applications are to be entertained by the Msentencing 
judgeM in the case of federal convictions and, on motion of the Justice 
Department, the federal court in the district where a state or local 
offense which resulted in the disabling conviction was committed. There 
is no similar removal provisions for reduction proceedings in the case of 
disqualifying state convictions; they are confined to the "sentencing 
court." However, the removal of exemption proceedings to federal district 
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court is exercised at the discretion of the Justice Department. See 
Comprehensive Crime Control Act of 1984, Pub. L. No. 98-473, Chapter II, 
§§229, 230 and 235. Accordingly, consultation with the supervisory 
section of the Criminal Division is encouraged in such cases. See USAM 
9-138.020, supra. 

9-138.500 CIVIL ACTIONS 

A civil action to remove a fiduciary of an employee benefit plan for 
violation of 29 u.s.c. Sllll may be brought by the United States 
Department of Labor, or by a benefit plan participant. beneficiary or 
fiduciary. See 29 u.s.c. S§ll09(a) and 1132(a)(2). Civil actions 
litigated by the Department of Labor are subject to the direction and 
control of the Civil Division, U.S. Department of Justice. See 29 u.s.c. 
s1132(j). 

Civil actions against the Department of Justice for declaratory 
judgment, injunction, etc. with respect to 29 u.s.c. §§504 and 1111 are 
coordinated with the Labor Unit of the Organized Crime and Racketeering 
Section, Criminal Division. 

9-138.600 ALTERNATIVE RELIEF TO U.S.C. §504 AND 29 U.S.C. §1111 

A significant practical application of 29 u.s.c. §504 occurred in 
connection with the prosecution in United Staters v. Scaccia, 514 F. Supp. 
1353 (N.D. N.Y. 1981) where a union business manager was convicted in 1975 
for embezzlement and was imprisoned for two months and placed on probation 
for 58 months. One of the conditions of probation was to " refrain from 
violation of any law." Subsequent investigation determined that the 
defendant was performing the duties of union business manager in violation 
of 29 u.s.c. §504. Rather than pursuing prosecution under 29 u.s.c. §504, 
probation was revoked upon a finding that the probationer's violation of 
29 u.s.c. §504 was a violation of the above probation condition. 

There is also authority for imposing specific conditions of probation 
that an individual not hold union office. United States v. Barraso, 372 
F.2d 136 (3d Cir . 1967); Berra v. United States, 221 F.2d 590 (8th Cir. 
1955), aff'd ~other gro~ 351 u.s. 131 (1956) (pre-29 u.s.c. §504 
case). 

Removal from union office also has been effected under the RICO 
forfeiture statute. See 18 u.s.c. §1963; United States v. Rubin, 559 F.2d 
975, 990-993 (5th Cir. 1977). 
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9-138. 700 RECEIPT OF SALARY PENDING APPEAL 

Although disqualification resulting from judgments of conviction 
entered after October 12, 1984, takes effect on the date of judgment in 
the trial court and continues throughout the pendency of any appeal, 
certain convicted persons may be entitled to receive salary while the 
conviction is on appeal. A convicted person who has been disqualified 
from office or other position in a labor organization or in an employee 
benefit plan and who has "filed an appeal" from the di sabling conviction 
is entitled to have any salary he or she would have earned, but for the 
disqualification, placed in escrow for the duration of the appeal or the 
period of time during which such salary would be due, whichever is 
shorter. Reversal of the disabling conviction would permit payment of the 
escrow monies to the formerly disqualified person. 29 u.s.c. §§S04(d) and 
llll(d), as amended. 

The Senate Labor Committee's report specifies that the escrow 
provision is intended to apply only to the unexpired term of office or 
position which the disqualified person holds at the time of conviction. 
The report also states that if the convicted person seeks to gain elective 
office in a labor union during the pendency of his/her appeal and is 
prohibited from service by the disability, compensation may not be made 
and no salary may be placed in escrow. s. Rep. No. 98-83 on s. 336, 98th 
Cong., lat Seas. 15-16 (1983). Moreover, although the statute provides 
that the payment of salary into escrow "shall continue" during the period 
of appeal or period for which "salary would be otherwise due," nothing in 
the statute expressly precludes a labor organization or employee be nef it 
plan from terminating the convicted person's prohibited employment or 
lawfully removing the convicted individual from a prohibited office 
independently from the statutory disqualification. Under such 
circumstances, salary would not be "otherwise due" and required to be 
placed into escrow. 

It should be noted that the escrow provision and the legislative 
discussion of that measure omit any reference to prohibited offices and 
positions listed in 29 u.s.c. SS504 and 1111 other than those "in labor 
organizations" and "in employee benefit plans." Preservation of ''salary" 
in anticipation of ultimate exoneration on appeal does not appear to be 
available to convicted persons who are disqualified while holding 
positions in all other prohibited categories, for example, employer 
association and corporate labor relations personnel, labor relations 
consultants, and employee benefit plan consultants. Presumably the 
intention of Congress is that such employer personnel c an be shifted to 

AUGUST 1, 1985 
Sec . 9-138.700 
Ch. 138, p. 29 

1984 USAM (superseded)



UNITED STATES ATTORNEYS' MANUAL 
TITLE 9--CRIMINAL DIVISION 

other responsibilities in their organizations and that independently 
contracted persons have other sources of income unlike the union officer 
or benefit plan employee. 
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9-139.000 MISCELIANECXJS LABOR STATUTES 

9-139.100 45 U.S.C. §151, ET SEQ. - THE RAILWAY LABOR ACT (RIA) 

The RIA provides in 45 u.s.c. §152, Tenth, that: 

It shall be the duty of any United States Attorney to whan 
any duly designated representative of a carrier's anployees 
may apply to institute in the proper court and to prosecute 
under the direction of the Attorney General of the United 
States, all necessary proceedings for the enforcement of the 
provisions of this section, and for the punishment of all 
violations thereof and the costs and expenses of such 
prosecution shall be paid out of the appropriation for the 
expenses of the courts of the United States. 

The RIA provides in 45 u.s.c. §152, Tenth, for prosecution to insure 
the enforcement of the Act. In a:ldition to oonferring specific authority 
on the United States Attorney for enforcing the :RLA by criminal 
prosecution, the reference to "all necessary proceedings for the 
enforcement of" that section has been interpreted to give the United States 
standing to bring civil proceedings to enjoin violations of the Act. 
Florida East Coast Ry· Co. v. United States, 348 F.2d 682, 685 (5th Cir. 
1965), aff 1d sub. nan., Railway Clerks v. Florida East Coast ~· Co., 384 
U.S. 238, 242 n.4 (1966). However, as one court noted: "This provision 
cannot be construed as burdening the Department of Justice with the duty of 
representing every anployee, or group of anployees, who may assert rights 
under the Act." cee;ro v. Pan American Airways, 195 F.2d 453, 459 (1st 
Cir. 1952), cert. denied, 359 U.S. 1005 (1959). If it is determined that a 
matter merits civil enforcement under 45 U.S.C. §152, Tenth, the Civil 
Division should be contacted before any acticn is taken. 

9-139.101 Investigative Jurisdiction 

Where criminal violations of the RLA are suspected, investigative 
jurisdiction rests with the Federal Bureau of Investigation. 

9-139.102 Supervisory Jurisdiction 

Supervisory jurisdiction concerning criminal enforcement of the RLA 
rests in the Labor Unit of the Organized Crime and Racketeering Section. 

Supervisory jurisdiction concerning civil enforcement under the RLA 
rests in the Civil Division of this Department. 
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9-139.103 Authorization for Criminal Prosecution 

As a matter of policy, prosecutions as well as requests for 
investigation concerning violations of 45 u.s.c. S152, Tenth should be 
declined unless they contain allegations of egregious carrier interference 
with employee rights tantanount to actual or threatened violence, or 
involve prohibited payments to employee representatives. This p'.)licy is 
instituted primarily as a result of United States v. Winston, 558 F.2d 105 
(2d Cir. 1977), wherein the Second Circuit reversed a a:>nviction under 45 
u.s.c. §152, Tenth. 

In Winston, defendants, owners and q>erators of a small airline 
charter service, were charged with conspiracy to violate the Railway Labor 
Act by conduct which \toOUld have been at 110st an tmfair labor pr-actice in an 
industry other than the railway or airline iooustries tmder federal law. 
Accordingly, under this prosecution p'.)licy, the rrere ccmnission of an 
unfair labor practice is insufficient to justify criminal pr-osecution tmder 
the Railway labor Act, absent the presence of one or 110re of the 
aggravating factors described above. 

This policy change has the effect of treating the parties to airline 
and railway labor disputes for purposes of criminal pr-osecution in the sane 
manner as parties in labor disputes in other federally regulated 
industries. 

This policy does not apply to civil litigation under 45 U.S.C. 152, 
Tenth as supervised by the Civil Division. 

9-139.104 Declinations of Criminal Prosecution 

In declining prosecution with respect to canplaints alleging 
violations of 45 u.s.c. S152, Tenth, it may be ~ropriate to crlvise the 
complainant that redress may be available to ~'through private civil 
litigation. Alleged violations of the RIA have generally been litigated 
by either labor organizations on behalf of their menbers, see, Virginia 
Ry· Co. v. ~stem Federation 'No. 40, 84 F.2d 641 (4th Cir. 19:36")'; aff 1d 300 
U.S. 515 (1~7); Texas and N.O.R.R. Co. v. Railway Clerks, 33 F.2d 13 (5th 
Cir 1929}, aff'd 281 U.S. 548 (1929}; contra, I.A.M. Y?dge 2201 v. Air 7 Indies Corp., 73 Lab. Cas. 14,467, 86 L.R.R.M. 2076 (D. P.R. 1973); or by 
the employees themselves as private individuals. See, Brady v. 'IWA, Inc., 
223 F. Supp. 361, 365 (D. Del. 1963}, aff'd 401 F.2d 87, cert. denied, 393 
U.S. 1048; Burke v. ~ania Mexicana de Aviacion, 433 F.2d 1031 (9th Cir. 
1970); Griffin v. Piedmont Aviation, Inc., 384 F. Supp. 1070 (N.D. Ga. 
1974}. 
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9-139.120 Applicability of RIA 

Neither the National Labor Relations Act (NI.RA) oor its crne00ments 
under the Labor Management Relations Act of 1947 (Taft-Hartley) (29 u.s.c. 
SS141-188) apply to employers and individuals employed by employers subject 
to the RIA. See 29 u.s.c. SS152(2)(3), 182: Pacific Gant>le a:>binson C.O. v. 
Minneapolis &St. L. Ry· c.o., 105 F. Supp. 794 (D. Minn. 1952), aff 1d in 
~.and vacated in part S!!. other grounds, 215 F.2d 126: Bruno v. r.brtheaSt 
Arrrines, Inc., ~ F. Supp. 716 (D. Mass. 1964). 'lhe rights and duties 
involved In the relationship between sudl an employer and his employees are 
solely governed by the provisions of the RIA. 

9-139.130 •carrier• 

Criminal sanctions under the Act apply Mly to carriers, their 
officers and/or ~ents. 45 u.s.c. S151, First, inesthe term •carrier• 
as including railroads, express cx:>nq;>anies and sleeping car cnnpanies 
subject to the Interstate camterce Act (ICA) (49 u.s.c. SS1, et 

see 
~·) and 

any subordinate support facilities of any railroad canpany. also 29 
C.F.R. §1201.1. 45 u.s.c. S151 makes certain exclusions fian the 
definition of •carrier,• i.e., interurban electric railways and railways 
used exclusively in the mining of coal. 

The ICC is given the authority 'in 45 u.s.c. S 151, First, to determine 
and certify to the National Mediation Board (NMB) whether a particular 
transportation facility is a •carrier• for purposes of the RLA. ~ also 
29 C.F.R. S1201.2 an:3 S1201.3. 

The NMB accepts the decision of the ICC as long as it is based on 
subsequent evidence and is oot arbitrary and capricious. See, ~·, 
Shields v. Utah, Idaho Cent. R. C.O., 305 U.S. 177 (1938) (sets""10i-th SJrne 
of the factors the ICC oonsiders in making its determination): <llic~o, 
S.S. & S.B.R.R. v. Flemi~, 109 F.2d 419 (7th Cir. 1940) (ICC may determine 
whether a railroad is sub)ect to the RIA). 

By virtue of 49 u.s.c. S1,(1) (2), neither the ICA oor the RLA apply 
to United States carriers \lit'ho are located or perform transportation solely 
outside of the United States or its territories. Air Line Dispatdlers 
Ass'n v. NMB, 189 F.2d 685 (D.C. Cir. 1951), cert. denied, 342 U.S. 849: 
Air Line SteWards & Stewardesses v. '!WA, 173 F. Supp. 369 (S.D.N.Y. 1959), 
aff 1d 273 F.2d 69, cert. denied, 362lf.s. 988. 49 u.s.c. S1, (2)(a) also 
makes it clear that wholly intrastate transportation facilities are 
exclooed fran the coverage of the ICA an:3 the RLA. 

Under 45 u.s.c. SS181, 151, 152, 154 and 163 are made applicable to 
carriers by air so long as they are either engaged in interstate er 
foreign comnerce, or transporting United States mail. 
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9-1 39. 131 "COilltlOn Carrier" 

As already noted, 45 U.S.C. §151, First, incorporates 49 u.s.c. §§1, 
et seq., (the Interstate Camnerce Act) (!CA) by reference. The !CA defines 
"ccmoon carrier" subject to the Act as one engagerl in transportation: 

[FJ ran one State or Territory of the United States, or the 
District of COlurrbia, to any other State or Territory of the 
United States, or the District of COlurrbia, or fran one place 
in a Territory to another place in the same Territory, or fran 
any place in the United States through a foreign country to 
any other place in the United States, or fran or to any place 
in the United States to or fran a foreign country, but only 
insofar as such transportation or transmission takes place 
within the States. 

This definition is essentially reiterated in the definition of "camnerce" 
containErl in 45 u.s.c. §151, Fourth. 

By virtue of 49 u.s.c. §1, (1) (3), neither the !CA nor the RLA apply 
to United States carriers \liho are located or p:!rform transportation solely 
outside of the United States or its territories. Air Line Dispatchers 
Ass'n. v. w-tP, 189 F.2d 685 (D.C. Cir. 1951), cert. denied, 342 U.S. 849; 
Air Line SteWards & Stewardesses v. '!WA, 173 F. Supp. 369 (S.D.N.Y. 1959), 
aff 1d, 273 F.2d 69, cert. denied, 362 U.S. 988. 49 u.s.c. §1, par. (2)(a) 
also makes it clear that wholly intrastate transportation facilities are 
excluded fran the coverage of the !CA arrl the RLA. 

9-139. 132 "Carrier By Air" 

On April 10, 1936, the RIA was amerrled to include "carriers by air." 
see 45 u.s.c. S181. uooer 45 u.s.c. §181, 45 u.s.c. §§151, 152, 154 arrl 
163 are made applicable to carriers by air so long as they are either 
engaged in interstate or foreign camnerce, or transporting United States 
mail for or under a contract with the United States g::>vernment. 45 u.s.c. 
§182 specifically makes the definition of "carriers" in 45 u.s.c. §151, 
First, \liholly applicable to air carriers. '!he primary effect of this is to 
bring any related support facilities arrl services of such air carriers 
within the coverage of the RLA. Note, the RLA does not cpply to United 
States air carriers located in foreign countries entirely outside the 
United States. ~ its territories. Air Line Dispatchers Ass'n. v. Mtm, 
supra; see, Air Line Stewards & Stewardesses v. '!WA, supra. 
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9-139.133 "aJployee" 

To be covered by the RIA, enployees must be in the service of a 
carrier and their work must bear a direct relationship to the 
transportation activities of the carrier. ILA. v. :tbrth carolina State 
Ports Authority, 370 F. St.JR>. 33 (E.D.N.C. 1974)' aff'd 511 F.2d 1007; Pan 
Am v. United Brotherhood of carpenters, 324 F.2d 217 (9th Cir. 1963), cert. 
denied, 376 u.s. 964. 

Since the RIA does not cpply to United States carriers located solely 
on foreign soil, it also does not cpply to the enployees of such carriers, 
Air Line Dispatchers Ass'n v. N-m, supra. 

9-139.140 The Key Section of the RIA (45 u.s.c. S152) 

45 u.s.c. S 152, '!bird and Fourth, J:X"O\Tide the rrost ~prq>riate basis 
for criminal prosecution u00er the Act.. 45 u.s.c. S152, '!bird, J:X"ecludes 
the carrier fran interfering in any way with its enployees' choice of 
representative. Exanples of interference ~ich might be cctionable W'len 
accanpanied by violence (see USAM 9-139.103, infra) include: 

A. Threats of reprisal by a carrier if an enployee votes for a 
union; 

B. Questioning by a carrier of employees concerning tow they interrl 
to vote; 

C. Pretext discharges or disciplinary actions and / or 
solicitation/collectioo by a carrier of employees' electioo ballots. 

45 u.s.c. §152, Fourth, prooibits any and all carrier interference 
with the rights of its employees generally to organize and select a 
collective bargainiB,;J representative. This prO\Tision is broader than 45 
u.s.c. S152, Third, in that it cpplies to all organizational activity, even 
where there is no actual election pendif¥J or even available. 

45 u.s.c. S152, Fourth, also proscribes the use of the fu00s of a 
carrier "in maintaining or assisting or contributing to any labor 
organization, labor representative, or other agency of collective 
bargaining • • • n 'Ibis subsection is the important oounterpart of 29 
u.s.c. S186 which a:wers similar type payments by employers oot in the 
railroad and airline industry. However, t.mlike 29 u.s.c. S 186(b), 45 
u.s.c. S152, Fourth, does not make it a substantive offense for union or 
;uployee representativestoaernana-ari:Vor accept such payments~Therefore, 
in order to prosecute this sort of rorrluct on the part of sudl a 
representative, resort nust be had to the conspiracy or aidiB,;J arrl abettiB,;J 
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statutes. See 18 u.s.c. §§371, 372. Note, there is a prOITiso to 45 u.s.c. 
§152, Fourth-;-which permits a carrier to furnish free transportation to its 
employees while engaged in the business of ~ labor organization. Although 
there is no case law on p'.)int, this prOITiso soould be strictly construed as 
a narrow exception to the broad prohibition of section 45 u.s.c. S 152, 
Fourth, discusserl in the previous paragraph. 

9-139.150 Criminal Provision and Sanction of the RIA (45 U.S.C. §152, 
Tenth) 

45 u.s.c. §152, Tenth, makes any willful failure or refusal on the 
part of a rerrier or its agents to a::mply with the prO'Visions set forth in 
the Third, Fourth, Fifth, Seventh arrl Eighth p:iragraphs of 45 u.s.c. §152 a 
misdemeanor. Many act ions on the p:irt of a carrier which constitute 
criminal violations of the RLA \\Qllld only be unfair labor practices if the 
NLRA, 29 u.s.c. §§152, et seq., were applicable. Under the NLRA sudl 
actions \\Qllld only subject the employer to cease arrl desist orders arrl/or 
back pay awards. 

Only two rerriers have ever been irrlicted under the RLA. The first 
irrlictment, United States v. Taca Airways Agency, Inc., Cr. No. 24270 (E.D. 
La. 1952), resulted in a rolo contendere plea by the carrier arrl dismissal 
of the dlarges against two representatives of the carrier. The secorrl 
case, United States v. Winston, 558 F.2d 105 (2rrl Cir. 1977), involved a 
violation of §2 of the Act which makes it a criminal offense for a railroad 
or airline to influence its employees regarding employee representation or 
unionization. The convictions were dismissed because the requisite intent 
to violate the RIA was not established. 

9-139.160 Intent 

After United States v. Winston, 558 F.2d 105 (2nd Cir. 1977), the 
government is left with a high starrlard in prO\Ting criminal intent to 
violate the RLA. The Second Circuit held that rrore than rrere knowledge 
of unlawful conduct was required to establish the deferrlant' s intent. 
The court stated, "They must be found to have acted voluntarily arrl 
intentionally to violate a known legal duty." Id. at 109. The prcper test 
of the defendants' conduct is whether the deferrlants would have taken the 
same action in the absence of the Act's restrictions. Id. at 110. The 
Winston case differs fran other cases involving rralum prOhibitum offenses 
in which a "reckless disregard" starrlard has been applied to the 
"willfulness" element. See, United States v. Illinois Cent. R. Co., 303 
U.S. 239, 242 (1938); United States v. Bishop, 412 U.S. 346 (1972); Korholz 
v. United States, 269 F.2d 897 (10th Cir. 1959). 
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9-139.180 NMB Employees As Witnesses 

In many instances criminal prosecutions under the RIA may require 
testimony from employees of the NMB who handled the particular 
representation dispute, etc., in behalf of the NMB. In order to preserve 
what it deems to be a neutral position between carriers and unions or 
employees, the NMB may be hesitant in sane cases to allow its employees t o 
testify or produce records in response to slbp:>enas. See 29 C.F.R. §1208.7 
arrl IAM v. National Mediation Board, 425 F.2d 51no.C. Ci r. 1970 ) . 
Accordingly, where access is desired to NMB witnesses arrl records, 
coordination should be made through the Labor Unit of the Organized Crime 
arrl Racketeering Section. 

9-139.200 29 U.S.C. §§201-219 - FAIR LABOR STANDARa:> Acr 

The Fair Labor Starrlards Act of 1938 (FLSA) was the culminat ion of 
executive efforts to fashion a national policy directing the payment of a 
standard minimLDn wage with 01Jertime canpensation to employees ergaged in 
interstate ccmnerce or in the production of goods for interstate ccmnerce. 
The FLSA also imposed restrictions on the use of dlild labor and required 
employers to maintain accurate records available for government inspection. 
The Fair Labor Standards Act represented the last piece of New Deal 
legislation, and, indeed, one of that era's nost significant in econanic 
effect and duration. Now in its fifth decade, the FLSA was exparrled in its 
coverage of employees and wage provisions through four amerrlatory acts. 
Today, sixty percent of the nation's wage and salary workers are C011ered by 
the FLSA. The current provisions of the Fair Labor Standards Act are 
contained in 29 u.s.c. §§201-219. 

The Fair Labor Standards Act (FLSA) provides a national minimLDn oourly 
wage (29 u.s.c. §206), marrlatory 01Jertime ccmpensation (29 u.s.c. §207 ) , 
arrl restrictions on the employment of minors (29 u.s.c. §212). The FI.SA 
also requires employers to maintain accurate employee records in accordance 
with the Act's provisions (29 U.S.C. §211). To ensure employer ccmpli ance 
with these requirements, both civil arrl criminal sanctions were provided. 
29 u.s.c. §215, lists the prohibited acts under the FI.SA. 29 u.s.c. 
§216(a), provides a criminal misdemeanor penalty for violations of u.s.c. 
29 u.s.c. §215. 29 U.S.C. §216(b) provides for an employer's civil 
liability to an- employee for wage or 01Jertime violations under 29 u.s.c. 
§21 5 . Broad injunctive r elief, to curtail any practice which woul d 
constitute a violation of the minimLDn wage, 01Jertime, or record-keeping 
provisions of the FLSA, or to d::>tain affirmative, remedial action is 
available under 29 u.s.c. §217. 
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9-139.201 Investigative Jurisdiction 

Investigations or criminal cases ar1s1nq under 29 U.S.C. §215 arrl 
§215(a) are oonducted by the Wage arrl Hour Division of the Department of 
Labor. Ccmplaints of viol at ions of the Act soould be ref erred to the 
administrator of the Wage arrl Hour Division of the Department of Labor. 

9-139.202 Supervisory Jurisdiction 

The Labor Unit of the Organized Crime arrl Racketeering Section has 
supervisory iurisdiction Oller criminal cases ar1s1ng under the Act. 
Consultation with the Labor Unit of the Organized Crime arrl Racketeering 
SeetTOri, Criminal Division, is no longer required prior to criminal 
prosecution of wage arrl oour violations of the Fair Labor Standards Act (29 
U.S.C. §§201-219). The current practice of the U.S. D?partment of Labor, 
which has investigative jurisdiction under the Act, is to refer criminal 
violations directly to U.S. Attorneys' offices in rrost cases. Of oourse, 
the Labor Unit of the Organized Crime and Racketeering Section may be 
consulted at any stage of the investigation arrl/or prosecution. 

9-139.210 Criminal Provisions 

As noted, the basic criminal enforcement pr011ision of the Act is 29 
u.s.c. §216(a). 29 u.s.c. §216(a) pr011ides that: 

Any person who willfully violates any of the prOl!isions 
of Section 215 of this title shall up::>n oonviction 
thereof be subject to a fine of not more than $10, 000, 
or to imprisonment for not more than six months, or 
both. No person shall be imprisoned under this 
subsection except for an offense a:mmitted after the 
conviction of such person for a prior offense under this 
subsection. 

A brief review of this section, arrl its construction with other 
sections of the FlSA follows. 

9-139.211 "Willful Violation" 

Under the Fair Labor Standards Act, criminal prosecution is limited to 
situations where the government can show a willful violation of 29 U .S.C. 
§215 by the employer. The willful intent element of the offense is 
satisfied if the prosecution can prove that the employer merely interrled 
the acts which sthsequently resulted in the FlSA violation. Nabcb Oil Co. 
v. United States, 190 F.2d 478 (10th Cir. 1951), cert. denied, 342 U.S. 876 
( 1951). In Nabcb, supra, the Tenth Circuit upheld the oonv1ction under 29 
U. S.C. §216( a ) of the defendant-employer for fa ilill9 t o f:aY o;ertime 
canpensation to employees arrl for failing to maintain accurate records in 
accordance with FlSA requirements. Interpreting the intent requirement of 
29 u.s.c. §216(a), the Tenth Circuit noted that the term "willful," when 
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used in penal statutes proscribing mala 
m:Lna. 
in se offenses, generally required 

pr<X>f of malice, bad purpose, or evil However, those statutory 
offenses which denounce acts not in themselves wrong do not require 
criminal intent in their corrrnission. Id. at 480. 'l'hus, an offense under 29 
u.s.c. S216(a) is corrrnitted "if the [questionable] act was deliberate, 
voluntary and intentional as distinguished from one camiitted through 
inadvertence, accidentally, or by ordinary negligence." Id. at 480. 

'!he Nabob decision is supported by earlier cases. In an Eighth 
Circuit case, where an employer, without sufficient inquiry, crljusted an 
enployee's time card to reflect the employer's perception of employee l'x>urs 
actually lilOrked, no showing of bad purpose or evil intent to circumvent the 
FI.SA record-keeping provision was required to sustain the <X>nviction under 
29 u.s.c. S216(a). Hertz Drivurself Stations, Inc. v. United States, 150 
F.2d 923 (8th Cir. 1945). See also, United States v. Heilig, 137 F. SUR'>. 
462 (D. M1. 1956). '!be Hertz 'OOUrt, oowever, did note its surprise that 
the "criminal fist of the Fair Labor Standards Act" was applied to a 
relatively minor error of an employer who hcrl no intent or design to dleat 
his errployee. Hertz, supra, at 929. 

'lbese decisions construe and apply liberally the remedial i:rovisions 
of the FLSA. Briefly, willfulness under 29 u.s.c. S216(a) is equated with 
volitional conduct. '!be view of 29 u.s.c. S216(a) as a general intent 
offense is supported by the prevalent interpretation of those statutes 
which penalize certain acts, not criminal in themselves but frustrative of 
a national policy, by imposing relatively minor penalties en violators. 
See, Holdridge v. United States, 282 F.2d 302 (8th Cir. 1960). 

'!be Nabob decision severely limited the defenses available to an 
~loyer in a 29 u.s.c. S216(a) prosecution. Since the government is 
required to show enly that the deferrlant deliberately and voluntarily did 
that act which constituted the FI.SA violation, neither a <}:XX) faith intent 
to crlhere to the FLSA nor an incorrect interpretation of the Act is a valid 
defense. '!bus, an employer's reliance en an accountant's crlvice regarding 
payments to ent>loyees in accordance with the Act is i.nmaterial to the 
C'ORl1\ission of the offense. United States v. Heilig, 137 F. SUR'>. 461 (D. 
Md. 1956). Even where wage payments arrl leave time denonstrably "averaged 
out" to FL.SA standards, an employer's conviction under 29 u.s.c. S216(a) 
was sustained for failure to maintain accurate records for errployee l'x>urs. 
united States v. Heilig, sfpra. However, in situations where an employer 
relies upon the absence o any cbjection by the Department of Labor to 
errployer practices known to government investigators after periodic 
inspections of conpany records, the employer may be entitled to an 
acquittal due to his reliance on the inferred approval of the Labor 
Department. United States v. Ewald Iron co., 47 F. suw. 67 (W.O. Ky. 
1946) • Where the FI.SA provisions are circumvented by wage or l'x>ur 
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agreements between employer and employee which do not result fran 
collective bargaining, or other specifically exempted categories, the lack 
of employee objection to the procedure will not serve to i:revent a willful 
violation by the employer. ~bj' v. United States, 132 F.2d 928 (5th Cir. 
1943). Under the Nabob c1sion, it appears that only where the 
questionable conduct is due to negligence does a valid defense exist. 
Thus, \tklere an underpayment occurs, the defendant would be required to show 
a bookkeeping error or some other internal, unexpected failure which 
resulted in the violation. 

9-139.212 Chargeable Violations 

'!be purpose of 29 u.s.c. S216(a) was to punish an employer's illegal 
course of conduct rather than p..tnish separately each breach of a statutory 
duty owed to individual employees. For example, \tklether the failure to pay 
a minimum wage to several employees in the same ~rk class CNer a period of 
time constitutes ooe continuous lapse in an employer's cbligations under 
the FLSA, or whether each underpayment to individual employees is a 
separate offense will be determined by the singleness of the employer's 
thought, p..trpose, or design in oonmitting the violations. See, United 
States v. Universal Credit Corp., 344 u.s. 218 (1952). In Universal Credit 
Corp., the Supreme Court affirmed the dismissal without rrejlidice of a 32-
count indictment where each oount charged a separate wage, CNertime or 
record-keeping violation in each week during a 20-week period. Since the 
violations resulted fran one managerial decision, only one oourse of 
illegal conduct arose under 29 u.s.c. S216(a) rather than a separate 
offense for each t,«>rk week or each duty owed to a single employee. Id. at 
224. Accordingly, the consolidation l:Y:?' the trial oourt of the indictment 
into three counts, each alleging a different kind of violation (minimum 
wage, CNertime ~nsation, and record-keeping) under 29 u.s.c. S215 and 
S216(a) was oorrect. In view of Universal Credit, the draftsman of an 
indictment for an FLSA violation should use a "single impulse" test to 
determine whether a series of acts should be aggregated into ooe oourse of 
conduct, or whether each breach of a duty to individual employees resulted 
from wholly distinct managerial decisions with respect to each a:Jqrieved 
employee, thereby requiring the offenses to be charged separately. 

9-139.213 False Information Violations 

With respect to the filing and record-keeping rrov1s1ons of the FI.SA, 
the filing of false reports or making false representations regarding 
material information are prohibited acts under 29 u.s.c. S215. Where the 
defendant makes a false report or representation to a Labor Department 
official during a preliminary investigation puthorized t.nder the FI.SA, and 
prior to the affirmation of Labor Department /jurisdiction, the false report 
must be prosecuted under 29 u.s.c. S216(a). United States v. fttx>re, 95 F. 
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Suw. 226 (S.D. Fla. 1951). Similarly, in false receipt cases, where an 
enployer fabricates a receipt purporting to show that he/she has paid 
restitution to an employee under the FLSA, i:rosecution should proceed under 
29 u.s.c. S216(a). However, false statements regarding restitution mcKte in 
a letter or stipulation, or false written statements claiming current FL.SA 
canpliance, should be prosecuted under the general fraud statute, 18 u.s.c. 
§1001. 

"4tlere the jurisdiction of the Labor Department has been alleged and 
established, false reports or representations can be prosecuted under 18 
u.s.c. §1001 or 29 u.s.c. S216(a). In either situation, the false 
statement must be material and relevant to the FL.SA investigation. Rolland 
v. United States, 200 F.2d 678 (5th Cir. 1953). Finally, under 18 u.s.c. 
S1001, it must be shown that the false statement or docLil1lent related to an 
enployee COl/ered by the FLSA. United States v. r-bore, 185 F.2d 92 (5th 
Cir. 1950). 

In these matters, the Department of Labor will give ex>nsideration to 
the amount of aoney involved in the false report before referral to the 
Justice Department. 'l'1e Labor Department will not recanmend false 
statement cases to the Department W'lere the employer acted in cnllusion 
with a willing enployee. 

9-139.214 First Offense Exemption 

Under 29 u.s.c. S216(a), first offenders are subject only to a 
nonetary fine. Upon proof of a i:rior a:>nviction under the FL.SA, 29 u.s.c. 
S216(a) authorizes imposition of a fine and/or imprisonment for a maximum 
of six nonths. To obtain second offense sentencing, it has been held that 
the indictment or information must allege the prior offense. United States 
v. ftt:ldern Reed and Rattan Co., 159 F.2d 656 (2d Cir. 1947). In lot)dern Reed 
and Rattan Co., SU£!ra, the presentation to the jury of the prior offense 
allegation in the indictment was prejudicial error requiring reversal of 
defendant's conviction. Due to the ex>nflicting views of the Seex>nd and , 
Eighth Circuits, it is recomnended that reference be made to the special 
offender sentencing procedure under 18 U.S.C. §3575, \tthere a irior offense 
prosecution exists under 29 u.s.c. S216(a). 

'!be majority of FLSA violations are uncovered by Labor Department 
investigators acting upon employee-filed canplaints. Because the employer 
violations frequently involve small amounts and are relatively brief . in 
duration, the prohibited acts are usually enjoined through a oonsent decree 
initiated by the Labor Department under 29 u.s.c. S217 rather than 
criminally presented under 29 u.s.c. S216( a). However, \tthere the cnnsent 
decree is subsequently violated, a question arises as to whether the 
enployer' s non-compliance with the court order triggers the applicability 
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of the second offense sentencing pr0\71s1on in 29 u.s.c. S216(a) when FISA 
criminal prosecution results. An ancillary question is whether the 
enforcement powers of a Federal court under 18 u.s.c. S401 ( 3), to fine or 
irrprison for contenpt, are limited by the first offense exemption of 29 
u.s.c. S216(a). 

It was decided that the imposition of an injunction or consent decree 
for violations of the FLSA was not a first offense for purposes of 29 
u.s.c. S216(a). See, United -States v. Dasher, 51 F. Supp. 805 (E.D. Pa. 
1943); United StateS v. Ri~ewood Garment Co., 44 F. Supp. 435 (E.D.N.Y. 
1941 ) • iffiere was no unanim1 ty, oowever, as to whether a district oourt 's 
cont~t power under 18 u.s.c. S401, ~en exercised because of subsequent 
FLSA violations, is limited by 29 u.s.c. S216(a). 

In United States v. B & W ~rtswear, 53 F. Supp. 785 (E.D.N.Y. 1943) 
and in United States v. P & W t CO., 52 F. Supp. 792 (E.D.N.Y. 1943), 
the defei'rlants were fowxl guilty of criminal contempt of court orders ~ich 
directed canpliance with the FI.SA. In each case, it was held that the 
imposition of a prison term for disobeying the court order would circlll11'lent 
the intent of Congress to not impose a jail sentence under 29 u.s.c. 
S216(a) where no prior FLSA conviction was shown. Sineoe the government 
chose to prosecute the defendant's acts as contempts under 18 u.s.c. 
S401(3), rather than first offenses under 29 u.s.c. S216(a), the punishment 
for criminal contempt of the court injunctioo was limited to a fine. 

A different and nore recent view of the p::>wer of a court to enforeoe 
its orders holds that it is the affront to the integrity of the court, 
rather than the substantive violation, which is being punished. 'lb 
preserve orderly judicial proceedings, therefore, it is imperative that the 
courts' punishment power to fine or jail not be restricted unless expressly 
limited by Congress. 

In United States v. Fidanian, 465 F. 2d 755 (5th Cir. 1972) , cert. 
denied, 4o9 U.S. 1044 ( 1972), the defendant signed a consent decree 
requiring a:xnpliance with the FLSA. After a year of repeated FLSA 
violations, the def eooant was convicted of civil and criminal contempt of 
the court-ordered consent decree and imprisoned for six rronths. '!he Fifth 
Circuit held that although the defeooant's act constituted both an 
indictable offense and a contempt, this concurrence did not limit the 
inherent power of theFederal courts to punish contempts under 18 u.s.c. 
S401 (3). Id. at 757. Rather than punishing the FLSA violation, the 
court was s!iiPly vindicating its own order. 

Similarly, the 'Ihird Circuit has rejected any restrictions oo the 
conterrpt power when applied to violations of court orders arising fran FLSA 
violations. Citing Fidanian, supra, the 'Ihird Circuit, in Mitchell v. 
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Fiore, 470 F .2d 1149, 1154 (3d Cir. 1972), held that the punishment for 
crur.inal oontempt does not reach the first offeooer shielded by 29 u.s.c. 
§216(a), but only those who violate court orders. 

The currency arrl logic of the Fidanian and Mitchell decisions diminish 
the authority of the earlier restrictive views of B & W Sportswear and 
P & W Coat Co., supra. Therefore, where questions arise concerning the 
extent of a court 1 s :i:ower to enforce violations of its orders in FI.SA 
matters, it should be assLUned that 29 u.s.c. §216 (a) does not inhibit the 
full exercise of the court's authorized fOWer under 18 u.s.c. §401(3). 

9-139.220 Alternative Enforcement Measures 

As previously noted, remedial actions against FISA violators can be 
directed by the Labor Department under 29 u.s.c. §217 which provides broad 
injunctive relief. The decree can either enjoin a certain y;ractice or 
direct that sane affirmative action be taken through the issuance of a 
"negative injunction." The latter form of the decree typically orders an 
employer to "not refuse to pay claimed back-wages or overtime 
canpensation," although the dot.i:>le negative phraseology is ~enerally 
acknowledged as irnnaterial to the lawfulness of the injunction. See Fleming 
v. Alderman, 51 F. suw. 800 (Conn. 1943); Mitchell v-. -Charrbers 
Construction Co., 214 F.2d 515 (10th Cir. 1954). Due to the generally minor 
nature of nost FI.SA canplaints filed, it is recamteooed that 29 u.s.c. §217 
be employed routinely through the Labor Department. Where an employer 
consistently violates a decree or consent judgment, or where the FI.SA 
violations are sufficiently acjgravated, criminal sanctions can be µ.irsued 
under 18 u.s.c. §401 or 29 u.s.c. §216. 

Consultation with the Labor Unit of the Organized Crime and 
Racketeering Section, Criminal Division, is no longer required prior to 
criminal prosecution of wage arrl hour violations of the Fair Labor Standards 
Act (29 u.s.c. §201-219). The current practice of the U.S. Department of 
Labor, which has investigative jurisdiction under the Act, is to refer 
criminal violations directly to U.S. Attorneys' offices in rrost cases. Of 
course, the Labor Unit of the Organized Crime arrl Racketeerinc:i Section may 
be consulted at any stage of the investigation arrl/or prosecution. 

9-139.230 Restitution 

Following oonviction under 29 u.s.c. §216(a) for a nonetary violation, 
every effort should be made to secure restitution as a condition of 
sentence. Thus, prd:>ation may be oonditioned with the requirement that the 
defeooant make restitution. Postponement of sentencinc..:1 ~ooing restitution 
is an alternative procedure. In this regard, see 18 u.s.c. §§3651, et 
seq., and United States v. Berger, 145 F.2d 888(2d Cir. 1944). In no 
instance, however, should voluntary restitution by the defeooant be 
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regarded as a quid pro quo for dismissal of a criminal action. Finally, as 
a matter of policy;- tlie court imposition of a fine accanpanied by a 
suspension of an arrount equal to the delinquent back-wage p:1yments, pending 
restitution, should be opposed as without support by federal or state case 
law, notwithstandi~ the broad sentencing fX)Wers of the federal judiciary. 

9-139.300 29 U.S.C. §162 - INI'ERFERENCE WITH NATIONAL I.ABOR RELATIONS 
BOARD AGENI' 

Under 29 u.s.c. §153, the National Labor Relations Board (NLRB) was 
"continued" as the agency of the United States entrusted with primary 
oversight in the area of labor-management relations. The jurisdictional 
basis for the NLRB am the rest of the Labor-Management Relations Act, 
1947 (29 U.S.C. §§141 et seq.), including 29 U.S.C. §162, is the ccmnerce 
power of Congress. See~e.g., 29 u.s.c. §141. 

Under 29 U.S.C. §162, it is a misdemeanor to willfully resist, 
prevent, impede or interfere with any merrber of "the Board" or any of its 
aqents or agencies in the performance of their statutory duties. See 29 
u.s.c. §153(a). Any cbstruction of the investigative or adjudicative 
processes of the NLRB at any stage of the proceedings is covered by the 
provisions of 18 u.s.c. §1505 which pertain to the cbstruction of 
proceedings before federal departments am agencies. See Rice v. United 
States, 356 F. 2d 709 (8th Cir. 1966). However, with the exception of 18 
U.S.C. §1505, the officers, agents and activities of the NLRB are not 
covered by the general statutes pertaining to assaults on federal officers 
and cbstruction of justice. See 18 u.s.c. §§111, 1111-1114, 1501-1510. 

9-139.310 Conduct Prohibited 

There is not much of a guideline as to the kinds of corrluct covered in 
29 U .s.c. §162. The statute fails to define any of its tems. rAoreover, 
there are no reported criminal cases am only a few civil cases which 
discuss or interpret 29 u.s.c. §162. Only two of the civil suits are 
noteworthy. In s. Buchsbaum & Co. v. Beman, 14 F. Supp. 444, 448 (D.C. 
Ill. 1936), the court noted that the terms of 29 U.S.C. §162 should not be 
given an application beyond their plain rreaning. In Bemis Pro. Bag Co. v. 
Feidelson, 13 F. Supp. 153 (W .D. Tenn. 1936), the court stated that 29 
u.s.c. §162 did not make it a crime against the United States for an 
employer to discharge an employee. 

In cases where force or violence is involved, the case law under 18 
u.s.c. §111 and §§1111-1114 (assaults on federal officers) rray supply 
guidance by analogy in interpreting the provisions am application of 29 
U.S.C. §162. However, it should be noted that by its terms 29 u.s.c. 
§162 is broader in scope and applies to forms of interference not involving 
force or violence. 

It may also be of value to refer to the case law under 18 u.s.c. 
§§ 1501-1510 which relates to assaults or interference with certain other 
federal agents arrl oostruction of justice. 18 u.s.c. §§1505, 1510, which 
concern cbstruction of proceedings before federal departments am agencies 
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arx3 obstruction of criminal investigations, would cppear to pr0\7ide a 
rather pertinent analogy for interpreting 29 u.s.c. S162. 

9-139.320 Penalty 

Violators are subject to a fine of oot nore than $5,000 am/or 
imprisonment for not rrore than one year. 

9-139.330 Interrelationship With Other Federal Criminal Statutes 

Certain oomuct violative of 29 u.s.c. S162 may also constitute or 
imicate violations of other federal criminal statutes. For example, false 
statements made to an officer or agent of the NLRB may constitute 
violations of 18 u.s.c. S1001 (false statements to federal agencies) am/or 
18 u.s.c. S1505 (obstruction of proceedings before federal departments am 
agencies) as well as of 29 u.s.c. §162. 

9-139.340 No Previous Prosecutions 

'.Ihere is ro imication that any prosecutions have taken place under 
this statute. 

9-139.400 18 U.S.C. §844 - OOE CF EXPLOSIVES ~EN A IAOOR DISPlJI'E IS 
INVOLVED 

Title XI of the Organized Crime Control Act of 1970 amemed Title 18, 
United States Code, by ~din:J Chapter 40 containing sections 841 through 
848 governing the irrportation, manufacture, distribution am storage of 
explosive materials am creating certain Federal offenses pertaining to the 
unlawful use of explosives. Title XI greatly broadens federal authori ty 
pertaining to explosives-connected offenses. At the same time, C01'¥3ress 
·has expressly disclaimed any intent to occupy the field to the exclusion of 
state lait on the same subject matter. 

In 1982 18 u.s.c. S844 was antemed to further broaden federal 
authority by prdlibiting the use of fire to achieve certain unlawful 

<5bjectives already set forth in the statute with respect to explosives. 
Prior to the amen:lment, the use of explosives or an explosive device ha:3 
to be involved for a 28 u.s.c. S844 violation to have occurred. Anti
Acion Act of 1982, Pub.L. It>. 97-298 (effective October 12, 1982). See 
H.R. REP. No. 97-678, 97th Cong., 2d Sess. 

9-139.401 Jurisdiction 

Federal jurisdiction is based upon s::xne relationship to or affect ui;:on 
interstate of foreign oormerce. 18 u.s.c. S841 defines key terms includin:J 
"interstate or foreign carmerce." 
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9-139.410 The Offense 

The elements are the same as in any other prosecution under 18 U .s .c. 
§844. 

9-139.420 Interrelationship With Other Federal Criminal Statutes 

In the labor context, i.e. , where a labor union or dispute is 
involved, actions by union officials, meni>ers or cgents which violate any 
of the provisions of 18 u.s.c. §844 may also constitute or irrlicate 
violations of the followi1'l3 statutes. 

A. 18 u.s.c. § 1951 - extortion directed at an enployer or firm where 
other than legitimate labor union objectives are demarrled. See United 
States v. Enm::>ns, 410 U.S. 396 (1973) and United States v. Green;-350 U.S. 
415 ( 1956). 

B. 29 u.s.c. §501 ( c) - use of union funds to finance a banbing, etc. 
See United States v. Boyle, 482 F. 2d 755 (D.C. Cir. 1973). 

C. 29 u.s.c. §439(c) - falsification of labor union records to either 
generate the funds necessary to finance activity which would violate 18 
u.s.c. §844, or coverup the true purpose for which union funds were 
expended. 

D. 18 u.s.c. §664 - use of funds taken fran a jointly crlministered 
pension or health and welfare fund to finance activity which would violate 
18 u.s.c. §844. Cf., United States v. lbyle, 482 F.2d 755 (D.C. Cir. 
1973). 

E. 18 u.s.c. §1027 - falsification of pension or health and welfare 
furrl records to either generate the funds necessary to finance activity 
which would violate 18 U.S.C. §844, or coverup the true purpose for which 
these funds were expended. 

9-139 .500 15 U.S.C. § 1281 AND § 1282 - DESTRUCTION CR DAMAGE 'ID PRJPERIY IN 
INTERSTATE CDMMERCE 

On Septerrber 13, 1961, Public Law 87-221 was signed by the President 
arrl recame effective inmediately. 75 Stat. 466, 15 u.s.c. §§1281, 1282. 
This statute specifically forbids the willful destruction or injury to 
property IOC>Ving in interstate or foreign ccmmerce while sudl property is in 
the oontrol of a a:xrm:>n or contract carrier. The law is limited to rail, 
irotor vehicle, and air carriers. Water transport is not included since 
offenses involving cargo aboard certain vessels are alrecrly proscribed by 
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18 u.s.c. S2275. See 117 Cong Rec. H13748 (daily Erl. Aug. 7' 1961) am 
H.R. REP. No. 727, 87th Cong., 1st Sess. 2, note 1 (1961). 

No prior federal law oovered damage to cargo as sudl, except for 
damage inflicted during transportation by water. Embezzlement, theft arrl 
concealment of certain ~s am dlattels, as distinct fran damage to same, 
was prooibited. 18 u.s.c. S659. Coverage has been limited to damage, 
destruction, or wreck of the carriers' property, 18 u.s.c. §31 am §1992, 
am entry onto carrier property to cxmnit certain specific felonies, 18 
u.s.c. S2117. COOmercial :pa.ssenger-carrying noter vehicles cperating in 
carmerce am their cargoes were protected only fran tlx:>se acts of damage or 
destruction which were cxmnitted with either an intent to emanger human 
safety, or with a reckless disregard of hwnan safety. 18 u.s.c. S33. 

In large :pa.rt, changed methods of freight transportation pranpted the 
new legislation. '!he traditional method of shipping autoroc>biles by rail 
was in enclosed boxcars; thus, it was quite difficult to damage sudl cargo 
without violating existing federal laws. Destruction of, or injury to, the 
property would either involve damage to or a wreck of the carrier's 
property, 18 u.s.c. §32, §1992, or, at least, a breaking of the boxcar 
seal, 18 u.s.c. §2117. Modern methods oow being utilized by the railroads 
provide for cpen storage of the autorrobiles on board special flatcars or on 
highway-transport trailers aboard the flatcar, either of which invite 
depredations to the cargo which would rarely cause damage to the carrier's 
equipment itself. While nest states have criminal laws which would pertain 
to sudl vamalism, sudl state laws were often remered useless by technical 
am jurisdic~ i.onal problems. Many of sudl problems originated in the fact 
that local investigative facilities were inadequate for cases involving 
interstate carmerce. 

Accordingly, this legislation was proposed to provide an crlequate 
federal criminal criminal statute. Altoough including e11ery kim of cargo 
which can be carried by any of the specified means of transport, the 
legislation was suggested arrl heavily supported by the rail Wustry for 
the express purpose of CCllt>atting numerous instances of vamalism arrl 
sabotage which had occurred in the transportation of new aitorrobiles fran 
the p:>int of manufacture to dealers. (Two specific instances were noted in 
the legislative reports wherein nore than 200 new aitoroc>biles shipped on 
open flatcars had been damaged by ~id sprayed on them while in transit. 
See H.R. REP. No. 727, 87th Cong., 1st Sess. 3. 

9-139.501 Investigative Jurisdiction 

The Federal Bureau of Investigation has investigative responsibility 
over offenses under this Act. 5 u.s.c. S300. See 117 C'ON:;. REC. 13749 
(daily ed. Aug. 7, 1961). 
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9-139.510 Effect of the Act 

'Ihe Act, whidl is in bi.o sections, is set forth below. 

A. 15 u.s.c. S1281 provides: 

(a) It shall be unlawful for any person willfully to 
destroy or injure any prcperty roving in interstate 
or foreign ccmnerce in the p:>Ssession of a cx:mron or 
contract rerrier by railroad, rotor vehicle, or 
aircraft, or willfully to attempt to destroy or 
injure any sudl property; 

(b) Whoever violates subsection (a) of this section 
shall be fined oot nore than $5,000 or imprisoned not 
:rrore than ten years, or both; 

( c) To establish the interstate or foreign cx:mnerce 
character of any prcperty involved in any prosecution 
under this section, the waybill or similar shipping 
document of sudl prcperty shall be prima facie 
evidence of the place fran which arrl to ~ich sudl 
property was :rroving. 

B. 15 u.s.c. S1282 provides: 

A judgment of conviction or ~ittal on the rrerits 
under the laws of any state or µJSsession of the 
United States, the District of COlurrbia, or the 
Camnnwealth of Puerto Rico, shall be a !:Br to any 
prosecution l.D'lder this Act for the same act or acts. 

15 u.s.c. S1281(a), as indicated above, is oot limited in scope as to 
kind of property C01Tered, node of a:trriage (excepting water transport 
covered l.D'lder 18 u.s.c. S2275) or by any distinction between a camon or 
contract rerrier. 15 u.s.c. S1281(c) is an evidentiary provision; in 
proving the interstate or foreign aspects of the crirre, the waybill or 
shipping d:>currents furnish prima facie evidence of origin arrl terminus of 
the <pOds. '!'his provision is virtually identical with that found in 28 
U.S.C. §659. See, Baltim:>re & Chio R.R. CO. v. united States, 217 F. SI.JR>. 
918, 924 (D. Mcr:-1963). 

15 u.s.c. S1282 of the statute bars federal prosecution where, in 
other than federal courts, defendants have been convicted or ~i tted 
after trial on the rrerits of the act or acts ~ich 'NO.lld also be essential 
to a federal prosecution. catpare, Petite v. united States, 361 U.S. 529 
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( 1960) • '!he sole difference l::etween this section arrl similar prov1s1ons 
fouoo in sections 659, 1992 arrl 2117 of Title 18, Uni t ed Stat es Ccrle, is 
that the instance section includes within its purview prosections Lll"lder the 
laws of the District of Colunt>ia, IX>Ssessions of the United States , arrl the 
Camnnwealth of Puerto Rico, not mentioned i n the other ci ted sections. It 
is, therefore, clear that 15 u.s.c. §1281 arrl §1282 do not preempt existing 
state arrl local law enforcement, \<tlich may re crlequat e in many instances. 

9-139.520 Jurisdiction 

Although there are no reported cases interpreting 15 u.s.c. §1281 (a), 
the language of this section would seem to iooicate that a jurisdictional 
prerequisite for this federal crime is "prq;>erty rroving in interstate or 
foreign ccmnerce." This interpretation is supported by the OOctrine that 
criminal statutes are to re strictly CX>nStrued. Therefore, federal 
jurisdiction may re absent in tl'x>se fact situations \<tlere interstate or 
foreign ccmnerce has not yet t:egun or has terminated. I t should also re 
noted that the "coomerce" which the statute speaks of only exists during 
that span of time that the required carrier has custody arrl control of both 
the car<}) aoo carryil'J3 vehicle. 

9-139.530 Venue 

'!he statute <Des not contain a specific venue prov1s1on. Therefore, 
the general venue provision of 18 u.s.c. S3237(a) is cpplicable. In nest 
instances, the district in which the damaging act s occur red , would re the 
preferred district for prosecution. 

9-139.540 AfFlication 

Although there have teen some investigations Lll"ldertaken tmder 15 
u.s.c. S1281, the Department's records fail to iOOi cate any i ooictments or 
reported prosecutions. Research has located one case \<tl ich cites this 
statute solely in relation to a paticular evidentiary issue . See, 
Baltirrore & <llio R.R. Co. v. United States, ~· Therefore , the case law 
under the related statutes noted abOVe wi11--nave to serve as the principal 
guide in any prosecutions under 15 u.s.c. S1281. 

Insofar as criminal intent is concerned, a pt"oblem arises under this 
statute where the 9'.)0ds in question are transported in a closed carrier 
vehicle. Where an attack on sudl a vehicle incidental l y destr oys or 
damages the ~s within, it may not re clear that the subject willfully 
inteooed to destroy or injure the shipment itsel f . In other words , prcJ1.ring 
the actual object or objects of the destructive attack may {X)Se problems. 
Of a:>urse, as already noted, there are other federal criminal stat utes 
whidl might re available in sudl a sit uation. 
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15 u.s.c. S1281 has a limited application for two reasons. State 
criminal statutes may be available to crlequately harrlle the situation. 
Secorrlly, other nore appropriate federal criminal statutes may be available 
(e.g., the federal fireanns statutes}. 

9-139.600 29 U.S.C. S463 - LABOR O~IZATICN UNDER TRUSTEESHIP 

Investigative res:EX>11sibility for this statute is with the Department 
of LaOOr. 

'!he statute, which applies to situations where a subordinate body of a 
labor organization is placed in trusteeship, pr017ides that delegates fran 
the organization under trusteeship (e.g., a local} to any convention or 
election (e.g., by an international lU'lion} must be denocratically elected 
by all eligible Irembers by secret b:lllot. Any other method of delegate 
selection rerrlers their votes a rulli ty. It also pr017ides that funds of 
the organization under trusteeship may not be transferred to the 
international or other level of the labor organization. Exceptions are 
that normal per capita tax am assessments p:iyable by organizations not 
under trusteeship may oontinue to be collected by superior levels of the 
labor organization, am the assets of the organization lU'lder trusteeship 
may be distributed in accordance with that organization's constitution am 
bylaws upon dissolution. 

A willful violation may result in imprisonment for one year arrl/or 
$10,000 fine. 

9-139.700 CYmER 

9-139. 710 29 u.s.c. S502 - Bonding of Officers and Enployees of Labor 
Organizations 

Primary investigative responsibility for this statute is with the 
Department of LaOOr. 

'!he statute requires that all officers, employees arrl certain 
representatives of a labor organization (except t.OOse whose property arrl 
annual receipts do not exceed $5,000} or of a trust in which a labor 
organization is interested be borrled to pr017ide protection against loss by 
reason of acts of fraud or dishonesty on their p:irt directly or through 
conni:"aOC: with others, if the~ handle funds or other property of the 
organ1zat1on. Any person who is oot borrled slial.l not ~ pel'I1\itted to 
exercise control Oller a lU'lion's assets. While oo designation is made as to 
who is responsible for permitting an \.U'lborrled irrlividual to harrlle assets, 
the fiduciary stamards i.np:>sed in 29 u.s.c. S501 (a} irrlicate that 
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officers, agents and shop stewards and others, regardless of title, in a 
position of authority may be liable. 

Willful violations are punishable by up to one year and $10,000. 

9-139.720 29 u.s.c. S503 - I.Dans to Union Officers and Payment of Fines 

Primary investigative responsibility for this statute is with the 
Department of Labor. 

'!he statute pr<ilibits a latx:>r oi:ganization fran making loans ~ich in 
the aggregate exceed $2,000 to any one officer or errployee. It also 
prohibits the payment by a latx:>r oi:ganization of any fine imposed upon its 
officers or enployees for willful violations of the LMR:>A. 

Officer of a latx:>r organization includes all elected officials, any 
person with authority to perform the functions of an elected official or 
any other executi~unctions. '!he term is to be given a broad definition 
arrl may include any person in a position of aJthority to direct or 
substantially influence ment:>ership actions. See, Wirtz v. ~, 399 F. 2d 
544 (2d Cir. 1968). Enplo¥ee does oot inc1ua-e--un1on rrerri:>ers ~o are not 
actually enployed by the union. 

A willful violation may result in irnprisorunent for one year, a $5,000 
fine, or tx:>th. 

9-139.730 18 u.s.c. S1231 - Transportation of Strikebreakers 

'!his provision prohibits any person fran: 

(1) Willfully transporting any person in interstate or foreign 
coomerce who is errployed or will be enployed to otstruct or 
interfere by force or threats with peaceful latx:>r picketing by 
employees, or employees' exercise of organizational or 
collective bargainin:J rights; or 

( 2) Traveling or knowingly being transported in interstate or 
foreign ccmnerce for the purpose of otstructing or interfering 
by force or threats with any of the abo\Te-enumerated enployee 
activities. 

The legislative history makes clear that 18 u.s.c. S 1231 was enacted 
to deal with professional strikebreakers ~o were hired by employers to 
physically interfere with pickets and other lawful latx:>r activity by 
employees. '!hugs and strongarms ~ been recruited by enployers for this 
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purpose through so-called detective agencies purportedly retained to 
protect the employer's property. The importation of persons into the state 
for any µirpose other than sudl disruptive activity, h:>wever, is not 
covered by 18 u.s.c. S1231. s. REP. No. 1420, 74th Cong., 1st Sess. ( 1935}; 
H.R. REP. 2431, 74th Cong., 2d Sess. ( 1936}; Hearings on s. 2039 Before the 
Subccmn. No. 1 of the House Catm. on the Judiciary, 74th Cong., 2d Sess., 
p. 2 ( 1936). Debate in the Senate makes clear, m:>reover, that an 
employer's bringing of "scab labor" into the state in order to take the 
place of employees already oo strike is rot affected by the Act. see 91 
(.'(N;. REX:. S14105 (daily ed. August 22, 1935) (remarks cf. Senat.ors Borah 
and Byrnes} • -

In 1938, the Act was amerrled to imp:>se penalties on t:OOse transported 
in crldi tion t.o employers. While the \tK>rOS "by furoe arrl threats" were 
added t.o clarify the prior reference to ol:struction arrl interference 
generally, no substantive dlange in respect to the activities cx:wered was 
intended. s. REP. No. 75th Cong., 1st Sess. ( 1937). 

CCllllDn carriers are specifically exempted fran the cpplication of this 
statute. However, due to the absence of any statutory definition of the 
term "carm::>n carrier," problems may arise as to whether a person is or is 
not a ment>er of this exempted class fur purposes of this statute. see 
~, by way of analogy, definitional sections in 18 u.s.c. S831 arrl 49 
u.s.c. S1. (3). 

The penalties for violating this statute are a fine of not nore than 
than $5,000 arrl/or inprisonment for not nore than two years. Because there 
has only been one successful prosecution tmder the statute in an unreported 
case in the Southern District of Florida, it is reccnmerrled that the Labor 
Unit, Organized Crime arrl Racketeering Section, be consulted before 
prosecutioo is initiated under this statute. 
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Supervising section 9-63.103 
Threats to destroy ai rcraft 9-63 . 260 
Venue 9- 63.120 
Whom to contact 9- l.103C 
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Special aircraft jurisdiction of the United 
States 9-63.110 

Supervis ing section 9-63.103 
Venue 9-63.120 

Air ports , Litigation . 
Airpor t and Airway Development Act of 1970 

(49 u.s .c . §1711, et~·) 
(See Genera l Litigation Section , Lands 

Division : Statutes Administered) 

Air Travel, Fees 
(See Travel Expenses) 

Alcohol 
(See Liquor Laws ) 
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Appeals 
Authority of United States Attorney to appeal 9-2.060 
Decision to appeal or not to appeal 9- 2 .171 

Appearance Bond Forfeiture Judgments 
Compromise of 9-2.172 

Appellate Section 
Civil Responsibilities 9-L 103A 
Description 9-l . 103A 
Key Personnel 9-1.102 

Armed Forces 
Habeas corpus actions 9- 37.110 

Arms Export Cont rol Act 9-l . 103D; 9-90 . 520 

Arrest 
Bail (See Release of Detained Persons) 

Assaults and ~idnapping of Federal Officers 9-65 .600 
Assaults in gener al 9-65 . 610 
Correctional institutions staff 9- 65 . 621 
Fo r ce requirement 9-65 . 611 
Informants, assaults upon 9- 65.613 
Internal Revenue Service personnel 9-65.624 
Investigative jur isdiction 9-65.602 
Kidnapping 9-65 . 650 
Knowledge 9- 65 . 612 
Postal employees 9-65.622 
Pr osecutive policy 9-65 . 614 
Statutes 9-65 . 610 
Supervising section 9-65.601 

Assaults on Executive Branch Members 
(See Executive Branch Members) 

Assaults on Foreign Officials 
(See Foreign Officials, Offenses Against) 9-65.800 

Assaults on Justices of the United States 
(See Justices of the United States) 9-65.714 

Assaults on Members of Congress 
(See Members of Congress , Offenses Against) 9-65.700 
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Assault on Member of Federal Official's Family 9-65.900 

Assault on the President 
(See President , Offenses Against) 9-65.100 

Assistant Attorney General 9-L 110 
Authority 9-1.111 
Delegation 9.1.111 
Responsibilities 9 . 1.110; 9-1.112 

Atomic Energy Act 9-2 .112; 9-90 .100 
Criminal offenses, restricted data 9-90 .110 
National Security violations 9-90 . 130 
Other prohibited transaction 9-90 .140 
Prosecutions 9-90.132 
Sabotage of nuclear facilities or fuel 9-90.120 

Attacks on Federal and Foreign Officials 9-l.103C 

Attorneys From Outside Department 
Participation in litigation 9-2 . 158 

Attorneys of Criminal Division 
Responsibilities 9-1.160 

Authentication-Fraud By Wire 9-44.522 

Authority of United States Attorney in Criminal 
Division Matters 9- 2.000 

Auto Theft Prevention 9-l.103C 

Aviation Drug--Trafficking Control Act of 1984 9-103.200 
Analysis and discussion 9-103.220 

Criminal penalties 9-103.225 
Reissuance of airman certificates 9-103.222 
Revocation of airman certificates 9-103.221 
Revocation and reissuance of certificate 

of registration 9-103.223 
Transporting without certificate 9-103.224 

Overview 9-103.210 
Policy considerations 9-103.230 

Aviation Safety 9-76.100 
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Bail 
Whom to contact 9-1.200 

Bail Reform Act 
(~ Release of Detained Persons) 

Bank 
Check kite 9-43.235 

Bank Bribery (18 u.s.c. §215) 9-40. 500 
Discussion of the offense 9-40.530 
Investigative jurisdiction 9-40.510 
Policy concerning prosecution 9-40.539 
Supervising section 9-40 .520 

Bank Fraud 9-40.100 
Abstraction 9-40.100; 9-40.120 

Aiding and abetting 9-40.180 
Conspiracy 9-40.190 
Duplicity of indictments 9-40.170 

Embezzlement 9-40.100 
Action proscribed 9-40.120 
Applicability 9-40.110 

False entries 9-40.300 
Actions proscribed 9-40.320 

Book, report or statement 9-40.322 
False entries 9-40.321 
Intent 9-40.323 
Participation 9-40.325 
Unauthorized transactions 9-40.324 

Applicability 9-40 .310 
Bank holding companies 9-40 .311 
Books, reports and statements 9-40.322 
Intent 9-40.323 

False statements to financial institutions 9-40.200 
Check kiting 9-40.220 
Elements 9-40.210 

Misapplication 9-40.100; 9-40.120 
9-40.130 

Bad loans 9-40.131 

Bank funds 9-40 .160 
Bond swapping 9-40.134 
Brokered loans 9-40.133 
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Check kiting 9-40.135 
Compensating balances 9-40.136 
Dummy loans 9-40 . 132 
Elements 9-40 . 140 
Loss to bank 9-40 .160 

Participation in loans 9-40.325 
Purloining 9-40.100; 9-40.120 
Scheme or artifice to defraud (18 u.s .c. §1344) 9-40 . 400; 9-40.410 
Unauthorized transactions 9-40.324 

Bank Protection Act 9-l.103B 

Bank Records 9-2 . 162 
Subpoenas for 9- 2.162 

Bank Records and Foreign Transactions Act 9-79 . 200; 9-79.300 
Access 9-79 . 320 
Advising the Department of Justice 9- 79.310 
Civil remedies 9- 79 . 260 

Injuctions 9- 79 . 261 
Pena l ties 9-79 . 262 

Criminal Penalties 9-79 . 250 
Felony offenses 9-79 . 252 
Misdemeanor offenses 9-79.251 
Use of other criminal statutes 9-79.253 

Dissemination of financial information 9-79 . 280 
Exemptions 9-79 . 270 
Recordkeeping provisions 9-79.230 
Report on domestic financial transactions 9- 79 .210 
Reports on foreign financial transactions 9-79.220 

Expor t and import of monetary instruments 9-79.221 
Foreign financ i al agency transactions 9-79 . 222 

Treasury Financial Law Enforcement Center 
(TFLEC) 9-79.290 

Venue 9-79.240 

Bank Robbery 9-l . 103C; 9-61 . 600 
Disclosure of information 9-61.601 
Hobbs Act Problems 9-61 . 690 

Extortion, applicability of Hobbs Act to 
extortionate demands made upon banks 
and airlines 9-61.691 

Inter state commerce 9-61.692 
Imposition of concurrent sentences for simul

taneous violations is improper 9-61 . 660 
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Investigative jurisdiction 9-61.610 
Lesser included offenses--guilty pleas 9-61. 670 
Merger and separa te offenses 9-61.650 

Merger 9- 61. 651 
Possession offenses 9-61.652 

Problems with robberies of 9-61.680 
Automated teller machines 9-61.683 
Bank messengers, armored truck services 9-61.681 
Night depositories 9-61. 682 

Prosecutive policy 9-61.630 
Special considerations 9-61. 640 

Aggravated Bank Robbery, 18 u.s.c. §2113(d) 9-61.641 
Federally Protected Financial Institutions 9-61.642 

Supervising section 9-61 . 620 

Bankruptcy Frauds 9-41.000 
Adverse interests of receivers, etc . 9-41. 220 
Concealment of assets 9- 41.110 
Concealment or destruction of records 9-41.170 
Embezzlement and abuse of position 9-41.200 
Extortion and bribery 9-41.150 
False claims 9- 41.130 
False oaths, accounts, statements and 

dec larations 9-41.120 
Fee agreements 9-41.230 
Immunity 9-41.300 
Mail fraud 9-41. 232 
Planned bankruptcies 9-41.400 
Records, false entries 9-41.170 
Receipt of property 9-41.140 
Report of violations 9-41. 500 
Transfer of property 9-41.160 
Treatmen t of documents 9-41 . 180 
Withholding of documents 9-41.180 

Bankruptcy Invest igations 
Declinations 9-2 .111 

Betrayal of Office 
(See Pr otection of Government Integrity) 

JANUARY 31, 1985 
Index , p. Sa 

1984 USAM (superseded)



UNITED STATES ATTORNEYS' MANUAL 
TITLE 9-- INDEX 

Bomb Hoax or Threat : Conveying or Imparting False 
information: 9-63 . 280; 9-1.402 

Civil provis ion (18 u.s.c . §35(a) ) 9-63.282 
Compromise of civil penalty 9-63 . 285 
Jury trial in civil action 9-63.286 
Subpoenas in civil cases 9-63.284 
Venue 9-63.283 

Discussion of the offense 9-63.230 
(See Extortion) 

Bonding of Union Officers and Employees 
(See Unions) 

Books and Records 
Suits to compel respondent to allow inspection 9-1.402 

Bribery (18 u.s.c. §201) 
(See Protection of Government Integrity) 9-85 . 100 

"'F"raud against the government 9-42.410 

Bribery Concerning Pension Plan Funds 
(See Employee Benefit Plan Kickbacks ; See also 
Unions) 

Brief /Memo Bank 9-l . 103L 

Bureau of Prisons 
Civil actions against 9-1.402 

Capital Crimes 9-10.000 
Federal death penalty provisions 9-10 . llO 
Procedural requirements 9-10.100 
Recommendations of death penalty 9- 10.020 

Carrier 9-139 .130; 9-135.500 

Census 9-85.310 

Census Violations 
(See Protection of Govenment Integrity) 

Betrayal of office 9-85.300 

Cheating 
Fraud against the government 9-42 .Jll 
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Check Kite 
Banking 9-43 .235 
Mail fraud 9-43.235 

Check-Off Provisions 
(See Labor Management Relations Act) 

Civil Responsiblities 9-1.400 
Fraud section 9-1.401 
General Litigation & Legal Advice section 9-1.402 
Internal Security section 9-1.403 
Na rcotic and Dangerous Drug section 9-1.404 
Organized Crime & Racketeering Section 9-1.405 

Classified Information 
Communication or receipt of prohibited 9-90.320 

Classified Information Procedures Act of 1980 9-90.940 
Pre-indictment use of classified information 9-90 .942 
Security procedures established pursuant to Pub . 

L. 96-456, 94 Stat. 2025, by the Chief Justice
of the United States for the protect ion of 
classified information 9-90 . 941 

Coal Mine Act 
(See Federal Coal Mine Health and Safety Act) 

Coercing Women for Immoral Purposes 
(See Mann Act) 

Collections--Criminal Collec tion Policy 9-121.000 
Appearance and bond forteiture judgments 9-121.100 

Cash deposit or surety bond 9-121. 150 
Miscellaneous 9- 121. 160 
Release on recognizance 9-121.110 
Ten percent cash deposit 9-121. 140 
Third par ty custody and personal 

restrictions 9-121.130 
Unsecured appearance bond 9-121 .120 

Deported debtors 9-121.400 
Enforcement during appeal or incarceration 9-121.700 

Debtors on appeal 9-121. 710 
Bond to guarantee payment 9-121. 712 
Financial examination 9-121. 711 

Incarcerated debtors 9-121. 720 
Fines imposed as conditions of probation 9-121.200 
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Fine remission during probationary period 9-121.210 
Fine remission upon expiration or 

revocation of probation 9-121.220 
Condition of probation 9-121.222 
Not a condition of probation 9-121.221 

iinea illlp<>&ed b1 United State& ~agi&tYate& 9-111.SOO 
Foreign national with appearance bond 

forfeiture judgments 9-121.500 
Presumption of death 9-121.300 

Corporate debtors 9-121.330 
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Individual debtor 9-121.310 

Stand committed crimes 9- 121.600 

Collection--Criminal Collection System 9-120.000 
Clerical and record-keeping responsibi lities 9- 120.100 

Case folders 9-120.120 

Case trans fer 9-120.150 

Closing 9- 120.160 

Criminal debtor cards 9-120.110 

Paralegal staffing 9-120.180 

Payments 9-120.140 

Suspense sys tem 9-120.130 
United States district court records 9- 120.170 

Enforcing the judgment 9-120.400 
Execution against income (garnishment) 9-120.450 
Execution against realty and personalty 9-120.460 

Fed. R. Crim. P. 38(a) 9-120.430 

Fed. R. Cr im. P. 69(a) 9-120.410 
Installment payment orders 9-120.440 

Liens on real estate 9-120.420 
Setoff from civil service retirement 

syst em 9-120.470 

Liason activity 9-120. 500 
Additionalfederal investigative agencies 9-120 . 550 

Bureau of pensions 9-120.530 

FBI 9-120.540 

Local and state law enforcement agencies 9-120. 560 

United States dis trict court clerk 9- 120.570 

United States Magistrate 9-120.520 

United States Probation office 9- 120.510 

Locating the debtor and initial demand 9-120. 200 

Demand letters 9-120.220 

Location of debtors 9-120. 210 

Telephone 9-120.230 

Using teletype 9-120.240 

Restitutions to the United States government 9-120.900 
Reimbursements of attorney's fees 

authorized under criminal justi(~ act 9-120.910 

Securing financial information 9-120.300 

Criminal fine/forfeiture litigation 
reports 9-120.340 

Deposition upon written reques t 9-120.330 

FBI financial investigations 9-120.350 

Judgment debtor evaluation 9-120.310 

Written interrogatories 9-120.320 
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Collections--Sample Forms and Pleadings 9-122.000 
Affidavit for garnishment 9-122.042 
Affidavit in support of motions for forfeiture 

of bail , entry of judgment, and appointment 
of a receiver 9-122.065 

Affidavit in support of motion for installment 
payment order 9-122.037 

Affidavit in support of motion for judgment on 
for fe iture of appearance bond 9-122.052 

Affidavit in support of motion to require 
deposit of fines or posting of bond pending 
appeal (corporation) 9-122.061 

Affidavit in support of motion for rule to 
show cause 9-122.011 

Appearance bond forfeiture judgment order 9-122.053 
Application for 1.1rit of garnishment 9-122 . 039 
Bond under Fed. R. Crim. P. 38(a)(3) to 

insure fine payment 9-122.063 
Brief in support of motion to require deposit 

of fines or posting of bond pending appeal 
(corporation) 9-122.060 

Brief in support of motion to require deposit 
of fin es or post ing of bond pending appeal 
(individual) 9-122.059 

Bureau of Prisons letter 9-122.005 
Complaint on judgment 9-1 22.033 
Criminal fine/forfeiture litigation report 9-122 .069 
Debto r file cards and collection codes 9-122.001 
Demand letter 9-122.002 
Execution letter to United States District 

Court Clerk 9-122 . 044 
Execution letter to United States Marshal 9-122 . 046 
FBI financial ability investigation request 

( $500 or more) 9-122. 004 
Interrogatories 9-122.041 
IRS Tax Return Request 9-122.007 
Judgment debtor examination subpoena 9-122.009 
Letter accompanyi ng order granting motion to 

compel answers to interrogatories 9-122.020 
Letter accompanying notice of interrogatories 9-122.014 
Letter advising of contempt proceedings 9- 122. 023 
Lette r advising of motion to compel answers 

to interrogatories 9-122.015 
Memorandum in support of motion to compel 

answers to interrogatories 9-122.018 
Motion to compel answers to interrogatories 9-122 . 017 
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Motion for fine payment from registry deposit 9-122.054 
Motion for installment payment order 9-122.036 
Motton for judgment on forfeiture of 

appearance bond 9-122.051 
Motion to require deposit of fines or posting 

of bond pending appeal 9-122.058 
Motion for rule to show cause why defendant 

should not be held in contempt 9-122.010; 9-122.024; 
9-122.030 

Motion to vacate order to show cause 9-122.026 
Motion to withdraw motion to compel 

answers to interrogatories 9-122 .021 
Notice of interrogatories 9-122.013 
Notice of judgment nebtor examination 9-122.()08 
Notice of motion to compel answers to 

interrogatories 9-122 . <)16 
Notice of motion for fine payment from 

registry deposit 9-122 . ()55 
Notice of motions for forfeiture of. bail, 

entry of judgment, and appointment of 
a receiver 9-122.064 

Notice of motion for installment payment 
order 9-122.035 

Notice of motion for judgment on forfeiture 
of appearance bond 9-122 .050 

Notice of motion to require depos it of fines 
for posting of bond pending appeal 9-122.057 

Notice of motion to revive judgment 9-122 .032 
Notice of written deposition 9-122.028 
Or der appointing a receiver 9-122. 068 
Order for fine payment from registry deposit 9-122.056 
Order forfeiting bai l 9-122,()49 
Order of forfeiture 9-122.067 
Order of forfeiture of bail anrt order of 

judgment 9-12?..066 
Order granting motion to compel answers to 

interrogatories 9-122 . 0l<l 
Or der gran ting motion to show cause 9-122.'125 
Order granting motion to show cause why 

defendant should not be held in contempt 9-122 .<n2; 9-122.031 
Order granting motion to vacate orde r to 

show cause 9-122.027 
Orde r for installment payments 9-122.038 
Order requiring deposit of fines pending 

appeal 9-122 .062 
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Or der reviving judgment 9-122.034 
Order withdrawing motion to compel answers 

to interrogatories 9-122 . 022 
Praecipe for writ of execution 9-122.043 
Reminder of missed installment payment 9-122 . 003 
Request for recovery of debt due the United 
States 9-122.048 

Subpoena for written deposition 9-122.029 
Transfer letter 9-122.006 
United States Marshals service process 

receipt and return 9- 122.047 
Writ of execution 9-122.045 
Writ of garnishment 9-122 . 040 

Commerce 
(See Interstate Commerce) 

Commodity Futures Trading Commission Act 
Consultation required 9- 2.133 

Common Carrier 9-139.131 ; 9-139 . 500 

Communication Facilities 
(See Malicious Mischief : Communication Lines , 
Stations , or Systems) 9-66. 500 

Complaints 
Dismissal 9- 2.040 

Computer Fraud 9-48 . 000 
18 u. s.c . §1030 9-48 . 100 
Discussion of the offense 9-48.110 

Computer espionage 9-48 .111 
Interfering with the operation of a 

government computer 9-48 .113 
Obtaining financial or credit information 

from a computer 9-48 .112 
Reporting requirements 9-48.120 

Comprehensive Drug Abuse Prevention and Control 
Act of 1970 
(See Controlled Substances) 

Compromise Offers 
(See Offers in Compromise) 9- 38.999 
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Comstock Act 
(See Obscenity) 

Concealment of Union Records 
(See Union Records) 

Confidential Funds 9-1.103 

Conflicts of Interest (18 u.s .c. §202 ~ ~·) 
(See Protection of Government 1ntegrity) 
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Congress, Members of, Assault on 9-65.700 

Consent Searches 
(See Search and Seizure) 9-4.150 

Conspiracy 
(See Heading fo r Specific Crime) 

Fraud against the government 9-42.300 
Mail f raud 9-43.700 

Consultation Required 9-2.120; 9-2.131; 
9-2.133 

Consumer Credit Protection Act of 1968 9-l.103F 

Consumer Product Tampering 9-63. noo 

Contemporary Communication Standards 
(See Obscenity) 9-75.200 

Contempt of Congress 9-90.200 
Consultation required 9-2, 133 

Contempt of Court 9-39.000 
Appeal--Civil contempt appeals under 

18 u.s.c . §1826(b)) 9-39.900 
Criminal versus civil contempt 9-39 .100 
Characterization of action when both criminal 

and civil contempt elements are present 9-39.120 
Tests for distinguishing criminal and civil 

contempt 9-39.llO 
Mechanical distinction 9-39.112 
Nature of the relief sought 9-39. lll 
Purging 9-39 .113 

Definition 9-39.010 
Direct contempt 9-39.400 

Certification of judge under Fed. R. 
Crim. P. 42(a) 9-39.440 

Necessity of warning of contemptuous 
conduct 9-39.420 

Summary punishment at the end of trial-
judiciary bias 9-39.430 

Witness' refusal to obey court order to 
testify at trial versus witness' refusal 
to obey court orde r to testify before 
a grand jury 9-30.410 
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Double jeopardy 9- 39 . 700 
Indirect criminal contempt 9-39 . 300 

Burden of proof 9-39.360 
Consolidation for trial of issues in 

civil and criminal contempt proceedings 9- 39.330 
Defenses 9- 39.320 

Failure to attempt to obtain 
compliance prior to filing 9- 39 .325 

Good faith r eliance upon the 
advice of counsel 9-39.323 

Inability versus refusal to comply 9- 39.327 
Negation of essential elements 9- 39.321 
Purging 9- 39.324 
Statute of limitations 9-39.322 
Violation of an invalid decree 9- 39.326 

Institution of the action 9- 39 .310 
Federal jurisdiction and venue 9- 39 .311 
Grand jury--rule of 9- 39 .316 
Necessity of a demand for 

with the decree 9-39 . 314 
Notice under Fed. R. Crim. P. 42(b) 9-39.312 
Persons against whom the action may 

be commenced 9-39.317 
Probable cause of a willful violation 9-39.313 
Prosecutor-- role of 9-39 . 318 
Use of a single petition to institute 

both a civil and criminal contempt 
action 9-39 . 315 

Privilege against self-incrimination 9-39.350 
Right to counsel 9-39 . 340 

Indirect versus direct contempt 9-39 . 200 
Least possible power rule 9- 39.500 
Sentencing 9- 39 . 800 

Discretion with respect to the appropriate 
fine or imprisonment 9- 39 . 820 

Effect of 18 u.s .c. §401 on the appropriate 
fine or imprisonment 9- 39.810 

Trial 9-39.600 
Jury trial 9-39.610 
Public tria l 9- 39.620 

Controlled Substances-Comprehensive Drug Abuse 9- l.103E 
Preven tion and Contr ol Act 9-100.000 

Aministrative and enfor cement provision 9-100.400 
Administrative heari ngs 9-100.450 
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Administrative inspections and warrants 9-100.510 

Advisory committees 9-100.440 

Amendments and repeals 9-100.870 
Applicability of Part E of Controlled 

Substances Act 9-100.850 
Attempt (discussion of) 9-101.300 

Importation and exportation 9-100.830 
Attorney General's control l ed substance 

authority 9-100.121 
Authority and criter ia for classificat ion of 

substances 9-100.121 
Authority of Secretary of Treasury 9-100.860 
Burden of proof 9-100. 560 
Continuing criminal enterprise 9-100.280 

Importation and Exportation 9-100.820 
Cooperative arrangements 9-100.430 
Dangerous special drug offender--sentencing 9-100.290 

analysis of 9-100.900 

Definitions (general) 9-100.113 
Definitions ("import"--"customs territory of 

u. s . ") 9-100.702 

Denial, revocation, or suspension of 
registration 9-100.134 

Destruction procedures 9-101.500 

Domestic operation guidelines for DEA 9-101.600 

Education and research programs 9-100.420 

Effective dates and other transitional 
provisions 9- 100. 640 

Enforcement proceedings 9-100.540 

Exemption authority 9-100.750 

Exportation of controlled substances 9-100. 720 

Expungement 9-100.242 

Precedures relating to expungement 9-101.110 

Findings and declarations 9-100.112 

Forfeitures 9-100 . 520 

Immunity and privilege 9-100 . 550 

Importation of controlled substances 9-100.710 

General 9-100.711 

Mail packages 9-100. 713 

Venue 9-100.712 

Information for sentencing 9-100.310 

Injunctions 9-100.530 

Judicial review 9-100.470 

Labeling and packaging 9- 100.135 

Labeling and record keeping 9-100 . 220 

Legislative history excerpts--"dangerous 
special offender" 9- 100.910 

Manufacturing, distribution, possessing 9-100.210 
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Narcotic and dangerous drug section 
Civil responsibilities 9- 1.407 
Description of 9-l.103E 

Narcotic Addict Rehabilitation Act 9-104.000 
Civil commitment 9-104.020 
Confidentiality of patient records 9-103.050 
Sentencing to treatment 9-104.020 
Treatment in lieu of prosecution 9-104 . 010 

Offenses and penalties 9-100. 200 
Additional penalties 9-100.270 
Attempt and conspiracy (distribute, 

manufacture) 9-100.260 
~tt~w.?t at\<!. ~ans?i~~~1 (iw.~~t an~ ~~?O~t) q- t (}(}. 8.1(} 

Communication facility, counterfeiting, 
fraud 9-100 . 230 

Continuing criminal enterprises 9-100.280 
Dangerous special drug of fender 9-100.290 
Distributing, manufacturing, etc. 9-100.210 
Distribution to persons under 21 9-100.250 
Exportation 9-100.791; 9-100.840 

Importation 9-100.791; 9-100.840 
In-transit shipment 9-100 . 730 
Labeling 9-100.22 0 
Manufacture for unlawful importation 9-100. 780 
Order forms 9-100 . 230 
Possession on board vessel or aircraft 9-100. 740 
Prescriptions 9-100.220 
Record keeping 9-100 . 220 
Simple possession 9-100 . 240 
Transshipment 9-1 00. 730 

Order forms 9-100 . 138; 9-100. 230 

Penalties 9-100.230 

Parole 9-100.215 
Patient treatment records--confidentiality 9-104. 050 
Payments and advances 9-100.570 
Pending proceedings 9-100.620 
Persons required to register 9-100.132 
Piperdine reporting 9-100.140 

Possession 
Penalty for simple possion 9-100.240 
Vessels arriving and departing from 

United States 9-100.740 
Powers of enforcement personnel 9-100 .480 

Presc.riptions 9-100.139 
Proceedings to establish prior convictions 9-100.320 
Provisional registration 9-100.630 
Quotas 9-100.136 
Records and reports of registrants 9-100.137 
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Referral of controlled substance cases to 
state or local prosecutors 9-101.400 

Registration of importers and exporters 9- 100. 760 
Registration of manufacturers, distributers, 

etc . 9-100.130 

Registration requirements 9-100 . 133; 9-100.770 
Repeals and conforming amendments 9-100.610 

Rules and regulations 9-100.131 
Schedules of controlled substances 9-100 . 123; 9-100 . 122 

Search warrants 9-100 . 490 
Second or subsequent offenses ( i mport and 

export) 9-100.810 
Special parole term 9- 100.213 

Statute tables 9-100.200 

Subpoenas 9-100.460 
Transshipment and in-transit shipment 9-100 . 730 
Vessels, possession on board 9-100 . 740 

Attempt or conspiracy 9-100.743 
Definitions 9-100.742 

Manufactures distribution 9-100. 741 
Seizure or forfeiture of property 9- 100. 744 

Youth Corrections Act treatment 9-100.214 

Controlled Substances--Indictment Forms 9-102. 000 
Acquisition of piperidine by use of false or 

fraudulent identification 9-102.023 

Attempt to distribute, manufacture, etc. 9-102.038 
Attempt to import, export, etc. 9-102.059 

Breaki ng official seal on container 9-102.019 
Breaking seal on seized controlled substances 9-102. 020 

Civil penalty complaint 9-102. 061 

Consent judgment 9-102.062 

Conspiracy to distribute, manufacture, etc . 9-102.039 

Conspiracy to import , export , etc. 9-102.052 

Continuing criminal enterprise 9-102 . 040 

Counterfeit substance--use of punch, die , 
etc . 9-102.035 

Create or distribute counterfeit substance 9-102.004 
Denying inspector entry into premises 9- 104.024 

Distr i bute, manufacture, etc. 9-102 . 001 

Distribute, manufacture, etc., (alternate 
form) 9-102.002 

Distr i bute, by manufacturing identifying 
symbol on labeling 9-102.013 

Distribute to a patient without warning of 
prohibition on transfer 9-102.016 

Distribute or sale of piperidine in viola
tion of reporting requirements 9-102.021 
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Distribute Schedule V drug for non-medical 
purpose 9-102.009 

Distribute Schedule III or IV dr ug without 
prescription 9-102.008 

Distribute Schedule II drug without 
prescription 9-102.007 

Dist r ibute small amount of marihuana--no 
remuneration 9-102 . 003 

Distribute without order form 9-102.030 
Distribute without seal 9-102.018 
Export 9-102 . 055 
Export non-narcotics 9-102.056 
False or fraudulent records, reports, etc . 9-102.022 
Identifying symbol, controlled substance 

commercial container s 9-102.012 
Importation for t r ansshipment--no advance 

not i ce 9-102.043 
Importation for transshipment; without prior 

approval 9-102.041 
Import into customs territory of United 

States 9-102.048 
Import into customs territory of 

unregistered importer 9-102.052 
Import into United States 9-102.050 
Import into United States by unregistered 

importer 9-102.053 
Import non-narcotics into customs territory 

of United States 9-102.049 
Import non-narcotics into United States 9-102.051 
Import Schedule I drug for transshipment 9-102. 041 
Improper disclosure of inspection information 9-102. 026 
Improper distribution to patient 9-1 02.016 
Manufacture for unlawful import at io11 9-102. 054 
Manufacture in excess of quota 9-102.028 
Manufacture in excess of quota (alternate form) 9-102. 029 
Manufacture, unauthorized by registration 

and quota 9-102.027 
No identifying symbol on commercial container 9-102.012 
No identifying symbol on labeling-

manufacturer 9-102. 013 
Obtain controlled substance; by forged 

prescription 9-102.034 
Obtaincontrolled drug by fraud, misrepre

sentation 9-102.033 
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Possess on board aircraft 9-102 . 057 
Possess on board aircraft in customs territory 9-102.058 
Possession of piperidine with intent to 

manufacture phencyclidine 9-102 .005 
Possession of piperidine knowing or having 

reason to believe that it will be used to 
manufacture phencyclidine 9-102.006 

Prior offenses--information charging 9-102 . 060 
Records--refusal to make, keep, etc. 9-102 .017 
Refusi~g inspection of factory, warehouse, etc. 9-102.024; 9-102.025 
Registrant's unauthorized distribution of drug 9-102.010 
Registrant ' s unauthorized manufacture of drug 9-102 . 011 
Removing, altering, obliterating label 9-102.015 
Removing, altering , obliterating symbol 9-102 . 014 
Revealing information acquired during 

inspection 9-102.026 
Simple possession of controlled substance 9-102.037 
Transshipment of Scheduled I controlled 

substance 9-102.042 
Transshipment of Schedule II, Ill or IV 

substance 9-102 .045 
Unauthorized manufacture of controlled 

substance 9-102.027 
Use of communication facility 9-102.036 
Use of fictitious registration 9-102.032 
Use of revoked or suspended registration number 9-102.031 
Vessel: manufacture, distribution or possession 

with intent to manufacture or distribute on 
board vessel 9-102.046 

Vessel: manufacture distribution or possession 
with intent to manufacture or distribute on 
board vessel within custom waters of the 
United States 9-102.047 

Controlled Substances Act Supervision 9-l.103E; 9-1.405 

Controlled Substance Prosecutions 
Referral to local prosecutors 9-2 .020 
When consultation required 9-2.133 

Controlled Substance Registrant Protection Act 
of 1984 9-103 . 100 

Analysis and discussion 9-103.120 
Conspir acy 9-103.124 
Enhanced penalties for use of deadly 

weapon or where death results 9-103.123 
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Entering or remaining on the premises 9-103.122 
Taking of a controlled substance 9-103.121 

Criminal Division approval 9-103.140 
Investigative and prosecutive guidelines 9-103.130 
Overview 9-103.110 

Coordination Council for North American Affairs 
(Taiwan) 

Offenses against officials 9-65.806 

Copyright 9-71.000 
Applicability of civil copyright law 9-71.030 
Assignment of responsibilities 9-71.010 
Forfeiture 9-71.300 
Preemption of state law 9-71.020 
Prosecutive Policy 9-71.400 
Protection of intellectual property, the 

criminal law 9-71. 200 
Copyright notices 9-71. 220 
Criminal copyright infringement 9-71.210 

First sale doctrine 9-71.212 
Infringement of copyright 9-71.211 
Intent 9-71.213 
Penalties 9-71.214 

False representations 9-71.230 
Interstate t ransportation of stolen 

property 9-71. 260 
Licensing provisions, criminal 

violations of 9-71.240 
Other criminal statutes 9-71.270 
Statute of limitations 9-71. 280 
Trafficking in counterfeit labels 9-71.250 

Title 17, outline 9-71.100 
Duration of copyrights 9-71.140 
Intellectual property entitled to copy

right protection 9-71.110 
Constitutional limits 9-71.111 
Motion pictures and other audio 

visual works 9-71.114 
Sound recordings 9-71.113 
Statutory limits 9-71.112 

Limitations on rights invented by copyright 9-71.130 
Fa ir use doctrine 9-71.131 
First sale doctrine 9-71. 132 
Musical compositions 9- 71.134 
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Sound recordings 9-71.133 
Nature of rights protected 9-71.120 
Registration of copyrights 9-71.1 50 

Whom to contact 9-1.103C 

Corporate Crimes 
Fraud against the government 9-42.170 

Correspondence, Citizen, Congressional, W.H. 
Referrals 9-l.103L 

Counterfeit Securities 
(See National Stolen Property Act) 9-61.200 

Counterfeiting 9-l.l03C; 9-64.100 
Coins and currency--in the likeness or 

similitude of genuine currency 9-64.120 
Elements of offense 9-64.143 
Endorsements, forged 9-64.140 
Foreign obligations or securities 9-64.130 
Forged endorsements 9-64.140 

Elements of the offense of forgery 9-64 .142 
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Penny script, validity of use of 9-64 .110 
Postal money orders 9-64 .150 
Prosecutive policy~forged treasury checks 9-64.141 
Prosecutive policy--interspousal forgery 
of gove~n~eut chec~& 

Counterfeiting and Forging of State and Corporate 
Securities 9-61.800 

Discussion of the offense 9-61.840 
Investigative juri sdiction 9-61.810 
Legislative history 9-61.850 
Prosecutive policy 9-61.830 
Supervising section 9-61.820 

Credit Card Frauds 
Creait card iraud (lS u.s.c. ~1644) '1-4~ .l~?i~ 

Credit card fraud (18 u.s.c. §1039) 9-49.000 
Definitions and legislative history 9-49.130 
Fraudulent use of credit cards and 

debit instruments--prosecutions under 
18 u.s.c. ~1029 and stat~tes ln Tltle 15 9-49 .160 

Investigative agencies 9-49.140 
Penalties 9-49 .120 
Prohibited conduc t under the new act 9-49. uo 
Reporting requirements 9-49.150 

Mail fraud (15 u.s.c. §1644) 9-43.238 

Crimes Involving Property 9-61.000 

Criminal Collec tion System 
(See Collections) 

Criminal Division 9-1.100 
Assis tant Attorney Gene r al 9-1.110 

Authority 9-1.111 
Special respons ibilities 9-1.112 

Civil responsibilities 9-1.400 
Asset forfeiture office 9-1.401 
Fraud Section 9-1.402 
General Litigation and Legal Advice Section 9-1.403 
Internal Security Section 9-1.404 
Narcotic and Dangerous Drug Section 9-1.405 
Organized Crime and Racketeering Sec tion 9-1.406 

Deputy Assistant Attorney Genera l 9-1.120 
Authority 9-1.121 
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Special responsibilities 9-1.122 
Description of sections and offices 9-1.103 
Division attorney 9-1.160 

Letters for division attorneys 9-1.161 
Requests for grand jury authorization 9-1.161 

History 9-1 . 000 
Legal resources 9-1.500 

Brief/memo bank 9-1.501 
Case citat1ons 9-1.502 
Legislative histories 9-1.503 

Organization 9-1.100 
Organization chart 9-1.1 01 
Organization units--addresses and phone numbers 9-1.102 
Responsibility 9-1.000 
Section Chiefs 9-1.130 

Authority 9-1.131 
Special responsibilities 9-1.132 

Senior Counsel 9-1.150 
Special Assistants 9-1.140 
Statutes assigned by citation 9-1 . 200 

1-9 u.s .c. 9-1.210 
10-18 u.s.c. 9-1.220 
18-26 u.s.c. 9-1.230 
27-34 u.s.c. 9-1.240 
35-42 u.s.c . 9-1.250 
43-50 u.s.c. 9-1.260 
Uncodified 9-1.270 

Strike forces 9-1.170; 9-1 . 180 
Authorizations to proceed with prosecutions 9-1.177 
Case initiation reports 9-1.175 
Definition of organized crime 9-1.172 
Files and exhibits 9-1.179 
General responsibilities, executive 

committee , personnel 9-1.173 
Investigative matters 9-1.174 
Litigation 9-1.178 
Publicity releases and public statements 9-1.182 
Purpose 9-1.171 
Sentence recommendations 9-1.181 
Supplementary procedures 9-1.182 

Criminal Redistribution of Stolen Property (Fencing) 
Definition 9-61.400 
Indictment 9-61.410 
Prosecutive policy 9-61.420 

NOVEMBER 5, 1985 
Index, p. 24 

1984 USAM (superseded)



UNITED STATES ATTORNEYS' MANUAL 
TITLE 9--INDEX 

Currenc & Forei n Transactions Re ortin Act 
l u.s.c. 1051-52 , 1081-83, 1101-05, 1121-22) 9-l.103J; 9-79.200 
Access 9-79.260 

Customs 9-l.l03C; 9-72 .000 
Advising the department 9-72.040 
Civil penalty actions 9-72.200 

Financial report 9-72 .210 
Cow.pYoais~ and foYf~ituY~ 9-11.100 

Disposition of merchandise forfeited 9-72.170 
Initiating forfeiture proceedings 9-72 .120 
Notice of forfeiture proceedings 9-72 . 130 
Proceeding to judgement 9-72 .150 
Property subject to forfeiture 9-72.110 
Property subject to rapid depreciation 9-72. 140 
Terms of decree of forfeiture 9-12.lf>O 

Currency 
(See Currency & Foreign Transactions 
R~pot:ting A.ct.) 

Investigation and referral of cases 9-72.010 
Obscene material 

(See Obscenity) 
Pr osecution 9-72 .020 
Statute of limitations 9-72 .030 

Wildlife taken in violation of law 
(~ Lacey Act) 

Customs Search 
(See Search and Seizure) 9-4.170 

Damage to Property in Interstate Commerce 
(See Inters tate Commerce) 

Dangerous Special Of fende r s 
Consultation before filing notice 9-2.158 
Designating defendants as 9-l.103J 

Debt Collections--Criminal 
(See Collections) 

Death Penal t y 
Federal death penalty provis i ons 9-10.010 
Procedural requirements 9-10 . 100 
Recommending 9-2.151; 9- 10.020 
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Defendant Competency 
(See Mental Competency of Accused) 9-9.000 

Defenses 9-18.000 
Alibi defenses 9-18.100 

Discovery of alibi witnesses 
(Fed. R. Crim. P. 12.1) 9-18 .110 

Practice under Fed. R. Crim. P. 12.1 9-18.120 
Suggested form of demand 9-18.130 

Defense of entrapment 9-18.300 
Introduction 9-18.310 
Proof of predisposition to commit the 

crime 9-18.330 
Recent cases 9-18.320 

Contempt of court 9-39.320 
Insanity defenses 9-18.200 

Burden of prov ing sanity 9-18.240 
Content of insanity defense by circuit 9-18.220; 9-18 .230 

District of Columbia Circuit 9-18.233 
Eighth Circuit 9-18.228 
Eleventh Circuit 9-18.232 
Fifth Circuit 9-18.225 
First Circuit 9-18.221 
Fourth Circuit 9-18.224 
Ninth Ci rcuit 9-18.229 
Second Circuit 9-18.222 
Seventh Circuit 9-18.227 
Sixth Circuit 9-18.226 
Tenth Circuit 9-18.231 
Third Circuit 9-18.223 

Examination of psychiatrists (reserved) 9-18.270 
Historical development of the insanity 

defense 9-18.210 
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A.L.I. test 9-18.214 
Durham test--product of mental disease 

or defect 9-18.213 
M'Naghten's case: Right--Wrong test 9-18.211 
Modified M' Naghten test--added volition 

or "irresistible impulse" test 9-18.212 
Introduction 9-18.201 
Jury instructions 9-18.260 
Mental competency of an accused 9- 18.202 
Notice of insanity defense 9-18.250 

Fed. R. Crim. p, 12.2(a) 9-18.251 
Fed. R. Crim . p, 12.2(b) 9-18.252 
Fed. R. Crim . P . 12.2(c) 9-18.253 
Fed. R. Crim. P. 12.2(d) 9-18.254 

Policy concerning application of Insanity 
Defense Reform Act of 1984 to offenses 
committed before date of enactment 9-18 . 280 

Amnesia 9-18 . 282 
Automation 9-18.283 
Brainwashing 9-18 . 284 
XYY syndrome 9-18.281 

Reference material 9-18.290 
Statute of limitations defenses 9-18.400; 9-18.410 

Assimilative Crimes Act 9-18.408 
Conspiracy 9-18 . 407 
Constitutional rights, relationship to 9-18.402 
Continuing offense 9-18.406 
Defective indictment 9-18.412 
Lesser included offenses 9-18.414 
Effect of legislative action 9-18.403 
Fugitivity 9-18.405 
Introduction 9-18.401 
Not appealable prior to trial 9-18. 411 
Period of limitations 9-18.404 
lUCO 9-18.409 
Tax offenses 9-18.415 
Waiver 9-18.413 

Detortation 
~ Extradition, Immigration & Naturalization) 

Agreement not to deport 9-1.147 

Deprivation of Rights by Violence 
(See Unions) 
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Deputy Assistant Attorneys General 9-1.120 
Authority 9-1.211 
Responsibility 9-1.120; 9-1.122 

Destruction of Property in Interstate Commerce 
(See Interstate Commerce) 

Des truc tion of Required Union Records 
(See Unions--Records) 

Deviant Material 
(See Obscenity) 9-75.610 

Directory 
Department of Motor Vehicles Driver's License 

Bureau 9-120 . 210 

Dismissal 
Complaints 9-2.040 
Indictments 9-2.050 
Informations 9-2.050 
Motion to dismiss form 9-2.051 
When authorization required 9-2.146 

Draft Offenses 
When consultation required 9-2 .133 

Drugs 
(See Controlled Substances) 

Drug Related Legislation of 1984 9-103.000 

Dual Criminality 9-4.524; 9- 15.210 

Dual Prosecution 9-2.142 

Eavesdropping 
(See Electronic Surveillance , Criminal Sanctions 

Against) 

Economic Crime Enforcement Program 9-l.103B 

Editing of Obscene Material 
(See Obscenity) 9-75.720 
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Election Violations 
When consultation required 9-2.133 
Whom to contact 9-l.103G 

Electronic Surveillance--Court-Authorized 
Interception 9-7.000 

Application procedure 9-7.200 
Affidavit 9-7.160 
Application 9-7 .170 
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Denial of application 9-7.260 
Documents to be presented to court 9-7.230 
Emergency interceptions 9-7.270 
Information required on application 9-7.170 
Judges to whom application should be made 9-7 . 220 
Order 9-7 .180 
Preliminary action 9-7 .301 
Presentation of applications 9-7 .230 
Sealing of documents 9-7 .2 50 
Who may apply 9-7.210 

Authorization by Department of appl ications 
for interception orders 9-7.100; 9-l.103J 

Departmental approval requi red 9-7 . 110 
Information r equired for departmental 

approva l 9-7.150 
Manner in which authorization is given 9-7.130 
Procedure for requesting authorization 9-7.140 
Types of cases in which authorization 

may be granted 9-7 .120 
Conduct of interception 9-7.300 

Agents 9-7 .310 
Duties of monitoring agents 9-7.312 

Signing the posted order 9-7 . 303 
Duties of supervising agent 9-7.311 
Duties of technical agent 9-7 . 314 

Evidence of other crimes 9-7 . 316 
Log of interceptions 9-7 .313 
Minimizing the interception 9-7 . 315; 9-7. 764 
Posting the order 9-7.303 
Preliminary meeting held by supervising 

attorney 9-7 .302 
Privileged communications 9-7.317 
Recording 9-7 .320 
Reports to the court 9-7.318 
Termination 9-7.350 

Definitions 9-7 .012 
Intercept 9-7 .012 
Oral communication 9-7 .012 
Wire communication 9-7.012 

Disclosure of intercepted communications 9-7 . 500 
Attorney overhearings 9-7.570 
Civil litigation 9-7.560 
Criminal proceeding 9-7.550 
Discovery 9-7.750 
Defendant overhearings 9-7 . 570 
Grand jury 9-7 . 550 ; 9-7.600 
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Gelba rd doctrine 9-7 . 620 
Non-statutory restrict ion on disclosure 9-7. 530 
Pre- t rial pr oceedings 9-7 . 700 
Use by investigative or law enforcement 

office r 9-7 . 540 
Who may disclose 9-7 . 510 
Who may receive di sclosures 9-7.520 

Emergency inte r ception 9-7.270 
Expert witnesses 9-7 .870 
Fo rms 9-7 .900 

Application for standard interception 9-7 .910 
Application fo r 18 u.s .c. §2517(5) order 9-7.950; 9-7.960 
Form carrier order 9-7.924 
Form proposed jury instruction 9-7.990 
Interception order--standard 9-7 .921 

Proviso when interception is coin 
operated public telephone 9-7.922 

Proviso when prospective inte rcep tee 
i s under indictment 9-7.923 

Inte r ception order (18 u.s.c. §2517(5)) 9-7.960 
Inventory 9-7 . 940 

Form 9-7.943 
Orde r 9-7 . 942 
Report to court prio r to inventory 9-7.941 

Pen r egis ter application 9-7.925 
Pen r egis t e r order 9-7 . 926 
Sealing order 9-7.930 
Stipulat ion 9-7.980 
Trap and trace application 9-7.927 
Trap and trace orde r 9-7 . 928 
Voir dire 9-7.970 

Grand jury preparat i on 9-7.600 
Inventory 9-7 . 400 
Notice to par ties intercepted 9-7.400 

Inventory contents 9-7.430 
Parties entitled to receive 9-7 .420 
Postponing of inventory 9-7.450 
Preparation of inventory list 9-7.460 
Required 9-7.410 
Time of service 9-7.440 

Pre- trial utilization of intercepted 
communications 9-7. 700 

Aggrieved person defined 9-7.730 
Authorization pr ocedu res 9- 7.762 
Constitutionality 9-7. 761 
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Grounds of motions to suppress 9-7.720; 9-7.760 
Minimization 9-7.764 
Pre-trial discovery 9-7 . 750 
Pre-trial notice of interception use 9-7 . 710 
Probable cause 9-7 . 763 
Requisite necessity 9-7.766 
Suppression granted 9-7 . 765 
Time for filing suppression motions 9-7.740 
Use of original recording 9-7 . 350 

Recording of intercepted communications 9-7 .320 
Duplicate recordings 9-7.323 
Procedure when no recording can be made 9-7.322 
Protection of the recording 9-7.321 

Termination of interception 9-7.330 
Achievement of objectives 9-7.331 
Custody of recording interception 

termi nation 9-7.340 
Exp iration of period of interception 9-7 . 332 
Extension of interception 9-7.333 
Sealing and custody of recording 9-7.340 
Use of original recording before trial 9-7.350 

Trap and trace guidelines 9-7 . 231 
Trial utilization of intercepted communications 9-7 .800 

Expert witnesses 9-7 . 870 
Government's case presentation 9-7 . 830 
Instruction and charge conference 9-7.880; 9-7 . 990 
Playback of tapes for jury 9-7.840 
Preliminary preparation 9-7.810 
Pre-trial conference 9- 7 .820 
Stipulation--form 9-7.980 
Transcripts 9-7.860 
Voice identification 9-7.850 

Video Surveillance 9-7 .1000 
Voir dire--forrn 9-7.970 

Elect ronic Surveillance Criminal Sanction A ainst 9-60 . 200; 9- 60.201 
18 u.s.c . 2510 9-60.210 
18 u. s.c. §2511 9-60.230 

Elements of proof 9-60.250 
Prosecutive policy 9- 60 . 260 
Scope of prohibitions 9-60 .231 

18 u. s .c. §2512 9-60 . 280 
Exceptions 9-60 . 282 
Prosecutive policy 9-60 . 283 
Scope of prohibitions 9-60.281 

18 u. s.c. §2513 9-60.290 
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47 u.s .c. §605 9-60.291 
Congressional purpose 9-60.202 
Constitutionality of 18 u.s.c . §2511 9- 60 . 232 
Definitions 9- 60 . 210 

Common carrier 9-60.212 
Contents 9- 60 . 218 
Electronic , mechanical or other device 9- 60.215 
Endeavor 9-60 . 219 
Hearing aid exception 9- 60.216 
Intercept 9-60 . 214 
Oral communications 9- 60 . 213 
Person 9- 60 . 217 
Willfully 9-60.220 
Wire communications 9- 60. 211 

Division assistance 9-60 . 205 
Elements of proof 

18 u.s.c . §2511 9-60 . 250 
Importance of enforcement 9- 60 . 204 
Jails, electronic surveillance within 9- 60 . 271 
Legislative history 9- 60.203 
Permitted interceptions 9- 60.240 

Common carrier personnel 9-60.241 
Consensual communica t ions 9- 60.243 
Court authorized 9-60.244 
Foreign Intell i gence Surveillance Act 9-60 . 244 
Law enforcement interceptions 

accomplished consensually 9-60.242 
Prisons, elect ron ic survei l lance within 9-60.271 

Prosecutive policy (18 u.s.c. §2511) 9-60.260; 9-60 . 262 
Disturbed persons 9- 60 . 265 
Interceptions pursuant to domes tic 

relations disputes 9- 60 . 264 
Interspousal wiretaps 9-60.268 
Law enfo r cement agencies 9- 60 . 266 
Prisons 9- 60. 271 
Radio communications 9- 60 . 269 
St ate laws 9-60.261 
Use of contents of illegally intercepted 

communications against the interceptor 9-60.270 
Use of immunity 9- 60 . 267 
Vigorous enforcement 9-60.263 

Prosecutive policy (18 u.s .c. §2512) 9-60.283 
Radio communications , interceptions of 9- 60.291 
Use of wiretap tapes in the prosecution of the 

wireta pper 9- 60.270 
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F.lectronic Surveillance, Illegal Sanctions Against 
Under the Pore! n Intelli ence Surveillance Act 9-60.400 

~lements of SO u.s .c .. 1R09 9-60.410 
Computer data transmissions 9-60.414 
Electronic Surveillance 9-60.413 
Intent 9-60 .411 
Pagers 9-60 . 415 
Prohibited acts 9-60.412 

Introduction 9-60 .401 
Investigative jurisrliction and supervisory 

responsibility 9-60.402 
Penalties 9-60 .430 
Persons covered 9-60.420 

Electronic Surveillance Inquires 9-l.103J 

P.11tbezz lement 9-133.000 
~lemente of the offense 9-133.200 
Embezzlement of welfare pension plan assets 

(18 u.s.c . §§664) 9-133 .000; 9-133.120 
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Embezzlement of union assets 
(29 u.s.c. S501(c)) 9-133.000; 9-133.110 

Evidence 9-133.500 
Indictment 9-133.400 
Jury instructions 9-133.600 
Venue 9-133.300 

Employee Benefit Plan Kickbacks (18 u.s.c. §1954) 9-134.000 
lo.die. tm.e o.t 9-134.500 
Investigative jurisdiction 9-134.010 
Jury instructions 9-134.600 
Legislative history 9-134.030 
Persons liable 9-134.200 

Employee benefit plan operational 
personnel 9-134 .211 

Employee organizational personnel 9-134 .213 
Employer personnel 9-134.212 
Provlder of benefit plan services ~1)4.214 

Status and affiliation of recipient 9-134.210 
Prohibited transactions 9-134.300 

Bribery and graft 9-134.310 
Bribery and graft distinguished 9-134.314 
Extortion defense for bribery graft 9-134.312 

General criminal intent 9-134.315 
Specific intent for bribery 9-134.311 

Exception 9-134 .320 
Payments to tnird parties 9-134.305 

[The] statute (18 u.s.c. §1954) 9-134.050 
Supervisory jurisdiction 9-134.020 
Venue 9-134.400 

Illegal giving 9-134.410 
Illegal receipt 9-134.420 
Other acts prohibited 9-134.430 

Welfare and pension funds covered under 
18 u .s .c. Sl 954 9-134.100 

ERIS A 9-134.120 
WPP DA 9-134 .110 

Emfloyee Retirement Income Security Act of 1974 
29 u.s .c. §1001 !!.!!S.·) 9-135.000 

Adiministration & enforcement 9-135.250 
Plan termination insurance--pension 

benefit Guaranty Corp. (29 U.S.C. 
§§1301-1381) 9-135.400 

Protection of benefit rights 9-135.100 
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Relationship to welfare & pension plans 
Disclosure Act C)-134.110; 9-134.120 
Coverage of ERISA 9-134 . 120 

Administrators 9-134.222; 9-134 . 223 
Employee organizations 9-134.213 

Legislative history 9-134 .030 
Relationship to welfare & penslon plans 

Regulatory provisions 9-135 . 200 
(See also Unions) 

Sample indictment 9-135.300 

Energy Facilities, Destruction of 9-63 . 1000 
Elements 9-63.1010 

Act 9-63 . 1012 
Intent 9-63.1011 
Jurisdiction 9-63 . 1013 

Investigative jurisdiction 9-63.1002 
Overview 9-63.1001 
Supervisory jurisdict i on 9-63 . 1003 

Enforcement Operations , Office of 9-1.1031 

E .R. I.S .A. 
(See Employment Retirement Income Security Act) 

"F.ntrapment 9-18.300 
Cases 9-18 .320 
Introduction 9-18.310 
Proof of predisposition to commit crime 9-18.330 

Entrapment Defenses 
(See Defenses) 9-18.300 

Escape From Custody Resulting From Civil Commitment 9-69.600 
Congressional intent 9-69.603 
Defenses generally 9-69.620 
Elements of the offense , generally 9-69.610 
Introduction 9-69.601 
Investigative responsibility C)-69.630 
Legislative history 9-69.602 

Escape From Custody Resulting From Conviction 9-69.500; 9-l.103C 
Authorization of magistrates ' complaints and 

warrants 9-69.530 
Congressional purpose 9-69.503 
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Constructive custody 9-69.520 
Institution or facility in which confined 9-69.521 
Legal custody by Attorney General 9-69 . 522 

Defenses 9-69.560 
Double jeopardy 9-6<}.561 
Dut'ess 9-69.562 
Insanity 9-69.564 
Intoxication 9-69.563 
Investigative responsibility 9-69.566 
Lack of mental capacity 9-69.565 

Definition 9-69.504 
Elements of the offense--generally 9-69.510 

Aiding and assisting 9-69.513 
Attempt 9-69.512 
Conspiracy 9-69.514 
Intent 9-69 .511 

Legislative history 9-69.502 
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Temporary custody of state authorities 9-69 . 550 
Venue in furlough and "walk away" cases 9-69.540 

Espionage 9-90.300 
Authorization for prosecution 9-2.132 
Communication or receipt of classified 

information 9-90.320 
National defense 9-90.310 

Evidence 
Fraud by wire statute 9-44.500 

Applicability of Evidentiary Rules of 
Conspiracy 9-44.510 

Authentication 9-44.522 
Wire transmission 9-44.520; 9-44.521 

Mail fraud 9-43.000 
Acts beyond the statute of limitations 9-43.570 
Applicability of Evidentiary Rules of 

Conspiracy 9-43.520 
Communications to victims 9-43.540 
Complaint letters 9-43.550 
False representations 9-43.513 
Good faith 9-43.580 
Impression testimony 9-43.515 
Intent to defraud 9-43. 511 
Loss of victims 9-43.514 
Parole Evidence Rule 9-43.560 
Persons defrauded 9-43.512 
Proof of mailing 9-43.590 
Scheme and artifice 9-43.510 
Similar acts of conduct 9-43.530 

Obtaining evidence 9-4.000 
Refusal of government agencies to produce 

evidence 9-2 .159 

Evidence From Other Countries 
(See Obtaining Evidence From Other Countries) 

Executive Assistant 9-1.140 
Key Personnel 9-1.102 

Executive Branch Members, Member of 9-65 . 713 
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Explosives and Other Dangerous Articles Act 
(18 u.s.c. §§831-837) 9-l.103C; 9-76.200; 

9-76.300 

Explosives Law (18 u.s.c. §841 et seq.) 9-63.900 
Description 9-63. 910 
Investigative guidelines 9- 63.920 
Special considerations 9- 63.930 
Use in a labor dispute 9-139.400 

Export Control 9-90.500 
Arms Export Control Act 9-90.520 
Export Adminis tration Act 9-90.510 
Interna t ional Emergency Economic Powers Act 9-90.540 
Trading With the Enemy Act 9-90 . 530 

Extortion 
(See Hobbs Act) 9-131. 000 
~xtortion: interstate communications and 

threats 9- 60.300 
Bomb threats 9-60.370 
Consultation 9-l.103C; 9-l.103F 
Description 9-60.310 
Investigative jurisdiction 9-60 . 330 
Jurisdiction 9-60.320 
Obscene or harassing telephone calls 9-60.360 
Special considerations 9-60.350 
Supervisory jurisdiction 9- 60 . 340 
Threats against the President, other 

federal officials, and foreign officials 9- 60.380 

Extortionate Credit Transactions Act 9-l.103F; 9-110.300 

Extradition 9-15.000 
Agreements not to extradite 9-2.147 
Procedures for requesting extradition 9-15.100 

Determining if extradition is possible 9-15 .110 
Extradition documents 9-15.130 
Procedure when extradition not possible/ 

deportation 9- 15.170; 9-73.200 
Provisional arrest 9- 15 .120 
Sample documents 9-15.180; 9-15.190 
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Court Orders (sample) 3-2.330 

Court Reporter 3-2 .810; 10-3.320 

Court Reporting Statute 3-2.820 

Covenant Not t o Sue 4-2.401; 4-15 . 000 

Credit--Equal Credit Opportunity Act 8-2 . 225 

Credit Card Frauds 
Credit card f raud (15 u.s.c . §1644) 9-43.238B 
Credit card fraud (18 u.s.c. §1039) 9-49 .ooo 
Mail Fraud 9-43.238 

Crimes Involving Property 9-61. 000 

Criminal Cases 7-5.220; 7-5.210 
Discussion of pres s releases "'1th potential 

defendants 1-5 . 560 
Press information , guidelines in 1-5.540 
Press releases on criminal tax prosecutions 1-5.580 
Price fixing cases, antitrust 7-5 . 210; 7-5.220 
Tax cases, general b-2 . 000 

Criminal Discovery 
Unde r FOlA (5 U.S . C. §552) 1-5.150 
Under Privacy Act (5 u.s.c . §552a) 1-5.250 
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Fair Labor Standards Act (29 u.s.c. §§201-219) 9-139.200 

False Claims 
Fraud against the government 9-42.180 

Elements 9-42.1~1 

False Declaration Before Grand Jury or Court 
(See Perjury and False neclarations Before 

Grand Jury or Court) 

False Identification Crime Control Act of 1982 
(18 u.s.c. §1028, 1738) 9-64.400; 9-64.500; 

9-64.600; 9-64.700 
Fraud and related activity in connection 

with identification documents 
(18 u.s.c. §1028) 9-64.410 

Exception for law enforcement 
activities 9-64.560 

Indictments lnformations 9-64.470; 9-64.480; 
9-64.490; 9-64.570 

Investigative responsibility 9-64.550 
Jurisdictional circumstances 9-64.450 

Document-making implement 9-64.452 
Identification document 9-64.451 
In or affects interstate or 

foreign commerce 9-64.454 
Possession with intent to 

defraud United States 9-64.453 
Transported in the mail 9-64.455 

Legislative history 9-64.570 
Other federal criminal statutes 9-64.540 
Overview 9-64.401 
Penalties 9-64.460 
Pleadings bank 9-64.580 
Prohibited acts 9-64.440 
Purpose 9-64.430 
Selection of courts 9-64.530 
Supervisory jurisdiction 9-64.590 
Terminology 9-64.430 

Covered instruments 9-64.431 
Government issuers 9-64.432 
Operative terms 9-64.435 
Relevant circumstances 9-64.437 
Specifically mentioned 

identification documents 9-64.434 
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Types of identification documents 9-64.433 
Venue 9-64.520 

Mailing private identification documents 
without a disclaimer 
(18 u.s.c. §1738) 9-64.610 

Elements of the offense 9-64 .630 
Ind i ctment information 9-64.650 
Investigative responsibility 9-64.670 
Legislative history 9-64.680 
Penalty 9- 64.640 
Pleadings bank 9-64.690 
Purpose 9-64.620 
Supervisory jurisdiction 9-64. 710 
Venue 9-64.660 

False Information: Bomb Hoax or Threat 
(See Bomb Hoax or Threat; Conveying or 

Imparting False Information) 

False Personat i on 9-l.103C; 9-64.300 
Acting as officer of United States 9-64.324 
Acting under U.S. authority 9-64.326 
Demanding thing of value 9-64 . 325 
Duplicity 9- 64.331 
Elements of the offenses Q-64.321 
Indictments, forms of 9- 64.330 
Intent to defraud 9-64 . 323 
Leg i slative history 9-64 .311 
Obtaining thing of value Q-64.325 
Offenses defined 9-64 . 320 
Prosecutive recommendation 9-64.340 
Purpose of statute 9-64 .312 

False Records in Connection With an Employee Benefit 
Plan (18 u.s.c . §1027) 
(See Uni ons-Records) 

False Records of a Labor Or anization 
(29 u.s .c. 439 ; 18 u.s .c. 1027) 
(See Union-Records) 

False Statements, Concealment 9-42.100 ; 9-42.200 
Elements 9-42 . 140 

Concealment-failure to disclose 9-42 . 146 
Department or ~gency 9- 42 . 145 
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False 9-42.144 
Knowingly and willfully 9-42.142 
Making of a false s tatement 9-42.141 
Materiality 9-42 . 143 

(See also Fraud Against the Government) 9-42.100 

False Statement Violations , National Security 9-90.400 
When consultation required 9-2.133 

Federal Aviation Act of 1958 (49 u.s .c. §1471) 9-76.100 

Federal Coal Mine Health and Safet Act 9-l.103C 
15 u.s.c . . 633, 636; 30 u.s.c. 801-804, 811-821 , 

841-846, 861-878, 901, 921-924, 931-936, 951-.960) 9- 78 . 200 
Civil penalties 9-78.220 
Criminal violations 9-78.210 

Equipment falsely represented as 
complying with requirements 9-78.214 

False statement, representation 
certification 9-78.213 

Unauthorized advance notice of inspection 9-78.212 
Willful violation 9-78 .211 

Federal Employees ' Loyalty Program 9-1.402 

Federal Officers, Offenses Against 
(See Assaults on Federal Officers) 

Federal Regulation of Lobbying Act 9-l.103D 

Federal Rules of Criminal Procedure 
Rule 4(d)(4) 9-2 . 041 
Rule 11 9-2.102 
Rule 12 9-2.102 
Rule 12.1 9-2.102 
Rule 12.2 9-2.102 
Rule 16 9-2.102 
Rule 32 9-2.102 
Rule 48(a) 9-2.040; 9-2.050 
Whom to Contact 9-1.103M; 9-1 .200 

Federal Rules of Evidence 
Whom to contact 9-1.200 

Federally Protected Activities (18 u.s .c. §245) 
Prosecutions 9-2 .112 
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Felony Murder 9-60.600 
Conspi r acy, aiding and abetting , and 

unintended victims 9-60.650 
Elements 9-60 . 640 
Federal jurisdiction 9-60 . 610 
Investigative jurisdiction 9-60.620 
Supervisory jurisdiction 9- 60 . 630 

Fencing 
(See Criminal Redistribution of Stolen Property) 9- 61 . 400 

Fines Against Criminal Defendants 9- l.103I 

Fines Against Officers Paid by Union 
(29 u.s.c. §503) 9-139 . 720 

Fingerprinting 
(See Out-of-Court Identification Procedures) 9-4.440 

Firearms Control 9-l.103C; 9-63.500 
Introduction 9-63 . 501 
Title I (18 U. S.C. §§921-928) 9-63 . 510 
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Exceptions 9-63 . 511 
Importation prov1s1ons 9-63 . 516 
Introduction 9-63 .500 
Military exemptions 9-63.515 
Penalties 9-63.517; 9-63.518 
Record keeping 9-63.513 
Sales to certain purchasers 9-63.512 
Sentencing, relationship with Title VII 9-63.519 
Transportation of firearms 9-63.514 

Title II, National Firearms Act 
26 u.s.c. §15801-5872 9-63.520 
Business regulated 9-63.521 
Importation 9-63.522 
Manufacture 9-63.523 
Penalties 9-63.525 
Registration 9-63.524 
Transfer restrictions 9-63.522 

Title VII (18 U.S.C. App. 1201-1203) 9-63.530 
Offenses 9-63.532 
Pen guns 9-63.533 
Persons covered 9-63.531 

Firearms: Inspection of Records 9-63.700 
Forfeiture policy 9-63.731 
Inspection warrants 9-63. 720 
Prosecution and forfeiture 9-63. 730 
Revocation of license 9-63.732 
Warrantless inspection 9-63.710 

Fire·arms issues 9-63.600 
Affidavits for search warrants 9-63.670 
Charging possessory offenses 9-63.650 
Charging 18 U. S. C. App. 1201 offenses 9-63.640 
Collateral attack--underlying felony 9-63.641 
Criminal division assistance 9-63.630 
Dual prosecution 9-63.660 
Expungement statutes 9-63 . 680 

Effect of Youth Corrections Act on 9-63.682 
Effect of pre-1968 pardons 9-63 . 681 

Indictments 9-63.801 
Investigative jurisdiction 9-63.620 
Proof of the commerce element 9-63.640 
Proof of the non-registration 9-63.690 
Prosecutive policy 9-63.610 
Prosecutive policy--on Title VII 9-63.643 
Receipt--venue 9-63.642 

Fishing Violations--Foreign Vessels 
Authorization for prosecution 9-2. 132 
Forfeitures 9-1.403 
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Flight to Avoid Prosecution or Testimony 
Prosecutions 9-2.112 

Food and Rest Law 
(See Twenty-Eight Hour Law) 

Foreign Agents Registration Act of 1938 9-l.103D; 9-90 .610 

Foreign Coaunerce-Transportation of Wildlife Taken in 
Violation of Law 

(See Lacey Act) 

Foreign Corrupt Practices Act 
Civil injunction actions 9-1.401; 9-47.130 
Corporate record keeping 9-47 . 010 
Domestic concerns 9-47. 030 
Investigat ion of complaints 9-47.110 
Issuers 9-47.020 
Policy concerning criminal prosecutions 9-47 .120 
Procedures 9-47 .100 
Review procedure 9-47 .140 

Foreign Nationals 
(See Extradition) 

Appearance bond for forfeiture judgments 9-121.500 
Notification upon arrest of 9-2.173 

Foreign Officials , Offenses Against 9-64.800 
Assault 9-64.840 
Concurrent jurisdiction 9-65.800 
Conspiracy to murder 9-65.820 
Definitions 9-65 . 810 
Demonstrations 9-65.880 
Extraterritorial jurisdiction 9-65.800 
Family 9-65.814 
First Amendment 9-65.842 
Foreign government 9-65 . 812 
Foreign official 9-65 . 811 
International organization 9-65.813 
International ly protected person 9-65.816 
Investigative jurisdiction 9-65. 801 
Kidnapping 9-65.830 
Local disposition, preference for 9-65. 804 
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Murder 9-65 .810 
Official guest 9-65.815 
Policy 9- 65.804 
Property offenses 9-65 .860 

Destruction of Proper ty 9-65.870 
Temporary residences 9- 65.860 

Supervising section 9- 65.805 
Thr eats and extortion 9-65 .850 
Treasury, responsibility of 9-65.802 

Foreign Relations and Neutrality Violations 
Authorization for prosecution 9- 2 . 132 

Forfeiture 9-l.103C; 9-l.103L; 
9- 1.1031 

Forfeiture 
Offers in compromise of forfeiture 9-38 .100 

Authority to compromise 9-38 . 110 
Remission or mitigation of forfeiture 9-38.200 

Procedure 9-38 . 210 
(See Customs--Compromise and For feiture; 

Obscenity--Forfeiture Procedures) 

Forfeiture of Assets Transferred to Attorneys 
as Fees for Legal Services 9-111.000 

Agreements to exempt from forfeiture an 
asset transferred to an attorney as fees 
for l egal services 9- 111. 700 

Application of forfeiture pr ovisions to 
assets transferred to attorneys as fees 
for legal services 9- 111.200 

Attorney fee forfeiture guidelines 9-111.400 
Discovery of information concerning an 

asset transferred to an attorney as fees 
for legal services 9-111.600 

Discussion of actual knowledge and/or 
reasonable cause to know 9-111. 500 

Division approval 9-111.300 
Forfeiture under RICO and drug felony statutes 9-111.100 

Forfeiture of Collateral Profits of Crime 9-60.800 
Legal discussion 9-60.810 

First Amendment 9-60.812 
Government's right to forfeit the proceeds 9-60.813 
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Procedural due process 9-60 . 811 
Summary of forfe iture statute 9-60.801 
Supervisory jurisdiction 9-60 . 820 

Forfeiture , Remission of 
(See Remission of Forfeiture 9-38.000 

Forms 
(See Specific Topic) 

Fraud Against the Government 9-42 . 000 
Conspi racy to defraud the United States 9-42.300 

Types of fraud 9-42.310 
Cheating 9-42.311 
Government instrumentality 9-42.313 
Obstruct or impair legitimate 

government activity 9-42.312 
Coordination of cases 9-42 .010 
Fal se statement, concealment 9-42 .100 

Corporation crimes including conspiracy 9-42.170 
Elements of false claim 9-42 . 131 
Elements of fa lse statement 9-42.140 

Concealment-failure to disclose 9-42.146 
Department of agency 9-42.145 
False 9-42.144 
Knowlingly and willfully 9-42.142 

Making of a false statement 9-42.141 
Materiality 9-42.143 
Extraterritoriality 9-42.210 

False claim 9-42 . 180 
Elements of 18 u.s.c . §287 9-42.181 

False statement to a fede ral 
investigator 9-42 . 160 

False statement as to future actions 9-42.150 
General v. specific statutes 9-42 .230 

Policy 9-42.231 
Items not required to be proved 9-42 .110 
Jurisdictional requirements satisfied 9-42.120 
Multiplicity, duplicity, single 

document policy 9-42.220 
Specific problems 9-42. 221 

Statements meriting prosecution 9-42. 130 
Venue 9-42.190 

Other f rauds against the government 9-42.400 
AID frauds 9-42 .4 50 
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Commercial Bribery Statute 9- 42 . 410 
Medicare-Medicaid frauds 9-42 . 430 

Plea bargaining 9-42.431 
Procurement frauds 9-42 . 420 
Supplemental security income 

program 9-42.440 
Referral pr ocedures 9-42.500 

Department of Agriculture food 
stamp violations 9-42. 520 

Department of Defense memorandum 
of understanding 9-42.530 

Implementation of policy statement 9-42.503 
Policy statement of the Department 

of Justice on its relationship 
and coordination with the 
statutory Inspectors General 
of the various departments and 
agencies of the Un ited States 9-42.502 

Relationship and coordination with 
the statutory Inspectors General 9-42. 50 1 
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Applicability of Evidentiary Rules 
of Conspiracy 9-44.510 

Wire transmission in interstate commerce 9-44.520 
Authentication 9-44 . 522 
Pact of actual transmission 9-44.521 

Indictments 9-44 .400 
Charging an interstate or foreign 

transmission 9-44.420 
Scheme and artifice to defraud 9-44 . 410 

Investigations 9-44.100 
Representative schemes 9-44.230 

Fraud on the media 9-44 . 232 
Generally 9-44.231 

Venue foy fyaud bJ viYe pYo&e~ution& 9-4~.~oo 

Fraud on the Media 
Fraud by wire statute 9-44.232 

Fraud Section 
Civil responsibilities 9-1 .401 
Description 9-1.1038 
Key personnel 9-1.102 

Freedom of Information Act 9-l.103L 

Fugitive Felon Act 9-69.400 
Aiding and abetting 9-69.460 
Apprehension 9-69.430 
Bond 9-69.431 
Child custody 9-69.421 
Cust'Ody or confinement 9-69.441 
Conditions of release 9-69.431 
Flight prior to state prosecution 9-69.410 
Giving testimony 9-69.442 
Indictment or information 9-69.450 
Parental kidnapping 9-69.421 
Prerequisites of i ssuance 9-69.420 
Procedure upon apprehension 9-69.430 
Purpose of Act 9-69.410 
Service of process 9-69.443 
Unlawful flight 9-69.440 
Venue 9-69.470 
Whom to contact 9-1.IOJC 

Fugitives 
Dismissal of indictment or information 9-2. 050 
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Use of grand jury to locate 9-11 . 220 

Gambling 9-l . 103F; 9-1.405; 
9-110.600 

Gambling Dev ices Ac t 
Prosecutions under 9-l.103F 
Registration under 9-l .103L 

General Litigation and Legal Advice Section 
Civil responsibilities 9-1.402 
Description 9-l.103C 
Key personnel 9-1.102 

Go vernment Instrumentality 
Charts of property and funds of various federa l 

departments and agencies 9-66.170 
Embezzleuent provisions, miscellaneous 9-66.180 
Fede ral realty, statutes governing 9-66.110 
Fraud against the government 9-42.313 
Government property , protection of 9-66.000 
Jurisdic tion over federal lands 9-66 .150 
Natural resources 9-66 .120 
Office building 9-66 .130 
Public records and documents (18 U.S.C. §2071) 9-66 . 160 
Records and documents, public 9-66 .160 
Trespass 9-66.140 

Government Operations, Crimes Against 9-1.103C 

Government Property, Theft or Destruction of 9-l.103C 
(See Theft of Government Property) 9-66.200 

Graft Concerning Pension Plan Funds 

Grand Jury 9-11. 000 
Absence of foreman 9-11. 340 
Absence of juror 9-11 . 381 
Additional jurors, summoning of 9-11.326 
Advice of rights 9-11.260 
Armed forces, indicting members of 9-11. l 00 
Attorney for the government 

DOJ attorney authorized to conduct jury 
proceedings 9-11.351 
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Giving court information on jury selection 9-11.327 
Non-DOJ attorney's presence at grand jury 

session 9-11.352 
Power of 9-11. 223 
Special duty 9-11.430 

~·~t\>o't \.'I.at \.on to appe;a't oofo'te: ~-L lO~l. 

Authorization to resubmit same matter to 9-11. 220A 
Challenges to juries and jurors 9-11.321 

(See also Grand Jury--Motions to Dismiss) 
Counsel for witness, presence excluded 9-11.356 
Defendants, subpoenaing prospective 9-11.261 

Notification of 9-11.263 
Deputy foreman 9-11.340 
Discharge of grand jury 9-11.390 
Disclosing grand jury proceedings 

(See Secrecy of Proceedings) 9-11.360; 9-11.369 
'U-ut'j to 'te:poi:t no bil \. ~-H.3e.1 

Excusing a juror 9-11.391 
Fifth Amendment privilege, advance assentions of 9-11.264 
Foreman, Deputy Foreman, Secretary 9-11.340 
Fugitives, use of grand jury to locate 9-11. 220B 

Use of all Writs Act to obtain records 
to aid in location of fugitives 9-ll.220C 

Functions of a grand jury 9-11.201; 9-11.220 
Hearsay, use of 9-11.332 
Illegally obtaining evidence, use of 9-11.331 
Impaneling 9-11. 310 
Indictment 9-11.380 

Fifth Amendment basis 9-11. 010 
Members of the armed forces 9-11.100 
Necessity for 9-11.040 
Sealing of 9-11.380 
Signing of 9-11.223; 9-11.340 

Interpreter, presence at grand jury session 9-11.355 
Jurors not continuously present 9-11. 381 
Limitations 

(See Powers and Limitations of Grand Juries) 9-11.200 
Mater:Tal witness, authority to arrest 9-11. 250 
Members of armed for ces , indicting of 9-11.100 
Monograph 9-11. 001 
Motions to dismiss indictments 9-11. 322 

Based on objections to array 9-11.326 
Based on objections to individual jurors 9-11.325 
Based on other reasons 9-11.331 
Effect on dismissal--objection to array 9-11.329 
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Hearsay, use of in grand jury proceeding 9-11.332 
Illegally obtained evidence 9-11.331 
Presumption of regularity 9-11.333 
Standing to object 9-11.324 
Substantial failure to comply 9-11.328 
Tests for determining 9-11.323 

No bill, duty to report 9-11.382 
Oaths 9-11.340 
Objections to jurors 9-11 . 320; 9-11.330 

(See also Grand Jury--Motions to Dismiss) 9-11 . 320 
Obligation of secrecy 9-11.362 
Offenses prosecutable only by indictment 9-11. 040 
Potential defendants, subpoenaing 9-11.260 
Powers and limitations of grand juries 9-11.200 

Functions 9-11.201; 9-11.220 
Investigative 9-11.210 
Limited by district court 9-11.222 
Limited by government attorney 9-11.223 
Limited by testimonial privilege 9-11. 224 
Limited by venue 9-11.221 
Limitation on grand jury subpoenas 9-11.240 
Limitation on naming persons unindicteJ 

coconspirators 9-11.230 
Limitation on resubpoenaing continuous 

witnesses before successive grand juries 9-11.270 

Presentment obsolete 9-11.030 
Presumption of regularity 9-11. 333 
Pretrial discovery strictly limited 9-11. 364C 
Prosecutor's role 9-11.020 
Quorum of sixteen 9-11.310; 9-11.340 
Record of attendance and voting 9-11.340 
Replacing grand juror 9-11.391 
Report by 9-2.155 
Requests by subjects and targets to testify 

before grand jury 9-11 . 262 
Return of indictment 

(See Grand Jury--Indictment) 9-11.380 
Rul~, Federal Rules of Criminal Procedure 9-11.300 
Sealing indictment 9-11.380 
Secrecy of proceedings 9-11.360 

Court-ordered disclosure 9-11.366 
Coverage of Rule 6(c), Federal Rules of 

Criminal Procedure 9-11. 363 
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Disclosure to attorneys for the government 9-11. 367 
Disclosure to other government personnel 9-11.368 
Disclosure of defendant's own testimony 9-11. 364(a) 
Disclosure of govern~ent memoranda 9-ll.364(d) 
Disclosure of government's witnesses 9-ll.364(b) 
Disclosure preliminary to or in connection 

with a judicial proceeding 9-11. 369 
Disclosure outside Department of Justice 9-11 .367 
Penalty for breach of secrecy 9-11. 370 
Persons other than witnesses 9- 11. 361 
Pretrial discovery strictly limited 9-ll.364(c) 
Transcripts 9-11.364 
What secrecy does not entail 9-11.369 
Witnesses 9-11. 362 

Secretary of grand jury 9-11. 340 
Special grand jury 9-11. 400 

Additional juries 9- 11. 413 
Ambiguity of term 9-11.400 
Appeal to continue service 9-11. 421 
Attorney for government, special duties 9-11.4)) 
Certification for impaneling 9-11.410; 9-11.411 
Consultation with criminal divi sion 9-11. 441 
Discharges, limitations on 9-11. 420 
Districts which require 9-11. 412 
Extensions of terms 9-11. 420 
Impaneling 9-11.410 
Law applicable 9-11. 440 
Recording proceedings, necessity for 9-11. 354 
Report s 9-11.440 

Consultation required 9-11. 441 
Special duties of government attorney 9-11. 4)) 

Tenn of 9-11. 420 
Statute of limitations, effect of sealing 

indictment 9-11. 3al 
Stenographer, presence at grand jury session 9-11. 354 
Subpoenas 

Continuing subpoenas 9-ll. 340 
For prospective defendants 9-11. 261 
Limitations on 9-11.240 

Fair Credit Reporting Act and 
subpoenas 9-ll.240A 

Summoning grand juries 9- ll. 310 
Tenure of grand jury 9-11 . 390 
Transcripts 9-11.364 
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Venue 9-11. 221 
Voting by jurors not continuous 9-11.381 
Witnesses 

Arrest of material witness 9-11. 2!fJ 
Counsel for 9-11. 356 
Presence of witness under examination in 

grand jury session 9-11. 353 
Testimonial privileges 9-11.224 
~ho ~a1 ~ p~ese~t 9-\.l.~SQ 

Whom to contact 9-1 . 200 

Habeas Corpus 9-37 .ooo 
Availability of writ 9-37.001 
Failure to exhaust adminis trative remedies 9-::n .100 

Bureau of prisons policy administrative 
remedy procedure 9-37-120 

Parole commission administrative appeal 
procedure . 9-37.lD 

Se~~tce~en, conscientious ob}ecto~s 
denied discharge 9-37 .110 

Exhaustion of military administra
tive remedies 9-37 .112 

Exhaustion of military judicial 
remedies 9-37.111 

Federal courts will not review prison and 
parole decisions absent a clear abuse of 
discretion 9-37.500 

Habeas Corpus is not a jurisdictional base 
for civil damage claims 9-37.~0 

Lack of proper jurisdiction/ venue 9-37.200 
Mootness 9-37. 400 

Handwriting Exemplars 
(See Out-of-Court Identification Procedures) 9-4.450 

Health 
(See Federal Coal Mine Health & Safety Act; 

Occupational Safety & Health Act) 

Hijacking 
(See Aircraft Piracy and Related Offenses) 9-63.100 

Hobbs Act (18 u.s.c. §1951) 9-131.000 
Attempt 9-131. ~o 
Authorizing prosecution 9-131.0 D 
Conspiracy 9-131. liOO 
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Definitions 9-131.100 
Actual or threatened force or violence 9-131 . 150 
Extortion and the special exception for 

labor disputes 9-131.120 
Fear 9-131.160 

Reasonableness 9-131.162 
Scope 9-131.161 

Interstate commerce 9-131.190 
Obtaining property 9-131.140 
Property 9-131.130 
Robbery 9-13 1.110 
Under color of official right 9-131.180 
Wrongful use of actual or threatened force, 

violence or fear 9-131.170 
Department policies 9-131.040 
Elements of offense 9-131.400 

Affecting commerce 9-131.230 
Intent in cases predicated on the wrongful 

use of actual or threatened force, 
violence or fear 9-131.240 

Or co111Dits or threatens physical violence 
to any person or property in furtherance 
of a plan or purpose to do anything in 
violation of this section 9-131.220 

Robbery or extortion 9-131.210 
Indictments 9-131. 600 

Conspiracy to extort by means of threats 
of economic injury 9-131.640 

Extortion by use of actual and threatened 
violence 9-131.630 

Sufficiency of 9-131.620 
Variance of the indictment 9-131.610 

Investigative jurisdiction 9-131 . 010 
Jury instructions 9-131. 700 
Relationship with Taft-Hartley Act 9-131.800 
Supervisory jurisdiction 9-131.020 
Under color of official right 9-l.103G; 9-131.180 
Venue 9-131.500 
When consultation required 9-2.133 

Hostage Taking 9-60.700 
Discussion of the offense 9-60.740 
Effective date 9-60.760 
Investigative jurisdiction 9-60. 710 
Legislative history 9-60. 750 
Prosecutive policy 9-60.730 
Supervisory jurisdiction 9-60. 720 
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Hours of Service Ac t (45 U. S. C. §§61 - 64) 9-76.300 

Hypnosis , use of 9-4 . 600 
Admissibility in trial 9-4 . 610 
Authorization 9-4.620 
Defendant 9-4 . 612 
Disclosure of use of hypnosis 9-4.613 
Expert witness 9- 4 . 614 
Prosecution witness 9- 4 . 611 
Purpose and scope 9-4 . 601 
Reference sources 9-4.621 

Illegal, Elec tronic Surveillance 9-60.200 
(See Electronic Surveillance) 

I llegal Payments to Union Official 
(See Unions) 

Imitat i on of Coins , Obligations, Securities of 
United States 

Consultation requi red 9- 2.133 

Im.migration and Naturalization Violations; 
Passport and Visa Violations 9-73.000 

Arrest , search , and seizure by immigration 
officers 9-73 . 300 

Arrest of illegal aliens by stat e and 
local officers 9-73.310 

Civil litigation 9-L 103C 
Criminal litigati on 9- 1.402 
Definitions of terms used in immigration law 9-73.020 
Deportation 9-73 . 500 

Extradition and deportation 9-73.510 
Nazi war cri minals 9-l .103N 
Promise of non-deportation 9-73. 520 

Guidelines of INS undercover operations 9-73.010 
Passport and other entry document violations 9-73. 600 

False sta tement i n application for 
passport and use of a passport 
fraudulen tly obtained 9-73 . 620 

Fraud and misuse of visas , permits , 
and other entry documents, and 
false personation 9-73 . 640 

Making or using a forged passport 9-73.630 
Sham marriages between Uni ted States 

citizens and aliens 9- 73.641 
Related statutes 9-73 . 700 
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Reporting of decisions 9-73.400 
Revocation of naturalization 

for Nazi war criminals 9-73.103N 
Undocumented aliens, 8 u.s.c. 11324 9-73.100 

Conceal, harbor and shield from 
detection 9-73.130 

Employer exemption 9-73.120 
Entry, defined 9-73.150 
Extraterritoriality 9-73.160 
Intent 9-73.110 
Material witnesses in alien 

smuggling cases 9-73.140 
Unlawful aiding of subversive aliens 

8 u.s.c. ffl327, 1328 9-73.220 
Unlawful entry of aliens, 8 u.s.c. 

fU325, 1326 9-73.210 

Immunity 9-27. 600 
Prosecution of imonmized person 9-2.133L 
Whom to contact 9-l.103C 

Im or Conve in False Information (Bomb Hoax) 9-63.200 
Civil Provision 18 u.s . c. 35(a)) 9-63.240 

Compromise of civil penalty 9-63. 243 
Jury trial in civil action 9-63.244 
Subpoenas in civil cases 9-63.242 
Venue 9-63.241 

Discussion of the offense 9-63.230 
Investigative jurisdiction 9-63.210 
Supervising section 9-63.220 

Income Tax Return Information 9-l.103L 

Indian Country Crimes 9-20.200 
Bibliography 9-20.250 
Chart: Crimes in Indian Country 9-20.230 
Embezzlement and theft from tribal organization 9-20.240 
Investigative jurisdiction 9-20.220 
Reach of 18 u.s.c. ffll52, 1153 9-20.210 

Double Jeopardy consJderstJons .9-20 .. 2J2 
Lesser included offenses under 18 U.s . c . 

f 1153 9-20. 211 
Limitations on 18 u.s.c. 11152 exemption 9-20.213 
Offenses against community (victimless 

crimes) 9-20.214 
Offenses by non-Indians 9-20·. 215 

Whom to conta<:t 9-l.l03C 
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Indictments and Informations 9-12 .000 
Addition of counts to superseding indictment 9-2.141 
Conspiracy to commit mail fraud 9-43. 740 
Cont rolled substances 9-102 . 000 
Dismissal 9-2 . 050 
Employee benefit plan kickbacks 9-134.500 
False personation 9-64.330 
Fraud by wire statute 9-44 :400 
Fugitive Felon Act 9-69.450 
Grand jury indictments 9-ll . 000 
Indictments and informations, in general 9-12.000 

Amendment of 9-12 .400 
Indictment 9-12.420 
Information 9-12.410; 9-12 .430 

Drafting 9-12 . 300 
Forfeiture 9-12.340 
Formalities 9-12 . 310 

Caption 9-12.311 
Citation 9-12.314 
Gr ammar, spelling, errors 9-12.315 
Incorporation by reference 9-12 . 313 
Subscription 9-12.312 

Particular allegations 9-12.330 
Aiding and abetting 9-12. 336 
Intent 9-12.335 
Means 9-12.333 
Place of offense 9-12.332 
Time and date 9-12.331 
Venue 9-12 . 334 

Sufficiency 9-12.320 
Charging in statutory language 9-12 . 324 
Conjunctive and disjunctive 9-12. 326 
Elements of offense 9-12.321 
Negativing exceptions 9-12 .325 
Plea of former jeopardy 9-12 .323 
Specificity 9-12.322 

Number of counts 9-2 .164 
Obtaining an indictment 9-12.010 
Obtaining an information 9-12 .020 
Use of an indictment or information 9-12 . 100 

Indictment required 9-12.110 
Information may be used 9-12.120 
Neither is required 9-12 .130 

Waiver of indictment 9-12 . 200 
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Effect at new trial 9-12. 2Lt0 
Effect of Furman v . Georgia 9-12. 201 
Judicial discretion to set aside 9-12 . 2 :l) 
Proc edure 9-12 . 210 
Prosecutional discretion to allow 9-12.220 

Mail Fraud 9-43. 400 
Taft-Hartley Act 9-132.800 

Industrial Security Clearance Program 
Department of Defense 9-l. LtO 2 
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Information, Disclosure of 
Demands for production of documents for 

Disclosure of information 9-L.402 
Guidelines for criminal cases 9-2. 211 
Press information and privacy 9-2.210 

In format ions 
Dismissal 9-2 . 050 

Injunction and Related Actions 
Criminal investigative and national security 

Intelligence gathering activity 9-1.402 
Immigration and nationality laws 9-1.402 
Jenkins Tobacco Act 9-1.402 
Postal laws relating to sexually oriented 

advertisements 9-1 .402 
Tests of constitutionality of federal secutity 

programs 9-1.402 

Insanity Defenses 
(See Defenses) 9-14.200 

Interception of Communications 
(See Electronic Surveillance, Criminal Sanctions 

Against) 

Intelligence Identities Protection .Act 9-90. 700 

Internal Security and National Defense 9-90.000 

Internal Security Matters 
Authorization required 9-2.132 

Internal Security Section 
Assignment of all subversive activity matters 9-1. 200 
Civil responsibilities 9-1.403 
Description 9-l.103D 
Key personnel 9-1.102 

International Affairs, Office of 9-l.103J 

Internat ional Contact 
(See Obtaining Evidence) 
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When Consultation with Criminal Division Required 9-2.153 

International Contacts and Judicial Assistance 9-4. 500 
Internationa l contacts 9-4. 540 

Contac ts in Switzerland 9-4.541 
Investigative agencies in foreign 

countries 9-4. 542 
Judicial assistance 9-4.510 

Drafting a request for judic ial 
assistanc e 9-4.512 

Request for judicial assistance 9-4.511 
Letters rogatory package 9-4.520 

Application for letters rogatory 9-4. 522 
Concluding prayer 9-4.527 
[The] Court's request 9-4. 521 
Description of assistance requested 9-4.526 
List of elements 9-4.525 
Need fo r assistance requested 9-4.526 
Statement of facts 9-4. 524 
Supporting memorandum 9-4.528 
Procedure after drafting 9-4.530 

International Criminal Justice Enforcement Policies 9-l.103J 

Interpol 9-1. 103J 

Interstate Agreement on Detainers 9-2 . 145 

Interstate Commerce 
Damage/Destruction of Property Moving in 

(15 u.s.c. §§1281, 1282) 9-139. 500 
Transportation of Strikebreakers 

(18 u.s.c. §1231) 9-139 . 730 
Transportation of Wildlife taken in 

violation of the law (See Lacey Act) 
Transportation of women for immoral purposes 

(See Mann Act) 

Inve stigations 
Bankruptcy--Declinations 9-2.111 
Fraud by Wire Statute 9-44.100 
Generally 9-2.010 
Interstate Land Sales Full Disclosure Act 9-43 . 242 
Jury panels 9-2 . 161 
Mail fraud 9-43.110 
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Investlga tive Jurisdiction 
Agencies 9-2.010 
Assignment of s tatutes by citation 9-1 . 200 

Judic i al Assistance 
(See Obtaining Evidence) 

J udicia l Pr oceedings , Closing of 9-l . 103J 

Juries 
Investigat i on of panel 9-2.1 57 

Jurisd i ctiO[l 
Fraud against the government 9-42 . 120 

Jurisdiction 
(See Special Ter r itorial and Marit ime Jurisdiction) 9-20 . 000 

J ustices of the Un ited States, Murder of 9-65 .714 

Juveniles; Youth Corrections Act 9-8 . 000 
Alte rnatives to federal prosecution 9-8.010 
Armed forces enl istment 9-8 . 010 
Certification 9-8 . 110 

Exception to certificatlon 9-8 . 111 
Not required prior to filing complaint or 

issuance of arrest war rant 9-8 .120 
Not r equi r ed prior to Fed . R. Cr im. P. 40 

r emoval hearing 9-8 . 120 
Commitment order 9-8 .1 80 
Criteria for ce rtification 

under 18 u.s .c. §5032 9-8. 110 
Definition of juvenile 9-8. 100 
Delegations of authority 9- 8 .100 
Detention q-8.170 
Effect of 18 u.s .c. §5021 Youth Correc tions Act 

cert i ficate on status as convicted felon 9-63.682 
Facility for con finement of juvenile 9-8 . 170 
Filing of the complaint 9-8 . 120 
Filing motion to transfer 

under 18 u.s. c. §5032 9-2 .143 
Information concerning juveniles 9-8 . 180 
Jury trlals not required 9-8.150 
Juvenile de l inquency--definition 9-8.100 
Motion to transfe r 9-8 .130 
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Conviction on lessor charges 9-8 . 132 
Prior juvenile records 9-8 .133 
Repeat offenders 9- 8 .131 
Notifications required to be given by 

arrest ing officer 9-8 . 160 
Policy 

Department opposes jury trials 9-8 .1 50 
State action favored when no 

exclusive federal jurisdic tion 9- 8 . 120 
Pre-t ria l diversion- - prerequisite for use 9- 8 . 140 
Motion to transfer (to adult proceedings) 

upon juvenile's r equest 9-8 .130 
Selective prosecution 9-8.140 

Prosecutorial <liscretion to fo rego prosecu tion 9- 8 .140 
Whom to con t act 9-1.103C 
Youth Cor rections Act 9-8 .200 

Commi tment without r egard to the Act 9-8 . 220 
Juvenile delinquents not committable 

as youth of fenders 9-8 .230 
Probation 9-8 .210 
Release of committed youth of fende rs 9-8 . 240 

Key Personnel 9-1 . 102 

Kickbacks 
(See Employee Renefit Plan Kickbacks) 

Kidnapping (18 u. s.c. §§1201-1202) 9-l . 103C; 9- 60 .100 
Application of the flobbs Act (18 u.s .c. §1951) 9-60 . 170 
FBI assistance to state and local officials 

in missing persons cas es 9-60 . 150 
Federal jurisdlction 9-60 .110 
Investigative jurisdiction 9-60.120 
Hissing persons, policy re: investigation 9-60 .1 60 
Parental kidnapping 9-69 . 140 
Penalty provisions 9-60 .133 
Special considerations 9-60 . 130 

Deprograming of religious cult sect members 9-60 . 135 
24 Hours rebuttable presumption 9-60 .1 31 
Mental kidnapping of brainwa shing by 

r eligiou s cults 9-60.134 
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Penalty provisions 9-60 .133 
"Willful" transportation in commerce 9-60.132 

Use of the Fugitive Felon Act in parent/child 
kidnappings 9-60.140 

"Willful" transportation in interstate or 
foreign commerce 9-60.132 

Kidnapping of federal officers 9-65.630 

Kidnapping of foreign officials 
(~Foreign Officials, Offenses Against) 

Kidnapping of members of congress 
(See Members of Congress, Offenses Against) 

Kidnapping of the President 
(See President, Offenses Against) 

Labor--Generally 9-l.103F; 9-130.000 
Investigative jurisdiction generally 9-130.100 
Prior authorization generally 9-130.300 
Supervisory jurisdiction 9- 130 .200 

Labor Disputes 
Use of explosives in (18 u.s.c. §844) 9-139.400 

Labor Management Relations Act (Taft-Hartley Act) 
(29 u.s.c. §186) 9-132 . 000 

Accepting prohibited payments 9-132.400 
Aiding and abetting 9-132.720 
Criminal intent 9-132 . 600 
Conspiracy 9-132. 710 
Definitions 9-132 .100 
Exceptions 9-132.500 
Indictments 9-132 .800 
Jury instructions 9-132 . 900 
Payees 9-132.300 
Payors 9-132.200 
Relationship with Hobbs Act 9-131.800 
Venue 9-132. 730 

Labor Management Reporting and Disclosure Act 9-136.000 
(29 u.s.c. §439) 
(See Unions- Records) 

When consultations required 9-7.133 

Labor Organizations 
(~Unions) 
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Labor Organizations Under Trusteeship 
(29 u.s.c. §463) 9-139.600 

Labor Recording and Record Keeping 9-136.000 
(See Unions-Records) 

Land Frauds 
Interstate Land Sales Full Disclosure Act 9-43.242 
Mail fraud 9-43.242 

Law Enforcement Coordination, Office of 9-1.103J 

Legislation, Office of 9-1.103L 

Legislative Histories 9-1.103L 

Legislative Proposals 
By U.S. Attorneys 9-2.154 

Letters Rogatory 9-4.520 

Limitations on United States Attorneys 9-2.100 
Appeals 9-2.060 
Authorizing Prosecution 9-2.030 

Phencyclidine users 9-2.031 
Declining Prosecution 9-2.020 

Armed forces enlistment 9-2 .021 
Controlled subs tances, referral 

to states 9-2.023 
Pre-trial diversion 9-2.022 
Prosecution under 18 u.s.c. §641 9-2.024 
Prosecution under 18 u.s.c. §1905 9-2. 025 

Dismissal of complaints 9-2.040 
Dismissal of indictments and informations 9-2.050 

Motion to dismiss form 9-2.051 
Investigations 9-2.010 
Policy limitations 9-2.120 

Institution of proceedings 9-2.130 
Consultation in other situations 9-2.134 
Foreign Corrupt Practices Act 9-2.135 
~nternal security 9-2.132 
Matters assumed by Criminal Division 9-2.131 
Other 9-2 . 133 

Miscellaneous 9-2.170 
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Appearance bond forfeiture judgments 9-2 . 172 
Arrest of foreign nationals 9-2.173 
Decision of appeal or not appeal 9-2 .171 

Prosecutorial and other matters 9-2.140; 9-2.150; 
9-2 .160 

Addition of counts to superceding 
indictments 9-2.141 

Compromises of civil or tax liability 9-2.156 
Dual prosecution 9-2.142 
Dismissals 9-2.145 
Extradition and deportation 9-2.147 
Grand jury subpoenas 9-2.162; 9-2.163 
Investigation of jury panels 9-2.157 
International contacts 9-2.151 
Interstate agreement on detainers 9-2.144 
Juvenile prosecutions 9-2 . 143 
Legislative proposals 9-2.154 
News media, issuance of subpoenas 9-2 . 161 
Number of counts in an indictment 9-2 .164 
Participation of attorneys not 

employed by the Department 9-2.1S8 
Pleas by corporations 9-2 .146 
Recommendation of death penalty 9-2.148 
Refusal of government departments 

to produce evidence 9-2 .159 
Report by grand jury 9-2.153 
Special instructions 9-2.152 
State and territorial prisoners 

in federal prisons 9-2.165 
Testimony of FBI laboratory examiners 9-2.166 

Release of information 9-2 .200 
Press information and privacy 9-2 . 210 
Press information guidelines for 

criminal cases 9-2.211 
Statutory limitations 9-2 .110 

Declinations 9-2.111 
Prosecutions 9-2 .112 

Lineups and Showups 
(See Out-of-Court Identification Procedures) 9-4.410 

Liquor Laws 9-1.405 

Livestock Offenses 9-61. 700 
Definitions 9-61. 710 
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Investigative jurisdiction 9-61.702 
Jurisdiction 9-61 . 720 
Overview 9-61. 701 
Supervisory jurisdiction 9-61. 703 

Livestock Transportation Act 
(See Twenty-Eight Hour Law) 

L.M.R.A. 
(See Labor Management Relations Act) 

L.M.R . D.A. 
(See Labor Management Reporting & Disclosure Act) 

Loans to Union Officials by Unions (29 u.s.c. §503) 9-139.720 

Loansharking 9-110.300 

Locomotive Inspection Act (45 u.s.c. ~§38-43) 9-76.300 

Lulling Communications 
Fraud by wire statute 9-44.222 

Mail Covers 9-4 . 200 
Excludability of evidence obtained in 

violation of regulation 9-4.204 
Insufficient grounds for mail cover-

excludability of evidence obtained 9-4.205 
Objec tions to mail cover evidence--notice to 

Division 9-4.206 
Prohibitions and limitations 9-4.203 
Regulations 9-4.202 
United States Attorney requests for mail 

cover- copy to Criminal Division 9-4.207 

Mail Fraud 9-43.000 
Conspiracy to commit mail fraud 9-43. 700 

Agreement 9-43. 710 
Overt acts 9-43. 730 
Participation 9-43. 720 
Sample conspiracy count 9-43 . 740 
Withdrawal 9-43 . 720 

Elements of the offense 9-43.200 
Scheme and ar tifice to defraud 9-43.210 
Use of mails 9-43.220 
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In execution of the scheme 9-43.221 
Lulling letters 9-43.222 

Ev idence 9-43.500 
Acts beyond the statute of limitations 9-43.570 
Applicability of Evidentiary Rules of 

Conspiracy 9-43.520 
Communications to victims 9-43 . 540 
Complaint letters 9-43.550 
False repres entations 9-43.513 
Good fa i th 9-43. 580 
Impress i on testimony 9-43.515 
Intent to defraud 9-43. 511 
Loss to victims 9-43.514 
Parole evidence rule 9-43.560 
Persons defrauded 9-43.512 
Proof of mailing 9- 43 . 590 
Scheme and artifice 9-43.510 
Similar acts or conduct 9-43.530 

Indictments 9-43.400 
Schem~ and artifice to defraud 9-43.410 
Use of the mails 9-43.420 

Charging a delivery by mail 9-43.423 
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Charging a placing in the mails 9-43.421 
Charging a taking from the mails 9-43.422 
Sample mailing counts 9-43.424 

Procedures 9-43.100 
Investigation of complaints 9-43. no 
Policy concerning prosecutions 9-43.120 

Representative schemes 9-43.230 
Advance fee schemes 9-43.231 
Bankruptcy (Scam) frauds 9-43.232 
Chain referral selling schemes 9-43.233 
Charitable schemes 9-43.234 
Check kiting frauds 9-43.235 
Classified directory schemes 9-43.236 
Correspondence and other school frauds 9-43.237 
Credit card frauds 9-43.238 

(15 u.s.c. §1644) 9-43.238B 
Franchise frauds 9-43.239 
Insurance fraud 9-43.241 
Land fraud schemes 9-43.242 

Interstate Land Sales Full Disclosure 
Act 9-43.242 

Medical frauds 9-43.243 
Merchandising frauds--false financial 

statements 9-43.244 
Miscellaneous schemes 9-43.252 
Oil and gas lease frauds 9-43.245 
Political and commercial corruption 9-43.246 
Religious frauds 9-43.247 
Securities 9-43.248 
Vending machine frauds 9-43. 249 
Work-at-Home schemes 9-43.251 

Venue in mail fraud prosecutions 9-43.300 

Mail Fraud Violations 
Consultations required 9-2.133 

Mailin Libelous Matter on Wra ers or Bnvelo es~ 
18 u.s.c. 1 18) 9-64.230 

Description 9-64.231 
Investigative jurisdiction 9-64.232 
Special considerations 9-64.233 

Malicious Mischief: Communication Lines, 
Stations, or Systems 9-66.500 

Broadcast facility protected 9-66.531 
Communication facilities--military or civil 

defense functions 9-66.512 
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Communication facilities--operated or 
controlled by United States 9-66. 511 

Investigative jurisdiction 9-66. 501 
Offense, elements of 9-66 . 520 
Radio stations, commercial 9-66.530 

Mann Act (18 U.S.C. §2421) 9-79.100 

Maritime, Territorial and Indian Jurisdiction 9-20.000 
(See Special Mari t ime and Territorial Jurisdic
tion; Indian Country Crimes) 

Medicare-Medicaid 
Fraud against the government 9-42.450 

Members of Congress, Offenses Against 9-65.700 
Armed services, assistance of 9-65.702 
Assault 9-65.750 
Attempts to kill or kidnap 9-65. 730 
Conspiracy to kill or kidnap 9- 65.740 
Definitions 9-65.711 
Departmental authorization 9-65. 702 
History 9-65. 703 
Interception of communications authorization 9-65.770 
Investigative jurisdic t ion 9-65 . 702 
Kidnapping 9-65.720 
Local jurisdiction, suspension 9-65.760 
Murder 9-65. 710 
Supervising section 9-65.701 
Venue 9-65.780 

Mental Competency of an Accused 9-l.103C; 9-9.000 
Cormnitment 9-9 . 300 

Commitment order should contain statement 
of charges against the subject 9-9.310 

Competency recovered--trial 9-9.400 
Effect of psychotropic drugs 9-9 . 430 
Judicial finding of mental competency 9-9 . 420 
Procedure for the return of defendant to 

t he district 9-9 .410 
Dismissal of actions against incompetent 

defendants 9-2 . 050 
Examination before trial 9-9 .100 

Order for examination 9-9 .140 
Procedure for examination and report 9-9 . 120 
Use of local psychiatrists wherever 

possible 9-9.130 
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When an examination is necessary 9-9 .110 
Hearing 9-9.200 

Subpoena of psychiatrists 9-9.210 
Mental incompetency undisclosed at trial 9-9.500 

Person cannot compel a certification of 
mental incompetency under 18 u.s.c. 
§4245 9-9.520 

Procedure 9-9.510 
Proceedings after examination 9-9.200 
Subpoena of psychiatrists 9-9 .210 

Migrant and Seasonal Agricultural Worker Protection 
Act 9-78.300 

Military Personnel 
Prosecution of 9-20.120 

Mining 
(See Federal Coal Mine Health and Safety Act) 

Motor Carrier Safety 9-76.200 
(See also Occupational Safety & Health Act) 

Motor Vehicle Theft 
(See National Motor Vehicle Theft Act ) 9-61.100 

Motor Vehicle Theft Law Enforcement Act of 1984 9-61.900 
Investigative jurisdiction 9-61.910 
Summary 9-61. 901 
Supervising section 9-61. 920 
Title I--improved identification for motor 

vehicle components 9-61.930 
Title II--anti-fencing measures 9-61.940 

Munitions Control Act 
Authorizations for prosecution 9-2.132 

Murder of Foreign Officials 
(See Foreign Officials, Offenses Against) 

Murder of Members of Congress 
(See Members of Congress, Offenses Against) 

Murder of the President 
(~President, Offenses Against) 
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Mutual Criminality 9-4.525; 9-15.210 

Narcotic & Dangerous Drug Section 
Civil responsibilities 9-1.404 
Description 9-l.103E 
Key personnel 9-1.102 

Narcotics 9-l.103C 
(See Controlled Substances) 9-100.000 

Narcotics--Indictment Forms 
(See Controlled Substances--Indictment Forms) 9-102.000 

Narcotics Laws 9-1.404 

National Labor Relations Board 
Interference with NLRB agents (29 u.s.c . §162) 9-139.300 

National Mediation Board 
Employees as witnesses 9-139.180 

National Motor Vehi cle Theft Act--Dyer Act 
(18 u.s.c. S§23ll- 2313) 9-61.100 

Additional research sources 9-61.180 
Discussion of the offense 9-61.140 
Indictments 9-61.150 
Investigative jurisdiction 9- 61.110 
Policy concerning prosecution 9-61.130 

Individual thefts--exceptional 
circumstances 9-61.132 

Individual thefts not prosecuted federally 9-61.133 
Notification requirements if federal 

prosecution is declined 9-61.134 
Organized rings and multi-theft operations 9-61.131 

Supervising section 9-l.103C; 9-61.120 
Use of 18 u.s.c. ~5001 to surrender theft perpe

trators under 21 years to state authorities 9-61.170 
Venue 9-61.160 

National Security Civil Litigation 9-l.103C 

National Security Electronic Surveillance 9-l. l03C 
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National Stolen Property Act-Forged, Falsely Made, 
Altered or Counterfeited Securities Under 
18 u.s.c. §2314 9-61. 200 

Additional research sources 9-61.290 
Discussion of the offense 9-61.240; 9-61.250 

Exceptions 9-61.253 
Falsely made, forged, altered and counter-

feited 9-61.249 
Forged endorsements 9-61. 251 
General 9-61. 241 
Goods, wares, merchandise 9-61.243 
Legislative history 9-61.242 
Money 9-61.246 
Securities 9-61.244 
Stolen, converted and taken by fraud 9-61.248 
Tax stamp 9-61.246 
Tracing 9-61. 252 
Value 9- 61 .247 

Elements of the offense 9-61.260 
Forms of indictments 9-61. 270 
Investigative jurisdiction 9-61.210 
Policy concerning prosecution 9-61. 230 
Supervising section 9-61. 220 
Venue 9-61.280 
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Naturalization 
Revocation of 9-2.149 

(See also Immigration and Naturalization) 

Nazi War Criminals 9-l.103N 

Neutrality Statutes 9-l . 103C; 9-90 . 830 

News Media 
Subpoena, questioning, or arrest of members 

of news media 9-2.164 

Nolo Contendere 
(See Pl eas) 9-16.000 

Obscene or Harassing Telephone Calls 
(47 u.s.c . §223) 9-63.400 

Bomb threats 9-63.490 
Description 9- 63.410 
Investigative jurisdiction 9-63.430 
Jurisdictional requirement 9-63.420 
Obscene communications for commercial purposes 9-63 . 460 
Right to jury trial 9-63 . 470 
Special considerations 9-63 .450 
Supervisory jurisdiction 9-63 . 440 
Threatening or extort ionate telephone calls 9-63 . 480 

Obscenity 9-75 . 000 
Broadcasting obscene language 9-75 . 040 
Children, sexual exploitation of children, 

child pornography 9-75.080 
Certain activities relating to material 

involving the sexual exploitation of 
children 9-75.082 

Civil forfeiture 9-75 . 084 
Criminal forfeiture 9-75 . 083 
Definitions 9-75.085 
Sexual exploitation of children 9-75.081 

Deviant material 9-75 . 610 
Federal-state relations 9-75 . 130 
Forfeiture procedures 9-75 . 700 

Effect of pandering 9-75. 710 
Request to edit 9-75 . 720 
Request to re-export 9-75.730 

Immoral articles; prohibition of importation 9-75.060 
Importation or transportation of obscene 

matters 9-75.020 
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Judicial definition of obscenity 9-75.200 
Mailing indecen t matter or wrappers or 

envelopes 9-75 . 030 
Mailing obscene or crime inciting matter 9-75.010 
Material involved 9-75.600 
Multiple prosecutions 9-75 . 120 
Pandering 9-75.400 

Effect on finding of obscenity 9-75 . 410 
Evidence or proof of 9-75.430 
Type of material required 9-75 . 420 

Private correspondence 9-75.620 
Exception from child pornography cases 9-75.621 

Private remedies 9-75 . 070 
Prosecutive policy 9-75.100 
Prosecutive priority 9-75.140 
Sci en tor 9-75.500 
Telephone calls , obscene or harassing in the 

District of Columbia or in interstate or 
foreign commerce 9-75.090 

Transportation of obscene matter 9-75.050 
Venue 9-7 5.110 
Whom to contact 9-l.103C 

Obscenity Violations 
Consultation required 9-2.133 

Obs truction of Government Activity 
Fraud against the government 9-42 . 312 

Obstruction of Justice 9-l.103C; 9-69 .100 
18 u.s.c. §1503 9-69 . 130 

Omnibus clause 9- 69. 134 
Pending proceeding requirement 9-69 . 132 
Scope of 9-69 . 131 
State of mind 9-69 . 133 

18 u.s.c. §1505 9-69 .140 
Omnibus clause 9-69 . 142 
Scope of 9-69.141 

18 u.s.c . §1510 9-69.150 
18 u.s.c. §1512 9-69 . 110 

Constitutionality of 9-69 . 114 
"Off icial Proceeding" requirement 9-69 . 112 
Scope of 9- 69 .111 
State of mind 9-69 . 113 

18 u.s .c. §1 513 9-69 . 120 
Scope of 9-69.121 
State of mind 9-69 . 122 

AUGUST 1, 1985 
Index, p. 62 

1984 USAM (superseded)



UNITED STATES ATTORNEYS' MANUAL 
TITLE 9--INDEX 

Civil action to enjoin obstruc tion of justice 9-69.170 
Extraterritorial fede ral jurisdiction 9-69.181 
Inchoate obstruction of justice offenses 9-69.160 
Legislative history 9-69.102 
Offenses related to obstruction of justice 

offenses 9-69.17 5 
Overview 9-69.101 
Penalties 9-69.190 
Pleadings 9-69 . 196 
Research sources 9-69.195 
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Venue <)-69. 180 
Victim Witness Protection Act 

~f fective date of 9-69.103 

Obtaining F.vidence 9-4.000 
Access to and disclosure of financ ial records 9-4.~00 

Access to and disclosure of tax returns i n a 
nontax criminal case 9-4.900 

International contacts and judicial assistance 9-4 . 500 
Mall covers Q-4.200 
Out-of-Court identification procedures 9-4.400 
Polygraphs Q-4 . 300 
Search and seizure 9-4 .100 
Use of hypnosis 9-4.f)OO 

(See also Under Specific ijeadin~) 

Obtaining Evidence From Other Countries 9-4.500 
International contacts 9-4 . 540 

Contacts in Switze r land 9-4.~41 

Investigative agencies in foreign countries Q-4.542 
Subpoenas 1'.'1-4 . 543 

Judicial assistance , letters rogatory 9-4.5tn 
Procedure after drafting 9-4 .. 530 
Request package 9-4.520 

Occupational Safety & Health Act 9-l.103e 
(20 n.s.c . ~6.51, et seq . ) 9-78.100 

Civil penalt ieS- 9-78.120 
Criminal violations 9-79 . no 

Of f i ces in Union 
Certain persons debarr ert from holding 

(See Unions) 

Officials 
(See also ~ey Personnel) 9-1 .102 

Omnibus Pre-t r ial Standards 9- 2.102 

Or ganization of Criminal Division 9-1.100 
Organization chart 9- 1. 101 

Organized Crime & Racketeering Section 
Assignment of all or ganized c rime matters Q-t. ?.00 
Civil responsibilities 9-1.405 
Oescription 9-1. 103F 
Key personnel 9-1.102 
Strike forces 9-1.170 
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0.$."l.A. 
(See Occupational Safety and Health Act) 

Offers in Compromise 9-38.100 

Organized Crime and Racketeering 9-110 .ooo 
Forms q-110 . 500 
Loan sharking Q-110 . 700 

Constitutional authority 9-110 . 702 
Methods of proof Q-110 . 703 
Structure of the Act 9-110 . 701 
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Use of Chapte r 42 9-110. 704 
Racketeer Influe nced and Corrupt Organiza

tions (RICO) 9-110.100 
Civil remed ies 9-110.140 
Cotm11on e lements 9-110.120 

Collection of unlawful debt 9-110.122 
Pattern of racke teering activity 9-110.121 

Criminal penalties 9-110.1 30 
Division approval 9-110. 101 
I nvestigat i ve jurisdiction 9-110 . l 0.2 
Prohibited activities 9-11 0.110 

RICO guide l ines--preface 9-11 0 . 200 
Author ization of prosecut ion 9-n ..> .210 
Duties of submitting attorney 9-U0 .211 

RICO ( PROS) memo format 9~110.400 

RICO specific guidelines ,-110. 300 
Approval of Organized Crime and Rack

eteering Sec t ion necessary 9-110.320 
Charging enterprise as a group associate' 

in fact 9-110. 360 

Charging RICO counts 9-110. 330 
Chargin g a violation of 18 U.S.C Sl 962(c) 9-110. 340 
Relation t o purpose of the enterprise 9-110. 350 

Syndicated gambling 9-110.600 
Basis for federal jurisdiction 9-11 0.601 

Definitions 9-110.604 
Illegal gambl ing businesses 9-110.620 

Compensation to i nformants 9-110.624 

Conspiracy 9-110.621 

Forfei ture 9-110.623 

Obtaining ev idence 9-110.622 
Investigative or superuisory jurisdiction 9-110.603 
Obstriction of state Jr local law 

enforcement 9-110. 610 

Out- of-Cour t Identification Procedures 9-4 . 400 

Fingerprinting 9-4 .440 

Right to couna~l 9-4.441 

Search and seizure 9-4.443 

Self-incrimination 9-4.442 

Handwriting exemplars 9-4.450 

Right to c-.Ounsel 9-4 . 451 

Search a~d seizure 9-4.453 
Sel f- in¢rimi nation 9-4 . 452 

Lineups and showups 9-4 .410 
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Admissibility of lineup and showup 
Identifications 9- 4 .414 

Due process 9-4 .413 
Power to order lineup; right to counsel 9-4 .411 
Self-incrimination 9-4.412 

Photographic identifications 9-4 . 420 
Due process 9-4.422 
Right to counsel Qr4.421 

Physical evidence ~-4.430 

Right to counsel Q-4 .431 
Search and seizure 9-4.433 
Self-incrimination 9-4.432 

Voice exemplars 9-4.460 
Admissibility of spectograms 

(voice prints) 9-4.463 
Search and sei zure 9-4.462 
Self-incrimination 9-4 . 461 

Pandering 
(See Obscenity) 

Parallel Actions 
Civil actions seeking discovery of information

Denied in criminal cases 9-1.402 

Parole 
Commission activities 9-1. l 03C 
Commission guidelines--guidelines table 9-34 . 224 
Connnunications with Parole Commission--by 

letter only, how signed, copies to Criminal 
Division 9-34.230 

Consecutive sentences 9-34 .21 0 
Disc l osure to prisoner of parole rel ease 

decision-making documents--three ~xception , 
summary 9-34.222 

Duty to complete report 9-34 . 221 
Eligibility 9-34 .21 0 
Eligibility date-can be specified by court 9-34.212 
Form 792 9-34.223 

Excised copies investigative reports 9-34 . 222 
Preparation of 9-34.222 

Juveniles--when eligible 9-34.211 
Life sentences 9-34.210 
"Mandatory release"--de fined 9-34.250 
Mixed felony--misdemeanor convictions 9-34.210 
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Period of supervision 9-34 •. 240 
Preparation of reports on convicted prisoners 

for the Parole Commission 9-34.220, 
Re.le. a&e. c't\ \>a\.\. 9-~~ .110 
Report on convicted prisoner by United States 

Attorney, Assistant United States Attorneys 
and Criminal Division Attorneys; Form 792 9-34.222 

Sentence exceeding thirty years 9-34.210 
Termination of supervision 9-34.240 
Violation of 

Power of court 9-34.260 
Power of Parole Commission 9-34.260 
Warrant by Parole Commission 9- 34 . 260 

Youth offenders--when eligible 9-34.211 

Passports 9-15.610 
Suspected flight of fugitives 9-15.001 

Passports and Visas 
Denial of 9-1.402 

Passport Violations 9-90. 840 
Authorization fo r prosecu tion 9-2.132 

Patient Records 9-104.050 

Pafoff to Union Official 
See Labor Management Relations Act) 

Pension Benefits Guaranty Corporation 
(29 u.s.c. §§1301-1381) 9-135 .400 

Pension Plan Disclosure Act of 1958 9-134.030 

Pension Plan Funds of Union 
Embezzlement from 

(See Embezzlement) 

Perjury and False Declarations Before Grand Jury or 
Court 9-l.103C; 9-69.200 
~thorization required 9-69.250 

Bronston v. United States 9-69 . 263 
Collateral estoppel 9-69.272 
Consultation required 9-2.133 
Defenses and bars to prosecution 9-69 .270 
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In general 9-69.271 
El ements of offense 9-69.210 

18 u.s. c . §1621 9-69 . 201; 9- 69 . 291 
18 u.s .c. Sl622 9-69.221; 9-69.292 
18 u.s .c. §1623 9-69.202; 9-69.293 

False affidavits 9-69.267 
False declarations before grand jury or court 

18 u.s.c. Sl623 9-69 .202 
''I don 't remember" syndrome 9-69.264 
Indictments , form of 9-69. 280 

18 u.s .c. §1621 9-69.281 
18 u. s.c . §1622 9-69.282 
18 U.S.C . §1623, one false statement 9-69.284 
18 U.S .C. §1623, two i nconsistent 

statements 9-69 . 283 
Investigative responsibility 9-69.230 
Jury instructions 9-69 . 290 

18 u.s.c. §1621 9-69 . 291 
18 u.s.c. §1622 9-69.292 
18 u.s .c. §1623 9-69.293 

Miranda warnings, lack of 9-69.273 
Perjury (18 U. S. C. §1621) 9-69 . 201 
Prosec utorial discretion to indict 9-69.261 
Recantation (18 U. S.C . Sl623(d)) 9-69.274 
Recollection, lack of 9-69.264 
Self-incrimination 9-69.273 
Special problems 9-69 . 260 
Subornation of perjury (18 U.S.C. §1622) 9-69.220 
Supervisory jurisdiction 9-69.240 
Two-witness rule (18 U.S . C. §1621 ) 9-69.265 
United States At torney Authority 9- 69 .250 
United States v. Mandujano 9-69 . 273 
Unresponsive answers 9-69.263 
Unsworn declarations subject to penalties of 

perjury 9-69. 200 
Use of material conta ining false statements 9-69.266 
Venue 9-69 .262 

Petition for Writ of Habeas Corpus 
Civil litigation under the immigration and 

nationality laws 9-1.402 
Actions by armed forces personnel 9-1.403 

Petitions for Remission of Forfeiture 9-1 . 103C; 9-1 . 402 
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Photographic Identifications 
(See Out-of- Court Identification Procedures) 9-4.420 

Physical Evidence 
(See Out-of-Court Identification Procedures) 9-4 . 430 

Pipeline Safety 9-76 . 300 

Pi r acy of Motion Pictur es, Recordings, Tapes 
(See Copyright) 

Pleas--Fed. R. Crim. p. 11 9-16 . 000 
Accepting the plea 9-16 . 100 

Fed. R. Crim . p. ll(c) 9-16 . 110 
Fed . R. Crim. P. ll(d) 9-16.120 
Youth Correction Act 9- 16 . 130 

Cases on pleas 9-16.010 
Effect of plea by corporation on individual 9-2 .146 
Inadmissibility of pleas--Fed. R. Crim. p. 

ll{e){6) 9-16.300 
Nolo contendere pleas 9-27.000 
Plea agreements 9-16.200 

Approval required for certain agreements 9-16.230 
Fed. R. Crim. p. ll(e) 9-16.210 
Investigative agency to be consulted 9-16.240 
Plea bargains in fraud cases 9-16.241 
Plea of nolo contendere--consent to 9- 16 . 220 
Plea negotiations with public officials 9-16.250 

Policy and Management Analysis, Office of 9-l.103N 

Polygraphs 9-4.300 
Department policy towards polygraph use 9-4 .350 
In general 9- 4. 310 
Introduction at trial 9-4.330 
Opposition to admission 9-4 . 340 

Accuracy 9-4.341 
Examination variables 9-4 .342 
Other reasons for exclusion 9-4 . 344 
Role of examiner 9-4 . 343 

Technique 9-4.320 

Pornography 
(See Obscenity) 
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Port Security Program 
Coast Guard 9-1.403 

Postal Violations 9-1 . 103C; 9-64 . 200 
Addicts , nar cotic 9-64 . 250 
Admission of guilt 9-64 . 251 
First Amendment considerations 9-64 . 2J3 
Forgeries 9-64. 240 
Investigative jurisdiction 9-64 . 232 
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Libelous matter on wrappers or envelopes 9-64.230 
Ma~istrate, use of--to reduce caseload 9-64.220 
Misdemeanor offenses 9-64.251; 9-64.221 
Prosecution policy 9- 64 . 212 
Robbery or theft 9-64.210 
Supervising section 9-64 .211 

President, Presidential Staff and Secret Service 
Protectees, Offenses Against 9-65.100 

18 u.s.c. §871 (President and Successors 
to Presidency) 9-65.200 

Competency 9-65.240 
Conditional threat 9-65.230 
Former Presidents 9-65.260 
Intent 9-65.220 
Investigative jurisdiction 9-65 .130 
Jury instructions 9-65.250 
Secret service protectees 9-65.260 
Supervising section 9-65 .120 

18 u.s .c. §1751 (President, Presidential 
Staff, Vice President) 9-65.300 

Armed forces, assistance from 9-65 . 302 
Assault 9-65.350 
Attempted killing or kidnapping 9-65.330 
Conspiracy to kill or kidnap 9-65.340 
Constitutionality 9-65.301 
Definitions 9-65.360 
Investigative jurisdiction 9-65.302 
Kidnapping 9-65.320 
Local jurisdiction, suspension of 9-65.380 
Manslaughter 9-65.312 
Murder 9-65 .311 
Rewards 9-65.370 
Supervising section 9-65.120 
Suspension of state and local jurisdiction 9-65.380 

18 u.s .c. §1752 (Temporary residences of 
President and secret service protectees) 9-65.400 

Competency 9-65 . 463 
Constitutionality 9-65.401 
Disruption 9-65 . 445 
Entrance , interference with 9-65.446 
Executive protection service 9-65.462 
General Services Administration 

regulations 9-65.461 
Intent 9-65 . 441 
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Investigative jurisdiction 9-65.402 
Local law enforcement 9-65 .430 
Penalty 9-65.448; 9-65.420 
Premises protected 9- 65.410 
Prohibition 9-65 . 412 
Sectional analysis 9-65.440 
Supervising section 9-65 . 120 
Temporary residences, offices , areas 9-65.443 
u.s . Attorney responsibility 9-65.464 
Violence 9-65.447 

18 u.s .c. §3056(b) 9-65.500 
Knowledge 9- 65.500 

Investigative jurisdiction 9- 65 . 501 
Assault 9- 65.350 
Armed forces, assistance from 9-65.302 
Attempted killing or kidnapping 9-65.330 
Competency 

18 u.s.c. §871 9- 65.240 
18 u.s.c. §1752 9- 65 . 463 

Conspiracy to kill or kidnap 9- 65.340 
Disruption 9-65.445 
Entrance, interference with 9-65.446 
Executive protection service 9-65 .462 
General Services Administration regulations 9- 65 .461 
Intent 

18 u.s .c. §871 9-65 .220 
18 u.s.c . §1752 9-65 . 441 

Investigative jurisdiction 
18 u.s.c . §871 9-65.130 
18 u.s.c . §1751 9- 65.302 
18 u.s.c. §1752 9- 65 . 402 
18 u.s .c. §3056(b) 9-65 . 501 

Jury instructions 
18 u.s .c. §871 9-65 . 250 

Kidnapping 9-65.320 
Knowledge 

18 u.s .c. §3056(b) 9-65 . 500 
Local jurisdiction, suspension of 

18 u.s.c. §1751 9-65.380 
Manslaughter 9- 65.312 

Murder 9-65.311 
Premises protected 9-65.410 
Prohibitions 

(18 u.s.c. §1752) 9-65.412 
Publicity: the Contagion Hypothesis 9-65.140 
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Rewards 
(18 u.s.c. §1751) 9-65 . 370 

Supervising section 9-6 5.120 
Temporary residences, offices, areas 9-65. 443 
Threats 9-65. 200 
u.s. Attorney responsibility 

(18 u.s.c. §1752) 9- 65.464 
Violence 

(18 u.s.c. §1752) 9-65.447 

Pre-trial Diversion 
Alternative to prosecution 9-2.022; 9-17.152 
Whom to contact 9-1. 103L; 9-1.200

Pretrial Servi ces Act 9-6.300 
(See Release of Detained Persons) 

Pre-trial Standards 9-2.102 

Principles of Federal Prosecution 9-27 . 000 
General provisions 9-27 . 100 

Application 9-27.120 
Implementation 9-27 .130 
Modifications or departures 9-27.140 
Non-litigability 9-27.150 
Purpose 9-27 . 110 

Initiating and declining prosecution 9-27 . 200 
Generall y, probable cause 9-27 . 210 
Grounds for commencing or declining 

prosecution 9-27.220 
Impermissible considerations 9-27 .260 
Non-criminal alternatives to prosecution 9-27.250 
Prosecution in another jurisdiction 9-27.240 
Records of prosecution declined 9-27.270 
Substantial Federal interest 9-27.230 

Non-prosecution agreements in return for 
cooperation 9-27.600 

Agreements requi ring Assistan t Attorney 
General approval 9-27 . 640 

Considerat i ons to be weighed 9-27 . 620 
Generally 9-27.610 
Limiting scope of commitment 9-27.630 
Records of 9-27.650 

Opposing offers to plead nolo contendere 9-27. 500 
Argument in oppositiOO 9-27 . 530 
Of fer of proof 9-27.520 
Opposition except in unusual circumstances 9-27.510 

Participation in sen tencing 9- 27.700 
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Assisting Parole Commission 9-27.760 
Conditions for making sentencing 

recommendations 9-27.730 
Considerations to be weighed in determining

sentencing recommendations 9-27.730 
Disclosing factual information to defense 9-27.750 
Establishing factual basis for sentence 9-27. 720 
Generally ~-27 .710 

Plea agreements 9-27.400 
Considerations to be weighed 9-27.420 
Defendant denies guilt 9-27.440 
Ge.n~t:e.ll'J 9-27 ~410 
Records of 9-27.450 
Selecting plea agreement charges 9-27.430 

Selecting charges 9-27.300 
Additional charges 9-27.320 
Charging most serious offense 9-27 .310 
Pre-charge agreements 9-27.330 

Prison Offenses 9-69.300 
Double leopardy 9-~9.3S~ 

Elements of 18 u.s.c. §1791(a)(l) 9-69.310 
Elements of 18 u.s.c. §179l(a)(2) 9-69.320 
Elements of 18 u.s.c. §1792 9-69.330 
Introduction 9-69.301 
Knowledge of warden 9-69.360 
Penalties 9-69.340 

Prison System 
Litigation concerning 9- l.103C; 9-1.402 

Prison-Parole Cases 9-l.103C; 9-1.402 

Prison-Parole Matters 9-1.103C 
Advisory functions 9-l.103C 

Prisoners 9-1.103C 
Production of (interstate agreement on 

detainers) 9-2.144 
Transfer treaties 9-1.103C 
Witnesses 9-21.600 

Privacy Act (5 u.s.c. §522(a)) 
Copyright cases 9-71.240 
Whom to contact 9-l.103L 
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Privacy of Protection Act of 1980 9-l.103L 

Probation 
Arrest warrant for probation violation 9-34.160 
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Authority 9- 34 .110 
Conditions 9-34 . 110 
Corporations 9- 34 . 110 
Date probationary period commences 9-34.150 
Hearing 9- 34.160 
Minimum and maximum penalties 9- 34.100 
Policy--seeking suspension of imposition of 

sentence rather than suspension of execution 
of sentence 9-34.130 

Restitution--limitations on as condition of 
parole 9-34.120 

Revocation 9-34 . 160 
Right to counsel 9-34.160 
Termination 9-34 . 140 

Procurement Fraud 
Criminal Division contract 9-46.140 
Discussion of offense 9-46.120 
Fraud against the government 9-42.420 
Investigative jurisdiction 9-46 .110 
Policy considerations 9-46.130 

Product Tampering 9-63 .1100 

Program Fraud and Bribery 9- 46.000 
Criminal Division contract 9- 46.140 
Discussion of offense 9-46 .120 
Fraud against the government 9-42.430 
Investigative jurisdiction 9- 46.110 
Policy considerations 9- 46.130 

Property Crimes 9-61.000 
Bank robbery 9-61.600 
Criminal redistribution of stolen property 9-61.400 
National Motor Vehicle Theft Act 9-61.100 
National Stolen Property Act 9-61.200 
Switchblade Knife Act 9-61.500 
Theft from interstate shipment 9-61.300 

Prosecutions 
Armed forces enlistment as alternative 9-2.021 
Authorizing 9- 2.030 
Consultat ion with Criminal Division 9-2.131; 9- 2.133 ; 

9-2.134 
Coordination of 9- 1.103 
Costs of 9-123.000 
Declining 9- 2 . 020; 9-2.111 
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D1sm1ssal of complaints ~-2 .040 

Dismissal of indictments and informations 9- 2.050 
Dual prosecution 9- 2.142 
Federally protected activities (18 u.s.c. §245) 9-2.112 
Juveniles 9-2.143 
MultiQle f ederal Qrosecutions 9- 2.142 
Policy limitations 9- 2 . 140; 9-2 . 150; 

9-2.160; 9- 2.170 
Pre-trial diversion as alte r native 9-2.022 
Refe~~al of ~a~cotic caeee to local ~~~eec~to~e 9-2,023 

(See also Limitations on U.S. Attorneys) 
Prosecution, Pr inciples of 

(See Principles of Federal Prosecution) 

Prostitution 
(See Mann Act) 

Pro t ected Witnesses 
(~Witness Security) 9-21.000 

Protection of Government Functions 
(See Counte r feiting, Postal Violations , False 
Prnoa.at tao.) 9- 64.000 

Protec tion of Government Integrity 9- 85 .000 
Betrayal of office 9-85.300 

Background 9-84 . 313 
Census violations 9- 85. 310 
Injunctive actions against Bureau of 

Census 9- 85 . 318 
Investigative jurisdiction 9-85.311 
Offenses by Census employees 9-85.314 
Offens es by others 9-85.315 
Referrals to u.s . Attor neys 9-85.317 
Supervisory jurisdiction 9- 85.312 
Venue 9-85.316 

Bribery (18 u.s .c. §201) 9-85.100 
Administering section 9-85.102 
Discussion of offense 9-85 .110 
I nvestigative jurisdiction 9-85.101 
Sentencing 9- 85.120 

Conflicts of Interest (18 u.s .c. §202 , ~~·) 9-85.200 
Acts affecting a personal financial interest 

(18 u.s.c. §208) 9- 85.250 
Administering section 9-85 .202 
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Compensation (18 u.s.c . §§203 , 205) 9-85.220 
Definitions (18 u.s.c. §§202(a) , (b)) 9-85.210 
Designated agency ethics official for the 

Depar tment 9- 85.205 
Disqualificat i on (18 u.s .c. §207) 9-85 . 240 ; 9-85 . 249b 

Consent of senior employee 9-85.243 
Criminal and administrative sanctions 9-85.248 
Exception 9-85.246 
Former 18 U.S.C. §207 9-85.949A 
One year disqualification for senior 

empl oyees 9-85.245 
Pa r tne rs 9-85 . 246 
Permanent disqualification 9- 85 . 241 
Summary of prohibitions on activities 

of former employees 9-85.249 
Two year disqualification for senior 

employees 9-85.244 
Two year disqualification of all 

former government employees 9- 85 . 242 
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USAM sections dealing with former 
18 u.s . c. §207 9-85.2498 

Exemption of retired officer of the 
uniform services (TJ.s.c . §206) 9-85.230 

Investigative jurisdiction 9-85.201 
Office of Government Ethics official for 

the department 9-85.204 
Payments from private source for public 

service (lR u.s.c. S206) 9-85.260 
Exception--employee benefit plan of 

former employer 9-85.261 
Payments to influence appointment 

(lA u.s.c. §§210, 211) 9-85.270 
Prosecutive policy 9-85.203 
Recommended reading list 9-85.290 
Sentencing 9-85.280 
Standards of conduct 9-85.206 

Gratuities 
(18 u.s.c. §201) 9-85.100 

Protection of Government Officials 9-65.000 
(See President, Presidential Staff and Secret 

Service Protectees, Offenses Against; Congress, 
Members of Assault on) 

Protection of Government Processes 9-69.000 
(See Obstruction of Justice, Perjury, Prison 
Offenses, Fugitive Felon Act, Escape) 

Protection of Government Property 9-66 . 000 
Destruction of Government Property 

(18 u.s.c. §1361) 9-66.500 
Application to commercial radio 

stations 9-66.511 
Malicious mischief; communication 

lines, stations and systems 9-66.510 
Embezzlement provisions 9-66.300 

By court officers 9-66.310 
Miscellaneous theft of government 

property statutes 9-66.330 
Public funds 9-66.320 

Investigative jurisdiction 9-66.<no 
Personalty 9-66.200 

Acts prohibited by 18 u.s.c . §641 9-66.210 
Embezzlement 9-66.211 
Knowing conversion 9-66.213 
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Receiving, concealing or 
retaining stolen property 9-66.215 

Sell , convey or dispose of 
government property without 
authority 9-66.214 

Steal or purloin 9-66 . 212 
Custody ln the United States 9- 66 . 230 

Any property made or being made 
under cont ract for the United 
States 9- 66.231 

Intent 9-66 . 240 
Jurisdiction and venue 9-66.270 
Problems of proof 9-66.260 
Property pr otected by 18 u.s .c. §641 9-66.220 

Civil Air Patrol property 9-66.225 
Goods in transit 9-66.226 
Intangible property interests 9-66.229 
Misappropriated funds 9-66 . 223 
National Guard prope r ty 9-66.224 
Seized property 9-66.228 
State and local programs financed 

by the federal government 9-66 . 222 
Title in the United States 9-66 .221 
United States government checks 9-66.227 

Value 9-66.250 
Public records and documents 9-66.400 
Real property 9-66.100 

Jurisdication over federal land and 
enclave statute (18 u.s.c. §7) 9-66 .110 

Protection of federal real property--
other laws 9-66.120 

Federal buldings and offices 9-66.124 
Military bases 9-66.123 
National parks and forests 9- 66.121 
Natural resources 9-66.122 

Supervisory responsibility 9-66.020 

Protection of the Individual 9-60.000 

Protection of Public Order, Safety, Health and 
Welfare 9-63.000 
(See Aircraft Piracy, Explosives , Firearms Control , 
Imparting or Conveying False Information, Obscene 
or Harrassing Telephone Calls) 

Proving Federal Crimes 9-27 .000 
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Prurient 9-75.200 

Public, Crimes Against 9-l.103C 

Public Integrity Section 
Assignment of all misuse of office matters q-1.200 
Description 9-l . 103G 
Key personnel 9-1 .102 
Statutes assigned 9-1.200; 9-1.260 

Purchase and Sale of Public Office 
Consultation required q-2.133 

Purpose and Scope, Protected Witnesses 9-21 .000 

Racketeer Influenced and Corrupt Organization 9-110.100 
Civil remedies 9-1.405 

Racketeer Influenced and Corrupt Organization 
Violations 9-l.103F 

Consultation required 9-2.133 
(See Organized Crime and Racketeering) 9-110.000 

Railroad Accidents 
(See Accident Reports Act) 

Railroad and Pipeline Safety 9-76.300 
(See also Accident Reports Act; ~xplosive and Other
Dangerous Articles Act; Hours of Service Act; 
Locomotive Inspection Act; Safety Appliance Act; 
Signal Inspection Law; and Occupational Safety 
and Health Act) 

Railroad Labor Act (45 u.s.c. §151, ~ !!S,·) 9-139.100 
Applicability 9-139.120 
"Carrier" defined 9-139.130 
Criminal provisions 9-139.150 
Intent q-139.160 
Key section of Rai lway Labor Act 

(45 u.s.c . §152, Tenth) 9-139.140 
National Mediation 9oard employees as witness 9-139 . 180 

Railway Labor Act Violations 
Consultation required 9-2.133 

Rebellion or Insurrection 9-90.820 
Authorization for prosecution 9-2.132 
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Records and Tapes 
Unauthorized reproduction 9-71.113 

Re-Exporting Obscene Material 9-75.730 

Registration Offenses 9-90.600 
Act of August 1, 1956 9-90.650 
Employment of persons to appear before 

Congress or goverruaent agency 9-90.670 
Federal regulation of Lobbyin,g Act 9-90.660 
Foreign agents, authorization for prosecution 9-2.132 
Foreign Agents Registration Act 9-90.610 
Officers and employees acting as agents of 

foreign principles 9-90.620 
Persons with knowledge of espionage, 

authorization for prosecution 9-2.132 
Political contributions by foreign nations 9-90.630 
Voorhis Act 9-90.640 

Authoriza tion for prosecution 9-2 .132 

Release of Detained Persons 9-6.000 
Ball Reform Act of 1966 9-6.100; 9-6.200 

Analysis of 9-6.100 
Appeals from conditions of release 9-61.140 
Background of 9-6.101 
Bail forfeiture of 9-6.170 
Cases removed from state court 9-6.220 
Contempt 9-6.180 
Counsel 9-6.120 
Credit for time in custody 9-6.210 
Definitions 

Judicial officer 9-6.120 
Offense 9-6.110 

Fed. R. Crim. P. 5(a) , 46 9- 6.120; 9-6.160 
Forms, Bail Reform Act 9-6.190 
Jurisdiction 9-6.120; 9-6.140 

9-6.150 
Noncapital cases, release prior to trial 9-6.130 
Offenses 9-6. no 
Penalties for failure to appear 9-6.170 

Warnings required at initial bail 
release 9-6.171 

Pretrial release 9-6.130 
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Probation officer, failure to appear 
before 9-6.170 

Release authority 9-6.120 
Release in capital cases or after 

conviction 9-6 . 150 
Release in noncapital cases prior to trial 9-6 . 130 

Alterna tive conditions 9-6.132E 
Amendment of release order 9-6 . 136 
Appear ance bond secured by percentage 

deposit 9-6.132C 
Arr est 9- 6.132 
Bail 9-6.132D 
Condit i ons of Release 9-6.132 
CriteTia to be examined by judicial 

officer 9-6.133 
Custody , retur n to 9- 6.132 
Forfeiture of collateral 9-6.138 
Presumption of release 9-6 . 131; 9-6.150 
Release order 9-6.134 
Reasonable ass urance of appearance 9-6 . 131 
Restrictions on travel, abode and 

associations 9-6.132B 
Rules of Evidence--Rule 4 9-6.137 
Sources , inquire into 9-6.132 
Sure ty, power to arrest 9-6.132 
Third party custodians 9- 6.132A 
Twenty-four hour review 9-6 . 135; 9-6.140 

Release of material witnesses 9-6.160 
Removal from state court 9- 6.220 
United States Ma r shal, failure to appear 9-6.170 

Pretrial Services Act of 1982 9-6 . 300 
Administrati on 9-6.320 
Annual reports 9-6 . 340 
Background 9-6.301 
Def! nit ions 9-6 . 350 
Establishment of pretrial services 9-6 . 310 
Functions and power r elating to pretrial 

services 9- 6.330 
Organization and administration of 

pretr ial servi ces 9-6.320 
Appointment of personnel 9-6.321 
Conf identia l ity of information 9-6 . 324 
Designation of personnel 9-6 . 323 
Regulations on pretrial services 

information 9- 6 . 325 
Temporary and intermittant servi ces 9-6.322 

Purpose of Pret r ial Services Act 9-6 . 302 

JULY 20 , 1984 
Index , p. 78 

1984 USAM (superseded)



UNITED STATES ATTORNEYS' MANUAL 
TITLE 9--INDEX 

Release of Information 9-2.200 
Press Information and privacy 9-2 .210 

Remission or Mitigation of Forfeiture 9-38.200 
Procedure 9-38.210 
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Removals and Transfers 9-14.000 
Ped. R. Crim. p, 20. transfer from the 

district for plea and sentence 9-14.100 
Nature of rule 9-14.101 
Procedure under Fed. R. Crim. P. 20 9- 14 . 110 

Complaint only pending 9-14.112 
Indictment of information pending 9- 14.111 
Juveniles 9-14 .113 
Partial pleas 9-14 . 114 
Use of Fed. R. Crim. p, 20 and 7 

together 9-14.115 
Who is covered 

Fed. R. Crim. p , 21, transfer from the 
district for trial 9-14.200 

Nature of the Rule 9-14.201 
Procedure under Fed . R. Crim. p, 7 9-14.210 

Procedure factors determining 
transfer 9-14 .211 

Transfer for prejudice in the 
district 9-14 .212 

Transfer in other cases 9-14.213 

Rendition 9-15 . 001 

Restricted Areas 
Denial of access to 9- 1.402 

RICO 
(See Organized Crime and Racketeering) 9-110 .000 

Riots 
Consultation required 9- 2 , 133 
Declination of prosecution 9-2. 111 

R.L.A. 
(See Railway Labo r Act) 

Robbery 
(See Hobbs Act) 

Sabotage 9-90 . 810 
Authorization for prosecution 9-2.132 

Safety Appliance Act 
(45 u.s.c. §§1- 16) 9-76 . 300 
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Search and Seizure 9-4 .100 
Abandorunent 9-4.152 
Administrative searches 9-4 .160 

Administrative warrant for regulatory 
inspections 9-4.161 

Consent to an administrative search 9-4.165 
Emergencies 9-4.lti3 
Exceptions to the warrant requirement 9-4.162 
Fire and arson investigations 9-4.166 
Miscellaneous administrative searches 9-4.168 
Prisons 9-4.167 
Kegulated industries 9-4 .164 

Beepers 9-4.151 
Border searches 9-4.170 

Extended border searches 9-4.172 
Functional equivalents of the border 9-4 .171 
International mail 9-4 .17 5 
More extensive intrusions 9-4 .174 
Routine searches 9-4 . 173 

Consent searches 9-4.153 
[The] Effect of a person's consent to a 

warrant 9-4.154 
Revocation of consent 9-4.157 
Scope of consent 9-4 . 156 
Third party consent 9-4.155 

Custody and disposition of seized property 9-4.190 
Destruction of seized property 9-4 .194 
Disposition of contraband 9-4.195 
Disposition of hazardous chemicals and 

bulk contraband property 9-4.196 
Forfeiture of seized property 9-4.193 
Forms 9-4.197 
Return of seized property to lawful owner 9-4.191 
Summary list of forfeiture statutes and 

regulations 9-4.198 
Vesting of unclaimed property 9-4 .192 

Customs search 9-4.170 
Documentary materials, third party 9-1.103L 
Limited intrusions 9-4 .150; 9-4 .151 
Pen registers 9-4.151 
Search and seizure of automobiles, boats, and 

airplanes 9-4 .140 
Airplane searches 9-4.145 
Automobiles 9-4.141 
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Regulatory stops 9-4 . 142 
Scope of an automobile search based upon 

probable cause or following arr~st or 
detention of its occupants (inventory) 9-4 . 144 

Vessels with and wit hout the border 9-4.146 
Warrantless searches and seizures of 

vehicles based on probable cause 9-4 .143 
Search and seizure of persons and effects 9-4.120 

Arrest 9-4 .1 22 
Containers 9-4 .126 
Detention during search of home 9-4 .12s 
Search incident to arrest 9-4 .123 
Searches and seizures at airports 9-4.127 
Seizure of the per son 9-4.121 
Stop and frisk 9-4 .124 

Search warrants 9-4.110 
Exceptions to warrant requirements 9- 4 .111 
Execution 9- 4 . 115 
Manner of entry 9-4 .11{> 
Particularity 9-4 .114 
Probable cause 9- 4 .113 
Receipt , return of inventory 9-4 .118 
Scope and intensity of search 9-4 .117 
Seizure pending warrant 9-4 .119 
Warrant requirements 9-4 .112 

Searches of premises and real property 9-4 .130 
Entry of premises 9-4.131 
Open fields and curtilage 9-4, 133 
Plain view doctrine 9-4, 132 

Suppression of evidence and return of property 9-4 .180 
Exclusionary rule 9-4 . 183 
Fruit of the poisonous tree 9-4.182 
Retroactivity 9-4.184 
Standing 9-4 . 181 

Vehicle searches and seizures 9-4 .140 
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Search of Premises and Real Property 
(~ Search and Seizure) 9-4.130 

Search Warrants 
(!!.!, Search and Seizure) 9-4 ' 110 

Secret Service Protective Activity 9-1.402 

Section Chiefs 
(See also Particular Sections) 9-1.130 
Authority 9-1.131 

Responsibilities 9-1 . 130; 9-1.132 

Sec.tions of Criminal Division 
Description of 9-1.103 
Key personnel 9-1.102 

Securities Offenses 
When consultation required 9-2 .133 

Security Clearances 
Denial of 9-1.403B 

Sedition 9-90.850 

Seditions Conspiracy 9-90 .860 

Seizures (Statutory) 9-1.1031; 9-1.401 

~elextive Service Act 9-1.103C 

Sensitive Matters 9-2.155 

Senten~ing 9-1.103C; 9-27 . 700 
Senten.cing Reform Act of 1984 9-34.400 

Sexually; Oriented Adver.tisements 
(See Obscenity) 

Sheet Music. 
Unauthorized reproduction 
(~ Copyright Law) 

Signal Ingpection Law (49 u.s.c. §26) 9-76.300 
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Smith Act 9-90 . 910 

Social Security Administration 
Fraud against the government 9-42.510 
Referrals procedures 9-42 . 500 

Solicitation, Criminal 9-60 . 400 
Affirmative defense--renunciation 9-60.570 
Culpability of solicitee 9-60 . 580 
Elements 9-60 .530 
First Amendment implications 9-60 . 550 
Investigative jurisdiction 9-60 . 510 
Merger 9-60 . 590 
Penalty 9-60 . 560 
Supervisory jurisdiction 9-60 . 520 
Violent felony 9-60 . 540 

Sound Recordings 
Unauthorized reproduction 

(See Copyr ight) 

Special Assistants 9-l.140 
Key personnel 9-1 .102 

Special Investigations , Office of 9-l.103N 

Special Maritime and Territorial Jurisdiction 9-20 . 000 
Aircraft jurisdiction 9-20 . 130 
Assimilative Crimes Act 9-20 .113 
Definition 9-20.100 
Determining federal jurisdiction 9-20 .111 
Limited criminal jurisdiction ove r property 

held proprietorially 9-20 . 114 
Maritime jurisdiction 9-20 . 120 
Military personnel , prosecution of 9-20.115 
Offenses 9-20 . 100 
Proof of territorial jurisdiction 9-20 .11 2 
Territorial Jurisdiction 9-20 .110 
Whom to contact 9-1.103C 

Special Prosecutor's Act 9-l . 103G 

Speedy Trial 9-15 . 600 
\.lhom to contact 9- 1 .103A; 9-1 . 200 
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Speedy Trial Act of 1974, as Amended 9-17.000 
Interpreting the Act 9-17.010 
Speedy Trial Act timetable 9-17 . 400 
Title 1--Speedy Trial (18 u.s.c. 

§§3161-3174) 9-17.100 
Calendaring 9-17.101 
Constitutional aspects 9-17.190 
Defendants incarcerated elsewhere 9-17.160 
Detainees and "high risk" designees 9-17.180 
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Excludable time 9-17.140 
Competency examination 9-17.142 
Consideration of proposed plea 

agreements 9-17 . 149 
Examination and deferred prosecution 

under NARA 9-17.143 
Interlocutory appeals 9-17.145 
Other proceedings concerning defendant 9-17.141 
Pre-trial motions 9-17.146 
Removal and transfer proceedings 9-17.147 
Transportation of defendant 9-17.148 
Trial on other charges 9-17.144 

Sanctions 9-17 .170 
Against attorneys 9-17.173 
Apply to retrials 9-17.172 
Deferred effect of 9-17.174 
Waiver 9-17 .111 

Securing the presence of defendant 9-17 .102 
The planning group 9-17.210 
Time limits 9-17 .110 

Arrest 9-17.121 
Commencement of trial 9-17.132 
Defense preparation 9-17.131 
Excludable time 9-17.140 
Magistrates' proceedings 9-17 .133 
Post-indictment 70-day interval 9-17 .130 
Pre-indictment 30-day interval 9-17.120 
Reinstated indictments 9-17 . 136 
Reinstitution of prosecution 9-17.134 
Retrials 9-17.137 
Summons 9-17.122 
Superseding indictment 9-17 . 135 
Unavailability of grand jury 9-17.123 
Withdrawn pleas 9-17.150 

Absence and tmavailability of 
parties , witnesses 9-17.153 

Commitment under NARA 9-17 .155 
Deferred prosecution (pre-trial 

diversion) 9-17 .152 
Effect of Joinder and severance 9-17.158 
Ends of justice 9-17 . 159 
Meaning of "same offense or any 

offense required to be joined 
with that offense 9-17 .157 
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Physical or mental incompetency 9-17.154 
Proceedings under advisement 9-17.151 
Recharging after government dis-

missal of indictment or infor
mation 9-17 . 156 

Title II--Pre-trial Service Agencies 
(18 u.s.c . §§3152-3156) 9-17.300 

Administration 9-17.330 
Annual reports 9-17 . 350 
Definitions 9-17. 360 
Duties and funct ions 9-17.320 
Pilot districts 9-17.310 
Pre-trial service officer 9-17 . 340 

Statutes Assigned by Citation 9-1.201 to 9-1.260 

Statute of Limitations Defenses 
Mail Fraud 9-43.570 

Statute of Limitations Defenses 
(See Defenses) 9- 18.400 

Stolen Property, Interstate Transportation of 9-1.103C 

Strike Forces 9-1.170 
Authority to prosecute 9-1.177 
Case initiation reports 9-1. 175 
Definition of organized crime 9-1.172 
Electronic surveillance requests 9-1.176 
Executive committees 9-1.173 
Files and exhibits 9-1.179 
Investigative matters 9-1.174 
Litigation 9-1. 178 
Press releases and publicity 9-1.182 
Purpose 9-1.171 
Responsibilities 9-1.173 
Sentence recommendations 9-1. 181 
Supplementry procedures 9-1.183 

Strikebreakers 
Transportation in interstate commerce 

(See Interstate Commerce) 

Strikebreakers Statute 
Consultation required 9-2.133 
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Subpoenas 
Contumacious witnesses 9-l.103L 
DOJ employees 9-l.103L 

Suits by the United States to Protect a 
Particular Governmental Interest 9-1.402 

Suits to Enforce Compliance with Administrative 
Subpoenas 9-1. 402 

Suits to Enjoin Proceedings 9-1.402 

Suits to Quash Subpoenas 9-1 . 402 

Supplemental Security Income Program 
Fraud against the government 9-42.460 

Switzerland 
Obtaining evidence in 9- 4.541 

Switchblade Knife Act (15 u.s.c. §§1241, ~seq.) 9-61.500 
Discussion of the offense 9-61 . 530 
Investigative jurisdiction 9-61.510 
Supervising section 9-61.520 

Taft-Hartley Act 
(See Labor Management Relations Act) 

Tampering with Consumer Products 9-63 . 1100 
Discussion of the offense 9-63.1140 
Investigative jurisdiction 9-63.1110 
Legislative history 9-63.1150 
Prosecutive policy 9-63 .1130 
Supervising section 9-63.1120 

Tapes 
Unauthorized reprodution of 

(See Copyright) 

Tax Returns 9-4.900 
(See Access to and Disclosure of Tax Returns 

in a Nontax Criminal Case) 
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Telephone Harassment 9-63.400 
(See Obscene or Harassing Telephone Calls) 

Theft From Interstate Shipment 
Prosec uti.ons 9-2. 112 

Theft From Interstate Shipment (18 U.S.C. §659) 9-61. 300 
Additional research sources 9-61.390 
Discussion of offense 9-61. 340 

General 9-61 . 341 
Interstate or foreign collllllerce 9-61.343 
Retention of stolen character 9-61.344 
State prosecution a bar 9-61. 342 

Drafting indictments 9-61.370 
Election required between theft and 

possession 9-61.372 
Facility from which the goods were taken 9-61.371 

Evidence 9-61.360 
Forms of indictments 9-61.380 

Forms for first paragraph (18 U.S .C. 
§659) 9-61. 381 

Forms for second paragraph (18 U.S .C . 
5659) 9-61.382 

Forms for third paragraph (18 U.S.C. 
1659) 9-61. 383 

Investigative jurisdiction 9-61. 310 
Policy concerning prosecution 9-61. 330 
Supervising section 9-61.320 
Venue 9-61.350 

Theft of Government Property 9-66.200 
Aftermath of case 9-66.380 
Bailment 9-66.261 
Checks, government 9-66.258 
Circumstantial evidence 9-66.361 
Civil Air Patrol property 9-66.256 
Civil Defense Agencies property 9-66.255 
Conjunctive pleading 9-66 .400 
Conspiracy 9-66.310 
Contract, property made under federal 9-66.270 
Contracts, cost reimbursement 9-66.252 
Conversation, knowing 9-66.210; 9-66.220 
Corpus delicti 9-66.361 
Custody of United States 9-66.261 
Defenses 9-66.380 
Disjunctive pleading 9-66.400 
Elements of offenses 9-66.200 
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Embezzlement 9-66.210 
Evidence, circumstantial 9-66.361 
Extraterritorial effect 9-66.320 
Forfeiture of property 9-66.259 
Goods in transit 9-66.257 
Indictment 9-66.400 
Inferences 9-66.362 
Information 9-66.400 
Intent 9-66.280; 9-66.310 
Investigation 9-66. 340 
J'l.)Y i3di.~t. ion 9-<><>. ~1(} 
Military personnel 9-66.340 
Misappropriation, temporary 9-66. 280 
National Guard property 9-66.254 
Nonappropriated funds 9-66.253 
Presumptions 9-66 . 362 
Programs, state and local 9-66.252 
Proof 9-66.360 
Purloining 9-66.210 
Receives, conceals, or retains 9-66.230 
Record, voucher , money or thing of value 9-66.230 
Search and seizure 9-66.350 
Seized property 9-66.259 
Sells , conveys or disposes of 9-66.220 
Sentence , pyramiding of 9-66.230 
Services , conversion of 9-66.240 
State and local programs financed by 

the federal government 9-66.252 
Stealing 9-66.210 
Stolen property, possession of 9-66.362 
Title in United States 9-66.251; 9-66.252 
Value 9-66.290 
Venue 9-66 . 320 

Threats .Against President 
Dismissals of prosecution 9-2.050; 9-2.146 

Trading with the Enemy Act 9-2.530 
Authorization for Prosecution 9-2.132 

Transportation 9-76.000 
Aviation 9-76.100 
Motor carrier safety 9-76.200 
Railroad and pipeline safety 9-76.300 

Case statue reports 9-76 . 320 
Civil penalty provision 9-76.350 
Criminal penalty provisions 9-76.340 
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Investigation and referral of cases 9-76 . 310 
Trial of cases 9-76.330 

Transpor tation Safety 9-76.200 
(See also Federal Aviation Act of 1958; and 

Railroad and Pipeline Safety) 

Treason 9-90.920 
Authorization for prosecution 9-2 . 132 

Treasury License 8 
Transfer of funds to blocked countries 9-1.402 

Trusteeship 
Labor Organizations under 29 u.s .c. §463 

(See Labor Organizations Under Trusteeship) 

Twenty-Eight Hour Law (45 u.s.c. §71 ~~· ) 9-70.100 

Unions 
Assets--Embezzlement from 
(~ Embezzlement) 

Bonding of officers and employees 
(29 u.s.c. §502) 9-139 . 710 

Deprivation of members' rights by 
violence (29 u.s.c. §530) 9-137.000 

Basis for federal jurisdiction 9-137 .300 
Element of proof 9-137.200 
Rights of members 9-137.100 
Sample indictment 9-137 .400 

Employee Benefit ~lan kickbacks 9-134.000 
ERISA 9-135 .000 
Fines--payment of by uni on (29 u.s.c. 

§503) 9- 137.720 
Robbs Act 9-131.000 
Interference with employees ' rights by 

employer 9-132.330 
Kiscellaneous labor statutes 9-139.000 
Officers 

Bribery of 
(See Labor Management Relations Act) 

Loans to (29 u.s.c. §503) 9-139.720 
Persons debarred from holding office and 

employment with labor organizations, employer 
associations , employee pension and welfare 
plans , and as labor relations consultants 
(29 u.s.c. §§504, 1111) 9-138 . 000 
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Alternative relie f to 2q U.S.C. §§504, 
1111 9-138 .600 

Amendments of 1984: legislative history 9-138.040 
Civil actions 9-138.500 
Consultation prior to prosecution 9-138.030 
Exemption 9-131L400 
Investigative jurisdiction 9-138 .010 
Mechanics of 29 u.s .c. §504 9-138 . 100 
Mechanics of 29 u.s.c. §1111 9-138.200 
Receipt of salary pending appeal 9-138.700 
Reduction of period of disability 9-138 . 300 
Supervisory jurisdiction 9- 138 . 020 

Pension plan funds--embezzlement from 9-133 .000 
(See Embezzle~ent) 

Record keeping and reporting 9-136 .000 
Elements of offense 9-136.230 
False Reco rds and reports in 

connection with an employee benefit 
plan (18 u.s.c. §1027) 9-136 . 200 

Parties responsible 9-136 . 220 
Plans covered 9-136 . 210 
Practical considerations 9-136.240 
Sample indictment 9-136 . 250 

Record keeping unde r labor management 
Reporting & Disclosure Act of 1959 

(2q u .s .c. §439) 9-136 . 100 
Concealment , withholding or 

dest ruction of records 9-136.160 
Duties imposed 9-136.110 
False entries in record required 

to be kept 9-136 . 150 
False statements and omissions 

in reports filed 9-136.140 
Fifth Amendment 9-136.120 
Sample indictment 9-136 .170 
Willfulness 9-136 . 130 

Required reporting under ERISA 9-135.210 
(See also Employee Eenefit Plan Kickbacks; 
~obbs Act; Labor Headings) 

Taft ~artley Act (Labor Management Relations 
Act) 9-132 .000 

United States Attorneys, Authori ty in Criminal 
Matters 9-2.000 
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United States Attorneys' Bulletin 
Coordination of 9-1.103L 

United States Attorneys' Manual 
Coordination of 9-1.103L 

United States Investigative Agencies in Foreign 
Countries 

Obtaining Evidence From 9-4.542 

Unloading Fees 9-132.610 

Unreported Importation/Exportation of Currency 
(See Currency & Foreign Transactions Reporting Act) 

Variable Obscenity 
(See Obscenity--Pandering) 
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Venue 
-cs;e Heading for Specific Crime: 

Fraud Agalnst the Government 9-42.190 
Fraud by Wire Violations 9-44.300 
Mail fraud) 9-43.330 

Vice President, Offenses Against 
(See President, Offenses Against) 

Victim-Witness Protection Act 9-21. 000; 9-69.100 

Video Surveillance 9-7 .1000 
Authority 9-7 .1010 
Court authorization 9-7.1030 

Application form 9-7.1031 
Order form 9-7.1032 

Relationship to Title III 9-7.1020 

Vehicle Searches and Seizures 
(See Search and Seizure) 9-4.140 

Visa Violations 9-73.100 

Voice Exemplars 
(See Out-of-Court Identification Procedures) 9-4.460 

Voorhis Act 9-1.1030 

Warrants 
Cancellation of unexecuted arrest warrants 9-2.041 

Weapons Violations 
(See Firearms Control) 9-63.500 

Welfare and Pension Plans Disclosure Act 
(29 u.s.c . §§301-309, repealed 29 u.s.c. 

§103l(a)(l)) 9-l.103F; 9-134.110 

White Slave Traffic 
(See Mann Act) 

White Slave Traffic Act 
Consultation required 9-2 .133 

Wire Fraud Violations 
When consultation required 9-2.133 
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Wiretapping 
(See Electronic Su r vei l lance , Criminal Sanct i ons 

Against) 

Withholding Union Records (29 u.s.c . §439(c)) 
(See Unions Records) 

Witness Security 9-21. 000 
Approval authority 9-21.200 

Emergency authorization 9-21. 220 
Procedure for appr oval 9-2 l. 210 

Arrests of relocated witnesses 9-21.950 
Results of witness testimony 9-21. 955 

Continuing protection responsibilities 9-21. 940 
Witness Security Program Policy Board 9-21.945 

Department of Defense facilities, use of 9-21.910 
Eligibility 9-21.100 

Informants 9-21.120 
Prisone r-witnesses 9-21.130 

Utilization of federal prisoners 
in investigations 9-21 . 121 

Responsibility of local authorities 9-21.110 
State and local wi tnesses 9-21 . 140 

Marshals ' service , r es ponsibilities 9-21 . 500 
Pre-entry interviews 9-21.300 

Expenses 9-21. 320 
Polygraph examinations for prisoner 

witnesses 9-21 . 350 
Psychological/vocational testing 9-2 l. 340 
Representations and promises 9-21.310 
Witness interviews 9-21.330 

Prisoner-witnesses 9-21. 600 
Pr ocedures for securing protection 9-21 . 400 
Relocation site 9-21 . 920 

Duty officer s 9-21. 925 
Requests for witness re t urn to 

danger area 9-21 . 700 
Responsibilities and prerogatives of 

United States Marshal's Service 9-21.500 
Complaint system 9-21.540 
Employment of pr otected witnesses 9-2 l. 530 
Subsistence guidelines 9-21. 520 
Witness services 9-21. 510 

Use of relocated witnesses as informants 9-21 . 800 

Witnesses 
As informants 9-21.800 
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Contumacious witnesses, subpoena of 
DOJ employees 9-l.103L; 1- 7.000 

In internal security cases 9-2.132 
Miscellaneous 9- 21 . 900 
Prisoner 9-21. 600 
Protection , procedures for securing 9-21. 400 
State and local 9-21. 140 

Legal guidance and representation of 
Federa l employees called as 9-1.4108 

Suits to compel attendance of witness at 
administrative hearings 9-l. 410B 

Worker Protection 
(See Federal Aviation Act of 1958; Federal Coal 
Mine Health and Safety Act; Occupational Safety 
and Health Act; Railroad and Pipeline Safety; and 
Migrant and Seasonal Worker Protection Act) 

Worker Protection Stat ute s 9-78.000 
Federal Mine Safety and Health Act 9-78.200 

Civil penalties and enforcement 9-78 . 220 
Criminal violations 9-78.210 

Equipment falsely represented 
as complying with requirements 9- 78.214 

False statement, representation 
or certif ication 9-78.213 

Unauthorized advance notice of 
inspection 9-78.212 

Willful! violation of a mandating 
health or safety standard 
or withdrawal order 9-78.211 

Migrant and Seasonal Agri cu ltural Worker 
Protection Act 9-78.300 

Occupat i onal Safety and Health Act 9-78 .100 
Civil penalties and enforcement 9-78.120 
Criminal violations 9-78.110 

False statement, representation 
or certification 9-78.113 

Unauthorized advance not ice of 
inspect ion 9-78.112 

Willful violation of a safety 
standard wh ich causes death to 
an emp loyee 9- 78.111 

Railroad and Pipeline Safety Acts 9-78.010 

Youth Corrections Act 9- 8. 200 
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Alternative sentencing provisions--criteria 9-8. 200 
Commitment for observation and study 9-8.210 
Committed youth offenders 

Conditional release 9-8. 240 
Unconditional discharge 9-8. 240 

Effect of 18 U.S.C. §5021 Youth Cor rections 
Act certificate on status as convict ed felon 9-63.682 

Expungement of records 9-8.250 
Finding required by court before youth 

offender can be committed without regard to 
act 9-8.220 

Indeterminate sentence exceeding six years 9-8.210 
Indeterminate sentence Not Exceeding Six Years 9-8.210 
Juvenile delinquents--not committab le as youth 

offenders 9-8.230 
Purpose 

Supervision of conditionally realeased 
youth offenders 9-8. 240 

Youth offender 
Defined 9-8. 200 
Juvenile delinquents not committable as 9-8.230 
Probation 9-8.210 

Whom to contact 9-l.103C 
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