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CHAP. 1 UNITED STATES ATTORNEYS' MANUAL 5-1.302

5-1.000 POLICY
5-1.100 GENERAL POLICY AND RESPONSIBILITIES

The Land and Natural Resources Division, which was created in 1909,
represents the United States, its agencies and officials in matters relat-
ing to environmental quality, public lands and natural resources, Indian
lands and native claims, and wildlife and fishery resources. The Divi-
sion's responsibilities are varied and include both enforcement and defen-
sive work, in both criminal and civil cases. More specifically, responsi-
bilities of the Land and Natural Resources Division are set forth in 28
C.F.R. § 0.65.

5-1.200 LITIGATION INVOLVING THE ENVIRONMENTAL PROTECTION AGENCY

With respect to any matter assigned to the Land and Natural Resources
Division in which the Environmental Protection Agency is a party, the
Assistant Attorney General in charge of the Land and Natural Resources
Division, and such staff as he/she may specifically designate in writing,
are authorized to exercise the functions and responsibilities undertaken
by the Attorney General in the Memorandum of Understanding between the
Department of Justice and the Environmental Protection Agency (42 Fed.Reg.
48942), except that Subpart Y of 28 CFR Part 0 shall continue to govern as
authority to compromise and close civil claims in such matters.

5-1.300 SUPERVISION AND HANDLING OF LAND AND NATURAL RESOURCES DIVISION
CASES

5-1.301 General

All cases within the area of responsibility of the Land and Natural
Resources Division are subject to the supervision and control of the
Assistant Attorney General in charge of the Land and Natural Resources
Division. As is hereinafter more fully set forth, the responsibilities for
direct handling of cases are divided into four general classifications:
(1) cases for which authority has been delegated to the U.S. Attorneys
which may be directly referred to him/her by an authorized field officer or
a federal department or agency, see USAM 5-1.310, infra; (2) cases which
are delegated to the U.S. Attorneys by the Assistant Attorney General of
the Division for which the U.S. Attorneys are assigned primary responsi-
bility, see USAM 5-1.323, infra; (3) cases which the Assistant Attorney
General of the Division determines shall be the joint responsibility of the
Division and the U.S. Attorney, see USAM 5-1.324, infra; and (4) cases for
which the Division retains primary responsibility, see USAM 5-1.325, in-
fra.

5-1.302 Pleadings to be Signed by the Assistant Attorney General

In all civil cases where the United States is a plaintiff, other than
direct referral cases, see USAM 5-1.310, infra, and specific cases or
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5-1.302 TITLE 5—LAND AND NATURAL RESOURCES DIVISION CHAP. 1

classes of cases the Assistant Attorney General exempts from this require-
ment, arising from matters in the litigating sections, all complaints,
stipulations or agreements for entry of judgment or dismissal shall be
signed, prior to filing, by the Assistant Attorney General, unless other-
wise expressly delegated.

5-1.310 Authority of U.S. Attorneys to Initiate Actions Without Prior
Authorization, i.e., Direct Referral Cases

Actions which may be initiated by the U.S. Attorneys without prior
authorization from the Land and Natural Resources Division are listed in
Land and Natural Resources Division Directive No. 8-80, amending Division
Directive No. 7-76 (41 Fed.Reg. 53660) as amended. The pertinent portion
of the amended Directive is as follows:

By virtue of the authority vested in me by Part 0 of Title 28 of the Code
of Federal Regulations, and particularly Sections 0.165, 0.160, 0.162,
0.164, 0.166, and 0.168 thereof, I hereby redelegate to the Deputy Assis-
tant Attorney General, certain Section Chiefs and to the U.S. Attorneys the
following authority to act in connection with, and to compromise, Land and
Natural Resources Division cases:

Section I—AUTHORITY TO INITIATE CASES

A. Delegation to U.S. Attorneys

1. Land Cases. U.S. Attorneys are hereby authorized to act in mat-
ters concerning real property of the United States, including tribal and
restricted individual Indian land, not involving new or unusual ques-
tions or questions of title or water rights, on behalf of any other
department or agency in response to a direct request in writing from an
authorized field officer of the department or agency concerned, without
prior authorizaticn from the Land and Natural Resources Division, in the
following described cases:

a. Actions to recover possession of, or quiet title to, property
from tenants, squatters, trespassers or others, and actions to en-
join trespasses on federal property:

b. Actions to recover damages resulting from trespasses when the
amount of the claim for actual damage bases upon an innocent trespass
does not exceed $200,000 (the U.S. Attorneys may seek recovery of
amounts exceeding $200,000 (i) if the actual damages are $200,000 or
less and state statutes permit the recovery of multiple damages,
e.g., double or treble, for either a willful or an innocent trespass:;
or (ii) if the actual damages are $200,000 or less, but the action is
for conversion to obtain recovery of the enhanced value of property
severed and removed in the trespass;
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CHAP. 1 UNITED STATES ATTORNEYS' MANUAL 5-1.310

c. Actions to collect delingquent rentals or damages for use and
occupancy of not more than $200,000;

d. Actions to collect costs of forest fire suppression and other
damages resulting from such fires;

e. Actions to collect delinquent operatioh and maintenance
charges accruing on Indian irrigation projects and federal reclama-
tion projects of not more than $200,000;

f. Actions to collect loans of money or livestock made by the
United States to individual Indians without limitation on amount,
including loans made by Indian tribal organizations to individual
Indians if the loan agreements, notes and securities have been as-
signed by the tribal organizations to the United States; and

g. Actions to recover damages resulting from breach of a timber
sale contract when the amount of the claim does not exceed $200,000.

h. Actions in which the United States is named as a party pursuant
to 28 U.S.C. § 2410.

2. Environmental Cases. Pursuant to Paragraph 10 of the Memorandum
of Understanding between the Department of Justice and the Environmen-
tal Protection Agency (42 Fed.Reg. 48942) with respect to the handling
of litigation to which the Environmental Protection Agency is a party,
all requests of the Environmental Protection Agency for litigation must
be submitted by the Agency through its General Counsel or its Assistant
Administrator for Enforcement to the Assistant Attorney General, except
that matters requiring an immediate temporary restraining order may be
submitted by Regional Administrators of the Environmental Protection
Agency simultaneously to a U.S. Attorney and the Assistant Attorney
General. Consequently, except for matters requiring an immediate tem-
porary restraining order, U.S. Attorneys are not authorized to accept on
a direct reference basis any matters or cases originating in any office
of the Environmental Protection Agency.

U.S. Attorneys are authorized to act without prior authorization
from the Land and Natural Resources Division, on behalf of federal
departments or agencies other than the Environmental Protection Agency,
in response to a direct request in writing from an authorized field
officer of the department or agency concerned (a copy of said request is
to be forwarded forthwith to the Assistant Attorney General, Land and
Natural Resources Division by the U.S. Attorney) in the following envi-
ronmental cases:

a. Civil or criminal actions involving the filling or the deposit
- of dredged or fill material upon, or the alteration of the channels
of, the waters of the United States, in violation of Section 10 of the
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5-1.310 TITLE 5—LAND AND NATURAL RESOURCES DIVISION CHAP. 1

River and Harbor Act of March 3, 1899 (33 U.S.C. § 403), or of Section
404 of the Federal Water Pollution Act Amendments of 1972 (33 U.S.C.
§ 1344) or of both statutes;

b. Civil or criminal actions involving the discharge of refuse
into the navigable waters of the United States, and, in certain
cases, their tributaries, in violation of Section 13 of the Act of
March 3, 1899 (33 U.S.C. § 407), except for

(i) in rem actions against vessels, which actions shall contin-
ue to be handled in the manner set forth in Departmental Memoran-
dums 374 and 376, dated June 3, 1964, and shall continue to be
under the jurisdiction of the Civil Division; and

(ii) criminal actions involving the discharge either of o0il or
of hazardous substances, for which discharge a government agency
either has imposed a civil penalty pursuant to Section 311(b)(6)
of the Federal Water Pollution Control Act Amendments of 1972 (33
U.S.C. § 1321(b)(6)), or has under consideration the imposition of
such a penalty.

3. Wildlife and Marine Resources Cases. U.S. Attorneys are hereby
authorized to act, without prior authorization from the Land and Natural
Resources Division, on behalf of any other department or agency in
response to a direct request in writing from an authorized field officer
of the department or agency concerned, in the following wildlife cases:

a. Endangered Species Act of 1973, 16 U.S.C. § 1531 et seq.;
b. Lacey Act, 16 U.S.C. § 3371 et seq.:;

c. Airborne Hunting Act, 16 U.S.C. § 742j-1;

d. Migratorv Bird Treaty Act, 16 U.S.C. § 703 et seq.:

e. Migratory Bird Conservation Act, 16 U.S.C. § 715 to 7154,
715e, 715f to 715k, 7151 to 715r;

f. Bald and Golden Eagle Protection Act, 16 U.S.C. §§ 668 to 6684d;

g. Dingell-Johnson Fish Restoration Act, 16 U.S.C. § 777 to 7771,

h. National Wildlife Refuge System Administration Act, 16 U.S.C.
§¢ 668dd, 668ee;

i, Marine Protection, Research and Sanctuaries Act, 33 U.S.C.
§ 1431 et seq.:;

j. Magnuson Fishery Conservation and Management Act, 16 U.S.C.
§ 1801 et seq.;
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CHAP. 1 : UNITED STATES ATTORNEYS' MANUAL 5-1.322

k. Whaling Convention Act, 16 U.S.C. § 981 et seq.;

1. Atlantic Tunas Convention Act, 16 U.S.C. § 971;

m. Tuna Convention Act, 16 U.S.C. § 951 et seq.;

n. Marine Mammal Protection Act, 16 U.S.C. § 1361 et seq.;

o. Sockeye Salmon or Pink Salmon Fishing Act, 16 U.S.C. § 776 et
seq.;

p. Fur Seal Act of 1966, 16 U.S.C. § 1151 et seq.;

g. Protection of Sea Otters on the High Seas Act, 16 U.S.C. § 1171
et seq.;

r. Wild Free Roaming Horses and Burros Act, 16 U.S.C. §§ 1331 to
1340;

s. Fish and Wildlife Coordination Act, 16 U.S.C. §§ 661 to 667e;
t. Animal Damage Control Act, 7 U.S.C. § 426 et seq.;

u. Sponge Act, 16 U.S.C. § 781 et seq.:;

v. Northern Pacific Halibut Act, 16 U.S.C. § 772 et seqg.; and
w. North Pacific Fisheries Act, 16 U.S.C. § 1021 et seq.

Provided that upon receipt of referrals of any law enforcement action
under the above statutes, notice shall be given to the Wildlife and Marine
Resources Section before filing or declining to file an action, as set
forth in USAM 5-10.312, infra.

Provided that U.S. Attorneys are not authorized to commence actions
against foreign vessels or foreign fishermen under the Magnuson Fishery
Conservation and Management Act, 16 U.S.C. § 1801 et seq., without prior
telephonic approval from the Section. The views of the U.S. Attorney for a
district to which a foreign vessel may be brought will be ascertained in
advance of seizure by the Coast Guard. The U.S. Attorney should then
contact the Section to discuss the complaint to be filed, release bond and
inventory arrangements.

5-1.320 Actions Not Subject to Direct Referral to U.S. Attorneys

5-1.321 Prior Authorization Needed to Initiate Action

Actions which may not be initiated by the U.S. Attorneys without prior
authorization from the Division are listed in USAM 5-2.000, infra.

5-1.322 Assignment of Actions Generally

‘All cases which are not subject to direct referral to the U.S. Attorneys
as set forth in USAM 5-1.310, supra, are initially referred to the Assis-
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5-1.322 TITLE 5—LAND AND NATURAL RESOURCES DIVISION CHAP. 1

tant Attorney General for review. Such review is assigned to the appropri-
ate Section of the Division which then initially determines whether the
case should more appropriately be: (1) assigned to the U.S. Attorney, see
USAM 5-1.323, infra, (2) designated as a case to be handled as the joint
responsibility of the U.S. Attorney and the Division, see USAM 5-1.324,
supra, or, (3) retained by the Division for its direct handling. See USAM
5-1.325, infra. The costs of litigation and the proximity of the U.S.
Attorney to the court result in a large percentage of cases being assigned
to the U.S. Attorneys. However, the nature of the issue of law involved,
the relative national or financial importance of the case, the prece-
dential possibilities of the litigation, and the need for the Division to
retain a cadre of staff attorneys trained in the trial of cases, are
considerations in making case assignments.

5-1.323 Cases Assigned to U.S. Attorneys

Assignment of case responsibility to the U.S. Attorney is always with
the understanding that the Assistant Attorney General of the Division has
supervisory responsibility on behalf of the Attorney General over all
litigation under the jurisdiction of the Division. Where possible, the
Division will promulgate categories of cases which will be assigned to the
U.S. Attorneys; these assignments may distinguish between U.S. Attorneys
on the basis of their experience and expertise with respect to such cases.
If an assignment of any such case is made pursuant to USAM 5-1.324 or
5-1.325, infra, the notice of assignment to the U.S. Attorney will note the
exception.

The U.S. Attorney shall be primarily responsible for all cases assigned
to him/her. If he/she feels that he/she cannot accept responsibility by
reason of a conflict of interest, the lack of personnel or expertise in
his/her office, or other good reasons, he/she should immediately consult
with the Chief of the appropriate Section to determine if some other
assignment of responsibility can be made.

Regular communication should be maintained with the appropriate Section
of the Division regarding the conduct of litigation assigned to the U.S.
Attorneys, especially if any problems arise in connection with a case. The
Division is organized so as to maintain considerable expertise in the
particular subject matter areas under the jurisdiction of the Division and
is, therefore, in a position to provide valuable assistance to the U.S.
Attorney, including assistance in preparing pleadings and briefs as well
as providing general advice on the substantive law and the handling of
litigation. A copy of the final order entered in any case must be transmit-
ted promptly to the appropriate Section of the Division.

5-1.324 Cases Assigned as a Joint Responsibility

If the appropriate Section of the Division feels that a given case
should be handled as a joint responsibility of the U.S. Attorney and the
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CHAP. 1 UNITED STATES ATTORNEYS' MANUAL 5-1.326

Division, the Chief of the Section shall make the assignment initially with
a written description of the expected division of work and responsibility
for the case. In the event the U.S. Attorney involved is not satisfied with
the assignment, he/she shall consult with the appropriate Section Chief to
resolve the assignment and/or division of responsibility. Any remaining
differences will be resolved by the Assistant Attorney General of the
Division. At least three months before trial, a firm understanding will be
reached between the Division and the U.S. Attorney on trial responsibili-
ty. Either the Division or’the U.S. Attorney may request a change in the
assignment at any time. The Division will periodically review all joint
responsibility assignments with the objective that where Division assis-
tance is no longer required the case may be assigned to the U.S. Attorney
under USAM 5-1.323, supra.

5-1.325 Cases for Which the Division is Assigned Responsibility

If the appropriate Section of the Division feels that a given case
should be handled by staff attorneys in the Division, the Chief of the
Section will notify the U.S. Attorney, and the Chief of the Section and the
U.S. Attorney will then agree upon exactly what, if any, support services
the U.S. Attorney will provide to assist the staff attorneys in handling
the litigation. Again, any differences over such case assignments and the
provision of support services will be resolved by the Assistant Attorney
General in charge of the Division.

5-1.326 Review and Change of Case Assignments

The assignment of case responsibility to the U.S. Attorney may be re-
viewed at any subsequent time at the request of the U.S. Attorney, the
client agency, or the appropriate Section, and may be changed; a change of
assignment will only be made, however, after consultation with the U.S.
Attorney. As with all differences between a Section of the Division and the
U.S. Attorney, any differences concerning assignment or handling of cases
will be resolved by the Assistant Attorney General of the Division.
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UNITED STATES ATTORNEYS' MANUAL

5-2.000 PRIOR APPROVALS

PRIOR APPROVAL REQUIREMENTS

5-2.000

USAM

SECTION

TYPE & SCOPE OF APPROVAL

WHO MUST
APPROVE

COMMENTS

5-1.302

5-1.321

5-5.112

5-5.125

5-5.210

5-5.230

5-6.112

5-6.321

5-7.321

Filing complaints, stipulations or
agreements for entry or judgment or
dismissals in all civil cases where
the United States is a plaintiff, oth-
er than direct referral cases and spe-
cific cases or classes of cases the
Assistant Attorney General exempts
from this requirement, arising from
matters in the litigating sections.

Indictment of certain cases involving
laws within the jurisdiction of the
Lands Division.

Entering into a stipulation conclud-
ing the substantive rights of the
United States or consent to entry of
judgment is required in all nondirect
referral matters and in the following
direct referral matters: Wildlife im-
port, export, Airborne Hunting Act,
Bald and Golden Eagle Protection Act,
and Wild Horses and Burros Act.

Filing a separate action in suits
against federal agencies, or federal
employees acting in their official ca-
pacity, if a basis for a counterclaim
exists.

Certain claims or cases within the
area of responsibility of the Lands
Division may not be compromised,
closed or dismissed.

Accept or reject offers in compromise
in land and condemnation cases in
which the amount of the proposed set-
tlement exceeds $200,000.

Initiate an action under Section 10 or
Section 13 of the River and Harbors
Act. Exceptions: 1) All search war-
rants except under CERCLA; and, 2)
TROs if a public health emergency.

Initiate certain cases under the su-
pervision of the Environmental De-
fense Section; and, initiate civil or
criminal enforcement actions involv-
ing the dredging or filling or altera-
tion of the navigable waters of the
United States or their tributaries.

Initiate certain cases under the su-
pervision of the General Litigation
Section.

Assistant At-
torney General,
Land and Natu-
ral Resources
Division

AAG, Lands and
Natural Re-
sources Divi-
sion

Land and Natu-
ral Resources
Division

Assistant At-

torney General, -

Land and Natu-
ral Resources
Division
Assistant At-
torney General
or Section
Chief, Land and
Natural Re-
sources Divi-
sion

Assistant At-
torney General,
Land and Natu-
ral Resources
Division
Assistant At-
torney General,
Lands and Natu-
ral Resources
Division
Assistant At-
torney General,
Land and Natu-
ral Resources
Division

See Above.

Written approv-
al required.

Written approv-
al required. 1In
emergency tele-
phone request is
acceptable. See
USAM 5-1.302

See USAM 5-5.230

Land and Natural
Resources Di-
rective No. 776;
41 Fed.Reg.,
53660.

33 U.S.C.
§§ 1311, 1344.
See USAM 5-6.310

Exceptions, see
USAM 5-1.310;
Land and Nat.
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USAM WHO MUST
SECTION TYPE & SCOPE OF APPROVAL APPROVE COMMENTS
Resources Dir.
No. 7-76; 8-80
and 9-81
5-7.610 Initiate, settle or compromise any Attorney Gener- Written request
claim or case under the supervision of al required. Land
the General Litigation Section, ex- and Nat. Re-
cept direct referral cases. sources Dir. No.
7-76; See USAM
5-1.310;
5-7.630
5-8.620 Settle or dismiss Land and Natural Re- Assistant At-
sources Division cases on appeal. torney General,
Deputy Asst.
Attorney Gener-
al, Land and
Natural Re-
sources Div.,
or appropriate
division trial
sec., Lands Di-
vision
5-9.321 Initiate, settle or compromise cer- Assistant At- Written approv-
tain cases under the supervision of torney General, al required.
the Policy, Legislation and Special Lands and Natu- See USAM 5-5.230
Litigation Section. ral Resources
Division
5-10.310 Initiate actions against foreign ves- Wildlife and See 16 U.S.C.
sels and foreign fishermen under the Marine Re- § 1801
Magnuson Fishery Conservation and sources Sec-
Management Act. tion, Land and
Natural Re-
sources Divi-
sion
5-10.321 1Initiate, settle or compromise cer- Land and Natu- Exceptions, See
tain cases under the supervision of ral Resources USAM 5-10.310
the Wildlife and Marine Resources Sec- Division See also USAM
tion. 5-5.230
5-12.111 1Initiate or terminate certain civil Assistant At- See USAM
cases brought on behalf of the Envi- torney General, 5-12.102
ronmental Protection Agency and other Land and Natu-
federal client agencies. ral Resources
Division
5-12.121 Amend a complaint which has been ap- Chief, Environ-
proved and signed by the Assistant At- mental Enforce-
torney General. ment Section,
Land and Natu-
ral Resources
Division
5-14.310 Initiate cases under the supervision Assistant At- Title 25 U.S.C.

of the Indian Resources Section, ex-
cept cases referred by a direct re-
quest from a field officer of an agency
regarding: 1) Action to recover pos-
session of property from tenants,
trespassers and others and actions to
enjoin trespassers on Indian land if
the damages do not exceed $200,000; 2)
Actions to collect delinquent opera-

torney General,
Land and Natu-
ral Resources
Division

Written approv-
al required un-
der USAM
5-14.321; Land
and Natural Re-
source Di-
rective No. 7-76
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5-2.000

USAM
SECTION

TYPE & SCOPE OF APPROVAL

WHO MUST
APPROVE

COMMENTS

5-15.321

5-15.526

5-15.543

5-15.544

5-15.551

5-15.610;

.640

5-15.631;
.640

5-15.650

tion and maintenance charges accruing
on Indian irrigation projects of not
more than $200,000; and, 3) Actions to
collect damages resulting from the de-
fault on a contract to remove timber
from Indian lands providing such dam-
ages do not exceed $200,000.

Settlements of land acquisition cases
in excess of $200,000 or when: 1) The
compromise of the claim will control
or adversely influence the disposi-
tion of claims totaling in excess of
$200,000; and, 2) The revestment un-
der 40 U.S.C. § 285f of any land or
improvements or any interests in land
is involved.

Application for a citation in contempt
under Rule 70, F.R.Civ.P. in certain
environmental cases.

Altering pleadings to modify or change
the estate being condemned or descrip-
tion of the property.

The exclusion of property acquired by
declaration of taking, or for entering
into stipulations for the exclusion of
property of high value.

Waiver of jury trials in cases in the
major-tract program.

Unless the U.S. Attorney is given set-
tlement authority, no cases under the
jurisdiction of the Land Acquisition
Section may be settled or dismissed.

Settlement of land acquisition cases
otherwise authorized when: 1) Settle-
ment exceeds $200,000 or the compro-
mise of the claim will control or ad-
versely influence the disposition of
another claim totaling more than
$200,000; and 2) The agencies in-
volved oppose the proposed closing or
dismissal of the case or acceptance or
rejection of the offer in compromise.

Dismissal of condemnation cases as to
any of the land included in the in-
structions to condemn, or to change
the interest or estate to be acquired.

Land and Natu-
ral Resources
Division

Land and Natu-
ral Resources
Division
Land and Natu-
ral Resources
Division
Land and Natu-
ral Resources
Division

Land and Natu-
ral Resources
Division
Attorney Gener-
al or as del-
egated

Assistant At-
torney General,
Land and Natu-
ral Resources
Division

Land and Natu-
ral Resources
Division

See USAM
5-15.544, Sub-
section A.

Land and Natural
Resources Di-
rective No.
3-83; See USAM
5-15.620; .630

Land and Natural
Resources Di-
rective No. 3-83
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5-3.000 ORGANIZATION OF THE DIVISION

5-3.100 GENERAL
The Division is administered by an Assistant Attorney General, who is
assisted by three Deputy Assistant Attorneys General.

5-3.200 LITIGATING SECTIONS

The litigating functions of the Division are discharged through nine
sections:

The Environmental Defense Section (described in detail in USAM 5-6.000,
infra);

The General Litigation Section (described in detail in USAM 5-7.000,
infra);

The Appellate Section (described in detail in USAM 5-8.000, infra);

The Policy, Legislation and Special Litigation Section (described in
detail in USAM 5-9.000, infra);

The Wildlife and Marine Resources Section (described in detail in USAM
5-10.000, infra);

The Environmental Crimes Section (described in detail in USAM 5-11.000,
infra);

The Environmental Enforcement Section (described in detail in USAM
5-12.000, infra);

The Indian Resources Section (described in detail in USAM 5-14.000,
infra);

The Land Acquisition Section (described in detail in USAM 5-15.000,
infra).
5-3.300 SUPPORT UNITS

Policy planning, legislative and special activities are assigned to the
Policy, Legislation and Special Litigation Section (described in detail in
USAM 5-9.000, infra).
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5-3.400
LAND AND NATURAL RESOURCES DIVISION
ASSISTANT
ATTORNEY
GENERAL
DEPUTY DEPUTY DEPUTY
ASSISTANT ASSISTANT ASSISTANT
ATTORNEY ATTORNEY ATTORNEY
GENERAL GENERAL GENERAL
- ENVIRONMENTAL : - WILDLIFE AND - LAND "ENVIRONMENTAL: : :  POLICY
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5-4.000 STATUTES IN GENERAL

The principal statutes affecting the litigating activities of the Land
and Natural Resources Division are listed in USAM 5-6.130, 5-7.120,
5-9,120, 5-10.120, 5-11.101, 5-12.102, 5-14.120, and 5-15,201.
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5-5.000 PROCEDURES
5-5.100 GENERAL PROCEDURES IN DISTRICT COURT LITIGATION
5-5.110 General

The instructions hereinafter set forth are applicable to all cases under
supervision of the Division, whether they be cases directly referred to the
U.S. Attorney, cases for which primary responsibility has been assigned to
U.S. Attorneys by the Assistant Attorney General, cases which are the joint
responsibility of the Division and the U.S. Attorneys or cases which are
the primary responsibility of the Division.

5-5.111 Transmittal of Pleadings and Memoranda

Except for such papers as are originally prepared in the Department and
then transmitted to the U.S. Attorneys for filing, the U.S. Attorneys
should submit to the appropriate Section of the Land and Natural Resources
Division in each case involving matters under the jurisdiction of the
Section, one copy of the complaint, information or indictment, and one copy
of all other papers filed by any party or by the court including pleadings,
orders, proposed findings, judgments, opinions, briefs, memoranda, offers
in compromise, plea offers, and any other instrument or record.

5-5.112 Stipulations

The U.S. Attorney may stipulate to any fact required to be proved by the
government, or to the authenticity of government records. In no case
except certain direct referral matters should a U.S. Attorney enter into a
stipulation concluding the substantive rights of the United States, or
consent to entry of judgment in favor of the adverse party, without specif-
ic authority from the Land and Natural Resources Division. Specific au-
thority from the Land and Natural Resources Division to enter into such
stipulations, or consent to judgment, is required in all nondirect refer-
ral matters and in the following direct referral matters: Direct referral
wildlife import, export, Airborne Hunting Act, Bald and Golden Eagle Pro-
tection Act, and Wild Horses and Burros Act actions.

5-5.113 Assistance by Other Attorneys

U.S. Attorneys and their Assistants shall themselves conduct and direct
all cases within the jurisdiction of this Division handled by them. There
is no objection to U.S. Attorneys receiving assistance from attorneys
connected with other offices of the government in the preparation and trial
of cases, but it should be understood that such attorneys assist only, and
do not conduct, direct, or control cases in which they may be interested.
28 U.S.C. §§ 509, 516 and 547. Such trial attorneys are only ''of counsel''
to the U.S. Attorney; they do not control or direct the conduct of cases in
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5-5.113 TITLE 5—LAND AND NATURAL RESOURCES DIVISION CHAP. 5

which they are interested, and they may not sign pleadings or briefs on
behalf of the government or its officers, employees, or agents.

5-5.120 Suits Against the United States, Federal Agencies or Officials

5-5.121 Appearances by U.S. Attorneys

Upon being served with the complaint designating the United States or a
federal official or agency as a defendant, a U.S. Attorney shall immediate-
ly take such steps as are necessary to protect the federal interest, and
shall immediately transmit copies of the complaint and other papers to the
supervisory section of the Land and Natural Resources Division. However,
when time permits, no appearance should be made until instructions from the
Department are obtained. If necessary, the request for instruction should
be only by telephone or telegraph, directed to the Chief of the Section
having jurisdiction over the type of action involved.

5-5.122 Removal of State Court Actions

An action against the United States, a federal agency, or a federal
official, brought in a state court, may be removed to a federal court (28
U.S.C. § 1442). The U.S. Attorney should seek instructions immediately as
to whether an action in a state court should be removed to a federal court,
and before receiving instructions, he/she should take no steps in the state
court which would prevent removal.

5-5.123 Sovereign Immunity Not Waivable

Neither the Department of Justice nor any U.S. Attorney may consent to
suits against the United States, its officers or agents. A recent statute
having some effects upon the doctrine of sovereign immunity is the Act of
October 21, 1976, Pub.L. No. 94-574.

5-5.124 Service of Process on the Attorney General

The Attorney General has designated the Deputy Attorney General and the
Administrative Assistant to the Attorney General to accept service of
pleadings and process for him/her. 1In the absence of specific authority
from the Attorney General or his/her desginees, U.S. Attorneys have no
authority to accept such service.

5-5.125 Counterclaims

In suits against federal agencies, or federal employees acting in their
official capacity, counterclaims shall not be filed in the name of the
defendants. If a basis for a counterclaimexists in such a suit, a separate
action may be filed in the name of the United States, but such action may be
filed only with the prior approval of the Assistant Attorney General.
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5-5.126 to 5-5.128 [Reserved]

5-5.130 Proposed Findings of Fact and Conclusions of Law

In all actions in the federal courts tried upon the merits without a
jury, care should be taken to have proper findings of fact and conclusions
of law entered by the court as provided by Rule 52(a), Fed.R.Crim.P. When
possible, two copies of the requests for findings should be transmitted to
the Land and Natural Resources Division for comment and discussion before
filing.

5-5.140 Costs

In no case may payment of costs be waived. Whenever money is accepted as
full or partial payment, or in compromise, it must be applied first to court
costs.

5-5.150 Judgments
5-5.151 Recording Judgments

Whenever a judgment is obtained by the United States affecting title to
its property, the necessary recordation should be made promptly in accord-
ance with the requirements of local law and the provisions of 28 U.S.C.
§ 1962 et seq.

5-5.152 Perfecting Lien of Judgments

Whenever a judgment for money is recovered by the United States, the
necessary action shall be taken in accordance with the provisions of local
law to perfect and preserve the lien of the judgment upon all property of
the judgment debtor in the district in which the judgment has been entered
or in any other district where the property of the defendant may be found,
See 28 U.S.C. §§ 1962 and 1963, and also Rhea v. Smith, 274 U.S. 434 (1927).

5-5.153 Collection of Claims or Judgments

Except when required by the circumstances of a particular case, no
property other than money should be accepted in full or part payment of a
claim, compromise, or judgment and in no event shall property other than
money be accepted until all incurred court costs are paid. The procedure
followed in the collection and transmittal of funds is set forth in the
title to this Manual relating to the Administrative Division.

5-5.154 Execution to Enforce Collection of Judgments

Whenever necessary to enforce collection of a money judgment, the U.S.
Attorney or the field attorney should ascertain such facts as the facili-
ties of his/her office will permit to determine whether the judgment debtor
has property subject to execution and whenever necessary should invoke the
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aid of the field officer of the agency at whose instance the action origi-
nally was instituted. If property subject to execution is found, execution
should be issued and a levy made. If no property subject to execution is
found, execution should not be issued unless required by local law to
perfect or protect the judgment lien or its priority, or unless the U.S.
Attorney has reason to believe the issuance of execution will induce
voluntary payment. If no distrainable property is found, the Department
should be informed of the results of the investigation and the case should
be held in abeyance until a determination can be made as to what further
action should be taken.

5-5.155 Execution to Enforce Judgments for Possession

A judgment for possession of property owned by the United States should
be served upon all defendant trespassers, including those in privity with
such defendants. If they fail to vacate the property in accordance with the
judgment, a writ of assistance should be obtained from the clerk of the
court and delivered to the U.S. Marshal for execution. When justified by
unusual circumstances, an injunction may be obtained against the unlawful
occupants. If they refuse to vacate the premises as required by the
injunction, contempt proceedings may be instituted. Service of the in-
junction upon each respondent is a prerequisite to the institution of
contempt proceedings.

5-5.156 Post-Judgment Collection Efforts

The instructions issued by the Civil Division governing action to be
taken for the collection of judgments, set forth in Title 11, Debt Collec-
tions, are applicable to all judgments entered in favor of the United
States, and reference is made to them for appropriate guidelines to be
followed in collection activities to be undertaken after the entry of
judgment in favor of the United States in Land and Natural Resources
Division cases. This does not enlarge the authority of cases beyond the
limits stated in USAM 5-2.000, infra.

5-5.160 Appeals

5-5.161 Copies of Decisions to be Forwarded to Supervising

In cases subject to the supervision of the Land and Natural Resources
Division in which a decision is rendered, the U.S. Attorney shall, by the
most expeditious means, forward a copy of the decision to the Chief of the
Section involved.

5-5.162 Recommendation With Respect to Appeal

In any case handled by a U.S. Attorney in which a final decision is
rendered, the U.S. Attorney shall proceed in accordance with the provi-
sions of USAM 2-2.000.
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5-5.200 SETTLEMENT AND DISMISSAL OF CASES

5-5.210 Settlement Authority of the Assistant Attorney General

The authority delegated by the Attorney General to the Assistant Attor-
ney General to compromise suits is set forth in 28 C.F.R. § 0.016 through
0.172. As is hereinafter set forth, the Assistant Attorney General has
redelegated to Section Chiefs, and to the U.S. Attorneys, authority to
compromise, close, or dismiss, certain types of cases. Except for those
claims expressly and specifically authorized to be compromised, closed or
dismissed by the U.S. Attorneys, no claim or case within the area of
responsibility of the Land and Natural Resources Division may be compro-
mised, closed or dismissed without the specific authority of the Attorney
General, the Assistant Attorney General or the appropriate Section Chief.
Instruction with respect to submitting proposed settlements or compro-
mises for approval, and for authorization to dismiss cases, are set forth
in USAM 5-15.600, infra, for cases under the supervision of the Land
Acquisition Section; USAM 5-14.310C, infra, for cases under the supervi-
sion of the Indian Resources Section; USAM 5-10.600, infra for cases under
the supervision of the Wildlife and Marine Resources Section; and USAM
5-7.600, infra, for cases under the supervision of the General Litigation
Section.

5-5.220 Settlement Authority of Officers Within the Land and Natural
Resources Division

Certain authority of the Assistant Attorney General to compromise
claims has been delegated to the Deputy Assistant Attorney General and the
Chiefs of the various litigating sections. The most recent such delegation
of authority was effected on October 29, 1976, by Land and Natural Re-
sources Directive No. 7-76. That directive as amended reads as follows:

Section II—AUTHORITY TO COMPROMISE, DISMISS, OR CLOSE CASES

A. Delegation to Deputy Assistant Attorney General

Subject to the limitations imposed by USAM 5-5.240, infra, the
Deputy Assistant Attorney General in the Land and Natural Re-
sources Division is hereby authorized, with respect to matters
assigned to the Land and Natural Resources Division, to accept
or reject offers in compromise of claims against the United
States in which the amount of the proposed settlement does not
exceed $500,000, and of claims in behalf of the United States in
which the gross amount of the original claims does not exceed
$500,000.

B. Delegation to Section Chiefs

Subject to the limitations imposed by Paragraph D of USAM
5-5.240, infra, the Chiefs of the litigating sections of the
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5-5.220 TITLE 5—LAND AND NATURAL RESOURCES DIVISION CHAP. 5

Land and Natural Resources Division are hereby authorized,
with respect to matters assigned to their respective sections,
to accept or reject offers in compromise of claims against the
United States in which the amount of the proposed settlement
does not exceed $300,000, and of the claims in behalf of the
United States in which the gross amount of the original claim

does not exceed $300,000.

5-5.230 Settlement and Dismissal Authority of U.S. Attorneys

Land and Natural Resources Division Directive No. 7-76 (41 Fed.Reg.
53660), as amended authorizes U.S. Attorneys to compromise, close or dis-
miss certain cases. Pertinent portions of the Directive, as amended are as

follows:

Delegations to United States Attorneys

1. Compromise of Land Cases. Subject to the limitations im-
posed by paragraph D of USAM 5-1.640, infra, U.S. Attorneys are
authorized, without the prior approval of the Land and Natural
Resources Division, to accept or reject offers in compromise in
the direct referral land cases listed in subparagraph A-1 of
section I, and in claims against the United States in which the
amount of the proposed settlement does not exceed $200,000, if
the authorized field officer of the interested agency concurs
in writing, except that where the United States is a plaintiff,
a U.S. Attorney may accept an offer without the concurrence of
the field officer if the acceptance is based solely upon the
financial circumstances of the debtor.

2. Compromise of Environmental Cases. Prior delegations of
authority to the U.S. Attorneys to settle any type of case in
which the Department of Justice represents the Environmental
Protection Agency, or the Administrator or any other official
of that Agency, are hereby revoked; all offers in compromise of
such cases shall be submitted to the Assistant Attorney General
of the Land and Natural Resources Division for appropriate
action.

3. Compromise of Wildlife Cases. Subject to the limitations
imposed by this paragraph and section USAM 5-5.240, infra, U.S.
Attorneys are authorized, without prior approval of the Land
and Natural Resources Division, to settle all direct referral
actions relating to wildlife law enforcement. This delegation
of authority to the U.S. Attorneys to settle wildlife import,
export, Airborne Hunting Act, Bald and Golden Eagle Protection
Act, and Wild Horses and Burros Act actions.

4. Compromise of Condemnation Cases.
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a. Subject to the limitations imposed in Paragraph D of
USAM 5-5.220 supra, U.S. Attorneys are hereby autho-
rized, without prior approval of the Land and Natural
Resources Division, to accept or reject offers in compro-
mise of claims against the United States for just compen-
sation in condemnation proceedings in any case in which
the gross amount of the proposed settlement does not
exceed $200,000.

b. When a U.S. Attorney has settled a condemnation pro-
ceeding under the authority conferred upon him/hexr by the
foregoing subparagraph the U.S. Attorney shall promptly
secure the entry of judgment and distribution o©f the
award, and shall take all other steps necessary to dis-
pose of the matter completely. The U.S. Attorney con-
cerned shall also immediately forward to the Department a
report, in the form of a letter or memorandum, bearing
his/her signature or showing his/her personal approval,
stating the action taken and containing an adequate
statement of the reasons therefor. In routine cases, a
form, containing the minimum elements of the required
report, may be used in lieu of a letter or a memorandum.
In any case, special care shall be taken to see that the
report contains a statement as to what the valuation
testimony of the United States would have been if the case
had been tried.

5. Closing or Dismissal of Matters and Cases. Subject to the
limitations imposed in USAM 5-5.240, infra, a direct referral
matter described in Section I may be closed without action by
the U.S. Attorney or, if in court, may be dismissed by him if the
field officer of the interested agency concurs in writing that
it is without merit legally or factually. Except for claims on
behalf of Indian or Indian tribes, the U.S. Attorney may close a
claim without consulting the field office of the interested
agency if he concludes (a) that the cost of collection under the
circumstances would exceed the amount ¢f the claim is uncol-
lectible; c¢laims on behalf of Indian individuals or Indian
tribes may not be closed merely because the cost of collection
might exceed the amount the claim.

5-5.240 Limitations on Delegations

The authority to compromise, close or dismiss cases delegated in USAM
5-5.220 and 5-2,330, supra, may not be exercised when:

A. For any reason, the compromise of a particular claim, as a practical
matter, will control or adversely influence the disposition of other
claims totaling more than the respective amounts designated above;
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B. Because a novel question of law or a question of policy is presented,
or for any other reason, the offer should, in the opinion of the officer or
employee concerned, receive the personal attention of the Assistant Attor-
ney General in charge of the Land and Natural Resources Division; and

C. The agency or agencies involved are opposed to the proposed closing
or dismissal of a case, or acceptance or rejection of the offer in compro-
mise.

If any of the above conditions exist, then the matter shall be submitted
for resolution to the Assistant Attorney General in charge of the Land and
Natural Resources Division.
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5-6.000 THE ENVIRONMENTAL DEFENSE SECTION

5-6.001 Establishment

The Environmental Defense Section was created on July 1, 1981, as part
of a Division reorganization. The predecessor section, the Pollution
Control Section, was abolished on that date.

5-6.100 AREA OF RESPONSIBILITY

5-6.110 General Responsibilities
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