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PURPOSE: To protect the privacy interests and reputation of
persons not charged with any crime but who nonetheless
may be identified in Title III materials and to protect
the integrity and security of ongoing criminal
investigations, care must be exercised not to disclose
publicly or allow the disclosure of Title III materials
following the termination of any Title III
surveillance.

9-7.520 Caution against the unsealing and public use of Title
III applications and intercept information:

When the government terminates a Title III' electronic
surveillance investigation, it must maintain under seal all of
the Title III applications (including affidavits and accompanying
material) that were filed in support of the electronic
surveillance. See 18 U.S.C. § 2518(8)(b).2 The purpose of this

' The Omnibus Crime Control and Safe Streets Act of 1968,
as amended, 18 U.S.C. §§ 2510-2521 (hereinafter, "Title III").

¢ Although 18 U.S.C. 2518(8) (b) refers only to
"applications" and "orders," the Department interprets
"applications" to include the affidavits and any other related
documents filed in a Title III investigation. See In re Grand




sealing requirement is to ensure the integrity of the Title III
materials and to protect the privacy rights of those individuals
implicated in the Title III investigation. See Sen. Report No.
1097, 90th Cong., 2d Sess., reprinted in, 1968 U.S. Code Cong. &
Admin. News 2112, 2193-2194 (hereinafter, "Sen. Report"). The
applications may be unsealed only pursuant to order of court and
only upon a showing of good cause under 18 U.S.C. § 2518(8) (b) or
in the interest of justice under 18 U.S.C. § 2518(8) (d).

Thus, the government attorney should not attach Title III
affidavits or other application material as exhibits to any
search warrant affidavit, complaint, indictment, or trial brief.
The government attorney may, nevertheless, use information from
these materials or the Title III interceptions in documents such
as search warrant affidavits, complaints, indictments, and trial
briefs. See 18 U.S.C. § 2518(8)(a); 18 U.S.C. §§ 2517(1) and
(2); Sen. Report at 2188. 1In using this information, however,
the government attorney must use care not to disclose publicly
information from the Title III affidavits or interceptions that
would either abridge the privacy interests of persons not charged
with any crime or jeopardize ongoing investigations.

When Title III materials are sought by defense counsel or
other persons and the privacy interests of uncharged persons are
implicated by the contents of those materials, the government
attorney should seek a protective order pursuant to Rule
16(d) (1), Fed. R. Crim. P., that will forbid public disclosure of
the contents of the materials. Likewise, a protective order
pursuant to Rule 16(d) (1) should be sought to deny or defer
discovery of those portions of the affidavits and applications
that reveal ongoing investigations where disclosure would
jeopardize the success of any investigation.

Jury Proceedings, 841 F.2d 1048, 1053 n.9 (11th Cir. 1988).
Consequently, it is our policy that supporting affidavits and
related documents be filed and maintained under seal.
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CHAP. 7 UNITED STATES ATTORNEYS' MANUAL 9~-7.012

9-7.000 ELECTRONIC SURVEILLANCE

9-7.010 Purpose and Scope

9-7.011 Introduction

The purpose of this chapter is to provide references to existing and
anticipated material describing the availability and use of electronic
surveillance in two major areas: (1) as an invaluable investigative tool
which is available for use in many federal criminal investigations, and (2)
as highly inculpatory evidence which may be used in any resulting federal
prosecution. Most importantly, this chapter will also set forth those
review/approval processes which must be followed prior to the utilization
of certain types of electronic surveillance. '

9-7.012 Title III Monograph

The Criminal Division is currently drafting a monograph on the legal and
policy concerns relating to the use of the federal electronic surveillance
statutes. These statutes were originally enacted as Title III of the
Omnibus Crime Control and Safe Streets Act of 1968, Pub.L. 90-351, 82 Stat.
197 (June 19, 1968) (''Title III''), and they were substantially amended
and updated as part of the Electronic Communications Privacy Act of 1986,
Pub.L. 99-508, 100 Stat., 1848 (October 21, 1986) (''ECPA'').

The monograph will feature a detailed discussion of the status of elec-
tronic surveillance law, especially regarding how the ECPA has affected
the availability and use of electronic surveillance (e.g., wiretaps,
''bugs,'' clone pagers, pen registers). As an important background note,
prosecutors should be aware that the amendments to Title III incorporated
in the ECPA were enacted by Congress in recognition of recent advancements
in communication and communication-interception technology, and were de-
signed to delineate clearly the permissible bounds of law enforcement's
investigative incursion into these areas. In addressing society's compet-
ing goals of security and privacy, Congress has, through the ECPA, attempt-—-
ed to fashion a workable compromise whereby law enforcement agencies must
obtain the approval of certain high-level Justice Department officials,
then a court order authorizing or approving their proposed action, before
they can utilize certain of the most effective—and intrusive—electronic
surveillance techniques. Newly drafted model forms incorporating these
concepts are to be included in the monograph.

It is the specifics of the review process within the Department of
Justice that the following paragraphs will attempt to clarify and summa-
rize. (Further elaboration on this and related issues will be addressed,
in depth, in the forthcoming monograph, supra.)

A partial legislative history for Title III and the ECPA may be found in
S.Rep. 1097. 90th Cong., 24 Sess., reprinted in 1968 U.S.Code Cong. &
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9-7,012 TITLE 9 CRIMINAL DIVISION CHAP. 7

Ad.News 2112, at 2153 et seqg. {Title 111}, and S.Rep. No. 541, 99th Cong.,
2d Sess., reprinted in 1386 U.S.Code Cong. & Ad.News 3555 et seqg. (ECPA).
Attorneys in the Electronic Surveillance Unit of the Office of Enforcement
Operations, Criminal Division, are available to provide additional assis-
tance concerning both the interpretation of Title III and the review
process necessitated thereunder.

Specifically excluded from the coverage of Title III and the ECPA, as
well as the scope of this discussion of electronic surveillance, are
interceptions to be conducted pursuant to the Foreign Intelligence Sur-
veillance Act, which is codified at 50 U.S.C. § 1801 et seqg. See 18 U.S.C.
§ 2511(2)¥(a)(ii), (2)(e), and (2)(f). Procedures for such interceptions
are addressed elsewhere in the United States Attorneys' Manual.

9-7.100 THE AUTHORIZATION

9-7.110 Authorization of Applications for Interception Orders

As noted supra, Title III includes several review and approval provi-
sions to govern use of the electronic surveillance statutes which were
enacted by Congress as an integral part of the myriad of intended barriers
to law enforcement's full use of electronic surveillance. Title 111 spe-
cifically assigns such review powers to the Attorney General, but allows
for the Attorney General to delegate this authority to a 1ist of high-~level
Justice Department officials. The provisions thereby mandate Department
of Justice scrutiny of proposed applications for many types of electronic
surveillance, such as ''wiretaps'' (to intercept wire communications),
‘'hugs'' (use of microphones surreptitiously installed to intercept oral
communications), and the ''roving interception'' of oral and/or wire com-
munications. Many of these terms are defined in the ''definitions'' provi-
sions of Title IIT: 18 U.S.C. § 2510.

Because of the harsh penalties which are attached to the improper and
unlawful use of electronic surveillance, including criminal, civil, and
administrative penalties, as well as exclusion of the evidence obtained
thereby, it is essential that federal prosecutors understand clearly when
Departmental review is required, and what such a review entails.

Where required, the Department's review process must occur prior to the
submission to the court of an application for interception. Such review
and approval must, in almost all instances, precede the actual intercep-
tion. However, in certain ''emergency'' situations {(addressed infra},
interception may temporarily precede application to the court., In those
instances, the Department’'s authorization must still be obtained prior to
interception, and the application to the court must be submitted within 48
hours of the interception.

Central to an understanding of the core concepts of the legislative
scheme of Title III is an appreciation of the history of this legislation

July 1, 1992
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CHAP. 7 UNITED STATES ATTORNEYS' MANUAL 9-7.110

and Congress's goals in enacting it. While essentially banning the use of
certain electronic surveillance techniques by private citizens in 1968,
Congress excepted law enforcement from this prohibition, but required
compliance with certain explicit preconditions regarding the circum-
stances under which law enforcement's use of electronic surveillance would
be permitted. While many of the limitations on law enforcement power in
this area were enacted in recognition of the strictures as to unlawful
searches and seizures contained in the Fourth Amendment to the U.S. Consti-
tution, see, e.g., Katz v. United States, 389 U.S. 347 (1967}, several of
Title III's provisions are broader and more restrictive, than would other-
wise be required by the U.S. Constitution. See generally 18 U.S.C.
§ 2518{(9) and (10) (Title III's statutory exclusionary rule),

One of the most restrictive of the above provisions, but one mandated by
the Supreme Court's decision in Katz, supra, is the requirement that the
government obtain an order from a court of competent jurisdiction prior to
the utilization of many types of electronic surveillance. For example, the
regquirement that a court order be obtained prior to the interception of
wire and oral communications, required by Katz and set forth at 18 U.S.C.
§ 2516, was originally enacted as part of Title III in 1968. This provision
was broadened as part of the ECPA to include the interception of electronic
communications {e.g., messages transmitted to digital display paging de-
vices and to and from ''fax'' machines}. Also as part of the ECPA, Congress
included ''pen registers'' as a form of electronic surveillance that re-
quires a court order prior to utilization, but such action was clearly not
mandated by the Supreme Court's interpretation of ''search'' as used in the
Fourth Amendment. Compare Smith v. Maryland, 442 U.S. 735 (1979), with 18
U.S.C. § 3121 et seq.

The application must provide sufficient facts for the court to conclude
the following:

(1) that probable cause exists that certain listed persons have
committed, are committing, or will commit offenses which are
proper predicates for the specific type of electronic surveil~
lance. (Where the interception of wire or oral communications
is requested, the predicate offenses are listed in 18 U.S.C.
§ 2516(1); where the interception of electronic communications
is requested, any federal felony offense may properly serve as
a predicate offense, as provided in 18 U.S.C. § 2516(3));

{2) that probable cause exists that all or some of the above
perscons have used, are using, or will use a targeted facility or
targeted premises in connection with the commission of the
above offenses; and

{3) that probable cause exists that the targeted facility (for
wire or electronic interception) or targeted premises (for

July 1, 1992
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9-7.110 TITLE 9—CRIMINAL DIVISION CHAP, 7

oral interception) has been used, is being used, or will be used
in connection with the above coffenses.

In addition, the application must contain: a complete statement as to
other investigative procedures that have been tried and failed, or reason-
ably appear unlikely to succeed if tried, or which would be too dangerous to
employ, and a complete statement of all other applications for electronic
surveillance involving the persons, facilities, or premises which are the
subject of the current application.

In drafting the affidavit in support of the government's application—
which normally provides the factual basis for the statements contained in
the application, supra-—care should be taken to avoid unsupported state-
ments of opinicns and conclusions. In addition, it is important that the
affidavit set forth underlying circumstances and the factors which give
intrinsic reliability to the facts established by the affidavit, and,
especially, to the reliability and accuracy of any information provided by
informants.

Congress has also mandated, prior to the application to a court for an
order authorizing the interception of wire and/or oral communications,
that the Attorney General, Deputy Attorney General, or Associate Attorney
General review-and approve where sufficient—such applications to the
federal judiciary. 18 U.S.C. § 2516(1). Title III (as modified by the
ECPA} permits the Attorney General to delegate this review function to any
Assistant Attorney General, any Acting Assistant Attorney General, or any
Deputy Assistant Attorney General of the Criminal Division. See 18 U.S.C.
§ 2516(1). As of Attorney General Order No. 1162-86 of December 12, 1986,
the Attorney General had specifically designated the Assistant Attorney
General (or Acting Assistant Attorney General) in charge of the Criminal
Division and any Deputy Assistant Attorney General of the Criminal Divi-
sion to act in his stead in these matters. Although the ECPA has instituted
a requirement that a court order be obtained prior to the installationof a
‘'pen register'' or ''trap and trace device,'"' see 18 U.S.C. § 3121 et seq.,
the requirement for prior Department authorization has not been mandated
by the statute and is, therefore, not applicable to applications for such
orders.

Important note: Although Title III {(as amended by the ECPA) provides
that any '‘'attorney for the Government'' (as defined in Federal Rule of
Criminal Procedure 54(c)) may authorize an application for the intercep-
tion of electronic communications as to any federal felony, and no Depart-
ment review is explicitly mandated, the Department of Justice, in its
efforts to ensure enactment of this provision, agreed with Congress to also
review applications for the interception of electronic communications for
the three-year period beginning with the enactment of the ECPA on October
21, 1986. See S.Rep. No. 541, 99th Cong., 2d Sess. 28, reprinted in 1986
U.S5.Code Cong. & Ad.News 3582.

July 1, 1992
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CHAP. 7 UNITED STATES ATTORNEYS' MANUAL 9-7.112

9-7.111 '’‘Roving Interception''

In another major revision to Title III enacted as part of the ECPA,
Congress has authorized applications for the ''roving interception'' of
wire and/or oral communications. As to the interception of oral communica~-
tions, such applications may be made without specifying the location(s) of
the interception when it can be shown that it is not practical to specify
such location. An application for the interception of wire communications
without specifying the facility or facilities to be targeted may be made in
those instances where it can be shown that the subject or subjects of the
interception have demonstrated a purpose to thwart interception by chang-
ing facilities. In instances where roving interception is to be reguested,
the Department's review must be conducted by the Attorney General, the
Deputy Attorney General, the Associate Attorney General, an Assistant
Attorney General, or an Acting Assistant Attorney General. See 18 U.S.C.
§ 2518(11). See also S.Rep. No. 541, supra, at 32, 1986 U.S.Code Cong. &
Ad.News, at 3586. These latter categories have been further restricted by
the Attorney General's order, supra, and thus applications for roving
interception may only be authorized by the Assistant Attorney General (or
Acting Assistant Attorney General) in charge of the Criminal Division.

9-7.112 Emergency Interception/Authorization

Since its enactment in 1968, Title III has contained a provision which
authorizes the emergency interception of wire or oral communications. 18
U.S.C. § 2518(7). As amended by the ECPA, this provision allows an investi-
gative or law enforcement officer to intercept wire, oral, or electronic
communications before a court order authorizing such interception can be
obtained where such officer is specially designated, prior to the inter-
ception, by the Attorney General, Deputy Attorney General, or Associate
Attorney General and where an emergency situation exists that involves (1)
immediate danger of death or serious bodily injury to any person, (2)
conspiratorial activities threatening the national security interest, or
(3) conspiratorial activities characteristic of organized crime. The
statute requires that grounds must exist under which an order could be
entered to authorize the interception and that an application be made
within 48 hours after the interception has occurred or begins to occur. If
a court order is obtained within that time frame, the interception may
continue as ordered. If the application is denied, or in any other case
where the interception is terminated without an order having been issued
{({e.g., when the communication sought is first obtained pursuant to such
emergency interception), ''the contents of any wire, oral, or electronic
communication intercepted shall be treated as having been obtained in
viclation of [Title III], and an inventory shall be served as provided for
in {18 U.S.C. § 2518(8)(d) ] on the person named in the application.'' 18
U.s.C. § 2517.

July 1, 1992
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9-7.113 TITLE 9—CRIMINAL DIVISION CHAP. 7

9~-7.113 FPormat for Authorization Request

In all of the above instances where Justice Department review of a
proposed application for electronic surveillance is mandated, the Elec-
tronic Surveillance Unit of the Criminal Division's Office of Enforcement
Operations will conduct the initial review of the attendant pleadings,
which are composed of: (1) the affidavit of an ''‘investigative or law
enforcement officer'' of the United States who is empowered by law to
conduct investigations of, or to make arrests for, offenses enumerated in
18 U.S.C. § 2516 (which, for any application involving the interception of
electronic communications, includes any federal felony offense), with
such affidavit setting forth the facts of the investigation that establish
the basis for those probable cause (and other) statements required by Title
III to be included in the application, as described in more detall supra;
{2) the application by any United States Attorney or his/her Assistant, or
any other attorney authorized by law to prosecute or participate in the
prosecution of offenses enumerated in 18 U,S.C. § 2516, providing the basis
for the court's signing of an order authorizing, or approving, the request-
ed interception of wire, oral, and/or electronic communications; and (3) a
set of orders to be signed by the court authorizing the government to
intercept, or approving the interception of, the wire, oral, and/or elec-
tronic communications which are the subject of the application, including
appropriate redacted orders to be served on any relevant providers of
''electronic communication service'' (defined in 18 U.S.C. § 2510(15}).

The above pleadings should be transmitted by the most expeditious means
possible to the Office of Enforcement Operations. When the U.S. Mails are
to be utilized, the package should be addressed to Post Office Box 7600, Ben
Franklin Station, Washington, D.C. 20044-7600. If one of the over-
night/express services is to be utilized, please address the package to OEO
at room 2229 of the Department of Justice, 10th Street and Constitution
Avenue, Washington, D.C. 20530. Prior tomailing, OEO should be contacted
at FIS (commercial area code 202) 633-2869 (Electronic Surveillance Unit)
or 633-3684 (main OEQ office) to notify the Department that the material
should be expected.

In emergency situations, or otherwise where time is of the essence, the
above material should be sent to OEO via ''fax'' machine. OEO's ''fax''!
number is FTS (commercial area code 202) 786-3733. Please contact OCEO
prior to transmitting via '‘fax.'' It is important that the affidavit be
transmitted first, because that document is necessary for OEO to begin the
preparation of the documents necessary for Department authorization.

It should be noted that OEC cannot forward a request for authorization
to an appropriate Department official for review and approval unless and
until a formal, written request for authorization is received from the head
of the investigative agency conducting the investigation. Because of the
time normally necessary for the federal investigative agencies to complete
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CHAP. 7 UNITED STATES ATTORNEYS' MANUAL 9-7.201

their internal review and recommendation process, at least one week should
be allowed for such process. The involved prosecutor(s) should make sure
that the involved group supervisor, case agent, or other agent is in
contact with that person’'s agency headquarters in Washington, D.C., as far
in advance as possible so that any problems with the pleadings or the
underlying investigation can be resolved as expeditiously as possible.

9-7.114 Authorization to Intercept Electronic Communications

The Electronic Communications Act of 1986 added ''electronic communica-
tions'' to the type of communications, in addition to oral and wire, whose
interception is regulated by Title III of the Omnibus Crime Control and
Safe Streets Act of 1968. The types of electronic communications that are
most commonly the subject of Title III applications are those occurring
over digital display paging devices. Interception over these devices is
usually accomplished through the use of duplicate or ''clone'’ pagers, and
applications for this type of interception must comply with the require-
ments set forth in 18 U.S.C. § 2510, et seg. Unlike applications to inter-
cept oral or wire communications, Section 2516(3) provides that any attor-
ney for the government may authorize an application to be made to intercept
electronic communications. By agreement with Congress, however, prior
Department approval has heretofore been required for all applications to
conduct interceptions of electronic communications. As of February 1,
1991, an exception will be made for electronic communications intercepted
over digital display pagers. After that date, applications involving
digital display pagers may be authorized by a United States Attorney. This
exception will apply only to interceptions involving digital display pag-
ers, the most commonly targeted type of electronic communications. De-
partment approval will continue to be required as a prerequisite to £iling
an application for an interception order targeting any other form of
electronic communications (e.g., a facsimile transmission, teletype com-
munications, electronic mail or computer transmission). Questions or
requests for assistance may be directed to the Criminal Division's Elec-
tronic Surveillance Unit at (202) 514-2869 or FTS 368-2869.

9-7.200 VIDEO SURVEILLANCE
9-7.201 Introduction

Video surveillance—the use of closed circuit television (CCTV) to con-
duct a visual surveillance of a person or place—is not covered by Title III
of the Omnibus Crime Control and Safe Streets Act of 1968 or by the Elec-
tronic Communications Privacy Act of 1986, both of which are discussed in
detail supra. Moreover, video surveillance, as it is being used more and
more to supplement physical surveillance in federal investigations, is an
area of the law where there is minimal caselaw to provide guidance. 1In
order to ensure compliance with the provisions of the Fourth Amendment—to
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9-7.201 TITLE 9—CRIMINAL DIVISION CHAP., 7

the extent that video surveillance is considered a '‘search''—the Depart-
ment has promulgated guidelines governing the use of such surveillance.
These guidelines incorporate those constitutional restrictions which have
been recognized as relating to video surveillance, particularly as decided
by the courts of appeals in United States v. Torres, 751 F.2d 875 (7th
Cir.1986), United States v. Biasucci, 786 F.2d4 504 (24 Cir.1986), and
United States v. Cuevas-Sanchez, 821 F.2d 248 (5th Cir.1987), Although
these decisions have been taken into account in the drafting of the guide-
lines, prosecutors are advised to review thege decisgions in conjunction
with the Department guidelines prior to use of this surveillance tech-
nique.

Prosecutors are also advised that any video (or other visual) surveil-
lance providing ''enhanced'' viewing (including magnification and infra-
red/nightscope capabilities) must be utilized in a manner consistent with
applicable caselaw in addition to complying with the requirements set
forth herein.

9-7.210 Authorization for Use of Video Surveillance Where There is No
Apparent Reasonable Expectation of Privacy

Pursuant to Department of Justice Order No. 985-82, dated August 6,
1982, certain officials of the Criminal Division have been delegated au-
thority to review and evaluate requests by any component of the Department
of Justice for the requesting component to engage in video surveillance
{CCTV) for law enforcement purposes. This authority, which was delegated
to: the Assistant Attorney General, any Deputy Assistant Attorney General,
and the Director and Associate Director of the Office of Enforcement
Operations, encompasses every use of television surveillance for law en-
forcement purposes except the use of such surveillance in a non-search
context, i.e., to record events in public places or places to which the
public has unrestricted access and where camera equipment c¢an be installed
in such places or in areas to which investigators have lawful access,
thereby comportinyg with the ''plain view'' exception to the Fourth Amend-
ment. The heads of investigative agencies are directed to ensure that any
such video surveillance of ''public places'' is conducted in a proper
manner., ‘''Public places'' include such areas as open fields, public
streets, and public parking lots. Places in which the public has unre-
stricted access include such places as public hallways in buildings.

Pursuant to the Department's guidelines, the Director or Associate
Director of the Office of Enforcement Operations may review and approve
video surveillance requests in those instances where no intrusion on a
person's legitimate privacy rights appears to be involved. The most common
such situation exists when a person provides his consent to the presence of
the camera, and such person will be present at all times. Without such a
consenting party, and where justifiable expectations of privacy seem to
exist, such as in a private office or residence, the Criminal Division
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CHAP. 7 UNITED STATES ATTORNEYS' MANUAL 9-7.220

takes the position that use of video surveillance may be considered as
equivalent to a ''search'’ and, as set forth in the introduction and in the
following section, requires judicial authorization.

The guidelines also provide that in an emergency situation, such as
where a video surveillance request cannot be delivered to the Director of
the Office of Enforcement Operations at least 48 hours before the proposed
use of such surveillance, authorization may be given by the head of the
responsible Department of Justice investigative agency or his designee.
In such case, the investigative agency shall give written notification to
OEQ no later than five working days after the authorization by the agency
head, and such notification shall describe the circumstances which gave
rise to such use, including the nature of the emergency, the need for
expeditious action, and a description of the investigation being conducted
particularly describing the subject(s) of the investigation and the method
of utilization of the video surveillance.

9-7.220 Video Surveillance Where There is a Reasonable Expectation of
Privacy

As set forth in the Department's guidelines, the Criminal Division takes
the position that the use of video surveillance in a situation where an
individual has a constitutionally protected expectation of privacy con-
stitutes a ''search'' and requires judicial authorization. Because there
is no federal statute that relates directly to video surveillance, the
legal requirement for a court order authorizing such surveillance, as well
as the court's authority to order such surveillance, were somewhat specu-
lative prior to the opinions of the Seventh Circuit (Torres), Second
Circuit (Biasucci), and Fifth Circuit {(Cuevas-Sanchez), cited supra.
These decisions are the leading cases in this area and should be consulted
whenever video surveillance is considered in situations where the Fourth
Amendment is implicated.

Although the provisions of Title III and the ECPA were not specifically
made applicable to video surveillance, the above decisions indicate that
the minimum constitutional standards for electronic surveillance—imple-
menting the Fourth Amendment's requirements of particularity and mini-
mization—as set forth in Katz v. United States, 389 U.S. 347 (1967}, must
be satisfied. Under the above courts of appeals decisions, the four provi-
sions that must be satisfied before an order authorizing video surveil-
lance may issue are the following: (1) the application must contain a
showing that normal investigative procedures have been tried and have
failed, reasonably appear unlikely to succeed if tried, or are too danger-
ous to employ; (2} the application must provide a particulariged descrip-
tion of the type(s) of visual communications and/or activities sought to be
intercepted, and a statement of the particular offense(s) to which the
visual communications/activities relate; (3) the interception period ap-
plied for (or authorized) may not be longer than that necessary to achieve
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8-7.220 TITLE 9-CRIMINAL DIVISICHN CHAP. 7

the objective(s) of the authorization, nor in any event longer than 30
days; and (4) the interception must be conducted in such a way as to
minimize the interception of visual communications, i.e., video images,
which are not relevant and, therefore, should not be the subject of law
enforcement interception.

9-~7.230 Court Authorization

When court authorization for video surveillance is deemed necessary, it
should be obtained by way of an application and order premised on Rules
41(b) and 57 of the Federal Rules of Criminal Procedure and the All Writs
Act (28 U.S.C. §1651). The application and order should be based on an
affidavit that establishes probable cause to believe that evidence of a
federal crime will be obtained by the surveillance. In addition to comply-
ing with the four provisions set forth in USAM 9-7.220, the application/or-
der should include a particularized description of the premises to be
surveilled and the names of the persons to be surveilled, if known, as well
as a statement indicating the steps to be taken to ensure that the surveil-
lance will be minimized in order to effectuate only the purposes for which
the order is to be issued.

The video surveillance order should not be incorporated into an order
for electronic surveillance pursuant to 18 U.S.C. § 2518. In the event that
the video surveillance order is being filed in conjunction with an elec-
tronic surveillance order, the affidavit used in support of the latter may,
where appropriate, be used in support of the separate video surveillance
order. However, Department policy requires that the video surveillance
order be separate from the Title III order.

9-7.300 CONSENSUAL MONITORING
9-~7.301 General Use

Section 2511(2)(c) of Title 18 provides that ''It shall not be unlawful
under this chapter for a person acting under color of law to intercept a
wire, oral, or electronic communication, where such person is a party to
the communication or one of the parties to the communication has given
prior consent to such interception . . .'' See United States v. White, 401
U.S. 745 (1971). As such consensual interceptions need not be made under
Title III procedures, interception orders under Section 2518 are not
available and should not be sought in cases falling within Section 2511(c¢).

The Fourth Amendment to the U.S. Constitution, Title III of the Omnibus
Crime Control and Safe Streets Act of 1968, as amended by the Electronic
Communications Privacy Act of 1986 (18 U.S.C. § 2510, et seqg.), and the
Foreign Intelligence Surveillance Act of 1978 (50 U.S.C. § 1801, et seq.)
permit government agents, acting with the consent of a party to a communi-
cation, to engage in warrantless interceptions of telephone communica~
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tions, as well as oral and electronic communications. United States v.
White, supra; United States v. Caceres, 440 U.S. 741 (1979). Similarly,
Title III, by its definition of oral communications, permits federal
agents to engage in warrantless interceptions of oral communications when
the communicating parties have no justifiable expectation of privacy.!
Since such interception techniques are particularly effective and reli-
able, the Department of Justice encourages their use by federal agents for
the purpose of gathering evidence of violations of federal law, protecting
the safety of informants and undercover law enforcement agents, or ful-
filling other compelling needs. While these technigques are lawful and
helpful, their use in investigations is frequently sensitive, so they must
remain the subject of careful self-regulation by the agencies employing
them.

The Department has developed guidelines for the investigative use of
consensual monitoring. The guidelines do not apply to consensual monitor-
ing of telephone conversations or radio transmissions. It was left to the
enforcement agencies to develop adequate internal guidelines for the use
of those aspects of this investigative tool. The following guidelines
cover the investigative use of devices which intercept and record certain
consensual verbal conversations where a body transmitter or recorder or a
fixed location transmitter or recorder is used during a face-to-face con-
versation. In certain specified sensitive situations, under the regula-
tions, the agencies must obtain advance written authorization from the
Department of Justice. The guidelines on consensual monitoring set forth
in the Attorney General's Memorandum of November 7, 1983, on that subject
are as follows:

9-7.302 Procedures for Lawful, Warrantless Interceptions of Verbal Commu-
nications

I. DEFINITIONS

As used in this Memorandum, the term '‘agency'' means all of the Execu-
tive Branch departments and agencies and specifically includes United
States Attorneys' offices which utilize their own investigators and the
Offices of the Inspectors General.

As used in this Memorandum, the term '‘'interception'' means the aural
acquisition of verbal communications by use of an electronic, mechanical,
or other device. Cf. 18 U.S.C. § 2510(4).

As used in this Memorandum, the term ''public official'' means an offi-
cial of any public entity of government, including special districts as
well as all federal, state, county and municipal governmental units.

1 Section 25106(2) of Title 18. No similar exception is contained in the definition of wire
communications and, therefore, the nonconsensual interception of wire communications violates
18 U.8.C. § 2511, regardless of the communicating parties' expectation of privacy, unless the
interceptor complies with the court authorization procedures of Title III or with the provisions
of the Foreign Intelligence Surveillance Act of 1978.
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II. NEED FOR WRITTEN AUTHORIZATION

A. Investigations Where Written Department of Justice Approval is
Required

A request for authorization to intercept a verbal communica-
tion without the consent of all parties to the communication
must be sent for approval to the Director of the Cffice of
Enforcement Operations, Criminal Division, Department of Jus-
tice, when it is known that:

(1) The interception relates to an investigation of a
member of Congress, a federal judge, a member of the
Executive Branch at Executive Level IV, or above, or a
person who has served in such capacity within the previ-
ous two years;

{2) The interception relates to an investigation of any
public official and the offense investigated is one in-
volving bribery, conflict of interest, or extortion re-
lating to the performance of his or her official duties;

(3) The interception relates to an investigation of a
federal law enforcement official;

{4) The consenting or nonconsenting person is a member of
the diplomatic corps of a foreign country:;

{(5) The consenting or nonconsenting person is or has been
a member of the Witness Security Program and that fact is
known to the agency involved or its officers:

{(6) The consenting or nonconsenting person is in the cus-
tody of the Bureau of Prisons or the United States Mar-
shals Service; or

(7) The Attorney General, Deputy Attorney General, Asso-
ciate Attorney General, Assistant Attorney General for
the Criminal Division, or the United States Attorney in
the district where an investigation is being conducted
has requested the investigating agency to obtain prior
written consent for making a consensual interception in a
specific investigation.

B. Investigations Where Written Department of Justice Approval is
Not Required

In all other cases approval of consensual surveillances will be
in accordance with the procedures set forth in Part V below.

C. Interceptions Not Within Scope of Memorandum
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III.

Even if the interception falls within one of the seven catego~-
ries above, the procedures and rules do not apply to:

{1) Extraterritorial interceptions;

(2) Foreign intelligence interceptions, including in-
terceptions pursuant to the Foreign Intelligence Sur-
veillance Act of 1978 (50 U.S.C. § 1801, et seq.) [Refer
to FISA procedures];

{3) Interceptions pursuant to the court-authorization
procedures of Title IIT of the Omnibus Crime Control and
Safe Streets Act of 1968 as amended by the Electronic
Communications Privacy Act of 1986 (18 U.S.C. § 2510, et
seqg.) [Refer to Title III auvthorization procedures];

{4) Routine Bureau of Prisons interceptions of verbal
communications which are not attended by a justifiable
expectation of privacy;

(5) [Consensuall interceptions of radio communications;
and

(6) [Consensual] -interceptions of telephone communica-
tions.

AUTHORIZATION PROCEDURES AND RULES

A. Required Information

Where a request to DOJ is required, as set forth in the above
paragraphs, the following information must be set forth on any
request to intercept a verbal communication without the con-
sent of all parties to the communication:

(1) Reasons for the Interception. The request must con-
tain a reasonably detailed statement of the background
and need for the interception.

(2) Offensel[s]. If an interception is for investigative
purposes, the request must include a citation to the
principal criminal statute{s] involved.

(3) Danger. If an interception is for protection pur-
poses, the request must explain the danger to the con-
senting party or other persons.

(4) Location of Devices. The request must state where
the interception device will be hidden, i.e., on the
person, in personal effects, or in a fixed location.
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(5) Location of Interception. The request must specify
the location and primary Jjudicial district where the
interception will take place. An interception authori-
zation is not restricted to the original district. How-
ever, if the location of an interception changes, notice
should be promptly given to the approving official. The
record maintained on the request should reflect the loca-
tion change.

(6) Time. The request must state the length of time need-
ed for the interception. Initially, an authorization may
be granted for up to thirty days from the day the inter-
ception is scheduled to begin. If there is need for
continued interception, extensions for periods of up to
thirty days may be granted. In special cases (e.g.,
''fencing'' operations run by law enforcement agents),
authorization for up to sixty days may be granted with
similar extensions.

(7) Names. The request must give the names of persons, if
known, whose communications the department or agency ex-
pects to intercept and the relation of such persons to the
matter under investigation or to the need for the inter-
ception.

(8) Trial Attorney Approval. The request must state that
the facts of the surveillance have been discussed with
the United States Attorney, an Assistant United States
Attorney, an Organized Crime Strike Force Attorney for
the district in which the surveillance will occur, or any
previously designated Department of Justice attorney for
a particular investigation, and that such attorney has
stated that the surveillance is appropriate under this
Order. sSuch statement may be made orally.

{9) Renewals. A request for renewal authority to inter-
cept verbal communications must contain all the informa-
tion required for an initial request. The renewal re-
quest must also refer to all previous authorizations and
explain why an additional authorization is needed.

B. Verbal Requests

Unless a request is of an emergency nature, it must be in
written form and contain all of the information set forth
above. Emergency (for example, telephonic) requests in cases
in which written Department of Justice approval is required may
be made to the Director or Associate Director of the Office of
Enforcement Operations and should then be reduced to writing
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and submitted to the appropriate headquarters official as soon
as possible after authorization has been obtained. An appro-
priate headquarters filing system is to be maintained for sur-
veillance requests which have been received and approved in
this manner. These verbal requests must include all the infor-
mation required for any regular written requests as set forth
above.

C. Authorization

Authority to engage in a consensual interception in situations
set forth in Part II, A above may be given by the Attorney
General, the Deputy Attorney General, the Associate Attorney
General, the Assistant Attorney General in charge of the Crimi-
nal Division, a Deputy Assistant Attorney General in the Crimi-
nal Division, or the Director or Associate Director of the
Criminal Division's Office of Enforcement Operations.

D. Emergency Interceptions

If an emergency situation requires a consensual interception
during non-working hours at the Department of Justice, the
authorization may be given by the head of the responsible
department or agency, or his or her designee. Such department
or agency must then notify the Office of Enforcement Operations
not later than five working days after the emergency authoriza-
tion. The notification shall explain the emergency and shall
contain all other items required for a non-emergency request
for authorization as set forth in Part 111, A above.

IV. SPECIAL LIMITATIONS

A. Consensual Interceptions

When a communicating party consents to the interception of his
or her verbal communications, the device may be concealed on
his or her person, in personal effects, or in a fixed location.
Each department and agency engaging in such consensual inter-
ceptions must ensure that the consenting party will be present
at all times when the device is operating. In addition, each
department and agency must ensure: (1) that no agent or person
cooperating with the department or agency trespasses while
installing a device in a fixed location, and (2) that as long as
the device is installed in the fixed location, the premises
remain under the control of the government or of the consenting
party. See United States v, Padilla, 520 P.2d4 526 (lst Cir.
1975).

B. Non-Consensual, Non-Private Interceptions
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The interceptions of verbal, non-wire communications when no
party to the communication has consented and when no party has a
justifiable expectation of privacy? must be conducted under
tightly controlled circumstances. Each department or agency
must ensure that no communication of any party who has a justi-
fiable expectation of privacy is intercepted.

V. CONSENSUAL INTERCEPTIONS WHERE NO WRITTEN APPROVAL REQUIRED

Each agency must continue to maintain internal procedures for
supervising, monitoring, and approving all consensual inter-
ceptions of verbal communications. Approval for a consensual
interception must come from the head of the agency or his/her
designee. Any designee should be a high-ranking supervisory
official at headquarters level. Prior to receiving approval
for a consensual interception from the head of the agency or
his/her designee, a representative of the agency must contact
the United States Attorney, an Assistant United States Attor-
ney, an Organized Crime Strike Force attorney in the district
where the interception is to occur, or any previously designat-
ed Department of Justice attorney for a particular investiga-
tion. Final authorization may be obtained verbally from the
attorney so contacted. The attorney, in giving final authori-
zation, will determine both the legality and propriety of the
interception in question.

Each department or agency shall establish procedures for emer-
gency authorizations consistent with the requirements of Part
IITI, D above, with a follow-up verbal Department of Justice
attcrney authorization.

Records are to be maintained for each interception. These
records are to include the information set forth in items 1
through 8 of Part III, A above.

VI. REPORTS

The head of each department or agency, or his or her designee,
shall make quarterly reports summarizing the results of inter-
ceptions authorized pursuant to this Memorandum. The report
shall contain the following information broken down by offense
or reason for interception: the number of requests for autho-
rization, the number of emergency authorizations, the number
of times that the interceptions provided information which
corroborated or assisted in corroborating the allegation or
suspicion, and the number of authorizations not used. The

2 For example, burglars, while committing a burglary, have no justifiable expectation of
privacy. Cf. United States v. Pui Kan Lam, 483 F.24 1202 {2d Cir.1973), cert. denied, 415 U.S.
984 (1974).

July 1, 1992
16



CHAP. 7 UNITED STATES ATTORNEYS' MANUAL 9-7.410

quarterly reports shall be submitted in January, April, July
and October of each year to the Office of Enforcement Opera-
tions in the Criminal Division.

In October of each year, each department or agency shall submit
to the Attorney General an inventory of all devices which are
intended for the surreptitious interception of telephone or
verbal, non-wire communications, including devices used to
intercept communications pursuant to the warrant provisions of
Title III of the Omnibus Crime Control and Safe Streets Act of
1968 as amended by the Electronic Communications Privacy Act of
1986.

VII. GENERAL LIMITATIONS

This Memorandum relates solely to the subject of consensual
interception of verbal communications except where otherwise
indicated. This Memorandum does not alter or supersede any
current policies or directives relating to the subject of ob~-
taining necessary approval for engaging in nonconsensual in-
terception.

9-7.400 DEFENDANT OVERHEARINGS AND ATTORNEY OVERHEARINGS WIRETAP MOTIONS

In response to a defendant's motion or discovery request, the government
should ask the court to require the defendant to provide descriptive
biographical data and a specific time period for the survey in order to
assist government agencies in making an accurate and expeditious check. It
is important to keep in mind that it is the province of either the court or
the defendant to set a time period to be searched; not the government's.
Unless the government makes no attempt to limit the time of the search or is
unsuccessful in persuading the court or the defendant to do so, the search
conducted will encompass the present date to as far back as records exist.
This is a very costly and time consuming process which we should attempt to
avoid by procuring a narrow time limit for the search.

9-7.410 Defendant Overhearings

Generally, when a defendant alleges he/she had been overheard, the
government has an obligation to conduct a search of the appropriate agen-
cies and to affirm or deny the claim pursuant te the provisions of 18 U.S.C.
§ 3504. This search is initiated at the request of the U.S. Attorney to the
Office of Enforcement Operations of the Criminal Division and the results
of the check are reported to that office. The agencies which should be
canvassed in most instances are:

1. The United States Secret Service;

2. The Bureau of Alcochol, Tobacco and Firearms:
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3, The United States Customs Service;

4. The United States Postal Service;

5. The Internal Revenue Service;

6. The Drug Enforcement Administration; and
7. The Federal Bureau of Investigation.

Other appropriate agencies will be canvassed depending on whether the
court has ordered additional agencies searched or whether the nature of the
charges would make it appropriate to conduct a search.

Pursuant to 26 U.5.C. § 6103(c), the Internal Revenue Service requires
the written consent of the taxpayer before any information concerning that
taxpaver is released in a non-tax case. Therefore, if a search of the
Internal Revenue Service is to be undertaken, the request must be accompa-
nied by a motion signed by either the taxpayer or his/her counsel. If a
waiver indicating the taxpayer's consent is submitted, the taxpayer him-
self/herself must sign that document. In multi-party cases an indication
of consent from each party is required.

Although ''mere assertion'' has generally been sufficient to raise a
claim under 18 U.S.C. § 3504, see In re Evans, 452 F.2d4 1239, 1247 (D.C.Cir.
1971), cert. denied, 408 U.S. 930, there is some indication that courts are
beginning to raise the threshold.

The Pifth Circuit held in United States v. Tucker, 526 F.24 279, 282 (5th
Cir.1976), cert. denied, 425 U.S. 935, that a claim surveillance '‘may have
taken place'' was not sufficient; a positive statement that unlawful
surveillance had taken place was required. See also, Inre Millow, 529 F.24
770, 774~775 (24 Cir.1976) (lacks any colorable basis, objection should be
raised to the search on that ground).

Further, many courts have adopted the view that the government's re-
sponse must be measured against the specificity of the allegations of
unlawful electronic surveillance and the strength of the support of these
allegations. See United States v. Gardner, 611 F.2d 770 (9th Cir.1980); In
re Brummitt, 613 F.2d 62 {5th Cir.1980), cert. denied, 447 U.S. 907; and,
United States v. Alvillar, 575 ¥F.2d4 1316 (10th Cir.1978).

The identifying information which should be included with an Electronic
Surveillance (Elsur) request consists of the full name of the subject to be
checked, all known aliases used by that individual, date and place of
birth, race, sex, social security number, and an FBI number if one 1is
available. The time period for which the check is to be performed and all
addresses and phone numbers, both residential and commercial, in which the
subject had a proprietary interest during that period, should also be
included.

July 1, 1992
18



CHAP. 7 UNITED STATES ATTORNEYS' MANUAL 9-7.420

Elsur requests should be made at the earliest opportunity in order to
give the agencies involved sufficient time to conduct a thorough and
accurate search. The average time needed to conduct the search is 6-8
weeks. In your written request to conduct an 18 U.S.C. § 3504 search,
please include all necessary identifying information, a list of agencies
to be surveyed other than the normal seven listed above, the time period of
the search, the citations of the statutes involved in the investigation or
charged in the indictment, your deadlines, and a copy of the subject's
signed motion or waiver. A specific exception to the government's obli-
gation to search has been recognized where there is an inherent impossibil-
ity that the evidence to be offered could be the fruits of an illegal
surveillance. For example, in In re Dellinger, 357 F.Supp. 949, 958-61
(N.D.I11.1973), the charge was contempt of court and the evidence to be
offered was a trial transcript. Since there was no possibility that the
trial transcript could have resulted in any way from an illegal surveil-
Jance, the court held that 18 U.S.C. § 3504 did not apply. Should any of
your cases involve evidence that could not possibly be obtained as the
result of electronic surveillance, you should object, preliminarily, to
conducting the search for defendant overhearings on that ground.

Even if the answers of the appropriate agencies are negative, the re-
sponse to the 18 U.S.C. § 3504 motion should not be made in the absolute to
the effect that defendant has never been overheard. The records or indices
maintained by the agencies would not necessarily disclose all overhearings
but only those which have been identified and catalogued. Accordingly, if
the result of the search is negative, the response should state that the
search of the appropriate records or indices fails to reveal any over-
hearing of the defendant.

I1f the search reveals that the defendant has been overheard, the follow-
ing procedure shall be employed by the agency conducting the search in
determining who should be notified of the electronic surveillance. All
non-classified overhearings or oral acquisitions initiated and conducted
in connection with an investigation of criminal activity are reported to
the Office of Enforcement Operations. That office will in turn apprise the
U.S. Attorney of the results of the electronic surveillance search as
reported by each agency. If the agency conducting the search determines
that the electronic surveillance is classified, it will report that over-
hearing to the General Litigation and Legal Advice Section of the Criminal
Division, which will prepare the necessary response, supporting memoran-
dum and affidavits so that the court can make an in camera determination of
the legality of the overhearing.

9-7.420 Attorney Overhearings

Overhearings of attorneys and defense counsel staff involve Sixth,
rather than Fourth Amendment rights, and should be handled somewhat dif-
ferently.
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Although there is always an obligation to complete voluntary disclosure
to the court when an overhearing of the defense staff concerning a trial is
discovered, the Department is under no obligation to conduct a search for
such overhearings, absent a showing that conversations relating to the
conduct of the defense may have been overheard. In Black v. United States,
385 U.S. 26 (1966), and O'Brien v. United States, 386 U.S. 345 (1967), the
United States recognized its affirmative obligation to bring to a court's
attention any overhearings of which it was aware which relate to the
defendant's case whether or not a demand is made for such overhearings. See
Dellinger, supra, at 957. You must inform the court of all overhearings of
defendant's attorneys of which you are aware in each case you prosecute. In
short, a ''mere asserticn'' is insufficient to trigger an obligation to
conduct a search for Sixth Amendment overhearings. Instead, some minimum
showing is required before a search must be undertaken.

The reason for this difference is that a defendant's Sixth Amendment
rights are not implicated when his/her attorney is overheard unless the
conversations overheard are relevant to the representation of the particu-
lar client in the matter at hand. See United States v. Union Nacional de
Trabajadores, 576 F.2d 388, 394 (1lst Cir.1978); United States v. Vielguth,
502 F.2d4 1257, 1260 (9th Cir.1974).

An example of the minimum showing required before the government must
respond to a claim that counsel had been overheard is found in United States
v. Alter, 482 F.2d 1016, 1026 {9th Cir.1973)}, which held that the claimant
at least show by affidavit:

(1) The specific facts which reasonably lead the affiant to
believe that named counsel for the named (defendant) has been
subjected to electronic surveillance;

{2) The dates of such suspected surveillance;

{3) The cutside dates of representation of {(defendant) by
the lawyer during the period of surveillance;

(4) The identity of the person(s), by name or description,
together with their respective telephone numbers, with whom
the lawyer (or his agents or employees) was communicating at
the time the claimed surveillance took place; and

(5) Facts showing some connection between possible elec-
tronic surveillance and the (defendant) who asserts the
claim . . . .

When these elements appear by affidavit or other evidence
the government must affirm or deny illegal surveillance . . .

See United States v. Alter, supra at 1026.
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For your guidance, then, searches for attorney overhearings should be
resisted unless the defendant makes at least the minimal showing required
by Alter, and should be strictly limited to the time period during which the
attorney legally represented the defendant. A standard similar to that in
Alter is set forth in Beverly v. United States, 468 F.2d 732, 752 (5th
Cir.1972).

Once the defendant has established in accordance with Alter a prima
facie case that electronic surveillance of counsel has occurred, the gov-~
ernment has an obligation to conduct a search of the appropriate agencies.
Any intercepted communications of defense counsel or the defense staff,
except for those involving a foreign intelligence surveillance, will be
reported by the agency conducting the search to the Office of Enforcement
Operations. Intercepted communications of defense counsel or the defense
staff involving foreign intelligence surveillances will be reported by the
agency conducting the search to the General Litigation and Legal Advice
Section of the Criminal Division, which has the responsibility in this
area.

Should you have any guestions, please contact the Office of Enforcement
Operations (786-4995).

9-7.500 USE OF INTERCEPTED COMMUNICATIONS IN CIVIL LITIGATION

9-7.510 Criminal Division Authorization

In order to use communications intercepted under the provisions of Title
ITI (see USAM 9-7.000 et seqg.) in civil litigation, the approval of the
Assistant Attorney General of the Criminal Division must be obtained. This
approval requirement is necessary to avoid compromising pending or pro-
spective criminal investigations or other actions. The approval should be
sought by memorandum to the Assistant Attorney General of the Criminal
Division, sent to the Director of the Office of Enforcement Operations.
{The means of transmitting requests of this nature to OEO is set forth at
USAM 9-7.,113.)

The transmittal should include:

A. The name of the intercepting agency and the agent who will testify
and produce the tapes;

B. Whether the intercepting agency has any objection(s) to such testi-
mony ;

C. The status of any other indicted criminal cases arising out of the
evidence derived from the interception;

D. The names of any attorneys engaged in criminal prosecution of the
cases arising out of such evidence and the attorneys' opinions as to
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whether disclosure will delay, damage, or impair the progress of these
criminal cases;

E. The court before which application for disclosure will be made (if
appropriate};

F. The court before which the evidence will be used:;

G. The name of the opposing party in the suit in which the evidence will
be used;

H. The type of proceeding in which the evidence will be used; and

I. The benefit to the government in use of the interception evidence.
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9-8.000 JUVENILES
9-8.001 Supervision of Juvenile Prosecutions

Juvenile prosecutions are supervised by the General Litigation and
Legal Advice Section of the Criminal Division, and its staff attorneys are
available for consultation on issues which arise in this area. In addi-
tion, authority to prosecute juveniles as adults must be obtained from the
Chief of that Section before a Motion to Transfer to Adult Prosecution can
be filed with the court. See USAM 9-8.170.

9-8.002 ''Juvenile'' Defined

A '"'juvenile'' is a person who has not attained his eighteenth birthday,
and ''juvenile delinquency'' is the violation of a law of the United States
committed by a person prior to his eighteenth birthday which would have
been a crime if committed by an adult. A person over eighteen but under
twenty-one years of age is also accorded juvenile treatment if the act of
juvenile delinguency occurred prior to his eighteenth birthday. See 18
U.8.C. §5031.

9-8.110 Preliminary Issues

9-8.111 Arrest of a Juvenile

A juvenile may be arrested on a warrant issued on either a complaint or a
juvenile information. Where arrest is unnecessary, the court may be asked
to issue a summons on the complaint or information. In either case, it is
advisable to have the complaint and/or information placed under seal to
avoid public disclosure of the juvenile's identity.

By statute, the officer arresting a juvenile is required to advise a
juvenile of his rights, and must immediately notify the Attorney General
{notice to the United States Attorney is sufficient) and the juvenile's
parent, guardian, or custodian of the arrest. The arresting officer is
also required to notify the parent, guardian, or custodian of the rights of
the juvenile and of the nature of the alleged offense. The juvenile must be
taken before a magistrate as soon as possible and, in any case, within a
reasonable period of time. Section 5033 of Title 18. The duties of the
magistrate at that time are set forth in 18 U.S.C. § 5034.

The federal juvenile statutes provide for fingerprinting and photo-
graphing of juveniles only after a finding of guilt of certain types of drug
and violent offenses. See 18 U.S.C. § 5038(d). Routine booking photo-
graphs and fingerprints should therefore not be taken upon arrest of a
juvenile. In addition, unless a juvenile is prosecuted as an adult, nei-
ther his name nor picture may be made public in connection with the proceed-
ing. This restriction should be kept in mind in making decisions concern-
ing press releases.
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9-8.112 Questioning a Juvenile in Custody

The questioning of juvenile suspects raises at least two legal issues
which could have a bearing on the admissibility of any confession made by a
juvenile in custody. The first of these concerns the voluntariness of the
confession. The second concerns the implications of the prompt present-
ment provisions of 18 U.S.C. § 5033,

A. Voluntariness of Confession

A juvenile has both a right to counsel and a privilege against self-
incrimination in juvenile delinquency proceedings. In re Gault, 387 U.S.
1, 32-55 {(1979). A juvenile may waive his Fifth Amendment rights and
consent to interrogation. Fare v. Michael C., 442 U.S. 707 (1979).

The question of whether a waiver is voluntary and knowing is one to be
resolved on the totality of the circumstances surrounding the interroga-
tion. The court must determine not only that the statements were not
coerced or suggested, but also that they were not the products of ''igno-
rance of rights or of adolescent fantasy, fright, or despair.'' In re
Gault, 387 U.S, at 55. Among the factors to be considered are the juve-
nile's age, experience, education, background, and intelligence, and
whether he has the capacity to understand the warnings given to him, the
nature of his Fifth Amendment rights, and the consequences of waiving them.
Fare v. Michael C., 442 U.S. at 725. For applications of the totality of
the circumstances approach involving juveniles, see United States v. White
Bear, 668 F.2d 409 (8th Cir.1982); United States v. Palmer, 604 F.2d 64
{10th Cir.1979); West v. United States, 399 F.2d4 467 {(5th Cir.1968).

Since confessions by juveniles are given even closer scrutiny than those
by adults, Miranda warnings are probably an essential threshold require-
ment for voluntariness. The presence of a parent or guardian 1is not
required for a voluntary waiver, although it is a factor to be considered.

B. Prompt Presentment

In addition to voluntariness, the courts have also considered the statu-
tory requirement of prompt presentment in connection with the admissibili-
ty of confessions. Title 18 U.S.C. § 5033 provides:

The juvenile shall be taken before a magistrate forthwith.
In no event shall the juvenile be detained for longer than a
reasonable period of time before being brought before a magis-
trate.

Apparently by analogy to the McNabb/Mallory rule for adults, some courts
have held inadmissible confessions obtained during a delay in presentment
in violation of this provision. In deciding when this provision has been
violated, some courts have focused on the ''forthwith'' language and oth-
ers on the ''reasonable period of time'' language. See United States v.
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Nash, 620 F.Supp. 1439, 1443 (S.D.N.Y.1985); United States v. Smith, 574
F.24 707, 710 (24 Cir.1978); United States v. Indian Boy, 565 F.2d4 585, 591
(9th Cir.l1978). Because of the varying approaches to this issue, it is
essential to consult the law of the circuit.

9-8.113 Detention Pending Trial

The juvenile statutes provide for release of a juvenile pending trial to
his parents, guardian, custodian, or other responsible individual unless
the magistrate determines, after a hearing at which the juvenile is repre-
sented by counsel, that detention is required to secure his timely appear-
ance before the appropriate court or to insure his safety or that of others.
Section 5034 of Title 18.

A juvenile held in custody pending trial must be segregated from adult
offenders and detainees. Section 5039 of Title 18. For ijuveniles in
federal custody, the United States Marshals Service will arrange for a
place to hold the juvenile which is consistent with the statutory regquire-
ments.

The juvenile statutes have their own speedy trial provision. Juveniles
who are held in custody pending trial must ordinarily have their proceed-
ings commence within 30 days. Section 5036 of Title 18,

9-8.114 Protection of Identity of Child Witnesses and Victims

Recent legislation has created new provisions intended to increase
protections for child victims and witnesses; these provisions are codified
at 18 U.S.C. § 3509. Under these provisions, the term ''child’'' means a
person who is under the age of eighteen who is or is alleged to be—

{(A) a victim of a crime of physical abuse, sexual abuse, or
exploitation; or

(B) a witness to a crime committed against another person.

Subsection (d) of Section 3509 requires that all government employees
connected with ''a criminal proceeding,'' all court personnel, the defen-
dant and all emplovees of the defendant, and all members of the jury:

{1) keep all documents that disclose the name or any other
information concerning a child in a secure place to which no
person who does not have reason to know their contents has
access; and

(ii) disclose documents described [in the statute] or the in-
formation in them that concerns a child only to persons who, by
reason of their participation in the proceeding, have reason to
know such information.

July 1, 1992
3



9-2.1i4 TITLE 9—CRIMINAL DIVISION CHAP. 8

Pursuant to 18 U.S.C. §403, a knowing or intentional wviolation of the
privacy protection accorded by Section 3509 is a criminal contempt punish-
able by a fine and up to one year's imprisonment.

9~8.11%5 Prior Juvenile Records

Proceedings against a juvenile are not to commence until any prior
juvenile court records have been received by the court, or the clerk of the
court certifies that the juvenile has no prior record or that the records
are unavailable and explains why. The legislative history makes clear that
these requirements are to be understood in the context of a standard of
reasonabieness, see S. Rept. No. 98-225 at 391, but several circuits have
refused to examine the legislat:ve history, saying that the statute is
clear on its face and that the juvenile records are a jurisdictional
prerequisite. United States v. M.I.M., 932 F.2d 1016 (1lst Cir.1991);
United States v. Brian N., 900 F.2d 218 (10th Cir.1990); United States v.
Juvenile Male, 923 F.2d 614 {8th Cir.1991).

9-8.120 The Nature of Federal Juvenile Proceedings

When a juvenile is brought into federal court, the proceeding is ordi-
narily a juvenile delinquency proceeding rather than a criminal prosecu-
tion. In such a proceeding, if the juvenile has been found to have commit-
ted the offense charged, the result is a status adjudication of him as a
juvenile delinquent rather than a criminal conviction. The intent of the
proceeding is rehabilitative rather than punitive. The juvenile statutes
contain significant limitations, discussed at USAM 9-8.114 and 9-8.160, on
the disclosure of information concerning a juvenile proceeding.

9-8.130 when to Proceed in Federal Court

The federal juvenile statutes embody a presumption of state jurisdic-
tion over juvenile ofrfenses. However, assuming that federal jurisdiction
over the offense is proper, federal jurisdiction over the juvenile ocffend-
er may be invoked in any of the following circumstances: (1) where the
appropriate state court does not have jurisdiction or refuses to assume
jurisdiction; (2) where the state does not have programs and services
adequate for the needs of the juvenile; or (3) where the offense charged is
a felony that is a crime of viclence or one of certain drug offenses
enumerated in the first paragraph of 18 U.S.C. § 5032 and there is a
substantial federal interest in the case.

The federal statute requires that, in order to proceed against a juve-
nile in federal court, either as a juvenile or an adult, the Attorney
General must certify, after investigation, that one of these three enumer-
ated statutory bases for federal jurisdiction exists. The Attorney Gener-
al's authority to make this certification has been delegated to the United
States Attorneys. See 28 C.F.R. 0.57 and the Memorandum dated March 12,
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1985, to all United States Attorneys from Stephen S. Trott, Assistant
Attorney General for the Criminal Division.

Consultation with state officials is important in determining the ap-
propriate method of proceeding. In this regard, it is useful to note that a
number of states consider persons to be adults for purposes of c¢riminal
prosecution at an age younger than eighteen years of age.

9-8.140 The Certification Requirement

As noted above, one or more of the enumerated statutory bases for
federal jurisdiction must be invoked in a certification before a juvenile
can be prosecuted federally. One of the following bases must be clear from
the certification:

(A) The state does not have jurisdiction or refuses to assume juris-
diction over the juvenile with respect to the alleged act of juvenile
delinquency.

(I) In cases of exclusive federal jurisdiction, the United States
Attorney may wish to contact the local prosecutor and obtain his or
her concurrence in the exclusivity of federal jurisdiction.

(IT) In cases of concurrent jurisdiction, the local prosecutor
should be contacted and the facts of the case discussed with him or
her. If the local prosecutor declines to assume Jjurisdiction over
the juvenile, it is very helpful to append a letter from him or her to
this effect to the certification filed with the court.

It should be noted that local prosecution may be available and prefera-
ble even if the offense tock place on a federal enclave. Aside from cases
where the offense charged is (1) a crime of viclence that is a felony or (2)
a drug offense described in the first paragraph of section 5032 in which the
United States Attorney has determined that there is a substantial federal
interest, the release to state authorities of juveniles who are alleged to
have committed an act of juvenile delinquency on a United States military
base or other federal enclave is not precluded by the fact of the enclave's
"'"exclusive jurisdiction’' status. As long as the state is willing to
accept jurisdiction over the juvenile and has available programs and ser-
vices adequate for the needs of juveniles, a juvenile may properly be
turned over to the state for non-criminal juvenile treatment. When a
juvenile is charged with committing a violation of federal law on an
exclusive jurisdiction enclave, the United States Attorney should deter-
mine whether the state is willing to assume jurisdiction over the juvenile
and has adequate juvenile programs available. Such a determination may be
made on a case-by-~case basis after consultation with the local prosecutor,
or it may be based on a general understanding reached with the local
prosecutor regarding the state's willingness to assume jurisdiction over
juveniles who commit offenses on federal enclaves. This policy does not
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apply to Indian juveniles, as to whom jurisdictional questions should be
directed to Senior Legal Advisor Ezra Friedman of the General Litigation
and Legal Advice Section.

{B) The state does not have adequate juvenile programs and services.

This seldom-invoked basis should be preceded by an investigation by
the Chief Probation Officer of the federal district into the available
programs and services in the state's juvenile correction system. A
statement from the Chief Probation Officer about the state facilities
should be appended to the certification when this is the grounds relied
upon for proceeding federally.

(C) The crime meets the statutory requirements and there is a sub-
stantial federal interest in the case.

If the crime charged is a felony crime of violence or a drug offense as
described in the first paragraph of section 5032 and there is a ''sub-
stantial federal interest in the case or offense to warrant the exercise
of federal jurisdiction,'' the case may be certified for federal prose-
cution. This provision is limited to violent felonies and certain drug
offenses so that the federal government will continue to defer to state
authorities for less serious juvenile offenses. Examples of offenses
with substantial federal interest would include assassination of a
federal official, aircraft hijacking, interstate kidnaping, major es-
pionage or sabotage activity, large-scale drug trafficking, and signif-
icant destruction of United States property.

If any one of the above factors is found to exist, the United States
Attorney should proceed with the certification. The certification
should specifically set out which of the factors justifying federal
jurisdiction over the juvenile was found to exist. See the forms at the
end of this chapter.

9-8.141 Exception to Certification Requirement

The certification requirement does not apply to vioclations of law com-
mitted within the special maritime and territorial jurisdiction of the
United States for which the maximum authorized term of incarceration does
not exceed six months. Most of these cases involve petty offenses commit-
ted on government land where summary disposition is appropriate.

9-8.150 The Filing of the Complaint and its Relationship to the Certifica-
tion Process

The first paragraph of 18 U.S.C. § 5032 states: ''A juvenile alleged to
have committed an act of juvenile delinquency . . . shall not be proceeded
against in any court unless . . . [the certification procedure is fol-
lowed.]'' The '’'proceedings'' referred to are properly interpreted as
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either the filing of the information which initiates juvenile adjudication
action or in those cases where it is warranted, the commencement of crimi-
nal prosecution which is begun by motion to transfer. It is only at the
point where the United States has decided that it will not surrender the
juvenile to the state, but will instead proceed against him in federal
court, that the certification requirement comes into play. The Department
does not interpret the statute as requiring certification prior to the
filing of a complaint and issuance of an arrest warrant. Frequently,
however, it is most convenient to file the information and the certifica-~
tion at the same time.

Certification should also not be required where a juvenile is brought
before a magistrate for a removal hearing under Rule 40 of the Federal Rules
of Criminal Procedure. 1In this case, it should be argued that the United
States Attorney in the district where the crime was committed is the only
prosecutor who can make the proper determination concerning the appropri-
ate forum for the handling of the case; i.e., only he or she can determine
whether one of the factors necessary for certification exists or whether
the juvenile should be turned over to state authorities.

9-8.160 Juvenile Delinquency Proceedings

The juvenile delinquency proceeding itself is essentially a bench tri-
al. Where detention may follow the proceeding, juveniles have been held to
have constitutional rights under the due process clause which include
adequate notice, the assistance of counsel, the privilege against self-
incrimination, and the privilege of confronting and cross-examining the
witnesses. In re Gault, 387 U.S. 1 {1967). Where a juvenile is charged
with an act which would constitute a crime if committed by an adult, the due
process clause also requires proof beyond a reasonable doubt. In re win-
ship, 397 U.S. 358 (1970). The Federal Rules of Evidence appear to apply to
juvenile proceedings. See Federal Rule of Evidence 1101. Juveniles do not
have a constitutional right to a jury trial in juvenile court. McKeiver v,
Pennsylvania, 403 U.S. 528 (1971).

The entire proceeding is subject to the limitations set forth in 18
U.8.C. § 5038 on disclosure of the identity of the juvenile defendant and
information about the juvenile proceedings. The usual methods of comply-
ing with these limitations include filing documents in the case under seal,
using the juvenile's initials or '‘'John Doe'' to describe the juvenile in
pleadings, and conducting proceedings in a closed courtroom or in cham-
bers.

9-8.161 Disposition Upon Adjudication

Upon an adjudication of delinquency, the judge has discretion to impose
any of the conditions listed in 18 U.5.C. § 5037. These include restitu-
tion, probation (and conditions of probation}, and official detention, but
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not fines. There are currently no sentencing guidelines which are applica-
ble to juvenile proceedings.

Official detention may not extend beyond the defendant's twenty-first
birthday for defendants under eighteen at the time of disposition, or five
vears for defendants between the ages of eighteen and twenty-one at the
time of disposition. In addition, the period of detention may not exceed
the maximum period of imprisonment statutorily authorized for adult defen-
dants.

Juveniles sentenced to official detention are committed to the custody
of the Attorney General. The federal Bureau of Prisons designates a place
of confinement. Juveniles may not be placed in an institution in which they
have ''regular contact'' with adults convicted of crimes or awaiting trial
on criminal charges. There are at present no federal facilities for juve-
niles; the Bureau of Prisons ordinarily places them in state juvenile or
other suitable facilities under contract. Where possible, they are to be
placed in foster homes or community-based facilities located in or near
their home communities. Section 5039 of Title 18.

9-8,170 Adult Prosecution of Juveniles

The fourth paragraph of 18 U.S.C. § 5032 provides several avenues for
adult prosecution of a juvenile:

(A) By Consent

In the first, the juvenile requests in writing, upon advice of counsel,
to be proceeded against as an adult.

{B) On the Government's Motion to Transfer

The second involves the filing of a ''motion to transfer'' against
juveniles fifteen years or older who have committed offenses which fall
within certain classes. In the latter case, after the United States Attor-
ney files a motion to transfer, the district court must conduct a hearing to
determine whether prosecuting the juvenile as an adult would be in the
interest of justice. In making this determination, the court must consider
the criteria set out in the fifth paragraph of section 5032, taking evi-
dence on each of the criteria and making findings on the record with regard
to each of them.

To maintain uniformity in those cases where adult prosecution is pur-
sued, United States Attorneys must forward a request for authority to
proceed to the Criminal Division. Such requests should be forwarded only
in cases in which the facts will satisfy the requirements of the statute;
telephone consultations with the Department's staff prior to formal re-
quest may help resolve close cases. The reguest must set out the facts of
the case in detail, demonstrate that the criteria of the statute can be met,
and identify any other factors which give rise to the United States Attor-
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ney's desire to prosecute the juvenile as an adult. The request should be
addressed to the Chief of the General Litigation and Legal Advice Section
of the Criminal Division.

It should be noted that the fourth paragraph of section 5032 sets ocut the
offenses which can be transferred to adult prosecution. As of this writ-
ing, conspiracy to violate the narcotics laws and attempts to violate the
narcotics laws are not transferrable offenses.

(C) For Repeat Offenders

The increased participation by persons under eighteen years of age in
serious criminal activity, particularly in drug violations, has increased
the numbers of juveniles who may be eligible for harsher adult treatment.

Section 5032 provides that juveniles who are sixteen years of age or
older and charged with a serious crime involving violence against persons
or a particularly dangerous crime involving destruction of property must
be transferred to adult prosecution if they are repeat offenders. Since
adult treatment is mandatory in these cases, a formal motion to transfer—
approved in advance by the General Litigation and Legal Advice Section as
described in USAM 9.8-170-—is unnecessary.

In many cases, the fact that a juvenile is a repeat offender is clear on
the face of the record. However, other cases are not so clear, as where the
factual details of a state felony conviction must be considered. The
following policies therefore govern the handling of repeat offenders:

(1) If the prior offense is one of the federal offenses
listed in paragraph four of section 5032, the approval of the
General Litigation and Legal Advice Section need not be sought,
and the pleading filed in the district court may be styled as a
Notice of Prior Conviction for Purposes of Mandatory Transfer
to Adult Prosecution to emphasize that the court has no discre~
tion in ruling on the transfer.

(2) If the prior offense is not one of the federal offenses
listed in paragraph four of section 5032, the approval of the
General Litigation and Legal Advice Section must be sought.
This may be done in writing or by telephone. If the review
discloses that the prior offense properly qualifies the case
for automatic transfer, permission to £ile the Motion to Trans-
fer may be granted by telephone. If the propriety of automatic
transfer is in doubt, the request must be reduced to writing,
and reviewed in accordance with USAM 9-8.170.

9-8.171 Conviction on Lesser Charges

If a juvenile is transferred to adult prosecution and is convicted of a
lesser charge which would not have supported the transfer, the disposition
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of the juvenile is to be done in accordance with the restrictions which
apply to juvenile delinquency proceedings.

9-8.180 Alternatives to Prosecution

Regulations of the Armed Services as well as sound public policy prohib-
it the enlistment of an individual against whom criminal or juvenile
charges are pending or against whom charges have been dismissed to facili-
tate the individual's enlistment. There may be exceptional cases in which
imminent military service may be considered in deciding to decline prose-
cution if the offense is trivial, the offender is generally of good charac-
ter and has no record or habits of anti~social behavior, the offender does
not require rehabilitation, and failure to prosecute will not seriously
impair observance of the law in question or respect for law generally. In
no case, however, should the United States Attorney be a party to or
encourage an agreement affecting criminal prosecution in exchange for
enlistment.

Similarly, the use of any pretrial diversion program for juveniles is
inappropriate unless the certification requirements of the law have been
met and the pretrial diversion guidelines set out by the Department have
been met. See USAM 9.22-000.
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JUVENILE INFORMATION
(18 U.S.C. 5032)

Onorabout the ... dayof ... ,19_ , inthe _______ District of

, the defendant, F.M.L. [the juvenile's first initial, middle ini-

tial, last initiall, a male [or female] juvenile who had at the time not yet

reached his [or her] eighteenth birthday, committed an act of juvenile

delinquency, to wit: [describe substantive acts just as in adult indict-

ment], which would have been a crime in violation of Title ___, United States

Code, Section_____, if he [or she] had been an adult, all in violation of
Title 18, United States Code, Section 5032.
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CERTIFICATION
(18 U.8.C. 5032(3) *)

The undersigned United States Attorney for the _ District of

, [John Doe], hereby certifies to the Court pursuant to the first

paragraph of Title 18, United States Code, Section 5032, that the offense

charged against F.M.L. [the juvenile's first initial, middle initial, last

initial], a male [or female] juvenile, is an offense described in [see the

statute], and that there is a substantial federal interest in the case and
the offense which warrants the exercise of federal jurisdiction.

This certificate is made pursuant to the requirements of the first
paragraph of Title 18, United States Code, Section 5032, and is made by the
United States Attorney forthe ., Districtof ... __on the basis of
the authority delegated to him [or her] by the Attorney General of the
United States.

(Attorney General Order No. 579-74, 28 C.F.R. 0.57).

*Certification under 18 U.S.C. 5032(1) and (2) would be similar but would follow the wording
of those clauses.
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9-9.000 MENTAL COMPETENCY OF AN ACCUSED

The conviction of a defendant while mentally incompetent violates due
process. See Pate v. Robinson, 383 U.S. 375, 379 {(1966). The procedures
prescribed for determinations of mental competency to stand trial are set
out in 18 U.S.C. §§ 4241 and 4247. See C. Wright, Federal Practice and
Procedure, Criminal 2d, § 196.

The separate question of insanity or incompetence at the time of the
offense as a defense to criminal charges is discussed at USAM 9-18.200 et
seq., infra.

9-9.1060 STATUTORY PROVISION

Section 4241 of Title 18, enacted as a part of the Insanity Defense
Reform Act of 1984, governs procedures for determination of competency to
stand trial and related commitments of the defendant. The previocusly
existing standard for determining competency, founded on Dusky v. United
States, 362 U.S. 402 (1960), is retained in the new statute, and the
previously existing procedures in this area are also generally retained,
Briefly, under Section 4241, if competency is perceived to be an issue by
the prosecutor, by defense counsel, or by the court itself, a psychiatric
examination may be ordered and a hearing is to be held on the defendant's
competency to stand trial. If found incompetent, the defendant will be
committed for treatment for a limited period to determine whether the
defendant will attain the capacity to permit trial to proceed. If the
defendant's condition does not improve in the prescribed time, his/her
continued commitment must be based on state civil commitment procedures or
on the commitment provisions for dangerous persons under new 18 U.S.C.
§ 4246. These procedures comport with the Supreme Court's views on incom~
petency expressed in Jackson v. Indiana, 406 U.S. 715 (1972).

9-9,110 Procedures For Examination

The initial competency examination of defendants free on bail should
normally be made locally by private psychiatrists or on an outpatient basis
at a hospital or clinic. See In re Newchurch, 807 F.2d 404 (5th Cir.1986);
Featherston v. Mitchell, 418 F.2d 582 (5th Cir.1969), cert. denied, 397
U.S., 937 (1970); Marcey v. Harris, 400 ¥.24 772 (D.C.Cir.1972). The use of
local examiners whenever possible is important to obviate extensive travel
by Bureau of Prison psychiatrists. It is the responsibility of the U.S.
Attorney to determine the availability of board-certified psychiatrists
and to maintain a panel from which selections may be made. If it should be
necessary, the court may order the accused committed to the custody of the
Attorney General for purposes of an examination under § 4241. See 18 U.S5.C.
§ 4247 (b). Pursuant to the statute, after a court makes the determination
whether commitment for examination is necessary, it is the responsibility
of the Attorney General, through the Bureau of Prisons, to select the
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specific facility at which the examination will be conducted. See 18
U.S5.C. §4247(Db).

Whenever the accused is referred for examination, the Assistant U.S.
Attorney should forward to the examining doctor a summary letter setting
forth a full exposition concerning the alleged crime together with all
background information on the accused, including any history of criminal
convictions and any prior history of mental illness.
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Office of the Attarnep General
Washington, B. @. 20530

January 27, 1995

TO: Holders of Unx@ed States Attorneys' Manual,
Title 9

FROM: Janetlae £Q
Attor#z/§gén ra

RE: Fede§a Prosecutions in Which the Death Penalt
May Bg Sought

NOTE: ot This is issued pursuant to USAM 1-1.550.
2 Distribute to all Holders of Title 9.
! Insert in front of affected section.

AFFECTS: USAM 9-10.000

PURPOSE: This bluesheet sets forth policy and procedures to
. be followed in all federal cases in which a
defendant is charged with an offense subject to
the death penalty, regardless of whether the
United States Attorney intends to request
authorization to seek the death penalty.

The following section replaces 9-10.000 in your United States
Attorneys' Manual:

9-10.000 Federal Prosecutions in Which the Death Penalty May Be
Sought

A. AUTHORIZATION TO SEEK THE DEATH PENALTY

The death penalty shall not be sought without the prior
written authorization of the Attorney General.

B. NOTICE OF INTENTION TO SEEK THE DEATH PENALTY

At the time an indictment charging a defendant with an
offense subject to the death penalty is filed or unsealed, or
before the United States Attorney's Office decides to request
approval to seek the death penalty, whichever comes first, the
United States Attorney should give counsel for the defendant a
reasonable opportunity to present any facts, including any
mitigating factors, to the United States Attorney for
consideration. If the United States Attorney decides to request



approval to seek the death penalty, the United States Attorney's
Office should inform counsel for the defendant.

C. SUBMISSIONS TO THE DEPARTMENT OF JUSTICE

In all cases in which the United States Attorney intends to
charge a defendant with an offense subject to the death penalty,
whether or not the United States Attorney recommends the filing
of a notice to seek the death penalty, the United States Attorney
shall prepare a "Death Penalty Evaluation” form and a prosecution
memorandum. ¥Following (i} an introduction, ths prosecution
menorandun should include a comprenensive discussion of (ii) the
theory of liability, (iii) the facts and evidence, including
evidence relating to any aggravating or mitigating factors, (iv)
the defendant's background and criminal history, (v) the basis
for federal prosecution (see Section F, infra), and (vi) any
other relevant information. A copy of the Death Penalty
Evaluation form is included as Appendix A.

The United States Attorney shall send the above-described
documents, a copy of the indictment,* and any written material
submitted by counsel for the defendant in opposition to the death
penalty being imposed on the defendant to the Assistant Attorney
General for the Criminal Division. Whenever possible these
materials should be submitted prior to the return of an
indictment containing a charge for which the death penalty could
ho saushe . Thn no avant shounld £haea documents be received by the
Criminal Division later than 30 days prior to the date on which
the Government is required, by an order of the court or
otherwise, to file notice that it intends to seek the death
penalty.

D. DEPARTMENT OF JUSTICE REVIEW

Each of the documents described above shall be reviewed by a
Committee appointed by the Attorney General, including the Deputy
Attorney General or designee and the Assistant Attorney General
of the Criminal Division or designee. Counsel for the defendant
shall bz provided an spportunity £ present Lo the Committee,
orally or in writing, the reasons why the death penalty should
not be sought. The Committse will consider all information
presenced to 1t, including any evidence of racial blas against
the defendant or evidence that the Department has engaged in a
pattern or practice of racial discrimination in the
administration of the federal death penalty. The Committee

should give the Attorney General its recommendation in writing

1 The request should include copies of all existing,
proposed, and superseding indictmentis.



within fifteen days of receiving all documents required by
Section C, supra. The Attorney General will conduct a review and
make the final decision whether the Government should file a
"Notice of Intention to Seek the Death Penalty."

Subsequent to the initial Department of Justice review, the
United States Attorney and the Attorney General's Committee shall
review any submission defense counsel chooses to make. After
considering the information submitted, the Committee will make a
recommendation to the Attorney General concerning the application
of the death penalty to the case.

E. NOTICE TO FAMILY OF VICTIM

The United States Attorney shall notify the family of the
victim of all final decisions regarding the death penalty.

F. SUBSTANTIAL FEDERAL INTEREST

Where concurrent jurisdiction exists with a state or local
government, it is anticipated that a federal indictment for an
offense subject to the death penalty will be obtained only when
the federal interest in the prosecution is more substantial than
the interests of the state or local authorities. See Principles
of Federal Prosecution, USAM 9-27.000, et seq. In states where
the imposition of the death penalty is not authorized by law, the
fact that the maximum federal penalty is death is insufficient,

standing alone, to show a more substantial interest in federal
prosecution.

The following factors, which are not intended to be an
exhaustive list, may be considered in deciding whether there is a
more substantial interest in federal as opposed to state
prosecution of the offense:

(1) The relative strength he state's interest in
prosecution. The federal and state characteristics of the
criminal conduct should be considered. One of the jurisdictions
may have a particularly strong interest because of the nature of
the offense; the identity of the offender or victim; the fact
that the investigation was conducted primarily by its
investigators or through its informants or cooperators; or the
possibility that prosecution will lead to disclosure of
violations which are peculiarly within the jurisdiction of either
the federal or state authorities or which will assist an ongoing
investigation being conducted by one of them.

(2) The extent to which the criminal activity reached beyond
the local ijurisdiction. The extent to which the criminal
activity reached beyond the boundaries of a single local .
prosecutorial jurisdiction should be considered. The nature,
extent, and impact of the criminal activity upon the




jurisdiction, the number and location of any murders, and the
need to procure evidence from other jurisdictions, in particular
other states or foreign countries, are all relevant to this
analysis.

(3) e relative ability and willingness of the state t
prosecute effectively. The relative likelihood of effective
prosecution in the state and federal jurisdictions should be
considered, including the ability and willingness of the
authorities in sach jurisdiction; the prosecutorial and judicial
resources nacessary to undertaks prosecution promptly and
effectively;: legal orxr evidentiary problems that might attend
prosecution; conditions, attitudes, relationships or other
circumstances that enhance the ability to prosecute effectively,
or alternatively, that cast doubt on the likelihood of a thorough
and successful prosecution.

G. STANDARDS FOR DETERMINATION

In deciding whether it is appropriate to seek the death
penalty, the United States Attorney, the Attorney General's
Committee and the Attorney General shall consider any legitimate
law enforcement or prosecutorial reason which weighs for or
agai“st seeking the death penalty.

In dptermxnan whether or not the Government should seek the
decali peuaiiy, uie uniced Scaces Actorney, tcthe Attorney General's
Committee and the Attorney General must determine whether the
statutory aggravating factors applicable to the offense and any
non-statutory aggravating factors sufficiently outweigh the
mitigating factors applicable to the offense to justify a
sentence of death, or, in the absence of any mitigating factors,
whether the aggravating factors themselves are sufficient to
justify a sentence of death. To qualify for consideration in
this analysis, an aggravating factor must be found to exist
beyond a reasonable doubt. Recognizing that there may be little
or no evidence of mitigating factors available for consideration
at the time of this determination, any mitigating factor
reasonably ralsed by the evidence should be considered in the
light most favorable to the defendant. The analysis employed in
weighing the aggravating and mitigating factors that are found to
exist should be qualitative, not quantitative. Finally, there
must be sufficient admissible evidence of the aggravating factors
to obtain a death sentence and to sustain it on appeal.

The authorization process is designed to promote consistency
and fairness. As is the case in all cther actions taken in the
course of federal prosecutions, bias for or against an individual
based upon characteristics such as race or ethnic origin may play
no role in the decision whether to seek the death penalty.
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H. WITHDRAWAL OF NOTICE OF INTENTION TO SEEK THE DEATH PENALTY

Once the Attorney General has authorized the United States
Attorney to seek the death penalty, a notice of intention to seek
the death penalty filed with the court shall not be withdrawn
unless authorized by the Attorney General or as a condition of a
plea agreement approved by the United States Attorney. If the
United States Attorney wishes to withdraw the notice and proceed
to trial, the United States Attorney shall advise the Assistant
Attorney General for the Criminal Division of the reasons for
that request, including any changes in facts or circumstances.

Any request to withdraw a notice shall be reviewed by the
Committee appointed by the Attorney General, which will make a
recommendation to the Attorney General. The Attorney General
shall make the final decision.

I. PLEA AGREEMENTS

The death penalty may not be sought, and no attorney for the
Government may threaten to seek it, for the purpose of obtaining
a more desirable negotiating position. No plea agreement shall
be negotiated until an evaluation in accordance with this
Bluesheet has been conducted by the United States Attorney.

After an evaluation has been completed by the United States
Attorney regarding whether or not to recommend the seeking of the
death penalty, the United States Attorney can approve any plea
agreement. There is no need for the United States Attorney to
obtain prior authority from the Attorney General to approve a
plea agreement.

Should a plea be entered in any death penalty case, the
United States Attorney shall advise the Assistant Attorney
General for the Criminal Division in writing of the plea
agreement and the reasons for it.



Appendix A
EVALUATION OF FACTORS IN POSSIBLE ﬁEATH PENALTY PROSECUTIONS

This form is to be prepared by the lead AUSA in any case
in which the Government intends to charge a defendant with an
offense which is subject to the penalty of death. If your
district is making a request for the death penalty, attach a copy
of a prosecution memorandum which clearly sets forth the facts of
the case or pending investigation in the format described in
section 9-10.000 of the United States Attorneys’ Manual.

DISTRICT:

USAD NO.:

GRAND JURY NO.:

COURT DOCKET NO.:

DEFENDANT NAME:
CHARGES:

AUSA(s):

(LEAD) AGENCY:

AGENCY CASE NOQO:

JUDGE:

I. THEORY OF PROSECUTION

Specify the Title(s), Section(s), and subsection(s) of the U.S.
Code and state the theory or theories applicable to the proposed
death penalty prosecution.

A. Title , Section , Subsection .

Theory or theories of prosecuticn:

B. Title , Section , Subsection .

Theory or theories of prosecution:

| S



II. STATUTORY AGGRAVATING FACTORS

A. AGGRAVATING FACTORS FOR ESPIONAGE AND TREASON

For offenses described in 18 U.S.C. § 794 (espionage) and § 2381
(treason) place a checkmark (/) next to each applicable factor
which you believe you will be able to prove at a sentencing
proceeding beyond a reasonable doubt and describe the relevant
supporting facts.

. At least one of the
following statutory aggravating factors must be found to exist
before the death penalty may be considered. 18 U.S.C. § 3593(d)
and (e)(1l). :

(1) PRIOR ESPIONAGE OR TREASON OFFENSE -- The defendant has
previously been convicted of another offense involving espionage
or treason for which a sentence of either life imprisonment or
death was authorized by law.

(2) GRAVE RISK TO NATIONAL SECURITY -- In the commission of
the offense the defendant knowingly created a grave risk of
substantial danger to the national security.

(3) GRAVE RISK OF DEATH -- In the commission of the offense
the defendant knowingly created a grave risk of death to another
person.



For all homicide offenses, place a checkmark (¢v) next to each
applicable factor which you believe you will be able to prove at
a sentencing proceeding beyond a reasonable doubt and describe
the relevant supporting facts.

= . At least one of the
following statutory aggravating factors must be found to exist
before the death penalty may be considered. 18 U.S.C. §
3591(a)(2).

{A) The defendant intentionaily killed the victim;

(B) The defendant intentionally inflicted serious bodily
injury that resulted in the death of the victim;

e iR mne . w @ dd e w e Y-

contemplatlng that the life of a person would be taken or
intending that lethal force would be used in connection with a
person, other than one of the participants in the offense, and
the victim died as a direct result of the act; or

n(‘\ 'T‘"\:\ Anfandant ¥NFQV\¢'-'\HQ1 ey ﬂ3r0‘1Clpated ln an aCt,

(D) The defendant intenticnally and specifically engaged in
an act of violence, knowing that the act created a grave risk of
death to a person, other than one of the participants in the
offense, such that participation in the act constituted a
reckless disregard for human 11fe and the victim died as a direct
result of the act.

(V]



. At least one of the
following statutory aggravating factors must be found to exist
before the death penalty may be considered. 18 U.S.C. § 3593(d)
and (e){(2).

(1) DEATH DURING COMMISSION OF ANOTHER CRIME -- The death,
or injury resulting in death, occurred during the commission or
attempted commission of, or during the immediate flight from the
commission of an offense under one of the following Sections
under Title 18:
32 (destruction of aircraft or aircraft facilities),
33 (destruction of motor vehicles or motor vehicle
facilities),
36 (violence at international airports),
351 (violence against Members of Congress, Cabinet
Officers, or Supreme Court Justices),
751 (prisoners in custody of institution or officer),
794 (gathering or delivering defense information to
aid foreign government),
844 (d) (transportation of explosives in interstate
commerce for certain purposes),
844 (f) (destruction of Government property by
explosives),
1118 (prisoners serving life term),
1201 (kidnapping),
844 (i) (destruction of property affecting interstate
commerce by explosives),
1116 (killing or attempted killing of diplomats),
1203 (hostage taking),
1992 (wrecking trains),
2280 (maritime violence),
2281 (maritime platform violence),
2332 (terrorist acts abroad against U.S. Nationals),
2339 (use of weapons of mass destruction),
2381 (treason),
under Title 49:
1472 (i) (aircraft piracy within special aircraft
jurisdiction), and/or
1472 (n) (aircraft piracy outside special aircraft
jurisdiction).

LT




(2) PREVIOUS CONVICTION OF VIOLENT FELONY INVOLVING FIREARM
-- For any offense, other than an offense for which a sentence of
death is sought on the basis of 18 U.S.C. § 924(c), the defendant
has previously been convicted of a Federal or State offense
punishable by a term of imprisonment of more than one year,
involving the use or attempted or threatened use of a firearm (as
defined in 18 U.S.C. § 921) against another person.

{2) PREVIQOUS CONVICTION OF OFFENSE FPCR WHICH A SENTENCE OF
DEATH OR LIFE IMPRISONMENT WAS AUTHORIZED -- The  defendant has
previously been convicted of another Federal or State offense
resulting in the death of a person, for which a sentence of life
imprisonment or death was authorized by statute.

(4) PREVIOUS CONVICTION OF OTHER SERIOUS OFFENSES -- The
defendant has previously been convicted of two or more Federal or
State offenses, each punishable by a term of imprisonment of more
than one year, committed on different occa51ons, involving the
infligtion of, or attompted inflict:on of, sesivus bodily injury
or death upon another person.

(5) GRAVE RISK OF DEATH TO ADDITIONAL PERSONS -- The
defendant, in the commission of the offense, or in escaping
apprehension for the offense, knowingly created a grave risk of
death to one or more persons in addition to the victim of the
offense.

(O]



(6) HEINOUS, CRUEL, OR DEPRAVED MANNER OF COMMITTING THE
OFFENSE -- The defendant committed the offense in an especially

heinous, cruel, or depraved manner in that it involved torture or
serious physical abuse to the victim.

(7) PROCUREMENT OF THE OFFENSE BY PAYMENT -- The defendant

procured the commission of the offense by payment, or promise of
payment, of anything of pecuniary value.

(8) COMMISSION OF THE OFFENSE FOR PECUNIARY GAIN -- The
defendant committed the offense as consideration for the receipt,

or in the expectation of the receipt, of anything of pecuniary
value.

(9) SUBSTANTIAL PLANNING AND PREMEDITATION -- The defendant
committed the offense after substantial planning and

premeditation to cause the death of a person or commit an act of
terrorism.

(10) PREVIOUS CONVICTION OF TWO FELONY DRUG OFFENSES -- The
defendant has previously been convicted of two or more Federal or
State offenses, each punishable by a term of imprisonment of more

than one year, committed on different occasions, involving the
distribution of a controlled substance.



{11) VOLNERABILITY OF THE VICTTM ~- Tha wictim a3
particularly vulnerable due to old age, youth, or infirmity.

(12) PREVIOUS CONVICTION OF SERIOUS FEDERAL DRUG OFFENSE --
The defendant has previously been convicted of violating Title II
or Title III of the Controlled Substances Act (21 U.S.C. § 801,
- et seqg,) for which a sentence of five or more years imprisonment
may be imposed or has previously been convicted of engaging in a
continuing criminal enterprise (21 U.S.C. § 848(c)).

(13) CONTINUING CRIMINAL ENTERPRISE INVOLVING DISTRIBUTION
TO MINORS -- The defendant committed the offense in the course of
engaging a continuing criminal enterprise in violation of [21
U.S.C. § 848(c)] and that violation involved the distribution of
drugslto persons under the age of 21 in violation of (21 U.S.C.
§ 8591].

(14) HIGH PUBLIC OFFICIALS -- The defendant committed the
offense against:

(A) the President, President-elect, Vice President,
Vice President-elect, Vice President-designate,
officer next in the order of succession to the
Presidency (if there is no Vice President), or any
person acting as President under the Constitution
and laws;

(B) & Chief of State, head of government, or the
political equivalent, of a foreign nation;

(C) a foreign official listed in 18 U.S.C. § 1116(b)
(3)(A), if the official is in the United States on
official business;




(D) a federal public servant who is a judge, a law
enforcement officer', or an employee of a United
States penal or correctional institution --

_adl (i) while engaged in the performance of
official duties,
(ii) because of the performance of official
duties, or
___ (iii) because of status as a public servant.

(15) PREVIOUS CONVICTION OF SEXUAL ASSAULT OR CHILD
MOLESTATION -- In the case of an offense under chapter 109A
(sexual abuse) [18 U.S.C. § 2241, et seq.]) or chapter 110 (sexual
exploitation and other abuse of children) {18 U.S.C. § 2251, et
seq. ), the defendant has previously been convicted of a crime of
sexual assault or crime of child molestation.

! For purposes of this subparagraph, a “law enforcement

officer” is a public servant authorized by law or by a Government
agency or Congress to conduct or engage in the prevention,
investigation, prosecution, or adjudication of an offense, and
includes those engaged 1in corrections, parole, or probation
functions. 18 U.S.C. § 3592(c)(14).

8
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For offenses described in 18 U.S. C. § 3591(b)(1) and (2), place
a checkmark (v') next to each applicable factor which you believe
you will be able to prove at a sentencing proceeding beyond a
reasonable doubt and describe the relevant supporting facts.

Factors listed under 18 U.S.C., § 3592(d). At least one of the
following statutory aggravating factors must be found to exist

before the death penalty may be considered. 18 U.S.C. § 3593(4)
and (e)(3).

{1y PREVIOUS CONVICTION OF OFFENSE POR WHICH A SENTENCE OF
DEATH OR LIFE IMPRISONMENT WAS AUTHORIZED -- The defendant has
previously been convicted of another rederal or State offense
resulting in the death of a person, for which a sentence of life
imprisonment or death was authorized by statute.

(2) PREVIOUS CONVICTION OF OTHER SERIOUS OFFENSES -- The
defendant has previously been convicted of two or more Federal or
State offenses, each punishable by a term of imprisonment of more
than one year, committed on different occasions, involving the
importation. manufacture. or distribution of a controlled
substance (as defined in 21 U.S.C. § 802) or infliction of, or

attempted infliction of, serious bodily injury or death upon
another person.

(3) PREVIOUS SERIOUS FELONY DRUG CONVICTION -- The
defendant has previously been convicted of another Federal or
State offense involving the manufacture, distribution,
importation, or possession of a controlled substance (as defined
in 21 U.S.C. § 802) for which a sentence of five or more years of
imprisonment was authorized by statute.
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(4) USE OF A FIREARM -- In committing the offense, or in
furtherance of a continuing criminal enterprise of which the
offense was a part, the defendant used a firearm (as defined in
18 U.S.C. § 921) or knowingly directed, advised, authorized, or
assisted another to use a firearm to threaten, intimidate,
assault, or injure a person.

(S) DISTRIBUTION TO PERSONS UNDER TWENTY-ONE -- The
offense, or a continuing criminal enterprise of which the offense
was a part, involved conduct proscribed by (21 U.S.C. § 859
(distribution of a controlled substance to a person under 21)]
which was committed directly by the defendant.

(6) DISTRIBUTION NEAR SCHOOLS -- The offense, or a
continuing criminal enterprise of which the offense was a part,
involved conduct proscribed by [21 U.S.C. § 860 (distribution or
manufacture of a controlled substance within 1,000 feet of a
school)] which was committed directly by the defendant.

(7) USING MINORS IN DRUG TRAFFICKING -- The offense, or a
continuing criminal enterprise of which the offense was a part,
involved conduct proscribed by (21 U.S.C. § 861 (employment of a
person under age 21 in a controlled substance violation)] which
was committed directly by the defendant.

10



(8) LETHAL ADULTERANT -- The offense involved the
importation, manufacture, or distribution of a controlled
substance (as defined in 21 U.S.C. § 802) mixed with a
potentially lethal adulterant, and the defendant was aware of the
presence of the adulterant.

IXII. NON-STATUTORY AGGRAVATING FACTORS, 18 U.S.C § 3593(a)
List and explain in relevant detail any non-statutory aggravating

factors which you believe you can establish at a sentencing
proceeding beyond a reasonable doubt.

Examples:

(1) Participation in additional, uncharged murders,
attempted murders, or other serious acts of violence.

(2) A victim was killed in an effort by the defendant to
obstruct justice, tamper with a witness or juror, or in
retaliation for cooperating with authorities.

? See, e.g.. United States v. Pitera, 795 F. Supp. 546, 564

(E.D.N.Y.) (holdirg that the evidence of defendant’'s participation
in other murders was "relevant te his character and his propensity
to commit wiolent crimes”), aff’'d. 986 F.24 499 (2d Cir. 1992).

3 gee 18 U.S.C. §§ 151C, 1512, and 1513.

11



(32 Contemporaneous convictions for more than one
killing.

: (43 Future dangerousness to the lives and safety of other
persons,’ as evidenced by one or more of the following:

a. specific threats of violence,

b. continuing pattern of violence,

c. low rehabilitative potential,

d. lack of remorse,

e. mental evaluation, and/or

f. custody classification.

“ In United States v. Pitera, 795 F.Supp. at 573-77, the

district court ruled that multiple murder convictions in the same
trial do not satisfy the requirements of the statutory aggravating
factor under 21 U.S.C. § 848(n)(2). This is no impediment,
however, to the use of multiple murder convictions as a non-
statutory aggravating factor.

> see Jurek v, Texas, 428 U.S. 262, 272-73 (1976) ("proba-

bility that the defendant would commit criminal acts of violence
that would constitute a continuing threat to society”). The
Supreme Court has approved consideration of a defendant’s future
dangerousness in capital sentencing, as both statutory and non-

statutory aggravation. See Simmons v. South Carolina, 114 S.Ct.
2187, 2193 (1994) (and cases cited therein).

 see, e.g., Johnson v, Texas, 113 S.Ct. 2658, 2662-63 (1993)
(affirming a death sentence where a finding of future dangerousness
was based in part upon lay witness testimony about unadjudicated
acts of violence committed by the defendant prior and subsequent to
the instant capital murder); Barefoot v. Estelle, 463 U.S. 880, 898
(1983) ("relevant, unprivileged evidence [(expert testimony concern-
ing future dangerousness] should be admitted and its weight left to
the factfinder”).

12



(5) Victim impact evidence concerning the effect of the
offense on the victim and the victim’'s family as evidenced by

oral tes}imony or a victim impact statement. See 18 U.S.C. §
3593(a).

IV. MNITIGATING FACTORS

p 2 Statutory Mitigating Factors. The statutory mitigating
factors under 18 U.5.C. § 3592(a) are listed below. Place a
checkmark (/) next to each factor which you expect the defendant
will be able to prove at a sentencing proceeding by a
preponderance of the evidence or which is reasonably raised by
the evidence, and describe the relevant supporting facts.

(1) IMPAIRED CAPACITY -- The defendant’s capacity to
appreciate the wrongfulness of conduct or to conform conduct to
the requirements of the law was significantly impaired,
regardless of whether the capacity was so impaired as to
constitute a defense to the charge.

(2) DURESS -- The defendant was under unusual and
substantial duress, regardless of whether the duress was of such
a degree as to constitute a defense to the charge.

" See also Payne v. Tennessee, 111 S.Ct. 2597, 2609 (1991)

(holdino that the victim’s personal characteristics and the impact
of the murder on the vxcflm s family may be considered in capital
sentencing; the Eighth Amendment is not per se a bar “if the State
chooses to permit the admission of victim impact evidence”).

13



(3) MINOR PARTICIPATION -- The defendant is punishable as a
principal in the offense, which was committed by another, but the
defendant’'s participation was relatively minor, regardless of
whether the participation was so minor as to constitute a defense
to the charge. :

(4) EQUALLY CULPABLE DEFENDANTS -- Another defendant or
defendants, equally culpable in the crime, will not be punished
by death.

(5) NO PRIOR CRIMINAL RECORD -- The defendant does not have
a significant prior history of other criminal conduct.

(6) DISTURBANCE -- The defendant committed the offense
under severe mental or emotional disturbance.

(7) VICTIM’S CONSENT -- The victim consented to the
criminal conduct that resulted in the victim’s death.

14



2 Nun—-Stacutory Mitigacing ractors. Supsection (a)(8)
provides wide latitude to the defendant to present evidence of
any “other factors in the defendant’s background, record, or
character or any other circumstance of the offense . . .
mitigat[ing) against imposition of the death sentence.” List and
explain in relevant detail all non-statutory mitigating factors.
Note again whether you expect that a defendant could establish
the factor at a sentencing hearing by a preponderance of the
evidence or the factor is reasonably raised by the evidence.

15



V. WEIGHING OF AGGRAVATION AND MITIGATION

The applicable statutory aggravating factors under Section
3591(a)(2) and Section 3592(b), (c), and (d) and any non-
statutory aggravating factors under Section 3593(a) must
sufficiently outweigh any mitigating factors under 18 U.S.C. §
3592(a) to justify a sentence of death, or, in the absence of any
mitigating factors, the aggravating factors themselves must be
sufficient to justify a sentence of death. To qualify for
consideration in this analysis, an aggravating factor must be
found to exist beyond a reasonable doubt. Recognizing that there
may be little or no evidence of mitigating factors available for
consideration at the time of this determination, any mitigating
factor(s) reasonably raised by the. evidence should be considered
in the light most favorable to the defendant. The analysis
employed in weighing the aggravating and mitigating factors that
are so found to exist should be qualitative, not quantitative.

VI. DEFENSE ATTORNEY(S)

DEFENSE ATTORNEY(S) NAME:
ADDRESS:

TELEPHONE NO.:

NAME:
ADDRESS :

TELEPHONE NO.:

If defense attorney(s) submitted any written materials in
opposition to the death penalty, attach copies of documents.

16



VII. RECOMMENDATION OF THE UNITED STATES ATTORNEY

In deciding whether it is appropriate to seek the death
penalty, the United States Attorney, the Attorney General’'s
Committee and the Attorney General may consider any legitimate
law enforcement or prosecutorial reason which weighs against
seeking the death penalty. There must be sufficient admissible

evidence of the aggravating factors to obtain a death sentence at
trial and to sustain it on appeal.

Recommends that “Notice of Intention to Seek the Death
Penalty” be filed for the following reasons:

Recommends that “Notice of Intention to Seek the Death
Penalty” not be filed for the following reasons:

United States Attorney

[District)

17



NON-DECISIONAL CASE IDENTIFYING INFORMATION'

[Fill out a scparate page for each indicted defendant. This page will not be included in the materials presented to the
Attorney General’s Review Committee but will be routed to and retained by OPMA, Criminal Division.)

DISTRICT: USAO NO.:

CASE NAME:

DEFENDANT NAME:

DEFENDANT ALIASES:

DEFENDANT DOB: DEFENDANT SSN:

CORONER’S OFFICE CASE NO(S).:

DEFENDANT
RACE (Check one) O White O Native American
O Black O Alaska Native
O Asian O Aleut
O Pacific Islander O Other (explain)
IS DEFENDANT HISPANIC? O YBES 0O NO
VICTIM NAME -
RACE (Check one) O White O Native American
O Black O Alaska Native
O Asian 0O Aleut
O Pacific Islander O Other (explain)
WAS VICTIM HISPANIC? O YES 0O NO
VICTIM NAME
RACE (Check one) O White O Native American
O Black O Alaska Native
O Asian O Aleut
O Pacific Islander O Other (explain)
WAS VICTIM HISPANIC? O YES 0O NO
VICTIM NAME
RACE (Check one) O White O Native American
O Black O Alaska Native
O Asian O Aleut
O Pacific Islander O Other (explain)

WAS VICTIM HISPANIC? O YES (O NO

DOES U. S. ATTORNEY RECOMMEND DEATH PENALTY? O YES O NO

! As is true for all federal decisions regarding prosecution, bias for or against an individual based upon

characteristics such as race, color, religious belicfs, national origin, or sex of a defendant or a victim may not play any role in
the decision whether to seek or authorize the death penalty, and any influence of passion, prejudice, or other arbitrary factors
must be avoided. Sec 18 U.S.C. § 3593(c) and (f) and § 3595(c)(1).
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CHAP. 10 UNITED STATES ATTORNEYS' MANUAL 9-10.010

9-10.000 CAPITAL CRIMES

9~10.010 Federal Death Penalty Provisions

Some of the existing federal death penalty provisions are unenforceable
in view of a series of Supreme Court decisions including Furman v. Georgia,
408 U.S. 238 (1972) and United States v. Jackson, 390 U.S. 570 (1968).
Previously, the Department had taken the position that, with the exception
of the Aircraft Piracy Statute (49 U.S.C. §§ 1472-1473), all federal death
penalty provisions were void because they set forth no legislated guide-
lines to control the fact-finder's discretion in determining whether the
penalty of death is to be imposed. The Aircraft Piracy Statute was amended
after the Furman decision and provides for the death penalty but places
substantial constraints on the discretion of the fact-finder. Essential-
ly, this statute provides that a separate, post~verdict, sentencing hear-
ing must be held to determine the existence or non-existence of specified
mitigating and aggravating factors before the defendant is sentenced to
death. The requirements for the hearing are set out in the statute. It is
the Department's view that this procedure is constitutionally permissible
because it provides specific guidelines that preclude the arbitrary and
capricious imposition of the death penalty.

The Office of Legal Counsel has reviewed other federal capital punish-
ment provisions and has concluded that the death penalty may be permissible
for certain crimes in addition to aircraft hijacking. There are arguments,
never considered by the Supreme Court, that imposition of the death penalty
for narrowly drawn offenses against the United States and its officials
remain viable under the rationale of Jurek v. Texas, 428 U.S. 262 (1976).
In Jurek, the Court held that Texas' action in narrowing capital offenses
to five categories in essence requires the jury to find the existence of a
statutory aggravating circumstance before the death penalty may be im-
posed, thus requiring the sentencing authority to focus on the particular-
ized nature of the crime. Moreover, while the Texas statute did not
specifically speak of mitigating circumstances, it had been construed to
include the jury's consideration of such circumstances.

Thus, under Jurek, certain narrow federal statutes that carry a death
penalty sanction, such as assassination of the President (18 U.S.C. § 1751)
might survive an Eighth Amendment challenge. The provisions of 18 U.S.C.
§ 1751 apply to such a narrow group of statutorily delimited persons—the
President, Vice President or person next in line to the Presidency, and
highest echelon Presidential and Vice Presidential aides—that a reason-
able argument could be made that Congress had so carefully shaped the
offense as to essentially require the finding of an aggravating circum-
stance before the death penalty could be imposed. Of course, in cases such
as these the court would itself have to establish a procedure to permit the
consideration of mitigating factors.
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On the other hand, there are some death penalty provisions which are so
broad that no reasonable argument could be made that they would survive an
Eighth Amendment challenge. For example, aircraft destruction resulting
in death, punishable under 18 U.S.C. § 34, specifically leaves unfettered
discretion in the hands of the jury as to whether or not to impose the death
penalty as do provisions in 18 U.S.C. § 844 providing for the death penalty
if death results from any one of three explosives offenses. Similarly, the
general federal murder provision, 18 U.5.C. § 1111, gives the jury unguided
discretion as to which murders will be punished by the death penalty.

9-10.020 Recommendation of the Death Penalty

The death penalty shall not be recommended without the approval of the
Attorney General. See USAM 9-2.148, supra.

9-10.100 PROCEDURAL REQUIREMENTS IN CASES UNDER STATUTES AUTHORIZING
DEATH PENALTY--AFTER FURMAN

Federal law contains various provisions applicable to the prosecution
of capital cases. These provisions include: 18 U.S5.C. § 3005 (appointment
of two attorneys for defense in capital cases), 18 U.S.C. § 3235 (venue in
capital cases), 18 U.S.C. § 3281 (no time limitation on instituting pro-
ceedings in capital cases), 18 U.S.C. § 3432 (requiring disclosure of
government witnesses and list of veniremen at least three days before
trial), Rule 7{(a), Federal Rules of Criminal Procedure (prohibiting waiver
of indictment in capital cases), Rule 24(b), Federal Rule of Criminal
Procedure {increased peremptory challenges in capital cases}).

In prosecutions under statutes with unenforceable death penalties, not
all provisions tied to the concept of a ''capital case'' become invalid.
The general rule is that where the provision is tied to the nature of the
offense and not to the severity of the punishment, it survives. See United
States v. Steel, 759 F.2d 706 {(9th Cir.1985).

The unlimited statute of limitations, 18 U.S5.C. § 3281, is not intended
to provide additional safequards to a defendant faced with the death
penalty. Rather, it is tied to the extremely serious nature of the offense
charged. Accordingly, there is no time limitation on instituting a prose-
cution under a statute with an invalid death penalty so long as Congress has
not downgraded the offense to non-capital status. See United States v.
Helmich, 521 F.Supp. 1246 {(M.D.Fla.1981); United States v. Provenzano, 423
F.Supp. 662 (8.D.N.Y.1976) aff'd without opinion, 556 F.2d4 562 (2nd Cir.
1977}.

However, those procedural safeguards intended to reduce the chance an
innocent defendant would be put to death are inapplicable in a prosecution
for an offense with an invalid death penalty. A defendant in such a
prosecution would not be entitled to two court appointed attorneys, addi-
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tional peremptory challenges, nor to the government's witness list and the
list of veniremen three days before trial. See United States v. Dufer, 648
F.2d 512 (9th Cir.1980), cert. denied, 450 U.S. 925 (1981); United States
v. Goseyun, 789 F.24 1386 (9th Cir.1986); United States v. Steel, 759 F.24
706 (9th Cir.1985) and cases cited therein. An apparently contrary view on
this issue was expressed by a divided panel of the Fourth Circuit in United
States v. Watson, 496 F.2d 1125 {4th Cir.1973). The panel majority held
that notwithstanding Furman, supra, a defendant charged with first degree
murder under 18 U.5.C. § 1111, had an absolute right to two attorneys under
18 U.8.C. § 3005. The dissenting judge in Watson agreed with the weight of
authority that procedural safeguards accorded to defendants are applica~-
ble only where death was a possible penalty.

We note that the majority view is given further support by a line of
cases which antedate Furman, supra, and hold .nat where the government
expressly or implicitly agrees not to seek the death penalty, there is no
error in denying the defendant the benefit of the procedural protections.
See e.g. Loux v. United States, 389 F.2d 911 (9th Cir.1968); Hall v. United
States, 410 F.24 653 (4th Cir.1969).
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9-11.000 GRAND JURY
9-11.001 Additional Materials

Additional materials that may be helpful include treatises, especially
Beale and Bryson, Grand Jury Law and Practice. In addition, the Narcotic
and Dangerous Drug Section has prepared a monograph entitled ''Federal
Grand Jury Practice (Volumes I and II). Copies may be obtained from that
Section.

9-11.010 Grand Jury Indictment Required by the Fifth Amendment

The Fifth Amendment to the Constitution of the United States provides,
in part, that ''no person shall be held to answer for a capital, or other-
wise infamous crime, unless on a presentment or indictment of a grand jury,
except in cases arising in the land or naval forces, or in the Militia, when
in actual service in time of War or public danger.''

While it is a very effective instrument of law enforcement, the grand
jury is regarded primarily as a protection for the individual. It has been
said that the grand jury stands between the accuser and the accused as '‘a
primary security to the innocent against hasty, malicious, and oppressive
persecution.'' See Wood v. Georgia, 370 U.S. 375, 390 (1962). The grand
jury functions to determine whether there is probable cause to believe that
a certain person committed a certain offense and, thus, to protect individ-
uals against the lodging of unfounded criminal charges. See United States
v. Calandra, 414 U.S. 338 (1974); Branzburg v. Hayes, 408 U.8. 665 (1972);
United States v. Cox, 342 F.2d 167 (5th Cir.), cert. denied, 391 U.S. 935
(1965).

9-11.020 The Role of the Prosecutor

In his/her dealings with the grand jury, the prosecutor must always
conduct himself/herself as an officer of the court whose function is to
insure that justice is done and that guilt shall not escape nor innocence
suffer. He/she must recognize that the grand jury is an independent body,
whose functions include not only the investigation of crime and the initi-
ation of criminal prosecution but also the protection of the citizenry from
unfounded criminal charges. The prosecutor's responsibility is to advise
the grand jury on the law and to present evidence for its consideration. In
discharging these responsibilities, he/she must be scrupulously fair to
all witnesses and must do nothing to inflame or otherwise improperly
influence the grand jurors.

9-11.100 POWERS AND LIMITATIONS OF GRAND JURIES
9-11.101 The Functions of a Grand Jury

While grand juries are sometimes described as performing accusatory and
investigatory functions, it is particularly useful to say that a grand
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jury's function is to determine whether or not there is probable cause to
believe that a certain perso: committed a certain federal offense within
the venue of the district court. Thus, it has been said that a grand jury
has but two functions—to indict or, in the alternative, to return a ''no-
bill,'' see Wright, Federal Practice and Procedure, Criminal § 110. It is
useful to look upon the ful?g"”cions of a grand jury in this way because, in
general, a grand jury may not perform any dlfferent function. The investi-
gative grand jury works toward such an end, although some investigations
are never brought to fruition.

At common law, a grand Jury enjoyed a certain power to lssuewreports
alleging non-criminal misconduct. A special grand jury impaneled under 18
U.S.C. § 3331 is authorized, on the basis of a criminal investigation (but
not otherwise), to fashion a report, potentially for public release, con-
cerning either organized crime conditions in the district or the non-crim-
inal misconduct in office of appointed public officers or employees. This
ig discussed fully at USAM 9-11.330, infra. It would seem that a grand jury
impaneled under Rule 6 of the Federal Rules of Criminal Procedure also has a
power to issue reports on non-criminal matters. See Jenkins v. McKeithen,
395 U.S5. 411 (1969); Hannahuv. Larche, 363 U.S. 420 (1960). Whether and in
what form a grand jury report should be issued is in all events a difficult
and complex question. Congultation should be had with the Criminal Divi-

sion before any grand jury réport is imitiated, whether by a regular or .

spec:'_.al grand jury. See HSAM_9-11.331, infra.,

9-11.110 The Investigative Powers of a Grand Jury

The grand jury has always been accorded the broadest latitude in con-
ducting its investigations. The proceedings are conducted ex parte, in
secret, and without any judicial officer in attendance to monitor them, and
there is no exclusionary rule or standard of relevancy or materiality to
inhibit grand jury inquirfr’. A grand juror's own information, newspaper
reports, rumors, or whatever, may properly be used to trigger an investiga-
tion. The grand jury may'act upon mere suspicion that the law has been
violated, or with the objective of seeking assurance that it has not. The
grand jury may investigate a field of fact with no defendant or criminal
charge specifically in mind and with no duty to measure its steps acco.éing
to predictions about the outcome. Thus the grand jury may conduct the
broadest kind of investigation before stopping to determine whether an
indictment should be found. See Calandra, supra; Branzburg, supra; Init-
ed States v. Morton Salt Co., 338 U.S. 632 (1950); Blair v. United States,
250 U.S. 273 (1919); Hale v. Henkel, 201 U.S. 43 (1906); United States v.
Smyth, 104 FP.Supp. 283 (N.D.Cal.l1l952).

Fi 1
9-11.120 Power of a Grand Jury Limited by Its Function

The grand jury's power, although expansive, is limited by its function
toward possible return of an indictment. Costello v. United States, 350
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U.S8. 359, 362 (1956). Accordingly, the grand jury cannot be used solely to
obtain additional evidence against a defendant who has already been in-
dicted. United States v. Woods, 544 F.2d 242, 250 (6th Cir.1976), cert.
denied sub nom., Hurt v. United States, 429 U.S5. 1062 (1977); nor can it be
used solely for pre-trial discovery or trial preparation. United States v.
Star, 470 F.2d 1214 (9th Cir.1972)., After indictment, the grand jury may be
used if its investigation is related to a superseding indictment of addi-
tional defendants or additional crimes by an indicted defendant. In re
Grand Jury Proceedings, 586 F.2d 724 (9th Cir.1978).

A. Approval Required Prior to Resubmission of Same Matter to Grand Jury

Once a grand jury returns a no-bill or otherwise acts on the merits in
declining to return an indictment, the same matter (i.e., the same transac-
tion or event and the same putative defendant) should not be presented to
another grand jury or presented again to the same grand jury without first
securing the approval of the responsible Assistant Attorney General.

B. Use of Grand Jury to Locate Fugitives

It is improper to utilize the grand jury solely as an investigative aid
in the search for a fugitive in whose testimony the grand jury has no
interest. In re Pedro Archuleta, 432 F.Supp. 583 (S.D.N.Y.1977); In re
Wood, 430 F.Supp. 41 (S.D.N.Y.1977), aff'd, In re Cueto, 554 F.2d 14 (24
Cir.1977).

I1f, however, the grand jury has a legitimate interest in the testimony
of a fugitive, it may subpoena other witnesses and records in an effort to
locate the fugitive. Wood, supra, citing Hoffman v. United States, 341
U.S. 479 (1951). Similarly, it is the Criminal Division's view that if the
present whereabouts of a fugitive is related to a legitimate grand jury
investigation of offenses such as harboring, 18 U.S5.C. $ 1071, 1072, 1381,
misprision of felony, 18 U.S5.C. § 4, accessory after the fact, 18 U.S.C.
§ 3, escape from custody, 18 U.S.C. § 751, 752, or failure to appear, 18
U.S.C. § 3146, the grand jury properly may inquire as to the fugitive's
whereabouts. See In re Grusse, 402 F.Supp. 1232 (D.Ccnn.,1975). Unless
such cellateral interests are present, the grand jury should generally not
be employed in locating fugitives in bail-jumping and escape cases since,
as a rule, the gist of those offenses is the circumstances of defendant's
disappearance rather than his or her current whereabouts.

Generally, grand jury subpoenas should not be used to locate fugitives
in investigations of unlawful flight to avoid prosecution, 18 U.S.C.
§ 1073. Normally an unlawful flight complaint will be dismissed when a
fugitive is apprehended and turned over to state authorities to await
extradition. Prosecutions for unlawful flight are rare and the statute
requires prior written approval of the Attorney General or Assistant At-
torney General. Since indictments for unlawful flight are rarely sought,
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it would be improper to routinely use the grand jury in an effort to locate
unlawful flight fugitives.

C. Obtaining Records to Aid in Location of Federal Fugitives—Alterna-
tives to Use of Grand Jury Subpoenas :

The Criminai Division recognizes the importance of providing to federal
investigative agencies a means of obtaining records which would aid in the

search of federal fugitives. Usually the records sought are telephone toll.

records of relatives and close agsociates of the fugitive, althgugh ¢ther
kinds of records might also be valuable in ascertaining the fugitive's
whereabouts.

With the enactment of the Electronic Communications Privacy Act of 1986,
Public Law No. 99-508, law enforcement access to telephone toll records
will now be covered by federal statute.

Pursuant to 18 U.S5.C. §§ 2703(¢)(1)(B) and 2703(¢){2) the government may
obtain a ''record or other information pertaining to a subscriber'' (tele-
phone toll records) without notice to the subscriber by obtaining: (1) an
administrative or grand jury subpoena; (2) a search warrant pursuant to
state or federal law; or (3) a court order pursuant to 18 U.8.C. § 2703(4)
based on a finding that the information is relevant to ‘a legitimate law
.enforcement inguiry. :

For an analysis of the Electronic Communications Privacy Act of 1986 see
USAM 9-7.,2000,.

Occasionally, there may be records, other than telephone toll records,
which might be useful in a fugitive investigation but which cannot be
obtained by grand jury subpoena, administrative subpoena, or search war-
rant, In such situations, it may be appropriate to seek a court order for
‘production of the records pursuant to the All Writs Act, 28 U.S.C. § 1651,
The All Writs Act provides:

The Supreme Court and all courts established by the Act of
Congress may issue all writs necessary or appropriate in aid of
their respective jurisdictions and agreeable to the usages and
principles of law.

The Supreme Court has recognized the power of a federal court to issue
orders under the All Writs Act ''as may be necessary or appropriate to
effectuate and prevent the frustration of orders it has previously issued
in the exercise of its jurisdiction.'' $ee United States v. New York
Telephone Coy, 434 U.S. 159, 172 (1977).

Because the purpose of the All Writs Act is to ald the court in the
exercise of its jurisdiction, an application for an order under the act
must be sought only from the United States District Court in which the
complaint or indictment is pending.
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The use of the All Writs Act to obtain records in a fugitive investiga-
tion 18 not a procedure to be used in every fugitive case. The willingness
of courts to issue such orders will depend in the selectivity with which
such applications are made, and the courts will not condone a wholesale use
of the act for this'purpose. Thus,.the procedure should be used only in
important cases where a strong showing can be made that the records are
likely to lead to the whereabouts of the fugitive.

9-11.121 Venue Limitations

A case should not be presented to a grand jury in a distri:\ct unless venue
for the offense lies in that district. Nevertheless, it is common for a
grand jury to investigate matters occurring at least partly outside its own
district, because federal offenses are often prosecutable in more than one
district, and a grand jury is under no obligation to determine venue early
in its investigation. A witness should not be heard to challenge the right
of a grand jury to inquire into events that happened in other districts. As
a general matter, a witness has a duty to testify if the grand jury has a de -
facto existence and cannot resist questions on the grounds of relevancy or
matera.allty :

9-11.122 Limitations Set by the District Court

It is often said that the grand jury is an arm or appendage of the court.
This has a certain significance but is also misleading. The grand jury is
dependent on the court in certain respects and independent in other re-
spects. :

Lacking powers of its own, the grand jury must rely upon the district
court's subpoena and contempt powers if witnesses are to be compelled to:
attend and to testifly in grand jury sessions. See Brown v. United States,
359 U.S. 41 (1959). This presents no problems in the ordinary course. But -
a court may properly deny a grand jury the use of subpoenas to engage in
''"the indiscriminate summoning of witnesses with no definite object in

.mind and in a spirit of meddlesome inquiry.'' The court may curb a grand
jury when it clearly exceeds ''its historic authoxity.'' See Hale v.
Henkel, supra. In any event, the district court has broad authority to
discharge a grand jury inpaneled under Rule 6 of the Federal Rules of
Criminal Procedure, and rather than monitor the issuance of grand jury
subpoenas in.situations involving a flagrant abuse, the court might more
likely pit an end to the grand jury by dlscharglng it, See FPed.R.Crim.P. .

6(g).

Ther® is a counterbalancing principle. Since the grand jury enjoys
Constitutional status, the district court must neither control nor inter-
fere with the grand jury in '‘the exercise of its essential functions.'®
See United States v. United States District Court for the Southern District
of West Virginia, 238 F.2d 713 {4th Cir.l1958), cert. denied, sub nom.,
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Valley Bell Dairy Co. v. Unitad States, 352 U.S. 981 (1957). In that case,
the district court was held to have 1nterfarad improperly with the grand
jury by denying government ccansel the use of the grand jury trangscript and
by instructing the jurors to vote without the benefit of government coun-
sel's summarization of the e%idence.

The government attorney also enjoys a constitutionally-based indepen-
dence. Court, prosecutor, and grand jury-——each has its own authority; and
a court may not exercise its supervisory power over the grand jury in such a
way as to encroach upon the jurors' or the prosecutor's prerogatives,
unless there is a clear basis in law and fact for doing so. See United
States v. Chanen, 549 F.2d 1306 (9th Cir.1977).

9-11,123 leltatlons Arising From the Role of the Government Attorney

No federal grand jury can indict without the concurrence of the attorney
for the government. He/she must sign the indictment under Rule 7(c) of the
Fed.R.Cr.P. for the indictment o be valid, and the judiciary cannot conmpel

-the attorney for the government to sign any indictment. In signing an
indictment, the attorney for the government is not just complying with Rule
7: the attorney is exercising a power belonging to the executive branch of
the government. See Cox, supra; Smith v. United States, 375 F.24 243 (5th
Cir.), cert. denied, 391 U.8. 841 (1967).

9-11.124 Testimonial Privilege as Limiting Power of Grand Jury

A witness before a grand jury enjoys the same testimonial privilege
he/she would have at any stage of a criminal proceeding. The gingle rule in
the Fed.R.Evid. that is made applicable to grand jury proceedings is Rule
501 on testimonial privilegeés; see Fed.R.Evid. 101 and 110l(c) and (d).
Fed.R,.Evid. 501 provides that, except as otherwise required by the Consti-
tution, statute, or rules, the testimonial privileges of witnesses ''shall
be governed by principles of the common law as they may be interpreted by
the courts of the United States in the light of reason and experiance.'’
The subject is thus left for case law development. But Rule 501 is clear:
federal law (not state law) is controlling on the matter of testimonial
privilege before grand juries. See United States v. Woodall, 438 F.24 1317
_ (5th Cir.1970), cert. denied, 403 U.S. 933 (1971). It is emphasized,

however, that Rule 501 is only a rule for the witness and does not set a
standard for what may be heard and used as a basis for indictment. See the
Advisory Committee's Note to Rule 1101 of the Fed.R.Evid. In short, a grand
jury may considér and indict on the basis of testimony that will not
necessarily be admissible at trial; and the indictment will not be vitia-
ted because evidence was obtained in violation of a testimonial privilege.
See, e.g., United States v. Fultz, 602 F.2d 830 (8th Cir.1979); United
States v. Colasurdo, 453 F.24 585 (24 Cir.1971), cert. denied, 406 U.S. 817
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(1972); cf. United States v. Franklin, 598 F.2d 954 (5th Cir.), cert.
denied 444 U.S. 870 (1970.)

When a grand jury witness invokes a testimonial privilege, the attorney
for the government will want to examine the claim very carefully to ascer-
tain whether the privilege, although perhaps available in that state, is
properly invoked in a federal proceeding. Each witness is under a broad
duty to answer questions; the witness has no privilege to protect others.
See United States v, Mandujano, 425 U.S. 564 (1976). To compel a witness to
give testimony, resort may be had to the civil contempt remedy under 18
U.S5.C. $§401, and Rule 42 of the Federal Rules of Criminal Procedure is
utilized for punitive purposes. If the privilege against self-incrimina-
tion is invoked in appropriate circumstances, it may be necessary to
consider whether to seek authority for obtaining an order to compel testi-
mony under 18 U.S.C. § 6003, which may be enforced by use of the civil
testimony under 18 U.S.C, § 6003, which may be enforced by use of the civil
contempt remedy.

One exceptional situation is to be noted. A grand jury witness is
entitled, by reason of 18 U.S.C. § 2515, to refuse to respond to questions
based on illegal interception of oral or wire communications. Gelbard v.
United States, 408 U.S. 41 (1972). The decision is based on the statute and
not any broader principle.

9-11.130 Limitation on Naming Persons Unindicted Co-Conspirators

The practice of naming individuals as unindicted co-conspirators in an
indictment charging a criminal conspiracy has been severely criticized in
United States v. Briggs, 514 F.2d4 794 (5th Cir.1974), and other cases.

As the court in Briggs pointed out, there is no need ordinarily to name a
person as an unindicted co-conspirator in an indictment in order to fulfill
any legitimate prosecutorial interest or duty. For purposes of indictment
itself, it is sufficient, for example, to allege that the defendant con-
spired with '‘'another person or persons known.'' The identity of the
person can be supplied, upon request, in a bill of particulars. With
respect to the trial, the person's identity and status as a co-conspirator
can be established, for evidentiary purposes, through the introduction of
proof sufficient to invoke the co-conspirator hearsay exception without
subjecting the person to the burden of a formal accusation by a grand jury.

Accordingly, in the absence of some sound reason {e.g., where the fact
of the person's conspiratorial involvement is a matter of public record or
knowledge), it is not desirable for U.S. Attorneys to identify unindicted
co-conspirators in conspiracy indictments,

9~11.140 Limitation on Grand Jury Subpoenas

Subpoenas in federal proceedings, including grand jury proceedings, are
governed by Rule 17 of the Fed.R.Cr.P.
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Grand jury subpoenas may be served at any place within the United
States. Under Rule 17(g) of the Faderal Rules of Criminal Procedure, a
failure by a person without adequate excuse to obey a subpoena served upon
him/her may be deemed a contampt of the court.

Grand jury subpoenas may'be issued, to be served abroad, to compel the
appearance before the grand jury of a national or resident of the United
States and the production of '"'a specified document or other thing by
him.'' The decision to the contrary in United States v. Thompson, 319 F.24
665 (24 Cir.1963), was overcome by an amendment of 28 U.S.C. § 1783. See
Wright, Federal Practice and Procedure, Criminal § 277. However; before
ilssuing a subpoena to a witness abroad, the district court is required
under 28 U.S.C. § 1783(a) to make certain findings regarding the necessity
for subpoenaing the witness. The issuance of a grand jury subpoena to an
American citizen in a foreign country may at times be obviated by present-
ing the person's statement to the grand jury in the form of hearsay.

There can be enormous difficulties involved in investigating any matter
abroad and in seeking to obtain the testimony of persons located in other
countries, even if they are citizens of the United States, See Jones,
International Judicial Assistance: Procedural Chacos And A Program For
Reform. 62 Yale L.J. 515. Subpoenas cannot be issued and served abroad
upon foreign nationals; even to request a foreign nationdl to appear in
this country may involve sensitive problems. Accordingly, before making
any effort or initiating any process to obtain testimony or evidence from

abroad, prior consultation with the Criminal Division is required. In-

quiries should be directed to the Office of International Rffairs.

All grand jury witnesses should be accorded reasonable advance notice of
their appearance before the grand jury. '‘'Forthwith'' or ''eo instanter'’
subpoenas should be used only when swift action is important and then only
with the prior approval of the U.S. Attorney. Consideraticns, among oth-
ers, which bear upon the desirability of using such subpoenas include the
following: (1) the risk of flight; (2) the risk of destruction or fabrica-
tion of evidence; (3) the need for the orderly presentation of evidence;
and (4) the degree of inconvenience of the witness.

Policies regarding the issuance of subpoenas to members of thrz news
media and subpoenas for telephone toll records of members of the news media
are discussed elsewhere in the "3AM.

9-11.141 Fair Credit Reporting Act and Grand Jury Subpoenas—Specisa. Han-
dling Necessary

The Fair Credit Reporting Act (15 U.S.C. § 1681 et seq.) prohibits credit
reporting agencies from furnishing consumer reports except, inter :1lia,
''in response to the order of a court'’' of competent jurisdiction. AutLor-
ities are divided on the guestion whether grand jury subpoenas are court
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orders within the meaning of the guoted language (at 15 U.S.C.
§ 1681(b)(1). The cases are collected in Matter of Application to Quash
Grand Jury Subpoena, 526 F.Supp. 1253 (D.Md.1981). The only circuit court
to rule on the issue held that a subpoena is not a court order within the
meaning of the act. See In re Gren, 633 F.2d 825 (9th Cir.1980); accord,
Doe v. DiGenova, 779 F.24 74 (D.C.Cir.1985).

Because of the division of opinion on the legal issue and the resulting
differences in practices in the various districts, credit reporting agen-
cies are often constrained to resist grand jury subpoenas which they would
promptly obey if the subpoenas were specially issued by the district
courts. The trouble, expense and delay involved for the agencies and the
government seem particularly unwarranted when no definitive resolution of
the legal issue is foreseeable at an early date. Heretofore, in order to
try to minimize these problems, and the need for litigation, U.S. Attorneys
were given discretion to seek court approval of a grand jury subpoena. This
policy, however, has not been completely successful in resolving the is-
sue. Accordingly, to provide consistency and uniformity in the various
districts, the Department of Justice has determined that henceforth attor-
neys for the government in seeking to obtain credit reporting agency
records, should seek court orders or the endorsement or other special
handling of subpoenas by the district court so as to obviate the legal
difficulties. See, e.g., In re Gren, supra, at n. 3.

It should be sufficient simply to make an Iin camera, ex parte showing
that the information sought from the credit reporting agency is or may be
relevant to an ongoing investigation, that it is properly within the grand
jury's jurisdiction and that it is not sought primarily for any other
purpose. Cf. In re Grand Jury Proceedings (Larry Smith), 579 F.2d4 836 (3d
Cir.1978}.

9-11.150 Advice of ''Rights'' of Grand Jury Witnesses

It is the Department's policy to advise a grand jury witness of the
rights described below only if such witness is a ''target'' or ''subject!'’
{as hereinafter defined)} of a grand jury investigation.

The Supreme Court declined to decide whether a grand jury witness must
be warned of his/her Fifth Amendment privilege against compulsory self-in-
crimination before his/her grand jury testimony can be used against the
witness. See United States v. Washington, 431 U.S. 181, 186 and 190-191
(1977): United States v. Wong, 431 U.S. 174 (1977); Mandujano, supra, at
582 n. 7. It is important to note, however, that in Mandujano the Court
toock cognizance of the fact that federal prosecutors customarily warn
''"targets'' of their Fifth Amerndment rights before grand jury questioning
begins. Similarly, in Washington the Court pointed to the fact that Fifth
Amendment warnings were administered as negating ''any possible compul-
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sion to self-incrimination which might otherwise exigt'' in the grand jury
setting. See Washington, supra, at 188,

Notwithstanding the lack of a clear constitutional imperative, it is the
_internal policy of the Departnént that an ''Advice of Rights'' form, as set
forth below, be appended to all grand jury subpoenas to be.served on any
''target'! or ''subject'' (as hereinafter defined) of an investigation:

Advice of Rights

A. Thevgrand jury is conducting an investigation of possible violé’ﬁions
of federal criminal laws involving: (State here the general subject matter

of inquiry, e.g., the conducting of an illedal gambling businesgs in viola-_

tion of 18 U.S.C. § 1955).

B. You may refuse to answer any question if a truthful answer to the
question would tend to incriminate you.

C. Anything that you do say may be used against you by the grand jury or
in a subsequent legal proceeding.

D. If you have retained counsel, the grand jury will perm:.t you a
reasconable opportunity to step outside the grand jury room to consult with
counsel if you do so desire,,

In addition, these ''warnings'' should be given by the prosecutor on the
record before the grand jury and the witness should be asked to affirm that
the witness understands them.

A ''target'' is a person as to whom the prosecutor or the grand jury has
substantial evidence linking him/her to the commission of a crime and who,
in the judgment of the prosecutor, is a putative defendant. An officer or
employee of an organization which is a target is not automatically to be
considered as a target even if such officer's or employee's conduct con-
tributed to the commission of the crime by the target organization, and the
same lack of automatic target status holds true for organizations which
employ, or employed, an officer or employee who is a target. Although the
Court in Washington, supra, held that ''targets'' of the grand jury's
investigation are entitled to no special warnings relative to their status
--ag ''potential defendant[s]'', the Department continues its longstanding
internal practice 'to advise witnesses who are known '‘targetas'! of the
investigation that their conduct ig being investigated for possible vicla-
tion of federal crjiminal law. This supplemental ''warning'' will be admin-
istered on the record when the target witness is advised of the matters
discussed in the preceding paragraphs.

A ''subject'' of an investigation is a person whose conduct is within
the scope of the grand jury's investigation.
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Where a local district court insists that the notice of rights may not be
appended to a grand jury subpoena, the advice of rights may be set forth in a
separate letter and mailed to or handed to the witness when the subpoena is
served.

9-11.151 Subpoenaing Targets of the Investigation

A grand jury may properly subpoena a subject or a target of the investi-
gation and question him/her about his/her involvement in the crime under
investigation. See Wong, supra, at 179 n. 8; Washington, supra, at 190 n.
6; Mandujano, supra, at 573-75 and 584 n. 9; United States v. Dionisio, 410
U.S. 1, 10 n. 8 (1973). However, in the context of particular cases such a
subpoena may carry the appearance of unfairness. Because the potential for
misunderstanding is great, before a known '‘target'' (as defined in USAM
9-11.150, supra) is subpoenaed to testify before the grand Fjury about
his/her involvement in the crime under investigation, an effort should be
made to secure his/her voluntary appearance. If a voluntary appearance
cannot be obtained, he/she should be subpoenaed only after the grand jury
and U.S. Attorney or the responsible Assistant Attorney General have ap-
proved the subpoena. In determining whether to approve a subpoena for a
"'target,'' careful attention will be paid to the following considera-
tions:

A. The importance to the successful conduct of the grand jury's inves-
tigation of the testimony or other information sought;

B. Whether the substance of the testimony or other information sought
could be provided by other witnesses; and

C. Whether the questions the prosecutor and the grand jurors intend to
ask or the other information sought would be protected by a valid claim of
privilege.

9-11.152 Requests by Subjects and Targets to Testify Before the Grand Jury

It is not altogether uncommon for subjects or targets of the grand
jury's investigation, particularly in white-collar cases, to request or
demand the opportunity to tell the grand jury their side of the story.
While the prosecutor has no legal cobligation to permit such witnesses to
testify United States v. Leverage Funding System, Inc., 637 F.2d 645 (9th
Cir.1980), cert. denied, 452 U.S. 961 {1981); United States v. Gardner,
516 ¥.2d 334 (7th Cir.1975), cert. denied, 423 U.5. 861 (1976)) a refusal to
do so can create the appearance of unfairness. Accordingly, under normal
circumstances, where no burden upon the grand jury or delay of its proceed-
ings is involved, resasonable requests by a ''subject'’ or ''target'' of an
investigation (as defined in USAM 9-11.150, supra) personally to testify
before the grand jury ordinarily should be given favorable consideration,
provided that such witness explicitly waives his/her privilege against
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self-incrimination and is reypresented by counsel or voluntarily and know-
ingly appears without ¢ounsel and consents to full examination under ocath.

Some such witnesses undoubtedly will wish to supplement their testimony
with the testimony of others. The dsecision whether to accommodate such
requests, reject them after listening to the testimony of the target or the
subject, or to seek statements from the suggested witnesses is a matter
which is left to the sound discretion of the grand jury. When passing on
such requests, it must be kept in mind that the grand jury was never
intended to be and is not properly either an adversary proceeding gr the
arbiter of guilt or innocence. See, e€.g., Calandra, supra, at 343.

9-11.153 Notification of Targets

Where a target is not called to testify pursuant to USAM 9-11.151,
supra, and does not request to testify on his/her own motion (see USAM
9-11.152, supra), the prosecutor, in appropriate cases, is encouraged to
notlfy such person a reasonable time before seeking an indictment in order
to afford him/her an opportunity to testify (subject to the conditions set
forth in USAM 9-11,152, supra) before the grand jury. Of course, notifica-
tion would not be appropriate in routine clear cases nor where such action
might jeopardize the investigation or prosecution because of the likeli-
hood of flight, destruction or fabrication of evidence, endangerment of
other witnesses, undue delay or otherwise would be inconsistent with the

ends of justice.

9-11.154 Advance Assertions of an Intention to Claim the Fifth Amendment
Privilege Against Compulsory Self-Incrimination

A question frequently faced by federal prosecutors is how to respond to
an assertion by a prospectzve ‘grand jury witness that if called to testify
he/she will refuse to testify on Fifth Amendment grounds. Some argue that
unless the prosecutor is prepared to seek an order pursuant to 18 U.S.C.
§ 6003, the witness should be excused from testifying. However, such a
broad rule would be improper and make it too convenient for witnesses to
avoid testifying truthfully to their knowledge of relevant facts. More-
over, once compelled to appear, the witness may be willing and able to
answer some or all of the grand jury's gquestions without incriminating
. himself/herself. However, if a ''target'' of the investigation (as de~
fined in USAM 9-11.150, supra) and his/her attorney state in a writing,
signed by both, that the ''target'' will refuse to testify on Fifth Amend-
ment grounds, the witness ordinarily should be excused from testifying
unless the grand Jury and the U.S. Attorney agree to insist on the appear-
ance. In determining the desirability of insisting on the appearance of
such a person, consideration should be glven to the factors which justified
the subpoena in the first place, i.e., the importanCe of the testimony or
other information sought, its unavailability from other sources, and the
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applicability of the Fifth Amendment privilege to the likely areas of
inquiry.

9-11.155 Notification to Targets when Target Status Ends

The United States Attorney shall have discretion to notify an individu-
al, who has been the target of a grand jury investigation, that the individ-
ual is no longer considered to be a target by the United States Attorney's
Office. Such a notification should be provided only by the United States
Attorney having cognizance over the grand jury investigation.

It is suggested that the discontinuation of target status notification
will most generally be obtainable when:

a. The target previously has been notified by the government that he
or she was a target of the investigation; and,

b. The criminal investigation involving the target has been discon-
tinued without an indictment being returned charging the target, or the
government receives evidence in a continuing investigation that conclu~-
sively establishes that target status has ended as to this individual.

There may be other circumstances in which the United States Attorney may
exercise discretion to provide the detargeting notification such as when
government action has resulted in public knowledge of the investigation.

The United States Attorney may decline to issue such notification if the
notification would adversely affect the integrity of the investigation or
the grand jury process, or for other appropriate reasons. No explanation
need be provided for declining such a request.

If the United States Attorney concludes that the detargeting notifica-
tion is appropriate, the language of the notification may be tailored to
the particular case. In any particular case, for example, the language of
the notification may be drafted to preclude the target from using the
notification as a ''clean bill of health'' or testimonial.

The delivering of such a notification to a target or the attorney for the
target shall not preclude the United States Attorney's Office or the grand
jury having cogrnizance over the investigation (or any other grand jury)
from reinstituting such an investigation without notification to the tar-
get, or the attorney for the target, if, in the opinion of that or any other
grand jury, or any United States Attorney's Cffice, circumstances warrant
such a reinstitution.

The foregoing provisions are not intended to, do not, and may not be
relied upon to create any rights, substantive or procedural, enforceable
at law by any party in any matter civil or criminal. Nor are any limita-
tions hereby placed on otherwise lawful litigative prerogatives of the
Department of Justice.
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9-11.160 Limitation on Resubuoesnaing Contumacious Witnesses Before Suc-
cessive Grand Juries

While the Supreme Court in Shillitani v. United States, 384 U.S. 364,
371 n. 8 (1965), appears to ,spprove the reimposition of civil contempt
sanctions in successive grand juries, it is the general policy of the
Department not to subpoena and seek contempt citations in a successor grand
jury against a witness who refused to testify before the prior grand jury
and was consequently incarcerated for such refusal. The resubpoenaing of a
contumacious witness may, however, be justified in certain limited gitua-
tions such as when the questions to be asked the witness relate to matters

not covered in the previous proceedings or when there is an indication from

the witness or his/her legal counsel that the witness will in fact testify
if called before the new grand jury. If the witness is believed to possess
information essential to the investigation, resubpoenaing may also be
justified when the witness h:.mself/herself is involved to a s:.gnlf:.cant
degree in the criminality about which he/she can testz.fy. In such cases,
pr:.or author:x.zatlon must be obtained from the Assistant Attorney General,
Criminal Division, to subpoena the witness before the successive grand
juryas well as to seek civil contempt sanctions if the witness continues to
persist in his/fher refusal to testify. , : €

ance the coercive effect of a c:.v:.l contempt adjudicat:.on is substan-

tially diluted when the grand jury's term is about to expire, it is recom-
mended that a subpoena ordinarily not be issued to a witness who it is

anticipated will refuse to testify before such grand jury. 'I.'h;s, of

course, is a matter of judgment for the U.S. Attorney and there may well be
situations when it is necessary to subpoena a witness and institute con-
tempt proceedings for recalcitrance in such circumstances. In most situa-
tions, however, it would seemipreferable to subpoena the witness before a

new grand jury.

9-11.200 THE PROVISIONS OF FEDERAL RULES OF CRIMINAL PROCEDURE €

9-11.210 Summoning Grand Juries (Fed.R.Crim.P. 6(a))

Rule 6(a) of the Federal Rules of Criminal Procedure authorizes courts
to impanel as many grand juries ''as the public interest requires.'' Each
-grand jury must consist of not less than 16 nor more-than 23 members. The
jury selection process is discussed at USAM 9-11.223, infra. Either the
clerk of the court or a jury commission (depending upon the type of plan
adopted for the r,andom selection of jurors) manages the jury selection
process under the Jury Selection and Serv:.ce Act.,

Rule 6 of the Federal Rules of Criminal Procedure does not state cxplic-
itly what constitutes a quorum to enable a grand jury to operate. However,
since a grand jury cannot be impaneled with less than sixteen members, it is
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considered that 16 jurors constitute a quorum. A grand jury should not
function with less than 16 members in attendance.

9-11.220 Objection to Grand Jury and to Grand Jurors (Fed.R.Crim.P. 6(b))

The U.S. Attorney's primary concern with the grand jury selection pro-
cess arises under Rule 6(b) of the Fed.R.Cr.P. That rule allows for the
making of two basic types of objections. The first are objections to the
array (that the jurors were not selected, drawn, or summoned in accordance
with law). The second are objections to individual jurors {that they are
not legally qualified to serve). The rule provides two methods for making
these objections.

9-11.221 Challenges

Rule 6(b) (1) of the Fed.R.Cr.P. permits the attorney for the government
or a defendant held to answer in the district court to make challenges
before the administration of the ocath to the grand jurors. The rule was
recognized, when framed, as being of limited practical value and was not
meant to prevent objections being made instead by means of motions to
dismiss. See the original note to subdivision (b) of Fed.R.Cr.P. 6.

9-11.222 Motions to Dismiss, in General

If not previously determined upon challenge, objections to the array or
to individual jurors may be made under Rule 6(b)(2) of the Fed.R.Cr.P. by
means of moticns to dismiss the indictment. Objections will usually be
raised by this method. It is expressly provided in the rule that such
motions to dismiss should be made and granted as provided in 28 U.S.C.
§ 1867(e).

9-11.223 Motions to Dismiss Based on Objections to the Array

It is declared federal policy under the Jury Selection and Service Act
{specifically 28 U.S5.C. §§ 1861 and 1862) that grand and petit jurors shall
be ''selected at random from a fair cross secticn of the community in the
district or division wherein the court convenes, '’ and no citizen shall be
excluded from serving on account of race, color, religion, sex, national
origin, or economic status. Pursuant to 28 U.S5.C. § 1863, each U.S. Dis-
trict Court has placed into operation a written plan for random selection
of jurors. This jury selection plan generates,; in accordance with 28
U.S.C. §§ 1864 to 1866, first a ''master jury wheel'' of names selected at
random from particular sources {generally voter registration lists and
certain supplemental sources); and then (on the basis of juror qualifica-
tion forms executed by the persons on the master jury wheel, and ''other
competent evidenca'') a ''qualified jury wheel'' of names of legally qual-
ified and nonexempt persons. From time to time, random (and usually pub-
lic) drawings are conducted and subpoenas issued to a certain number of
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persons on the qualified jury whesl. These prospective jurors are examined
further in court and, as nseded, grand and petit juries are impaneled. (18.
U.S.C., § 3321 of Title 18 allcws for the summonlng of additional jurors to
complete a grand jury when less than sixteen of the persons summoned attend -
or remain aftér the court allvws challenges.) It is a practice in certain
districts to designate alternate grand jurors, but they do not -sit like
their counterparts on petit juries; they sit only to replace a grand jurcr
who is permanently excused.

While U.S. Attorneys have no responsibility for administering the Jury
Selection and Service Act, they have an obvious stake in the act's being
properly administered. The requirement in 28 U.S.C. § 1863(b) (4) ‘that the
master jury wheel be emptied and refilled periodically {(at least every four

vears) affords an opportunity for reflecting upon the jury selection 8ysS~_»

tem and the possible effect of changed circumstances in the community.
See, e.qg.; United States v. Gooding, 473 F.24 425. (3th Cir.), cert. denied,

412 U.8, 928 (1973); United States v. Guzman, 468 F.24 1245 (24 Cir,1972},

cert. denied, 410 U.S, 937 (1973). While it is contemplated that woter

lists will be: the primary sources of jurors, it is also contemplated that-
supplemental sources will be -used at times as a corrective in the system..

See United States v. Ross, 468 F.2d 1213 {(%th Cir.1972), cert. denied, 410 :.

U.S. 989 (1973); United Stateés v. Lewis, 472 F.2d 252 (34 Clle?B), 1968
U.S8.Code Congressional and Administrative News, 1974,

9-11.224 Giving the Court Information Pertinment to Jury Selection

It is important for a U.S. Attorney to inform the district court of all
facts that may be pertinent to the matter of excluding jurors under 28
U.S.C. § 1866(c), especially when a grand jury is to be selected to conduct
a2 highly sensitive investigation. Particular care should be taken to
prevent the impaneling of a juror who might '‘'be unable to render impartial

jury service.'' If provided for in the jury selection plan, in accordance .

with 28 U.S.C. § 1863(b) (8), the court may vary from its custcmary practice
and keep the names drawn from the qualified jury wheel confidential '‘in
any case where the interests of jusgtice so require.'!' :

9-11.230 Objectiong to Grand Jury Proceedings

There are few principles of more importance in the administration of .

criminal justice than the principle announced in Costello v. United

" States, 350 U.S. 359, -363 (1956); an indictment returned by a legally

constituted and unbiased grand jury, if valid on its face, is sufficient to

call for trial of the charges on the merits.

9-11.231 Mot:.ons to Dismiss Due to Illegally Obtained Evidence Before a
Grand Jury

The fact that illegally obtained, privileged, or otherwise incompetent
evidence was presented to the grand jury is no.cause for abating the
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prosecution under the indictment, or for inquiring into the sufficiency of
the competent evidence before the grand jury, even if the defendant may be
expected to have the illegally obtained evidence suppressed or incompetent
evidence excluded at trial. See Dionisio, supra. Despite some argument
that the Costello rule has been eroded by cases calling for a more limited
use of hearsay in grand jury proceedings, it appears that the rule is
entitled to its full force today in light of the broad bases for decision in
Calandra, supra.

In Calandra, the Supreme Court held that a grand jury witness cannot
properly refuse to answer questions based upon evidence obtained from an
unlawful search and seizure, The court reasoned that a contrary rule would
deter police misconduct in only a speculative and minimal way while it
would exact a prohibitive price by impeding the grand jury's investiga-
tion.

The Court cited Dionisio, supra, as reaffirming ''our disinclination to
allow litigious interference with grand jury proceedings.'' The Court
also recognized the existence of an internal control in that prosecutors
will hardly seek indictments where convictions cannot be obtained. Calan-
dra, supra, at 349-351.

It is in recognition of this principle that the Department has formulat-
ed the following internal policy of self~restraint regarding presentation
to the grand jury of unconstitutionally obtained evidence: A prosecutor
should not present to the grand jury for use against a person whose consti-
tutional rights clearly have been violated evidence which the prosecutor
personally knows was obtained as a direct result of the constitutional
violation. ‘

9-11.232 Use of Hearsay in a Grand Jury Proceeding

There has been considerable criticism voiced that hearsay evidence is
relied upon too much in grand jury proceedings. From the perspective,
however, that a grand jury is a layman's inquiry, conducted ex parte to
determine probable cause rather than guilt or innocence, and that in
certain forms hearsay is highly creditable evidence, there is a justifica-
tion for using hearsay in grand jury proceedings. Each U.S. Attorney
should be accountable to hiwmself/herself in this regard and to the grand
jurors. Worthy of consideration are guidelines on the use of hearsay in
grand jury proceedings set out in A.B.A. Standards For Criminal Justice,
Standards Relating To The Prosecution Function 3.6(a} {(Approved Draft,
1971). Hearsay evidence should be presented on its merits so that the
jurors are not misled into believing that the witness is giving his/her own
personal account. See United States v. Leibowitz, 420 F.2d 39 (24 Cir.
1969); but see United States v. Trass, 644 7.2d 791 (9th Cir.1981). The
gquestion should not be so much whether to use hearsay evidence, but wheth-
er, at the end, the presentation was in keeping with the professional
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obligations of attorneys for the government, and afforded the grand jurors
a substantial basis for votirg upon an indictment. Government attorneys
are charged with a high duty in presenting matters to grand juries but are
also entitled to a constituticnally based independence. See United States
v. Chanen, 549 F.2d 1306 (9th,Cir.1977). .

9-11.233 Presentation of Exculpatory Evidence

Although neither statutory nor case law imposes upon the prosecutor a

legal obligation to present exculpatory evidence to the grand jury (Levar-.-l .

age Funding System, Inc., supra; United States v. Y. Hata Co., 53?': Fl.2d

508, 512 (9th Cir.), cert. denied, 429 U.S. 828 (1976); Loraine v. Unit,e;d

States, 396 F.24 335, 339 (9th Cir.), cert. denied, 393 U.S. 933 (1968), it
is the Department's internal policy to do so under many circumstances. For.

example, when a prosecutor conducting a grand jury inguiry is personally

aware of substantial evidence which directly negates the guilt of a subjact i

of the investigation, the prosecutor must present or otherwise disclos&a ‘_

such evidence to the grand jury before seeking’ an indictment against such 8

L S

person.

9-11.240 Who May be Present at Grand Jury Sessions (Fed.R. g_m P, G(Q)_l

Under Rule 6(d) of the Federal Rules of Criminal Procedura ’ no person .

may be present while a grand jury is in session other than attorneys for the
government, the witness under examination, interpreters when needed, -and
stenographers or operators of recording devices who are making a record of
the evidence. No one at all other than the jurors may be present while the
grand jury is deliberating or voting. See United States v. Mechanik, 475

U.5. 66 (1986). Eavesdropping upon the deliberations or voting of a grand -~

jury is punishable as an obgtruction of justice under 18 U.S.C. § 1508.

9-11.241 DOJ Attorneys Authorized to Conduct Grand J‘urif Prdcaé&iﬁ&s

Federal Rule of Criminal Procedure 6(d) authorizes attorneys for the -
government to appear before the grand jury. For purposes of that rule,'w )
"tattorney for the government" is defined in Fed.R.Cr.P. 54(c) as the

Attorney General, an authorized assistant of the Attorney General, a U. s,
_Attorney, an authorized assistant of a U.S. Attorney, and certain cthar
persons in cases arising under the laws of Guam.

The authority for a U.S. Attorney to conduct grand jury proceedings is
set forth in the statute establishing U.S. Attorney duties, 28 U.S.C.
§ 547. U.S. Attorneys are directed in that statute to ''prosecute for all
offenses against the United States.'' Assistant U.S. Attorneys similarly
derive their authority to conduct grand jury proceedings in the district of
their appointment from their appointment statute, -28 U.S.C. § 542.
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When a U.S., Attorney or Assistant U.S. Attorney needs to appear before a
grand jury in a district other than the district in which he/she is appoint-
ed, the U.8. Attorney for either the district of appointment or the dis-
trict of the grand jury should submit a request to the Executive Office for
U.S. Attorneys for an appointment as a Special Assistant U.S. Attorney.
The request should identify the attorney, and the reasons therefor. The
Executive Office will send the notice of appointment to the U.S. Attorney
in the district in which the grand jury is sitting.

Departmental attorneys, other than U.S. Attorneys and Assistant U.S.
Attorneys, may conduct grand jury proceedings when authorized to do so by
the Attorney General or a delegee pursuant to 28 U.S.C, §515(a). The
Attorney General has delegated this authority to direct Department of
Justice Attorneys to conduct grand jury proceedings to all Assistant aAt-
torneys General and Deputy Assistant Attorneys General in matters super-
vised by them. (Order No. 725-77.)

9-11.242 Non-Department of Justice Government Attorneys

Federal Rule of Criminal Procedure 6(d) provides that the only prosecu-
tional personnel who may be present while the grand jury is in session are
'Tattorneys for the government.'' Rule 54(c) defines attorney for the
government for Federal Rules of Criminal Procedure purposes as '’'the At-
torney General, an authorized assistant of the Attorney General, a United
States Attorney, (and) an authorized assistant of a United States Attor-
ney."'’

An agency attorney or other non-Department of Justice attorney must be
appointed as a Special Assistant or a Special Assistant to the Attorney
General, pursuant to 28 U.S.C. § 515, or a Special Assistant to a U.S.
Attorney, pursuant to 28 U.S.C. § 543, in order to appear before a grand
jury in the district of appointment. Normally the Special Assistant to a
U.S. Attorney appointment is employed. Where the less common Special
Assistant or Special Assistant to the Attorney General appointment is to be
used in cases or matters within the jurisdiction of the Criminal Division,
the Office of Enforcement Operations should be contacted for information.

Appointments as Special Assistants to U.S. Attorneys are made by the
Associate Attorney General. A letter of appointment is executed and the
cath of office as a Special Assistant to a U.S. Attorney must be taken (see
28 U.S.C. §§ 543, 544). Requests for such appointments must be made in
writing through the Director of the Executive Office for U.S. Attorneys and
must include the following information:

A. The facts and circumstances of the case;
B. The reasons supporting the appointment;

C. The duration and any special conditions of the appointment;
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D. Whether the appointee may be called as a witness before the grand
jury. If such a possibility exists, it ordinarily would be unwise to
make the appointment;

E. How the attorney has been informed of the grand jury secrecy reguire-
ments in Federal Rule f Criminal Procedure 6(e).

F. If the appointee is an agency attorney, whether the agency from which
the attorney comes is conducting or may conduct contemporaneous
administrative or other civil proceedings. If so, a full descrip-
tion of the substance and status of such proceedings should be
included; and ®

G. If the appointee is an agency attorney, a full description of the
‘arrangements that have been made to prevent the attorney's agency
from obtaining access through the attorney to grand jury materials
- in the case.

The request must also state that the agency attorney will be accompanied
at all times while before the grand jury by an experienced Department of
Justice attorney, the U.S. Attorney, or an Assistant U.S. Attorney. Final-
ly, the request must contain the following statement, signed by the agency
attorney:

I understand the restrictions on the grand jury secrecy obli=-

~gations of this appointment as a Special Assistant to the Unit-
ed States Attorney and do hereby certify that I will adhere to
the requirements contained in this letter.

The use of agency attorneys as Special Assistants before the grand jury
has been upheld by the courts. See United States v. Wencke, 604 F.2d 607
(9th Cir.1979); United States v, Birdman, 602 ¥.2d 547 (3rd Cir.1979); In
re Perlin, 589 F.24 260 (7th Cir.1978). The U.8. Attorney or Departmental

attorney with responsibility’ for the case retains such full responsibili-

ty. Cf. D.C.Cir.1979 Judicial Conference Proceedings, 85 F.R.D. 180-181.

9~-11.243 Presence of Stenographer-—Recording Réquired

Federal Rule of Criminal Procedure 6(e)(1l) requires that all grand jury
proceedings be recorded except when the grand jury is deliberating or
voting. Government attorneys should not have any conversations, even of a

casual nature, with grand jurors unless they are being recorded. The

_ recording, however, is not required to be transcribed and transqripts

should not be prepared-unless there is a specific need for them. Reporters

and stenographers are bound by the secrecy requirements of Rule 6(e)(2)
It is important that they be made aware of that rule.

00

9-11.244 Presence of an Interpreter

. Federal Rule of Criminal Procedure 6(d) permits the presencs of an
interpreter when needed in grand jury proceedings. Interpreters should be
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obtained in accordance with 28 U.8.C. § 1827 and Rule 28. An interpreter is
bound not to disclose matters occurring before the grand jury without
judicial authority. Attorneys for the government should make sure that any
interpreter used in a grand jury proceeding is aware of his/her secrecy
obligation.

9-11.245 No Exceptions

Federal Rule of Criminal Procedure 6(d) does not admit any exception
under which persons not usually authorized to be present are allowed to
attend a grand jury session under extraordinary c¢ircumstances. Indeed,
the presence of any unauthorized person during a grand jury session may be
grounds for dismissal of the indictment. Thus, a parent may not accompany a
child who is to testify, nor may a marshal be present to control a poten-
tially unruly witness. United States v. Borys, 169 F.Supp. 366 (D.Alaska
1959); see United States v. Carper, 116 ¥.Supp. 817 (D.D.C.1953).

9-11.250 Disclosure Under Fed.R.Crim.P. 6(e): To Attorneys for the
Government, Including for Civil Use

Disclosure of materials covered by Federal Rule of Criminal Procedure
6 (e) may be made ''to an attorney for the government for use in the perform-
ance of such attorney's duty.'' See Fed.R.Cr.P. 6(e)(3){(A)(1i). ''Attor-
ney for the government'' is defined in Fed.R.Cr.P. 54(c). Disclosure to
government attorneys and their assistants for use in a civil suit is
permissible only with a court order under Rule 6(e}{3)(C){(i). United
States v. Sells Engineering, Inc., 463 U.S. 418 (1983). See Guide on Rule
6(e) after Sells and Baggot 6-8, 18-32 (January 1984).

From the Federal Rule of Criminal Procedure 54 (c) definition it is clear
that Rule 6(e) does not authorize disclosure to attorneys for other federal
government agencies. See United States v. Bates, 627 F.2d4 349, 351 (D.C.
Cir.1980). Nor is disclosure permitted under this section to attorneys for
state or local governments. In re Holovachka, 317 F.2d 834 (7th Cir.1963);
Corona Construction Co. v. Ampress Brick Co., Inc., 376 F.Supp. 598 (N.D.
111.1974).

When disclosure is authorized by court order under Rule 6(e)(3)(C){(i),
of the Federal Rules of Criminal Procedure, for use in civil proceedings,
. there is a danger of misuse, or the appearance thereof, when such disclo-
sure is made during the pendency of the grand jury investigation. There is
no rule of law that would require a civil disclosure within the Department
to be deferred until the relevant criminal investigation has been complet-
ed; but unless there is a genuine need for disclosure during the pendency
of the grand jury investigation, it is the better practice to forestall the
disclosure until the criminal investigation is completed.
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9-11.251 Disclosure Undar Fs=d.R.Crim.P. 6(e): To Other Government Per-~
sonnel

Disclosure of materials covered by Federal Rule of Criminal Procedure
6(e) may be made to !'government personnel ... to assist an attorney for the
government . toenfcrm=feder%lcrlminallaw." ' 'Government personnel'’
includes not only federal criminal investigators such as the FBI, but also
employees of any federal agency who are assisting the prosecutor. See
S.Rep. No. 354, 95th Cong., lst Sess., reprinted in 1977 U.8.Code Cong. &
Ad.News 530, The decision to use government personnel to assist the grand
jury investigation is within the discretior.of the prosecutor and need not
be justified. Perlin, supra at 268. Such personnel may use the material
disclosed in conducting interviews. Cf United States v. Stanford, 589 F.24
285 (7th Cir. 1978), cert, denied, 440 U.S. 983 (1979).

Strict precautions ghould be taken when. employzng personnel from agen-
cies which have a civil function, such as the Securities and Exchange
Commission, the Environmental Protection Agency, or the Internal Revenue
Service, to ensure that knowledge of the grand jury investigation or
documents subpoenaed by the grand jury are not used improperly for civil
purposes by the agency. Grand jury documents should be segregated and
personnel assisting the grand jury investigation should not work.on-acivil
matter involving the same subjects unless a court order has been obtained

authorizing such use. It may be valuable to issue written precautionary

instructions which can be y#ed in any hearing challenging the grand- jury
procedures. See Robert Hawthorne, Inc. v. Director of Internal Revenue,
406 F.Supp. 1098, 1126 (E.D.Pa.l1975).

9~11.252 Disclosure Under Fed.R.Crim.P. 6(e): Preliminarily to or in
Connection With a Judicial Proceeding

Under subsection (3)(C)(i) of Fed.R.Cr.P. 6(e), grand jury materials

may be disclosed by order of a court preliminarily to or in connection with
a judicial proceeding. A court must make two determinations before enter-

ing such an order,

The first is whether the requested disclosure is indeed preliminary to
or in connection with a judicial proceeding. The leading definition: of
judicial proceeding is that provxded by Judge Learned Hand:

The term 'judicial proceeding' includes any proceeding deter-
minable by a court, having for its object the compliance of any
person, subject to judicial control with standards imposed
upon his conduct in the public interest, even though such com-
pliance is énforced without the procedure applicable to the
punishment of crime. An interpretation that should not go at
least sc far, would not only be in the teeth of the language
employed, but would defeat any rational purpose that can be
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imputed to the Rule. Poe v. Rosenberg, 255 F.2d 118, 120 (24
Cir.1958).

Because IRS has unique powers to assess and collect taxes without resort
to litigation, its tax audits and other proceedings may not qualify for
disclosure under Rule 6(e)(3)(C)(i) of the Fed.R.Cr.P. United States v.
Baggot, 463 U.S. 476 (1983).

The second determination the courts make before authorizing disclosure
of grand jury materials to private parties is to weigh the particularized
need of the party seeking disclosure against the public interest in grand
jury secrecy. See Douglas Oil Co. v. Petrol Stops Northwest, 441 U.S. 211,
216-219 (1979); Guide on Kule 6(e) after Sells and Baggot at 22-27 {(January
1984). A failure to demonstrate sufficient need can result in the denial of
a request for otherwise permissible disclosure. See In re Grand Jury
Proceedings, 483 F.Supp. 422 (E.D.Pa 1979) (state prosecutor). The De~
partment takes the position that the particularized need reguirement is
inapplicable when grand jury materials are sought for federal law enforce-
ment purposes. See In re Grand Jury Subpoenas, April 1978, 581 F.2d4 1103,
1110 (4th Cir.1978), cert. denied, 440 U.8., 971 (1979): In re Grand Jury
(rTv), 583 Fr.24 128, 130-131 (5th Cir.1978).

As with disclosure to Department of Justice attorneys for use in civil
proceedings, discussed supra, it is preferable to await the completion of a
grand jury investigation before seeking disclosure to another government
agency for civil purposes. Capitol Indemnity Corp. v. First Minnesota
Construction Co., 405 F.Supp. 929 (D.Mass.1975).

9-11.253 Who is Not Covered by Fed.R.Crim.P. 6(e): Only Witnesses

One of the purposes of grand jury secrecy is to foster the cooperation of
witnesses. Only by making witnesses aware of the protection afforded them
can the full value of grand jury secrecy be realized. It is suggested that
in an appropriate situation the witness be told that the proceeding will
remain secret until such time as disclosure is required in court, and,
therefore, that the witness' cooperation with or appearance before the
grand jury will not be known publicly unless the witness chooses to make it
known.

In communicating with a witness regarding grand jury secrecy, it is
important to make clear that Federal Rule of Criminal Procedure 6{(e)
specifically prohibits any obligation cf secrecy from being imposed '‘'upon
any person except in accordance with this rule.'' Witnesses, therefore,
cannot be put under any obligation of secrecy. See Application of Eisen-
berg, 654 F.2d4 1107, 1113 n. 9 (5th Cir.1981).

However, a suggestion or request that a witness not disclose matters
occurring before the grand jury may be made where necessary to protect the
integrity of the grand jury's investigation or the safety of witnesses and
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other individuals mentioned in testimony. Letters or statements to wit-
nesses cautioning them regarding disclosure should maks it clear that no
obligation of secrecy can be imposed. In addition, it should be made clear
that the witness has an absolute right té consult with his or her attorney.

9-11.260 Amendment to Rule 6(e) Federal Rules of Criminal Procedure Per-
mitting Certain Disclosure to State and Local Law Enforcement
Officials )

The Supreme Court added a new subdivision, 6{(e)(3)(C)({(iv), in an amend-
ment effective August 1, 1985. Its purpose, as stated in the Advisory
Committee (on Criminal Rules of the Judicial Conference) notes, was to
eliminate ''an unreasonable barrier to the effective enforcement of our
two~tiered system of criminal laws ... [by allowing] a court to permit
disclosure to a state or local official for the purpose of enforcing state
law when an attorney for the government so requests and makes the requisite
showing.''

The new subdivision reads as follows: ''(C) Disclosure otherwise pro-
hibited by this rule of matters occurring before the grand jury may also be
made ...

(iv) when permitted by a court at the request of an attorney for the
government, upon a showing that such matters may disclose & vioclation of
state criminal law, to an appropriate official of a state or subdivision
of a state for the purpose of enforcing such law. '

If the court orders disclosure of matters occurring before the grand jury,
the disclosure shall be made in such manner, at such time, and under such
conditions as the court may direct.'!

It is both the intent of the amended rule, and the pelicy of the Depart-
ment of Justice, to share guch grand jury information wherever it is
appropriate to do so. Thus, the phrase ''appropriate official of a state or
subdivision of a state'' shall be interpreted to mean any official whose
official duties include enforcement of the state criminal law whose vicla-
"tion is indicated in the matters for which permission to disclose is to be
sought. This policy is, however, subject to the caution in the Advisory
Committee notes that '"'[tlhere is no intention ... to have Pederal grand
juries act as an arm of the state.!'!

It is thus clear that the decision to release or withhold such informa-
tion may have significant effects upon relations between federal prosecu-

tors and their state and local counterparts, and that disclosure may raise

lssues which go to the heart of the federal grand jury process. In this
respect, the Assjstant Attorney General in charge of the Criminal Division
(who is a member of the Advisory Committee) promised the Advisory Committee
that prior to any request to a court for permission to disclose such grand
jury information, authorization would be required from the Assistant At-
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torney General in charge of the Division having jurisdiction over the
matters that were presented to the grand jury. In the case of a multiple-
jurisdiction investigation (e.g., tax, non-tax) requests should be made to
the Assistant Attorney General of the Division having supervisory respon-
sibility for the principal offense(s) being investigated. It is the policy
of the Department that such prior authorization be requested in writing in
all cases. A copy of such requests shall be sent to all investigating
agencies involved in the grand jury investigation.

To insure that grand jury secrecy requirements are not violated in the
submitting of such requests, place the following legend at the top and
bottom of each page of the request:

GRAND JURY INFORMATION:

Disclosure restricted by
Rule 6{(e), Federal Rules

of Criminal Procedure

In addition, the entire packet shall be c¢overed with a plain white sheet
having the word ''SENSITIVE'' stamped or typed at the top left and bottom
right corners.

United States Attorneys seeking permission to apply for a disclosure
order shall request that permission from the Assistant Attorney General of
the Division having jurisdiction over the matter that was before the grand
jury by submitting a written request in which they shall address expressly
all elements necessary for these officials to comply with the standards set
forth below in making their decision. Requests submitted to the Criminal
Division shall be sent to the Head, Legal Support Unit, Office of Enforce-
ment Operations. Ones submitted to other Divisions shall be sent to the
appropriate contact person listed at the conclusion ¢f this memorandum.
There is no requirement that a ''particularized need'' be established for
the disclosure, but there should be a substantial one. The need to prose-
cute or to investigate ongoing or completed state or local felony offenses
will generally be deemed substantial.

Persons making requests for authorization should provide the following
information:

l. Title of grand jury investigation and involved target(s);
2. Origin of grand jury investigation;

3. General nature of investigation;

4. Status of grand jury investigation;

5. State(s) for which authorization to disclose grand jury matters is
sought;
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6. Nature and summary of information sought to be disclosed;
7. General nature of potential state offenszes;

8. Impact of disclosure to staie(s) on ongoing federal grand jury investi-
gative efforts or prosecutions; .

5. Extent of prior state involvement, if any, in federal grand jury pro-

ceedings under Rule 6(e)(3)(A){ii);

10, Extent, if any, of state knowledge or awareness of federal grand jury
investigation; v

11. Existence, if any, of ongoing state investigations or efforts regard—
ing grand jury matters sought to be disclosed. and

12. Any additional material necessary to enable the Assistant Attorney
General to evaluate fully the factors which the following paragraph re-
guires them to consider in making a decision.

In making a determination on whether to authorize the seeking of permisg-
sion to disclose each Assistant Attorney General shall consider all rele-
vant factors including whether:

4

1. The state has a substantial need for the information;

2. The grand jury was convened for a legltlmate federal investigative

purpose;
3. "pisclosure would impair an ongoing federal trial or investigation;

4. Disclosure would violate a federal statute (e.g., 26 U.S.C. 6103) or
regulation; o

5. Disclosure would violate a specific Departmental policy;

6. Disclosure would reveal classified informatxon to persons without an
appropriate security clearance; :

7. Disclosure would compromlse ‘the government's ability to protect an

informant;
8. Disclosure would improperly reveal trade secrets; and

9. Reasonable alternative means exist for obtaining the ‘information con~
tained in the grand jury materials to be disclosed.

If the requesé'is authorized, the government attorney.who seeks permis-
sion to disclose shall include in the proposed order a provision that
further disclosures by the state officials involved shall be limited to
those required in the enforcement of state criminal laws. '
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It is requested that a copy of any order denying a request for permission
to disclose be sent to the Assistant Attorney General who authorized the
filing of the request.

The following divisions of the Department have designated the listed
individuals to answer questions regarding Rule 6(e)(3)(C)(iv).
Antitrust Division Director of Operations Joe Widmar ................ 514-3543
Civil Rights Division Deputy Chief Dan Bell ................... 514-4071
Criminal Section
Deputy Chief Barry Kowalski .......... 514-4067
Criminal Section
Criminal Division Head, Legal Support Unit David Simonson .......... 724-6672
¢ffice of Enforcement Op-
erations
Lands Division Director, Judson Starr ............. 514-2490
Environmental Crimes
Unit
Environmental Enforce~
ment Section
Tax Division Senior Assistant Chief Ed Vellines............... 514-3011
Office of Policy and Tax
Enforcement Analysis
Criminal Section

9~11.300 THE SPECIAL GRAND JURY—18 U.S.C. § 3331

It was once common for investigative grand juries and for grand juries
other than the first of two or more impaneled in a district to be called
'tgpecial'' grand juries. The term is now ambiguous. Legislation enacted
in 1970 created ''special'' grand juries primarily to meet the special
needs of organized crime investigations. These statutory grand juries
differ in several significant respects from grand juries impaneled under
Federal Rule of Criminal Procedure 6. Care should be taken in using the
term special grand jury to avoid any misunderstanding. The term may be
used, for example, with a parenthetical reference to the statute or the
rule, if the meaning is not otherwise clear from the context.

The distinctive features of special grand juries are discussed below.
To the extent these distinctive features permit, the special grand juries
are governed bv the same statutes, rules, and case law applicable to
regular grand juries. See 18 U.S.C. § 3334. In a very large measure,
special grand juries and regular grand juries are alike.

9-11.310 Impaneling Special Grand Juries

As provided in 18 U.S.C. § 3334(a), the district court in every judicial
district having more than four million inhabitants must impanel a special
grand jury at least once every eighteen months (unless a special grand jury
is then sitting); and the district court must also impanel a special grand
jury when the Attorney General, Deputy Attorney General, or a designated
Assistant Attorney General certifies in writing to the chief judge of the
district that in his/her judgment, a special grand jury is necessary
'*because of criminal activity in the district.’' (See 28 C.F.R. § 0.59
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under which the Assistant Attorney General in charge of the Criminal
Division is designated to make certifications under 18 U.S.C. § 3331.)

89-11.311 Request for Certification

U.8. Attorneys who want ce}tification made to cause the impaneling of
special grand juries should direct their requests for certification to the
Chief of the Organized Crime and Racketeering Section of the Criminal
Division, explaining briefly the reasons for the request and the nature and
scope of the criminal activities to be investigated. .

$~11.312 additional Special Grand Juries

District courts are authorized under 18 U.S.C. § 3332(b) to impanel
additional special grand juries when the special grand juries already
impaneled have more business than they can properly handle. When impan-
eling additional special grand juries, a court should make a finding as to
the need; and a court should always make it clear that the special grand
jury is being impaneled under 18 U.S8.C. § 3331 (and is therefore not subject
to the limitations of a regular grand jury). See Wax v. Motley, 510 F.24
318 (24 Cir.1975). v

Vi
k4

9-11.320 Special Duties Imposed Upon Attorneys for the Government

The special grand jury has a duty under 18 U.S.C. § 3332(a) ''to inquire
into offenses against the criminal laws of the United States alleged to
have been committed within the district.'' sSuch alleged offenses may be
brought to the jury's attention by the court or by any attorney appearing
for the United States to present evidence to the jury. It is incumbent upon
any such government attorney to whom it is reported that a federal offense
was committed within the disgtrict, if the source of information so re-
quests, to refer the information to thé special grand jury, naming the
source and apprising the jury of the attorney's action or recommendation
regarding the information.

9-11.330 Reports of Special Grand Juries

At the conclusion of its service, a special grand jury is authorized
under 18 U.S.C. § 3333, by a majority vote of its members, to submit to the
" district court, potentially for public release, a grand jury report, which
must concern either: (1) noncriminal misconduct, malfeasance, or misfea-
sance in office involving organized crime activity by an appointed public
officer or employee, as the basgis for a recommendation for removal or
disciplinary action; or (2) organized crime conditions in the district,
without however being critical of any identified person. (''Public offi-
cer or employvee'' is defined broadly in 18 U.8.C. § 3333(f) to include
federal, state and local officials.)
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Upon receiving a report from a special grand jury, the district court
must examine it, together with the minutes of the special grand jury, and
accept it, for eventual filing as a public record, if the report is: (1} one
of the two types authorized by 18 U.S.C. § 3333(a)}; (2) based upon facts
discovered in the course of an authorized criminal investigation; (3)
supported by a preponderance of the evidence; and (4) if each public
officer or employee named in the report was afforded a reasonable opportu-
nity to testify and present witnesses on his/her own behalf before the
special grand jury, prior to its filing the report. (It would seem that 18
U.8.C. § 3333(a) necessitates a recording of the proceedings if a special
grand jury may issue a grand jury report.)

The wording and the legislative history of 18 U.S.C. § 3332(a) and
3333(b) (1) indicate that a special grand jury should not investigate for
the sole purpose of writing a report; the report must emanate from the
criminal investigation. At bottom, then, a special grand jury functions
essentially like a regular grand jury. It is only after the ''completion'’
of the criminal investigation, when the time is near for discharging the
jury, that a report may be submitted to the court under 18 U.S.C. § 3333(a}.
The grand jury will by that time have exhausted all investigative leads and
have found all appropriate indictments.

The ''misconduct,'' ''malfeasance,'' or ''misfeasance'' that may be the
subject of a report (provided it is related to organized criminal activity)
must, to some degree, involve willful wrongdoing as distinguished from
mere inaction or lack of diligence on the part of the public official.
Nonfeasance in office, however, if it is of such serious dimensions as to be
equitable with misconduct, may be a basis for a special grand jury report.
See S.Rep. No. 617, 91ist Cong., lst Sess. (1969); 1970 U.S.Code Cong. &
Ad.News 4007.

Reports involving public officials must connect ''misconduct,'' ''mal-
feasance,'' or ''misfeasance’'' with '‘'organized criminal activity.''
''Organized criminal activity'' should be interpreted as being much broad-
er than ''organigzed crime;'' it includes ''any criminal activity collec-
tively undertaken.'' This statement is based upon the legislative history
of 18 U.S.C. § 3503(a), not of 18 U.S.C. § 3333, but both sections were part
of the Organized Crime Control Act of 1970, making it logical to construe

~the term the same way for both sections. See 116 Cong.Rec. 35293 (October
7, 1970).

Before the district court may enter as a public record a special grand
jury report concerning appointed public officers or employees, a complex
procedure must be followed as set down in 18 U.S5.C. § 3333(c).

If a court decides that a report submitted to it by a special grand jury
regarding a public officer or employee does not comply with the law, the
court may seal the report and keep it secret or, for remedial purposes,
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ordar the same grand jury to take additional testimony. For purposes of
taking additional testimony, a special grand jury may be extended to serve
for longer than thirty-sixz menths (but this is the only exception to the
thirty-six months limitation:.

If the district court feels that the filing of a special grand jury
report as public record would prejudice the fair consideration of a pending
¢riminal matter, the court is authorized under 18 U.S.C. § 3333(d) to keep
the report sealed during the pendency of that matter. Sealed for such a
reason, the report would not be subject to subpoena. :

e

When appropriate, U.8. Attorneys will deliver copies of grand jury
reports, together with the appendices, to the governmental bodies having
jurisdiction to discipline the appointed officers and employees whose
involvement in ''organized criminal activity!' is the subject of the re-
port. See 18 U.S.C., § 3333(¢c)(3). (The prospect of such disciplinary
action does not prevent the officer's or employee's being compelled to
testify under a grant of immunity; see In re Reno, 331 F.Supp. 507 (E.D.

Mich.1971)).

9-11.331 Consultation With the Criminal Division About Reports

If a special grand jury will be consideting the issuance of a report at
the culmination of its service, U.S. Attorneys are requested to notify the
Chief of the Organized Crime and Racketeering Section promptly of the fact
and explain why an indictment cannot be found to obviate the issuance of a
grand jury report. It should also be explained how the facts developed
-during a criminal investigation support one of the authorized types of
reports. Before any draft report is furnished to the grand jury, it must be
submitted to the Chief of the Organized Crime and Racketeering Section for

approval.

It is not clear what remedy the government would have if a court was
wrong in sealing a special grand jury report and refusing tomake it public.
The Chief of the Organized Crime and Racketeering Section should be noti-
fied promptly if a court finally determines for any reason that a grand jury
report is deficient or not properly to be released, so that consideration

may be given to the possibility of taking the matter to the court of

appeals, '

W
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