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Lamenting the | ack of objective information about the
realities of consuner bankruptcy has a track record that goes
back at | east three decades, when David Stanley and Marjorie
Grth introduced their landmark study of cases under the
Bankruptcy Act in 1967 with the observation that “bankruptcy
has received only sporadic attention fromscholars and is
i gnored by the news nedia except when sone nobvie star or
busi ness tycoon appears in bankruptcy court.”?

Thirty years later the Final Report of the National
Bankruptcy Comm ssion expressed the sane concern even nore
vividly: “In short, the bankruptcy system operates behind a
veil of darkness created by the |lack of reliable data about
its operations. The lack of information about ‘what is going
on” in the bankruptcy systemleads to a distrust of its
results—a belief by sone that creditors, debtors and
professionals within the systemare all sonmehow taking
advant age of one another and the public at large, and that the
system suffers from w despread fraud, abuse and
i nefficiency.”?

In this colum | enphasize four points concerning the
state of our ignorance about consuner bankruptcies.

1) There is a growi ng consensus, based on good dat a,
about sone basic financial attributes of consuners in chapter
7. At the sane tine, there are continuing vigorous disputes
about other characteristics of these debtors.

2) Qur know edge of chapter 13 debtors is even nore
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fragnmentary. There are several reasons for this, but none is
so major that it prevents the devel opment of thorough

nati onwi de profiles of chapter 13 cases that can be used,

al ong with chapter 7 data, to illum nate the grounds on which
policy can be debated.

3) Conparisons of debtors participating in chapter 7 and
chapter 13 cases are particularly inportant right now The
means-testing provisions of the final Conference Report on
H R 3150, the Bankruptcy Reform Act of 1998, could nove a
very | arge nunber of woul d-be chapter 7 filers into chapter
13.3

4) Al public and private entities that have key data to
contribute to devel oping clear pictures of the two consuner
bankruptcy environnents should act in concert to build an
information resource that is agreed upon by all as accurate
and germane to inform ng policy discussions.

Consensus and Di spute about Chapter 7 Debtors.

There is rough consensus about the inconme distribution of
relatively recent chapter 7 filers. Thus, the authors of the
ABI - supported study of approximately 2,000 cases could bring
their agreement on this variable to within a couple of
percent age points of the results reported by Ernst & Young in
a study supported by VISA 4 O her studies over simlar
popul ations are |ikew se in general agreenent about the incone
di stribution of chapter 7 debtors.

This common ground is inmportant because |egislative
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proposal s for neans-testing have so far all begun with
conpari sons of debtor gross income with national nedian
incomes. Ot her areas of agreenent are likely to be found
regardi ng anounts of secured, priority, and unsecured debt,
that is, values that are available directly from schedul es
provi ded at or near the tine of filing.?®

At this tine, there is little agreenent about the
“bottom |l ine” of current neans-testing proposals: that is, how
much woul d general unsecured creditors recover if some debtors
were required to file for five-year chapter 13 repaynment plans
instead of filing for chapter 7 liquidation? Maxi num esti mates
are five to eight tinmes greater than m ni num esti mates. Mich
of the difference between the bottomlines arises from
di fferences between judgnent calls that the authors had to
make in order to run the nunbers as called for by the
| egi sl ati on.

This sort of disagreenent is not inevitable. If all the
participants in this research shared their data and descri bed
their calcul ati ons conpletely, argunents about apparent
factual discrepancies could nore quickly be replaced by
debat es over conpeting policy positions.

Under st andi ng Chapter 13 Debtors and Cases

| nformati on aggregated to a national |evel about the
course and contents of chapter 13 cases has not been as
readily accessible as chapter 7 data. Once a plan has been
confirmed, the court records do not track the course of the
debtor’s progress until the plan is conpleted or there is a
problem that comes to the court’s attention, (e.g., notions to
nmodi fy, convert, or dism ss). Hence, there is no court-based
national conpilation of the course of debtors’ progress
t hrough chapter 13. All of the inportant information does
exist in the offices of the chapter 13 trustees, but not all
of it is aggregated to a single |location.

Finally, the information about chapter 13 coll ected by
the U.S. Trustees is not organized in terns of individual case
files, which is an essential feature of the database required
to support policy analysis.

5> There is of course the separate question of how accurate
t he schedul ed val ues are.
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These circunstances arose naturally and appropriately out
of the different needs of the entities managing the chapter 13

environnent. Until recently, there has not been a pressing
need to know how t he environnent operates in great detail: now
there is.

The Consequences of a New Policy

The intended effect of neans-testing is to channel sone
debtors into chapter 13 instead of chapter 7 for the purpose
of returning nore noney to general unsecured creditors than
the creditors would otherw se receive. Bottomline assessnents
of the benefits of this nove depend in part on assunptions
about the actual effectiveness of chapter 13 as a collection
device. Anong the solid facts now in hand are the anounts
returned annually to creditors fromchapter 13 plans. For

cal endar year 1997, for exanple, these were $1.34 billion to
secured creditors, $289 mllion to priority creditors, and
$466 million to the general unsecured creditors®.

We al so need to know followup facts such as:
What proportion of the debts owi ng under the plans during the
year did the coll ected anmounts represent? How does the success
vary across different financial profiles of debtors and the
particul ar characteristics of chapter 13 plans?’

Answers to such questions can assist the devel opnent of
rational, enpirically based policy choices for inplenenting
means tests or other need-based statutory anmendnents. Wt hout
them our know edge of chapter 7 debtors and fragnmentary
under st andi ng of chapter 13 outcones is |ike one hand
clapping: unfulfilled potential for a positive outcone.

VWhat Can Be Done?

6 Information supplied by the Executive Office for U.S.
Trustees. The figures do not include cases from North Carolina
and Al abama, which account for approximtely 10% of al
chapter 13 filings, though not necessarily 10% of collections.

7 To nmention just two relevant plan characteristics: Wre
ongoi ng nortgage paynents handl ed i nside or outside of the
pl an? How do these proportions of actual payback relate to the
proposed | ength of the plan?
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The prescription for progress is easy to state and
probably quite difficult to achieve-the public and private
entities with major stakes in consuner bankruptcy policy
shoul d cooperate to devel op a national database and a set of
protocols for testing nmajor questions about the likely
outcomes of chapter 13 adm nistration under neans testing
pl ans wi th known paraneters.

There is now and likely always will be a divergence of goals
bet ween the creditor conmmunity and debtor advocates. However,
this divergence need not extend to the question of what are
the facts to gather about current debtors, and what questions
shoul d be asked about how | egi sl ative changes nay affect the
pool of debtors and their denonstrated abilities to repay
their debts.

Cbt ai ni ng sound answers to such questions is in the collective
best interest.



