For Release
On Delivery

" -

"THE ANTITRUST LAWS, THETR PAST AND FUTURE"

An Address

by

TURIAN ARMOLD

Assistant Atiorney General of the United States

.

Delivered
over
STATTION ISV ,> Columbia Broadcasting System

9:80 to 10 pPedns J0.8: T

Avgust 19, 1938.



THE ANTITRUST LIAWS, TVPQPETAN)NIU%

The Antitrust laws have been cn the books for over forty
vears, At the samne time, concentration of economic powor, handi-

caps on small business, vxploitation of consumers and piling up

\

of huge inventories which cannof be distributed have become our
major ecounomic mroblem, During this period, we have always been
just about ready to euforce the antiﬁr@st laws, %We have written
books; we have passed supplemental legislation; we have preached;
we have defined; we zave built a great system of legal metaphysics;
and we have denounced. Indecd, we have done everything cxcept to
get an organization togother and do an actual practical job of
policing., Thus, we have kept alive the ideal of competition and
permitted unrestricted building of industrial empires at the same
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timo, The answor is fer simpler then most people think, It is
simply this. You can't police a country as large as imerica with
a corporalls guard.

Lot ne illustrate this by tho cra of Thoodore Roosevelt when
trust- onLlﬂP"&S sunnesed te be at 1ts height. To read thé history
of that timec is to got the impression that antitrust cnforcement was
one of the eincipal actifities of govcrmment, How many Qmployocs
were engased in it?  You will be surprised when I answor that the
“perzonnel of the Antitrust Division during thoet famous crusade con=
gisted of only five lawvers and fowr stenogrephers. TFollow tho en-

forcement orgenization of the antitrust ilaws during the intervening

years, years of the greatest industrial growth and economic power which



any govermmcnt has ever khowna From 1914 to 1923 there averaged only
18 attorneys in the Antitrust Division. When this administraticn came
intc office, there were only 15, Today, it Las been increased to
about 90. This fmall group is supposed to nolice the enforcement of
a laﬁ covering the industrial activity of 130,000,000 psople, At

the same btime it must handle all legal proceedings connected with

21 other major acts of Congrass;‘ The waées and hours blll has re-
cently been addod, Compare this to other govermment activities of
nerrower gcope, The idaritime Commission has a persoanel of 1,200;
the new Civil Aeronzubics futhority has 2,800 though the function

of neither of thwsc apiroaches in extent that of the cenforcement

of the antitrust laws, A closer illustration is that of the
Securities and Exchange Commission., It has eight regional offices
and a perscnncl of over 1,200, If you were to lcave all existing
gecuritios statutes on the books and take away all of the personncl
of that Commission cxeupt 20, the cenforcument ﬁrogram_whidh is so
widoly'appleuﬁod today would be completely wrocked,

. I have referred tc the enforcement of the antitrust laws in
the pgst as a gseries O crusades, This ig an accurate descripbion,
A crusacde is concernsd more with the dreamatization cf an ideal
than with continuous »nractical control. So long as the personnel
of <he Departmeﬁt is o smell that violations of the antitrust
laws must be ignored; because there i8 no one vo investigate or

try them, we have no »ractical control of the situation. With

such an eunforcement organization, antitrust cases must bhe selected
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on the basis of their relative importance while the vast mine-
run of offenders arc nermitited to go their way ummoleosted,
If we are going to change our policy from a geries of crusades

to every day enforcement and actual control, we must have a policing

forece adcquate t92 accomplish economic results, We will get neither
of these things without public understanding of the ;moblem_because
without publ;c understandihé and suppert, nc lew can be enforced,
The antitrust problem must e brought to the public and not re-
served for the abstract consideration of the lawyer, or the econo-
mist,

The qﬁestions before the public are these. Shall we cbntinue
the policy of easy acquiescence in the enforcsment of our anti-
‘monopPoly policy? Can we content'oursolves with the dramatization
of the ideal of competition by an occasional case while thousands
of offenses are ignored? This has been the policy in the past.

Cf course, it is botter than nothing. Whila_it has not stopped
the concsntratiqn of" pcwer, nevertheless it has gaved us from
the European cartel system. It has had an importent effect upon
theiethics of Aserican business by Treserving our competitive
ideals., All thie has been unqu@stionaﬂly worth while. The
 question which confronts us today is not whether we should sban-
don fhe enforcenent which we already have, but whether that en-
forcemeny }s enough.

I+t is my conviction that we are being forced to zbandon

our formor policy of casy acduiescecnce and industrial empire
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building by the failure of great industrial ‘er-.piros to adapt
their price policics so that they can distribute the goods which
they arc capable of makiné and so they can eaploy labor and run
their plants at capacitve. The rccoent deprossien brought home
to us the absurdity of people.going without gdods because in-
ventories ’]I these very goods had become too large., This meant
that prices had been fixed without any reference to long range
distribution and with an eye- solely for short-run profit. The
small independent business man and consumer who necded thesé goods
could not get them.

In the depression of 1933, it was a problem of Tinancial
organizations in the marketing of securities which appcared to
be our most outstanding yeaknzss., Men could not purchase because
their bank accounte had disampeared and their securities had be-
come worthloss, That lesson led us to the passage of the Securities’
and Exzchange Act and a betbter control of our financiel organizations,
In the recent depression, it was not the collapse of financial
organizgtions which confroated us, That problem was already on
the way to solution. Instead, we were choked with the invcntories
which could not be distributed. Production therefore had to stop
and mon were discharged at a scale new in our historzr.‘ This was
followed by 2 demand for an investigation »f the monopoly praot'ices
and price policics which stopped the flow of goods by destroying

the purchasing nowver of consumers and small busincss reon, We arc
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belng forced to take control of inflexible price structures and coercions in
restraint of trade today just as in 1953 we were foréed to teke control of the
financing and marketing of securities,

I have clscwhere referred to our economic structure as consisting of two
separate worlds, The first is a world of organlvod-wnéust“v and the second
is a world -of small unorganized bucginess, farmers, laborers aand conswuers, I1n
the first world, there. is the power to mﬁiﬂtain high »rices no matter hoﬁ ﬁuch
the demand for ths product falls off, The result is that production drops,
rcn are laid off and this in twrn lowcrs the purchasing nower and makes the de-
ﬁand drop still further, In thﬁ socond world, unlimited competition still ex-
ists and cennot bo controllud. In this world live the fapmors, refailers, and
the smell business men wao supply the conswacrs with both goods and labor.
Here, when the supply incrcascs or the demand falls off, priccs drop to the
bottom, but the people é@ right on producing as mﬁch as the conditions of the
marlket will permit., In tho first world, we have concentratcd coﬁtrol, which
makes pessible high and rigid prices, which in turn lead to restriction of pro-
duction and ¥ sale dlﬂcb.=a, of labor, In the sccond world, we find com-
petition, low floxiblo prices, large production and labor standards often at
starvation leveols,

The trouble with the systom is that the first Qf these worlds works at
crogs purposcs with the sccond. In the first vorld, great organizations kocp
up prices and lay 6ff labor., The labor. so laid off has no power ‘o purchase
the consumer goods furnished by the second world,

Now, everyone knows by thic time that in the United States we are capable
of producing an abundance for everyone, We have the materiels, the factories,
the men and the money. The »roblem is how to unleash the productive forces

without taking the short end casy road o industrial autocracy,
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The antitrust laws do not themselves fill the whole picture. The govern-
ment 1s stepping into the breach today to vrovide the sscond or competitive
world with morc purchasing powscr., It is spending moncy on relief, and to aid
home owners, in new construction., It attempts tc raise weges from starvation

\ .
levels and tn help farmers waintaein cérop prices which will give them onough

purchasing power to buy ﬁhe goods of the first world of vrganized industry.
But this can nover succeed 1f the world of organized industry maintains and
raises prices fastor during the period of'adjustmcnt tha: the goverament sup-
._plios temporary purchaéiug power. That process »draiLs away the money from
thosc who reccive 1t from the government and then stops the circulation of thoe
mon&y by failing to distribute grods and by laying qff mon who should be con-
swning what the industry produccs,

L

The objectives of the gdvornﬁgnu ere sometimeos misrcrrusented as if-they
were an attempt to raise oll mrices or lower all »ricos, One is called infla-
tion and the othcr deflaotion, The real purposc is to lower the prices which are
to0 high and which interferoc with production without lowcering prices and wages
that are too low. In fact, woe must raisc all tho starvation wages and tho star-
vation pricces.

In solving the difficeltics. created by thosce two worlds; the antitrust
laws alonc arc not sufficient, However, thoy can holp by prdvunting busincss
nen from adopting inflexible price polieies which have ncthing to do with
rroduction c¢apacity and which do not said in the distribution of the goods which
thoy make. Thoy cen holp by prévunting the coercion which destroys small
businogs, The best way to nake. poople awarc of %ho denger inhcreont in the
porrer to fix pricecs is to make thom rcalize that prices which are arbitrarily
fixed are in roality toxes ard that this taxing powor is subjeet to no. public

rosponsibility whatever,



This power to tax operates in various ways. The ordinary example
is where sellers in control of the market raise prices the moment times
zet better, They do this because they are inte?ested in getting more
than their fair share of the‘business expansion. | If they were interested
in distributing gonods, they would lower prices when business expanded in
order to run their plant at capaéity and to employ more labor. These
high prices make inveniories pile up and we shortly find ourselves in
another depressidn. They could not be maintéined if competition existed.

Another taxing power of swmall groups who dominate the market is
their ability to take away the property and income of small businesses,.
My favorité example was, presented to me some weeks ago when representativés
of the waste paper industrylin é large city called on me.' They said that
about 6,000 people in their area made a living by collecting waste paper.
They Wenf on to say that there was only onc buyer in all that area to whom
they cou;d sell their products, He stood betwesn the business men and
the market. The reason for this power was that he had perfected -arrange-
ments by some means or other so that consumers of waste paper would buy
ffom.no one else. He had reduced the pricelto the collsctors until they
actually were paying for the privilege of collecting paper for him. They
wefe exhausting their savings and resources in order to stey in business.
I asked the question of thése men, "Why don't you stop cocllecting paper if
it costs money to do it?" "We can'st stop,"'they replied. "We have built
up our little industry and this is the only %hing we know how to do., We
g0 on and_on until our savings are gone, If we give up our routes and

lose our organizations, we can never get them back and they are all we have.



So, we exhaust our credit and spend our savings because we know nc other
business and then hcpe ageinst hope for something to happen.

This exemple is the reverse of the ordinary situation where there is
only one éellar but it produces the same results. “It is a tragic situsetion
because it is so typical. Automobiie dealers, independent moving picture
theaters, independent oil companies; in fact, unorganized business of all
kinds to a greater or lesser degrez feels the arbitrary industrial control
by those who have erected toll bridges over which consumers and small businesé
men muet pass in order to buy or sell.

Such stories ordinarily do not get into the press, However, no one
can be connected with thé Antitrust Division and not feel the pressure of
the complaints which comé from all pérts of the country. As an illustration
of this, I quote from Senator Borah's address before the Senate on May 26.

"I have in my files over a thousand letters the writers of

.some of which, in great detail, tell me how they have been crushed

“and destroyed by the large combines. They have been really de-

prived of a livelihood along lines they had chosen to follow for

1iifes They simply could not contend With these great combina-

tions, any mere than a small army could contend with 'an army of

a million."

This problem is nop solved by preaching. Suppose .you were the
president of a corrugated box company. Your stockholders and directors
would expect you to get your waste paper at the cheapest possible prices.

If the government acquiesced in menopoly practices, you would be helpless .
ageinst the pressure to make a temporary profit.

The competitive struggle without effective antitrust enforcement is
like a fight without a refefee. In such a contest, the man who puts on

brass knuckles will win. This situation will not be solved by hanging

mottoes of fair play on the four posts of the ring. ‘The trouble has been
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that due t0 inadequate poliéing, the referec has been absent in most ssc—
tions of American industry. We should nct blame great industrial organizers,
In 2 hard played game, an aggressive team will go as far as the imposition
of penalties permits or else it will lose to0 the team which does. If a
single industry turns buccaneer, all decent industries in the group must
follow, in the absence of a referee. As early as 1921, Mr. Adolph Zukox
made a speech in which he predicted the nisfortunss which wquld come from
the monopoly ceontrol of theaters. He then became one of the leaders in
acquiring control of-theaters. It is not fair to criticize Nr. Zukor.
With the acquiescent policy of the govermment in 1920 to 1930,he had to
acquire conﬁrol or somesone else would have beat hime. We cannct refuse to
penalize rough play in the cormpetitive game and then complain becauss the
more gentle team is not successful.

What has happened in this country is that a number of groups have gotten
into control of what I khave called economic toll bridges which enables them
to impose charges on others who have to pass over tﬁem.to buy or sell their
goods. These toll bridges are of many different kinds, Not all of them
are illegal, but cach of them gives the owner of the toll bridge the power
to coerce and tc tax cthers. '

Let me give you some examples of these toll bridges. There is the
patent toll bridge. A patent is, of course, & legal monopoly given to
encourage invention., How far should it be allowed to cperate as 2 éource
of arbitrary power in fhe hands of those who never invented anything?
Another type of toll bridge consists in the sole access to fhe narket beiﬁg
in the hards of a few producers. Take the sale of‘gasoline. The very

existence of the independent o0il companies of America is threatened because
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the major 0il companies stand betwesn them and accsss to the market, This
has happened in,é way which is partly legal under our present laws and partly

illegal. The major oil Eompdnies;aby an aggressive sales policy, have

.acqgired S0 many filiing stations that it is very'difficult for an independent
o obtein a foothold., . Then, by nationwide éﬁvertising fhey have created a
situation where tﬁe pubiié will nét buy égsbline made by independents unless
it is sold under the trade name of a'lafger 0il ccmpany. One cannot
criticize advertising. Yet né one can @eny fhat the ma{kéting sys tem ?or
gasoline has put the major oil companies in.oomﬁﬁnd of an econoﬁic toll bridge

-~

and a most wasteful one, shot through‘with'ﬁhneceésary duplication of filling
stations, advertising costs ahd servicé égsts; The temptation to use this
toll bridge to coarcé others and to fix prices to turn that waste into a
profit is often irresistable. We are now prosecuting major oil companies
because we have evidence that they have so used it,. Such situations raise
this question for Congress to consider. If a monopoly power is obtained by
-legel means, to what extént ghould the unregulated exgrcise aflthat power be
allowed to private individuals? If independents co;ld sell gasoline direct
té the ﬁublic, I an convinced thaﬁ they would have no difficulty in competing.
Congress might well consider that the marketing of gaéoline has become a
public uéility. This goes beyond fhe antitrust laws. - Yét, T conceive that
part of the dutyv of an enforcing officer is to call the attention of Congréss
to cases where thé laws are inadequate. It should prosecute.thé abuse of
power and at the same timﬁ_iﬁdicate situations which create irresistible
temptgtions which will leéd‘to furthér abuses in the future unless they are

‘changed.  This is one of the purpdses of the public statements issued by the &



Department in each case it prosecutes,
A third type of toll bridge consists of pressure put on others, not in

the selling of goods, but in the rendering of services, An example already

referred to is the:service of COilecting waste papér. There are many others
foﬁnd in &ll walks of lifes. For exﬁmple,\the Antitrust Division is prose-
kputing'a'labor union in Mew York because the evidence which we have collected
" indicates cocwcivs quCuJT%SWhiCh are similar to another prosecution which
haé;causéd.JJ Siets) fTeﬁd public commént, The American Mediéalhéssociation, by
-use of various typzs of preséurﬁ,.declines to allow a patieﬁt to be admitted

to a hospital unless he is attsnded dy a merber of that assocciation. The

. Departmeny, of courss, would regard as russscnable attempts of the Medical

Association %0 reguirs the highest shandaris. = Whet they are doing, however,
is to prevent quelified physicians frmm_ﬂra ticing their prau sssion in
hospitals because they disagree with their ciel views as to the best method

of furnishing mcd dical care to the poofu They have "“echd a physician who
was essociated wlun rcuv Heelth and réinstnted him when he dropped that
pssociation, .Thé‘Dapartmeqt is nob interssted in Group Hesalth or in any
particular form of labor orgarizetiocn cor ia the encouragement of any par-

ticular incusgizv. It is only interested in insuring equal oppertunity for

’

allvquslij_éd perénns fo corapate in either renderirg services or selling
goods cxeooting in those cases where Congress décides otherwise by special
-excepbion To the antitrust lows, . Econoriic toll bridges in private hands
should either be abolished or reguleted.
Of course, application of the variousiantitrust acts today is not as

clear as- it should be, The reason is that they have never been enforced on



o

a scale sufficient to clarify them by the process of judicial decisions
covering a wide range of industries. A law like the Sherman Act obtains
concrete meaning only when applied to cpnqrete situations., © The Sherman Act
is interpreted according to a rule éé’reasgn. | This means that it is not a
question of breaking up large businesses into small ones regardless of their
efficiency. This is neithér the ideal of the; policy of the Sherman Act, nor
should it be the ideal of further anti-monopoly legislation. No g0vernment‘
group that- I know of‘desires to break’up effipient mass production. We only
desire to condemn combinations going beybpd efficient mass prdduction which
have become instruments arbitrarily affixing inflexible prices or exercising
coercive power.

The liﬁe between efficient mass produétion.and industrial empire build-
ing cannot be drawn in the abstract. It can only be clarified with respect
to particular industries; ﬁoth the application.of the Sherman Act and the
decisions as to what legislation is required to supplement the Act require
the exercise of judgment on two questions. The first 1s this: Does the
pérticulér combination go beyond the necessity of efficient mass production
and become an instrument of arbitrary price control? The second question
is: Does any particular arrangement affecting marketing practices tend
merely to create orderly marketing conditions'in which competitors can exist,
or is it an instrument to maintain rigid prices? Obviously, the answer
to these.questions can only be a question of controlled judgment made after
factual investigatién of the particular industry. |

Therefore, the clarification of the law is inextricably bound up with

the efficient prosecution of all cases, not a 'sélécted few., The thousands.

ld
N



of price fixing agreements and instances of coercion of small businesses
which are now unprosecuted are gradually changing this country into‘an
industrial autocraqy. Attemopts to clarify the law in the abstract while
violations go uncurbed are useless, !

The question before tﬁe American people is whether they want to save
their competitive system. If so, it will not be done by attacking the
morals of the business men who have been thrown into a "free for alil" fight
without enougﬁ referses present at the battles. It will be done only if
an enforcement organization is built up, with regional offices»and_a
personnel sufficient to investigate and prosecute all violations instead

of some of them.
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