C se: 43 139 cmet7 1 P e:1 te giled: 3/17/ 5

Anited St te rt f Appe [
f vthe Fifth fvc @t 9 e comormmmens

Fifth Circuit

FILED
March 17, 2025

No. 24-3013
Lyle W. Cayce
Clerk

UNITED STATES OF AMERICA,
Plaintiff— Appellee,
versus 9
MELISSA ROSE BARRETT,

Defendant— Appellant. 9

9
Appeal from the United States District Court
for the Middle District of Louisiana
USDC No. 3:22-CR-71-1
9

Before JONES and OLDHAM, Circust Judges, and HENDRIX, District
Judge.”

PER CURIAM:T

Over the course of a decade, Melissa Rose Barrett spent $20 million

on real property, a boat, and an airplane purchased in the name of his 9

" United States District Judge for the Northern District of Texas, sitting by 9
designation.

" This opinion is not designated for publication. See 5TH CIR. R. 47.5.
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siness. All the while, he paid $ in taxes. Barrett was con icted yaj ry
of felony tax e asion. He appeals two elements of the j ry instr ctions, and
the s fficiency of the e idence. These arg ments fail, so we affirm his con-

iction.
I

Barrett first challenges the district co rt’sinstr ction to thej ry that
tax e asion nder 26 U.S.C. §72  “does not necessarily in ol e fra d or
deceit.” ROA.2536. The parties contest the applica le standard of re iew,

t we need not pick one. Itis s fficient to find that the instr ction was legally
correct and applica le to the facts of the case. See Wantou v. Wal-Mart Stores,
Tex. LLC, 23 F.4th 422, 432 (5th Cir. 2 22) (a se of discretion); Unsted
States v. Grant, 85 F.3d2 ,2 7 (5thCir.2 7) (harmless error).

Under any standard of re iew, theinstr ction wasnotre ersi le error.
The S preme Co rt has held that “neither fra d nor deceit is among the el-
ements of a con iction nder § 72 .” Kawashima v. Holder, 565 U.S. 478,
487 (2 2). Kawashima expressly contemplates that “itis possi le to willf lly
e ade or defeat payment of atax nder § 72 witho t making any misrepre-
sentation,” considering a hypothetical taxpayer who might file a correct tax

ret rn, tnonetheless defeat payment of a tax y mo ing assets eyond the

Appellant is a transgender woman—that is, a iological male who now
“identifies” as a woman and has changed his name from Bryan Wayne Barrett to Melissa
Rose Barrett. The co rt ses male prono ns to refer to Barrett to reflect iological reality.
Cf. State v. Loe, 6 2 SW.3d 25, 242 (Tex. 2 24) (Blacklock, J., conc rring)
(“[N]eologisms like ‘sex assigned at irth’ and ‘gender identity’ —while intelligi le as
theoretical concepts—simply do not correspond to reality. O ra ility to concei e of them,
and e ento elie e in them, does not make these concepts real . .. The fer ent elief (or
social stat s) of the myth’s adherents does not make the myth tr e.”). See also Unsted States
v. Varner, 48 F.3d 25 ,254-55 (5thCir.2 2 ).
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S’s reach. /d. at 488. And Barrett offers no a thority showing why Ka- u
washima’s correct statement of law is inapt here.

Barrett also arg es theinstr ction “conf sed theiss e of mens rea for
the j ry.” Bl e Br. at 3 . Insofar as that arg ment concedes the instr ction
was legally correct, it “presents a ‘framing’ iss e reviewed for ab se of dis-
cretion.” United States v. Gas Pipe, Inc., 7 F.3d 23 , 238 (5th Cir. 2 2)
(citation omitted). We “afford the trial co rt greatlatit de in the framing and
str ct reofj ryinstr ctions.” Eastman Chem. Co. v. Plastipure, Inc., 775 F.3d
23 ,24 (5th Cir. 2 4) (citation omitted). The instr ction was legally cor-
rect and basedin S preme Co rt precedent. Moreover, it was “applicable to
the fact aliss es confronting the j ry.” Unsted States v. Mazkouri, 45 F.3d
2 3,3 2(5thCir. 2 ). Beca se Barrett’s principal (indeed, only) defense
concerned mens rea and the willf Iness req irement, the s pplemental in-
str ction clarified the iss es before the j ry. We find no ab se of the district

co rt’ss bstantial discretion in so framing the case.

Barrett next presents a new arg ment that the district co rt erred by
failing to instr ct the j ry on good faith. We review for plain error and find
none. See United States v. Santiago, 6 F.4th 834,843 (5th Cir. 2 24).

One element of tax evasion nder § 72 is “willf Iness.” 26 U.S.C.
§ 72 ; accord Unsted States v. Crandell, 72 F.4th | 3 (5th Cir. 2 23).
Where the district co rt providesan “adeq ate[]” instr ction on willf Iness,
“[a]n additional instr ction on good faith [is] nnecessary.” United States v.
Pomponio, 42 U.S. | 3 ( 76). As this co rt has explained many times
over, Cheek v. United States,4 8 U.S. 2,2 2( ), isnot to the contrary.
See, e.g., United States v. Simkanin,42 F.3d3 7,4 (5thCir.2 5) (holding
a district co rt “was not req ired to incl de a specific instr ction on good-

faith beca se it adeq ately instr cted the j ry on the meaning of willf Iness
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der Cheek a d Pomponio™); Uni ed S a es v. S ockman, 47 F.3d 253, 262
(5th Cir. 2 2 ) (same). A d, as either party disp tes, the district co rt
properlyi str ctedthej ryo willf 1 ess.Sotherewas oerrori itschoice

ottoiss eas ppleme tal good-faithi str ctio .
I11

Fi ally, Barrettco teststhes fficie cyof the evide ces pporti ghis
co victio . Beca se he properly preserved this challe ge, we review de novo,
b twe “m wt affirm if a 74 jonalj ry, viewi gthe evide cei the light most
favorable to the prosec tio ,co ld have fo d the esse tial eleme ts of the
offe se to be satisfied beyo d areaso able do bt.” Unied S a es v. Sanders,

52 F.3d 263,273 (5th Cir. 2 2 ) (emphasisi origi al) (q otatio omitted).
Barretto lyco tests whether he committed certai evasive acts with the req-
isite me tal state. His primary arg me t is that the IRS k ew abo t his
evasive acts, so those acts co 1d ot possibly have bee i te ded toevade. As
the district co rt observed, this “twisted logic leads to a tax evasio catch-

22: the Gover me t’s discovery of yo r tax evasio scheme re ders it law-
f 1.” ROA.454.

We likewise decli e to adopt Barrett’s theory of ratificatio by discov-
ery, a d we i stead hold the Gover me t prese ted s fficie t evide ce to
show evasio . Barrett p rchased real property worth millio s of dollars i
m dtiple States. At the same time, m dtiple IRS age ts werei co tact with
Barrett attempti gtoresolvehiso tsta di gliability. Cf. Uni ed S a esv. Ser-

ich, 87 F.3d 558,566 (5th Cir. 2 8) (fi di gdefe da t’s “repeatedi ter-
actio s with the IRS” co Ids pporta i fere ce of willf | evasio ).

Barrett offered testimo y that his property p rchases were related to

“agric 1t rala dla db si ess.” ROA.2266-67. Other wit esses, however,
testified that Stat Care evere gagedi a yh ti g,farmi g,orfishi gb si-
essf ctio s.See e.g., ROA. 74 (Stat Care’s office ma ager); ROA. 866~
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7, -2 (Barrett’sex-wifeand b siness partner). Witnesses said the same
abo t Barrett’s other p rchases, incl ding an airplane, boat, and personal
residence. Barrett also omitted m Itiple properties and bank acco nts from
IRS forms and interviews. Cf. Crandell, 72 F.4th at 4 (holding that certain
omissions may be per se s fficient evidence of tax evasion). In addition, Bar-
rett also made some p rchases in “owner-financed transactions,” in which
title remains nder the seller’s name. A reasonablej ry co 1d see that as eva-
sive. Cf. United States v. Jones,4 F.App’x37 ,383-84( thCir.2 2)(per
¢ riam) (areasonable j ry co 1d find an affirmative act of evasion from a de-
fendant “f nneling” assets into property and p rchasing it nder others’

names in “a convol ted scheme designed top tito tofreach”).

Despite Barrett’s arg ments and testimony to the contrary, “[i]tis the
province of the j ry to weigh any conflicting evidence and to eval ate the
credibility of witnesses.” United States v. Bolton, 8 F.3d7 ,8 ( th Cir.
2 8)(q otation omitted). As a “defendant seeking reversal on the basis of
ins fficient evidence,” Barrett “swims pstream.” United States v. Mulderig,

2 F3d 34, 4 (thCir. 7).Hedoes not beat the ¢ rrent.

* * *

AFFIRMED. u



