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B for ROSENBAUM, LAGOA, an WILSON, irc i J gs.
LAGOA, irci] g:

Mark Gy vay, an Am aicanacco n an an financial x ¢ -

iv. w owork formanyy arsinR ssia,wasin ic onavari y
of axr la c arg s, following an inv s igaionino isall g
ar y filings an conc almen of f n s in Swiss bank acco ns.
Gy vaywasconvic a rialoffo rco ns:fail r ofil incom
axr rnsfor2013 an 2014 in viola ion of 26 US. .§ 7203, mak-
ing fals sa mexson is Sr amlin For ign Offs or Proc -

r s ¢ rifica ion in viola ion of 18 US. .§ 1001, an fail r o
fil a 2014 For ign Bank Acco n R por in violaion of 31 US. . d
§§ 5314 an 5322(a).

On app al, Gy vayrais sfo rarg mens. Firs, arg s
a isric co r rr in olling sa of limi a ions for

onsl0an 11,w ic c arg fail r ofil axr rnsin viola-

ionof 26 US. .§7203. Scon, arg s a isric co r
rr  in  nying ismo ion oS ppr ssas arC warran a  Oriz-
ings iz r of is mailacco n b ca s bo warran an s i-
z r viola For Amex men. Tir, arg s a
gov rnme consr civly ame or ma rially vari  from
on 13 of inicmen,w ic carg fail r ofil a2014

For ign Bank Acco n R por ,violaing Fif Ame me . Fi-
nally arg s a isric cor ma avari yof rrorsa
s n ncing, incl ingincalc laing isg i lin rang an or r-

ing im o pay $4,021,074inr si ion o IRS. Af rcarf1 d
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rev ew, a d w th the be efit ral argume t, we affirm art,

reverse art, va ate art,a drema d rrese te g.
I. FACTUAL AND PROCEDURAL BACKGROUND

Every Amer a tze mak gagr ss meab veam -
mum exempt amal t must filea wual tax retur s. 26 US.C.
88 6011(a), 6012(a). U der 26 US.C. § 7203, wllully al gt
t mely file me taxretur s samsdemea r! Addt allyu -
derthe Ba kSere yA ta d ts mfdeme t gregulat s, every
Amer a tze wth terests rauth rty vera reg ba k

a utwthabala e exeed g $10,000 must file a a wual

126 US.C.§7203 r vdesas 1 ws:

Ay ers requredu derthsttlet aya yestmated tax
rtax, rrequredbythsttle rbyregulat smadeu der
auth rty there t makearetur ,kee a yre rds, rsu -
lyay rmat ,wh wlully alst aysu h estmated
tax rtax, makesu hretur ,kee su hre rds, rsu lysuh

rmat , at the tme r tmes requred by law r regula-
t s,shall, addt t ther e altes r vded by law, be
gulty amsdemea ra d,u v t  there , shall

befi ed tmaetha $25,000($100,000 the ase a r-

rat ), r mps ed tmaetha 1year, rb th t -
getherwththe sts rseut .I the ase ay ers
wthres e tt wh mthere sa aluret aya y est mated
tax,thsset shall ta lyt suh ers wthres ett
su h alure there s addt t taxu derset 6654 r
6655wthres e tt su h alure. I the ase awllulv la-
t ay rvs se t 60501, the firstse te e ths
set shallbea ledbysubsttut g “el y” r “msde-
mea r”a d“Syears” r“lyear’. c
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R por of For ign Bank and Financial Acco n sform known asan

“FBAR”) wi IRS, id n ifyingand d scribing a acco n. See (
31 .ER.§§1010.306 c), 1010.350a). “T s r porsar d sign d
o Ip govmme ‘rac f ndss a mayb s d for ‘illici

p rpos s’andid nify * nr por dincomé€ a mayb s bjc o
axa ions para ly nd r rmsof In rmalRvn od.
Bittner v. United States, 598 U.S. 85, 89-90 2023) q o ing IRSP b.
5569, R por of For ign Bank & Financial Acco ns FBAR)R f r-
nc G id ,p.1 R v 3-2022)). Willf 1fail r ofil an FBARisa
f lony nd r31US. .§5322 a).

Gy vay, an Am @icanci iz n,isanacco n an and financial
xc iv. In 1990s and arly 2000s, Gy vay work d in
Moscow offic of Pric Wa r o s oop rs, vn allyac iving
rank of parn r. In 2003, 1f Pric Wa r os ooprs o
b come i f Financial Offic rof Nova k, R ssia’slarg s pri-
va na ral gas company. In 2005, Gy vay was “poin man”
for Nova k’siniial p blic off ring “IPO”). Ovr n x s v ral
y ars,in xc ang for isworkon  IPO,Gy vayr c iv d $9.35
million in form of a call op ionand 7,287,134s ar sof Nova k
s ock, on op of millions of dollars in ann al incom e In 2007,
d posi d $9.35 million in a Swiss bank acco n  1d in
nam of Opo iki Mark ingL d. “Opo ikiacco n 7). In 2009, (
d posi d Nova ksockinaSwisss ¢ rii sacco n 1d
in nam eof F licis omm rcial orp. “F licis acco n 7).

Bo acconswr opnda o sBank (
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I md-2010,C uttsBa k  rmed GyetvaythathsO tk
ad elcsacc u ts eededt becl sed rdeclaredtaxc mda t F
bythee d Ju e2010. Gyetvay the cl sedtheO tk a d e-
lcsacc u ts at C utts a d tra serred them t a ther Swss
ba k, Hy swss, ths tme lst g hs the -w e, Nadezda Gav-
rl va,asthe “be efical w er” b thacc u ts. C uttsrec rded
Gyetvay's “reas rde arture” r mtheba kas“US.cle t t

taxc mpda t.”

Ar u d Se tember 2010, Gyetvay hred a acc u ta t
amed AlexK ghtt re arehsUS. ¢ metaxretur s r2006—
2009. By that t, Gyetvay’s tax retur s r 2006, 2007, a d 2008
were alreadylate. T ad the re arat s,K ghtasked Gyetvay F
whetherhehada y reg ba kacc u ts,a d Gyetvay d cated
that he had ly ‘[ ] eacc u t” Russa wth a bala ce ver
$10,000. K ght als rmed Gyetvay hs blgat t file
BAR rms r the reced g years, but, acc rd gt K ght,
Gyetvay d sm ssed therec mme dat a ddd tfile BARs r
the years r rt 2010. Gyetvay ¢ cedes that he “dd t file
t mely taxretur s r BARs r m2008t 2013,”a dheadm tsthat
the “ elcsacc u twe tu dscl sed” thr ugh utthate tre e-
r d.

I 2014, C uttsBa k tfied Gyetvay that t was artc at-

g a r gram, establ shed by the US. a d Swss g ver me ts,
that w uld requre tt r vde US. tax auth rtes wth I-
mat  ab ut Gyetvay’s ast acc u ts at C utts. C utts adv sed
Gyetvay  the IRS’ “Streaml ed reg Offsh re Pr cedures,” F
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w ic allow d axpay rs ofil anyd linq n axr rnsfor
mos rcn r yarsandanyd ling n BARsfor mos r -F
c n sixy ars. To paricipa in Sr amlin d Proc d r s, ax-
pay rs ad oc rify a anypriorfail r s ofil axr rns,r por
for ign acco n's, and pay ax s w r “non-willf 1,” i.e.,, “d o)
n glig nc , inadv r nc , or mis ak ” or “a good-fai mis nd r-
sandingof r q ir mexsof law” In2014,Gy vayr ain d
firm Anaford o lp imwi Sr amlin dProc d r s,and
in2015, s bmi d isSr amlin dfiling o  US.gov rnme ,
alongwi  islong- ardy axr rnsfor 2011-2013 and BARs for
2008-2013. Gy vayr por din isla -fil d2013 BAR a
licis acco n ad grown o con ain $84,264,354, w il
Opo ikiacco n  1d $9,148,420. In isS r amlin dfiling, Gy vay
criid a is“dlayinfiling US. axr rns[wasjno d o
any willf In ss,b ra r rs 1 of[ is]r asonabl a mps o
comply wi incr asingly diffic 1 adminisraiv r q ir men s.” In
J n 2015, Gy vayfil dala  BAR for 2014, in w ic r pr -
sn d a adsigna r a oriyov r—b nofinancialin r-
s in—a singl Swiss bank acco n con aining an “amo n n-
known.” I is ndisp d a Gy vayin nionally “omi d
Opo iki acco n ” from is 2014 BAR (al o g Gy vay insis s

aiwasb cas “[ran] o  of blank fi 1ds” on form).

Evn allyagrandj ryb ganinv sigaing v raciy of

Gy vayssa meson isSr amlin dc rificaion,asw llas is
is ory of ax vasion,fail r or por income“ s ofs cr Swiss
bank acco n's,” and “fail r o disclos xis nc of os ac-

cons o govrma asr q ir d.” B for anindic mex was F
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retur ed, the g ver me tfileda exp rtea lcat u der 18
US.C.§3292(a)(1)t sus e dtheru g thestatute Imta-a
t s rcerta “Target Offe ses” that the gra djury was vest-
gat g. O A rl3, 2020, the dstrct c urt versee g the gra d
jury vestgat gra tedthata lcat a dt lledthe statute
Imtat s rthe ffe sesset rth theg ver me t'sexp rte

a lcat

The gra djuryretur eda  tal dctme t Se tember
22,2021, a dasec dsuersed g dctme t  May 4, 2022
(whchwe'llreert asthe “su ersed g dctme t”). I the su-

ersed g dctme t, the gra djury charged Gyetvay w th three

cuts assst g the re arat alse tax retur s, v la-
t 26 US.C. § 7206(2) (C u ts 1-3), three c u ts  tax eva-
s , v lat 26 US.C.§ 7201 (C u ts4-6),a dfivec u ts

wllully al gt file c me tax retur s betwee 2010-2014
(C u ts 7-11). C u t 12 charged Gyetvay w th w1l ully mak g
alse stateme ts  h sIRS Streaml edPr cedures cert ficat
v lat 18 US.C.§1001. C u t13 charged Gyetvay w th w 1I-
ully al gt filea FBARdscl s gthathehadafi a cal ter-
est ,a dsg aturea dauth rty ver,a reg ba kacc u t,“t
wt,theO tk acc u t” C u tsl4a d15 charged Gyetvay w th

w re raud.

Gyetvay we tt tral March 2023. The jury retur ed a
gu lty verd ct ur thefitee c u ts:C u tsl0a d11(al-
uret file ¢ metaxretur s r2013a d2014),C u t12(mak g
alse stateme ts hs Streaml ed certficat ),a dC uti13 a
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(fail r ofil acomplian 2014 FBAR . T j ryacq i dGy vay
onon of co nsof wir fra dand ngonallo rc args. )
T disric cor sn nc dGy vay o86 mon s imprisonm en

andord r d im o pay $4,021,074inr si ion o  IRS.
II. ANALYSIS
A.  Tolling the Statute of Limitations

T firs iss in iscas pos saq sion of firs impr s-
sionfor is o r: nd r18US. .§3292(a (1,canadisric co r
ol sa of limi a ions foran off ns a wasno id nifi d
in  gov rnm e ‘sexparte ollingapplica ion? Und raplainr ad-

ingof sa ,w concdd a answ ris no.

Gy vaywasconvic dof o nsl0andllof s p rs d-
ingindicmen,w ic c argd imwi willf 1fail r ofil fd-
ralincome axr rnsfor 7y ars2013 and 2014, in viola ion of
26 US. .§7203. T sa of limi a ions for § 7203 is six y ars.
26 US. .§6531(4. Gy vays2013 axr rnwasd onOcobr
15, 2014, and is 2014 axr rnwasd on April 15, 2015. T
ini ialindic men wasfil donS p mb r22,2021. T paris s
agr a,abs n olling of sa of limi a ions, o ns 10
and 11 ar im ebarr d, sinc indicme wasr rn d mor

an sixy ars af r d adlin s for Gy vay’s 2013 and 2014 ax

r rns.
In a criminal cas , pon applica ion of  gov rnme , 18
US. . § 3292 allows for olling or “s sp nsion” of sa

of limi a ionsif s v ral condi ionsar me. T sa  provid s: )
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U a lcat the U ted States, filed be re re-
tur a dctmet, dcat thatevde ce a

fte ses a re ¢ u trythedstrctc urtbe re g
whcha ra djury s mpm eledt vest atethe -
e se shall sus e dtheru the statute 1m-
tat s rthe ffe se thec urtfi dsbya re -
dera ce  the evde ce thata ffic al request has
bee made rsuchevde cea dthat treas ably
a ears, rreas ablya eared at the t me the re-
quest was made, thatsuchevde ce s, rwas, such
re C u try.
Id.§3292(a)(1). I  ter ret thsstatute, th sC urthasheld that,
due t the “ex parte ature  § 3292 r ceed s,” a d because
“statutes Imtat s are themselves mecha sms re sur
the relablty evde ce subm ited curt r ceed s,
§3292(a)(1) requresthe ver me tt “ r vdes meth wth
evde tary value—that s, testmoy d cume ts, r ffers, a d
ther submss sbear s me dca relablty—te d t
r ve t sreas ablylkelythatevde ce thechar ed ffe ses s
a re ¢ u try” United States v. Trainor, 376 F.3d 1325, 1332
(11th Cr. 2004). The dstrct ¢ urt must make i d sbya re-
dera ce the evde ce, whlethe ver me tbears ts w
burde rese t thec urtwthe u hevde cet sats ythat
sta dard, wh ch “requresthetrer  actt bel eve that the ex st-
e ce a act smae r babletha ts ex ste ce[.]” Id.at 1331
(qu t  Concrete Pipe & Prods. of Cal., Inc. v. Constr. Laborers Pension
Tr. for S. Cal., 508 U.S. 602, 622 (1993)). ¢
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On April 3, 2020, during  inv sigaorysag o iscas,
gov rnme | dan ex parte applica ion und r § 3292(a)(1) o fi

susp nd  running o sau o limiaions orc rain “Tar-
g Off ns s.” Insuppor o isapplicaion, gov rnme r pr -
sn d a:

A grand jury duly mpan 1 din isdisric asb n
inv s iga ingMarkGy vaywi rspc o als sa -
mea s mad onavolun ary disclosur 1 dwi
IRS, isus o s cr Swissbankaccoun s, is ail-
ur o disclos xis nc o 0s accouns o
gov rnme asr quir d, and is po nial ailur o
r por allincome arn d roug accoun s. Pos-
sibl criminal ¢ arg sagains Gy vayinclud : (i) ax
vasion, in viola iono 26 U.S. .§7201;(ii) ling als
axr urns and docum en s wi IRS, in viola ion
o 26 US. .§7206(1); (iii) aiding and assis ing in
pr para ionandpr s naiono als docume swi
IRS, in viola iono 26 US. .§7206(2); (iv) imp d-
ing du adminis ra ion o In rnal R v nu
laws, in viola iono 26 U.S. .§7212(a); (v) conspiracy
od raud Uni dSa s,inviolaiono 18 US.
§371;(vi) als sa mes o Uni dSa s, invi-
olaiono 18 US. .§1001; (vii) ailur o 1 FBARs,
in viola ion o 31 US. . §§ 5314 and 5322; and wir fi
raud and conspiracy o commi wir raud, in viola-
iono 18 US. .§ 1343 and § 1349; (* Targ O -
ns s).

T govrnme avrrd a “vidnc o[ s ]Targ Off ns s,

o wi , bank accoun , busin ssr cords, and or ign axr cords,ar fi


mailto:���������?������@����)������A�*��>����.��9.�����.�����'��>���.����9��.����.�����'��������'������7�>�(��@���)�+������9����,@��������������7���������������
mailto:���7���������������>�������=9>.�9.��.'�?������)�*@�)��*������A�>.�9�.��
mailto:���:�����0=�8��>9���.��9����.�����.���'�����?��������=��)��������*@���)�=�=��>*>���..799��..��

USCA11 Case: 23-13254 Document: 52-1 Date Fied: 8/ 7/2 25 Page: 11 of 53

23-13254 O, the C urt 11

[sic]] cated Swtzerla d Russa a dCy rus.” Thed str ctjudge
rthe gra djury vestgat gra tedthea lcat t suse d,
the “ru g thestatute Imitat s rthe ffe sesset rth
the g ver me t'sexpartea lcat “based tsfi d gthat
“treas ablya earsthatevde ce the Target Offe ses sl -
cated Swtzerla d Russa a dCy rus.” Netherthea Icat
rthet I g rder de tfiedav lat §7203as e the
“Target Offe ses.”

O May 4 2022 the gra djury retur ed thesec dsu er-

sed g dctme t whch dctedGyetvay rv lat s §7203

clud g rwllully al gt make c¢ metaxretur s rcale -
daryears2013a d2014 C u ts10a d11. The§7203v lat s
were tcharged the tal dctme t a d Gyetvay movedt
dsmssthesu ersed g dctme t clud gC u ts10a d11
gruds u tmel ess. The g ver me t argued res se
thatthet 11 g rdera ledt th secharges des tethe actthat
the g ver me t'sa lcat dd t de t y the statute u der
whchth se ffe seswerecharged a dthet 11 g rderc ta ed

evde taryfi d gs rth secharges. Thedstrctc urtde ed
Gyetvaysma t dsmsswth ut rejudce. The g ver me t
the filedama  inliminerequest gthatthec urt“fi dthatthe
t1ll g rder r erlyt lled the statute 1Imtat s A rl3
2020 " r“allcharges thel dctme t.” With utmuchex la a-
t the dstrct ¢ urt gra ted that ma fi d g that “the
U ted States"a lcat u derSect 3292...[was]valda d
r erlya lcablet allcharges the[su ersed g] dctme t”
clud gC u ts10a d11.
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Onapp al, Gy vaycon nds a dis ric cour rr din
oling sau o limiaions or ounsl0andl1lo indic -

mea Gy vay'sargume is sraig orward: On isr ading o
sau , pras © off ns ”wi in§ 3292(a)(1)r rs o
off ns a govrmme s ks ob oll d—hr, o-

ns o ailur ofil axr urnsin violaiono § 7203 B caus
gov rnme n v rappli d or olling o off ns o ailur
ofil axr urnsinviolaiono § 7203, Gy vayr asons, sa-

u o limiaions or os off ns ss ouldno av b n ol d,

and cargswr imebarrd Gy vay ur rargus a,

vni gov rnme adinclud d § 7203 in i s applica ion,
disric cour is1l rrdb caus i ail d omak isr quir d ac-

ual findings und r § 3292(a)(1)

T gov rnme acknowl dg s a i didno “ci 26US
§ 7203 (will ul ailur ofil a axr wurn)”’inis olling applica ion,
buiassrs aididnon do According o govrnme,
is“d scrip iono off ns s” was suffici n ly sp cific o “cov 1f ]
ailur - o-fil off ns sulima lyc arg din ounsl0and11”

T govrnmen adds a a Sp cial Ag n’s d clara ion fil d in

suppor o olling applica ion did m ex ion Gy vay’s ailur o
fil imdyincome axr urns, so (in gov rnmen s vi w)
dis ric cour wascorr ¢ ola rfind a applica ion and oll-

ingord r oll d limiaionsp riod or ouns10and11

To sum up, gov rnm a1 s ex parte applica ion soug
olling or ig “Targ Off ns s,”non o w ic c¢ arg da viola-
iono §7203 T  olling ord rissu d during inv s iga ory
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er d thecasesus e dedtheru g thestatute 1mta-
t s“ rthe ffe sesset rth” thea lcat . N etheless

the dstr ct ¢ urt later read the g ver me t'st 11 ga lcat
a dthe vestgat gjudgest 11 g rdert have sus e ded the
statute Imiat s rb thc u tsalleg gv lat s §7203. ,

The a 1cat a statute lmitat s sa quest

law rev ewed denovo whleadstrctc urt'sfi d gs  actarere-
vewed rclearerr r. Trainor 376 E3d at 1329-30. Whe tc mes
t quest s statut ry ter retat  we beg asalways “by
exami gthetext thestatutet determi e whether tsmea g
s clear.” Harry v. Marchant 291 E3d 767 770 (11th C r. 2002) (e
ba ¢). I deed “[] ¢ stru gastatute”we“ te sh ulde das
well wththela guage the statute tsel .” United States v. Steele
147 E3d 1316 1318 (11th Cr. 1998) (e ba c). “We g ve the w rds

astatutether* rd ary c tempraryc mm mea g’ ab-
se ta dcat C gress te dedthemt bears me dffere t
m rt.” Williams v. Taylor 529 U.S. 420 431 (2000) (qu t g Wal-
ters v. Metro. Educ. Enters., Inc. 519 U.S. 202 207 (1997)).

Asqu tedab ve § 3292 ermisthe U ted Statest filea
“a lcat ... dcat gthatevde ce a ffeses a reg
c u try” 18 US.C. § 3292(a)(1). The the dstrctc urt “be re
whchagra djury s mm eledt  vest gate the offense shall sus-

e dtheru g thestatute Imiat s rtheoffense ” t
“fi dsbya re dera ce theevde cethata ffical request
has bee made rsuchevde cea dthat treas ablya ears”
that “such ev de ce” sabr ad. Id. (em thas s added). “Words are
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ob givn mening a prop r grammar and usag would
assign m.” A. ALIA & B. GARNER, READING LAw: THE
INTERPRETATION OF LEGAL TEXT 140 (2012). In iscas , “gram-
marandusag sablis a ° “is‘a uncionword...indica [ing]
a a ollowing noun or noun quival n isd fini or asb n
pr viously sp cifi dby con x.” Nielsen v. Preap, 586 U. . 392, 408
(2019) (quo ing MERRIAM-WEB TER’ OLLEGIATE DI TIONARY
1294 (11 d. 2005)). Whr alawus sa “d fini aricd wi a
singular noun,” lawr rs oa “discr ing.” Niz-Chavez v.
Garland, 593 U. . 155,166 (2021). Onaplainr adingo oursau ,
r or ,adisric cour canonly ol sau o limiaions or
“anoff ns 71 Uni d a sfil sanapplica ionindicaing a

3

vid nc o off ns "—i.e., a d fini orpr viouslysp cifi d
off ns —isina or ign coun ry. Lik wis ,  dis ric cour mus
find by a pr pond ranc o vidnc a vidnc o ad -
ini orpr viouslysp cifi doff ns isorwasr asonablylik Iy ob

ina or ign coun ry.

Bas don isplain- x r adingo sau ,w ic isun-
ambiguously off ns -sp cific, w conclud a dis ric cour
rr d in susp nding limi a ions p riod or ouns 10 and 11,
b caus gov rnmen s olling applica ion did no indica a
vid nc o os off ns swasloca dina or ign coun ry, and
dis ric cour n v r ound by a pr pond ranc o vid nc a

suc vid nc was abroad.

Whil gov rnme do sno app ar ocon s isplain-

x r ading,i argu s a isapplica ion wassuffici n b caus S
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gver me t, whe a ly g rtll g eed tdety ffe ses
by statut ry tat ,a d, stead,” eed ly r vdeareas ably c
se fi desr t the ffe sesu der vestgat “t meetthe
requreme ts  § 3292(a)(1). The g ver me t la ms that ts de-
sTt the ffe seswass e fi e ught e mmssthe al-

ure-t -file ffe seslater harged C u ts10a d 11, be ause the

a 1 at “des rbedthegra djury’s vestgat mult le -
e ses, lud gdee da t's® te tal aluret re rtall me
ear ed.”

We agree that the text  § 3292(a)(1) d es  t require the
g ver me tt lstby tat the ffe sesthatmayhavebee m-
m ited. Butwe are hesta tt reatearules br adthat tw uld
all wtheg ver me tt a twthawdebrusha dlater be able
t swee (@ad rl gthestatute Imitat s r)alls rts
fte ses tmet ed tsa 1 at .2 O theg ver me t’s
vew thesufi e y a a Il at ,thegver met a
seemi gly “[meet] the sta dard” rt1ll gasl gas t “de-
s rbe(s]”a ffe sewthreas ables e fi ty Astheg ver me t

2] e ut- - rut ase tedbythe U ted States, rexampe,adstr t
urt held thata a 1 at wassuffi e tly “s e fi "t t Il the statute
Imtat s atax-raud ut tmet ed thea 1 at rtll g
rder, be ause “tax raud sintimately related to the w re raud, mo eylau der-
gad s rayt mmitmoeylau der g ffe ses that were u der
vestgat a dlsted thea 1 at a dtll g[ Jrder.” United Statesv.
Swartzendruber, 2009 WL 485144, at *5 (D.N.D. Feb. 25, 2009) (em thas s
added).

C



USCA11 Case: 23 1325 Document: 52 1 Date Filed: 08/07/2025 Page: 16 of 53 s

16 s Opinion o our s 23-13254

cc

argu d b low, “ vn oug gov rnmen ~ applica ion pap r-
workdidno ci 026US. .§7203, r canb nodipu a
applicaiond cribd off n o ailing ofil a axr urn,” s

and“[] a i all au r quir

Bu a i no al au rquir . A bo au ory
languag and our ca law mak plain, § 3292(a)(1) r quir
gov rnmen and  di ric cour o ai yapr pond ranc -o -
vid nc andard. T govrnme mu me a andard by
providingr liabl vid nc a vidnc o ac offn ai u i
r a onablylik Iy ob loca dabroad. See Trainor, 376 E3d a 1336
(  govrnme mu provid vid nc “ air aonablyapp ar
the requested evidencei ina or ign coun ry” ( mp ai add d)); id.
a 1332( govrnme mu provid ome ingwi vid niary
valu “ nding oprov i i r aonablylikly a vid nc of the
charged offenses i ina or ign coun ry” ( mp ai add d)). Fori
par , cour “ow om applicaioni pr n d”mu find,
againby apr pond ranc, a “(1) Govrnme a mad an

officialr qu  or vid nc loca dina or igncoun ry, and (2) ‘i

r a onably app ar ,orr a onablyapp ar da ime r qu
wa mad , a uc vid nc i,orwa,in uc or igncoun ry.”
Id. a 1328 (quo ing § 3292(a)(1)). So, w il x 0 §3292(a)(1)
do no r quir govmmer o numeaa off n bydiaion,
W rjc argumen a gov rnme’ d cripiono ano -
n —w ic ,in i ca ,didno v nd crib off n o ail-

ing ofil income axr urn —i “all au rquir .7 s
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Atah ghlevel, “C gress hasdeclareda 1 cy that the stat-

ute 1 tat ssh uld tbeexte ded‘(e)xce tas therw se ex-
ressly r vded by law.™ Toussie v. United States, 397 U.S. 112, 15

(1970)(qu t g18U.S.C.§3282). Whe a yd ubtexstsab utthe
statute 1 tat s acr al case, thel tat s er d s
c strued arr wlyaga sttheeg ver tad avr thede-
e da t. BP Am. Prod. Co. v. Burton, 549 U.S. 84, 95 (2006); United
States v. Gilbert, 136 E3d 1451, 1454 (11th Cr. 1998). Ths rule s
“desg edt r tect dwwuals r hav gt dae dthe elves
aga stchargeswhe thebasac acts yimwe bec bscured by

the assage t a dtm ze the da ger ffical u sh-

tbecause acts the ar-dsta t astnSmchat 1 t ay
als have the salutary effect e c urag glawe rce  te ffi-
cals r tlyt vestgatesus ectedcr  alactvty” Toussie,

397 US. at 114-15. Whe ever stams ry ter  “exte d[ ] the stat-
ute | tat s, ’mils se ter sh uld be c strued © arr wly”
United States v. Maher, 955 E3d 880, 885 (11th C r. 2020) (c t g Tous-
sie, 397 US. at 115). m

With all th's d, we th k the best way t ¢ strue
§ 3292(a)(1) st requre the g ver te de t ythe ffe se r
fte sesat ssuewthe ughs ecfictyt 1.) keacleart the
judget wh thea lcat s rese ted wh ch chargestheg v-
me er tseekst bet lled,a d2.) “elctevde ce the alleged
v lat su der vestgat by the gra djury” bhhmited States v.
Wilson, 249 F.3d 366, 374 (5th Cr. 2001) (qu t g United States v.
Neill, 952 F. Su . 831, 833 (D.D.C. 1996)), abrogated on other grounds

by Whitfield v. United States, 543 U.S. 209 (2005). F rexa le, m
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Wilson,  Fi ircui affir dadis ric cour ’s §3292 olling or-
drandrjc d app llansargu n a govrn n’s m
“rqus wasno sufficin o oll saui o li aions wi
r gard 018 US. .§1957,b caus a sau wasno sp cifically

nu ra din 1 r” 249E3da 374. Wilsonr li don ac

a govrn n usd p ras “ noy laund ring” inis
olling applica ion, and a viola iono 18 US. .§1957isco  only
r rrd oas” noylaund ring.” Seeid. (“T is circui asr -

rr d oaviolaiono 18 US. .§1957as° n g laund ring.™).

Assuc ,i was “cl ar” o cour a “[glovm n’sus o
p ras ° nglaund ring’inisr qu s orassis anc wasr a-
sonably sp cific’ [ o lici vid nc o all g dviola ions und r

inv s iga ion]and ad quamio ollli aions or isoff ns .” Id.

Having co o isconclusion,w r urn o  analysisin
is cas . Asmmini ial r,w findi irrlvan a on o
“Targ Off ns s” in olling applica ion was ax vasion in vio-

lajono 26US. .§7201. T pari sagr a(alasundr
Schmuck s)§ 7203 isno al ss r-includ doft ns o § 7201, b -
caus or roffns “rquirsan I n no r quird or
gr a roff ns .” Schmuck v. United States, 489 U.S. 705, 716 (1989).

N x, govrn n did no rquir nso
§3292(a)(1) o oll ounslO0andll,and r rnc oGy vay’s
ailur ofil ax sinad claraion wasinad qua . T gov rn-

n ‘sapplica iondidno id niy§ 7203 asanoff ns und rinv s-
igaion. And  applica ion’s broad languag —r r ncing Gy -

vay’s “po nial ailur o r por all inco arn d roug m
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acc u ts"—is suffice tt c ver re ¢ mpmss “the ffe se”

aluret letmely c¢ me tax retur s. Because thes ec ¢ - fi

e se wllul aluret le ¢ metaxretur swas tme t ed
theg ver me t'sa lcat ,theg ver me tdd tsatsythe

requreme ts §3292(a)(1)t sus e dtheru g the statute
Imtat s rC u tsl0a d11.

Gyetvay als argues that the dstrct ¢ urt de e de tly
aledt make d gsasrequredbythet 1l gstatute. We agree.
Recall, u der § 3292(a)(1), the dstrct ¢ urt must “ d[]bya re-
dera ce theevde cethata ffical request hasbee made
rlfevde ce a ffese a reg c u try]la dthat treas -
ably a ears, rreas ablya eared at the t me the request was
made, that such evde ce s, rwas, such reg c u try” A
dstrctc urt“ca d ths ly tsgve s meth gwthevde -
tary value, that s,s meth gbear g dca relablty,t eval-
uate.” Trainor, 376 F3d at 1332. But the ¢ urt must tsel make
d gssu rtedbya re dera ce theevde cebe resus-
ed gtheru g thestatute Imiat s rthe ffe se
u der vestgat . Aterall, duet theexparte ature § 3292
r ceed gs, “thedstrctc urt sres sble re sur gthatl[a

dee da t’s] terestsare r tected.” Id.

Here, the d str ct ¢ urt made d gswhats ever ev-
de ce av lat §7203 ts rdergra t gtheexpartea -
lcat , steadmak g d gs the “Target Offe ses” al e.

Thec urt u d,based a re dera ce theevde ce, that
“treas ablya earsthatevde ce of the Target Offenses s1 cated fi
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in Swi z rland, Russia, and yprus,” u i mad no suc finding
r garding vid nc o Gy vay’s ailur ofil income axr urns.
T us, v ni gov rnm e ‘s applica ionsom e ow ncompass d
viola ionsall g din ouns10and 11, os c arg swr no
prop rly oll d, caus ord rissu d y dis ric cour did
no con ain r quisi findings or any off ns s ousid o
“Targ Off ns s.” T disric cour, r or, rrdinr roac-
iv ly applying olling ord r o ouns 10 and 11, caus i
n vr ound yapr pond ranc o vid nc a vidnc o
Gy vay's ailur ofil in2013 and 2014, in viola iono § 7203, was

loca dina or ign coun ry.

For s r asons, w conclud a ouns 10 and 11 ar
im - arr d. Wer v rs Gy vay's convic ions on 0s coun s,

vaca issn nc ,andr mand orr s n ncing.
B.  Fourth Amendment Challenge

N x,Gy vayargu s a dis ric cour rr dind nying
is mo ion o suppr ss vid nc o ain d rom as arc warran
or is mailaccoun caus warran ands izur viola d

Four Ameaxdmen .

T Four Amendmen pro cs“[] rig o p opl
o scur in irp rsons, ous s, pap rs, and ff cs, agains
unr asona 1 s arc sands izur s.” US. ONST.amend.IV. T
Warran laus o Four Amexdmen “ca goricallypro iis
issuanc o any warran xc p on ‘par icularly d scri ing
plac o sarc dand p rsonsor ings o s iz d.” Mar
yland v. Garrison, 480 U.S. 79, 84 (1987) (quo ing U.S. ONST.amend. b
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IV). Asthe Su reme C urthasex la ed the “ma est ur se

the artcularty requreme t st “ reve t ge eral searches.”
Id. “Bylmt gtheauth rzat t searcht thes ecficareasa d
th gs rwhchthere s r bable causet search the requreme t
e sures that the search wllbe care ullytal redt tsjustficat s
a dwll ttake thecharacter thewdera g gex 1 rat ry
searches the Framers te dedt r hbt” Id.

O February 21 2020 a mag strate judge s g ed a search
a dsezure warra tauth rz gasearch “[thec te t all
ema ls ass cated wth” Gyetvay’s Yah .c memalaccu t” r
the er dJa uary1l 2005t N vember 11 2019.” U der the sec-
t ttled”l rmat t besezedbytheg ver me t” the war-
ra tauth rzedlawe rceme t ers elt “revew therec rds
r duced by the Pr v der rdert 1 catea yevde ce ruts
a d strume taltes aschemet hdeassets ffsh ree ttes
a dacc u tsa devade taxat c me derved r m such as-
sets s ec fically the crmes :()evad gtaxes v lat 26
US.C. § 7201; ( ) mak ga dsubscrb gt a alse tax retur

v lat 26 US.C.§7206(1);( )ad ga dassst g the re -
arat a alse tax retur v lat 26 US.C. § 7206(2); (V)
wllully al gt make a tax retur v lat 26 US.C. §

7203; (v)wllully al gt file rwllullyfil ga alse re rt
reg ba kaccut v lat 31 US.C. §§ 5314 5322;a d
(v)wre rauda dc s racyt ¢ mmitwre raud v lat
18 US.C.§ 1343 a d§1349.” The warra t urthers ec fied the
ty es evde ce ts ughtt u c ver clud g“elvde cec -

cer gay dmestc r reg r ertes assets fi a cal ,
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in rss, prsonal xp ndi rs, and/or bank acco ns 1d in
Gy ay'snameornominally Idbyo rindi id alsor niis,”
“I1id nc r fl cing communica ions or corr spond nc b -
w nGy ayand isacco nansandad isorsabo sr c ring
financial ransac ions and/or Gy ay’sass sinamann r o con-
calGy aysown rs ipof ass s,”and“[ ] id nc r fl cing
comm wica ions or corr spond nc in ol ing Gy ay and any
b sin ssparn r, associa ,fri ndorrlai d monsraingGy -
ay’sd cision oalloca imer so rc s,and ffor on affairs and
ma rso r ancomplyingwi is axando r filing obliga-

ions.”

Gy ay aksiss wi islas cla s, arg ing a “[a]
s arc warran a d mandsall mailsr laing o  id nifi d ax
aciiis, and mailsno rlaing o os aciiis, simplyd -
mands all mails.” Healsoarg s a ca gori sr laing o is

financial aci ii s wr no drawn wi paric lariy Gy ay

mo d os ppr ss warran on S p mb r 2, 2022, on similar
gro nds. On D ¢ mb r 19, 2022, disric co r d ni d Gy -
ay’'smo ion os ppr ss. T co r 1d,firs, a mo ion was

nimdy bcas i was“™ild 1 nmon saf rD fndan r -
ci d s arc ma rialsin disco ry,[]longaf r [clo r’s
d adlin for pr rial moions,” and “1 nmon saf rr ciing
acopyof  warran andaffidai.” T disric co r n 1d

a,” nif mo ionw r imdy fil d, [clo r wo Idsill
d nyr li £”sinc warran “app ars ob s ffici n lypar ic lar
inlig of compl xna r andsiz abl imed raionof ax

fra dsc meD f ndan isacc s dof commi ing.” v
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[ revew gadstrctc urtsde al ama t su ress
evde ce,we rd arl revewthec urt'sfi d gs act rclear
err ra dthec urt'sa 1cat the law t th se acts denovo. y
United States v. Noriega, 676 E3d 1252, 1259 (11th C r. 2012). H w-
ever, whe adstrctc urtde esama t su ress thebass

u tmel ess,werevew ra abuse dscret . United States
v. Smith, 918 E2d 1501, 1509 (¥1th C r. 1990); see also United States v.
Taylor, 792 F.2d 1019, 1025 (11th Cr. 1986), cert. denied, 481 U.S.
1030 (1987) (h 1d gthatthedstrctc urtdd tabuse tsd scre-
t  where the dee da tchalle gedthede al hsma t
su ress tmel ess gr u ds); United States v. Andres, 960 F.3d
1310, 1315 (11th C r. 2020) (“We revew rabuse dscret the
de al [alma t su ress thegr uds tmel ess.”(ct
g Smith, 918 F.2d at 1509)).> Whe a art alst establshg d
cause ra u tmel ma t su ress, the ssue rased the
ma s t reserved,s werevewthemerts thema ry
la err r. Andres, 960 F3d at 1315-16; United States v. Milian-

3Smitha dTaylor ter retedthe r rvers Rule 12 the Federal Rules

Crmi al Pr cedure, wh chhass cebee ame ded. The ame ded vers
we t t e ect Decemberl,2014. ThsC urthasc t uedt a 1 the
abuse- -dscret sta dardt de als u tmel retralma su derthe
ame ded vers Rule 12. See, e.g., Andres, 960 F.3d at 1315; United States v.
Bowers, 811 F.3d 412, 421 (11th Cr. 2016) (“B wers moved t sever the
dctedc u tsaterthedstrctc urt’s re-tralma  deadl e,butbe rehs
tral,a dwth attempt establshg dcause rhsdela. Hsma
was, there re,u tmel u der re-ame dme tRule12(e)a dw uldlkew se
beu tmel u derame ded Rule 12(c)(3).”). y
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Rodriguez, 828 F2d 679, 68384 (11 ir 1987); United States v. Bow-
ers, 811 F3d 412, 421 (11 ir 2016)

Und rRul 120 F d ralRul so riminal Proc dur ,
any mo ion or  suppr ssiono vid nc mus b mad b or
rial FED R RiM P 12(b)(3)( ) T disric cour may “s a
d adlin or pari s o mak pr rial mo ions and may also
sc dul amoion aring I cour do snos on, d ad-

lin is sar o rial” FED R RM P 12(c)(1) “I aparydo s

no me d adlin or making a Rul 12(b)(3) mo ion, mo-
ion isun imdy Bu acour mayconsid r d ns,obj cion,
orr qu s i par ys owsgoodcaus ” FED R RIM P 12(c)(3)

T disric cour did no abus is discr ion in d nying

Gy vay's mo ion o suppr ss on imdin ss grounds r T
d adlin ofil pr rialmo ionswasOc ob r7,2021 Gy vayfil d
is moion o supprss on S p mbr 2, 2022—mn arly 1vn
mon sla r Wer cogniz a Gy vaydidno r c iv acopyo
warran un il around Oc ob r7,2021, sam e im eas mo-

ionsd adlin Bu Gy vayn v rmov d oran x nsiono im ,

nordid v nacknowl dg mo ion’sun imdin ssora mp
os ow good caus W n v nually fil d is mo ion o sup-
pr ss

Again, Rul 12 provid s a adis ric cour may consid ran
un im dy mo ion o suppr ssonlyi moving par y “s ows good
caus ” FED R RM P 12(c)(3). Gy vay didno dosoin isun-
im ly mo ion o suppr ssorinamo ion or x nsiono imeg so

w canno conclud a dis ric cour abus di s discr ion in
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de y gthema asu tmely See e ., Milian-Rodri uez, 828 F.2d
at 682-83 (affirmi gdstrctc urt'sde al ma t su ressas g
u tmely abuse- -d scret sta dard where the a ella t
moved r rec sderat the c urt’s su ress  decs

rty- edaysaterthefil gdeadl e,a dthea ella t’sjustfi-

cat thathe lyrece tlylear ed terve gcaselawdd t
suffice); Andres, 960 E3d at 1316 (h 1d gthatthedstrctc urtdd
t abuse ts d scret de y gma t su ressasu tmely

because the dee da t’s “decs t t tmely fileama t
su ress...based hsbele thathe w uld be subjectt ma -
dat ryl e mps me t°dd tc sttuteg dcause).

I hsre lybre, Gyetvay argues that the d str ct ¢ urt’s de-
al hssu ress ma wasa abuse dscret because
he rece ved the warra t at the same t me as the deadl e, he filed
hssu ress ma sxmo ths be retral, a dthe “g ver -
me t where de tfiesa earler deadl e that Gyetvay sh uld
have met.” But we have held that cla ms made retralma s
were u tmely a d, there re, reted* where the dee da t
“m vedt severthe dctedc u tsater the dstrctc urt’s re-
tralma  deadl e, but before his trial, a d wth  attempt
establsh g d cause r hs delay” Bowers, 811 F3d at 421 ¢

4Pr rt the 2014 ame dme ts, Rule 12 used the term “waved”t reert a
md ttmely led. U derthe ew vers the rule, wh ch mis the
w rd “waved,” u tmely ma s are ¢ sdered “ reted rather tha
wa ved.” Bowers, 811 F.3d at 421. ¢
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(mp asisadd d). So oo r,Gy ayfil d is moion o sup-
pr ssb or rialbu off r dno goodcaus or is 1 nmon v

d lay.

Mor o r, qu sion b or usis w r dis ric
cour abus disdiscr ionind nying  mo ionasun im dy—no
W r go rnmea s ould a id nifi dan arli rd adlin ,
nor w r dis ric cour could(or ns ould) a andl d

mo iondiff r n ly. SeeBlasland, Bouck & Lee, Inc. v. City of North
Miami, 283 F.3d 1286, 1298 (11 ir. 2002) (“Wh n a dis ric cour
asdiscr ion, r ar usuallyarang o c oic si maymak and
sillb affirmel; r isno onlyon rig ¢ oic or cour o
mak .”); In re Rasbury, 24 F.3d 159, 168 (11 ir. 1994) (“By d fini-

ion[,Jund r abus o discr ionsandardo r iw r wil v
b occasionsinw ic w affirm  disric cour n oug w
would a gon o rway adi b nourcall T a is ow

an abus o discr ion s andard diff rs rom a de novo s andard o
r iw”). In iscas, cour simply norc disownd adlin
a rGy ayaildos owgoodcaus o xcus is 1 n-mon
d lay in filing a mo ion o suppr ss. A dis ric cour ’s “sc duling
ord risno a ri olouspi ¢ o pap r,idly n rd,w ic canb
ca ali rly disr gard d by couns 1wi ou p ril.” Cruzv. Bristol-My-
ers Squibb Co., PR, Inc., 699 E3d 563, 570 (1s  ir. 2012) (quo ing
Johnson v. Mammoth Recreations, Inc., 975 FE2d 604, 610 (9 ir.
1992)). Rul 12iscl ar a onus is on un imdy par y o
s ow good caus ,and Gy aydidno doso r. v
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Addt ally, Gyetvay argues thatade al ama t
su ress tmel essgr u ds sa a use dscret wherethe
c urtals reachesthemerts thema . But urcaselaw eles
ths assert . I Milian-Rodriguez, r exam fe, we held that the
dstrctc urtdd ta use tsdscret fi d gthatama t
rec sderasu ress rder was u tmely, the r ceeded t
h 1d that the dstrct ¢ urt’s aluret su ress the evde ce was

t la err r. 828 F2d at 683-84. We rejected the a ella t's
r st thata arty’s reture thr ugh u tmel ess “s ex-
cused thedstrctc urt r ceedst e terta themerts the
arty'su tmely ma " Id. at 683. F r all these reas s, the |,
we ¢ clude that the dstrct ¢ urtdd ta use ts dscret
de y gGyetvaysma t su ressasu tmely, ecausethem -
t wasfiledeleve mo thsa terthedeadl eset ythec urt,a d
Gyetvaydd tsh wg dcause rthe delay, asrequred y Rule
12(c)(3).

Because the dstrct ¢ urt dd t a use ts dscret

de y gGyetvaysma t su ressasu tmely, we revew the

u derly gmerts thema r la err r. Andres, 960 F.3d at
1315-16; Bowers, 811 F3d at 421. U der la -err rrev ew, we w 1l
reverse a d str ct ¢ urt’s decs ly (1)a err r ccurred; (2)

theerr rwas la ;(3) taffectedthea ella t'ssu sta talr ghts;
a d(4) tser uslyaffectedthe ar ess, tegrty, r u lcre uta-
t judcal r ceed gs. United States v. Doyle, 857 F.3d 1115,
1118 (11th Cr. 2017). We ¢ clude thatthe dstrctc urtdd t

la Iyerr decd gt su resstheevde ce ta edthr ugh

the search warra t. b
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In United States v McCall, w rcnly 1d a “ r ar
g n rally wo yp so limiaions a can pariculariz [ ]a war-

ran ~ au orizingas arc o somen ’s digi al accoun . 84 F4
1317, 1327 (11 ir. 2023). T firs yp o limiaion a can
saisy  pariculari yr quir men is “narrowing s arc bas d
on subj cma ro da a. For xampl ,awarran may limi
inv s iga ors’s arc o communica ions da a o only communica-
ions wi known or susp ¢ d co-conspira ors.” Id. T s cond
and “pr rr dme odo limiing scop o as arc warran
or a cloud accoun ”isa “ mporal limi a ion.” Id.a 1327-28. As
w  xplain din McCall: “By narrowingas arc o daacra d
or upload d duringar | van imeconn ¢ d o crimeb ing
inv s iga d, offic rs can par iculariz irs arc s oavoid g n-
ral rummaging. loud or da a-bas d warran swi asuffici n ly
ailor d imebas d limi a ion can und rmin any claim a y
ar in rn - ravrsiono a‘g n ralwarran.” Id.a 1328 (in-

rnal quo a ionsomi  d).

He , disric cour d rmind a warran wassu -
fici n ly par iculariz db caus i laid ou discr ca gori so v-
id nc ob s arc d. Sp cifically  warran laidou nca go-
riso vidnc a officrswr allow d osarc and a wr
ailor d o  crime und rinv siga ion. Som eo s ca go-
ri sus dnarrow languag ,suc as “[ Jvid nc conc rning any do-
m e ic or or ign bank accoun s 1d by Gy vay, including in is
nam , in nameo anomin niy andin nameo anom-
in individual.” Non 1ss, Gy vayargus a o rca go-

ri swr ov rbroadb caus y soug “communica ions abou
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taxesa dnotab uttaxes”a d “thus cuded ‘everyema "hese t

ver 14 years.”

Weare tc v cedbyths ter retat the warra t.
The warra td esauth rze awe rceme t ers e t cate
evde ce ¢ mmu cat sbetwee Gyetvaya dhsacc u ta ts
ab uta y ssuesreatedt “taxes[a d]theav da ce taxes,” as
we asevde ce “ v v g Gyetvay a d a y [ass cate] demo -
strat g Gyetvay'sdecs t a cate tme, res urces, a deff rt
affars...otherthanc mpy gwthhstaxa d therfi g b-
gat s~ (emphas s added). Gyetvay takesths a guaget mea
that the warra t auth rzes a search r every ema he ever se t
ver 14 years. Wh e the “ ther tha ” a guage sadmitedy m-
rec se, we ter retthe hrase, “decs t a catetmea dre-
s urces affarsotherthanc mpy gwthhstaxa d therfi g
b gat s”t mea ,“decs t a catetmea dres urcesaway
fromc mpy gwthhstax b gat s.” Ths ter retat sb -
stered by the a guage the dctme t, whcha eged that, be-
twee 2005a d2015,Gyetvaytra serred u ds a d ut Swss
ba kacc u ts“t make ers a vestme tsa dt ay rvar-
us ers a ex e ses, cud gthe urchase art, ma rveh-
ces,a drea estate.” Addt a y, the warra t was ex ressy tar-
getedatu c ver gevde ce aschemet “evadetaxat ~a d
“c cea Gyetvay's w ersh [ ] assets.” We are thus ds -
c edt ter retthe warra t's“ thertha ” a guage as “s mpy
dema d[ gla ema s.” 1
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Inany vn,as  disric cour alsono d, vni awar-
ran is ov rbroad, w do no suppr ss vid nc on ov rbr ad
grounds i warran ‘ad qua ly conv ys is parame rs.”
McCall, 84 E4 a 1328 (quo ing United States v. Delgado, 981 E3d
889,899 (11  ir. 2020)). H e , inv s iga ing offic rs r asonably
could av blivd” a nca gori so accoun in orma ion
rqus d 1lwi in prac ical margin o fl xibiliy or[ ]
broad inv siga iv ask.” Id.; see also United States v. Schandl, 947
F.2d 462, 465-66 (11 ir. 1991) (up olding d nial o mo ion o
suppr ssw r [i] wasin viabl a someirr 1 van ma rials
wouldb s iz dasag nss arc d roug num eousdocume s
or vid nc o ax vasionand ailur ofil ,crime a ar g n-
rallyonlyd ¢ d roug car ulanalysisandsyn siso a

larg numb ro docum e s”).

T warran alsocon ain da mporallimi a ion—t  pr -
rr dme od” o pariculariza ion or  scop o as arc war-
ran . McCall, 84 F4 a 1328. T warran sp cifi da imep riod
or in orma ion ob produc d (January 1, 2005, o Nov mb r
11, 2019), w ic corr spond d xacly o imep riod  gov-
rnme was inv sigaing: T indicme sa s a Gy vay
op nd Opo iki” Swiss bank accoun [ijnorabou S p mb r
and Oc ob ro 2005,”and  gov rnme av rr dini s affidavi
fil dinsuppor o warran  a Subj ¢ Accoun wasb ing
acc ss d, orlogg din o, up un il on orabou Nov mb r 11, 2019.”
Tim -bas d limi a ions on s arc o an mail accoun, sp -
cialy w ncombin dwi subj c-ma rlimiaions, pr v n

sor o g n ral, xplora ory rummaging . . . ab orr d by
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c 1 sts.” Coolidge . New Hampshire, 403 U.S. 443, 467 (1971). That
s, [bly arr w gasearcht the datacreated ru |l adeddur g
areleva ttmec ectedt thecrmebe g vestgated, fficers
ca  artcularze ther searches t av d ge eral rummag g.”
McCall, 84 F.4th at 1328.

We have u held s miar warra ts as suffice tly artcular

eve where th se warra tsdd tset utatemp ral I mitat
[ United States . Blake, r sta ce,we u dsuffice tly artcu-
lar a warra tthat “waslmiedt certa categ res emals,” 868 v
E3d 960, 966 (11th Cr. 2017), eve th ugh the warra t “dd t
Imttheemalss ughtt emalsse t rreceved wth thetme

er d [thedee da t’s]sus ected artc at thec s r-
acy,”id. at 973 .7. Des tethe “lack atmelmitat ,” we rea-
s ed, “the warra twasa r ratelylmied sc ebecause t
s ught ly dscrete categ res  emals that were ¢ ected t
the alleged cr mes.” Id. at 973 .7. Th s subject-matter 1 m tat
al e“ reve tedage eral, ex | rat ry rummag g thr ugh [the
dee da t'sjemalc rres de ce.” Id.at973( ter alqu tat s

m tted).

Here, by ¢ trast, the warra twas c rcumscr bedt te cat-

eg res emalscrres d gt Gyetvay's alleged cr mes and

thetme er dbe g vestgatedbytheg ver me t. Asaresult,

alth ugh the warra tauth rzeda exte svesearch verale gthy

er d tme, wec cludethatthedstrctc urtdd t la ly
err fi d g that the search a d se zure warra t at ssue the v
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mo ion o suppr ss was suffici n ly par iculariz d soasno ob

consid r danuncons i u ional g n ral warran
C. Constructive Amendment and Material Variance

N x, Gy vay argus a gov rnme soug (and

ac i v d) convicion und r oun 13 or conduc no c arg din

indic men Sp cifically, Gy vayargus a,al oug oun
13 c argd imwi “Failur o Fil [an] FBAR” or cal ndar
y ar2014, gov rnme n v rprov d ailur ofil or a y ar
ins ad proving o jury a Gy vay fil da false 2014 FBAR—
“acrime orw ic [ Jwasno indic d” In Gy vay’svi w,
gov rnmen sargumen a  fil danFBAR a ail d odisclos
on o isSwissaccounsw n b yondw a was c arg din
indicmen,violaing Fi Amedme 'sdica a “[nJop r-
sons allb 1d oansw r oracapial, oro rwis inamous
crim , unl ssonapr s nme orindicmen o a Grand Jury”
US oONST amend V T is claus , known as Grand Jury

laus , “do sno prmi ad ndan ob ridonc args a

ar no mad in indic men agains im’or convic don o-
ris a indic men ‘canno airlyb r adasc arging ™ United
States v. Feldman, 931 F3d 1245, 1259-60 (11 ir 2019) (quo ing
Stirone v. United States, 361 US 212, 217 (1960))

Two dis inc rrors can aris w n vid nc a rial or
cour ’sjury ins ruc ionsd via romw a wasc arg din
indic men  United States v. Flynt, 15 F3d 1002, 1005 (11 ir 1994)
T firs ca goryo rrorisaconsruciv amexdme ,w ic oc-

cursw n “ssnial |l menso off ns con ain din
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d ctme tare altered—f r sta ce,bya aultyjury struct —
t br ade the ssblebases rc vct bey d hat[ as] w
c ta ed the dctme t” Feldman, 931 F3d at 1260 ( ter al
qu tat s mited). Ac structveame dme t the dctme t
s “per serevers ble because tv latesthedee da t'sc sttut al
rghtt betreds lely the chargesretur ed by the gra djury”
United States v. Johnson, 713 E.2d 633, 643 (11th C r. 1983). The sec-

dty e err r samateral vara ce, hch ccurs“ he the
charg gterms the dctme tareletu altered, but the ev-
de ce ffered attral r ves acts materally dffere t r m th se
alleged the dctme t.” Id.at643 9. U lke thac struc-
tveame dme t,avara cerequresreversal ly he thedee d-
a t “suffered substa tal rejud ce asaresult.” United States v. Gold-
stein, 989 E3d 1178, 1198 (11th Cr. 2021). F rexamgde, ec -
sderavara cet be rejudcal he “the r  attrald ffered
s greatly r m the charges that [the dee da t] asu arly sur-

rsed a d asu ablet re are a adequate dee se.” United
States v. Lander, 668 F.3d 1289, 1295 (11th C r. 2012).

Here, Gyetvay argues that the g ver me t ¢ struct vely
ame ded r “atleast” mater ally vared r m the allegat sc -
ta ed Cutl3 thesuersed g dctme t, hchcharged
Gyetvay th al gt filea FBAR rthecale daryear2014. We
dsagreeast b thc te t s.

Frst,there as ¢ structveame dme t C u t13be-
cause Gyetvay asc vcted thesame ffe sethat asalleged

the dctme t. As eve sad, ¢ structve ame dme tca w
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occurw n vid nc pr s n da rialor insrucionsgiv n
o jurysoal r ssnial ]l mexso off ns all g din

indicmen a d ndan is ulima ly convic d on a

groundno ¢ arg d Feldman, 931 F3da 1260; United States v. Gon-
zalez, 661 F2d 488, 492 (5 ir Uni B 1981)° ons ruc iv
am ndm e do snotoccurw najuryins ruc ion “didno xacly
ma c orm o indic me "—so long as “  subs anc o
indicmen r main d in ac ” United States v. Vernon, 723 F3d
1234,1264 (11  ir 2013) In iscas, sup rs dingindic me
c arg d Gy vay wi “will ully ail[ing] o fil an FBAR[ ] dis-
closing a ad a financialin r s in, and signaur ando r
au oriyov r,abankl Jaccoun ina or igncoun ry,w ic adan
aggr ga valu in xc sso $10,000 during 2014 cal ndary ar,
o wi, Opo iki accoun —Acc xxx4056—a Falcon,”s in viola-
iono 31 US §§ 5314 and 5322(a) In urn, dis ric cour
instuc d  jury a “ oun 13c args a d ndan will-
ully ail d ofil ar por wi D parmen o Tr asury
a disclos d isown rs ip andsigna oryoro rau oriyovr

a or ignfinancial accoun a con ain dmor  an $10,000 ”

5D cisionsissu d by Uni Bo orm a Fi ircui ar bindingpr ¢ d n
in El vn ircui  Stein v. Reynolds Secs., Inc., 667 F 2d 33, 34 (11 ir
1982)

¢In 2013, Falcon Priva Bank AG, ano  r Swiss bank, acquir d ass so
Hyposwiss and b came cus odian o Gy vay’s Opo iki and F licis ac-
coun s
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We fi d mea gul dffere ce betwee the ffe se
charged the dctme ta dthe struct sg e t thejury v
Wh le the dstrct ¢ urt’s struct Cutl3dmay thae

arr ted the la guage  the dctme t, the substa ce  the
charge rema ed tact. Vernon, 723 E3d at 1264. M ae er, the
dstrctc urts ecficallyex la edt the jury that “[ Jt sa Federal
ccme raUS.ctze rresde tt wllully alt re rtt the
U ted States Treasury hs rher w ersh ,sg at ry auth rty,
rc tr]l ereah reg fi acalacc u tthatc ta smae
tha $10,000ata y tdur g the year” (em thas s added). A d
the c urt structed the jury that,u der C u t13, the burde was
the g er me tt r e that Gyet ay aledt filea FBAR
“thatre rtsall thedee dat’s reg fi a calacc u ts.” All
these struct smir rwhatC u t13 charged: that Gyet ay
lated 31 US.C. §§ 5314 a d 5322(a) by al gt filea FBAR
dscl s gone hs reg ba kacc u ts.

Furtherm ae, b th the text the dctme ta d the jury
struct s re lect that § 5314 s lated whe e alst lea
compliant FBAR. Asthe Su reme C urthasex la ed:

Whe tc mest thedutyt lere rts,...[§5314]

says that re rts “shall ¢ ta ” rmat  ab ut

“the de ttya daddress artc a ts atra sac

t rrelat sh ,” “the legal ca acty whcha

artc a t sact g~a d“the de tty real artes

terest,” al g wtha “descr t the tra sac-

t .7 8§ 5314(a)(1)~(4). The law als d rects the Sec-
retary t rescr be “the way a d ... the exte t” t

whchre rtsmustbe led. §5314(a). Vv
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[T] rlvanlgalduyis duyoil rpors. Oc
ours , os r pors mus in lud various kinds o
in orma ion abou an individual’s or ign “ ransa -
ion[s] or r la ions ip[s].” Bu w rar por is
ildla ,w ra imely r por on ainson mis-
ak abou “addr sso [ ]pari ipan sina rans-
a ion,” orw rar por in lud smul ip] will ul
rrors inis “d s ripion o ... ransa ion[s],”
duy osupplya omplian r por isviola d. Pu an-
o 1 way, s a u ory obliga ion is binary. Ei r
on il sar por “in way and o X n

S r arypr s rib s,”oron do sno. Mul ipl will-
ul rrors abou sp ii a ounsin asingl r por
may on irm a viola ion o § 5314, bu v n a singl
nonwill ul mis ak is noug opos aprobl m. On
wayorano r,§5314isviola d.

Bittner, 598 US.a 93. Ino rwords,on ommi s off ns o
ailur ofil und r§ 5314w non fil sanina ura or non-
omplian FBAR. Bo indi mex and  juryinsru ionsr -

fl Supr me our sin rpr aiono sau

Nor did govrmme s vidn a rial onsru ivly c
am nd oun 13 by modi ying ssnial l menso off ns
argd. T govrmme argud o juryandprsn d vi-
dn a Gy vayfil da2014FBARinw i “ onlydis los [d]
on o isSwissa ouns’bu “1 off’as ond Swissa oun,
Opo iki a oun, on aining ov r ig million dollars. T is

vid n did no broad n possibl bas s or onvi ion or ¢
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mad ytheeleme ts thecrmecharged the dctme t,whch

(aga alleged that Gyetvay filed a 2014 FBAR that aledt dscl se )
e reg fi a calacc u t. I sum, the dctme t, the jury -

struct s,a dtheevde ce rese tedattralallre erredt C u t

13 the same way—as charg g Gyetvay w th aluret filea2014

FBAR thatdscl sedthe O tk acc u t. There re, wec clude

that there was c structve ame dme there.

F r smiar reas s, we ¢ clude that the g ver me tdd
t mater ally vary r mthe allegat slad ut the dctme t
A materalvara cedffers r mac structveame dme t that
avara ce “ ccurs whe the charg gterms the dctme tare
le tu altered, but the evde ce ffered attral r ves acts mater -
allydffere t r mth sealleged the dctme t.” United Statesv.
Salinas, 654 F.2d 319,324 (5th Cr. U t A 1981 , overruled in part on
other grounds by United States v. Adamson, 700 E2d 953 (5th C r. 1983 .
Th s C urthasex la edthat “[a] atal vara ceexsts ly ‘where
the evde ceattral r ves actsdifferent r mth se alleged the
d ctme t, as sed t acts whch, alth ugh ts ecfically
me t ed the dctme t,aree trelyc sste twth tsallega-
t 8.7 Goldstein, 989 E3d at 1198-99 (qu t g United States v.
Champion, 813 F.2d 1154, 1168 (11th Cr. 1987 . Avara ce the
r  justfiesreversal ly wherethede e da thasbee “substa -
tally rejud ced thereby,” Flynt, 15 E3d at 1005; that s, whe the
evde ce rese ted at tral “affect[ed] a substa talr ght the ac-
cused,” Gonzalez, 661 F.2d at 492. )
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Gy vay argu s a gov rnmen “pr judicia y vari d 1
oun 13” b caus vid nc a ria “s ow[ d] a Gy vay

im yfi d is2014FBAR,”w r as indicme c arg d “Fai-
ur oFi .” Bu imein sso Gy vay’s 2014 FBAR is imma-
ria,as indicme c arg dGy vay,in oun 13,wi aiur 1
ofi an FBAR “disclosing that he had a financial interest in, and sig-
nature and other authority over, a bank, securities, and financial account

in a foreign country . . . o wi, Opo iki accoun ” ( mp asis

add d). AsGy vay ims sus, gov rnme argu da ria
a Gy vayfi dad fici n FBAR a discos donyon o is

Swiss bank accouns, w i  aving off Opo iki accoun . In-

d d,Gy vayconcds a,w nfiingou is2014 FBAR,

in niona y“omi d Opo iki accoun ” b caus “[ran] ou

o bankfi ds” on orm. We usrjc a vid nc o -

rda ria provd acsma ria ydif rn rom os a g din
indic men . See Goldstein, 989 F3d a 1198-99. T r or ,w

n dno rac w r Gy vay was subs an ia y pr judic d, b -
caus r wasnoma ria varianc r . See United States v. Seher,
562F.3d 1344,1366 (11  ir.2009) (“Onya rmaking finding
0 ma ria varianc dow n d o xamin w r varianc

subs ania ypr judicd d ndan.”).

Insum,w concud a gov rnmen n i rcons ruc-
iv. y amend d nor ma ria y vari d rom a gaions con-

ain din oun 130 sup rs dingindicmen. 1
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D.  Sentencing Err rs

Lastly, Gyetvay argues that the dstrct c urt c mmtteda o
varety err rsatse te ¢ g clud g calculat ghs gude-
] era gea d rder ghmt ay$4,021,074 rest tut

1. Releva tC duct

We beg wththe gudel era ge. Asbackgr u d, Gyet-
vay’s gu del era ge was calculated us g US.S.G. § 251.3, wh ch
crres dst C u tl3asthe ffe se ¢ vct (aluret file
a2014FBAR v lat 31 US.C.§85314a d5322(a)).” Sect
251.3 theSe te ¢ gGudel esdrectsthese te ¢ gc urtt
assg t thedee da tabaselevel “6 lusthe umber  ffe se
levels r m the table § 2B1.1 (The t, Pr erty Destruct ,a d
Fraud)c rres d gt thevalue the u ds” thedee da t’s
ure rted reg accuts. §2S1.3(a)2). Here, the PSI

7Gyetvay’'s urc uts ¢ vct weregr u edt getheru der USS.G.
§3D1.2, whch r vdesthat “[aJll c u ts v lv g substa tally the same
harm shall be gr u edt gether t as gleGr u.” “C u ts v lve sub-
sta tally the same harm wth themea g thsrule....[wlhe the
e selevel sdetermi edlargely thebass thet talamai t harm r
] ss,thequa tty asubsta ce v lved, rs me thermeasure aggregate
harm, r the e sebehav rs g g rc t u us ature a d the
e segudel e swrtte t c versuchbehav r” Id. §3D1.2(d). “I the
case c u tsgr u edt gether ursua tt §3D1.2(d),the e selevela -
lcablet aGr u sthe e selevelc rres d gt theaggregated qua -
tty, determied acc rda ce wth Cha ter Tw a dParts A, Ba dC
Cha ter Three.” Id. § 3D1.3(b). “Whe thec u ts v lve e ses the
same ge eralty et whchd ere tgudel esa ly”these te ¢ gc urt
a lesthe e segudel ethat r ducesthehghest e selevel. Id. o
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d rmin d a Gy vay“didno fil FB R’s[sic] or2005 roug

2007 and fil d un imdy FB R’s [sic] or 2008 roug 2013, [so] A
os unds ar also b ing consid r d.” T  PSI calcula d

“valu o unds” as sum o (1) “ ig balanc " o

unr por dOpo ikiaccoun in 2014 ($8.7 million),and (2)  com-

bin dvalu o unr por dOpo ikiandF licis accoun sin 2013,
w n  ir combin d valu was ig s ($93.4 million). T
oalvalu o unds a ribu abl o FB R viola ions was us

$102,112,774, incr asing Gy vay'sbas off ns 1v1 03058 T
dis ric cour ound a PSIcorr clycalcula d  guid lin s,

oug i impos dab low-guid lin ss n nc o 86mon s.

Onapp al, Gy vayargu s a PSIand  dis ric cour
rr d in including larg r $93.4 million sum—  combin d
valu o unr por d Opo iki and F licis accoun s in 2013—in

iss n ncing-rang calculaion. Gy vayargu s a  wasonly

“convic d o no disclosing Opo iki accoun in is 2014
FB R,” so dis ric cour s ouldno av consid r d valu

o isunr por daccoun sin 2013, including“ all g dly muc
larg r valu o F licis accoun ,” w n calcula ing o al
“valu o unds” und r § 251.3(a)(2).

8Gy vay'sbas o ns 1 vlwas nincr as dby wol v Isb caus “C) A

was convic do ano ns und rsubc ap rllo ¢ ap r530 il 31,Uni d
Sa s od;and(B)commi d A o ns w il violaingano rlawo
Uni dSa soraspar o apa rno unlaw ulaciviyinvolvingmor an
$100,000 ina 12-mon  p riod.” U.S.S.G. § 251.3(b)(2)(B).
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We rev ew the r cedural reas able ess a se te ce,
whch cludes whether the gudel e ra ge was r erly calcu-
lated, u dera abuse- -dscret sta dard United States v. Regis-
ter, 678 F3d 1262, 1266 (11th C r 2012) “A dstr ct ¢ urt abuses ts
d scret ta lesa c rrectlegalsta dard, 1l ws mp er

r cedures mak gthedetermiat , rmakesfi d gs act
thatare clearlyerr e us” Id ( ter alqu tat s mited) Se -
te ¢ g bject s trasedbe rethedstrctc urtarerevewed

a eal r la err r United States v. Siegelman, 786 F3d 1322,
1330 (11th Cr 2015) Withres ectt se te ¢ g-gudel e ssues,
thsC urtrevewsadstrctc urt’s actualfi d gs rclearerr 1,
a d maotcases,adstrctc urt'sa Icat thegudel est
the acts w th due de ere ce United States v. Rodriguez-Lopez, 363
F3d 1134,1136-37 (11th C r 2004) Whethera act qual fies as rel-
eva tc ductu derUSSG §1B1 3 saquest act rev ewed

r clear err r Siegelman, 786 F3d at 1332

U der§ 1B13 the Gudel es,adstrctc urtmust“c -

sder all releva tc duct whe determi gthedee da t'st tal
fte selevel ” United States v. Bradley, 644 F3d 1213,1296 (11thC r
2011) “[Rleleva tc¢ duct sbr adlydefi edt <cludeb thu -
charged a d acqutted ¢ ductthat s r ve atse te ¢ gbya
re dera ce theevde ce” Siegelman, 786 F3d at 1332 U -
der § 1B1 3, releva tc duct cludes “allactsa d m#ss sc m-
m ited, a ded, abetted, ¢ u seled,c mma ded, duced, r cured,
rw 1l ully caused by thede e da t,” aswellas “allreas ably re-
seeable actsa d m#s s thers  urthera ce ~j tlyu -

dertake crmi al actv ty, “that were art the same c urse
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conduc or commonsc meorplanas  off ns o convic ion.”

§ 1B1.3 a) 1)~ 2). “B caus § 1B1.3 calls ora acual finding a (

crainconduc isrtl van’ o off ns o convicion,...as n-
ncing cour s ould mak xplici r 1 van -conduc findings in or-

dr o acilia app lla rviw” Siegelman, 786 E3d a 1331.

“[Hlow v r,adis ric cour ’s ailur omak suc xplici findings

do sno prclud applla rvi w—and r or do sno war-

ran r v rsal—w r cour s d cisions ar bas d on cl arly

id n ifiabl vid nc .”” Id. quo ing Bradley, 644 E3d a 1293).

In ¢ all nging  dis ric cour s inclusion o F licis unds
inis§ 2S1.3 a) 2) calcula ion, Gy vayrais s wos para bu r -
la. dargumexsonrl van conduc. On , Gy vayargus a

dis ric cour ail d o mak “ xplici r 1 van -conduc find-
ings.” T a is,according o Gy vay, disric cour rr dbyno
xplici ly xplainingw y Gy vay'sr por ing ailur s rom 2005 o
2013w r “r | van conduc ”"und r§ 1B1.3. Two, Gy vay argu s

a ispas la filings and non-ilingsw r no,in ac,r 1 van (

conduc . B caus is “pas FBAR non-ilingsw r no rlvan o
calcula ing  guid lin srang on oun 13,” r asons,  dis-
ric cour rr din “p rmi[ing]  addiion o [$93.4] million o

purpor dloss amoun ,” w ic incr as d is guid lin rang

by our ofiv y ars.

Web ginwi Gy vayscon nion a dis ric cour
rr dinno xplici ly finding a isnon-disclosur o F licis
accoun up un il 2014 qualifi d asr | van conduc . T isissu is

rvi wd orplain rror b caus Gy vay “did no obj ¢ o (
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dstrctc urt’s aluret ex la whylhs r rre rt g alures]
ual fied asreleva tc duct” bel w.* Siegelman, 786 F.3d at 1330.  q

Wec cludethatthedstrctc urtdd t la lyerr. Whle
thedstrctc urtdd tex ressly art culate why t elt Gyetvay’s
r rre rt g alures c u ted as “releva t ¢ duct” u der
§ 1B1.3, we k w exactly r m what evde ce the dstrct c urt
reached tsc clus . Dur gthese te ¢ ghear g, thec urt
re ere cedthe reg ba kacc u tre rttable”at aragra h25
the PSI, whchlad utthehghbala ces theO tk a dFe-
lcsacc u ts r m2005t 2014. Thstable c rres dedt IRS
Age t C llee Ra aha s gra h  the a wual hgh bala ces
th se acc u ts ver the same er d, whch was ublshed at tr al
a d dscussed exte svely  drect examiat . The c urtals
asked the g ver me tt ex la  aragra h45  the PSI, whch
d scussed the “t tal value u ds attr butable t FBAR v la-
t s.” The g ver me t walked thr ugh ts calculat s, whch
were aga su rted by the evde ce tr duced at tral. A ter

c sder g Gyetvay's argume ts atse te ¢ g, the dstrctc urt

® Gyetvay ssts thathe dd bjectt the PSI'suse the Fel csbala ce t
calculate the aggregate sum the u dsa dthe gudel era ge. Gyetvay
als stated hs tce u res lved bject st the PSIthat “[tlhe u ds

v lved there rt gc duct rwhchMr Gyetvay wasc v cted ca

ly v lvethe u ds theO tkacc u twhchwas ttmelyre rted.”
But these bject s were drected t ward the d str ct ¢ urt’s ult mate clu-
s Felcs u ds ts§2S1.3 calculat , tthedstrctc urt’s aluret
make actual d gs. Wherea artydd t bjectt thedstrctc urt's“al- q
uret ex la why”certa ¢ duct ual edasreleva tc duct, urrevew

that ssue s r la err r ly. Siegelman, 786 F.3d at 1330.
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sa d ai ad” ard vid nc a rial,”andi fo nd a
vid nc s ppor d  “fac alass rions”in PSI“y  pr-
pond ranc of vid nc a a minimum.”

Bcas iisclar o swa vid nc disric co r r -
lid ponin calc laingissn nc, dis ric co r did no

plainly rr vy failing o provid an xplici r 1 van -cond ¢ xpla-
na ion. See Siegelman, 786 E3d a 1331; Bradley, 644 FE3d a 1293
(finding “no rror, mw 1 ssplain rror,in  dis ric co r s fail-
r omak sp cificfac alfindings” ca s w co Id“ asilyd -
rmin onw ic vid nc corrlidadw rqir no -

ingmor ). T r for ,r v rsalisno warran don is asis.

T nx q sionisw r Gy vay’sr por ing fail r s

w n 2005 and 2013 wr ,infac,r 1l van cond ¢ s ¢ a
$93.4 millions o 1d av nadd d o val of f nds,
incr asing Gy vay’s as off ns 1v1l 030. Gy vayarg s a
PSI and disric cor wr wrong o consid r is arli r

n im dy filings and is fail r o disclos F licisacco n from
2008 02013 asr |l van cond c forp rpos sof o n 13, w ic
c arg dGy vaywi fail r ofil anacc ra 2014 FBAR. Gy -
vay’s 2014 FBAR did disclos F licisacco n. Uponr vi w, w
dono ink dis ric co r cl arly rr din adop ing PSI’s

“r1van cond ¢”d rmina ion.

Asd find y Sn ncing G id lin s, r | van cond ¢
incl ds, “wi rspc o offnss of a c arac r for w ic
§3D1.2(d) wo 1dr q ir gro ping of mdipl co ns,” “all acs

and omissions... a w r par of sameco rs of cond ¢ or b
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c mmo scheme r la as the ffe se c vct w0
§ 1B1.3 a) 2). The PSI cludesasect ex la  gwhy Gyetvay’s(
“u tmely 2008-2013 FBARs are releva tc¢ duct rthe [c] urt’s
c sderat .” ThePSIdetermi ed that Gyetvay’s “earl er w1l ul
alurest file FBARs [were]a r ratereleva tc duct” u der
b ththe resme t ed theSe te ¢ gGudel es. O the e
ha d, the PSI determi ed that “[tlhec ut ¢ vct a dthe
earler alurest dscl se were art ac mmo scheme r la
gve thec mm vctm the De artme t  Treasury) a d the
c mmo ur se the ffe se ¢ ceal g reg ba k ac-
c uts)” O the ther,thec duct r ve#. C u t13a dGyet-
vay's r rre rt g alures“wereals art thesamec urse

¢ duct,” s ce Gyetvay “c sste tly aledt dscl se hs Swss (

10The ¢ mme tary test the Gudel esstatethat e ses rm the same
curse ¢ duct” theyaresu ce tlyc ected rrelatedt each ther
ast warra tthec clus thattheyare art as glee s de, s ree, r

g gseres e ses.” § 1B1.3 a)2) cmt. .5B) ). The c mme tary

tesaddthat e sesca als rmthesamescheme r la theyare “sub-
sta tallyc ectedt each therbyatleast ec mmo act r,suchasc m-
mo vctms,c mmo acc mgces,c mmo ur se, rsmiarmalus -
era d.” Id.atcmt. .5 B) ). Further, “[tlhe ature the e sesmay[ ]be
areleva tc sderat ,"suchthat“adee da t's aluret letaxretur s
threec secutveyearsa r ratelyw uldbec sderedas art thesame
c urse ¢ ductbecause such retur sare lyrequred atyearly tervals.”
Id.atcmt. .5B) ). Butwed t“de er”t thec mme tary ra lcat

tes here because we d t dthetext §1Bl1.3a)2)t be “ge u ely
amb gu us.” See United States v. Dupree, 57 F.4th 1269, 1274 11th Cr. 2023) (
e ba ¢).
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bank accoun s,” and “[ Jisacionsar b s s nason con inuin

a mp o id s accoun s.”

Wecanno say  disric cour cl arly rr dinadopin is
d rminaion. T  ovrmmea inroduc d vid nc a Gy -
vay n v r fil d FBARs or cal ndar y ars 2005-2007 and ail d o
im ly fil FBARs or cal ndary ars 2008-2013. T  ov rnm e
alsopr sn d vid nc a Gy vaydidno imdyfil income ax
r urns b w n 2005 and 2014. Gy vay’s couns l acc p d, in
closin , a Gy vays“ urnsw r la -fil d,” and Gy vay now
admis a  “didno fil imdy axr urnsorFBARs rom 2008
0 2013.” Addi ionally, jury ard rom Al xKni ,on o
Gy vaysaccounans,w oa s d a isfirmadvis d Gy vay
in 2010 “o  is obli aion o fil [FBAR] orms or pas y ars, bu
[Gy vay] dismiss d our r commenda ion and did no fil suc
orms ory ars prior 02010.” Kni also sifid a Gy vay
oldKni ’sfirm a adonlyon or i nbankaccoun wi
a balanc ov r $10,000, w ic Gy vay now acknowl d s was
als ,as is “F licisaccoun w n undisclos dunil 2014 FBAR.”
T is vid nc indica s a Gy vay conc al d millions o dollars
rom IRS ory arsa a ime T  vidnc prsn da rial
us suppor s—a | as by a pr pond ranc —t a Gy vaysr -
por in ailur s rom 2005 02013 w r subs aniallyconn ¢ d o
isr porin ailur in 2014 rou a common vicim (  US.

D par men o Tr asury)and a common cours o conduc .

T  vid nc also suppor s findin a Gy vay’sr -

porin ailur s romb or 2014 adacommonpurpos wi is g
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aluret re rttheO tk accut hs2014FBAR:t ¢ ceal
ta ablemoey Swssba kacc u ts. The g ver me tsh wed, x
r sta ce,thata ter Gyetvaycl sedhsacc u tsatC utts(wh ch
were deemed by C uttst be” tta ¢ mpda t"),he e ed ew
acc u ts at Hy swss, ths tme Ist g hs the -w e, Nadezda
Gavr]l va—a Russa ctze —as the be efical w er the
O tk a dFelcsacc u ts. Gavrl va testfied at tr al that she
layed r le thefi a ces theh useh 1d, a d that she had
“deal gswthay reg ba kacc u tsatall.” She urther
test fied that she “dd 'tk w” thatshe waslstedasa w er
re g ba kacc u ts. D uglas Miler, wh w rked w th Gyetvay
at Pr ceWaterh useC  ers, test fiedthat, Russa,the r cessby
whch vest rs “ w ther shares thr ugh ¢ m cated struc-
tures,” clud gbyassg g “be efical w ersh ”t thers, s
carred ut  artt “dsguse” assets. Based urrevew ths
evde cea d therevde ce the rec rd, we d t th k the
c urtclearlyerred fi d gthatthe PSI'sreleva t-c duct deter-
miat  was adequately sh w by a re dera ce the ev-

de ce.

Gyetvay sststhaths®“ r r alurest file FBARs” are t
releva tc ductbecause h s 2014 FBAR, “u lke r r il gs,
[1d scl sedthe Fel csacc u t.” Butthe quest s whether Gyet-
vays r r  -dscl sure reg acc u ts, artcularly 2013,
sreleva tt hs -dscl sure theO tk accut 2014—

a dtheevde cesu rtsthatfi d gbya re  dera ce. We
wll tfi dclearerr ru lesswearele tw ththedefi tea dfirm
¢ vct thatam stake hasbee made. United States v. White, 335 x
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F.3d 1314, 1319 (11 ir. 2003). We usconcud a dis ric
cour didno ¢ ary rrin r aing Gy vay’s pr -2014 r por ing 1
aiur sasr van conduc b caus i “ispausib in ig o
rcordviwdinis nir y° a Gy vays aiur or por or-
ignaccoun sb w n 2005 and 2013 and is aiur or por
Opo ikiaccoun on is2014 FBARw r par o sam ecommon
sc mepan,orcours o conduc . See Siegelman, 786 F3da 1333
(ci ing Anderson v. City of Bessemer City, 470 U.S. 564, 574 (1985)).

2. Vauaiono Unr por d Accoun s

Gy vay argu s a, “apar rom w r F icis ac-
coun svau s oud av b nconsid rda a, dis ric cour
ai d oconsid r  accoun s prop rvauaion.” Gy vays -
oryis a dis ric cour ov rvau d undsin  F icis ac-
coun b caus F icis accoun con ain d Nova k s ock, and,
according o Gy vay,Nova ks ockis “no v ry iquid.” Gy vay,

r or ,urg sus ovaca issn nc b caus dis ric cour

ai d ocacua s ock’s airmark wvau .

T disric cour did no ¢ ary rrin adop ing PSI’s
va ua ion o F icisaccoun b caus gov rnm e suppor d
iscacuaionwi “r iab andsp cific vid nc .” United States v.
Sepulveda, 115 F.3d 882, 890 (11 ir. 1997). Und r § 2B1.1(b)(1),
“I'] disric cour isp rmi d obas is ossd rminaion on
ac ua findingsd riv d rom, ‘amongo r ings, vid nc  ard
during ria, undispu d sa me s in PSI, or vid nc pr -
s n d during s n ncing aring.”” Bradley, 644 F.3d a 1290
(quo ing United States v. Polar, 369 F.3d 1248, 1255 (11 ir. 2004)). 1
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“Thedstrctc urt eeds lyt makeareas ableestmate the
1 ssamaix t” United States v. Medina, 485 F3d 1291, 1304 (11th C r
2007)

Here, the PSI der ved ts calculat the c mb ed values
theO tk a dFelcsacc u tsus gIRS Age tRa aha ’scal-
culat s Age t Ra aha testfied a d ex la ed that she ¢ -
ducted her a alyss by revew g Gyetvay’s ba k stateme ts a d
add g u all the assets Age t Ra aha walked thr ugh her
“grah thea wualhghbala ce the O tk a dFelcsac-
c u ts” w ththejury She urther test fied that the h ghest figure—
r 2013—was $93,412,774 Gyetvay hmsel came u w th the
same figure  h s late-filed 2013 FBAR I lght thsevde ce
a dtestmo y,weca tsay thatthed strctc urtclearly erred
ad t g the PSI’s valuat the Fel ¢ s acc u t, because “the
umbers a d the calculat s themselves were suffice tly s e-
c fic,” a d “there s dcat  that t wasu rel able ” Bradley,
644F3dat 1292 Gyetvayhas tsubmited r  thattheg ver -
me t’s “averages, est mates, r results are s wldly accurate as
t beu reas able” Id A d“ etherths[C] urt rthe Gu de-
1 es sstthatdstrctc urtscalculatetheamar t 1 sswthut-
maot recs ;the Gudel esmerely requre the dstrctc urtt
reach areas able estmate thel ssamar t” Id at 1290 The
evde ceattrala dthe PSI'sar thmet c were suffice tly reas a-

ble thscase


mailto:���=����9��:��.��������.������������@���������������
mailto:��>��.!�����������������������������������������������9�@����@������������F����!��G�H�)�'�I&�J.�
mailto:��������:������6.�@78�=��9���������������0����������������.����������������������
mailto:�����1�>��:C@�������D���.������.>�3����1A����09E�<�;�����8��:�������������@9�������

USCA11 Case 2 -1 254 Document 52-1 Date Riled 08/04/2025 Page 500of5 d

50 d Opinion o our d 23-13254

3. Rsiuion

Finally, Gy vayargu s a isric cour cl arly rr in d
or ring im o pay $4,021,074inr siuion o  IRS. Wer vi w
denovo lgaliyo arsiuionor r,wi w rvi wa acual
fin ingr gar ing  sp cificamoun o r siuion orcl ar rror.
United States v. Huff, 609 E3 1240, 1247 (11 ir. 2010).

T Man aory Vicims R siuion Ac ( “MVRA”) r -
quir s r siuion or an “off ns agains prop ry”~ 18 US.

§ 3663A(c)(1)(A)(ii). Foranoff ns oqualiyun r isprovision,

“Iplropry...mus srv as objc o off ns , no simply
acolla ral compon n.” United States v. Collins, 854 E3 1324, 1331
(11 ir. 2017). T isinclu ssiuvaionsw r a n an “in-

ns o amag ano rspropry or“s ks o riv anunlaw-
ulbn i romano r’spropryoro rwis priv ap rson
o isprop ry” Id. riminalcon uc o sno au oma ically qual-
iyasanoff ns agains prop ry “sol lyb caus i r sul sin prop-
ry amag orb caus somen suff rsalossa somepoin ur-
ingis x cuion.” Id. a 1331-32. Whna isric cour or rs
r siuion,i “mus xplainisfin ingswi suffici n clariy o n-
abl iscour oa qua lyprormis unciononapp lla r -
vi w.” Huff, 609 E3 a 1248; see also 18 US. .§ 3664( ) (Any is-

pu as o prop ramoun or yp o r siuions allb r solv

by cour by pr pon ranc o vi nc.”).
Gy vay wasconvic o oun 120 sup rs ing in-
icmen, w ic ¢ arg im wi  will ully making als sa -

mea son isIRSSr amlin Proc ur sc rificaion,in violaion d
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18 US.C.§§ 1001 a d2. Acc rd gt thePS,thsc wvct
requred ma dat ry resttut  “because Gyetvay’s alse state- I
me tsresulted hmav d g ther e altes, t tal g$2,813,382,
exclud g terest.” Add g terest thesum $1,207,692t the
u derly gl ssamaa t,thePS r vdedat talresttut figure

$4,021,074. Gyetvay bjectedt b ththe legalbass rrest tu-
t a dtheamar t mp sed, argu g thatthe MVRA “d es t
a ly...becausethec vct Cu tTwelve s ta ° ffe se
aga st r erty”” With utex la at ,thedstrctc urtad ted
the PS ’s figure a d rdered Gyetvay t ay $4,021,074  rest tu-
t t the RS.

O a eal, Gyetvay aga arguesthathsc vct u der
Cutl2z““a tsu rtresttut ~ because the dstrct c urt
ever u dthatthatc vct wasa ffe seaga st r erty
He adds that the d str ct ¢ urt ever made fi d gs that he “ha[d]
theg al caus g r ertyl ss”"t theg ver me t, rthatthe
r ertyl sswasa yth g thertha c llateral r cde tal

We agree w th Gyetvay  ths t: Thedstrctc urt r -
vded ex la at rtheresttut ama tbe g $4,021,074.
Th s C urthasheld thatad str ct ¢ urt must makeresttut fi d-

gswthe wughclartyt substa tatea ellate rev ew. Huff, 609
E3d at 1248; see also United States v. Singleton, 649 F.3d 1212, 1222
(11th Cr. 2011) (“T e ablemea gula ellate revew, adstrct
¢ urt’s calculat resttut mustbesu rtedbys ecfic ac-
tual i d gs.”). Here, the dstrctc urtdd t rvdeas gle

actual i d gt su rt tsresttut  figure, much less address I
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Gy vay'sobj cionand xplain y oun 12coun sasan off ns

agains prop ry, asoppos d oanoff ns “ i onlyincid nal w
prop r yloss.” Collins, 854 F3d a 1332.

[ may 1b ru a obj c o Gy vaysoff ns o
making als sa meson isSr amlin d Proc dur s c r ifica-
ion, in viola iono § 1001, as oin n ionallyd priv IRS o
prop ryin ormo axdollars,as  gov rnme posis. Bu

dis ric cour did no mak a finding, nor do s gov rn-
me sayi did. B caus dis ric cour gav usno ac ual find-
ings oconsid ron qu siono w rprop rys rv das
“obj ¢ o off ns ”in oun 12, see id. a 1331, “[ ] only
cours op n ous...is ovaca [r siuion]ord randr mand

cas or  disric cour ocorr ¢ isov rsig ,” United States
v. Maurya, 25 F4 829, 837 (11 ir. 2022); see also Huff, 609 E3d
a 1248-49 (vacaing r siuionord randr manding ora lim-
i dr s n ncingon  sol issu o amoun o r siuionb -
caus dis ric cour “did no mak sp cific ac ual findings o

vic ims’ ac ualloss s,asr quir dby §36647).1t Accordingly,

vaca rsiuiona ardandr mandon isissu .

"Inanoic o suppl menalau oriy, Gy vayargu s a United States v.

Schwarzbaum, 114 F.4 1319 (11 ir. 2024)s 0 s a r siuionim-

pos din iscas asimprop rlypuniiv ra r anprop rlyr madlial. In

Schwarzbaum, ld a“ FBARpnalyisa in subjc o Eig

Amexddmen 'sExc ssiv Fin s laus .” 114F4 a 1334. Ho v r, civil
FBARDp nal yisno a issu in iscas ,so d clin o x ndSchwarzbaum’s w
olding r .
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III. CONCLUSION

F rthe reg greas s we affirm Gyetvay'sc vct s

C u ts12a d 13 reverse Gyetvaysc vct s C u ts10

a d 11 vacate hsse te ce a drema dt thedstrctc urt r

rese te ¢ g Addt ally we vacate the rest tut rdera dd-

rect the dstrct c urtt rec sder the ssue  resttut ac-
c rda cewthths

AFFIRMED IN PART; REVERSED IN PART; VACATED
AND REMANDED IN PART.
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