
UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF ILLINOIS

UNITED STATES OF AMERICA, 

Plaintiff, 

V. 

SOUTH WATER MARKET CREDIT 
ASSOCIATION, 

Defendant. 

) 
. ) 

) 
) 
l 
) 

Civil Action No. 

March 1, 1984 Filed: 

COMPETITIVE IMPACT STATEMENT 

Pu r s u a n t t o S e c t i on 2 ( b ) o f t he A n t i l r u s t P r o c e d u r es a nd 

Penalties Act, 15 u.s.c. § 16(b), the United States files this 

Competitive Impact Statement, relatinq to the proposed Final 

Judgment submitted for entry in this case. 

I. 

Nature and Purpose of the Pr oceeding 

On March 1, 1984, the United States filed a civil antitrust 

suit alleging that the South Water Market Credit Association 

( the "Association") and its predecessor, the Chicago Produce 

Trade and Credit Association, participated in a conspiracy to 

fix credit terms in the sale of produce I rom 1902 until the 

date of filing of the complaint. 

Illinois corporation doing business in Chicago Illinois. It 

is an organization with approximately 25 members, most of which 

are independent wholesale produce firms doing business in the 

terminal market on south Water Market Street in Chicago. 



The complaint alleges that the Associationion and 

co-conspirators agreed to fix credit t erms employed in the sale 

of produce in violation of Section 1 of the Sherman Act 

(15 u.s.c. § 1). The complaint asks the Court to: (1) find 

that the defendant violated the Sherman Act; (2) enjoin the 

defendant from continuing or renewinq the conspiracy; and (3) 

require that not ices be sent to Associat ion members informinr,l 

them of entry of the judgment. 

On the same day the complaint was fi led, the parties filed 

a proposed Final Judgment, Stipulation and this Competitive 

Impact Statement. Under the Stipulation the proposed Final 

Judgment may be entered after Compliance with the Antitrust 

Procedures and Penalties Act. Entry of the proposed Final 

Judgment will terminate the action The Court will retain 

jurisdiction to interpret, modify or enforce compliance with 

the provisions of the proposed Final Judgment. 

II. 

P r a c t i c e s a n d E v e n t s G 1 v i n g R i s e 
to the Alleged Violat ion 

Association members are independent produce distributors. 

The Association disseminates credit information and lists of 

deliquent customers to its members weekly The Association's 

p r e d e c e s so r , t h e Ch 1 cag o P r o du c f! T r a d e a n d c r e d i t As soc i a t i on , 

was formed in 19U2. The predecessor org anization's statement 

of purpose included several objects, including the regulation 
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of credits and collection of debts. T Iha t g o a 1 i s s t i l l 

considered to be one of the pr imary purposes of the 

Association. 

The Association's current rules were adopted in 1941 and 

include several provisions dealing with members' credit 

practices. The rules state that (ll with specified exceptions, 

customers of members must pay their bills by Thursday of the 

week following the sale; (2) members are to report to the 

Association customers who do not pay on time; (3)the 

Association will circulate a list of deliquent accounts to all 

members; (4) no member can extend credit to a deliquent 

account; and (5) new customers are to file a tinancial 

statement with the Association, which wi 11 investigate the 

customer before members extend it credit. The form financial 

statement states that bills are due on a specified day of the 

week following the sale and that del inquent accounts will not 

be given credit by members. Essentially the same rules are 

printed on the form cover sheet for the weekly list of 

delinquent accounts. Thus each week the members are reminded 

of the Association's credit restrict ions. 

In December 1982 the Antitrust Division opened an 

investigation to determine whether the Associat ion was 

violating or had violated the Sherman Act. The basis for the 

investigation was a newsclipping which described the 
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Association and stated that its bylaws fixed the term of credit 

offered by its members and that it circulated a "blacklist" 

identifying those who did not pay on time. The investigation 

revealed, as the complaint alleges that the defendant and 

co-conspirators had agreed to fix and maintain credit terms 

employed in the sale of produce. 

I II. 

Explanation of the Proposed Final Judgment 

The United States and the defendant have stipulated that 

the proposed Final Judgment may be entered by the Court at any 

time after compliance with the Antitrust Procedures and 

Pen a lt i es Act . The pr op o s e d F ina l J u d g mentt does not cons t i t u t e 

an admission by any party as to any issue of law or fact. 

Under the provisions of the Antitrust Procedures and Penalties 

Ac t , en t r y o f t he p r opoo s e d F i n al Jud q 1n e n t i s con d i t ion e d upon a 

dett e r mi n a t i on by t he C o u r t t ha t t he p r o p o s e d J u d gmen t i s i n t he 

public interest. 

The proposed Final Judgment cont a ins two principal forms of 

relief. First, the defendant is enjoined from repeating the 

be h av i o r t ha t cons t i t u t e d t he con s p i r a c y . s e con d , t he p r opos e d 

Judgment places an affirmative obligat ion on the defendant to 

pr o v i de n o t i c e of t h i s a c t i on t o p e r s on s a f f e c t e d by t he 

Association's credit rules. 
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A. ProhibiteJ Conduct 

Section IV ot the proposed Judgment enjoins certain 

Section lV(a) enjoins all agreements 

on the time for which members extend credit. This was the 

heart of the alleged violation. S e c t i on I I V ( b ) b a n s a g r e e me n t s 

to withhold credit from any person. Th i s p r oh i b i t s t h e a 11 e g e d 

ancillary agreements to withhold credit from delinquent and 

unapproved accounts. Finally, Section IV(c) enjoins agreements 

r e J a r d i n g t h e a mo u n t o r a n y o t h e r t e r m o f c r e d 1 t t h a t me mb er r :; 

grant. T h i s c o v e r s a g r e e m e n t s o n do l l a r l 1 m1 t s , i n t e r e s t 

charges, or any other term of credit. 

Section V enjoins use of forms and form letters that 

contain any reference to b1 l ls bein g due within a specified 

number of days, or on any day of the week. A s i n d i cat e d a bo ve , 

the Association has employed several forms of this nature. 

This prohibition is meant to bring the impropriety of 

Association use of such forms to the attention of Association 

o f f i c i a l s a n d t o e n s u r e t ha t s u c h f o r m s w 1 1 l n o t be u s e d i n th e 

future. 

se c t ion V I co n f i r ms t h a l the p r op os e d J u d gme n t d o e s no t 

interfere with the legitimate funct- ions of the Association. I_ 

s tat es th a t t he As soc i at i on c a n c 1 r cu l a l e c red i t i n f or mat 1 o n 

a n d t. ha t i t can con d u c t i t s b us i n e s s i n a n y o t h e r r ea son a b l e , 

lawful, commercial fashion. 



B • Af f i rm a t i V e Oh li gati ons of t h e d e f end an \: 

Section VII requires that notice of the Judgment be sent: to 

me mbe r s . The no t i c e , at t a c he d a s a n e x h i b i t t o t he p r opo s e d 

Judgment, spells out the rights and obligations of members and 

the Association so that all know what is allowable behavior. 

The notice refers to the perishable Aqricultural 

Commodities Act of 1930, 7 U.S.C. §§ 499 (a) -(s). That Act 

requires, inter alia, that dealers must pay promptly for fresh 

fruits and vegetahles. 7 u.s.c. § 499(b)(4). United States 

Department of Agriculture rules provide that prompt payment 

within the meaning of the Act is payment within any agreed-upon 

time period or, in the absence of agreement, payment within ten 

days. 7 C • F • R • § 4 6 • 2 ( a a ) . The p r opose d Judgment does not 

interfere with this scheme 

Section VII B requires that the Association, within JO days 

of entry of the Judgment and annual Jy for three years, notify 

its officers, managers, and certain employees of the 

obligations imposed on each of them by tt1e proposed Judgment. 

Section VII C requires the Association to provide a copy of the 

proposed J·udgment to anyone who request g one and pays a 

reasonable copying fee. S e c t i o n VII I D r e 1qu i r e s t h e As s o c i a t i o n 

f o r t h r e e ye a r s t o r e po r t t o t he U n i t e d S t a t e s a c t i on s t a k e n t o 

ensure compliance with the proposed Judgment and tu provide a 

6 



copy of any new rule or bylaw. T h u s; , t h e Un i t e d S t a t e s wii l J 

receive reports which will allow it t o police compliance with 

the notice provisions. 

Finally, under Section VIII of the proposed Final Judgment, 

the Justice Department will have access upon reasonable 

not ice, to the defendant 's records and personnel to determine 

1ts compliance with the Final Judgment and may require the 

defendant to submit written reports with respect to any of the 

matters contained in the Final Judgment. 

lV. 

Competitive Effect of the Proposed Final Judgment 

The relief encompassed in the Final Judgment is aimed at 

prevent in g any rec u r re n c e of t h e a ct t i v i t i e s des c r i bed i n t he 

complaint, and at educating Associat 1 ion members concerning 

terms interfere with the normal operat ion of competitive forces 

in the marketplace and, accordingly, result in artificially 

determined price levels. 

Entry of the F 1 na 1 Judgment will ensu re t hat each member of 

defendant independently determines its terms and conditions of 

credit in the sale of produce. This assurance is primarily 

pr o v id e d by sect i o n s 1 V a n d v , wh ic h f o r b i d a l l a g r e emen t s 

relating to credit and prohibit tt1e Association from using 

forms which suggest the existence of common credit terms among 

membe r s. In addition, the notice requirements of Section VII 
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will ensure that members wi 11 receive not ices informing them 

that any Association member is free to offer whatever credit 

terms it chooses. This should stimulate competition in credit 

terms and allow the level of credit in the market to reach its 

competitive equilibrium. 

V. 

Remedies Available to Potential 
Pc i vat e Lit i gant s 

Section 4 of the Clayton Act, 15 U.S.C. § 15, provides that 

any person who has been injured as a result of conduct 

prohibited by the antitrust laws may bring suit in federal 

court to recover three times the damages such person has 

suffered, as well as costs and reasonable attorneys fees. 

Entry of the proposed Final Judgment in this proceeding will 

n e i t h e r i mp a i r n o r a s s i s t t h e tbr i n g i w on ,l n y s u c h p r i v a t e 

antitrust' action. Under Section 5(a) of the Clayton Act, 

15 U.S.C. S 16(a), the proposed Judgment has no £_£ima facie 

effect in any private lawsuit that may be brought against the 

defendant. 

V I. • 

Procedures Avai lable for Modification 
of the Proposed Final Judgm,ent 

The proposed F i nal Judgment is sub ject to a st ipu lat ion 

between the United States and the defendant providing that the 

United States may withdraw its consent to the proposed Judgment 
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at any time before it is entered by the Court. The Antitrust 

Procedures and Penalties Act conditions entry upon the Court's 

determination that the proposed Judgment is in the public 

interest. Under section IX of the proposed Final Judgment, the 

Court would retain jurisdiction over this action in order, 

among other things to permit either party to apply for any 

necessary or appropriate modification of the proposed Judgment 

or construction of its provisions. 

The Antitrust Procedures and Penalties Act provides a 

period of at least sixty days preceding the entry of the 

proposed Pinal Judgment within which any person m-sty submit to 

the United States comments regarding the proposed final 

Judgment. The United States will evaluate the comments and 

determine whether it should withdraw its consent The comments 

and the response of the United States to the comments will be 

filed with the Court and published in the Federal Register in 

a c co rd an c e wii t h t h e An t i t r u s t P r o c e d u r e s an d Penn a lt i e s Ac t . 

Written comments should be submitted to: 

Alan L. Marx, Chief 
General Litigation Secti 1 on 
Antitrust Division 
U.S. Department of Justice 
Washington, D.C. 20510 

V I I. • 

Alternatives to the Proposed Final Judgment 

This proceeding does not involve ,1ny unusual or novel 

issues of fact or law which might make litigation a more 

des i r ab l e a 1 t e r n att i v e t ha n entt r y of t he F i n a l ,Judgment • A1 ll 



relief requested in the complaint is included in the proposed

Final Judgment. 

V I I I • 

Determinative Documents

There are no materials or documents that the United States

considered determinative in formulating this proposed Final 

Judgment. Ac c o r d i n g 1 y , n o n e a r e b e i n g f i 1 e d a l on g wi t h t h i s 

Competitive Impact Statement. 

Dated: Respect fully submitted, 

KENNETH L. JOST

ANGELA L. HUGHES

Attorneys for the United States 

United States Department of
Just ice

Ant it r ustDi vision
Washington, D.C. 20530
(202) 724 6468




