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UNITED STATES DISTRICT CCURT

FOR THE SOUTHERN DISTRICT OF NEW YORK

- UNITED STATES OF AMERICA,

Plaintiff, Civil Action No.

ve.

NORHAN M. MORRIS CORPORATION, Entered:
NORMAN M. MORRIS ASSOCIATES, INC.,

OMEGA LOUIS BERANDT ET FRERE S5.A., -

Filed: January 30, 1976

COMPETITIVE IMPACT

CHS TISSCT ET FILS S.A., AND SOCIETE
SUISSE POUR L'INDUSTRIE HORLOGERE
MANAGEMENT SERVICES S.A.

STATEHENT
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Defendants.

7 Pursuant to aocflon 2{b) of the Antitrust Procedu:es
A’and Penalties Act [15 U.s.cC. Sec;lons 16(b)-(h), P.L.
»93-528 (December 21, 1974)], the Unit=d States o£
America hereby files this Competitive Iﬁpact Statement
relating to the proposed-consent judgmeht submiﬁted

for entry in this civil antitrust proceeding.

‘I, Nature and Purpose of the Ptoceeding

The Department of Justice has filed a civil anti-
trust suiﬁ‘against the Swiss producers of Omega
and Tissot watches and their United States distributors
alleging an unlawful combination and conspiracy in
-restraint of trade in violation of Section 1 of the
Sherman Act as amended (15 U.S.C. §1).  Thé cdmplaint

names as defendants, Norman M. Morris Corporation
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aﬁd Norman M. Morris Aésociates, Inc. (Morris), the New York
City based distributors of Omega and Tissot watches, and
Ohega‘Louis Brandt et .Frere S.A. (Omega), CHS Tissot et

Fils S.A. (Tissot) and Society Suisse Pour L'Industrie

Horlogere Management Services S.A. (SSIH Managemant), the

"manufacturers of Omega and Tissot Watches and their

ménagement affiliate {the Manufacturers).
. Thé substantial terms of the cohspiracy.ailegea iﬁ
the co@plaint are that: |

| ~(a) the defendants allocated cusﬁomefs_in the sale
of 0mega and-Tissot watches within.the United States,

with sales to duty free shops going to the Manufacturers

~and sales to all other United States outlets to Morris;

(b) the defendants agreed to and attempted to prevent

the importation of Omega and Tissot watches into the United

-.States by third parties; and

(c) to induce the Manufacturers to work toward

~elimination of importation by third parties into the

United States, Morris agreed not to sell watches outside
of the United States in competition with the Manufacturers
or their foreign distributors. o ‘ e

II. Practices and Events Giving Rise to the Alleged
Violations of the Antitrust Laws

" The watches which are sold in the United States each
year range in type from conventional jewel lever mechanisms

to "non-conventional”™ solid-state, quartz or electronic

. mechanisms and range in price from inexpensive watches

selling at retail from between 10 and 30 dollars to
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Juxury watches, encased in fine jéwelry, which retail
for over 1,000 dollars. |
The United States is thé largest consumer of wafches
in the world and 'is ‘also one of the world's leading
watch producing nations. lHowever,‘for historical,
economic and social reasons thebpeople of the United
States presently purchase and own more Swiss watches than
American watches. In 1972, of the total number of |
Qatches sold in the United States, only 33% were'

manufactured in this country, while 55% were manufactured

in Switzeriand. Switzerland is both the worla's

‘largest manufacturer and the world's largest exporter

" of watches, traditionally exporting over 95% of

its watch production.

- Of the vast guantities of Swiss watches imported
into'the United States each year, (over 14 millicn
units in 1972) é significant number bear the trade-
ﬁarks Omega and Tissot’and are manufactured by these
defendants. COCmega and Tissot ére two cf the manufacturiﬁg
arms of the large Swiss holding company Societe Suisse
Pour L'Industrie Herologere S.A. (SSIH). The third Swiss

defendant SSIH Management provides managament services

-for several manufacturing subsidiaries of SSIH including

"o

Omega and Tissot.
Omega and Tissot watches are currently sold on a worldwide
basis through a network of exclusive distributors each

assigned to a specific territory. Morris is the exclusive
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distributor of Omega and Tissot watches, movements

‘and - parts in the United States. Even before incorporation

i
:

in 1946 Morris was the exclusive distributor in

the United States for Omega watches. The relationship
was formalized in exclusiye distfibution agreements
(ﬁgreements) executed in New York in 1973. It is
fhese Agreements and conduct téken in accordance

with them thét make up the conspiracy in restraint
Vof trade alleged in the Government's complaint.

Pursuant to the Agreements the Manufacturers

sell Omega and Tissot watches to Morris."The'parties

I then agreed that Morris would resell the watches only

ﬁithin the exclusive territory of the United States

but that even within this territory thelvirgin Islands
and duty free shops would be allécated to the Hanu- -
facturers. InAexchange for'this céncession Morris

feceives a mcnetary payment. -The Agreements

‘further provide that all parties will work toward

Aan elimination of the importation of Cmega and Tissot
products by third parties and that to aid the Man-
ufacturers in their worldwide distribution networ?
Morris agreed to refrain from selling Omega and Tissot
Qproducts outside of its exclusive territory, cr for
distribution outsidevsuch exclusive territory, 1in
competition with Omega and Tissot watches so0ld in
other parts of the world.

The Government contends that in order to carry

out the above contractual provisions, both Morris
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and the Manufacturers took sffirmative steps to
prevent importation of Omega and Tissot watches

. into the United States by parties other than Morris.

‘;The Department of Justice &lso would have been prepared

to prove‘that the defendants harassed both third

‘party importers of Omega and Tissot watches‘and

tbose retail dealers who‘buy from such thitd’parties.'
Furthermoré, the Department ‘contends that the defendants
have conspired to trace and restrict the third parties'
sources of supply in Europe. Finally, the Government
would have.beén prepared to introduce evidence at

trial to show that for several years Omega and Tissot
Watches were sold at retail in United States markets
at prices significantly in excess of retail prices

in certain Buropean.mérkets, even aésdming'United

States import duty is added in.

I1I. The Proposed Reliefr

The proposed consent judgment provides a number

~N

of measures to dissipate the anticompetitive effects

of the conspiracy.” The significant zand material
. - e
provisions of the consent judgment are outlined below:

(A) The decree would prohibit the defendants

- from allocating or dividing markets or customers.

vThis provision 1is intended to help restore the
operation of free market forceg to the Virgin Islands
and to Sther United States duty freé shops by once
again allowing MHerris and other‘resale distributors

to compete with the Manufacture:s.for these markets.

. (B) The decree would also prohibit the defendants
 £rom agreeing to limit or rest;ict exports or imports

of Omega
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or.fissot‘watcucs. It is anticipated thac this’
provision will permit greater compctitiod in the
sale of Omega and Tissot watches in -the United States
'because such watches may be imported by parties
dther than Morris. This provision would also allow
ﬁorris freely to export Omega and Tissot watches
from the United States to foreigﬁ markets,

(C) The pfoposed judgment would prohibit any
of the defenaants from attempting, by threats or
coercicn, eithervto cut off the supplies of Omega
and Tissot watches from third par;ies attempting
to compete with Morris or to discourage any retailer
from purchasing Omega or Tissot watches from third
parties attempting to compete with Mo;ris.
| (D) The decree would prohibit‘the Manufactureré

N\
from assigning their Omega or Tissot trademarks
—

e

to a persbn or company in the United States for
the purpose of preventing thzs importation of Omega

or Tissot watches into the United States. Under
regulations issued pursuant to the Tariff Act of

1930, 19 U.S.C. §1526 an independent owner of a
t:ademark may record his mark registered ﬁnder the
Trademark Act, 15 U.S.C. §1505 et seq. with‘the
Secretary cf the Tréasury and cléim érotection against
. the importation by unrelated third parties of foreign
merchandise bearing the trademark. By assigning

its trademark to Morris the Manufacturers might

have improperly prevehted any imporﬁs into the United

States.
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- nphe Tariff Act, 19 U;SQC. § 1526, provides that it
shall be unlawful to import into the United States mérchandise
nf foreign manufacture bearing a trademark owned by a
United States citizen, association or corporation if the
| ttadématk is properly registered with the Secretary of
the Treasury. In the past this provision has been used
by some foreign manufacturers to maintain an exclusive
'. distribution sysﬁem for their products iﬁ the United

States market by assigning the tradema;k to a United States
liéitizen or corporation whb, in turn, registers the trademark
for the purpose of preventing the competitive importation
of products bearing those trademarks. Suchra practice

has been held to violate the antitrust laws. Sze United States

I—

v. Guerlain, Inc., 155 F. Supp 77 (S.D.N.Y. 1957),

judgment vacated and remanded on Government's motion sub nom.

Guerlain, Ihc. v. United States, 358 U.5. 915 (1958),

gomplaint dismissed, 172 F. Supp. 1455 (S.D.N.Y. 1958).

The judgment would prohibit trademark assignments in all-
cases except in connection with a bona fide sale by the
Manufacturers of the assets and business associated witn
- their Omega and Tissot trademarks. Such a sale would be
governed by general law.

- (E) The proposed judgment would alsc pﬁohibit defendants
from refusing to honor guarantees given by any defendent
on Omega and Tissot watches. The provision is directed
toward preventing conduct which might perpetuate thébprohibited
activities and discourage imports of Omega and Tissot

watches,
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(F) rinally, the decrec would require the Hanufacto: o

- to make a significant number of Omega anad Tissot watches,

which conform to United States Customs labeling requiremonts,
available through Omega's and Tissot's foreign channels
of distribution so that such watches may be purchased

abroad by those parties who may wish to import them

into the United States in competition with Morris.

~ The labeling requirements of the United States Customs

Bureau make this provision appropriate. Because these

regulations currently reguire that specified information

"be inscribed on a watch before it may be imported into

the United States, information more extensive than is
required in foreign markets, the Omega and Tissot factories

operate a separate assembly line for watches which will

"be so0ld to Morris and only these watches are inscribed

in accordance with United States Customs requirements.
Parties which purchase Omega and Tissot watches abroad
would be prohibited from importing into the United States

such watches until they were labeled correctly. This provision

would allow such third parties to purchase abroad, on

the same terms and conditions as Morris, Omega and Tissot

watches marked correctly for the United States market.

Otherwise, third parties might be excluded or hindered
from selling watches competitively into the United States.
For the purpose of determining compliance with the

proposed judgment, provisions are included requiring

‘Morris to make its books, records, and personnel

-

available and to submit orogress reports on steps

taken to comply with the final judgmesnt to represent-

atives of the Department of Justice. These same

4o

ro~- -

visions are applicable to the defendant Manufacturers



'Iocated in Switzerland except when such action is
Prohibiﬁed by Swiss iéw. |

In evaluating the anticipaﬁed effects on com-
petition of the proposed relief, it is intended |
that the above requirements'not'only put an endz
to the'énticompetitive restrictions and practicés set
forth above, but also have the result of increasing
inirabténd coméetition within the Omega and Tissot
producf lines both within thevUnited States and in ﬁnited
- States foreign coémerce. Under these provisions |
third parties would noQ be free.ﬁo import Omega
and Tissot watches and offer them for resale in
the United States in competition with Morris. Further-
more, Morris would be free to compete with the Manufacturers
‘and other Omegé distributors not only in the Virgin
Islands and duty free shops but also énywhere througnout

}' thé world. ' . _f'; .

IV. Remedies Available to Potential Privagg

" Plaintiffs e et S
Any potential private plaintiffs Qho might nave
been damaged by the alleged violaéions will retain
the same right to sue for monetary damages and any
other legal and egquitable remedies that they would
have had were the proposed consent decree not entered.
prever, pursuant to Section 5 (a) of-the Clayton Act
(15 U.S.C. Secticn 15 (a)), as amended, thig juagment

may not be used as prima facie evidence in private

litigation. | .
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T V. ProcgéUres hvailable for Modification of

- the Proposed Cons<nt Judgment

| The proposed consent judgmeht is subjecé to a‘
stipulation by and between the United States and
i.the consenting defendants, which provides that the
VUnited‘States may withdraw its consent to the
- proposed judgment at anyAtime until .the Court has.r
found that ehtry of the proposed judgment ié in
~ the public interest., By its terms, the proposed
'vconsent judgment provides for the Couft's retention
‘of jurisdiction of this action in order, amonq bther
: ,fbteasons, to permit either of the parties theresto to
épply to the Court for éuch orderg as may be necéssary
or appropriate for the modificationAof the finaL
judgmént.
‘ Aé provided by Séction'Z(b) of thé ég&iﬁggéErw

Procedures and Penalties Act (15 U.S.C. Section 1l6(b)), .

anf persons wishing to comment upon the proposed
judgment may, for a sixty-day period orior to the
effective date of the prooosed judgment, submit

written comments to the United Statés Dapartment éf
Justice, AttenﬁioniJoel Davidow, Chief, PForeign Commerce
Section, Antitrust Division, Washington, D.C. 20530,
which will file with the Court and publish in the -

Federal Register such comments and its response to

them. The Department of Justice will evaluate any
and all such comments and determine whether there
is any reason for withdrawal of its consent to the

proposed judgment,

-e



VvI. Determinative Documents

There are no materials or documents which the
Government considered determinative in formulating this
fproposed consent judgment. Therefore, none is being

tfiled along with this competitive impact statement.

VII. Alternatives to the Propoced Consent

- Judgment Considered by the United

States
With the exception of the relatively minor pro-
:'yiSionS~outlined below, the Department of Justice has
ﬁot—conSidered any significantly different form of reliéf.
‘fthan that thch is proposed in this final judgnment.
The relief propos=sd here is siﬁilar tb the relief which
the Department would have reqﬁested had the case proceedsd
to a ﬁrial ending in a finding of a violation of Section _
l.of tha Sherman Act. '

First, the Department considered a provision.that
wouid have prchibited the assignmenf of the Omega or Tissot
‘trademarks to a United States'person or corporation
 in order to prevent the importation into the United
States of Omega or Tissoﬁ watches pursuant to the Tariff
Act of 1930, 19 U.S.C. § 1526. O}iginally tnis was
brdposed in the form of an absolute prohibitiocn.

However, the Department later modified its position
to allow such an assignment in connection with a bona
fide sale of the assets and business associated with

such a trademark to be, as noted above, goVe:ned

by general law.

11



Y

Second, 2 form of relief considered at one time

‘righ;s under future governing import requlations.

| would have required the defendant Manufacturers

to inscribe on all Omega and Tissot watches produced
for the entire world the markings and designations

téquired by United States Customs. Such a requirement

’would have 1nsured that ootentlal third party 1mporters

have a supoly of watches which COWOlled with Unlted

-States Customs regulatlons available to tnem. flowever,

the provision included in the Proposed Final Judgment,

~which requires the Manufacturers to make Omega and
.Tissot watches available to potential third party

. importers, accomplishes the same result without

creating any undue pburden on the Omega and Tissot

manufacturing and assembly vrocess.

Dated: January 30, 1976
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DOUGLAS k-, :

ROBERT—E. mLLLLA%S

Attornevys,
Department of Justice
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