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MARQUIS.T., SMITH
SHIRLEY 7., JOHNSON
Antitrust DiViSlOH

ULPQLLMIQ‘JML U.L JMSL.LL&

450 Golden Gate Avenue = Ronm 16432
Box 36046

San Francisco, California 94102

Telephones (&15) 556=6300

UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

UNITED STATES OF AMERICA, )

Plaintiff %

Ve % Civj.]. Noo C-70-825

YODER BROTHLRS INC.; YODER Antitrust
BROTHERS OF CALIF@RNIA INC. )
and BGA INTERNATIONAL, INC., Filed: April 20, 1970

Defendants, |

COMPLAINT

The United Statés of America,iplaintiff by its

‘attorneys, acti ng under the direction of the Attorney

General of the United States, brings this eivil action
against the above-named defendants and complains and
alleges as follows:
1T
JURISDICTION AND VENUE

1. This Complaint is filed and this action is in-
stituted under § 4 of the Sherman Act (15 U.S.C. § &) in

order to prevent and restrain the defendants from continu-

ing to violate §§ 1 and 2 of the'said Sherman Act (15
U.S.C, §§ 1 and 2),
2, The defendants transact business and are found

within the Northern.DiStrict of California.

0. 8. GOYIRNMINT PRINTING OFPICE




11

EURR |

13
14
15
16
17
18
19
20
21
22
23

24

31

32

L

k.

Yodéyx-Califo¥nia is a corpordtion organized and existing.. .

IT-
THE DEFENDANTS

3. Yoder Brothers, Inc., hereinafter referred to as
Yoder, is made a defendant herein. Yoder is a corporation
organized and existing under the laws of.the State of Ohio
with its principal office in Barberﬁon, Ohio. Yode¥ is a
commerciqi breéder.and a propagator-distributor as those

térms are used herein. Yoder is a member of defendant BGA

International, Inc.-

4. Yoder Brothers of California, Inc., hereinafﬁer

referred to as Yoder-California, is made a defendant herein. |

under the laws of the State of California with its

principal office in Salinas, California. Yoder-California |

g i@ 'wholly-owned 'subsidiary-of Yoder and is a propagatdbra:i

distributor as that term is defined herein.
5. BGA International, Inc., hereinafter referred to

as BGA, is made a defendant hexein. BGA is a nonprofit..

‘cﬁrpdfatiop organiZed‘énd*existing under the lawsloffthe“”‘

State .of Ohio with its principal office in Akron, Ohio.
I1I '
CO-CONSPIRATORS

6. Various other persons, not made defendants herein,
have participated as co-conspirators with_the“defeﬁdants in
fhe offenses hereinafter charged and have performed écts k
and made statements in furtherance thereof. Said
co-conspirators indlude, but are not limited to, subsid-
iaries of Yoder, distributors of Yoder and Yoder-Californ

breeder members of BGA, and various purchasers of cuttingsf

GPO ; 1966 OF—214-854
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Fcanbir:

IV

DEFINITIONS

7. As used hereiniv 7

‘(a) ""Person" meaﬁolén individual, partner-
ship, corporation, association or other legal
entity; (

(b) “Cuttingé”_means.sections or parts of

" chrysanthemum plants which may be grown into

“business of growing -cut.flowers and potted . ...

mature plants from which blossoms or additional
cuttings are harvested; L e

~(c) "Grower" means a person engaged in the
plants, or either of them, from cuttings;

(d) "Propagator-distributor' means a per-

- son engagedin the business'of.reproducing; brodnngs of

Py

cuttings for the purpose of selling cuttings;

(e) '"™Mutation” includes a bud variation
and a ‘sport and means a,variety'of'chrysanthemﬁm
different from ‘the varietyiof‘chrysanthemum«fromw«w(vr

which it either appeared spontaneously or was

‘ induced to appear by such means as gamma rays;

(£) ‘'Wariety” means a subspecies or class

of chrysanthemums distinguishable from other

subspecies or classes of chrysanthemums by
distinct characteristics, such as color, hue,

shape and size of petal or blossom or any of

- them;

(g) "Finder'" means a person who discovers

a mutation.




1 : : \
9 TRADE AND COMMERCE AND INDUSTRY INVOLVED

3 8. Chrysanthemums are one of the most popular

| 4 ornamentalAplants commercially grown in the Unitéd States.
% ‘ 5 In 1968 some 2,750 commercial growers in'the United States
! 6 sold approximately 132 million blooms féom some 112 miiiidn

ii 7 standard variéty chrysanthemum plants grown by them. 1In

V 8 - "'1968 some' 2,730 commercial growers in the United States sola
w 9 some 30.5 million bunches of blooms from some 126 million
”}v_ .10 v s iUpﬁmpbn‘chrysanthemum‘plants‘grﬁwnﬁby them. In 1968 -some - '

11 1,530 commercial growers in the United States sold some

22 The 33U4Tmillion pots 'of Patted chrysanthemums. fihe itetalis. ;oo

% ;13 wholesale value of said grower sales of blooms (cut flower@%
gﬁw 14 ~ and potted plants in 1968 was approximately 71.8 million _E
i 15 dollars. j i ; Gty o ’iy
:@M%E 16 - 9. ‘There is great-consumer demand for cut floweré:an&;
17 potted plants of new varietieslof chrysanthemums. Such new |

18 .l - yarieties are originated and invented by breeders, generalh{

;t 19 vy ét_hg process of }éro,sgéfpo&..llikrr%\tion@ - . New fva-ri«etie_s) 1BE@ i 0;-;;
20 ' ;

also discovered by finders when mutations appear.

21 Defendant Yoder and two 'other companies are the only com-
il ) _
m&, 22 mercial breeders of chrysanthemums doing business in the
i 23 , : -
| X United States. Yoder is and has been the originator of
i 24 . P ) ° o ° . A '
i | : the vast majority of new varieties for many years.
. 25 .
&?,‘ ' , - 10. Cuttings of new varieties of chrysanthemums are |
i 26 : ' : '
\ ‘reproduced by propagator-distributors for sale to growers. |
L 27 _ ' .
ﬁ@ﬁ" Yoder and the other two commercial breeders of chrysan-
| 28 e
! themums referred to in Paragraph 9, above, are propagator:
29 . ’ .
i distributors as are a few other companies which do no 1
A 30 : o
| : breeding. Each of the three commercial breeders propagate |
Tt 31 _ i
and distribute varieties bred or found by itself and |
© 32 : , : o .
o varieties bred or found by other persons. The cuttings ofuﬁ
HE ' L
i
'} ; ; GPO : 1966 OF —214-854
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HrNewvarieties: acesuit’ fog; b fﬁuﬁﬂmﬁnﬁm 1 percentrof thea totall
. i i i n-

"~“throughodt‘the United States. :

s obher propagator-distributiona ane alac shipped iy then Ha. .

all pfopagator-distributur&, except Yoder, are sold by com-
pany-employed salesmen. Most cuttings propagated by Yoder
/ and its subsidiaries are sold by Yoder and Yoder- Callfornla

~ to independent distributurs wh0~in turn resell to growers

located th%oughdut the United States.
11.
the United States in the fiscal year ending June 30, 19@8

Sales of cuttings by propagator-distributors in
were approximately $11.5 million. 8Sales of Yoder and its
"“subsidiariés’of_said~cuttings'in that year«were~appreximatelw

~$9'ﬁillion or more than 75% of‘thevtotal. ‘Yodér, its sub-

:cammewc%@& breedevsaceounted:fior; i
about 95% of the total sales of propagator-distributors.

~ehrysanthepum-cutting;sales,;anggguch percenﬁage.has'heen
steadily iﬁcre&simg | ﬁ -

it e 2] futtings.areAp&opwgaﬁea bprodquand~%ﬁ&wﬁm®mfoJ i
gldiaries at. 1ocatlons in the States of Ohio, Califarniay-
Pennsylvanla and Flarida,.and sold to purchasers located

-Guttings;pr@pagatﬁérby~f-

'purchasersllocated'in states other th;n the states in
which saxd cuttings are propagated Thus, there is con-
tinuous flow in interstate trade and commerce of substan-
tial quan;itie9<oficuttings from states in which such
cuttings are propagated t@rpurehaQQES’lugated-in other
states. ‘ ‘
13. Eligiblernew varieties of chrysanthemums may be
patented pursuant to the laws oflthe United States by
persons th.invant or originate them or by finders who
‘discover ﬁhem (35 U»Smﬂslﬁg l&l'et.sechy Yoder has not

paténted its new‘varieties. ‘Instead, since about 1958 -
Yoder has requiréd purchasers of cuttings of its allegedly

new varieﬁies to‘sign an'agreementfrestricting use,

GPO : 1966 OF—~214-854

propagatlon and dispositlon of the cuttlngs purchased
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" of chrysanthemums and of other plants. Breeder-members of

the signatory grower to propagate and grow the cuttings fo

GPO : 1966 OF—214-854

‘required them to sign so-called YGA agreéements which

-incorporation of BGAﬂiiBGA“Lsfgp association whose member-

w1 -';\\.V . .o o RN P i :.-:. Fige [ . . - : )
which are acceptéd by BGA dre known and sold as MBGA-- 1.

14. From about 1958 until about 1963 Yoder allowed

only growers to purchase its allegedly new varieties and |

prohibited propagation of the purchased cuttings except forw
the purpose of growing the cuttings for sale as cut flowers
and potted plants. Said agreements also previded'that all?
@ppatione:found on the purchased,cuttingsvor cuttings |
propegated therefrom were the sole property of Yoder and
were to be reported;to Yoder.immediately upon discovery.
EaéhJEignatory grower was Tequired to pay a "royalty" to -
Yoder on cuttings purchased In addition to the purchase -
price of tﬁe‘cuttihgs.; N |

15. In February 1963 Yoder caused the formatiqn and

BGA may list with BGA any asexually reproduced plants

originated by theth. ° Those Varie;ies and mutations thereof

varieties." Of the approximately 300 varieties listed as
BGA.variet%es, all but a few are chrysanthemums.

16. Cettings of BGA varieties are sold only to
persons who sign one of the.three.standardized,Wri;ﬁegﬂﬁgé
agreements. One agreement, the BGA Propagafbr-Distributbr
Contract; permits the signatory propagator-distributor to
propagate the‘cuttings for the purpose of selling cuttings

The second such agreement, the BGA Grower License, permitg

the sole purpose of selling cut flowers or potted plants.

The third agreement, the BGA Grower Agreement, permits. the

signatory grower merely to grow the cuttings. Each such

agreement required the signatory to, pay a ''royalty' on

6
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cuttings purchased at the time of purchase in addition to

- the purchase‘price. Also, each purchaser who signs e BGA
Propagatqr¥Distributor Contract or a BGA Grower License‘is
required to pay a "royalty'" on each curting probagated from
the purchased cuttings. Each of .the three.agreements

: Rrohibits the loaning or giving away of BGA varieties and
cuttings rromvBGA varieties. In addition, each agreement
-}ééu@res the purchaser of cuttings to deliver mutations of

‘BGA varieties found. by them to BGA which has the right to

Tihenreliedse ‘them as new BEA ‘varieties and to sell them-subject ~

to the aforesaid BGA agreements.

'payment'of‘all'”royalties” te- BGA on each BGA variety for

- a period of not more than 15 years. BGA, after deducting
i

o ddptain of.rts &dmmnmstraﬂive ‘eosts and expensesﬂidmstnmbnx

utes net "royalties” collected ‘on each BGA varlety to the -

breeder-member listing said varlety, 1ess any flnder s fee

.ithat may be iftvolved. - Finders. of mutatlonS'from:BGA~<.ni sl

ciyarieties which: dte in: tuzmzlmsred anneW‘BGA varmetlea
receive a fee consisting of one-half the net"royaltles” ‘
collected on said new BGA varieties for a limited period
of not more than three or five years. ,

18. Each member of BGA has a voting strength on -all
questions relating to BGA's operations and affairs
ﬁroportionaterto the amount of net ”royalties“ distributed
to each of them as aforesaid. Since its incorporation
Yoder has annually received in excess of‘SOZ of the
'royalties' distributed through BGA and has controlled or

“has had power to control BGA end its business and

operations.

GPO : 1966 OF—214~854
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'“purchasing~cuttidgs-of BGA varieties. '

19. Two of the three commercial breeders in the'

United States are members of BGA. All three of them, actin
as propagator-distributors, have executed the BGA
PropagatorFDistributor contracts hereinabove described,
All other persons engaged in business as pfopagatorj

dlstrlbutors in the United States have executed the BGA

Propagator -Distributor contracts hereinabove descrlbed In

- excess of 10,000 BGA agreemeﬁts have been executed by."
.pfcpagatorhdistributors and growers as a condition to: -

s PR g et .
AT SRS SRR + 2 4 E au BV R

20. Since about 1958 Yoder has utilized Grower Rights

iawgre@méntshto~su#@lehentu%@A@andeGA~agneémEntﬁqt&n@asim¢@»

‘late 1968 Yoder has also utilized. GRA agreements to supple

ment said BGA agreements. The Grower Rights agreements

é‘umxcﬁ@er muta@ionsu@fJVarieﬁi&ﬁTnOt listed: as“YGAﬁﬂmmiﬁﬁmee

or, after 1963, not listed as BGA varieties; GRA agreements1

cover mutations of varieties not 1lsted_as BGA varieties.

’;fSaidiGrowervRights agreementSZProhibit'ﬁrnpagation&qi,theﬂ
twﬁpﬁEﬂh@SedntuttingelexceptwﬁoﬂmthaipuBEOEegbﬁﬁgrawdngpﬁhﬁwfy

cuttings for sale as cut flowers'and potted plants. -Said
GRA agreements are of three types, the terms -of which are
substantially the same as those of the three BGA agreements
described ie'paragraph 16, above. |
VI
OFFENSES CHARGED

21, Beginning at least as early as 1958 and continu

ing up to and including the date of the filing of this
complaint, defendant Yoder has attempted to monopolize,
‘and has monopoliied the aforesaid interstate trade and

commerce in violation of section 2 of the Sherman Act

(15 U.S.C. § 2), and has combined and cohspired with BGA,

GPO : 1966 QF--214-854
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Yoder-California and co-conspirators entered into contracts
to restrain and monopolize the aforesaid interstate trade
and commerce in violation of sections 1 and 2 of the
Sherman Acf (15 U.S.C. §§ 1 and 2). ‘Said offenses are
continuing and will continue unless the felief hereinaftér
prayed for is granted. |

992.  In effectuation of the violations alleged in

:+ ators did, among:dther things, :the acts set forth below: i:-

required purchasers of its allegedly new

«nvarieties offcuttings to sign YGA agreements,s to algs )

the substantial terms of which:

(1Y prohibited resale, gift or

of cuttings propagated therefrom;

(2) provided that all mutations.
‘found: -on: the purchased cuttingsxbr’onemrm%agkﬂ
:cuttingéf@rdpagated therefrom would-be rared ther
the property of Yoder;

(b) in 1963 Yoder caused the formation
of BGA;
| (c) from about 1963 and continuing
thereafter up to‘and including the date of:
the.filing-of this complaint, Yoder, BGA,
Yoder-California, and co-conspirators have
agreed:

(1) that co-conspirator breeder-
members.may list new varieties of
chrysanthemums with BGA as BGA

varieties;

GPO : 1566 OF—214-854

:ééragraph-Zl of this complaint, defendants and co-conspir- - |

SEAL AR v?(a)»frﬁﬁﬁabbdt.1958 until -about 1963 Yoder i v i

vt o .iloan ofiitheipurchased cutitings:‘or 'v: purchasod cutf
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i

vt

sro0 il (5) torfik and stabilize the amount apd siani,

(2) that cuttings of BGA varieties
will be soid'oniy to persons who
execute standardized BGA contracts
which restrict the purchasers' use
and disposition of purchased cuttings
and cuttings propagated therefrom;

(3) that ali purchasers of cuttings

i - of BGA varieties will be required to "~ .

. pay a ''royalty" for each cutting put-‘
¢ . ‘chased and for each cuttimg propagateéd« each uytw%

from purchased cuttings;

hw o7 b (4)iEhaticuttings of BGA varvieties cuttings of

will be 'sold only to persons who agree - -+ - - - |}

to deliver all mutations found by them

)g;scw“gnzpurqﬁésed;cuttings or euttings :-1 cuttlngs ap

- propagated therefrom to BGA which will
have the right to list,them as new BGA

‘ yarieties subject to BGA econtracts; -and:: i to

of '"royalty" to be paid on cuttings of -

'BCA varieties;

(d) from about 1958 and continﬁing there-
after up to and iﬁcluding the date of‘filing
of this complaint, Yoder has required pur- - -
chasers of cuttings of certain allegedly
new varieties tolsign Grower Righté.agreements,
a substantial term of which prohibits resale,

gift or loan of the purchased cuttings or of
cuttings propagated therefrom; !

(e) from about 1968 and continuing there-
after up to and including the date of the

filing of this complaint, Yoder has required

10 o
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purchasers of certain allegedly new varieties
to sign GRA agreements, the substantial terms
of which:
(1) provide that all purchasers
of cuttings of GRA varieties are re-
quired to pay a 'royalty" to Yoder for
‘each cutting purchased and for each
cutting -propagated from purchased

cuttings;

oot oo (2)spestrict the use, propagation ici thw use, f

and disposition of the purchased

cooiino o cguttingdiandicuttings propagated 'there~:tiings propy

from;

(fydh or about 1963, Yoder secured the

) | : PR I . .‘. e . :’ '3 : . .
&“w“éfagreement*ofwafcompetlng;Qommerclal:bneedenn&m&g GO

pfﬁpagatdrAdiStributor not to solicit Yoder

customers;

(g) from:at least as early as 1958, Yoder PR

lwwvandfyoder—céiifoﬁhia have: mequired -their.dis- nave rrec|

tributors to resell cuttings at prices, terms
and coﬁditiéﬁs fiiéd by Yoder.
VII
EFFECTS
23, The aforesaid offenses have had, among other
things, the following effects:
| (a) Commerce in chrysanthemum cuttings
has been unreasonably restrained and monopolized;
(b) Defendant Yoder has maintained control
and domination of the'chrysanthemum cuttings
iﬁdustry; |
| (c) Competition among éommercial breeders

and among‘prbpagator-distributors has been

H

Y
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‘?WfﬁﬁfﬁG&;”YOde*Céiifo?hia?ﬁﬁdﬂd@?C@ﬂsPit&fbtﬁmﬂ@&f%&@raing-

1 ghd igenopolize thé@afeweseﬁdddnterstaue:nrédeﬂandyggmmﬁﬁwwgw ;

, curtailed;
f (d) Price competition on "royalties" among |
I breeder-members of BGA has been eliminated; N

(e) Competition between and among~dls~
tributors of Yoder cuttings has been curtailed
and eliminated; ‘

(£f) Purchasers of cuttings have had to pay
‘high andAartificially fixed prices-aﬁd:have;beenmmunp.g

denied the benefits of a free and competitive.. .. ...

‘market. i . Ce e o
| VIII
PLAYLY | . PRAYER b
WHEREFORE the Plalntlff prays: T ;tp.:f;

1. That the. Court adjudge and decree that defendant
Fivode¥ihas: attempbéd tp”* inm@alize amd hasi mempqli.m;m
aforesaid interstate trade and commerce in” violaticn of --

section 2 of the Sherman Act and has combined and conspifed

in violation of sections 1 and 2 of the Sherman Act. ;

2. That each of the defendants and their subsidiaries,
and the officers, members, directors, agents and employees,
and all persone acting or claiming to act on behalf of the |}

defendants or their subsidiaries, or any of them, be

perpetually enjoined from continuing to carry out, directly
or indirectly, the aforesaid combinations and conspiracies
‘to restrain trade and to mono?olize and that Yoder be

enjoined from attempting to monopolize add monopolizing tknyy !

aforesaid interstate commerce, ‘and that they be perpetually

enjoined from engaging in or participating in practices,

contracts, agreements or understandings, or claiming any

12
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rights thereunder, having the purpose or effect of

~continuing, reviving, or reneWing\any of the afore-

said offenses or any offenses similar thereto.

3. That ihe plaintiff have such other and further
félief as the nature of the case may require.and as the
Court may deem just and proper to dissipéte the effects

of the violations aileged.herein and to restore competi-

'tion in breeding of chrysantﬁemums and pfopagationuof

cuttings. _ .
4, That the plaintiff reecaver its costs of this

“suit,

Dated:

SHIRLEY Z., JOHNSON

RICHARD W. McLAREN GILBERT PAVLOVSKY
AssistantXAttorney General
' Attorneys, Department of
‘ Justice

Ny

BADDTAJ, RASHID

MARQULS L. SMITH

Attorneys, Department of
Justice : '
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