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STATEMENT REGARDING ORAL ARGUMENT

Because the panel already heard oral argument from the parties on
November 2, 2018, the United States does not request oral argument.
Should the Court schedule a second oral argument in the case, the
United States believes that its participation would be useful to the
Court and would request fifteen minutes of argument time.

INTEREST OF THE UNITED STATES

On November 9, 2018, this Court invited the United States to file an
amicus brief “as to whether the district court properly relied upon the
act of state doctrine in dismissing [this antitrust] action.” This amicus
brief is submitted pursuant to the Court’s invitation and Federal Rule
of Appellate Procedure 29(a).

The United States has a substantial interest in the proper
application of the act of state doctrine, because a judicial decision that
would deem invalid the acts of a foreign sovereign taken within its own
jurisdiction could impair the Executive Branch’s ability to carry out its
foreign relations functions. See W.S. Kirkpatrick & Co. v. Envtl.
Tectonics Corp., 493 U.S. 400, 404 (1990). Moreover, such a decision

could invite reciprocal decisions from foreign courts, which would
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undermine the United States’ interest in the recognized validity of its
own domestic conduct.

The United States also has a significant interest in avoiding an
unnecessarily expansive application of the act of state doctrine, which
would limit private parties’ ability to vindicate their rights under U.S.
law. That concern is especially salient in the antitrust context. The
United States enforces the federal antitrust laws, and Congress also has
authorized private parties to bring suit to enforce them. Thus, barring
antitrust claims that do not require courts to pass on the validity of any
foreign official acts could deprive U.S. businesses and consumers of
important legal protections.

For the reasons set forth below, the district court properly applied
the act of state doctrine to plaintiff’s claims to the extent that they
alleged that restrictions on beer sales in formats larger than a six-pack
at certain stores operated by the Liquor Control Board of Ontario are
per se unlawful under Section 1 of the Sherman Act, 15 U.S.C. § 1.
Finding antitrust liability for these restrictions would require declaring
invalid acts which the plaintiff concedes were official acts of the Ontario

government.
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However, contrary to the district court’s understanding, plaintiff’s
antitrust claims are not limited to the six-pack restrictions. The
plaintiff also alleged a conspiracy by defendants to restrict competition
in Ontario from U.S. beer exporters like the plaintiff in violation of both
Sections 1 and 2 of the Sherman Act, 15 U.S.C. §§ 1, 2, which includes
other anticompetitive conduct by defendants. The act of state doctrine
does not prevent the plaintiff from pursuing its conspiracy claims based
on other allegations of anticompetitive conduct by the private
corporation defendants that are separate from their agreement with the
Ontario government.

STATEMENT

This case involves antitrust conspiracy claims brought under
Sections 1 and 2 of the Sherman Act, 15 U.S.C. §§ 1, 2, by Mountain
Crest SRL, LL.C, a small U.S. brewer, against Anheuser-Busch InBev
SA/NV and Molson Coors Brewing Co. The claims are directed
primarily at successful efforts by defendants to get the Ontario
government to restrict the sale of beer at certain stores operated by the
Liquor Control Board of Ontario (LCBO) in formats larger than a six

pack. However, the conspiracy claims also challenge other acts by

3
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defendants that allegedly restrain export competition from Mountain
Crest in other ways.!

1. Since the end of prohibition in Ontario in 1927, the Ontario
government has heavily regulated the sale of beer in the province
through the LCBO. See Liquor Control Act, R.S.0. 1927, c. 257 (Can.).
Under the Liquor Control Act, the LCBO has the power “to control the
sale, transportation and delivery” of beer in Ontario. Liquor Control
Act, R.S.0. 1990, c. L..18, § 3(1) (Can.). This power includes the
authority to establish and operate stores “for the sale of beer to the
public” and “to determine the nature, form and capacity of all packages
to be used for containing [beer] to be kept or sold.” Id.

The LCBO operates hundreds of retail stores across the Province of
Ontario. The LCBO also has authorized Brewers Retail Inc., a
cooperative of brewers, to sell beer as a “government store” known as
“The Beer Store.” Op. 3; Sale of Liquor in Government Stores, O. Reg.

232/16, § 6 (Can.). For much of its existence, Brewers Retail was

1 The facts in this brief are taken from Mountain Crest’s second
amended complaint (SAC), Doc. 49, and the opinion below (Op.), Doc.
60, unless otherwise noted.

4
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primarily owned and controlled by Labatt Brewers and Molson. After
several acquisitions, it is now primarily owned and controlled by
subsidiaries of defendants, Anheuser-Busch and Molson Coors. The
Beer Store and LCBO stores were “the only two options in Ontario for
buying beer for consumption off site.” Op. 3.

2. Historically, LCBO stores did not sell beer in containers larger
than a six pack, with some exceptions. Op. 5. In 1993, the LCBO
considered the sale of 12 and 24 packs in LCBO stores. Id. In 1995,
Molson and Labatt agreed to supply 12 and 24 packs for sale in a
limited number of LCBO stores, but later reversed course and refused
to supply the LCBO with larger packs. Id. at 6. Molson and Labatt
feared that widespread sales of 12 and 24 packs in LCBO stores would
enable independent U.S. breweries to compete more vigorously in
Ontario by exporting more beer at lower price points. See SAC q 75.

In June 2000, Ontario’s Minister of Consumer and Commercial
Relations directed the LCBO to sign an agreement with Brewers Retail
providing that “LLCBO will not sell beer . . . in packages containing more
than 6 containers and not promote beer at price points greater than 6

containers.” June 2000 Brewers Retail-LCBO Agreement (2000
5
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Agreement), Ex. 19 to SAC, Doc. 49-19, at 4; Op. 7. The latter
restriction prevented LCBO stores from offering “pack-up pricing”—
discounts for purchasing multiple six packs. Op. 7. In return, Brewers
Retail agreed to “make available” at LCBO stores additional six-pack
SKU'’s of certain popular brands. 2000 Agreement at 4.

The 2000 Agreement was kept secret until 2014 when it was
published in a newspaper article. Op. 8. Three days later, Ontario
consumers, bars, and restaurants filed a class action in Ontario alleging
that the pack-size restrictions violated Canada’s Competition Act and
the Liquor Control Act, and was tortious. Hughes v. Liquor Control
Board of Ontario, CV-14-518059CP (Ont. Sup. Ct. 2014).

“Over the winter of 2014-2015, and throughout the spring and
summer of 2015,” Anheuser-Busch and Molson Coors “threatened the
Government of Ontario with NAFTA expropriation litigation” from
their U.S. offices in St. Louis and Denver if the government undid the

six-pack restrictions. SAC at 63. On August 1, 2015, the Ontario

2 NAFTA’s chapter 11 allows investors to submit to arbitration claims
that another NAFTA Party has breached certain investment-related
obligations, including those related to nondiscrimination. See NAFTA,
U.S.-Mex.-Can., ch. 11, § B, 32 I.LL.M. 605, 639 (1993).

6
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legislature amended the Liquor Control Act to provide that the LCBO
powers “include, and are deemed to have included the purpose and
power to fix the prices at which [beer] is to be sold” and that the “Board
1s deemed to have been directed, and [Brewers Retail] is deemed to have
been authorized, to enter into the June 2000 framework in relation to
the Crown’s or a Crown agent’s regulation and control of the sale of beer
in Ontario.” Id. §§ 3.1, 10.3.

On September 22, 2015, the government of Ontario entered into a
“Master Framework Agreement” with Brewers Retail and the
subsidiaries of the defendants that controlled it. The Master
Framework Agreement replaced the June 2000 Agreement and
provided that the June 2000 Agreement had been entered into
“pursuant to the direction, authorization and agreement of the Province
[of Ontario].” Doc. 49-30, at 1. It also specified that the “Province shall
direct the LCBO not to sell beer in its stores, other than in combination
stores, in formats larger than 6-packs [with one exception] and the
LCBO will not provide discounts or rebates for purchases of multiple 6-
packs (i.e., no ‘pack-up’ pricing),” subject to a pilot program operated by

the LCBO. Id. at 16. In return, Brewers Retail committed to spend $100
7
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million to modernize The Beer Store, id., and promised not to sue the
Ontario government, Op. 9.

The Beer Store also took several steps to curtail competition from
brands not owned by Anheuser-Busch or Molson Coors. The Beer Store
terminated a “Brewer Poster Program” that had helped those other
brands market their products. SAC at 52-53. The Beer Store also gave
free listings and other privileges to local member-brewers through
creating a new shareholder class for member-brewers (which was not
part of the 2015 Master Framework Agreement). Id. at 68. Employees of
The Beer Store also often told customers, falsely, that Mountain Crest’s
Boxer Lager was out of stock and diverted them to “a value segment
beer” distributed by Anheuser-Busch or Molson Coors. Id. at 53.

3. Mountain Crest filed this action against Anheuser-Busch and
Molson Coors alleging a “horizontal conspiracy to restrain competition
in export sales of beer to the Province of Ontario (‘Ontario’), Canada” in
violation of Sections 1 and 2 of the Sherman Act. SAC at 3. Mountain
Crest operates an “independently owned brewery in the United States”
that exported beer to Ontario from Wisconsin primarily under the Boxer

Lager label. Id. Yet its ability to export beer to Ontario allegedly had
8
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been stymied by defendants’ anticompetitive actions, including the
“demand that the LCBO not purchase beer in anything larger than a
six-pack,” as well as “a pattern of outrageously anticompetitive,
predatory, and exclusionary marketing and distribution practices
designed and authorized by Defendants’ corporate officers during the
conspiracy.” Id. at 4.

Mountain Crest’s Section 1 cause of action alleged a horizontal
conspiracy among defendants “to restrain competitors’ exports of beer to
Ontario.” Id. at 83. It further alleged that the restrictions on sales
larger than a six-pack at LCBO stores constituted “market allocation
and price fixing conspiracies” that were per se unlawful. Id. at 83-84. It
also alleged that defendants unlawfully “conspir[ed] to rig [The Beer
Store] in-store marketing schemes.” Id. at 85. Mountain Crest’s Section
2 cause of action alleged that “Defendants conspired with each other to
monopolize the sale of beer in Ontario” by convincing the Ontario
government to adopt the six-pack restrictions and by operating The
Beer Store in a manner that hindered marketing efforts by “competing

brewers.” Id. at 86-87.
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Mountain Crest sought a declaration that “Defendants violated 15
U.S.C. § 1 by engaging in ongoing per se unlawful market allocation and
price fixing conspiracies to restrain export beer trade to Ontario, and
taking other steps that had a pernicious effect on competition among
U.S. brewers for exports to Ontario” and that defendants violated
Section 2 by conspiring to monopolize “the sale of beer in Ontario by
restraining the ability of the LCBO to purchase beer from competing
breweries” and “by creating conditions at their joint subsidiary [The
Beer Store] that inhibited competition to Defendants’ own brands.” Id.
at 89. Mountain Crest also sought an injunction that included the
termination of the Master Framework Agreement and treble damages
for lost sales. Id. at 89-90.

Defendants moved to dismiss the action under the act of state
doctrine and on other grounds. Op. 10-11. While the motion was
pending, defendants submitted as supplemental authority the Ontario
Superior Court’s decision in Hughes granting them summary judgment
under the “regulated conduct defense” to Canada’s Competition Act.
Doc. 58; Hughes v. Liquor Control Board of Ontario, CV-14-518059CP,

2018 ONSC 1723 (Ont. Sup. Ct. Mar. 15, 2018), aff’'d, 2019 ONCA 305
10
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(Ont. Ct. App. Apr. 17, 2019). The Ontario court found that “[t]he 2000
Beer Framework Agreement was in the wheelhouse . . . of the power
and rights conferred on the LCBO and [Brewers Retail] under the
Liquor Control Act.” Id.  240. Moreover, the LCBO was ordered to sign
the agreement by “the supervising Crown Minister.” Id. at | 241. While
application of the regulated conduct defense did not require formal
authorization of the conduct by the Ontario government, such
authorization came in 2015. Id.

Based in part on the Hughes decision, the Wisconsin district court
dismissed the case under the act of state doctrine. Op. 11. The court
stated that, because “both sides have assumed in their briefing that
Mountain Crest’s claims under the Sherman Act are limited to
restrictions on selling larger packs of beer and pack-up pricing,” it did
the same. Id. at 10 n.3.

The court explained that, under the act of state doctrine, “[e]very
sovereign State is bound to respect the independence of every other
sovereign State, and the courts of one country will not sit in judgment

on the acts of the government of another done within its own territory.”

Id. (quoting Underhill v. Hernandez, 168 U.S. 250, 252 (1897)). The
11
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doctrine applied because “all of the conduct that allegedly violates the
Sherman Act involves a public act by the Ontario government and a
ruling in Mountain Crest’s favor would require the court to determine
that the Ontario government violated the Sherman Act as well.” Op. 13.
The court found Hughes “instructive” because it confirmed that the
challenged conduct involved “public acts taken by the Ontario
government” and that “defendants’ conduct is valid” where it occurred.
Id. at 16-17.

ARGUMENT

The application of the act of state doctrine looks to “the parties’
dispute as framed by the complaint.” Provincial Gov’t of Marinduque v.
Placer Dome, Inc., 582 F.3d 1083, 1092 (9th Cir. 2009). Here, the SAC
alleges both (i) that the six-pack restrictions in the 2000 Agreement
with the LCBO and in the 2015 Master Framework Agreement with the
Ontario government violate Section 1 of the Sherman Act, and (ii) that
defendants conspired with each other, without the involvement of the
Ontario government, to restrain trade and monopolize the beer export
market through various other anticompetitive conduct in violation of

Sections 1 and 2 of the Sherman Act. See pp. 8-9, supra; see also Oral
12
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Arg. 22:30 (Judge Ripple: “it appears to me that what the appellant is
arguing is that there was a greater conspiracy by two American
corporations to set up a situation in Canada from which they would
profit to the exclusion of all other American competition, that being a
conspiracy quite independent of the actual official product that came
out when the arrangement was put in place”).

The district court properly held that Mountain Crest’s challenges to
the six-pack restrictions were barred by the act of state doctrine. The
doctrine, however, does not bar Mountain Crest’s other conspiracy
claims, which the district court failed to address.

I. The Act Of State Doctrine Bars An Antitrust Claim Only

When It Would Require A Court To Declare Invalid An
Official Act Of A Foreign Sovereign

“[I]n its traditional formulation,” the act of state doctrine “precludes
the courts of this country from inquiring into the validity of the public
acts a recognized foreign sovereign power committed within its own
territory.” Banco Nacional de Cuba v. Sabbatino, 376 U.S. 398, 401
(1964). Although the doctrine was “once viewed . . . as an expression of
international law, resting upon the ‘highest considerations of

international comity and expediency,” Kirkpatrick, 493 U.S. at 404, it

13
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has “more recently [been] described . . . as a consequence of domestic
separation of powers, reflecting ‘the strong sense of the Judicial Branch
that its engagement in the task of passing on the validity of foreign acts
of state may hinder’ the conduct of foreign affairs,” id. (quoting
Sabbatino, 376 U.S. at 423).

The act of state doctrine does not apply unless an American court
would be required “to declare invalid the official act of a foreign
sovereign performed within its own territory.” Kirkpatrick, 493 U.S. at
405. The burden of proving an act of state rests on the party invoking
the doctrine. Alfred Dunhill of London, Inc. v Republic of Cuba, 425
U.S. 682, 694 (1976); Riggs Nat’l Corp. & Subsidiaries v. CIR, 163 F.3d
1363, 1367 n. 5 (D.C. Cir. 1999) (“[t]he party invoking the act of state
doctrine has the burden of establishing the factual predicate for the
doctrine’s applicability.”). Declaring an official act invalid means that
the court renders the foreign act of state “ineffective as ‘a rule of
decision for the courts of this country.” Kirkpatrick, 493 U.S. at 405
(quoting Ricaud v. American Metal Co., 246 U.S. 304, 310 (1918)). Thus,
under the doctrine, “when it is made to appear that the foreign

government has acted in a given way on the subject-matter of the

14
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litigation, the details of such action or the merit of the result cannot be
questioned but must be accepted by our courts as a rule for their
decision.” Ricaud, 246 U.S. at 309.

The act of state doctrine is not triggered merely because an official
action by a foreign sovereign is part of the cause of action or because
adjudication could result in the suggestion that a foreign government
official had committed an illegal act. Kirkpatrick, 493 U.S. at 406. “Act
of state issues only arise when a court must decide—that is, when the
outcome of the case turns upon—the effect of official action by a foreign
sovereign. When that question is not in the case, neither is the act of
state doctrine.” Id. (emphasis in original).

Thus, for example, in Kirkpatrick, the Court found that the act of
state doctrine did not apply to a RICO claim involving bribery of
Nigerian officials to obtain a contract, because “neither the claim nor
any asserted defense requires a determination that Nigeria’s contract
with Kirkpatrick International was, or was not, effective.” 493 U.S. at
406. The Court deemed it irrelevant that “the facts necessary to
establish respondent’s claim will also establish that the contract was

unlawful” because bribery violated Nigeria law. Id. “Regardless of what

15



Case: 1&€288718-Z3@dumeDbelirient: RESTRICFHE: 0582008/ Fddes: §Bges: 43(22 of 89)

the court’s factual findings may suggest as to the legality of the
Nigerian contract, its legality is simply not a question to be decided in
the present suit, and there is thus no occasion to apply the rule of
decision that the act of state doctrine requires.” Id.

The Supreme Court has never found that the act of state doctrine
barred an antitrust claim, but lower courts have, both before and after
Kirkpatrick. For example, Spectrum Stores, Inc. v. Citgo Petroleum
Corp., 632 F.3d 938, 954 (5th Cir. 2011), held that the act of state
doctrine barred an antitrust challenge by private parties to OPEC
because the plaintiffs’ claims “would necessarily call into question the
acts of foreign governments.” Likewise, in O.N.E. Shipping Ltd. v. Flota
Mercante Grancolombiana, S.A., 830 F.2d 449 (2d Cir. 1987), the
Second Circuit concluded that the act of state doctrine applied because
“O.N.E.’s antitrust suit represents a direct challenge to Colombia’s
cargo reservation laws.” Id. at 451; see also Int’l Ass’n of Machinists &
Aerospace Workers v. OPEC, 649 F.2d 1354, 1361 (9th Cir. 1981) (IAM)
(same).

When private defendants, as part of their antitrust conspiracy, have

merely influenced a foreign government, however, the act of state
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doctrine would not necessarily bar the suit. For instance, in United
States v. Sisal Sales Corp., 274 U.S. 268 (1927), the Supreme Court
declined to apply the act of state doctrine to an antitrust conspiracy in
which private defendants engaged in anticompetitive conduct that
included, but was not limited to, securing discriminatory Mexican
legislation. The Court noted that:

Here we have a contract, combination, and conspiracy entered into
by parties within the United States and made effective by acts
done therein. The fundamental object was control of both
importation and sale of sisal and complete monopoly of both
internal and external trade and commerce therein. The United
States complain of a violation of their laws within their own
territory by parties subject to their jurisdiction, not merely of
something done by another government at the instigation of
private parties. True, the conspirators were aided by [foreign]
discriminating legislation, but by their own deliberate acts, here
and elsewhere, they brought about forbidden results within the
United States. They are within the jurisdiction of our courts and
may be punished for offenses against our laws.

Id. at 276.

Likewise, in Lamb v. Phillip Morris, Inc., 915 F.2d 1024 (6th Cir.
1990), the Sixth Circuit held the act of state doctrine inapplicable to an
antitrust suit against tobacco companies in which the companies,
among other anticompetitive actions, were alleged to have bribed the

wife of the Venezuelan president in order to secure discriminatory

17



Case: 1&€2388718-2Z3@dumeDbelirient: RESTRICFHE: 0582008/ ddes: §Bges: 43(24 of 89)

legislation. The court explained that, “[l]ike the bribes underlying the
civil RICO and Robinson-Patman Act claims in Kirkpatrick, the
payments made by the defendants in this case to induce favorable
action in Venezuela may support the plaintiffs’ antitrust claims.” Id. at
1027; see id. (“[T]he antitrust claims at issue in this suit merely call into
question the contracting parties’ motivations and the resulting
anticompetitive effects of their agreement, not the validity of any
foreign sovereign act.”).

Similarly, in Industrial Investment Development Corp. v. Mitsui &
Co., 594 F.2d 48 (5th Cir. 1979), the Fifth Circuit held the doctrine
inapplicable to an antitrust suit against private firms that allegedly
influenced the Indonesian government to refuse to grant a logging
concession to the plaintiff because finding antitrust liability would not

depend on a determination that the refusal violated the antitrust laws.

Id. at 52-54.3

3'The courts have never applied the act of state doctrine to an antitrust
claim brought by the United States. In other contexts, courts have
found that the act of state doctrine does not apply when the Executive
Branch files an action. United States v. Giffen, 326 F. Supp. 2d 497, 502
(S.D.N.Y. 2004); United States v. Noriega, 746 F. Supp. 1506, 1523 (S.D.
Fla. 1990), affd, 117 F.3d 1206 (11th Cir. 1997).
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II. The District Court Properly Applied The Act Of State
Doctrine To Mountain Crest’s Challenges To The Six-
Pack Restrictions

Mountain Crest has alleged, in part, that the six-pack restrictions in
the 2000 Agreement and 2015 Master Framework Agreement are per se
unlawful under Section 1 of the Sherman Act, 15 U.S.C. § 1, because
they are a form of price fixing and market allocation. The district court
properly determined that the act of state doctrine barred this claim
because the six-pack restrictions cannot be found unlawful without
declaring invalid official acts of the Ontario government.

A. Mountain Crest Concedes that the Six-Pack

Restrictions Arise from Official Acts of the Ontario
Government

The district court found that the six-pack restrictions resulted from
numerous official acts by the Ontario government. First, the Ontario
executive branch allegedly “directed” the LCBO to enter into the 2000
Agreement “in relation to the Crown’s or a Crown agent’s regulation
and control of the sale of beer in Ontario.” Liquor Control Act, § 10.3.
Second, the agreement was approved by the Ontario legislature. See pp.

6-7, supra. Finally, those restrictions are now ensconced in the 2015
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Master Framework Agreement signed by the Queen. See Ex. 30 to SAC,
Doc. 49-30, at 1, 16.

In its opening brief, Mountain Crest suggested that the act of state
doctrine was inapplicable because Ontario is a provincial government.
Mountain Crest Opening Br. 42-43. However, Mountain Crest did not
present this argument below and thus waived it, as defendants contend.
Answering Br. 28; see Op. 13 n.5 (“Both sides assume that the act of
state doctrine applies the same way to a provincial government as to
the national government, so the court has made the same
assumption.”).

Moreover, on reply, Mountain Crest concedes that the 2000
Agreement, the legislature’s approval, and the 2015 Master Framework
Agreement are official acts for purposes of the act of state doctrine. See
Mountain Crest Reply Br. 3-4; Oral Arg. at 15:33-16:00; see also
Mountain Crest Reply Br. 4 (describing “whether Mountain Crest’s

complaint ‘would require invalidation’ of a government action” as “the
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only issue”). Thus, any argument that these official acts are not
protected by the act of state doctrine is not raised here.*
B. Because Adjudicating Mountain Crest’s Challenge to
the Six-Pack Restrictions Would Require the District
Court To Pass on the Validity of Ontario’s Official Acts,

Mountain Crest’s Challenge to Them Is Barred by the
Act of State Doctrine

Under Section 1 of the Sherman Act, the legality of most restraints
is “analyzed under a ‘rule of reason,” under which the fact-finder
determines the reasonableness of the restraint considering “specific
information about the relevant business, its condition before and after
the restraint was imposed, and the restraint’s history, nature, and
effect.” State Oil Co. v. Khan, 522 U.S. 3, 10 (1997). Yet some “types of
restraints” have “such predictable and pernicious anticompetitive effect,
and such limited potential for procompetitive benefit, that they are

deemed unlawful per se.” Id. Price-fixing and market-allocation

4 In the district court, Mountain Crest argued that there is a
commercial-activity exception to the act-of-state doctrine. See Op. 19-20.
This appeal, however, does not present that issue because Mountain
Crest concedes on appeal that, “even if [such an exception exists], it
would be inapplicable here.” Mountain Crest Reply Br. 16.
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agreements are both per se unlawful under Section 1. Leegin Creative
Leather Prods., Inc. v. PSKS, Inc., 551 U.S. 877, 886 (2007).

“Under a per se rule, plaintiffs prevail simply by proving that a
particular contract or business arrangement . . . exists.” In re Cox
Enters., Inc., 871 F.3d 1093, 1097 (10th Cir. 2017). The arrangement is
then “declared to be illegal.” 15 U.S.C. § 1. Thus, holding the six-pack
restrictions per se unlawful as price fixing or allocating markets
necessarily requires determining that the 2000 Agreement with the
LCBO and the 2015 Master Framework Agreement containing those
restrictions are illegal. See Op. 13. The district court therefore correctly
recognized that, in these circumstances, it would run afoul of the act of
state doctrine to measure the validity of the Ontario government’s
official acts against the benchmark of U.S. antitrust law.>

Mountain Crest argues that the act of state doctrine is inapplicable
because it did not name the Ontario government as a defendant. See

Mountain Crest Reply Br. 5. However, courts have made clear that “a

5 While Congress could abrogate this result by statute, it has not done
so for the antitrust laws. Cf. 22 U.S.C. § 2370(e)(2) (abrogating the act-
of-state doctrine in cases involving foreign state confiscation of property

in violation of international law).
22



Case: 1&€288718-2Z32dumeDbelirient: RESTRICFHE: 0582008/ ddes: §Bges: 43(29 of 89)

private litigant may raise the act of state doctrine, even when no
sovereign state is a party to the action” Sea Breeze Salt, Inc. v.
Mitsubishi Corp., 899 F.3d 1064, 1072 n.3 (9th Cir. 2018) (quoting IAM,
649 F.2d at 1359). “That is, ‘[t]he act of state doctrine is apposite
whenever the federal courts must question the legality of the sovereign
acts of foreign states,” even if the entity invoking the doctrine is not
itself sovereign.” Id. “Historically, courts applied the [act of state]
doctrine in cases involving parties other than the government whose
acts had been questioned; in suits against foreign sovereign defendants
and their instrumentalities, courts instead turned to principles of
foreign sovereign immunity.” David A. Brittenham, Foreign Sovereign
Immunity and Commercial Activity: A Conflicts Approach, 83 Colum. L.
Rev. 1440, 1445 (1983).

Here, Mountain Crest seeks a declaration that the six-pack
restrictions are per se unlawful and injunctive relief including
termination of the 2015 Master Framework Agreement. See p. 10,
supra. Given Mountain Crest’s concession that the Master Framework
Agreement is an official act, however, the relief sought invalidating it is

barred by the act of state doctrine. Sea Breeze, 899 F.3d at 1072.
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Mountain Crest also seeks treble damages for its lost export sales, but
to recover damages, it would need to prove an antitrust violation and
that the violation caused it injury. See Radiant Burners, Inc. v. Peoples
Gas Light & Coke Co., 364 U.S. 656, 660 (1961) (requiring a private
antitrust plaintiff to demonstrate that defendant’s anti-competitive
conduct caused it injury). Thus, recovery for harm from the six-pack
restrictions also requires a determination of their invalidity, and any
such determination is barred by the act of state doctrine.

C. The Court Should Not Address in the First Instance
the Significance of the Change in the Ontario
Government Since the District Court Issued its
Opinion

In Kirkpatrick, the Supreme Court observed that its precedent
recognized the possibility that “if the government that committed the
‘challenged act of state’ is no longer in existence,” that might tell
“against application of the [act of state] doctrine.” 493 U.S. at 409
(quoting Sabbatino, 376 U.S. at 428). The Court was referring to a suit
challenging the Nazi Government’s taking of a Jewish plaintiff’s

property. 376 U.S. at 428 (discussing Bernstein v. N.V. Nederlandsche-

Amerikaansche Stoomvaart-Maatschappij, 173 F.2d 71 (2d Cir. 1949));
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see id. at 418-19 (discussing the facts of the Bernstein). The suit was
brought after the conclusion of World War II and the collapse of the
Nazi regime. The Court, thus, contemplated the possibility that the act
of state doctrine may not prevent a suit that calls into question the
validity of a foreign state’s official act, when the government that
committed the challenged act had ceased to exist.

While the Ontario government still exists, Mountain Crest relies on
the change-in-government language in Kirkpatrick and Sabbatino to
argue that the act of state doctrine does not apply in this case because
“the government that signed the 2015 Contract” was “defeated in
Ontario’s last general election” and the new government “denounced the
2015 Contract . . . as a ‘secret, backroom deal’ with ‘foreign
multinational beer companies’ and officially renounced it as policy.”
Mountain Crest Opening Br. 40-41; id. at 14 n.1 (citing

https://www.ontariope.ca/ doug ford will further expand the sale of

beer and wine).

This issue was never presented to the district court, however. The
cited press release was issued May 18, 2018, two days after the district

court rendered its opinion dismissing the action, and the new
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government was not elected until June 7, 2018, or in power until June
29, 2018. See Mountain Crest Opening Br. 14. Mountain Crest never
moved for reconsideration in the district court, but instead filed an
appeal in this Court, where it raised the issue for the first time. This
Court should not address this argument in the first instance.

D. Mountain Crest’s Efforts To Recast its Per Se Claim To

Avoid the Act of State Doctrine Creates Other
Potential Problems

At times in the litigation, Mountain Crest has argued that the act of
state doctrine does not apply because it is not challenging the six-pack
restrictions themselves—only defendants’ agreement to seek what the
Ontario government then gave. See Doc. 55, at 47-48. Framed that way,
Mountain Crest would be challenging only defendants’ private
agreement to convince the Ontario government to adopt the restrictions,
and not the legality of either the 2000 Agreement or the 2015 Master
Framework Agreement.

Mountain Crest’s per se claim is not clearly pled in this manner in
the SAC. To the contrary, its per se claim appears to challenge both
defendants’ efforts to obtain the six pack restrictions and the effect of

the resulting government action. SAC at 84-85. In addition to claiming
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that the six-pack restrictions constitute price-fixing and market-
allocation conspiracies, Mountain Crest alleges that the “conspiracies
deprived the North American beer market of a hugely significant
independent buyer, distributor and retailer of beer”; “restrained
investment in U.S. production and output of beer”; “forced Plaintiff and
Defendants’ other competitors to use Defendants’ [The Beer Store] for
export trade to Ontario”; “dissuaded U.S. domestic competitors from
seeking beer export sales to the Ontario market”; and has caused it lost
export sales. Id.

Yet, if the court were to parse Mountain Crest’s per se claim and
construe it as challenging just defendants’ private petitioning conduct
and not the six-pack restrictions, then the act of state doctrine would
not apply because the claim would be just like that in Kirkpatrick in
which the plaintiff challenged only the efforts to obtain the government
contract through bribery, and not the contract itself. See 493 U.S. at
406. The court could, in theory, declare defendants’ private agreement

to petition the government unlawful without addressing the validity of

the resulting government action, just as with the bribery in Kirkpatrick.
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Although the act of state doctrine would not shield this alleged
private agreement from antitrust scrutiny, such a claim could face a
problem in showing that defendants’ unlawful acts proximately caused
Mountain Crest’s alleged injuries. To secure relief on its per se claim,
including damages for lost sales, Mountain Crest must show that its
injuries were proximately caused by the alleged violation. Here,
however, Mountain Crest’s injuries arose from the Ontario
government’s decision to adopt the six-pack restrictions, not the
defendants’ private agreement to seek those restrictions.b

ITI. The Act Of State Doctrine Does Not Bar Mountain
Crest’s Other Conspiracy Claims

The district court limited its analysis to the six-pack restrictions

because of its belief that “both sides have assumed in their briefing that

6 Defendants also argued that their petitioning conduct is protected
from antitrust liability under the Noerr-Pennington doctrine. See
United Mine Workers of Am. v. Pennington, 381 U.S. 657 (1965); E.R.R.
Presidents Conference v. Noerr Motor Freight, Inc., 365 U.S. 127 (1961).
The district court declined to address the issue, however. Thus, as this
Court recognized at oral argument, the Noerr-Pennington issue is not
properly presented in this appeal. Oral Arg. at 22:20-22:31 (Judge
Ripple: “since we are taking this whole thing really in slivers because of
the way it has been presented procedurally, we really do not have the
Noerr-Pennington issue before us”).
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Mountain Crest’s claims under the Sherman Act are limited to
restrictions on selling larger packs of beer and pack-up pricing.” Op. 10
n.3. That understanding was incorrect. As part of an alleged conspiracy
to restrain export competition in Ontario, Mountain Crest also alleged a
“pattern” of other “marketing and distribution practices designed and
authorized by Defendants’ corporate officers,” such as manipulating The
Beer Store’s in-store marketing against other U.S. exporters and falsely
claiming Boxer Lager was out of stock. SAC at 4, 85-87. The complaint
suggests that, while the six-pack restrictions reduced competition at
LCBO stores, defendants engaged in other private actions to reduce
competition at The Beer Store—“the only two options in Ontario for
buying beer for consumption off site,” Op. 3. As a result, the complaint
alleges, defendants prevented Mountain Crest from “achieving
economies of scale through high volume production, distribution, and
sales” in Ontario and “deter U.S. domestic competitors of Defendants
from even attempting to export to Ontario.” SAC at 5, 7.

Defendants’ motion to dismiss on act-of-state grounds disregarded
Mountain Crest’s allegations other than those pertaining to the six-pack

restrictions. However, Mountain Crest preserved the issue in its
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response, specifically criticizing defendants for “viewing the June 2000
agreement in isolation and disregarding all the other allegations” in
arguing for application of the act of state doctrine. Doc. 55, at 18.
Mountain Crest’s response also referenced the threats of NAFTA
litigation, id. at 27, 33, 53, the “out-of-stocking issue,” id. at 34, and the
free listings for The Beer Store member-brewers that was “prima facie
exclusionary conduct targeting American exporters like [Mountain
Crest],” id. at 37. Defendants’ reply asserted that the SAC contained
“numerous, extraneous allegations,” Doc. 57, at 1, but did not deny their
existence. Rather, defendants argued that the allegations were defective
on other grounds. See id. at 2 (arguing that the six-pack restrictions
were the cause of any financial harm to Mountain Crest and not the
understocking); id. at 9 (arguing Noerr-Pennington applies to the
NAFTA threats).”

An antitrust claim based on these private actions by defendants is

not barred by the act of state doctrine. As the Court explained in Sisal

7 Mountain Crest adequately preserved this error on appeal. See
Opening Br. 31-33 (“The District Court Erred by Assuming Defendants’
Out-of-Stocking Conspiracy Was Not Part of Mountain Crest’s Antitrust
Claim”); Reply Br. 13-14.
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Sales, it could adjudicate the government’s antitrust case against
private defendants for “their own deliberate acts [that] brought about
forbidden results within the United States,” notwithstanding the fact
that the conspiracy was “aided by discriminating legislation.” 274 U.S.
at 276.

As in Sisal Sales, a court could adjudicate the lawfulness of this
other conspiracy by defendants without addressing the validity of any
official acts. In Sisal Sales, the district court (J. Augustus Hand) had
dismissed the indictment on the ground that the conspiracy would not
have succeeded but for the discriminatory legislation, which was lawful
in Mexico. See Transcript of Record at 54, Sisal Sales, 274 U.S. 268
(1927) (No. 200) (A6); Brief for the United States at 20-22 (A29-31).8
The Supreme Court did not contest either proposition but nonetheless
found jurisdiction over the conspiracy. 274 U.S. at 276. The same is true
here, as the district court could adjudicate Mountain Crest’s other
conspiracy claims by treating the 2000 Agreement and 2015 Master

Framework Agreement as lawful contracts.

8 These materials are attached as an addendum to this brief (A1-45).
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Critically, however, treating those agreements as lawful contracts
would mean that they cannot be the basis of liability on the other
conspiracy claims. To establish liability, the fact-finder would need to
find (i) that there was an agreement among defendants to restrain
competition in Ontario from other U.S. exporters apart from the 2000
Agreement and the 2015 Master Framework Agreement; (ii) that
defendants’ agreement had at least one object and means of achieving
its object beyond obtaining the six-pack restrictions; and (iii) that it was

unreasonable.?

9 If the case reaches trial, the six-pack restrictions could potentially be
admissible as evidence of defendants’ intent to restrain export
competition, c¢f. Pennington, 381 U.S. at 670 & n.3 (although protected
litigation activity cannot itself be the antitrust violation, that activity
may be used to show other things, such as intent), or as background
evidence showing why Mountain Crest was hindered in exporting
significant quantities of beer for sale at LCBO stores, cf. Continental
T.V., Inc. v. GTE Sylvania Inc., 433 U.S. 36, 49 (1977) (the rule of
reason looks to “all of the circumstances of a case” in determining
whether a restraint is unreasonable). Because such use of the six-pack
restrictions would be used only to establish intent or harm, it would not
call into question the validity of the Ontario government’s acts.
However, the court would likely have to issue appropriate limiting
instructions to ensure that the six-pack restrictions were not considered
as a basis of liability.
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IV. This Court Should Vacate The Decision Below And
Remand For Further Proceedings

For the reasons discussed above, the act of state doctrine does not
bar all of Mountain Crest’s conspiracy claims, and therefore the district
court erred in dismissing the entire action under the act of state
doctrine. Yet the act of state doctrine is not the only ground on which
defendants moved for dismissal. Defendants also moved to dismiss the
action on six other grounds: “the claims are barred under the Noerr-
Pennington doctrine;” “the Sherman Act does not reach the alleged
conduct;” “comity requires dismissal;” “the doctrine of forum non
conveniens requires dismissal;” “Mountain Crest has not stated a
plausible claim under § 1 or § 2” under the standards set forth in Bell
Atlantic Corp. v. Twombly, 550 U.S. 544 (2007), and Ashcroft v. Igbal,
556 U.S. 662 (2009); and “all of the alleged conduct involves [Brewers
Retail] or defendants’ Canadian subsidiaries rather than defendants
and Mountain Crest has not alleged facts showing that it is appropriate
to pierce the corporate veil.” Op. 10-11.

Defendants perfunctorily argue at the end of their brief that “each of

these defenses provides an independent and compelling basis for
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affirming the district court.” Defendants Br. 29-30. However, because
the district court granted the motion on act of state grounds, it did not
consider the other grounds for dismissal. Op. 11. This Court should
vacate the decision below and remand for the district court to consider
these issues in the first instance with respect to the non-barred

conspiracy claims.10

CONCLUSION

The Court should vacate the decision below and remand for further
proceedings.

Respectfully submitted.

10 While the Court can affirm a district court on any basis supported by
the record, see UWM Student Ass’n v. Lovell, 888 F.3d 854, 859 (7th Cir.
2018), defendants’ single sentence arguing for affirmance on these other
grounds are insufficient to raise them on appeal. See, e.g., United States
v. Berkowitz, 927 F.2d 1376, 1384 (7th Cir. 1991) (“We have repeatedly
made clear that perfunctory and undeveloped arguments . . . are
waived.”).
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is due of the credit pledged to collect nor receive it although it is
wilfully offered by the debtor. * * *7”

And. as w1tness, the following have affixed their signatures, at
Memda,

i § .
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94 In United States District Court

[Title omitted.]
. ‘ Motion to dismiss

Filed Sept. 26, 1924

To the judges of the District Court of the United States for the

Southern District of New York:

The defendants, Sisal Sales Corporation, Frederick T. Walker,
Lyne H. Dinkins, F. 'W. Black, J. A. Beatson, the Equitable Trust
Company of New York, the Royal Bank of Canads, and Interstate
Trust & Banking Company, move to dismiss the petition herein and
the whole thereof for the reasons and upon the grounds hereinafter

sebt forth-:

L. The petition herein does not state facts sufficient to constitute
o’valid cause of action in equity aganinst these defendants or any of
them.

IT. It appears on the face of the petition herein that said petition
is wholly +without equity.

TII. It appears on the face of the petition herein that it 1s
95  impossible to adjudicate or make any judgment or decree in
this action, except a judgment or decree dismissing the petition
herein, without examining, inquiring into, and investigating the laws,
proclamations, and decrees of 1ndependent and sovereign foreign
States, to wit, the Republic of the United States of Mexico and the
- State of Yucutan and without investigating, examining, inquiring
info, passing upon, and judging the lawfulness, validity, or legality
of sald laws, proclamatmns, and decrees, and of acts done by or under
‘the autbority of such sovereign and mdepen&ent States and the laws,
proclamations, and decrees therebf.

Wherefore, and for other good reasons of objection appearing on
the face of the petition, these defendants respectfully pray that the
petition of the United States of America herein be dismissed with
costs. Muorray, AvbricHE & RoBERTS,

’ Solicitors for the Defendants, Sisal Sales Cor-
poration, Frederick T'. Walker, Lynn H.
Dinkins, F. W. Black, J. A. Beatson, The
Equitable Trust Company of New XYork,
The Royal Bank of Canada, and Interstate
Trust & Banking Company.
37 Wall Street, New Xork, N. Y.

[File endorsement omitted.]
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96 Tn United States District Gourt
[Title omitted.]
Motion of defendants, Charles D. Orth, et al., to dismiss
- Tiled Sept. 26, 1924

To the judges of the Distrigt Couwt of the' United States for the

Southern District of New York:

The defendants, Charles D Orth, Michael J. Smith, Charles D.
Orth, jr., and Hanson & Orth; move to dismiss the pefition herein,
aid the whole thereof, for the reasons and upon the grounds herein-

, after set forth:

T. The petition herein does not: state facts sufficiend to constitute' i
valid cause of action in equity against these defendant or any of them.

IL. Tt appedrs on:the face of the petition lerein that said petition
is whblly without equity.

III. 1t appears on the face of the petition hevein that it is im-
possible to. adjudieate or make any judgment or déeree ir- tliis action,
except a judginent or decree dismissing the petitioni herein, without

examining, inquiring into and investigating the laivs, protla-
97  mation, and decrées of independent &nd. sovareign foreign

States, t6 wit, the Republic of the United: States of Mexico-
and the State of Yucanta, and without investigating, examining, in-
quiring into, passing upon axd judging thé lawfulness, validity or
logality of said laws, proclamations, and decrees, and of acts done by
or under the authority of such sovereign and independent States and
the laws, proclamations, and decrees therevf.

Wherefore, and for other good reasons of objection appearing on
the face of the petition, these defendants respectfully pray that the
petition of the United States of America herein be dismissed with costs.

Dated, New York, N, Y., September 26th, 1924, ‘

: Mrpiva & SHERPICK,,
Solicitors for the Defendants, Charles D.
Orth, Michdel J. Smith, Charles D. Orthy
jr.-and. Hanson & Orth.

Office and post office address: 165 Broadway, Borough' of Man-
hattan, City of New Yorks N, Y.

Harorp B. MEDINA,

Of counsel, ,

[File endorsement omitted. ] y

98’ In United States District Court
[Title omitted.]
Opinion
Tiled Jiine 4, 1995 |
Emory R. Buckmer, United States attorney, for complainant,

A. F. Myers, David A. L'Esperance, and Miller Hughes, special
assistants to the Attorney General, counsel.
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UNITED STATES VS, SISAL SALES CORBORATION ET AL, 53,

_ Murray, Aldrich & Roberts, solicitors for defendant, Sisal Sales
Corporation, Frederick T. 'Walker, Liynn H. Dinking F. W. Black,
J. A. Beatson, the Equitable Frust Company of New York,the Royal
Banit of Canade, Interstate Xrist and Banking Conmpany, and Com-
ision Exportadorg de Yucatar; Winthrop W. Aldrick and Francis
T. Christy, counsel.. o '
 Meding & Sherpick, attorneys for Hanson & Orth, Charles D.
Orth, Michael J. Smith, and Chdrles P, Orth, jr.; Harold R. Medina,
counsel.
" Augustus N. Hanp, district judger This is a suib to restrain an
alleged conspiracy by the defendants in violation of the Sherman.
Antitrust Act and the Wilson Act.
The conspiracy telied upon was fo monopolize the éxport

96 market fo the United States in sisal, & product .of Yucatan,

extensively used for binder twine for agricultural purposes.
Tt is unnecessary to determine whether an unigwiul conspirdcy was
once formed. The original purpose of the agreements and transac-
tions pleaded by the Government with which most of the parties
defendant were connected was to enable the defendant banks te dis-
pose of large quantities of sisal on which they had advanced money
after the war., The complaint alleges that those stocks were disposed
of some yeafs ago.

It is assumed, that the defendants planned to advocate and obtained
legislation in Yuecaten giving the Comision Exportadora a monopoly
and that the Eric Gorporation which held the surplus stocks of the
banks pooled its sisal with that of the Yucatan monopolistic cor-
poration. These stocks were long ago disposed of and we have
nothing left but the Comision Exportadora, afid its selling agent. in

America, the Sisal Sales Corporation, to which the various defendant ™

banks are lending money in aid of their financial operations.

The question is whether the defendants now should be restrained
from dealing with the Sisal Sales Corporation and its principal,
Comision Exportadora de Yucatan, because the latter is o monopoly
created by the Government of Yucatan and protected by such favor-
able and diseriminatory tax Inws of that-State that it is enabled to

contrel the Americah market and fix prices in sisal. I think
100 it manifest fromr the decision of the Supreme Court in
£ American Banana Co. ». United Fruit Company, 213 T, S.
847, that an agreement to procure monopolistic legislation in another
country cannot be treated as unlawful by our courts.# The Govern-
ment attempts to draw a distinction between the American Banana
case because that was an action by an individual to recover treble
damages for injuries arising out of a conspirsey to monopolize the
banans trade. QOne of the wrongful acts consisted of & seizure by
the Costa Rica Government of a banana plantation belonging to the
American Banana Company, at the alleged instigation of the de-
fendant United Fruit Comparny. The Supreme Court held the cause
of action invalid and said “a conspiracy in this country to do acts
in dnother jurisdiction does not draw to itself those acts and make
them unlawful, if they are permitted by the local law.”
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51 TUNITED STATES VS, SISAL SALES CORPORATION ET AL.

If acts « permitted by the local law ” could not be inguired into
for the purpose of awarding damages to a person injured, I do not
follow the reasoning which regards them as a basis for a suit by the
Government to restrain the parties connected with them as conspira-
tors. It is true enough that an act, in itself innocent, may be a step

in carrying out an unIa:wful conspiracy, bub when, as here,
101  nothing remains of the conspiracy that is not dependent upon
the claimed unlawfulness of such act the whole case must fall,

An injunction to restrain dealings with the Comision Exportadora’
de Yucatan and the Sisal Sales Corporation would be quite futile,
so far as the public interest in conceined. Anyone else could surely
deal with them and the successors to the alleged unlawful conspira-’
tors would have to be at once treated as legitimate traders and go
scatheless,

The motion to dismiss is granted., -
A.N. H, D. J. ;

Junm 4, 1925,
[File endorsement omitted.]
102 In United States District Court
[Title omitted.] ¢ .

Notice of proposed order

Sir: Please take notice that a proposed order, of which the mthm
is a true copy, will be presented for settlement and entry herein to
Mr Augustus N. Hand at his chambers in this court, at the Wool-
worth Bulldmg, in the Borough of Manhatﬁan, City of New York,
on the 25th day of June, 1925, at 11 o’clock in the forenoon. -

Dated : New York, June 17t;h, 1925.

Yours, ete.,
Morrax, ArpriceH & Roperts,

Attorneys for Defendants, Sisal Sales Cor-*
poration, Frederick T'. Walker, Alvin V.
Krech, J. A, Beatson, Lynn z. Dinking, ,
F. W. Black, The Equitable Trust Com- '
pany of New York, The Royal Banl: of’
Canade, Interstate’ Trust and’ Banking
~0’ompawy, Comision Ewxportadora de
- Yaucatan, and Tomas Castellanos Acevedo.

37 Wall Street, Borough of Manhation,’
New York, N. T ,

Mepmva & SHERPICE,

Attorneys for Defendants, Hamon & Orth,
Charles D. Orth, Michael J. Swith, amif
Charles D. Orth, Jr.

165 Broadway, Borougﬁ of Manhattan, New
York, N. Y.

To: %—Iq; Emory R. Buckner, Post Office Building, New York,
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Jnthe Sugreme Gourtof the United States

Ocrorer TrrM, 1926

No. 200

THE UNITED STATES OF AMERICA, APPELLANT
V.
S18at Sares CORPORATION ET AL,

ON APPHAL FROM THE DISTRICT COURT OF THE UNITHED
" BTATHS FOR THE SOUTHERN DISTRIOT OF NEW YORK

BRIEF FOR THE UNITED STATES

PREVIOUS OPINION IN THE PRESENT CASE

The opizﬁon of the court below appears on page
--52 of the Record.

GROUNDS OF JURISDICTION

The final decree in the District Court, dismissing
the Government’s petition, was entered Jume 30,
1925. (R.55.) Omn July 24, 1925, the Government.
petitioned for and was allowed an appeal to this
Court (R. 57, 58) under authority of the Act of
February 11, 1903, ¢. 544, 32 Stat. 823, as amended

June 25, 1910, ¢, 428, 36 Stat. 854, commonty known
(1),
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as the Expediting Aect, left in force by section 238
of the Judicial Code as amended by the Aet of
Februazry 13, 1925, ¢. 229, 43 Stat. 936, 938,

QUESTIION PRESENTED

Whether it is a violation of the Sherman and
Wilson Antitrust statutes for a group of bankers
to conspire in this country to monopolize the im-
portation of a basic product from a foreign country
in which over 80 per cent of that product is pro-
duved, and to carry such conspiracy into effect and
actually enhance prices, by the following means:

(¢) Organizing and financing a corpora-
tion in the foreign country as an exclusive
purchaser of the product, with power to fix
the price and withhold the produet at will
from the market;

{b) Turning over to that corporation the
existing stocks in the hands of the sub-
sidiaries of the defendants, so as to form an
exclusive pool;

(¢) Obtaining for that corporation from
a foreign local government a diseriminatory
tax effective to produce a monopoly;

(d) Organizing a single corporate selling
agency in the United States, with power fo
fix prices and impose terms, such as—

(1) Requiring every American purchaser
of the product to take a portion of the
stored product together with the new

product.
(2) Securing exelusive use of chief trans-

. ..~ portation facilities from Yuecatan, point of
7 almost sole production.

All
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STATUTES INVOLVED

Sherman Antitrust Act (Aect of July 2, 1890,
¢ 647, 26 Stat. 209):

SecrioNn 1. Every contract, combination
in the form of trust or otherwise, or con-
spiracy, in restraint of trade or commerce
among the several States, or with for-
eign nations, is hereby declared to be
iliegal. * * *

SecrioN 2. Every person who shall mo-
nopolize, or attempt to monopolize, or com-
bine or conspire with any other person or
persons, to monopolize any part of the trade
or commerce among the several States, or
with foreign nations, shall be deemed guilty
of a misdemeanor * * ¥,

Secrron 4. The several circuit courts of
the United States are hereby invested with
jurisdietion to prevent and restrain viola-
tions of this Act; and it shall be the duty of
the several district attorneys of the United
States, in their respective districts, under
the direction of the Attorney General, to
institute proceedings in equity to prevent
and restrain such violations. Such pro-
ceedings may be by way of petition setting
forth the case and praying that such viola-
tion shall be enjoined or otherwise pro-
hibited. * * *

Wilson Tariff Act (Act of August 27, 1894, c.
349, 28 Stat. 509, 570, as amended by the Aect of
Hebruary 12, 1913, c. 40, 37 Stat. 667) :

Secrion T3. That every combination, con-
spiracy, trust, agreement, or contract is.

Al12



Case: 18-2327  Document: 42 Filed: 05/08/2019  Pages: 89

" 4

hereby declared to be contrary to publie pol-
iey, illegal, and void when the same is made
by or between two or more persons or cor-
porations either of whom, as agent or prin-
c¢ipal, is engaged in importing any article
from any foreign counfry into the United
States, and when such combination, conspir-
acy, trust, agreement, or eontract is intended
to operate in restraint of lawful trade, or
free competition in lawful frade or com-
meree, or to inerease the market price in any
part of the United States of any article or
articles imported or intended to be imported
info the United States, or of any manufac-
ture into which such imported article enters
or i intended to enter. * ¥ #

SecrioN T4, That the several cireuit courts
ol the United States are hercby invested
with jurisdiction to prevent and restrain
violations of section seventy-three of this
Act; and it shall be the duty of the several
district attorneys of the United States, in
their respective districts, under the direction
of the Attorney General, to institute pro-
ceedings in equity to prevent and restrain
such violations, Buch proceedings may be
by way of petitions setting forth the case and
praying that such vieolations shall be en-
joined or otherwise prohibited. * * *#

STATEMENT OF THE CASE

The case comes to this Court on appeal from an
order of the District Court for the Southern Dis-
trict of New York dismissing the petition. This
order was entered June 30, 1925.
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The gist of the petition is the charge that in 1921
the defendants entered into a conspiracy in the
United States to monopolize the importation and
sale in the United States of sisal—a fiber obtained
from the henequen plant and used in the manufac-
ture of binder twine.

A specific intent to increase prices in this country
is charged.

The plan is alleged to have been based upon a
similar plan, to which certain of the defendants
were parties, in operation and effect a few years
before, and which had been abandoned only after
the institution of antitrust proceedings.

The means alleged were the formation of two
corporationg, one in Mexico (Comision Exporta-
dora de Yucatan) for purchasing—the other in the
United States (Sisal Sales Corporation) for selling.

In order to make the plan effective, it was alleged
that the defendant banks would turn over to the
purchasing corporation all stocks of sisal in the
possession or under the control of the defendants,
and that the defendants by the manipulation and
reduction of prices would frighten the state gov-
ernment of Yucatan into enacting diseriminatory
legislation for the protection of the monopoly in
sisal obtained by the defendants.

The petition charged the actual execution and
operation of the plan at the date of the filing of the
petition (R. 21) and a specific increase of prices
resulting from the arrangement. The Distriet
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Court dismissed the petition upon the grounds that
the basis of the suit by the Government was an
agreement to obfain monopolistic legislation in an-
other country, and the claimed unlawfulness of
such acts.

The court below said (R. 54):

An injunction to restrain dealings with
the Comision Exportadora de Yueatan and
the Sisal Sales Corporation would be quite
futile, so far as the public interest is con-
cerned. Anyvone else could surely deal with
them and the successors to the alleged un-
lawful eonspirators would have to be at once
treated as legitimate traders and go scathe-
Iess.

DEFENDANTS

The defendants in large part are citizens and
eorporativns of and doing business in the Unifed
States,

The corporate defendants are the following:

(«) The Sival Sales Corporation, a Delaware
corporation engaged in the importation and wale
of sixal, and having an office in New York City
(hereinalter called the Sigol Corporation).

(1) The Equitable Trust Company, a New York
boanking corporation.

(r) Interstate Trust & Banking Company, a
Louisiana banking corporation doing business in
the vity of New Orleans.

(d) The Erie Corporation, a Delaware corpora-
tion engaged in the importation of sisal from
Mexivo, and its sale in the United States. It
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obtained its name from the fivst letters of each of
four banks in the United States (E—Equitable
Trust Company of New York, r—Royal Bank of
Canada, i—Interstate Trust & Banking Company,
c—Continental & Commercial National Bank of
Chicago) and was organized as a selling agency
by these banks to take ‘over the sisal held by them
as security for unpaid loans.

(e¢) Comision Exportadora de Yucatan, a Mexi-
can corporation doing business in the state of
Yucatan and exporting sisal to the United States
(hereinafter called the Yuecatan Company).

(f) The Royal Bank of Canada, a Canadiah
bank doing a banking business in the city of New
York.

(¢) Hanson and Orth, a partnership composed
of defendants Charles D. Orth, Michael J. Smith,
and Charles D. Orth, Jr., engaged in the sisal bro-
kerage business in New York City and acting as
general managers of the Sisal Sales and Hrie
Corporation.

The other individual defendants are officers or
representatives of the above-named corporations.

(R.1,2)
THE PETITION

The petition alleges the following:

That for a period of twenty years or more Mex-
jcan sisal has been able to fill the requirements of
the binder twine manufacturers in the United
States. That Mexico is the only country in which
gisal is produced in sufficient quantities to supply

54054—27—-~2
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the needs of this country and practically the entirve
output of that country is grown in the state of
Yucutan, there being o small quantity produced in
the state of Campeche. More than 80 per eent of
the hinder twine used in the United States is made
of xisal, There is no efficient substitute for binder
twine in the operation of the grain harvesting
machinery, and without it the successful harvest
of coreal erops on the present scale of production
would be impossible. (R. 3, 4.)

Priorv to 1915 wisal was sold to nwnulacturers of
biader twine in the United States under condi-
tions of competition. (R.4) In thaf year it was
arrunged that a corporation in Yucatan known as
the Comision Reguladora would buy all Mexiean
sixal and import it into the United States, and
under the direction of defendant Dinkins a com-
pany known as the Pan American Commission
Corporation wus organized in the United States,
witich had for its purpose the financing of the
Reguladora Company and to carry out the purpose
of withholding sisal from the United States market
as long ax neeegsary to enable it o be sold at in-
creased prices, (R. 4,8, )

As a result of the above arrangement the parties
to the combination obtained a complete monopoly
in the trade and commerce in sisal between the
United States and Mexico and were able to fix
arbitrarily the price of sisal in the Unifed States.
In 1917 an antitrust suit was instituted against
this concern, but was dismissed because the Mexi-
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can mterests, no longer requiring the services of

the Pan Amzarlean Commission Oorporatmn in. the

borrowing of money, repudlated the 1915 contract.
(R.7.)

Until August, 1919, the Comision Reguladora,
practically the only distributor of Mexican sisal,
frequently borrowed large sums of money from
the banks in the United States, most of this
money being furnished by the Equitable Trust Com-
pany of New York, the Royal Bank of Canada, and
the Interstate Trust & Banking Corporation of
New Orleans. As a result of its transactions with
the banks there had been aceumulated in the United
States a surplus of about 400,000 bales of sis?,l,
which was pledged to the banks. (R. 7, 8) In
the latter part of 1919 the price of sisal declined.
The interested banks refused further advances and
the Comision Reguladora then collapsed. The
banks foreclosed on the sisal stored in the United
States, and in order to dispose of it they organ-
ized the defendant Erie Corporation as a selling
agency, which then became the dominant factor in
Mexican sisal. (R. 8, 9.)

After the financial collapse of the Comision
Reguladora in 1919 an open market prevailed in
Yucatan, independent buyers were able to purchase
fresh sisal as low as the ]]1*10 Corporation could
afford to sell the sisal stored in the United States;
fresh sisal was more in demand than the stored
sisal; stored sisal was unfavorably regarded be-
cause of rumored deterioration. (R. 10.)

A18
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In January, 1921, in order to aid the defendant
Erie Corporation in regulating its price of sisal,
the Mexican Government was prevailed upon to
impose a Federal export tax and thus insure the
price of sisal. In addition, in the early part of
that year the Comision Monetaria was organized,
financed by the HErie Corporation and its affiliated
banks, and set up in the sisal market in Yueaton in
order to raise the price of sisal. (R. 10, 1L.)

Despite these efforts the sisal market continued
weak in the United States, and finally the inter-
ested banks refused to make further advances.
The Comision Monetaria ceased purchasing sisal
and was eliminated as a factor in the sisal market
in July, 1921, The Mexican Federal export tax
was repealed and there again came into existence
an open market in Yueatan which continued until
the establishment of the present alleged monopoly.
(R.11.)

In May, 1921, as a result of conferences held by
certain of the defendants in New York City, the
defendant Acevedo (attorney in fact for the de-
fendant Comision Exportadora de Yucatan) pro-
ceeded to Yucatan. It was his mission to arrange
with the Yueatan state government for the forma-
tion of a corporation under the control of that gov-
ernment which would have a monopoly of the pux-
chase, sale, and export of sisal produced in that
state, In the event of the suceessful outcome of
his mission, it was agreed that the Erie Corpora-
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tion would sell to the corporation thus formed all
of its holdings of stored sisal at a fixed arbitrary
pricetobeagreed upon. (R.12,13.) Itwas further
understood that the proposed organization in Yuea-
tan. would enter into a contract with the selling
agency to be established by the defendants in the
United States, which would give such selling agency
exclusive sale of all sisal produced by the Yuecatan

organization. As a result of the activities of .

Acevedo, on July 16, 1921, the state of Yucatan, by
. enactment of a statute canceled the charter of the
Comision Reguladora del Mercado de Henequen,
and organized a new corporation of the same name,
ithe name afterwards being changed to Comision
Exportadora de Yucatan. (R. 13.)

On September 12, 1921, the Bric Corporation en-
tered into a contract with the firm of Hanson and
Orth, by the terms of which this brokerage firm
hecame the general managers of the business of the
Tric Corporation in disposing ofiits sisal. (R. 14.)
November 5, 1921, the Sisal Sales Corporation was
organized, which soon took over all of the business
and assets of the Eric Corporation, and this corpo-
ration retained the firm of Hanson and Orth in the
same relation as had the Erie Corporation. (R.
14, 15.)

On December 22, 1921, a contract was entered
into in the city of New York between the Sisal Sales
Corporation and the Yucatan Company, providing
for the designation of the Sisal Sales Corporation
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as the general agent of the Yucatan Company, and
as exclusive selling agent in connection with ail sisal
owned or eontrolied by the Yucatan Company, and
giving to the Yucatan Company the right to draw
upon the Sisal Corporation at sight for the pay-
ment of actual sales made by the Sisal Corporation
for the account of the Yucatan Company. (R.
16, 17.)

On the same day that the formal contract was
executed between the Yucatan Company and
the Sisal Corporation, a letter signed by Acevedo
as its attorney in fact was sent to the Erie Corpo-
ration by the Yucatan Company offering to pur-
chase the entire stock of sisal owned by the Eric
Corporation. By letter of the same date signed
by the defendants Frederick T. Walker and F. 'W.
Black, ax vice presidents of the Eric Corporation,
the offer was accepted. The sale of such sisal was
consummated on February 21, 1922, at a fixed price
of seven cents per pound. (R. 17, 18.)

On February 21, 1922, the Erie Corporation sold
all of its other assets to the Sisal Corporation. Im
both of these transactions the purchasers gave
promissory notes as full consideration, payable to
the order of the Equitable Trust Company of New
York. (R.18)

For various reasons, and particularly hecause of
the fact that the old Comision Reguladora had been
a defendant in a suit filed by the United States
Government, it was considered expedient by the
defendants to have the name of that company
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changed, and thig was aceordingly done by the state
of Yueatan pursuant to 4 decree issued January
2, 1922, changing the nameé to Comision Exporta-
dora de Yucatan. (R. 18.)

On the saiie day the state of Yucatan enacted
a law exempting all sisal sold to the Exportadora
Company from thé payment of a special state tax
mnposed by the law of December 13, 1921, Also,
én the same day, the Yuecatan Company began buy-
ing sisal from the Yucatan planters at four cents
per pound, drawing on the Sisal Corporation. (R.
18.) In the meantime the Mexican Federal Gov-
erniiént reduced the Kederal surtax on all state
taxés, thereby ineéreasing the discriminatory tax
in favor of the Yucatan Company, the result of
which was to put independent buyers out of busi-
ness, causing them to close their offices and to ve- \
turn to the United States, and effecting a complete
monopoly in Mexican sigal. (R. 18, 19.)

In Decémber, 1922 there were approximately
101,461 bales of stored sisal in the United States
pledged to the Eriec Corporation, which had been
withdrawn from the market for more than one
véar. On December 22, 1922, an agreement was
reached whereby the.Yucatan Company purchased*
this sisal and pledged it to the Equitable Trust
Company of New York for the purchase price, the
payments of the loan to be made by the Sisal
Corporation out of the funds obtained from the sales
of sisal for the account of the Yucatan Company;
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and as a part of such agreement the Mexican Fed-
eral Government was induced to suspend the im-
position of the Federal export tax for the year
1923, (R. 19, 20.)

By contract dated May 12, 1923, between Sisal
Corporation and New York and Cuba Mail Steam-
ghip Company, defendants sevured execlusive use
of the regular steamship ftransporiation hetween
the ports of this country and Yueatan, with the
result and effect of excluding all others. (R. 20.)

It was then alleged that as a result of the various
acts done pursuant to the original arrangement,
the defendants enjoyed a complete monopoly of
sisul. That the Yueatan Company, with the finan-
cial backing of the Sisal Corporation, became the
gole purchuser of sizal from produeers in Mexico;
and that the Sisal Corporation became the sole im-
porter and distributor of Mexiecan sisal in the
Unifed States. That binder twine manufacturers
and brokers who formerly competed with one an-
other for the purchase of sisal in Mexico and the
United States were compelled to obtain all of their
requirements from the Sisal Corporation; and that
there defendants have established higher and un-
warranted prices for sisal in the United States.
(R. 21-23)
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. ASSIGNMENTS OF ERROR

1. The District Court erred in holding that the
- petition herein fails to state a cause of action under
Sectiong 1 and 2 of the Sherman Antitrust Law and*
Section 73 of the Wilson Tariff Law and in denying
to the United States relief under Section 4 of the
Sherman Antitrust Law and Section 74 of the
Wilson Tariff Law. 1
2. The Distriet Court erred in holding that the
petition ceharged only an agreement to procure
monopolistic legislation in another country, that
acts permitted by the local law of Yuecatan were the
basis for the suit by the Government, that nothing
remaing of the conspiraey that does not depend.
upon the claimed tunlawfulness of such acts, and
that it would be futile so far as the public interest —
is coneerned to enter an injunction to restrain deal-
ings with the Comision Exportadora de Yucatan
‘and the Sisal Sales Corporation.

SUMWMARY OF ARGUMENT

The petition, in setting forth a conspiracy in the
United States to restrain and monopolize foreign
commerce in the importation of gigal into the
United States, and to increase its market price in
the United States, states a cause of action under the
Sherman Antitrust Act and the antitrust provi-
sions of the Wilson Tariff Act. This is strength-

34054—27———38
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e¢ned by the presence of allegations that overt acts
hoth in this country and abroad were planned and
executed in furtherance of the eonspiracy.

The conspiracy was not “‘dependent’ upon the
execution of any one overt act. The court below
erred in inferring that the conspiracy was de-
peudent upon the success of the conspirators in
obtaining  diseriminatory legislotion from the
State of Yucatan, and that because such legislation
was lawiul the conspiracy must therefore be im-
mune {rom attack,

The vave of American Banann Company V.
United Fruit Company, 213 T, 8. 347, iz not in
point. That case held only that damages ean not be
predicated upen an act abroad if lawful where com-
mitted. Assuming that it held further that no suif
cunt be predicated upon an aet abroad if lawful
where committed, it does not extend to an aet which
thongh committed abroad is operative in this coun-
try. Nor dees it extend o a eonspiraey in this
vountry of which such act is only a single element,
other constituent effective domestic aets being
Inl‘(‘h’t‘n‘t.

Nor for the same reasons can the fact, if it be a
fact, thut diseriminatory legislation in Yueatan has
been repealed render this ease mont.
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ARGUMENT

I

A CONSBPIRACY WITH INTENT TO BESTRAIN AND MONOPO-
LIZE THE IMPORTATION INTO THE UNITED STATES OF
A STAPLE PRODUCT, CABRIED INTO ETFECT BY QVERT
ACTS COMMITTED BOTH IN THE UNITED STATES AND
ABROAD, AND HAVING THE INTENDED EFEFECT OF MOG-
NOPOLIZING AND ENHANCING PRICES, IS UNLAWFUL

This case involves a combination to control the
production, purchage, transportation, importation,
and sale in the United States of sisal.

Defendant banks were left in 1919 with large
stores of sisal upon which they had foreclosed. In-
stead of proceeding to dispose of their sisal in a free
eompetitive market, they chosé to pool their prod-
uct and establish a monopoly in its sale. The plan
of monopoly followed clogely a similar plan which
had been ‘in operation at an earier period and to
which some, but not all, of the present defendants
were parties.

" Over 80 per cent of sisal is produced in the States
of Yucatan and Campeche in Mexico, and defend-
ants arve charged with conspiring tc monopolize
the importation of that product, and with carrying
such conspiracy into effect and actually enhancing
prices by means of—
(@) Organizing and financing a corpora-
tion in the foreign country as an exclusive
purchaser of the product, with power to fix

the price and withhold the product at will
from the market;
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(b) Turning over to that ¢orporation the
existing stoeks in the bands of the subsidi-
aries of the defendants, so as to form an ex-
clusive puol {these stocks later disposed of) ;

(¢) Obtaining for that corporation {rom
o foreign local government a diseriminatory
tax effective to produce a monopoly;

(d) Orgunizing o single corporate selling
agency in the United States, with power to
fix prices and impose terms, such as—

(¢) Requiring every American purchaser
of the produact to take o portion of the stored
product together with the new produet;

() Excluding all others from use of the
only regular steamship Hne for the trans-
purtation of sisal from Yueatan to the max-
kets of this country.

It seems that this states an indisputable cause
of action under the Sherman and Wilson Acts.

I1

THE DISTEICT COURT ERBED IN HOLUING THAT A CON-
SPIRACY WHOSE INTENT I8 THE UNLAWFUL ONE OF
EFIECTING A BESTRAINT OF TRADE AND MONOPOLY
% RENDERED IMMUNT FROM NITT ON THE GROUND
THAT A PAETICTULAR ONT OF THE OVLRT ACTS
ON WHICH ITs STCCOLSS DIPLNPY WAS LAWFUL IN
TTSELF
One step in the plan was to seeure protective

fexislution from the foreism governments con-

verned. Upon this step defendants below coneen-
troted their argmments and the court below ren-
deved itg deeision, The view taken was that thixs
foreivn legislation was essentinl to the suevess of
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the monopoly, and that therefore, upon the au-

thority of American Banana Company v. United

Fruit Company, 213 U. 8, 347, the conspiracy was

lawful. The reasoning was that the monopolistic

intent, and the overt acts committed in furtherance

of it both in Mexico and in this country, would have

failed of success in the absence of such legislation.

To quote from the opinion of the District Court

(R. 54) : .

if acts “permitted by the local law’’ could

not be inquired into for the purpose of

awarding damages to a person injured, I do

not follow the reasoning which regards them

as a basig for a suit by the Government to

restrain the parties connected with them as

_ conspirators. It is true enough that an act,

in itself innocent, may be a step in carrying

out an unlawful conspiracy, but when, as

here, nothing remains of the conspiracy that

is not dependent upon the claimed unlaw-

fulness of such act the whole case must fall.

The court overlooked the difference between a

conspiracy and the acts done in furtherance of the

congpiracy. The entry into a conspiracy with un-

lawfulintent to restrain foreign trade and commerce

is an offense under the Sherman Antitrust Law and

the antitrust provisions of the Wilson Tariff Law.

The wnlawful character of such a conspiracy is not
‘““dependent’” upon the unlawfulness of any one or °

more of the particular acts relied upon by the de-

fendants to malke such conspiracy effective. The
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offense is complete when the conspiraey is entered
into, (Nash v. United States, 229 U. 8. 373, 378.)

The court below relied upon the following sen-
tence in the opinion in the Banana case, 213 U, 8.
at p. 359:

A conspiracy in this country to do aets
in another jurisdiction does not draw to it-
self those acts and make them unlawful, if
they are permitted by the local law.

The American Banane cose was an action for
damages under Section 7 of the Sherman Aect, and
the injury relied upon was ¢ommitted at the insti-
gation of the defendant by the Government of Costa
Rica. The right to dumages must depend upon the
unlawful character of the injury. If the injury
was Jawful where committed, and therefore prop-
erly not an injury or tort at all, plaintiff could
not recover damages simply because defendant had
entered into an unlawful eonspiraey in this country.

The sentence quoted from the Bananra case is to
the effect that a conspiracy in this country could
not make acts which were lawful abroad unlawful
here. Tt is in effect contended by appelices that
the Banana casc is authority for the proposition
that the fact that such aets are lawful abroad will
render the unlawful conspiracy itseli lawful

A conspiracy has often been defined to be a com-
bination to attain an unlawiul end by lawful means,
or a combination to gttain a lawful end by unlawful
means. When a congpiracy is one fo restrain for-
eign commerce and to monopolize the importation
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of a particular product, it is unlawful irrespective
of the means employed to carry it out, and is sub-
ject to be enjoined under Section 4 of the Sherman
Antitrugt Aect and Section 74 of the Wilson Tariff
Act.

In the case at bar, moreover, the Government has
not merely charged the entry into a conspiracy
with unlawful purpose and aim, but also the actual
attainment of theé ends of that conspiracy by vari-
ous overt aets. Of these overt acts, the aet of
inducing the Government of the State of Yucatan
to enact the legislation referred to in the opinion
below, was but one of many. Defendants were
also charged with— ¥

(a) Organizing and financing a corpora-~
tion in Yueatan to be an exclusive purchaser
of sisal;

(6) Turning over to that corporation the
existing stocks of sisal in the hands of the
subsidiaries of the defendants, so as to form
"an execlusive pool ;

(¢) .Cutting the price for sisal in this
country to so low a figure as to compel the
Government and citizens of Yucatan to
agree for their own protection to the dis-
criminatory and monopolistic legislation
suggested by the defendants;

(d) Organizing a single corporate selling
agency in the United States, with power to
fix prices and impose terms, such ag-—

(e) Requiring every American purchaser
of sisal to take a portion of the stored sisal
together with the new produet.

t
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() Esclusive control of regular means of
transportation of sival from Yuecatan.

The Distriet judge, in fastening his attention
upon the Yucatan statute, overlooked the hroader
aspect of the conspiracy.

His reasoning appears to be that, without the
enactment of the diseriminatory legislation in
Yueatan, the conspiracy would have buen unsuc-
vessful—that therefore it is **futile, so far as the
public interest is concerned,” to restrain it,. We
hardly think that this Cowrt will announce a rule
of law to the effect that when a group of conspir-
ators plan to execute a number of overt aets, some
of which are lawful 'in themselves, and some un-
Iawful, the courts will leave that conspiracy un-
touched if it appeavs that it would in faet have
failed in its unlawful purpose unlexs one of the law-
ful overt acts had been consummated, and that in a
viase in which the unlawful purpuse of the con-
spiraey in in actual operation at the date of the
petition, .

11T

THE BANANA CASE I8 NOT AUTHORBITY UPON THE
PRESENT CASE, THE CASES WHICH FOLLOWED IT ES-
TABLISH THE RULE THAT EVEN ACTS DONE ABROAD
WHICH ARE LAWEFUL THERE MAY BE THE BASIS OF A
SUTT IF THEY ARE OPEBATIVE HERE AND ARE UNLAT-
FUL UNDER OUR LAW

There are three substantinl grounds of differ-
ences between the Banana case and the ease at bar:

{1) The Bananu case svunded in tort for
damages and the damages flowed entirely
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from the act of the foreign government,
while in the Sisal case the United States
seeks equitable relief from a conspiracy
which contemplated and executed restrictive
and monopolistic acts in the United States,
as well as abroad;

(2) The conspiracy in the Banana case
was aimed at production only and no intent
to affect, or direct effect upon, interstate
commerce was shown, while in the Sisal case
the conspiracy was aimed at restraint upon
purchase, transportation, storage, and sale—
every essential element of commercial traffic
and infercourse;

(3) The conspiracy itself in the Banana
case, and not the overt acts only, which
caused the damage to plaintiff, was entered
into in Costa Rica between the defendant
company and the Costa Rican government,
whereas in the Sisal case the alleged con-
spiracy entered into in Yucatan between the
emissary of defendants and the Yucatan gov-
ernment wag only incidental to the prineipal
conspiracy between the various defendants
which was entered into in the Southern Dis-
triet of New York.

The limitations of the doctrine of the Banana
case are illustrated by later decisions of this Court.

"Unated States v. Nord Deutscher Lloyd, 223 U.
S. 512, involved an indictment under the statute
forbidding a steamship company to take a charge
or security for the return passage of an alien. The
lower court sustained the demurrer on the ground
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thot the money was paid and received in Germany.
In reversing the judgment, this Court held that the
doctrine of the Banaia case does not apply to acts
which, though eommitted abroad, become opera-
tive in this country, {223 U, 8, at p. 518.} Thus,
in that cuse the act in Germany became operative
in thix country in thut the defendant company was
enabled to retain the retuyn passage money. So in
the cuse at har the acts in Mexico become operative
in thix country in that the defendants are enabled
to fix prices and eontrol the market in sisal here.
This Court in United States v. Pacific & Arctic
Co., 228 U. 8. 87, vonsidered the illegal effects of
4 combination made in the United States between
carriers to monopolize certain transportation,
partly within and partly without the United States,
and tound such combination to be within the pro-
hibition of the Antitrust Act and also within the
jurisdiction of the eriminal and civil law of the
United States, even if one of the parties combining
be a foreign eorporation, ‘
In its opinion (page 106) thix Court stated:

In other words, it was a control to be exer-
cised over tramsportation in the United
States, and, so far, is within the jurisdic-
tion of the laws of the United States, crimi-
nal and eivil. If we may not control for-
eign citizens or corporations operating in
foreign territory, we certainly may control
such eitizens and corporations operating in
vur territory, as we undoubtedly may control
our own citizens and our own corporations.

A33



Case: 18-2327  Document: 42 Filed: 05/08/2019  Pages: 89
28

United States V. Twenty-Fwe Packages of
Panameo Hats, 931 U. S 358, held that although a
maker of a fraudulent invoice ifi & for eign country
be not punishable, the goods might because of that’
fraud be subject to forfeiture upon arrival in the
United States. At page 362 of the opinion it is’
said:

The very fact that the criminal provision
of the statute does not operate extra-terri-
torially against the consignor, would be a
reason why the goods themselves should be
subjected to forfeiture on arrival here. Cf.
American Banana Co. v. United Fruit Co.,
213 U. 8. 347, 356; United States v. Nord
Deutscher Lloyd, 223 U, 8. 512.

Similarly, the very fact that defendants in the
case at bar have made use of one means beyond the
territorial jurisdiction of the United States, to at-
tain their unlawful purpose of monopolizing and
controlling the market in the United States, would
suggest to the ecourts to be alert to note the presence
of the agreement and of many overt acts within the
territorial limits of the United States so as to bring
the conspiracy in the present case within its juris-
diction.

In United States v. Bowman, 260 U, 8. 94, this
Court had before it an indietment for conspiracy
to defraud the United States charging that all the
elements of the offense, the conspiracy as well as the
overt acts, took place on the high seas or in a for- .
eign land. At page 98 of the opinion, the Chief
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Justice distinguished between ““crimes against pri-
vate individuals or their property’” and ‘‘eriminal
statutes which are, as a elass, not logically de-
pendent on their locality for the Government’s
jurisdiction, but are enacted because of the right
of the Government to defend itself agains obstrue-
tion, or fraud wherever perpetrated.’””*

In the opinion in the Banana case itself, at page
357, the Court recognized this broader aspeet of

VAuwvican Dangna Company . United Frugt Company
has al-o been cited in the following cases in this Court. In
three of the cases the deeision was that the courts of this
country had jurisdietion of the particular aets in issue; the
ather three each involved specific acts in foreign countries,
having no operative etfect in the United States. The names
of the caves, the points for which the Banana case was
cited, and the decisions follow :

Thr Titanie, 233 U. 8, 718, T32; cited to the effect that
the Act of Congress governing limitation of linhility does not
control the conduet of a Briti-h ship in the high seas; deei-
<ion that where parties of various nationalities are before
the vourt, or the law of the ~hip’s nationality ix shown to
be ~imilar to that of thix eountry, the American rule will
be applied.

Bivaud v. Inervican Mebal Compary, 246 T, S. 304, 300;
cited to the effeet that “ the courts of one independent gov-
ernment will not +it in judgment on the validity of the
acts of another done within its own territory “; decision
upholding the title to property which had been condemned
and sold by the recopnized Mexican government.

Newdberg v, MeDonald, 248 U, S, 185, 1055 cited to the
effect that * legislation ix presumptively tervitorial and con-
fined to Hmits over which the law-making power has juris-
diction *; decision that Seaman’s Act did not extend to
payments of advance wages to alien seamen shipping abroad
on a foreign vessel.

Grogan v. Wallier & Sons, 259 U, 8. 80, 93; cited In dis-
sentingr opinion to the effect that * it ix certainly the first

A35



Case: 18-2327  Document: 42 Filed: 05/08/2019  Pages: 89

27

the Sherman Act by confining its decision to the
facts there at issue:

We think it entirely plain that what the
defendant did in Panama or Costa Riea is
not within the seope of the statute so far as
the present swit is concerned. (Italics ours.)

Assume, for purposes of argument, however, that
neither the Sherman Act nor even the Wilson Aect
are to have any extraterritorial operation, and that
the Banana cdase is to be put upon the very broad
ground that the courts of the United States must
recognize as legal whatever is done solely in foreign
countries in restraint of the flow of commerce into
the United States, at least-until Congress has ex-
pressly spoken to the contrary. It remains undis-
puted that conspiracies within the United States
and overt acts in pursuance thereof within the
United States give our courts jurisdiction.

In the case of United States v. American Tobacco
Company, 221 U. 8. 106, this Court in substance
held that contracts entered into-in Hngland, be-

sense of every law that its field of operation is the country
of its enactment ”; decision that National Prohibition Act
covers the transshipment in bond of whisky consigned
through New York from Canada to Mexico,

Cunard 8. 8. Company v. Mellon, 262 U. 8. 100, 128;
cited to the effect that the jurisdiction over a domestic ship
on the high seas arises out of the nationality of the ship.
and not for a territorial reason; decision that the National
Prohibition Act is territorial in operation.

New York Oenitral Railroad Company v. Chisholin, 268
U. 8. 29, 32; cited generally; decision that Employers™
Liability Act does not extend to accident in Canada.

I

A36



Case: 182327  Document:41-2  RESTRICTED  Filed: 05/08/2019  Pages: 46

Case: 18-2327  Document: 42 Filed: 05/08/2019  Pages: 89

28

tween an American corporation and a British
corporation, but having the effect of restraining
the commerce of the United States, were violative
of the Sherman Aet.

The acts done in Yueatan were but a single ele-
ment of the case at bar. The defendant banks, and
their officers and accomplices in New York, were
not content to invoke the aid of the foreign govern-
ment, If we assume that would be legal, we have
merely dipped. into the charges of this petition.

They further set up in Yucatan a private puz-
chosing corporation with a monopolistie purpose.
Their aets in Yuewtan were thus not confined to
use of the instrumentality of government. DBut
mere, their acts were not confined to Yueatan. )

In the United States, to induce the foreign gov-
ernment to aceede to their demands, they resorted
to abnormal price cutting as a threat to the citizens
and state of Yucatan and a means to monopoly.

In the United States they orgonized a monopolis-
tic vales corporation and obtained for it an exclu-
sive agency contfract with the foreign purchasing
corpuration. Through this agency they raised
prives tu the American consumer,

They turned over to the foreign corporation
stores of sisal in existence both in this country and
in Yucatan,

They made an exelusive contract with the only
steamship corporation regularly plying between
Yueatan and New York.
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And in the United States they had met and en-
tered into the contract, combination, or conspiraey
of which all these acts were but the means {o the
.end of monopoly. |

The conspiracy had three principal elements,
i e., American financial support, a monopolistic
buying ageney in Mexico, and a monopolistic sell-
ing agency in America. Discriminatory legisla-
tion barred all but the Exportadora from the
Mexican market, but even it, with that aid, eould
not have been an efficient monopolizer there with-
-out the American money advanced by the Sisal
Sales Corporation, the American monopolistic dis-

tributor.
v

THE ANTITRUST PROVISIONS OF THE WILSON TARIFT ACT
ARE PARTICULARLY DIRECTED AGAINST RESTRAINTS
UPON FOREIGN COMMERCE BY IMPORTERS

The Wilson Act was not referred to in the plead-
ings, briefs, or opinions in the Banana case, October
Term, 1908, No. 686. Nor has it been eonstrued in
any case that has come to our attention. Some may
doubt whether its scope goes beyond that of the
Sherman Law, but whether or not this be the case,
its applicability to the present case is clear. It
refers not merely to— - -

Every contract, combination * * ¥, or

conspiracy in restraint of trade or commerce
(Sherman Act, see, 1, 26 Stat. 209),
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but to—

Every contract * * * bhetween two or
more persons or coporations either of
whom, as agent or principal, is engaged in
i porting any article from any forveign coun-
try into the United States, and when such
cumbination, conspiracy, trust, agreement,
or ¢ontract is intended to operate in restraint
of lawtul trade, or free competition in law-
ful trade or commeree, or to increase the
market price in any part of the Unifed
States of any article or articles tmported
or intended to be imported into the United
States, or of any manufacture into which
such imported article enters or is intended
to enter ( Wilson Tariff Act, see, 73, 28 Stat.
570; 37 Stat. 667),

and not merely to—

Every person who shall make any such
contract or engage in any sueh combination
or conspiracy (Sherman Aect, see. 1, 26 Stat.
209),

but. to—

Every person who is or shall hereafter be
engaged in the importation of goods or any
commodity from any foreign eountry in vio-
lation of this section of this Aect, or who shall
combine or conspire with another to violate
the same., (Wilson Tariff Act, sec. 73, 28
Stat. 570; 37 Stat. 667.)

In 31 Opinions of the Attorney General, 545, 552,
is found an interesting construction of the statnute.
Attorney General Wickersham held that although
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a combination of German potash growers profeeted
by German law does not in itself violate the Act, its
corporate representative in this country is acting
unlawfully:

It is unnecessary to say that a law enacted
by the German Government can not, in it-
self, constitute a combination within the
meaning of this Act. Whatever the condi-
tions may have been that prompted its pas-
sage, or the influences that conspired to
bring it about, yet upon the passage of the
law it became an aet of the German Gov-
ernment and can not in any sense be con-
sidered a eombination. But the statute of
the German Empire can not proteect citizens
of that country, still less American citizens,
from the consequences of aects done within
the jurisdiction of the United States in vio-
lation of #fs laws. The agreement or con-
tract entered into in Germany between the
various potash owners, so far as its provi-
sions are the same as the provisions of the
German law, does not of itself constitute an
unlawful combination -within the provisions
of our law. DBut any acts done within our
jurigdiction must be judged by our law.
®# % % (552, 553).

¥ * * Tt is an unquestioned fact that
a very large quantity of potash is imported
into the Unifed States; but are these impor-
tations made by persons or parties, any one
of whom has entered info this or another
unlawful combination? The facts submit-
ted to me do not clearly show the relationship
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between the American eorporation, known
as the German Kali Works, and the foreign
syndicate ¢created by this agreement, but they
do show that one of two relationships must
exist. Either the American eorporation is
a selling agent of the syndicate, which is
compoged of the mine owners, and the potash
when shipped is consigned to it as such
agent, or this corporation is a purchaser of
the goods from the syndicate, and as sueh
purchager has agreed to handie the entire
supply from the mines which are embraced
in the syndicate at the prices fixed by this
vombination, and in aceordance with its pro-
visions, and huw thereby either become a
party to the agreement or has entered into an
independent agreement of the same char-
acter. In either event, I think the statute
would apply, hecouse, in the first instance,
the importer would be the German syndieate,
ot rather the various mine owners who under
the combination have made the syndicate
their agent, and, in the second instance, the
Amerivan corporation would be the im-
porter, which by its contract has become a
party to this or another unlawful combina-
tion. (554).
“V‘
REPEAL BY THE STATE OF TUCATAN OF THE DISCRIMI-

NATORY LEGISLATION IN FAVOR OF DEFENDANTS’
MONOPOLY WOULD NOT RENDER THE CASE MOOT

It has been suggested ta the Government that in
fact the legislation in Mexico has changed so as to
deprive there defendants of continued suceess in
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their conspiracy to monopolize. It might therefore
be suggested that the present case is moot.

Assuming that the facts are that the discrimina-
tory legislation in Mexico has since been repealed,
in that the effect thereof has been to render the con-
spiracy of the defendants at the present time in-
effective, it does not follow that the case is moot.
As already pointed out, the theory of this petition
is three-fold:

(1) That a conspiracy was entered into in
the United States for the purpose of monop-
olizing the foreign commerece in sisal in the
United States; .

(2) That certain acts were planned to he
done, and were done in the United States in
furtherance thereof, and certain cohditions
and factors (such as the Sisal Sales Corpo-
ration) were created and continued in exist-
ence to the filing of the petition;

(3) That certain other acts were planned
to be done, and were done in Mexico, in fur-
theranece thereof.

One of the acts under the third heading was to
induce the Government of the State of Yucatan to
enact diseriminatory legislation in favor of a cor-
poration to be set up and controlled by these de-
fendants. Assume that that purpose, though at
first successful, has now failed, due to the action of
the Government of Mexico. The gist of the offense
here charged, the conspiracy with unlawful intent
in the United States, must be presumed to continue.
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If such conspiracy has not continued, but has in
fact been abandoned by the parties since the filing
of the petition, the Government is still entitled to
a decree in equity against the parties. (United
States v. Trans-Missouri Freight Association, 166
U. 8.290.)

The rule applied by this Cowrt in determining
whether a suit to enjoin a conspiracy under the
Antitrust laws has become moot is illustrated by
comparison of the Trans-Missouri case with the
case of United States v. Hamburg-American Com-
peiy, 239 U. 8. 466. (Followed in United States v.
Awmerican-Asiatic Steamship Company, 242 T, 8.
537.)

In the Trans-Missouri case, it appeared that after
indgment entered below, defendants had disselved
the association set up by them in pursuance of, and
us 2 eans to the attainment of the ends of the con-
spiracy charged., It was held that by their volun-
tary act the defendants could not deprive the courts
of jurisdiction to enter an effective decree against
future violations of the law. (166 U. 8. at p. 309.)

In the Hamburg-American case, on the other
hand, the question as to whether the case had be-
vome moot arose, not as a result of action by the
defendants hut as a result of the European War,
of which this Court took judicial notice. In the
opinion of Mr. Chief Justice White, 239 U. 8. at
pp. 476, 477, the question is considered at length,
and the conelusion reached that if the alleged moot
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character of the suit is the result of action by de-
fendants, the Court will retain jurisdiction (p.
477 :

‘““But if the intervening event is owing to
the plaintiff’s own act, or to a power be-
yond the control of either pariy, the court
will stay its hand.”

In the present case the intervening act now under
consideration is owing to a power beyond the con-
trol of either party. Although that act is not one
of which the Court will take judicial notice, as in
the Hamburg-Amwerican case, but is the aet of a
foreign government which must be the subjeet of
an answer and proof, we deem it our duty to call
it to the attention of this Court. Mowevezr, it does
not follow that the case’ becomes moof.

The intervening legislation in Yucatan would
not, as did the World War in the Hamburg-Ameri-
can case, render the conspiracy wholly ineffective.

The conspiracy involved a purpose, and em-
braced many elements, which can not be affected
by acts of the legislatures of Mexico or Yucatan.

Indeed, the error upon which an argument that
this case is moot would have to be premised is the
same error into which the court below was led in
considering the merits—the error of placing the
exclusive emphasis on the legislation of Yucatan.
This is not a suit to enjoin the legislation of Yuca-
tan or to deprive a particular group of American
citizens of its benefits. This is a suit to enjoin
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an alleged conmspiracy to destroy the free competi-
tive market in sisal in the United States and to sub-
stitute a monopoly, based in part on foreign legis-
lation and in part on the many other measures sef
forth in the original bill.
Respectfully submitted.
Woitiam D, MrrcEELL,
Solicitor Gencral.
Wiiay J. Doxovan,
Assistant to the Attorney General.
Ruse H. Winriamson,
Mnoier HUGHES,
Woriam D, WHITNEY,
Special Assistants to the Attorney General.

Fesruany, 1927.
@
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