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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

United States of America, et al.,

Plaintiffs, Case No. 1:20-cv-03010-APM
V. HON. AMIT P. MEHTA
Google LLC,

Defendant.
State of Colorado, et al.,

Plaintiffs, Case No. 1:20-cv-03715-APM
V. HON. AMIT P. MEHTA
Google LLC,

Defendant.

JOINT STATUS REPORT

In accordance with the Court’s Minute Order of March 8, 2021, the parties in United
States v. Google LLC and State of Colorado v. Google LLC submit the following Joint Status
Report (1) summarizing the state of discovery, and (2) identifying issues, and the parties’

respective positions as to those issues, to be raised at the status hearing scheduled for March 30,

2021.
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I. Case No. 1:20-¢cv-03010
A. Google’s Discovery of Plaintiffs

On February 2, Google issued its first set of RFPs to Plaintiffs. Plaintiffs served their
Responses and Objections to Google’s first set of RFPs on March 3 (Department of Justice) and
March 4 (Plaintiff States). On March 10, Plaintiffs and Google met and conferred regarding
Plaintiffs’ Responses and Objections. Plaintiffs produced their first sets of documents'
responsive to Google’s RFPs on March 12. This production included materials received by
Plaintiffs during the pre-Complaint Investigation from ten third parties which were not listed on
Plaintiffs’ Initial Disclosures. The production also included Civil Investigative Demand (CID)
schedules; cover letters; emails; submission indices exchanged with third parties Plaintiffs
contacted during the Investigations but did not list on their Initial Disclosures; and
correspondence with Congress. On March 22, pursuant to Paragraph 19 of the CMO requiring
production of a privilege log three months after the start of fact discovery, Plaintiffs notified
Google that Plaintiffs’ productions of documents responsive to Google’s requests (taking into
account objections) did not include privileged documents and therefore no documents were
withheld. On March 26, Plaintiffs produced their second sets of documents responsive to the
RFPs, including correspondence exchanged during the pre-Complaint Investigation with third
parties not identified on Plaintiffs’ initial disclosures.

B. Plaintiffs’ Discovery of Google

The parties have received the Court’s March 23 Order and Plaintiffs are developing their

20 targeted search strings and their 20 custodians. Google continues to review and produce

! Plaintiffs United States and the State of California separately produced sets of documents, and
the remaining State Plaintiffs produced an additional set of documents from their respective
Investigations.
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documents in response to Plaintiffs’ First and Second Request for Production. On March 19,
Google made a second document production of approximately 105,000 documents. Google also
continues to produce data in response to Plaintiffs’ document requests. On February 23 and 26,
Google produced approximately 11.3 terabytes of data in response to Plaintiffs’ First Requests
for Production No. 2. On February 24 and March 25, Google produced data in response to
Plaintiffs’ Second Requests for Production Nos. 15 and 68. And on March 26, Google produced
data in response to Plaintiffs” Second Requests for Productions Nos. 10, 40, 42, and 66.

The parties have set forth in Sections III and IV their respective positions regarding three
issues.

C. The Parties’ Discovery on Third Parties

The DOJ Plaintiffs have issued document subpoenas to 41 third parties, including the
40 third-party subpoenas issued as of the February 23, 2021 status report, and anticipate that they
will continue to issue additional document subpoenas as discovery progresses. Since the last
status conference, the Colorado plaintiffs issued subpoenas to all the original (40) third parties
subpoenaed by the Government. In compliance with the letter and spirit of the Court’s Amended
Case Management Order, ECF #108-1 at 11, the Government and the Colorado plaintiffs
coordinated their requests to avoid duplication and, where feasible, are jointly negotiating the
third parties’ productions.

Google has cross-subpoenaed 28 of the 41 third parties subpoenaed by Plaintiffs, and has
issued two additional subpoenas. Google anticipates that it will continue to issue additional
document subpoenas as discovery progresses.

I1. Case No. 1:20-cv-03715
A. CO Plaintiff States’ Production of Investigation Materials
On March 8, 2021, the CO Plaintiff States completed the production of their Investigation

3
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Materials pursuant to Paragraph 7 of the Amended Scheduling & Case Management Order, ECF
No. 108-1 (“CMQ”). The production included documents and information responsive to
Paragraph 7(i) (i.e., CIDs or voluntary requests for information issued by any of the Plaintiffs in
that action before the filing of their Complaint on December 17, 2020) and Paragraph 7(ii) (i.e.,
the documents, data, and materials obtained from third parties in response to CIDs or voluntary
requests for information). To ensure consistency with the U.S. Department of Justice’s
production of Investigation Materials, the CO Plaintiff States produced correspondence
exchanged during the pre-Complaint Investigation with third parties listed on the CO Plaintiff
States’ Initial Disclosures. The CO Plaintiff States do not have any documents responsive to
Paragraph 7(iii) or Paragraph 7(iv) of the CMO (i.e., declarations, affidavits, or transcripts of
testimony from third parties identified in their initial disclosures).

B. CO Plaintiff States’ Discovery on Google

On February 24, 2021, the CO Plaintiff States served their First Requests for Production
(“First RFPs”) on Google. The CO Plaintiff States conferred with the U.S. Department of Justice
(“U.S. DOJ”) on the First RFPs to avoid, as much as practicable, serving RFPs seeking materials
that overlap with or duplicate the U.S. DOJ’s First and Second sets of RFPs to Google. Google’s
deadline to respond to the CO Plaintiff States’ First RFPs is March 26, 2021.

The CO Plaintiff States conferred with Google, and the parties agreed that Google would
provide proposed custodians to the CO Plaintiff States on or before March 22, 2021 and propose
search strings on or before March 29, 2021. Google provided proposed custodians to the CO
Plaintiff States on March 22 and, in accordance with the parties’ agreement, will provide its
proposed search strings to the CO Plaintiff States on March 29. The CO Plaintiff States and
Google plan to meet and confer regarding any outstanding issues raised by these proposals

during the week of April 5.
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The CO Plaintiff States also have participated in the meet and confers regarding the U.S.
DOJ’s Second Requests for Production, as the CO Plaintiff States request materials responsive to
the U.S. DOJ’s First and Second RFPs in the CO Plaintiff States’ First RFPs.

C. Google’s Discovery on CO Plaintiff States

Google served the CO Plaintiff States with its First Requests for Production (“Google
First RFPs”) on February 5, 2021. On March 8, 2021, the CO Plaintiff States served their
responses and objections to Google’s First RFPs. The CO Plaintiff States and Google met and
conferred on March 16, 2021 regarding the CO Plaintiff States’ responses and objections, and the
CO Plaintiff States provided their positions regarding the points of dispute in a letter of March
25,2021.

D. Third-Party Discovery

As of March 1, 2021, the CO Plaintiff States had served subpoenas on all 40 of the third
parties the U.S. DOJ previously subpoenaed. The CO Plaintiff States have been meeting and
conferring with the third parties about the subpoenas and have been doing so in coordination
with the U.S. DOJ. Google has issued subpoenas to 30 third parties and has been meeting and
conferring with third parties regarding those subpoenas. The CO Plaintiff States and Google
anticipate that they will continue to issue additional document subpoenas as discovery
progresses. The parties are exchanging notice of modifications, extensions, or postponements to
discovery requests served on non-parties on a weekly basis.

I11. The DOJ Plaintiffs’ Position Statement

Under the Court’s March 23, 2021 Order, Plaintiffs are working to identify 20 additional
search strings and custodians. Plaintiffs expect to craft a targeted proposal, in accordance with
the Court’s instruction, and present it to Google in the coming week. In the meantime, Plaintifts

address three issues that are ripe for the Court’s consideration: (1) the limited periods over which

5
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Google has indicated it will run its search terms?; (2) Google’s refusal to heed the Court’s
instruction to incorporate code names into its search strings; and (3) Google’s refusal to review
any documents it deemed non-responsive to the investigative subpoena.

A. Google’s Refusal to Produce Information for Select Periods

Google has refused to search for documents covering the relevant periods described in
Plaintiffs’ Complaint, although these periods are clearly spelled out in Plaintiffs’ Second
Requests for Production (“Second RFP”). Indeed, for many of the searches that Google has
agreed to perform, it has cut off document retrieval at 2014, even though the relevant events
happened years before. Accordingly, the Court should order Google to comply with the periods
listed in the original request.

More than two months ago, on January 11, 2021, Google received Plaintiffs’ Second
RFP. Each of these requests included a date range of requested documents, based on the subject
sought. Generally, these date ranges can be broken into two parts: (1) requests that seek
information from 2010 to present; and (2) requests that seek information before 2010. Plaintiffs’
request for information and documents from these periods are targeted and seek information
clearly relevant to the claims or defenses in the case. Plaintiffs have attached a chart detailing its
relevancy arguments for each of its requests subject to a time-period dispute. See Exhibit 1.

On February 10, 2021, Plaintiffs received Google’s Responses and Objections to the
Second RFP. For many of Plaintiffs’ requests, Google asserted improper boilerplate

proportionality objections regarding the period for which Plaintiffs’ sought information, without

2 Google has also limited the custodial groups against which it is willing to run its search terms.
Thus, although Google indicated to the Court that the company is providing 96 custodians, it is
not running all relevant search terms against each custodian. Because Plaintiffs’ plan to address
this with Google when Plaintiffs provide Google with the additional custodians, we do not
believe the issue is ripe.
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more. See DL v. District of Columbia, 251 F.R.D. 38, 43 (D.D.C. 2008) (“‘Boilerplate’ general
objections to plaintiffs’ discovery requests, without more, fail to satisfy the District’s burdens
under the Federal Rules of Civil Procedure to justify its objections to discovery.”). Google then
offered—without rhyme or reason—shorter production ranges for many of the relevant searches.
As such, Rule 26 factors weigh in favor granting Plaintiffs’ requests for the production of
documents from these periods, especially in light of the issues at stake in this case. See generally
Oxbow Carbon & Minerals LLC v. Union Pac. R.R., 322 F.R.D. 1,7 (D.D.C. 2017) (“This first
Rule 26 factor calls for the Court to examine the significance of the substantive issues at stake in
the litigation, as measured in philosophic, social, or institutional terms.” (internal quotation
marks and citations omitted)).

1. The Court Should Order Google to Comply with the 2010 Document
Production Dates

The Court should conclude that Google improperly cut off document production for some
requests at 2014, instead of 2010, as listed in the request for production. Plaintiffs’ requests for
information from 2010 to present are targeted to locate relevant information to the claims or
defenses in the case, and are limited temporally to minimize burden. See Exhibit 1 (containing
Plaintiffs’ explanation for the relevancy of each of its requests seeking information from 2010 to
present still in dispute). For these requests, regarding third-party specialized search services and
search ads market definition and pricing, Google’s practices before 2010—e.g., its early search
distribution strategy and early market power in both search and advertising—are highly relevant
to the claims in this case. See Amended Complaint at 9 68, 92-93, 110, 111-165.
Nevertheless, we limited the requests from 2010 to the present.

Moreover, Plaintiffs’ 2010 requests are reasonable in light of Google’s business activities

and market conditions. Most notably, on February 18, 2010, the United States announced the
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closure of its investigation into a Microsoft—Yahoo! agreement that “combine[d] the back-end
search and paid search advertising technology of both parties.”” Additionally, voice assistants
were in early development. Apple introduced Siri in 2011 and Google introduced its Google
Voice Search in 2012. For these reasons, Plaintiffs seek documents back to 2010 for requests
regarding third party specialized search services, search ads market definition and pricing, and
voice assistants and IoT devices.

Google has offered no support for restricting production on the 2010 document requests
and the Court should reject Google’s position.

2. The Court Should Reject Google’s Refusal to Produce Relevant

Information from Before 2010 Based Only on Boilerplate Proportionality
Objections

Plaintiffs’ requests for documents before 2010 are limited and targeted to locate
information relevant to the claims or defenses in the case. Plaintiffs provide additional detail
regarding each of their requests seeking information for this time still in dispute in Exhibit 1. For
brevity, here, Plaintiffs discuss three general pre-2010 periods that are highly relevant to the
claims in this case.

First, Plaintiffs’ requests seek information from 2005 to the present for two disputed

requests regarding Google’s search partnerships and market shares.* As alleged in the Complaint,

3 Department of Justice, Statement of the Department of Justice Antitrust Division on Its
Decision to Close Its Investigation of the Internet Search and Paid Search Advertising
Agreement Between Microsoft Corporation and Yahoo! Inc., available at https://www.
justice.gov/opa/pr/statement-department-justice-antitrust-division-its-decision-close-its-
investigation-internet.

4 See Request Nos. 2 and 4; Amended Complaint at § 2627 (discussing Google’s introduction
of search advertising in 2000 and adoption of auctions for keywords in 2002); Plaintiffs have
proposed to modify the relevant period for Request Nos. 2 and 4 to “2005—Present” without
prejudice to seek information relevant to these RFPs dating back to 2002 at a later date.
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Google’s search distribution strategy and restrictive conduct dates back to the early/mid-2000s.
See generally Amended Compliant 49 4-10, 88, 97, 101, 108-10, 111-65. Google’s search
distribution and strategic relationships with partners, including Apple, began as early as 2002.
Google’s search advertising revenue share agreements with distribution partners began at least as
early as 2005. With respect to market shares, because of the nature of this case, it is important to
examine the market conditions that existed from 2005 and changes thereafter. Accordingly,
documents dating back to 2005 seeking information about how Google’s conduct and
partnerships affected its market share are relevant and within the reasonable temporal scope for
these requests.

Second, Plaintiffs’ requests seek information from 2005 to present for two disputed
requests regarding Google’s acquisition of Android and its revenue sharing with partners.® As
alleged in the Complaint, Google’s acquisition of Android and its restrictive conduct regarding
the licensing of Android led to Google’s monopolization of the search market and eventual
unlawful maintenance of its search monopoly. See generally Amended Complaint 9 4-10, 88,
97,101, 108-10, 111-65. Google purchased Android in 2005. Google’s search-advertising-
revenue-share agreements with distribution partners began at least as early as 2005. Accordingly,
documents dating back to 2005 are relevant and within the reasonable temporal scope for these
requests.

Third, Plaintiffs seek information from 2005 to the present for one disputed request for
information regarding the importance of scale (e.g., data or user queries) to search and search

advertising in one disputed request for information.® Plaintiffs allege in their Complaint that

5 See Request Nos. 4, 7 and 12; Amended Complaint at 9 58—87

6 See Request Nos. 8.
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scale and data are critical to a search engine’s success because they feed the search engine—
making it more reliable. The Complaint explains that Google’s anticompetitive practices—which
include its distribution practice dating back to at least 2005—have denied rivals the scale and
data needed to compete effectively. See generally Amended Complaint 99 8, 35-38, 57, 95, 100,
113, 119-122, 155, 166(b). The 2005 period is also relevant given Google’s public comments
during that time regarding the importance (or lack thereof) of scale (data) to machine learning
and search. See Franz Oz, The Machines do the translating, GOOGLE OFFICIAL BLOG, Aug. 22,
2005 (providing an example of how one element in building better language models is using
more data collected over longer periods of time); Paul Haahr & Steve Baker, Making search
better in Catalonia, Estonia, and everywhere else, GOOGLE OFFICIAL BLOG, Mar. 25, 2008,
https://googleblog.blogspot.com/2008/03/making-search-better-in-catalonia.html (“One element
in building better [search] language models is using more data collected over longer periods of
time.”); Michael Learmonth, How Google is Trying to Hold Up the Microsoft-Yahoo Deal,
BUSINESS INSIDER, Oct. 13, 2009, https://www.businessinsider.com/how-google-is-trying-to-
hold-up-the-microsoft-yahoo-partnership-2009-10 (“[Google] hasn't taken an official position on
the proposed deal, but it is quietly disseminating a view to regulators, politicians, analysts and
journalists: that the need for scale is not a valid case for approving Microsoft's search deal with
Yahoo. . . . In public, Google’s message is being carried forth by top Google executives such as
last month when Google chief economist Hal Varian told CNET he thinks the scale argument is
‘bogus.’”).

Further, an early temporal view is necessary to examine the market conditions that
existed in the early- and mid-2000s. See Kellam Energy, Inc. v. Duncan, 616 F. Supp. 215, 218

(D. Del. 1985) (allowing discovery dating back to when scheme of monopolization may have

10
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begun even though it antedated the limitation period); Maritime Cinema Serv. Corp. v. Movies
En Route, Inc., 60 F.R.D. 587, 591 (S.D.N.Y. 1973) (“In an antitrust action where the essence of
the charge is that defendants have engaged in activity in restraint of competition, it is not unusual
to touch on, or even probe, matters at the heart of the business dealing and competitive
relationships of the parties.”).

Accordingly, because information dating back to these earlier periods is highly relevant
to Plaintiffs’ allegations, theories, and presentation of the case related to Google’s early search
distribution strategy, market power, restrictive conduct, and competitive effects, and Google’s
sole objection to producing documents for these periods are boilerplate proportionality
objections, the Rule 26 factors weigh in favor of producing documents from these earlier periods.
See generally Oxbow Carbon & Minerals LLC v. Union Pac. R.R.,322 F.R.D. 1,7 (D.D.C.
2017).

Therefore, Plaintiffs’ respectfully request that the Court order Google to produce
information dating back to the periods prescribed in Plaintiffs’ Second RFPs, except where
otherwise modified by the parties.

3. Google’s Search Proposal Limits the Periods Over Which It Will Run
Search Strings It Has Already Concede Were Relevant

In its Responses and Objections to Plaintiffs’ Second RFP, Google did not make any
date-range objections to many of Plaintiffs’ requests, namely Requests Nos. 5, 13, 16, 19, 21, 23
and 32. Yet, Google’s March 18 Search Proposal limited the period over which Google is now
willing to run search terms that correspond to those requests (see Exhibit 2). On March 26,

Plaintiffs raised this issue with Google. Google responded that “any inconsistency between [its]

11
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response and objection and Google’s search proposal was unintentional.”” However, Google has
only agreed to run the document searches over the full requested period for Requests Nos. 23
and 32. Google has indicated that they are reviewing Plaintiffs “analysis” with respect to the
Requests No. 5,13, 16, 19 and 2. Plaintiffs, however, are concerned with Google’s selective
willingness to run its search strings over the periods that Google has already conceded are
appropriate; accordingly, we raise the issue with the Court now.

It is inappropriate for Google to introduce (through its March 18 Search Term Proposal)
time-period objections it has already conceded are appropriate. See In re Papst Licensing GMBH
& Co. KG Litig., 550 F. Supp. 2d 17, 22 (D.D.C. 2008) (“As a general rule, when a party fails to
object timely to discovery requests, such objections are waived.” (citations omitted)). As such,
Plaintiffs request that the Court order Google to extend the periods over which it will agree to
run its offered search strings, as identified in Exhibit 2.

B. Google’s Failure to Heed the Court’s Instruction and Identify Code Names
and Other Google Lexicon to Be Incorporated into Its Search Strings

The Court should order Google to comply with the Courts order and provide code names
and other inside-Google terms for use in its search strings.
In the February 25, 2021 hearing, the Court instructed Google to “do its homework to

figure out if there are code words or other types of particular lexicon or lingo that is particular to

7 There are additional inconsistencies between Google’s March 18 Search Proposal and its
Response and Objection. There are instances where Google in its Response and Objections
objected to the period for which Plaintiffs requested information. However, in its March 18
Search Proposal Google agreed to search for information for the period as requested by
Plaintiffs. Google has now indicated that “any inconsistency between Google’s responses and
objections and Google’s search proposal was unintentional on [its] part.” Given the
representations Google made to the Court regarding which periods it would run its proposed
search strings, the company should not now be able to backtrack and limit the period over which
those search strings will be run and the responsive information that will be produced.

12



Case 1:20-cv-03010-APM Document 124 Filed 03/28/21 Page 13 of 45

Google and that Google is aware of that would capture this information, to make sure the
Department of Justice is aware of it.” Hr’g Tr., ECF # 113, at 38-39. To date, Google has not
provided Plaintiffs with a list of code names and relevant lexicon and instead has identified only
four new code names that is has inserted into some search strings.

1. Code Names and Lexicon

Following the Court’s instruction, on March 1, 2021, to augment Google’s effort,
Plaintiffs proposed search terms and strings to Google that included code names and Google
lexicon which Plaintiffs identified as relevant to each request in Plaintiffs’ Second RFP. On
March 4, 2021, Google submitted its search term proposal and identified fewer code names than
Plaintiffs did, ignoring dozens of code words identified by Plaintiffs. As of its most recent
proposal, dated March 18, 2021, Google has still only identified four new code names, and it has

ignored over 70 code names that Plaintiffs identified, as depicted in the table below.

Category Code Names Identified by Plaintiffs

Voice Assistants and Internet-
of-Things (IoT) Devices

Search Ads
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Distribution and Defaults* —

Third Party Communications

The code names Plaintiffs identified are highly relevant to this case. By way of example,

Plaintiffs identify here a sample of the project names:

Plaintiffs heed this Court’s instruction that discovery in this case is not about “output.”

ECF # 120 at 2 (Order following the March 18, 2021 Joint Status Report) (Mar. 23, 2021).
However, Plaintiffs point to (1) Google’s paltry proffering of just four code names for a
company its size and of its demonstrated proclivity for employing code names, and (2) its
unexplained rejection of over 70 relevant code names Plaintiffs identified, as strong evidence
that Google has not complied with this Court’s instruction.

These code names are not trivial. Because these are the terms by which Google’s
employees discuss their work, the failure of Google’s search strings to capture these terms
renders the search strings inadequate. The Court recognized this when it first ordered Google to

do its “homework.”

—

14
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2. Use of Code Words and Lexicon in Search Strings

Additionally, Google has not included in its search terms the code words and lexicon that
its employees use to refer to admittedly relevant topics. Given Google’s failure, Plaintiffs
provided the below table and asked Google to confirm it would include these variations in its
search strings. For example, where Google’s search strings reference the term “Yahoo!,”
Plaintiffs asked that Google also use “Y!” and the code name “Yale,” because that is the lexicon
its employees sometimes use to refer to Yahoo!. Google refused.” The Court should order

Google to include the following lexicon additions to the search strings Google has agreed to

perform.
Search Term Already In Name Permutations and Code Names Google
Search String Should Add
Apple AAPL, APL, Andes, Cupertino, NYC, Tim Cook
Amazon AMZ, AMZN, AZN, Bezos
Bing Bink
Facebook FB, Zuckerberg
Microsoft MSFT, MS, Redmond
Yahoo! Y!, Yale

Because Google has not fully complied with this Court’s instruction, Plaintiffs
respectfully ask the Court to order Google to comply with the company’s obligation to identify:
(1) Google-internal code names for relevant third parties; (2) code names of Google projects on
issues relevant to Plaintiffs’ Complaint and Google’s defenses; and (3) Google-specific lexicon

on issues relevant to Plaintiffs’ Complaint and Google’s defenses. Additionally, Plaintiffs

? Email from C. Connor to D. Aguilar (March 26, 2021).

15
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respectfully ask the Court to order Google to include all agreed upon code names and name
permutations in each search string referencing a given search term.
C. Plaintiffs’ Request Information, Solely in Google’s Possession, to Assess the

Suitability of Google’s Investigation Review for Identifying Information
Responsive to Plaintiffs’ Second RFP

The Court should order Google to provide sufficient information to Plaintiffs to permit
confirmation that documents reviewed during the investigation are not producible under the
Second RFP.

As Plaintiffs explained in the March 18 Joint Status Report, Google has refused to review
any document it deemed non-responsive to the 2019 investigation subpoena preceding this
action. Google asserts that reviewing any of those documents for responsiveness to the Second
RFP is wasteful because any document Google’s attorneys marked not responsive to the 2019
investigation subpoena is not responsive to the Second RFP. This is mistaken.

As this Court noted in the February 25, 2021 hearing, there are important differences
between the investigation subpoena and Plaintiffs’ Second RFP. Hr’g Tr., ECF # 113, 23:5-7
(“[TThere’s no reason to think that [the investigation] search strings alone are going to capture
everything that the second RFP requests.”).!” These differences likely led to exclusion of
documents in 2019 or 2020 that are responsive to Plaintiffs’ Second RFP. Google alone controls

the information Plaintiffs need to test the discrepancy, but Google refuses to provide Plaintifts

19 The United States drafted the investigation subpoena and served it on Google in October 2019.
The subpoena contained several dozen specifications addressing a variety of theories of
anticompetitive behavior, many of which are not relevant to this litigation. After fifteen months
of investigating and reviewing documents, Plaintiffs drafted and served the Second RFP on
Google in January 2021. The Second RFP comprises independently drafted requests—not mere
restatements of, or even rewordings of—the investigation requests. The Second RFP is targeted
to the issues relevant to this litigation, and given the benefit of time and review of investigative
materials, the Second RFP describes the requested documents with more specificity than was
feasible during the 2019 investigation.

16
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with the necessary information. As such, Plaintiffs request that the Court order Google to make
available to Plaintiffs a randomly generated set of 5,000 documents marked non-responsive
during the investigation. Alternatively, Plaintiffs request that the Court direct Google to re-
review all documents hitting on search terms that correspond to the most material differences
between the investigation subpoena and the Second RFP. Plaintiffs look forward to discussing
this issue with the Court at the next status Conference, see Order at 4 n.2, ECF # 120, and offer
this statement to further inform the discussion.

Although there is some overlap between the topics covered by the investigation subpoena
and Plaintiffs’ Second RFP, there are many important differences. The three most significant
differences involve (1) search advertising, (2) scale, and (3) voice assistants/IoT.

The starkest discrepancy between the investigation subpoena and the Second RFP is the
focus on search advertising. Because search advertising is central to this litigation, see Amended
Complaint 4/ 97-110, 168, 180-193, ECF # 94, the Second RFP contains nine custodial requests
for search advertising documents.!! Although the investigation subpoena discussed search
services generally, it never mentioned “search advertising”; indeed, even the definition of
“relevant product” in the investigation subpoena omitted “search advertising.” Thus, an attorney
reviewing documents during the investigation may not have marked documents on search
advertising as responsive.

Another important discrepancy between the investigation subpoena and Plaintiffs’
Second RFP relate to the issue of scale. Plaintiffs’ Complaint alleges that scale and data are

critical to a search engine’s success because they feed the search engine—making it more

' The Second RFP contains custodial requests for search advertising documents in Request
Nos. 2(b), 4, 8, 31, 39, 41, 44-46, and 52.

17
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reliable. The Complaint explains that Google’s anticompetitive practices have denied rivals the
scale and data needed to compete effectively. E.g., Amended Complaint 9 8, 35-38, 57, 95,
100, 113, 119-122, 155, 166(b). Accordingly, Request No. 8 in the Second RFP seeks “all
documents addressing or discussing the impact of data or scale on the quality of search or search
advertising products or services.” The investigation subpoena had no similar request. Thus, it is
likely that an attorney reviewing documents during the investigation would have marked most
documents responsive to Plaintiffs’ Second RFP scale request—for example, emails and
presentations assessing the importance of scale—as not responsive to the investigation subpoena.

A third, important example of the discrepancy between the investigation subpoena and
the Second RFP relates to voice assistants. As explained in the Complaint, voice assistants serve
as an important method of distribution for general search services. Google has called voice
assistants “the future of search” and foreclosed rivals from accessing this important distribution
channel. Amended Complaint 99 13, 41, 44, 80, 86, 139, 141, 169. Voice assistants are
particularly important search access points on IoT devices, which is yet another category not
included in the investigation subpoena. Amended Complaint 9 12, 39, 163. Because the
investigation subpoena does not address voice assistants or [oT devices, an attorney reviewing
documents during the investigation would likely have marked as documents relating to these
subjects as non-responsive.

Google asserts that every request in the Second RFP is subsumed within the investigation

subpoena because of the breadth of the investigation subpoena.'? Plaintiffs hope that Google

12 The investigation subpoena began with this offer: “In the Department’s experience,
modifications to this Demand may reduce the burden of searching for responsive documents and
information in a way that is consistent with the Department’s needs. The Company is encouraged
to propose such modifications, but all modifications must be agreed to in writing by the
Department.” Google never proposed narrowing modifications.

18
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interpreted the investigation subpoena as broadly as it publicly characterizes the subpoena, but
there is good reason suggests otherwise. Google’s responsiveness review during the investigation
culled nearly 80% of the reviewed documents from the set Google produced.'® This low
production rate dispels any notion that Google’s responsiveness review relied on a broad reading
of the investigation subpoena.

In any event, Plaintiffs cannot test Google’s assertion without more information—
information solely in Google’s possession. Plaintiffs have never seen any documents Google
marked as not responsive to the investigation subpoena, and Plaintiffs have not seen (and have
not requested to see) the materials Google used to train its responsiveness-review attorneys.
Stated differently, neither Plaintiffs nor the Court can verify that Google’s investigation
document review was broad enough to cover the requests in Plaintiffs’ Second RFP unless and
until Google provides transparency into the non-responsive set. William A. Gross Const. Assocs.,
Inc. v. Am. Mfrs. Mut. Ins. Co., 256 F.R.D. 134, 135 (S.D.N.Y. 2009) (“The implementation of
the methodology selected [to find responsive documents] should be tested for quality assurance;
and the party selecting the methodology must be prepared to explain the rationale for the method
chosen to the court, demonstrate that it is appropriate for the task, and show that it was properly
implemented.”).

Only a statistically significant random sample of documents marked non-responsive
during the investigation will enable Plaintiffs to evaluate Google’s proposal. Accordingly,
Plaintiffs request that the Court order Google to permit Plaintiffs to review 5,000 randomly

selected documents marked as non-responsive during the investigation. If the sample set reveals

13 During the investigation, Google reviewed 7.2 million documents for responsiveness and
produced only 1.5 million of those documents.
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insufficiencies with Google’s initial review, Plaintiffs will present the evidence to Google and
request that Google re-review documents containing search terms tailored to identify documents
Google withheld from its investigation productions.

Although the exact circumstances of this action are unique, Plaintiffs’ proposal to review
a sample of documents marked non-responsive is neither novel nor burdensome. Indeed,
allowing the requesting party to review a sample of non-responsive documents is a routine step
in verifying the accuracy of technology-assisted review, and in the context of search terms,
random samples of non-responsive documents are “commonly used” “for validation to defend
the search and production process.” City of Rockford v. Mallinckrodt ARD Inc., 326 F.R.D. 489,
494 (N.D. I1l. 2018); see also Rio Tinto PLC v. Vale S.A., 306 F.R.D. 125, 128-29 (S.D.N.Y.
2015) (“[R]equesting parties can [e]nsure that training and review was done appropriately by . . .
quality control review of samples from the documents categorized as non-responsive.”).

Further, allowing Plaintiffs to review a random sample of non-responsive documents
“will not be unreasonably expensive or burdensome,” and in any case, the costs will “not
outweigh [the] likely benefit of ensuring proper and reasonable—not perfect—document
disclosure.” City of Rockford v. Mallinckrodt ARD Inc., 326 F.R.D. 489, 495 (N.D. Il1. 2018).'

If the Court prefers to avoid a sampling exercise, Plaintiffs request in the alternative that
the Court direct Google to review the previously sorted documents hitting on Google’s and
Plaintiffs’ search terms corresponding to the three topics identified above (i.e., search

advertising, scale, and voice assistants/IoT). This will allow for a narrowly tailored re-review of

4 City of Rockford weighed several additional factors in determining whether to allow the
requesting party to review a random sample of documents marked non-responsive: the
importance of the litigation, the size of the controversy, whether one party had more relevant
documents than the other, and the resources of the producing party. 326 F.R.D. at 495. As in City
of Rockford, these factors all weigh heavily in favor of review.
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documents that were likely marked not responsive to the investigation subpoena, but are likely to
be responsive to Plaintiffs’ Second RFP.

D. Conclusion

For the foregoing reasons, Plaintiffs respectfully request that the Court order Google to:

e Extend the periods over which Google will run its search strings, as identified in
Exhibits 1 and 2;

e Identify Google-internal code names and lexicon for entities and issues relevant to
this litigation, and include all agreed-upon code names and name permutations in
each Google search string referencing a given search term; and

e Make available to Plaintiffs a random sample of documents marked non-
responsive to the United States’ investigation subpoena.

IV.  Google’s Position Statement

The DOJ Plaintiffs’ purported disputes concerning the time periods proposed by Google
for searching for documents responsive to particular requests and the manner in which Google
identified and incorporated code and project names into its document review proposal were
identified to Google for the first time at 7 pm yesterday evening—after more than six weeks of
extensive negotiation between the parties—and are an attempted end-run around the Court’s
March 23 Order. The other disputed issue, regarding documents previously reviewed in
response to requests issued by DOJ during its pre-Complaint investigation, was also raised for
the first time late in the parties’ negotiations (on March 16) and then only as a bargaining chip—
not a requirement for Google to meet its discovery obligations. Google will briefly recite the
relevant history of the parties’ negotiations here before specifically addressing these newly raised

issues, which the Court should decline to resolve in Plaintiffs’ favor.
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Google served its responses and objections to the DOJ Plaintiffs’ First Request for
Production on February 4, 2021, and its responses and objections to the DOJ Plaintiffs’ Second
Request for Production on February 10, 2021. Over the ensuing six weeks, the parties engaged
in extensive discussions regarding the parameters of the search and review Google would
perform in response to Plaintiffs’ Second Requests. The Parties have had seven telephonic meet
and confer sessions, and have exchanged numerous emails and letters (including on a near-daily
basis over the last several weeks).

Consistent with the Court’s directive that the parties promptly raise and address discovery
disputes, the parties have twice brought to the Court’s attention disputes regarding the
appropriate parameters of Google’s document search and production in response to Plaintiffs’
Requests: first in position statements filed on February 23, 2021 (ECF 111), and second in
position statements filed on March 18, 2021 (ECF 118). At the February 25 status conference,
the Court provided principles to guide the parties’ further discussions, and instructed the parties
to report back to the Court on their progress. The parties continued their negotiations, and
submitted joint status reports regarding their progress on March 5, March 10, and March 18. The
March 18 Joint Status Report notified the Court that, following extensive discussions, the parties
could not reach final agreement and required the Court’s further guidance on the unresolved
issues.!®> The parties identified three remaining issues in dispute regarding the parameters of
Google’s search for responsive documents—the appropriate structure or process for Google

conducting its search for documents, the reasonableness and adequacy of search terms, and the

IS ECF 118 at 2 (“The parties have not been able to agree on a protocol for identifying
documents responsive to Plaintiffs’ Requests for Production. Accordingly, the parties have set
forth in Sections III and IV their respective positions regarding the issues they believe remain
unresolved following the meet-and-confer process.”).
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reasonableness and adequacy of document custodians—and submitted position statements
addressing each issue.

In an order issued March 23, 2021, the Court resolved these remaining disputes regarding
the protocol and search terms to be used by Google in responding to Plaintiffs’ Second Requests.
March 23, 2021 Order (ECF 120) at 1. With respect to search terms, the Court ordered:
“Plaintiffs may propose up to 20 additional fargeted search strings (in addition to the more than
60 to which Google has agreed) to generate a comprehensive universe of records potentially
responsive to the Second Request.... The proposed search strings must be tailored to identify
potentially responsive records that are not likely to be captured by the searches to which Google
already has agreed.” Id. at 3 (emphasis in original). With respect to custodians, the Court
ordered that it “will afford Plaintiffs some leeway and allow them to identify up to 20 additional
custodians.” Id. at 3.

The DOJ Plaintiffs have not yet identified 20 additional custodians; nor have they
proposed additional search strings. Instead, yesterday at 7:01 pm, Plaintiffs raised two new
issues related to the search protocol and advised Google that they intended to include them as
disputed issues to be briefed in the present submission. Plaintiffs’ email attached a letter
addressing the issue relating to code and project names. Plaintiffs sent another email at 10:22
pm, attaching a separate letter related to the time periods issue.

A. The Time Periods to Which Google Objected in its February 10 Responses
and Objections to the DOJ Plaintiffs’ Second Requests for Production

The DOJ Plaintiffs’ Second Requests proposed as a default time period 2010-present, but
many individual requests went back even further, to 2008, 2007, 2005, 2002, and in one instance
to 2000. In its responses and objections, served February 10, 2021, Google agreed to the DOJ

Plaintiffs’ requested time period for the majority of their requests. For those requests where
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Google objected to the time period, it identified a narrower date range for which it would be
willing to collect and produce responsive documents. During the parties’ first meet and confer
regarding Plaintiffs’ Second Requests on February 18, 2021, Google explained that it had given
the time periods issue significant consideration in preparing its responses and objections, and that
they reflected its view as to the appropriate period for discovery for particular subject matter
areas. Google offered to discuss date ranges request by request, but Plaintiffs declined to do
so. Plaintiffs instead asked that Google provide comparative volume amounts for the objected-to
time periods. Google declined to do so, given the burdens involved in running many voluminous
hit reports. Google invited the DOJ Plaintiffs to identify what, if anything, they believed was
relevant that would not be captured by Google’s narrower proposed time periods. Google heard
nothing more from Plaintiffs on this issue for five weeks, until their letter of yesterday evening.
In addition to its formal responses and objections, on March 4, Google sent a detailed
search term proposal that included the date ranges over which Google proposed to run each
search string.'® Plaintiffs did not respond to Google’s proposed date ranges, or identify any
perceived mismatch between Google’s proposed date ranges and Google’s responses and
objections, until last night. The only (passing) reference made by Plaintiffs to time periods was
their unexplained assertion that Google was “unilaterally” imposing time period limitations (an
assertion made for the first time in a March 16 letter and repeated in footnote 2 of their March 18

position statement).!”

16 Google’s proposal includes running groups of search strings over date ranges of 2002-present,
2005-present, 2006-present, 2007-present, 2010-present, 2014-present and 2015-present,
depending on the topic addressed by the string. These time periods remained unchanged in
Google’s March 18 proposal (ECF 118-2).

17 Google’s date period objections are no more “unilateral” than the DOJ Plaintiffs’ time period
demands in the Second Requests for Production.
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In their letter of last night, Plaintiffs stated for the first time their view on the relevance of
the earlier time periods to which Google objected. Plaintiffs offered a “compromise” for certain
requests seeking information back to 2002 by offering to agree to begin with 2005, but only if
Google would in exchange agree to drop all of its time period objections to every request.
Plaintiffs’ proposed “compromise” includes no real concessions on their part: out of five 2002-
or-earlier requests, Plaintiffs excluded three from their proposal altogether; and for the remaining
two, Plaintiffs reserved the right to seek documents going back to 2002 ““at a later date.”
Plaintiffs also identified perceived inconsistencies between the time periods in Google’s
responses and objections and the time periods connected to the search strings in Google’s
proposed search protocol.

With respect to the first issue, Google stands on its responses and objections regarding
time periods. With respect to the latter issue, any inconsistency was unintentional, and Google
has since confirmed to Plaintiffs that it will run the document searches for relevant custodians
over the full requested period for RFPs 23 and 32, consistent with its responses and objections.
With respect to the other search strings identified by Plaintiffs, Google is reviewing Plaintiffs’
analysis and will adjust its search protocol as necessary to ensure that the time periods Google
has agreed to in its responses and objections are captured.'

B. Plaintiffs’ Request that Google Add Additional Project and Code Names to
Its Search Proposal

Google’s March 4 search term proposal identified in red text search terms that Google

proposed to add to the search strings set forth by Plaintiffs in Appendix A to their First Request

'8 In the meantime, Google continues to review and produce documents in response to Plaintiffs’
RFPs. On March 24, Google notified Plaintiffs that it expects to upload on March 29 another
production of approximately 150,000 documents.

25


https://captured.18

Case 1:20-cv-03010-APM Document 124 Filed 03/28/21 Page 26 of 45

for Production. Those same additions to the March 4 proposal also appear in red text on its
March 18 proposal, attached as Exhibit 2 to the parties’ March 18 Joint Status Report (ECF 118-
2). Consistent with the Court’s instruction at the February 25, 2021 hearing, Google’s March 4
red-text additions to the Appendix A strings included pertinent project names and code words.

In the subsequent near-daily exchanges between the parties regarding their respective
search term proposals, the DOJ Plaintiffs never raised any issue with Google’s project name and
code word additions. The first time Plaintiffs raised this issue was last night, when they
informed Google by email that Plaintiffs “plan to address” in this Status Report Google’s
purported “failure to add code words and project names to its search terms.” Plaintiffs’ March
25 email attached a letter, which incorrectly asserted that Google had not included code and
project names in its own proposal, and provided a chart of 74 additional terms and phrases with
the request that Google include “at least” those terms in its search protocol—not as part of the 20
additional strings Plaintiffs have been allotted by the Court’s March 23 Order, but as separate
additions to Google’s protocol. Plaintiffs’ eleventh-hour assertion regarding project names and
code words is meritless.

First, the DOJ Plaintiffs are incorrect that Google did not add code words and project
names to its search terms; Google did so, as is apparent from the red text additions in the March
4 (and March 18) proposals. See ECF 118-2. Second, the DOJ Plaintiffs’ 74 additional
proposed terms and phrases do not appear to be “tailored to identify potentially responsive
records that are not likely to be captured by the searches to which Google already has agreed.”
March 23 Order at 3. For example, Plaintiffs propose a laundry list of terms they identify as
relating to Search Ads, many of which correspond to the project names of product launches. The

inclusion of every project name for a new product launch irrespective of its relevance to the
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issues in the litigation, or to other search terms tailored to particular issues, does not comply with
the Court’s instructions.

Plaintiffs’ March 25 letter also asked Google to confirm that it will include all
permutations of certain names into each of its search strings (for example, “MS” in addition to
“Microsoft”). Here, again, Plaintiffs are asking for a do-over of Google’s proposal without any
demonstration that these additions are warranted. Where their proposed permutations are absent,
in many cases it is because Google accepted Plaintiffs’ proposed search string that did not
include these code names. Again, to the extent that Plaintiffs now seek another belated
expansion of the search protocol, they are able to do that by following the process the Court
outlined in its March 23 Order.

C. Plaintiffs’ Request that Google Re-Review the Materials Previously
Reviewed and Deemed Not Responsive

Google’s responses and objections to the DOJ Plaintiffs’ First and Second Requests,
served February 4 and 10, made clear Google’s position that it would not re-review materials that
were reviewed during the DOJ’s pre-Complaint investigation and deemed not responsive to the
DQOJ’s broad CID requests. Over the course of weeks of meet and confers, Plaintiffs did not
raise any objection to Google exempting these previously-reviewed materials from the document
review set for the Second Requests. The only issue Plaintiffs raised regarding the previously-
reviewed materials was to seek clarification that Google would only exempt documents actually
reviewed by attorneys (which Google confirmed). Accordingly, as the parties exchanged
proposals and search term hit counts, the documents reviewed during the pre-Complaint
investigation were excluded from the hit counts associated with the parties’ respective proposals.

The first time Plaintiffs ever suggested they had any objection to the exclusion of the

previously-reviewed documents was in a letter sent on March 16, as the parties were exchanging
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final proposals in advance of the Joint Status Report filed on March 18. In that letter, Plaintiffs’
counsel stated that if Google would agree to Plaintiffs’ proposed search protocol regarding
newly-collected, previously un-reviewed documents (which the Court subsequently rejected),
then “Plaintiffs will not insist that Google re-review documents that were already reviewed by
Google attorneys during the Investigation; as an alternative, we would require Google to provide
a randomly selected representative null set of those documents for Plaintiffs’ inspection.” March
16, 2021 Letter from D. Aguilar to F. Rubinstein. When Google declined to accept Plaintiffs’
search protocol (which would have required the review of 9.7 million additional documents,
above and beyond what Google had agreed to do), Plaintiffs in their March 18 position statement
asked the Court to order Google to provide a sample of the previously-reviewed materials—
without explaining their failure to meaningfully raise this issue during the parties’ meet and
confers. The DOJ Plaintiffs’ belated demand for production of a sample of non-responsive
documents is another example of Plaintiffs trying to litigate issues that they have never timely
(or seriously) raised during the legion of phone calls and correspondence that have occurred on a
near-daily basis for almost two months.

Google incurred substantial burden and expense in responding to DOJ’s pre-Complaint
investigation, and up until March 16, the DOJ Plaintiffs never indicated they would seek a re-
review of the documents that were marked as non-responsive to the CIDs issued during that
investigation. If Plaintiffs believed Google’s position on this issue was unreasonable, then
Plaintiffs could have raised it promptly and brought it to the Court’s attention on February 25,
rather than at the eleventh hour in an attempt to leverage Google to give up its objections to the
DOJ Plaintiffs’ other (unreasonable) requests. The Court has made clear that the parties should

move forward with resolving document discovery disputes in a timely fashion consistent with the
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schedule in this case. Had Google known that the DOJ Plaintiffs were leaving open the
possibility of demanding that Google re-review millions of documents from the pre-Complaint
investigation, it would have taken that into account in the numerous proposals and hit reports the
parties exchanged since the last status conference, and it would not have compromised as
significantly as it has by agreeing to review millions of documents that Plaintiffs did not seek
during the pre-Complaint investigation. The DOJ Plaintiffs’ request should be denied and the
parties should move forward consistent with the Court’s March 23 Order, rather than going
backward by litigating new issues that were not properly raised or discussed during the meet and

confer process.
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