
United  States  of  America  and  Plaintiff  States  
v.  American  Airlines  and  JetBlue  Airways 

November  18,  2022 



The Rule Of Reason 

Step Description Burden 

1 Is substantial anticompetitive harm likely? Plaintiffs 

2 Are there legitimate procompetitive 
justifications for the restraint(s)? Defendants 

3 Could those justifications be reasonably achieved 
through less restrictive means? Plaintiffs 

If no less restrictive alternative, do the anti‐ 
competitive harms outweigh any procompetitive 
justifications? 

Plaintiffs 
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Step  One:   The  NEA  Harms  
Competition 
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NEA Restraints: Elimination Of Competition 

REVENUE 
SHARING 

CAPACITY & 
SCHEDULE 

COORDINATION 

MARKET 
ALLOCATION 
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Defendants  Admit  That  They  No  Longer  Compete  Within  The  NEA 

Scott  Laurence 
SVP  of  Partnership  

Strategy  

Q. [W]ith the NEA in place, do you agree that the revenue 
sharing component means that it makes more sense to 
cooperate with American, rather than compete for NEA 
routes? 

A. For NEA routes, yes. 

Robin  Hayes 
CEO 

Q. And would you agree that, within the NEA, where the two 
airlines are coordinating capacity, JetBlue and American no 
longer compete with each other, correct? 

A. In terms of the markets in the NEA that are not carved out, 
we don’t compete with each other directly. 

5Laurence  Dep.  (June  3,  2021),  Tr.  at  146:18 ‐25;  Trial  Transcript Vol.  1  at  182:6 ‐10   



                 

           

   

                 
                 

       

         

                   
 

Defendants Admit That They No Longer Compete Within The NEA 

Paul  Swartz 
Regional  Sales  Manager 

Q. So you no longer compete with JetBlue? 

A. On that specific—yes. 

Brian  Znotins 
Vice  President,  Network  &  

Schedule  Planning 

Q. American and JetBlue do not compete against each other 
to take customers away from one another on Northeast 
Alliance routes; is that right? 

A. From a network perspective, no. 

Q. So you are no longer competitors on those routes from a 
network perspective? 

A. Yes 

6Trial  Transcript  Vol.  8  at  28:19 ‐20;  Trial  Transcript  Vol.  15  at  126:15 ‐21  
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Evidence  of  Harm  Under  The  Rule  of  Reason 

(1)  proof  of  market  power  plus 
(2)  some  evidence  that  the  challenged  
restraint  harms  competition 

Ohio  v.  Am.  Express  Co., 
138  S.  Ct.  2274,  2284  (2018) 
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20% share sufficient to support
finding of market power

20% share sufficient to support
finding of market power

Toys “R”Us, Inc. v. FTC,
221 F.3d 928, 937 (7th Cir. 2000)

Toys “R”Us, Inc. v. FTC,
221 F.3d 928, 937 (7th Cir. 2000)

26% share sufficient to support
finding of market power

26% share sufficient to support
finding of market power

United States v.VisaU.S.A., Inc.,
344 F.3d 229, 239 40 (2dCir. 2003)

United States v.VisaU.S.A., Inc.,
344 F.3d 229, 239 40 (2dCir. 2003)

30% share sufficient to support
finding of market power

30% share sufficient to support
finding of market power

BookLocker.com, Inc. v. Amazon.com, Inc.,
650 F. Supp. 2d 89, 103 104 (D. Me. 2009)

BookLocker.com, Inc. v. Amazon.com, Inc.,
650 F. Supp. 2d 89, 103 104 (D. Me. 2009)

Market Power Established By Market Share in § 1 Cases 

20% share sufficient to support 
finding of market power 

Toys “R” Us, Inc. v. FTC, 
221 F.3d 928, 937 (7th Cir. 2000) 

20% 
share 

26% share sufficient to support 
finding of market power 

United States v. Visa U.S.A., Inc., 
344 F.3d 229, 239 40 (2d Cir. 2003) 

26% 
share 

30% share sufficient to support 
finding of market power 

BookLocker.com, Inc. v. Amazon.com, Inc., 
650 F. Supp. 2d 89, 103 104 (D. Me. 2009) 

30% 
share 
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Market Shares Establish Market Power On Boston Routes 

Boston Overlap Markets Combined 
Revenue Share (as of 2019) Anticompetitive by HHI 

Boston – Charlotte 96.1% 

Boston – Chicago 48.5% 

Boston – Dallas/Fort Worth 83.6% 

Boston – Los Angeles 62.6% 

Boston – Miami 76.5% 

Boston – New York City (JFK/LGA) 49.8% 

Boston – Philadelphia 86.8% 

Boston – Phoenix 85.2% 

Boston – Rochester 86.2% 

Boston – Syracuse 82.1% 

Boston – Washington, D.C. (DCA) 88.0% 

PX0461 (Miller Report Exhibit 16) 9 



       Boston: A Battleground For Competition 

 
 

 
 

 
   

   
   

           

Boston Nonstop 
Overlap Markets 

11 

8.9 Million 
Passengers Carried 

$1.78 Billion 
Total Market Revenue 

Up to 96.1% 
Combined Market Share 

PX0461 (Miller Report Appendix E and F) 10 



Market Shares Establish Market Power On New York And Newark Routes 

NYC Overlap Markets 
Combined 

Revenue Share 
(as of 2019) 

Anticompetitive 
by HHI 

JFK/LGA – Austin 44.6% 

JFK/LGA – Charleston 43.6% 

JFK/LGA – Chicago 36.2% 

JFK/LGA – Las Vegas 46.5% 

JFK/LGA – Los Angeles 57.0% 

JFK/LGA – 
Martha’s Vineyard 

92.5% 

JFK/LGA – Miami 55.9% 

EWR – Miami 31.0% 

JFK/LGA – Nantucket 96.8% 

NYC Overlap Markets 
Combined 

Revenue Share 
(as of 2019) 

Anticompetitive 
by HHI 

JFK/LGA – Orlando 55.3% 

JFK/LGA – Phoenix 61.5% 

JFK/LGA – Portland, ME 37.4% 

JFK/LGA – Raleigh‐ 
Durham 

47.8% 

JFK/LGA – San Diego 44.7% 

JFK/LGA – San Francisco 45.7% 

JFK/LGA – Savannah 46.5% 

JFK/LGA – 
West Palm Beach 

60.0% 

PX0461 (Miller Report Exhibit 16) 11 



           NewYork City: A Battleground For Competition 

 
 

 
 

 
   

   
   

                                                       ‐

NYC Nonstop 
Overlap Markets 

18 

23.1 Million 
Passengers Carried 

$5.37 Billion 
Total Market Revenue 

Up to 96.8% 
Combined Market Share 

PX0461 (Miller Report Appendix E and F). Includes 17 JFK/LGA markets and 1 EWR market. The BOS LGA/JFK market is omitted here and included in the figures on Slide 10 12 



There  Are  Undisputed  Barriers  to  Entry  and  Expansion  in  New York  and  Boston 

BOS T  ON  

Constraint: 

Gates 

Vasu  
Raja 
Chief  

Commercial  
Officer 

“Look,  in  Boston  the  critical  path  is  not  
slots;  it’s  gates” 

“Its  gate  constraints  effectively  act  as  
form  of  slot  constraint” 

 NEW  YO  R  K  

Constraint: 

Slots 

13 

Dr.  Darin  
Lee 

“There  are  certain  places  in  New York,  in  
particular,  other  slot  constrained  airports,  
where  entry  is  more  difficult  for  all  carriers” 

Trial  Transcript  Vol.  4,  Tr.  at  214:6 ‐7,  214:10 ‐11;  Trial  Transcript  Vol.  12,  Tr.  at  65:5 ‐7   (Lee) 
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Evidence  of  Harm  Under  The  Rule  of  Reason 

(1)  proof  of  market  power  plus 
(2)  some  evidence  that  the  challenged  
restraint  harms  competition 

Ohio  v.  Am.  Express  Co., 
138  S.  Ct.  2274,  2284  (2018) 



Evidence  The  Restraints  Harm  Competition 

15 

 
     
   
   

     
     

       
     
   

   

     
   
 

   
     

 

1 321 
Defendants 

admit they no 
longer compete 
within the NEA 

32 
The terms and 
incentives of the 
NEA will result in 
higher prices and 
reduced output 

in overlap 
markets 

The restriction of 
competition will 
substantially 

harm consumers 
in Boston and 

NewYork 



Evidence  The  Restraints  Harm  Competition 
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1 321 
Defendants 

admit they no 
longer compete 
within the NEA 

2 
The terms and 
incentives of the 
NEA will result in 
higher prices and 
reduced output 

in overlap 
markets 

3 
The restriction of 
competition will 
substantially 

harm consumers 
in Boston and 

NewYork 



Revenue  Sharing  Raises  Prices  Because  of  Recapture  Incentive 

Illustrative  example 

17 

             If JetBlue raises prices . . . 

       
 

     
   

 
 

 

 
   
 

   
 

   
Chose
Not to
Fly

Chose
Not to
Fly

AAAA

NEA 

With NEA in place, 
JetBlue recaptures 

revenue from passengers 

Diversion 
from JetBlue 

Revenue accrual 
after sharing 

Chose 
Not to 
Fly 

AA 

diverted to American 



Pricing  Is  Determined  By  Capacity 

Doug  Parker 
Board  Chairman  
and  Former  CEO 

                   
             

                   
 

                   
                 

                   
         

                     
 

Q. So Mr. Parker, you would agree that holding everything else 
constant, as supply goes down, prices go up. 

A. Holding everything else down, it’s a key of that.Yes. 
Economics 101. 

David  Clark 
Head  of  Revenue  
and  Planning 

A. [B]ased on the laws of supply and demand, generally, constant 
demand decreasing supply would lead to upward pressure on fares. 

Q. And that would happen regardless if you were coordinating your 
pricing with any other airline, correct? 

A. Correct. In a completely independent world, that would still be the 
natural pressure. 

Trial  Transcript  Vol.  6  at  42:9 ‐12;  Trial  Transcript  Vol.  10  at  83:7 ‐13 18 



             
         

 

When  Capacity  Goes  Down,  Prices  Will  Rise  

Evan  Jarashow 
Pricing  Manager 

Q. So, in part, it was the American 
cancellations that fueled this action, right? 

A. In part. 

19PX ‐583  at  1;  Trial  Transcript  Vol.  3  at  74:24 ‐75:1 



Capacity  Coordination  Mitigates  Unilateral  Incentive  to  Grow 

Vasu  Raja 
Chief  Commercial  Officer 

20PX0807  at  66;  Trial  Transcript  Vol.  7  at  186:15 ‐21,  186:23 ‐25,  190:11 ‐12 

                       
                         
                           
                       
                     
         

“[W]e call it ‘cheating on the pool,’ which is, like, you don’t want 
to – we  always want to fly at a similar amount. Like, we always 
want to grow, but we are going to be really smart in how we 
think about where we grow. We want to grow in the places 
that make the most sense for us together because that’s how 
you expand the revenue pool, right?” 



Evidence  The  Restraints  Harm  Competition 
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1 321 
Defendants 

admit they no 
longer compete 
within the NEA 

2 
The terms and 
incentives of the 
NEA will result in 
higher prices and 
reduced output 

in overlap 
markets 

3 
The restriction of 
competition will 
substantially 

harm consumers 
in Boston and 

NewYork 



Overcharge 

$700M $700
Newark Not inOther $56M $69M Market 

Carveouts 
$600M $600 $204M 

$500$500M 

$400 Total Harm$400M NonstopOverlaps Newark in Market$696M $640M $627M 
NotCarveouts $300M $300
$492M 

$200$200M 

$100$100M 

$0$0M 

PX0461 (Miller Report Exhibit 24), at 111; Miller Direct Demonstrative slide at 3, 58, 81  22 

The NEA Results In $696 MillionOf HarmToConsumers 



Predicted Harms ConsistentWith Defendants’ Analyses 

Price change from loss of independent JetBlue competition 
120% 

BOS‐CLE 

114% 

100% 
BOS‐EWR 

92% 

80% JFK‐PIT 

75% 
JFK‐RIC 

FLL‐PIS FLL‐MEX
65%60% BOS‐DTW61% 60% 

CHS‐FLL
55% 

50% BOS‐DCA 
40% 

40% 

EventFLL‐SAN DiD  StudyRegression
20% 23% ProductsAUS‐SFO 21%20% 

16% All Products
14% 

9% 
0% 

Defendants’  Plaintiffs’ Expert’s| Ordinary Course Event Studies 
Experts’ Advocacy Simulation 

PX0461 (Miller Report Exhibit 20, 24); PX0644 at 4‐6 2323 



                     

Defendants’  Focus  On  Current  Fare  Effects  Is  Misplaced 

“[Proof]  of  actual  anticompetitive  effects  .  .  .  is  often  
impossible  to  make  due  to  the  difficulty  of  isolating  
the  market  effects  of  challenged  conduct”  and  so  
“courts  typically  allow  proof  of  the  defendant’s  market  
power’  .  .  .  [as]  a  surrogate  for  detrimental  effects” 

United States v. Brown Univ., 5 F. 3d 658 (3d Cir. 1993) 

24 



                 
                     
                   

Defendants  Do  Not  View  2021  Data  As  Representative 

David  Fintzen 
VP  for  the  NEA 

Q. Okay. American and JetBlue simply agreed that the actual 
flying that took place between April 1, 2021 and March 31, 
2022, was not reflective of the spirit of the MGIA, correct? 

A. Correct. 

25Trial  Transcript  Vol.8  at  126:4 ‐7 



The  Rule  of  Reason  

Step  Description  

 

 
 
 
 
 
 
 
 
 

  
 

 

 

 
 
 
 
 

 

Burden  Met?  

1  Is  substantial  anticompetitive  harm  likely?  Plaintiffs  

2 Are  there  legitimate  procompetitive 
justifications for the restraint(s)?  Defendants  

3  Could  those  justifications  be  reasonably  achieved 
through less restrictive means?  Plaintiffs  

26 



Step  Two:  Defendants   Have  
Failed  To  Prove  Benefits 

27 



Defendants  Have  Failed  To  Prove  Benefits 

28 

   
   
     
     
   

   
 
 

   
   

 

   
 

     
   

   
     

 
   

   
     
       
   

1 2 3 4 51 
Defendants do 

not even 
attempt to show 
benefits in the 
nonstop overlap 

markets 

2 
Optimizing the 
Defendants’ 
networks 

produces little 
benefit without 

additional 
capacity 

3 
Dr. Israel 
wrongly 

attributes all of 
his assumed 

capacity growth 
to the NEA 

4 
Defendants’ 
“growth” is 
illusory 

5 
Defendants have 
not grown their 
fleets as a result 

of the NEA 



No  Quantification  Of  Benefits  In  Nonstop  Overlap  Markets 

“If  a  decision  is  to  be  made  to  sacrifice  
competition  in  one  portion  of  the  economy  for  
greater  competition  in  another  portion  this  too  is  
a  decision  that  must  be  made  by  Congress  and  
not  by  private  forces  or  by  the  courts.” 

29 

United  States  v. Topco  Associates,  Inc., 
405  U.S.  596,  611  (1972) 



               
         

           

Defendants  Have  Not  Substantiated  Benefits  On  Nonstop  Overlaps 

Mark  A.  Israel 
Defendants’  Expert 

Q. And Dr. Israel, you haven’t focused on a route‐by‐
route analysis, though, right? That’s fair, right? 

A. I haven’t done a route‐by‐route benefits 
analysis. 

30Trial  Transcript  Vol.  14  at  162:24 ‐163:1 



Defendants  Have  Failed  To  Prove  Benefits 
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Few  Benefits  Of  Schedule  Optimization  Without  Additional  Capacity 

Mark  A.  Israel 
Defendants’  Expert 

Q. Dr. Israel, it is fair to say that simply putting American 
and JetBlue together, as each existed in 2019, at the 
NEA airports, doesn’t reveal much benefit, right? 

A. Right . . . . If you just put [the networks] together, 
you can squeeze out a little bit from the stone. 

* * * 

But in general, what I mean by just putting them 
together would be – could include schedule 
optimization, and it would get you to the same 
place.You can’t do it unless you have more seats. 

32Trial  Transcript  Vol.  14 at  143:15 ‐145:1 



Defendants  Have  Failed  To  Prove  Benefits 
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JetBlue  Would  Have  Grown  Anyway  In  New York  And  Boston 

34

Eric  Friedman 
Director,  

Route  Planning 

PX0535  at  2 



Dr.  Israel  Ignores  JetBlue’s  Standalone  Growth  Plans 

35 
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JetBlue Capacity Across Potential Plans 
Raven Input Compared to 2020 Growth Plan 

The schedules that 
Dr. Israel used to 

calculate consumer 
benefits assume 
less growth than 

JetBlue’s 
standalone plan 
from July 2020 
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Schedule Optimized (v2) Actual Planned 

Schedule 

Raven Input Standalone Growth Plan 



Defendants  Have  Failed  To  Prove  Benefits 
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Across  Full  Networks  Defendants  Show  No  Unique  Growth 

37
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JetBlue’s  “Growth”  Has  Come  At  The  Expense  Of  Non‐NEA  Routes 
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NEA Routes Non-NEA Routes All Routes 

Domestic and International Routes at NEA and Non-NEA Airports 
Percent Change in JetBlue Capacity Relative to September 2018 

38 Trial  Transcript  Vol.  16  at  102:8–103:3;  PX0956  (Town  Reply  Report)  ¶  139,  Ex.  25 



Defendants  Have  Failed  To  Prove  Benefits 
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American  Admits  It  Is  Robbing  Peter  To  Pay  Paul 

Brian  Znotins 
Vice  President,  

Network  &  Schedule  
Planning 

Q. Now,  sitting  here  today  as  American,  
robbing  Peter  to  pay  Paul  .  .  .  do  you  have  
to  pull  down  flying  or  grow  more  slowly  in  
other  areas  in  order  to  fund  the  NEA? 

A. In  the  short  term,  yes  .  .  .  . 

40Trial  Transcript  Vol.  15  at  104:17  – 105:6  



                
         

JetBlue’s  Fleet—Not  The  NEA—Determines  How  Much  It  Can  Fly 

David  Clark 
Head  of  Revenue  
and  Planning 

2021: At most about 1% projected growth under 
NEA as compared to without NEA 

41

 

WITH WITH WITH 
NEA~1% ~1% 

NEA NEA
~1% 
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2022‐2026: 
DEPARTURES 

PX0816;  Trial  Transcript  Vol.  10  at  28:2 ‐16;  32:9 ‐37:4  



             
 

           
           

             
         

       

         

Defendants  Claim  Now  JetBlue  Never  Considered  Delaying 
The  Retirement  Of  The  E190s  .  .  . 

David  Clark 
Head  of  Revenue 
and  Planning 

THE COURT: Why wouldn’t this scenario been 
under consideration? 

THE WITNESS: We had already announced the 
retirement of the E190s. . . . 

THE COURT: So it didn’t occur to anybody 
pre‐NEA why don’t we just grow 
by keeping the E190s longer. 

THE WITNESS: Correct. . . . 

42Trial  Transcript  Vol.  10 at  37:17 ‐38:12 



.  .  .  But  JetBlue  Considered  Delaying  The  Retirement 
Of  The  E190s  Regardless  Of  The  NEA 

43

Eric  Friedman 
Director,  

Route  Planning 

PX0525  at  2 



         

                   
                     

                   
         

                 
                 
           

‐

Keeping  The  E190s  Made  More Sense  Without  the  NEA 

David  Clark 
Head  of  Revenue 
and  Planning 

Q. Okay. And that reflects that the difference that keeping the 
E190 fleet aircraft in JetBlue’s fleet is making in terms of 
revenue is larger in a scenario without the Northeast Alliance 
than with the Northeast Alliance, correct? 

A. So in this hypothetical scenario that we weren’t considering, 
the revenue difference is higher because we would deploy 
the fleet differently, hypothetically, without the NEA. 

Trial Transcript Vol. 10 at 23:18 24:6; PX0816 44 



JetBlue  Needed  More  Aircraft  to  Fulfill  Even  Its  Standalone  Growth  Plans 

PX0789  at  4,  17 45 



Defendants’  Intangible  Justifications  For  The  NEA  Fail 
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Frequent flyer 
programs and 

network breadth 
do not benefit all 

customers 

32 
American and 
JetBlue were 

already 
“relevant” at 
NEA airports 

The NEA has not 
spurred any 
competitive 
response 



                              
 

                           
                         

     

Frequent  Flyer  Programs  And  Network  Breadth  Do  Not  Benefit  All  Customers 

Vasu  Raja 
Chief  Commercial  

Officer 

“[T]he customers whom we’re most after . . . is somebody who is a power 
traveler. 

“And for us, like, a huge amount of the success and profitability of our 
company is attracting the power user of our product, less so the marginal 
user of our product.” 

47Trial  Transcript  Vol.  4 at  211:5 ‐213:14;  DX0009  at  19 



Defendants’  Intangible  Justifications  For  The  NEA  Fail 
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JetBlue Told  Lenders It  Had   “Leading  Positions”  Before  The  NEA 
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   NewYork City Boston 

PX0716  at  19 



 
   

   

           
     
     

               
     

       
   

 

       
         
       
       

     
 

American’s  Presence  in  New York  Was  A  Choice  It  Made 

Doug Parker 
Board Chairman 
and Former CEO 

Q. Is it fair to say, Mr. 
Parker, that Delta’s 
enhanced position in 
NewYork City . . . is 
partly the result of 
US Airways giving Delta 
those LaGuardia—265 
LaGuardia slots? 

A. Sure. That’s a good 
piece of why Delta has 
more capacity in New 
York than in the 
combined American / 
US Airways. 

50

   

   

US Air Delta 

265 
Slots 

NEW  
YORK  

DC  

US Air Delta 

84 
Slots 

Trial  Transcript  Vol.  6 a  t  67:17 ‐23 
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What  Delta  and  United  Actually  Said: 

Joe  Esposito 
S.V.P.  – Network  

Planning 

Q. Has Delta added any routes out of or into Boston because of the 
NEA? 

A. No, everything that—everything that we’ve been—that we 
put into Boston was in our long‐term plan. 

Mark  Weithofer 
Director  Domestic  
Network  Planning 

                         

             
             

               

                   
                  

                       
       

Q. What’s United’s network response been to the NEA? 

A. Our network strategy has not changed since the NEA has 
announced – was  announced because of the NEA. We have 
the same strategy that we went into Covid coming out for the 
NewYork area and Boston. 

Esposito  Dep.  Tr.  at  236:23 ‐237:3;  Weithofer  Dep.  Tr.  at  99:17 ‐23 52 



There  Is  No  Justification  For  
The  NEA  In  Boston 

53 



           

     

JetBlue Recognized Boston Was Hard to Justify 

54PX0807 at 72 



JetBlue Became the #1 Carrier in Boston Organically 

“And  by  2019,  before  COVID  and  
before  the  Northeast  Alliance,  JetBlue  

had  grown  to  become  the  largest  
carrier  in  Boston,  correct?” 

David  Clark 
Head  of  Revenue  
and  Planning 

“Yes.” 

Robin  Hayes 
CEO

“Yes.” 
Trial  Transcript  Vol.  10 at  10:12 ‐15;  Trial  Transcript  Vol.  1  at  113:1 ‐4 55 

             



                   

   ‐

From Competition Between Three Airlines in Boston . . . 

56DX 0282 at 19 



.  .  .  To  A  Single  Dominant  Partnership  in  Boston 
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The Rule Of Reason 

Step Description Burden Met? 

1 Is substantial anticompetitive harm likely? Plaintiffs 

 

2 Are there legitimate procompetitive 
justifications for the restraint(s)? Defendants 

 

3 Could those justifications be reasonably achieved 
through less restrictive means? Plaintiffs 
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There  Is  A  Reasonable  Less  
Restrictive  Alternative  

To  The  NEA 

59 
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Less  Restrictive  Alternatives 

The  restraint  should  be  enjoined  if 
“the  procompetitive  efficiencies  
could  be  reasonably  achieved  
through  less  anticompetitive  means.”  

National  Collegiate  Athletic  Ass’n  v.  Alston, 
141  S.Ct.  2141,  2160  (2021) 



WCIA  Model  and  Slot  Lease  Is  A  Reasonable  Less  Restrictive  Alternative 

         
     
The WCIA + Slot Lease: 

A Less Restrictive Alternative 

61 



American  Considered  The  WCIA  +  Slot  Lease  Scenario 
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Jordan Pack 
Senior Manager, 

Commercial Planning 
and Analysis 

PX0268  at  5 



The Rule Of Reason 

Step Description Burden Met? 

1 Is substantial anticompetitive harm likely? Plaintiffs 

 

2 Are there legitimate procompetitive 
justifications for the restraint(s)? Defendants 

 

3 Could those justifications be reasonably achieved 
through less restrictive means? Plaintiffs 
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64 

Rule  Of  Reason  Balancing 

A  restraint  violates  the  Sherman  Act  if  its 
“anticompetitive  effects  .  .  .  outweigh 
[its]  legitimate  business  justifications.”  

 

Sullivan  v.  National  Football  League, 
34  F.3d  1091,  1111  (1st  Cir.  1994) 
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Competition
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Year in Commerce
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$640 Million Harm on 
29 Overlap Routes 

Loss of Head to Head 
Competition 

Billions of Dollars per 
Year in Commerce 

Millions of Passengers 
perYear 

Joint Control Over 
Significant Capacity 

No Proven Benefits 
by Market 

Promises to “Power 
Travelers” 



Conclusion 

66 



Pandora’s  Box:   After  The  NEA,  What  Is  Next? 

67 
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                 ‐

Robin  Hayes’  Warnings  About  Joint  Ventures  Are  Accurate 

Robin  Hayes 
CEO 

Q. So you predicted that the international JVs would argue that 
their getting bigger actually benefits the consumer because 
the other international JVs are also getting bigger, right? 

A. Yes. That was part of the issue. 

68Trial Transcript Vol. 1 at 158:18 21; PX0569 at 48, 65 
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