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Credit Card Fees Cost Merchants 

Over $50 Billion Each Year. 

- PX2482, Nilson Report No. 1041 (May 2014) 
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PX0002 

Except as expriessly permittecl l>y Applicable Law, you must not 

::> indicate or impl'y that you prefer. directly or indirectly, any Other Payment 
Products over our Card, 

o try to dissuade Ca rdme mbers from using the Ca rd. 

o criticize or miscila racterize the Card or any of our services or programs. 

o try to persuade or prompt Cardmembers to use any Other Payment P'rodoc1s or 
;:my AthP.r mP.tllnci nf fl'l\flflP.llt (P. a . [l'lymFmt hy r.hP.r.k-1. 

o impose any restrictions. conditions. disadvantages or fees when the Card is 
accepted that are not imposed equally on all Other Payment Products. except for 
electronic funds transfer, or cash amt check. 

o engage in activities ttiat harm our business or the American !Express Brand for 
both]. or 

o promote any 01her Pavment Products [except your own private label card that 
you issue for use solely at your Establishments) more actively than 'f{IU promote 
our Card. 

3 



Step 1 (Plaintiffs) 

Adverse effect on competition 

Either Through: 
-------

0 Direct path- actual anti-competitive effects 
o Indirect path 

o Market definition 
o Market power 
o Likely anti-competitive effects 

Step 2 (Defendant) 

Possible pro-competitive effects 

Step 3 (Plaintiffs) 

Whether any pro-competitive effect could be achieved by less anti­
competitive means 
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Actual Anti-Competitive Effects 

There is direct evidence that Amex's Anti-Steering Rules have actual anti­

competitive effects. 

Market Definition 

The relevant antitrust product market is general purpose credit and charge card 
network services to merchants; within that market, there is a distinct relevant 
market for card network services to Travel & Entertainment (T&E) merchants. 

Market Power 

Amex's market power is demonstrated through (1) customer insistence, (2) price 
increases, and (3) market share. 

Amex's Defenses 

Amex lacks valid pro-competitive effects or other defenses. 
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Clear Evidence: 

(1) Amex's Anti-Steering Rules Exist. 

(2) Amex's Anti-Steering Rules Prevent 
Competition over Merchant Fees. 
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Amex's Anti-Steering Rules limit merchants 
from encouraging their customers to use credit 
cards that cost merchants less: 

o No discounts 

o No incentives 

o No expression of preference 

o No ability to influence consumer choice 

o Not even truthful price disclosure 
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Amex's Anti-Steering Rules obstruct competition 

among all four credit card networks at all 

merchants that accept Amex. 
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o Airline: Offer award miles or in-flight benefits 

o Car rental company: Offer free upgrades, unlimited 
mileage, or rewards points 

o Tour operator: Off er free breakfast or discounts on 
transportation between airports and hotels 

o Retailer: Use signage to communicate payment 
preferences 
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"If merchants had unfettered 
freedom to steer customers at 
the point of sale, it is likely that 
they would encourage 
customers to use the card that 
has the lowest merchant 

V discount fee . ... If such 
steering were pervasive, it might 
force Am ex to charge a lower 
merchant discount fee .... " 
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"American Express' average 
merchant discount rate in 1999 
was approximately 2. 73 percent 
compared to Discover's rate of 
approximately 1.5 percent and 

Visa's and MasterCard's rates of 
approximately 2 percent." 
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improve your profits. It's as easy as l, 2. 3. 

HIGHLY CONFIDENTIAL - SUBJECT TO PROTECTIVE ORDER AMEXNDR16479543 
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"How to persuade Visa, associations, 
service establishments, and CVBs not 
to participate in any kind of card 
preference campaign/program." 
. ' 
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•"Create a compelling tagline that is superior 
~ '' to prei.erence .... 

•"Negotiate long term contracts with key 
partners that incent them not to participate 
in preference campaigns ... " 

•"Cut discount rate to zero in any market 
where Visa invests in preference" 

•"Lower discount rate for SEs who agree 
not to participate in preference 

. " 
" Sl.Ocpl H.vey K.,u Oh-) 

campaigns 
JollnSt1flon(()pl")) 
B1Uh""v(Qsilyt) 

•"Incent merchant to ask for Amex" 

•"Offer aggressive pricing incentives" 
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-'?~-lS'i ~.t. 
Memorandum 

CONTAINS CONPIDI N'llAL INf'~MUION '°"' llftf:ll.HAL UH OHl.Y 

AM(QCAN umss COWANY:~.c::~--·======~=:::::::::: 1997 m.51 OUAITll ASSlSSMlNT 

All Am,.n,ur E"flftS M&na~n. -µ Han .. ey C".olub .>l\d Kim ci.e...utt -wdl~ tom 

Ktn'tntw 
wtwiD 

A1anorg.1 

P'°""""' ha.-.iocon 
Ol.lttol'I~• 

ESTAWSHMENT SERVICES 
t._•t3bhlfohr'l't('nt Servfces has seen autstanding results in the numbe 
sig~ so far thi.5 yeu American CxprtsS Card.5 art- now KCt'pttd m 9L 
es1~bUshmmts whNf' our cardmembert do t.twir plasrk 5"pending. 

Accom.pliihmenb 
S1gn1n~ wu-e up 19 pt'f«'nl \'n".SuiS thc:o same pttiod last )·e.\r, mcJudmg kry 
merdu.nts like Rite Aid, the serond largest dru.g Stott in the UnJt~ S:ates, and 
F..l han Alhm. & leading fum iturp !'tore W11 al'W> m.tdP prog~'° in ~igning mf'rrh.an~ 
in new lndu.strit$ such a.s .supermarket.\ (Dominick's and Kings), heahh (.tft 
(Comu\g Meche.a) Labs) and tele-communicattons (AirToodl Cellular). 
We laul'\C"ht"d tht l~lant Mtr("Mnt ~ctivat'°1'1 System with our lar~~t f d l!'m:.I 
Sales Ag«U - A rst D.lta Merchant ~~·kes.. This leadlrtg-edge ted m ology CNblcs ui 

to ~i up a newly :5igned mert'hant ' 'itlually umnediately after tl'Cel\'lng then dat.a, 
\•ersu~ acti\.'at>on that used to take an)'where from 1wo lo U day~. 

\Ve bunched a new distribution channel tho1t allows mercltimts to submit charges 
bnd gam authonuhon. directly o vc:r tht: lnk'mct. Thi~ g11kwi11)'• whKh is based on 
il'\dustry standard protocol, allows merchants U) a 'l.'Qld thlrd-pan)1 user clurges and 
pro\"ides safe and fits1 transaction support 

Se' eral merchant processes were rcvtSed tu dnvc doirc-d mcrch;iint beh;ii,·ior, 
improve our eronomics and align with industry practias. We are durg-lng a feoe- t <'o 

mC'.f'Chants who ohuun authom.a tions by phont rather th11n tltttronicany Wt o,lio 
charge a fee to merciunts whom \\'e pay b)' ch(>(k. We e,;peo these fet:i: h> incl'fu 
merchants to conver1 to Electronic O.ua Cap1u.re {EOC} al)d • ulOil\i!lled pay1ntr1t 
(ACli). This quarter. we began retaining the discount amount on chargebacl..:., which 
can cxrur when a cud.member disputes a chargP. 

~~d~~~~~'N~; ~~r&:~r~~ 'Cfi~;~v~~fa~~P~""'~'s=:~~~~=---J-_J 
.issociation.s and bu~in(.'SS("IO aJffllatC'd with major US. shopping streets 
pMt.cipation m .. F,.mo\18 Strrtu,"' • n•bonw1dt' prdnenct' c1mJ>11ign schedu 
run during the summer B:t1blishmnu ScrvK"cs, with the support o( our State 
Covt'mment Affal" coUeagues. persuaded merchants not to p.1Micip.itc. This is one 
win in an ungoing bJtllt: with Vii.la. 

Di1appointmenh / Challenges 
We nttd to do e-ve-rythmg 111 our power to ancrnse ou r btn, .. ·Jl!:dge of the ma1 l ets 
Vti.:i is 1o1.rgl'1ing, and maintaln and i trengthcn our rcJatioruhi~ with merctiant:. 
.:ind merchant associations m those marki:ts to try «> rouoter lhc~ L-ffort~ 

SMAU &USINESS SERVICES (SBSJ, GOVERNMENT CARO AND CONSUMER TIIAVEl 
SmaJl Business Sttvicts ii ronttnuing to prrform wrU, dc\·cloping nrw product~ to 
meoec the needs o/ smaU busln~s customers, .and t--=ecuting against thl.S su.ateg~· Ne"· 
credn card.ii. -- Gold Corpomtc Optim.t" .md o-=1t11 Sk~·Miln'" Corporate C.,rd - .ire 

HIGHLY CONFEENT\AL Sl.bjed lo Pt~ Oub AMEX0001830113 

PX0152 

"To All American Express 
Managers'' 

"From Harvey Golub and 
Ken Chenault" 

"We thwarted a nationwide Visa 
marketing campaign in key 

markets " (emphasis added). 

18 



American Express is finally offering a concession to merchants. 
However, pome rest;ri~tipns apply. 

Lllrc 11n1tlier ncl."'.ble rmulioa, k SCarttd in Boston. 
A s11"1ll gioop o( «Sla<lratewt, irrililled by the<D!lof doiig business with 

An~rian £xprcss, decided m1pW; oot about ii. Their Wlitts wtttiointd by 
ClheB in cities aaoss th< United Stales. Bcfure 1q Amcricon ilxPI"" had 

; 

)t!Ulommpr<miseyour right to ruayourhusints1 H YI"' see fit. 
lf. liicel'l&n)' metmanls, )IOU've b«n cmnu!li.ng your CO'Sll' bf Slt."t'rinK )'I ll.I' 
lomers lDWlrd "9! upensile anls, you'U haVI! :o stop. In !he process, 

,..'llbegimgup-mosleffedi,.tool fornegllliating ,,..,."'""':'b:< 

"If, like many merchants, you've been controlling your costs by 
steering your customers toward less expensive cards, you'll have 
to sto " 

111 !JCC;t p:!)'nlit:n 

H'M l!.lflJ t"4 't'lrice airtcisau of if1Y American ExP1611eJVice or 
Pll!L'T.'1111 ii a c1sb•ner presets an Amill card fur payl1lfClt 

liu.m91..!!l!L c.irttlly or indil"OClly, expi<SS a P"rmoc. for any other 
cud over American Exp:ess. 

lfMJH.Jl!l!.~ disfilay amh<rcard's'identifyirig imignia'Rl1X<pnx1'Jncn1!7 
1h.-1111h.1111f Amt-t'if:tn ExprC!is, ;mdyoum~ rnnl<eyour btsl effort to 
di:epl:ty ;ulil~lt~"'' Amfa lmignlRurd1 .• ~ 

)fut lllf{rllt( iuiti:lc 11ud execute any P."r/Tlltnlad prt.nx»tim wiltlout 
s;ivi11tA11K'!'il.11f1 Exinss the rig:htolfnt rtfusal, or,afternming 1n AmEx 
pn111JJlilx1, IU'I a si1nUarpcorlllion "'1hrunhercardb'aix ITXl'llhslhereaftet 

The in!Plil..-ilinuf this agreement m: far-reaching and mDft than 
a Huie bit dlslurbin,i. 

TJl!iGRf:ENC\RoGryET11 ThEGREEN 
CARO T AKETH AWAY. 

la re1urn for AmEx's "gtntr· 
cllti1y.• 1heo~111ytxped.S 

PX1366 

speed\~ freeduin of n11t1Yement oryuur fl'?rdml tl)m,1kc: )ll._r1M11 

business~ions. 
So if American Expresa ulftrS yuu 1 breuk on ruur disn>t!fi rntc, 

bJ all means tab: it. Bui bear ill mind cha! )'OU don't ha.e IO sign any 
. _,,....you cbi\agrttwilh.Get outrour r..i pcnol.Crossool or 
chail¢fll'f'I partcitt>!iroposal that JOU set as an infrir1.~mwdon yiu~llll\. 

Whal will haP1>ea? One of two thi~s, pruhnhly. 
Thty m.,- r.m: aerte. Hut Ainericm Jl.xpr~ m~itn 111.• fun~t lr~t lo Ui.· 

bargainine table with ;i betternffer i.ncl" moru fk:xihk! :i11itttt. 
Or tbtf mayairee- ln whkhaise )'0011 pockd n handy li1Ui:cliMt"111i·r.~r 

reduction withoutgivinaup yoi..- lreed<rn. 
At Visa. "''d be deliglied bi ... 111.-.. h:w en. M1er 1dl.•ny•hi011 11.i 

helps your business ls good business forw, um. . 
Sotalkto)Yllr Amf.J.repl'fSl!l'lrat:iw..St"nd11f1 fnr 

)'OUtrights.fJl!hekqirui,koouldbe ~. 
""'1hSllbeta00.11moneytu)'<L ~ 

kk ew:rywhtre l'OlJ \Yil.l\f lo be: 
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Actual Anti-Competitive Effects 

There is direct evidence that Amex's Anti-Steering Rules have actual anti­

competitive effects. 

Market Definition 

The relevant antitrust product market is general purpose credit and charge card 
network services to merchants; within that market, there is a distinct relevant 
market for card network services to Travel & Entertainment (T&E) merchants. 

Market Power 

Amex's market power is demonstrated through (1) customer insistence, (2) price 
increases, and (3) market share. 

Amex's Defenses 

Amex lacks valid pro-competitive effects or other defenses. 
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l;!\lTim STA"ll".S of A-wa. 
l'laintUf. 

\ ' ISA l;.!;..A. l~C.. ViM l111en1&u-a! 
C:.rp.. ulll Mait«Cud IJllKMtieal 
l~l>rieadanta. 

Na. tl!I CI\' . 71ii(BSI ). 

!.. .w-,.lia-U(l .SI 

•R8unal pnidlKt -rut: wtaidl 

emnrmm.~mill ardft' liO analym 
dl!f~ ... -mir:t"-"~~ 
fll ~Ad. ·~-~ 
lhallmn!~~,.ill 
eJM fll COftlUl!llln.Wllwhal~ 

..0.. si--Ad.f 1gMq...uamend­
flll, 1•UACA. l lft~ 

'* ,...__ 1111..- .....! ...._ 
........... jlodidal_ 

16S FEDERAL SUPPLKME~'T. 1!d SBIUE!S 

To _ .. 
_.,,. ---

o( TI>lurne for !the) New Premium Prod­
ud"' WU M&!LerCard,. Di9c:0\1!r, and Amer­
ican Expr@!!. (Ex. P-lli!22 al. VU 11'717ll8.) 
There W1U 00 indication um the new pre­
mium ratd would dL~ace ronsumer 
q>ending on o:ub. du!cb, debit cords c.­
privale label cards. In these dor:u:meota, 
delc!Ddanta l2ku:i.te their "'rlwtel"' tlw-8!. 

..... g gereraJ pwpooe card netwvrb 
ooly. !';o perce:ntages for cuh. dleda, 
debit or 11t.ore cards are included in lhe9e 
eakulations and pie clw'ta. • 

Ymall)'. aJthough il ii lileralJy true that.. 
in a general i1emc. cub and chedm ean­
pete with general purpose cards a:s an 
opt.ion for pa)tnenL by consumers and lhat 
growth in payment.:a \ia c:atda lJlke11 !ha.re 

frmi - and checlo! in l!Olllf imllln<t!!, 
cvh and c:becla do not drfre many oC the 
means m tompetition in tlle general pur­
pooc card mart.el. ln lhia respect. Prof. 
K...-. analogy o( the general purpose card 
marlml lo IJm1 ror airplane lnn!I is iDwr­
tra.tn-e. ProC. Katz argues tba.t •'hill! it ill 
lrue that al lbe margin there ii !On>t' 

can.petition ror Olslomen among plaoe11, 
trains. ean and bu~&, lhe ~ality i! lha.t 
airplane tt'll,-el ii a di!tintt produrl in 
which airtine& are the prindpal dri'r-en ol 
ccmpetition. Any airline that had monop­
oly power m-er airlioe tnn·el could raiae 
prices or limit wtpd. wit:hwt signifkanl 
c:ona!m abouL compelroan fl"Dl'D other 
farm! or tnnsportatiorll. 'The 11ame bokh 
b'ul! for mmpetliln among genenl pur­
poee credit and charge card&. (Su M.. 
K.ai2: Dir. THL ,, II, t:ri.) 

Accontingty. beawu dLl'd coosumers 
ha\'t! '11!1')' liWe AeMitirity ta ~ incrua-

9. S«. e.1 .. £s.. f>- 1103 a1 MCJ0002.S4 (1996 
M:uu!TC:rd U.S. rqion boud minu1e1 .suang 
"'Wnh R!SJleCl to~ tr~ Mr. Jttua nu. 
ed WI Muur<:;srd W hdd iu gt'l).mal pur-­
po.e card dolbr niZume ~ O\'a' lhe pUI 

thftt )CU$, bui: 1ua ~periml:ed - ~ 
b.-. whm ccn:psl"d GD)y to V~"); £x. 1"-
0750 {1998 ~ .- Y-noa l l..S.A. COO Car'! 
J~dta, per bb reques&. P""idina U.S 

es in the eard market and OOcame neilher 
conltlmen nor the defendant.!. view tk!bil 
cub and checks u reumably inter­
changeable with credit card&, geoenLI pur­

pm:e curls comtitute a J"ducl market. 

Z. GeNDrol PN1'poM Ond NetWJOJ't. Str­
t-o&ul Colulitvte tt Rm.m.t ProdtAd. 
Marta 

(1) .More import.&nUy, genenl ~ 
card oot,.YJr" wrvlces al!lO ron:stitu?.e a 
prochict. rr..&r1.et bea.wic mercllant consur.i­

er11 exhibit litUe pnce ~ru:iti\ity and the 
network.! prcr.;de core !11!.f\ia.>I lhal cannot 
re~· he ~laroil by QI.her !oun:cs. 
Geoeral. pwin;e card nelwcrks · 
the- inb'utructure and mcc:ba.n 
through ··bich genenl purpooe can! Inns' 
Kl.iom ue ~including I.he auiJio­
rir.atka\ seUlemeoL and deannce ol 
transad.ionL (Sa Tr. S1!17 (B. Ka.tz., Via 

U.s.AJV1'& tom Arrick {M..tereanl) 
Dep. at 11- 12, lf-19.) Merchant accep-
1.anee of a csnt brand iJt a.bo di?fined B.Dd 
controlled aL the gyi.tan 1e,·e1 and I.he: mer­
chanl d:ixounl raU! iJt est.ablilbOO.. d:ired.Jy 
or ilKlired.ly, by the oetwarb.. (Su Tr. 
61S'"36 (Pindyelc, MasterCard~ Tr. 2ml-
19 (S.Wnden. Hou>ehold'l'leclt. Flanagan 
(•t~) Dep. al.bG-<>l.) ,,,... l>Mic 
or cc:re fundiooJ aro indiapeosably dooe Ill 
lhe ~"'Orie level. C&:« Tr. Wl:J-80: 
&98.1-8& (Sdunalenseei l 

Profemior Katz aho med the Merger 

Guidetinea price smsitmly '8l to confirm 
the exiKl.enm ol • network M!f"ricel!ll mar­
ket.. He noted that beca.u!.e c.'Ollta 11.tzibul­
able t.o •)"It.em aenicea 1111! &e3!i than nm 

~share ol Jr.nt'nl purpaie c;uds); &. 
P...07SI u I ( 1999 Vis:a U .S.A. bo:ard doc&­
mr.nt pronlhna "'Yis:i."s mMlet ~ of anh. 
in citcubtioa ol nuior d.purpaise cards''); 
E::ic. r-lllO (1999 Vs U.S.A. board docu­
rne111 ~.Ung .. cwd YOlumc • • . mafia 
~.. fur gmirr.LI purpGIC ard bnnds); 
b. l"- 0793 :u VU 1017663; &. P-0709; 
Scocl (V'u:a U.S.>..) Drp. '" 1~13. 

"[G]eneral purpose card 
network services also 
constitute a product 
market because merchant 
consumers exhibit little 
price sensitivity and the 
networks provide core 
services that cannot 
reasonably be replaced 
by other sources." 
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I. 

ARGUME NT 

BY· LAW2.10(E) AND THE CPP ARE 
UNLAWFUL AND SH OULD BE 
REMOVED 

The market at issue in this case is the market for supplying network products and 

services to general purpose credic and charge card issuers ( .. network services .. ). Credit and 

charge card networks sell network services to issuers. and the issuers buy network services from 

"The market at issue in this case is the market for supplying network 
products and services to general purpose credit and charge card issuers 
('network services ' )." 

• 
I 
I 
I 
I 
I 
I 
I 
I 

and higher prices for credit and charge cards for the banks' customers. U.S. 
consumers. 

• The supply of nctworic services to bank issuers is limjtcd to those pro\•idcd by 
Visa and MasterCard. Output in the network services market as a whole is 
reduced accordingly. 

• Issuing banks are limited in the range of card products they can produce, and 
consumers arc correspondingly limited in the range of products they can 
obtain. Conswner choice in the market is thus restrained. 

• Horizontal competition among bank issuers is equally limited; each bank has 
agreed not to compete against the others by offering a differenl network brand 
or the different features a different network would provide. 

The 'justificuions .. advanced for these restrictions arc illegitimate in principle. 

No matter how expressed. the Visa/MasterCard complaints that AXP will compete by offering 

banks an attractive issuers' rate (and thus a lower net price for network services), or by .. cherry· 

PX1478 23 



Case 1:04-cv-08967-BSJ-DFE Documenl 1 Filed 11115/04 Page 17 of 45 

VI. FACJ'UAL BACKGROUND 

A. TH Relevaal Mukcb 

65. Defendants' antitrust vtolatioru have occurred in the market in which the card 

"A. The Relevant Markets 
65. Defendants' antitrust violations have occurred in the 

market in which the card networks provide authorization, clearance, and 
settlement services for general purpose card payment transactions in the 
United States. Through those violations, Defendants have harmed 
competition in, among other markets, the general purpose card network 
services market . . . . " 

ea.nly anC1 r~1emy subslllu ted IOr cacn other by consumers. 

68. GcocraJ purpose cards do not include cards that can only be used at a single 

"68. General purpose cards do not include . . . debit cards[]." 
17 
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Case 1:04-<:V-08967-BSJ-DFE Document 1 Filed 11/1SI04 Page 40 or 45 

"The 'debit card network services market' in the United States 
constitutes a separate and distinct 'Relevant Market.' The debit card 

network services market is the market in which authorization, clearance, 
and settlement services are performed for debit card transactions." 

I I 

"Unlike credit and charge cards, debit cards promptly access money 
directly from a cardholder's checking or deposit account, thereby 

strongly differentiating debit cards from general purpose credit and 
charge cards." 

152. Unlike credit and charge cards, debit cards promptly access money directly from a 

ciffi!ho!i'.!er•s checking or deposit accowtt, lhcreby strongly differentiating debit cards from 

general purpose credit and charge cards. Consumers do not consider debit can:b to be rca..qonabJy 

inlcrcbangeablc with general purpose credit and charge cards. 

40 
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I CREDIT AND CHARGE CARD MARKET OVERVIEW I 
Card Pu~hasing Volume · 2003 

I 100%. St,2908' I 
I 

''We consider our market to be general purpose 
charge and credit cards; debit is a different 
market." 

Q: Have these numbers changed over t1mo? 
A In 1985, we had 25% market share. The decrease to today is a resutt of several factors: 

O We did not ente< the lending industry t.W1t11 1987 with the introduction of Optima: 

U Visa and MC have grown, 

Q and the IXllverse of plastic accepting industries has grown to include everyday spend 
segments such as supermarkets and gas stahons. YA'l1ch for many years we chose not to 
enter. 

0 . Do these numbers include debtt? 

A This infonnation does not include debrt If it did, our m.mbers would be much smaller. since we do 
not issue debit cards. We consider our market to be general purpose charge and credit cards. 
del51t is s C:hffe!'ent market 

CONAOENTlM. TREATMENT RE:OUESlEO BY 
AJ.IERtCAH EXPRESS 

PX0254 

2 
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"[D] e bit cards are also perceived as 
an alternative to credit or charge 
cards and used in that manner." 
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Notes: The percentages for checks, cash, credit cards and debit cards do not add up to 100%. There are other types of payment methods 
that are not displayed in the graph. 2000 to 2003 and 2005 to 2006 reflect revised figures from later issues of The Nilson Report. 

Sources: PX1519, PX1522, PX1525, PX1528, PX1531, PX1534, PX1537,and PX1541 . 
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TEI Leadership Team 
._, ~ ,., •. ,.,..,..,.,.. ____ _ •-••u-•• 

Our team is responsible for managing TEI industries amounting to $145.198 in 8+4 CV, 
31% of MSUS 8+4 CV and a marginal contribution that is 41.2% of MSUS, as of Q1 2008 

Shan• Berry 
l:iV.>f(;f.l 

"Our team is responsible for managing TEI industries 
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Actual Anti-Competitive Effects 

There is direct evidence that Amex's Anti-Steering Rules have actual anti­

competitive effects. 

Market Definition 

The relevant antitrust product market is general purpose credit and charge card 
network services to merchants; within that market, there is a distinct relevant 
market for card network services to Travel & Entertainment (T&E) merchants. 

Market Power 

Amex's market power is demonstrated through (1) customer insistence, (2) price 
increases, and (3) market share. 

Amex's Defenses 

Amex lacks valid pro-competitive effects or other defenses. 
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"Market power has been defined by the 
Supreme Court to mean the 'power to 

control prices or exclude competition."' 

- US. v. Visa, 344 F.3d 229, 239 (2d Cir. 2003) (quoting US. v. 
Du Pont Co., 351 U.S. 377, 391 (1956)). 

32 



"Defendants have plainly exercised the 
power to force a purchaser to do 

something that he would not do in a 
competitive market." 

- PX1478, Brief of American Express Co. as Amicus Curiae at 
7, US. v. Visa US.A., Inc., 163 F. Supp. 2d 332 (S.D.N.Y 

2001) (No. 98 Civ. 7076 (BSJ)) (citing Eastman Kodak Co. v. 
ITS, 504 U.S. 451, 464 (1992) (internal quotations omitted). 
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U.S. v. Visa 

344 F.3d 229, 239-40 (2d Cir. 2003) 

o Customer insistence: 
"[M]erchants ... could not refuse 
to accept Visa or MasterCard ... 
because of consumer preference." 

o Price increases: "[D]espite recent 
increases in ... fees, no merchant 
had discontinued acceptance." 

o Market share: Defendants had 
"large shares of a highly 
concentrated market ... 
MasterCard [] accounted for 
approximately 26%." 
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Customer Insistence 

''[M]erchants ... could not refuse to accept Visa or 
MasterCard ... because of consumer preference." 



Value of Choice 

It is essential to accept American E'Xpress Cards as one of your payment choices ... 

"It is essential to accept American Express 
Cards as one of your payment choices ... " 

Talking Points: 

VVhy accept Amencan Express? Because Cardmembers value choice when they Ry ... 

Just llke you prefer to use your card of choice tor purchasing .... 67% 0( our Cardmembers agree 
lhat 11 is important to ihem that all'lines accept the payment melhod they prefer. 

Also, passengers feel they have a Choice when It comes to flying .... And .... 93% 0( 

Cardmembers say there is more than 1 airline that goes to places they"d need or want to go 

Therefore 1t is essential 10 offer American Express as one of your payment options 

"Therefore, it is essential to off er 
American Express as one of your payment 

options" 
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''It is essential to accept American Express as one of 
your payment choices ... " 

members who "jet" with JetBlue Airways 
..,.,...01to1ourrq:;;,.~fe':C:J;;-"'·ctt.weha~.,.,9l

.. 
le<1wto•pro~;~sPfCW1cC!alms 

1hl'A""'"'·•nE'C#M'W.-~ .. ~isbinldon~ 
. 

-
bff4tdon t1 I• ft>oW•tMI tu ~ .. pl A111wll:-'fl fltpl'1tu Tr.A~canbprutblnlntumodtll• ""l.lflt.: vi 

cw~ .wt~ &q:..,... ~d\ wflkh*"'-high 
It•• usent1M to .cnpfAmetfc«t&p1•.»•S prom/umcusrotftOt'Silftd profft:lblG buslno.s.sgrowtll, ~f•.tyl'•~fll(~'C. 

one of your,1»ym•ntcholces... which driW • high .,,end:1nd lo~ry. 

,_. 

>llSA 

- ...,....,..,..., 
.,._ 

-· -..... -- . - Cardmember Loyalty 

Enhanced American Airlines Value Proposition American E• press Cardmembers are more loyal, highly-Insistent customers who prefer to 
·•-"" •~=--c.-. c......._ 

• tO% ol Nnonoon ~c. ..,.,.,...., !Olt-• .,et.nn.1eccept use the Card for Airline purchases . 
imponl M kli '*°'ht•"""-K A.to rosutr ot our rKonr valtlG storyruoM'Clt. w. Nve.n onhonc«lvaluepropos/ffon mat shOUfd convince lhlfPI'''-·' 
tM,pt.i., • AmorlcanAlrflnos to rulgnln 2009 

It'• II is. es.s.ential 10 ac.cept American EXptess Card$ as one of your 
ffHntJM to .ueptAm«lcMI Erpr•H ••one of AtMrlca1 f "preu C.rdm.mbers fhM Purt:hH«l•lrllM 

your~ntchokos... tldlotsU51ngthalrAmE'Xcardvs. N~bors..· payment choices 
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VISA 
·11'AOl~E~~ll!Tffll •t •port_.,,..to ,D.rt!ef~*""p11~~ttcwn ........... 1~d 

·»= 
lmpott~nt 10 th&rn lhat 
~lrllllff aGCept t he payment 
met~tMy pt•t.r.• 

-. t"anlalrl!Ml'lltgt)tlllb 
_..top• henlbC •l1linM11C~tlte~l 1Mlhod\MyPf•fW 1 ~~pll:f:/lfCI 

o4:n.dAlllCnC9n[llft'H~~LeeGOl'f(~ 
• n 'llo Of llmll'ICM &on$s clfll ~'° 
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............ • . l.•1.ii'M'Smore~ .. l l'!Ut#O'J ... • lKol~"l i....., UPfJnllN MOl: ICAUotaa. 
- ..... ..,.. ........ " Ani.w: .... pntt2 mtll"lh d rltMd*Ch!t 1., 
00.. t-oi • •-...... o..,.. ..... ' 

....... ,,,"9'*18-- comt• Passengen also have choice when it comes to ftying ... 
P .. Ht">gilra lllOtwv. Chol« When It fO flying ••• Through kll./n-clHe loyaltyprogran,, 4. c~bllltiH, 

............. •le . ..... AmericM &/K•H 

.... 
hll• 

a
built• 

· 
vetylo)'lll ~•e': 

..... mm 

PX1218 - ._ ·­---... PX0769 ~ •tr4 Of Ameri¢6n EX'.Pftff 
C.drnetnbtfs HY thwe Is 
moNfh• 'alrliMthat 

. .. ~ to pU<:n tti.y'd ftffd 
• t1 "1.cf~~~W/ .... ITIClf. 

~,.~-~-,......_"'1IOUf~ 
_..,_ 
11_,. .. Jor"'IO_,.,...,__,,,_, .. ~.., &pr..,,""" sC.(M"Jltwn IO .-.y °'want to go' 

thenl •lrtlMl'lllptlo~tw{d n.edc._,,.»to • 

• AIMrka " C.,.,. .. C.r*-mtler• n.w,en• 'H'11f•wt$ >.• · ""'ol~1'PfN!d'"dJA--'""~~"°"" 

itlll 
• l11lnnk'l lhepnt 12MOMhl t C~~.,~P"--MW 

I ~~MOrXU. ,,___-.t.MS-..C.-~<IPliM-C....,.e-w-_,,_._.. _ __ ... l'i!llU 
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C~f • 
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AMERICAN EXPiRESS LOYALTY GROUPS 

The rewards and affinity programs of our network Card issuers are designed to attract even more 
loyal and insistent Cardmembers to the American Express network. By partnering with Amencan 
Express, merchants can benefit from our loyal and high-spending customers. 

Consumer 
Card members 

Small Business 
Card members 

Corporate 
Cardmembers 

PX0039 

Consumer Cards 
Rewards & Affinity Groups 

Small Business Cards 
Five t.Jrresas many cards 1n force as 

the next-la1ge:i.t s::.5uer 

Corporate Cards 
Relat1onsh1ps wrth m ore than 65% of 

Fortw~ 500 cornpanie::i 

38 



American Express Cardmembers Loyalty 

Through best-in-class rewards programs & capabilities, American Express has built a 
very loyal base. Sixty-five percent o f'Southwest charge volume comes from 
Cardmembers that Blfl enrolled in Loyalty Progn1ms.1 

Southwest Charge Volume with American Express (2007) 

U.818M 

- ... ~ .. (h,~ard<. ./ MR enrolees spend on 

~-MU• average 121. more than rX>ll 

Enro"'"- 62'. cardmombers 1 

---octlet'Lor•'Y 

~ . .: .. Pt0911ma,1J'4 ./ AU other loyalty programs 

NOlfntOlll(ll'I ~ 
cts·- such as Blue Cash, Costco 

"''""' - - ~ end Hihon Honors 
Pt09Fll!M.'6'4 c 

"Sixty-five percent of Southwest charge volume comes from Cardmembers that 
are enrolled in Loyalty Programs." 

I e Drear.OU ---·· s. - •• s ma ""'' our uags 1p re-waras program in WT11Y1 you are a penner, 
delNers 52% ofvour CV. MR has been a 11onifan1 olaver in our oartnersh10 to date.-thete is so 

"MR enrolees [sic] spend on average 12x more than non-cardmembers." 

CONFIOE~TlAJ.. TREATMENT REOUE$lEO ev 
At.ICRtCAN EXPRCSS 

PX0007 

17 
AMEX-OOJ·10015!180 
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Used <Cardi In Prjor Month (Continued! 

Impact Of Card Acceptance (Continued) 
• 52% of American Express Cardmembers say they purchase more often from merchants who accept American Express than with 

merchants who do not. 
• 49% of American Express Cardmembers say they spend more money with merchants who accept American Express than with 

merchants who do not. 
• 63% of American Express Cardmembers say they have a more positive opinion of merchants who accept American Express than 

they do of merchants that do not. 

"39% of American Express Cardmembers say they would not 
have purchased and/or would have spent less if American 

Express had not been accepted on their last purchase 
occasion." 

used American Express if American Express was no longer accepted there. 
• 9% of American Express Cardmembers say they would no longer purchase from a merchant where they had used American 

Express if American Express was no longer accepted there. 
• 52% of American Express Cardmembers say they would no longer purchase or would spend less at a merchant where they had 

used American Express if American Express was no longer accepted there. 
• 58% of American Express Cardmembers say they would feel less positive about a merchant where they had used American 

Express if American Express was no longer accepted there. 

HIGHLY CONFIDENTIAL - SUBJECT TO PROTECTIVE ORDER AMEXNDR10977287 

PX0815 40 



.. . . 

American Express Cardmember Loyalty - B2B 

Amorican Expross is tho preforred payment provider for Corporations of a/I sizes 

2007 u,s. eusln•u & Corpout• 
Cud Seament Sh are 

-"" 
_,.....,£,o., _ _....,.°""'»31' 

AtMtk:an b.ptff• BUltMU " Corponi. 
c.nlmembers that Purc.hHed Tk kett ffom Southwest 

• R9P-C 55% of SouthWNl 5pend 'Mttl 
Arnencwi Ewpr ... 

• 32% of ..,Pli>tM ArNrcari'"r"'P'MS &..reu and 
COIJ)O'ttc C•dmeimbei• .. t INt Amencan 
Express Is required by :hWcompanr tor b.oWIH ... 
f't'l.alltdpurcl"lau4 i 

072%d~ElfPfiBS9~ il'fE Coroorat• 
C~s ha~ ustld ont~ Amerbn f;itpreH 
!:>pay fOt' a1r1~ \1CketSlfl d<epii$l l2mont-. 

....... ~ .... ,~ o.i-"" "'-~'-""'-• ... eo...•C.--........_...,._~-~ 
~ .... - ..... ...,. ...... _ .. .,..,....2,.,,........,,.u .............. a .... wlillt111.,._u __ a.........u..,,. ... ........., ..... ... .._ ...... _ .... .....__ ........ 
._:root.__,.....,~-o..-_.tu-...i 

Talking Points: 

Cons1denng m3n.oging distnbulion costs cire 1mportont to you - thls Is the OJslomer you v3lue 

Ftosittve impact on your revenue and represents your most profitable customer which is why you to 
continue to portner with us 

CONMENTW.. TREATMENT REQUESTED BY 
Alr.1ERtCAN EXPRE6S 

PX0007 

16 
AMEX-OOJ-10015881 

"32 o/o of employed American Express 
Business and Corporate Cardmembers say 

that American Express is required by their 
company for business-related purchases." 

"72 °/o of American Express Business and 
Corporate Cardmembers have used only 

American Express to pay for airline tickets 
in the past 12 months." 

"Amex has a 50% 
share in small 
business and a 87% 
share in corporate." 
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' 
Loyal Corporate Cardmem bers 

l oyal corporate Cardmem~rs drtve 1lgnrflunt rev.nu. lor Amffkan Alrflnes 

,. )l"A.of.-nploy«l""-lct!'IEllpl-. Coipoir.t 
C.~HJ thatAmerkMI EaprtU It 
NqoUlr.O by .,...,company tor butlt1Ht~811fd 
purcha"' 

r 21't. o f tmployld Amerieln UpNH Corpor.t. 
C.Wdmembfisuw that !heir cotnpan~ ha a 
rtqulrlfdpollcyk>r'•lrllntuM' 

l oy;ll Am4111¢an U.i>r•• CorporateCa.d~Mn 
Repreu ln r-

32%xc=___J 

21% xi_ ___ --] 

c ___ .1 

" ... insistentAmex Corporate CMs 
[cardmembers] represent 

[REDACTED] in revenue to AA 
[American Airlines] each year. 

Note: You can also position this as 
the portion 'at risk' if AA does not 

accept the Card." 

PX0119 

Loyal Consumer Cardrnem bers 

- -- -
l.O)l.i c:-.u .. iet 

C...-*-'• -..WM......-a.r.'lli..~I! - -
• 9''l'o (lll...,.., .. ;,c.n"""'" .. ~ .... (;"d........,,.,.. .. ,.,..,..__.111_ , ... i_!Aitl~ lv 

~lhey...,or w~•p' 

,. ?K ofhl,."""'1i.op....,C111-C.t1"_..,' 
Agl'Nl'\.-; ...... UIOP&a .. fll,.... lfl.111~1. 

""""IC:""'L.qlf"•0¥"0M~doe•not .,,~, 

~"""·' 
• 3h0f~n(4stn~t;Md~ 

.,..,...uu1t1...,. ... ,..,.,.,1ogo,;t11q/v.-oc­
f.JPJ-flftlMtlwy11111to4-1cM~1 

Total Consumer CV ~~ 

91%•1 I 

38% x r-::----:i 

"Insistent Amex consumer CMs 
[cardmembers] represent 

[REDACTED] in revenue to AA 
[American Airlines] each year. 

Note: You can also position this as 
the portion of 'at risk' if AA does 

not accept the Card." 
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ttlCHL Y CONFIDE 

--.. ~~~ .. __ . I 

I·=-~ I 

---~...... -·~- ..... -. e.oo .. ____ QI-- .... -....... -... - ~= ....... -

Casual Restaurant: Insistent Card members 

Coaching Tips: 

Haaai'di'Wlg ft 
rMl ......... ,,..dtdn« ..wpr..,,_.,. .,,._c... 

loyalty group<; art' highly im !stent, •nd hoV't' •n over alt tt'ss positive t'i<pt"nt'oct' when tht'y urmot 
use their prefened form of p;iymenl 

HIGHLY CONFIDENTIAL - SUBJECT TO PROTECTIVE ORDER AMEXNDR13238917 

PX0957 

18 

"Loyalty: 40% 
Used only American Express Cards 
and no other major credit or charge 

cards" 

"Business Expenses: 46% 
Business/Corporate Cardmembers 

whose employers require or prefer the 
American Express Card" 

"Earning Points and Rewards: 89% 
Are enrolled in any loyalty program" 

"Loyalty groups are highly insistent, 
and have an overall less positive 

experience when they cannot use their 
preferred form of payment." 
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I 

"AXP has commissioned research to understand the insistence of key 
Cardmember populations and, specifically, the impact within the drug 

store industry of Card non-acceptance." 

I 

I I auu, , _ _ .,, 1111t: "'·r---• Wllntn &u<t: u1uy .,1u11t: 111uu.,11y ur i.,afu uuu-a1..1..1t:p1arn.;1t:. I 

>- 56% of Membership Rewards enro llees would stop shopping or would shop less if a drug store did not accept AXP 

:;;.. 52% of Personal Card members would stop shopping or would shop less if a drug store did not accept AXP 

, 50% of Corporate Card members would stop shopping or would shop less if a drug store did not accept AXP 

,. 34% of Small Business Card members would stop shopping or would shop less if a drug store did not accept AXP 
I I I 

of those who would change 
based on research cited above behavior, how would change 

% That ~That Sales at Risk if 
2004F Charge % of Customers Would Would Cancelled % of Sales 

Core Customer Segments Volume Generated Who Would Stop Shop Card at Risk by 
2 Spending at WAG by Segment Change Behavior1 Shopping Less Acceptance Segment 

rle;::i~~~~~~~embers 1·--·--.. ----------·--------·-----.. ---.. --------·----··-·----·----------·----·--·--·-------i 
- - - i I 

Personal Cardmembers i ! 

CorporateCardmembers I RE DA c TED l ~~~~ 8~~n~=~ Marke~ -i i 
Cardmembers l ! 
Foreign Cardmembers l ! 
Total • i l._ __ , ___________ ._ _____ , ___ ,__, __ , ___________ ,, _____ ____ , _________ ,, _____ _______ , ____ , __ , ___ _i 
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I 

"In total, nearly [REDACTED], or 41 %, of 
Walgreens charge volume would be at risk if 
American Express were no longer accepted." 

Personal Cardmembers 
(Loyalty) $ 

$ I 

- _ .. 
---· ---·-

Personal Cardmembers (Non. 
Loyalty) 
Corporate Cardmembers : 
(Large & Middle Market) $ i 
Small Business ~$ ,1 REDACTED I 

I 
I 

Card members 
Foreign Cardmembers $ I 
Total $ 1 

~--------r;----·---·· , ,.---;--.,.--:-,.-:-.,..-----

AXP Marketing to Protect Drug Store Industry Charge Volume ([~_!)_±CT.~~_J in sales at risk) I REDACTED .,..JI 
~ I Total Sales at Risk 
L--------------J 

Source: AB Research Associates; 1"Shop Less· defined as a 50% reduction in spend 

Amoric~n Express Proprlot~ry & Conf donti.11. Uui Pl.nun to Company Instruction 

HIGHLY CONFIDENTIAL - SUBJECT TO PROTECTIVE ORDER AMEXNDROS696717 
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I 
I 

: Receive a $25 CVS/pharm1acy Gift Cardonnewor 
: transferred premi1ptions when you use your American Expres~Card at CVS/pharmacy. 
I 
I 
I 

- I 
I 
I 
I 

11 111 ~ lllHlll 
4 615801 00000 1 

FOR THE CVSfphildlacy NEAREs:t YOU, CAll 1·BOO"'SHOP CVS OR VIS1T CVS.COM 

PX0077 

I 
......... n.· ..... bh I 

L!'t, .L\l..L\ 
..... ,..011 

PX0077 
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Merchants receive value from Amex acceptance, and quantifying that value enables us to 
estimate the highest 'rational' price they should be willing to pay for accepting our cards. 

w1 mg o pay or accep mg our car s. 

Quantifiable Sources of Value that a 
merchant derives from AMEX 

/ """ 
I Incremental revenue 

,. carom 
BusinE »- Cardmemberinsistence (Consumer~ Small lSOn 

• 801 Business & Corporate) me -accepting 
oth 

• Some ofour CMs will only spend at a >ncosts 
• Ott 1meh{gher 

WOI merchant, if they can use their Amex card; obank 
fon 

otherNise., they will warrsawa~ NewC 
maye< • Other Amex CMs WiU soend less than 1hey coope1 

would If they were obliged to use another 
fonn of payment 

I 
- - - I Incremental Revenue Price Premium 

Im 
Cmitaon;aii•~.aill.P'~.;Mt-ifdlo ""°"' 10!ln'•O!••no!An'""""° f..,....ss.'foi ~itOn!'l•~e<>t/ P'":.ran"'yc,,.:i ><Jl>!"d 10d.....,..°O<Jel nc>1 1•Pf~;e;it tw lin•l •.,,,...-sfll ~m•olN""""'4t\ 
E"f"eSS"'1n~I 
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PRMLEGED AND CONFIDENTIAL: PREPARED AT REQUEST OF COUNSEU ATTORNEYWORK PRODUCT 

Price/Value Assessment- Calculation & Methodology 

j I otalln;lst~;.;-.:-w-;lghied /\vg -;, "Co;;;umer & C o-;j;°o7at-;-1nc1s1-;in7e - - - I 
I ConMimtr x Ccn.umu + Corpo1111 K Corporate I 

Insistence C\/o/o lns1s1enc1 CV% I 
I "- "- ,- -------.. 
I IOO'!C. Walkr,..,.y + n~umt 50% 
I_ ~%~Sp~d ~~ ______ ~~<:t ~!_l_n~f:~!_ ______ J 

DSB fllW''¢ ,,.. • (l<W. ICU> IC Tlf'J(, ~ IC 11% 

Pcjce.Ya!ug Modnl Oe1111! 

Industry Cat.oory 
1:;)SP 

lnduslry Cal l!ftOIV 
OSI 

200') lf)(1> CV 
3,577,419227 

"BAU' Tot;al 
Op1•1.it nu 
Margin 
(5yr~ 

t.Mllll!lil!P,........._Negatrn> 

1292% 
Value 
002% 

To1a1 

Incremental 
A><PVaJua 

239% 

Total 

Conaum 
portion 01...,..--... ~ 

"lPt>nd Wa:t/\Wf>Y) 

78% 50% 

~PP11111 

Pre'llumvs 
R;ihonwl 
Room lo 
increase 

1.55% 

r--
L'~J 

"Increment IV t11e D1nvad trom I 
lnalttence ()per ling ;in 

• Tollllncr 1'111! P V1Ju. • lnc:r~1! Va1U9 ~---------~---------R111on11 Room to lncra.ase . so" or Total l11cco1nent1I J\Xr VllU• I 
nut uf Cu11 11111 AXP Price P1a r111u111 

OS8¢•4!!.e/I ;~: .'!:!: ~~ ~:::::~=v~lfw<IFromJ/>$/SIMC~ L ~r:::' X 50" AXP ProcP P1 mium"" Vili.t 

Q§'!f tffWCf« Z.3fl'!4 A "15 • 1 '"' • (0 ""'°) • 1 ~ 

I 
I 

~~~~~~~~~~~~~~~~· 
'II 
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Price increases 

"[D]espite recent increases in ... fees, no merchant 
had discontinued acceptance." 



Cumulative Merchant Impact of the VR Program ,II 
-

Through the various Value Recapture /nit/at/vu that have been Jmpfemented $/nee 2006, we have ral$ed 
rates on 65% of the tots/ MSUS charge volume. 

CHARGE VOLUME BY MERCHANT SIZE & INDUSTRY (U.S., 2001,SB, 100% • SllelB), 
C:duitdtnU.00 

I I I 11 I I :C l I I I I I I I I I I I I I 

"Through the various Value Recapture Initiatives . . . we have 
raised rates on 65% of total MSUS [Merchant Services United 

States] charge volume. " 

IT' I~ ! ! ~ • - .. .. .. .. 
~;; 11 ~ i l J "F I!,. .. 

~ 
.. 

'$ i 
;; 1 

, ~ i 
tG Mall 

j ! PrO(ffln HffWnnl .. $11 ... 0 i NrllnH .. t! I Odjj·n l Qnl1' Oil 
~ ......... ~ w ~ • f h ll:!llH $311 ill l:Jll :m ~11$ 06 .. 

U L tll nrn W Jlll ~ ~ " u 
.. z; u • 

t:IOM -

t10J 11 1 1 I ' I -

I 11 I I I I I 1,0, 

MM JI -

11 1 I 
't --- --
[ 

~~- .r 

I 1 1 

-
I 1 ·~ r 

--~ -
• Olllaf lM~llJl!• l~lu""I a ..... -- "14 CllatWo 

I 1 VR lnlllal1te 0 2 ll'R lnlUBllv1!9 J 9 VR k'!Hiath1H. 0 l!l212~~YAIJl!•l~i~r Rat Fee lnltlatlw • I -- Cont~fn• cOJl6dooll~J. pl'QPl"iefary ;at>d tr«# •~t lnform..IJon oJ ..4JYMric,;n !:Jq>n$r; Do .. nol ~·nt lino/ ....;...., of Amerie,;n Express ma~nt ' 
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2006-2010 
•oon not inclu 

0 2010 
In!tallve' 

• 2009 
lnitlalNltfi 

0 2008 
Dt!alives 

• 2007 .......... 
D 2006 

ini, a lNa:8 

USCV 
Actual: 

BP Impact 

$77 

2006 

S400B 

1.9 bp 

Cumulative 
106-'10 Benefit 

2010: $46 MM 

2009: $i162 MM 

2008: $1 44 MM 

. 2.0'07: $275 MM 

2006: $672MM 

$1.3B 

ln.creme·ntal PTJ 

PX0357 

- 2010 
e 

Cumulative 
'06-'10 Benefit 

2010: $46 MM 

2009: $162 MM 

2008: $144 MM 

2007: $275 WM 

2006: $672MM 
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. . . 

"Senior Vice President, National Client Group 
Jun. 2009 - Present" 

"100% merchant retention" 
ktBluic, ~ant mJnY more 

• £.-,J~cd a •rong euhurc fi>f this~· orpnmJtJon resutrin.g in l1l enc"giud and tvg.hly cuszomer cernnc ~inning ..... 
• Fac1hlalcd Mpu.ficanl PaztncnniacrQCS tlic Blue Bo-' todm-e , upmor re§UIU: e.g. GNS!Mat)1. CTN-Tm-el Agent 

sb.art shin and 1i"ll'Ytloat} RfP. nwlupk. MR p.vtnetSh1ps. tS1Uct engaiancm w1lh Rcstauni.ru, DlP "·1th GCC. Gift 

"Senior Vice President, Travel & Entertainment Industries 
Oct. 2007 - Jun. 2009" 

• 1.uoch.:ed Scocec:&Jd ruetJ 10 dnve roc:us and u:- NCOtn mctnCS includJa& charsc: YOl.ume ~1oa. 
Owgc \'Olut11C grov.th pcrfootW)(CSl.gnlfu.:aru~ cxcccdcd goelt 

' ' 100% merchant retention" 
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~r~~~ng REJBAE-'FEJB - - ----- . ' 
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Price/Value Satisfaction 

··-·-·-·-·-·-·- ·- ·-·-·-·-·-·- ·- ·-·-·-·-·-·-·-·-·-·-·- ·- ·- ·-·-·-·-·-·-·- ·-·-·-·-·- ·-: 

G Perceived value isL__·-·-·-·-·-·-·-REDA.C.TE.D_·-·-·-·-·-·-·-·-·-·-·-·-·-·__j 

Price/Value Satisfact1011 with Amex 
(%Top 3 Box) 

"Please think about both value 
-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-! 

and cost. For American Express 
and VISA/Mastercard, how 
would you rate the value you 
receive given the price you 
pay?" 

ED 

I 

i 
i 
i 
i 
i 
i 
i 
! 
I 
i 
i 
i 
i 
i 
i 
i 
l 
I 

i 
i 
i 
i 
i 
i 
i 
! 
! 
I 

i 

-·-·-·-·-·- ·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·- ·-·-·-·-·j 

c, 

Gr«•n Fant: Ame)( s1gnrficl!lf1tiyoulp11rftHms V111!1/MC 

Red Fontl V11JlilMC 111gftiriec•1Uy outporfom""Amo• 

AXP Reatricttd 10 
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Market share 

Defendants had "large shares of a highly 
concentrated market ... MasterCard [] accounted for 

approximately 26%." 



Amex's Share of Credit and Charge Card 

Purchase Volume: 

~ 26°/o across all merchants 

~ 34 °/o across Travel & Entertainment 

merchants 

58 



" MasterCard's share was approximately 26%." 
Visa and MaslerCard together controUcd over 73 percent of the dollar volume of general purpose 

cant transactions in the United States; Visa's share was approximately 47 percent, and 

"Visa and MasterCard have exercised market power in the general purpose card network 
services market. Because significant numbers of customers would not shop at 
merchants who do not accept their general purpose cards, merchants would be forced to 
accept Visa and MasterCard even in the fact of significant price increases." 

Discover (in 1985). 

82. Visa and MasterCard have exercised market power in the general purpose card 

ctwortc servi~d. ocause significant numbers of customers would not shop at 

merchants who do not accept their general purpose cards, merchants would be forced to accept 

Visa and MasterCard even in the face of significant price increases. In recent years, Visa. and 

MutcrCard have raised the interchange rates lhcy charge to merchants several times without 

losing merchant customers. In fac~ the Visa and MasterCard networks have continued to expand 

their merchant acccptan~c rates notwithstanding these interchange rate increases. 

83. Moreover, Visa and MasterCard "have demonstrated their power in the nctWork 

servic..; market by effectively pcecluding their l3'gesl competitor [American Expr=) from 

20 
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"Percentage of AXP Cardmember plastic spend that can be 
accommodated at AXP accepting merchants." 

LIF coverage, on the other hand, refers to the percentage of general plastic 
accepting merchant locations that also accept Amex. 

The basic difference between spend coverage and LIF coverage is that spend 
measures the v~ume spent at merchants LIF on the other hand looks at the 
adual number of plastic accepting merchants. 

DO NOT ADVANCE SLIDE 

9 
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prognun. lhird-pany scrvK:c agcnu idcntiry potential new mcr"ilanls and provide pnymcm processing sen ices lo 
mcrctrnnt.s on our bch;ilf for Cud ltll~acUo~. whiJc we rcuiin Lhc CW 3CCCpt21lCC ~grccmcnt "llh p.imc1p.·mng 
nk:n:h:n1t<1;, dctcnni1,,; 1hc m1..tthant l:lfK..ing.. Rnd f\:\:ei\•c lhc ~n.: 1r:ms.:.c1M,nal infonn::11im1 w.: ulwuy" ha\c 

recci\cd through oorcbcd-loop nc1v.ork. Thi.5 program Jimplirics Cl\t'd proce$Slni for $mall· and mcd1um-si'a-d 
n'R!rtil:ulls by pro\ Kling them wuh ri smgic source for Sl:w.!n'k.'flL<i;. sctlletnl!m und cusiomct .si.:n1cc. We ha\'c 
"imilar arrani:O.:me:tllS in Spain and Mcuco. 

Ounng :::013. ""'C aJ!O lounc~d ~ progr.un c1dlcd OptBluc~\4 in order to c:-;pand Card ltCC'Cptancc by U.S . 
.;;mall m~ .. '1'\'h~u that h:a'..: :a_ pruj«k.."d AnM.-rican fapl\:~ ~:-ire.,,; \'Olumc of la.s than SI ~nillion p..-r year. Under 

"We estimate that, as of the end of 2013, our merchant 
network in the United States accommodated more than 90 

percent of our Card Members' general-purpose card 
spending." 

tlk'nil;inl lk.'t\Hd in Lt .... Unili.•d Siatl'" Ul"l'lllllllkdat.1.·d 0)(1h." lhui 40 pcn.·.:m of our Card \ k mb..·"'· ~lk.-rJ.I 
purp•-< l·;inl ,pcnJ11tg Our mtcrnat,;mal (pend CO\Cragc is more ltm1lcd. a1thoui:h "c continue to C"<jXUtd our 
mcnirnnt nctwoR m k>eation~ ootsKtc 1hc Unilod Staic'i We csaimn1c 1hm our inicm.11toool mcn..imnt nc:1work'" 
1 Y.hok acrommod:u.cd 1ppro"<1ma1ely 80 pcrcenl o< our Card ~1cmbcrJ0 gcneml·ptlfl'OSC card $pend mg.. 1'l1c$C 
p...'1"Ci.,1Uig..:.l> tm: l.m...'4-'tl <m 1..'001p:1nng uurCanl \k1nbt:,.., · ~ndmg on our nci.Y.<rl cum:nll)' \\ tlh our C'llJ1\..1h: of 
what our Card ).1cmbcrs v.ould spend on our nct"ort if al l mcrdrnms tlut aC\.'Cpl general-purpose 1..1'Cdi1 and 
i.:h.'lrgc Clll'Js acccptL'tl Amcnc;m fu.pt1..-:.s Cani.-... 

We C!lfll "d15COl.lot" re\·atuc from fees ch.v£:cd 10 merchants for accepting Cards as f)3ymcnt for goods or 
c;ef'\ ice<; ~Id. The mcrehruu di~"'Ot1nt. or diS(.l(N1nl rme. 1 .. a fecc.hargcd 10 lhc mcn:h:ux roracccpi:lngCa.rds and is 

genera.II)' expn..-sscd u n tx-"t'Ccnta1,-c of lhc Charge iil.IUOunt. ln ll4mt ln!il:Uk:CS. an :tdditK>nal Oa1 U'IUIS3CUOO fC\.' is 
ll..'iSCS~ :u part of the mcrchan1 dl<;4."00RI. The mct\'.ham discotmt is gcncrolly <k.-doctcd from 1hc amoont of the 
pa)'nlefll lh:ll the ·mcrch:im aL-q111rer- (in O"ICbt cases. TRS or one of 1ls ~ubsk!iaricsl pQys to a nlCtt:ham for 
ChMgcs sa1bmittcd. A mi..TChant acquin::r 1s the cnt..ity that 1..'0fllr.K'1.5 for Card ncccp1.:m1.:c wilh lhc mcrch.1nl, 
l\.ttpl'l ln.O!i3C11001 from lhc mcrchar1l. pays lhc mc:Khant for the<c lrlln..qaions alld submits lhc t.ran5.lellOOJ 10 
lhc Anui~n E.~pn..'o\S 1K!l~Orl.. 'A hich <;;ubfmlS ti~ lJ;ubUClion~ to I.he UJ111fU1W1Jtc Card NUL'f. Whcrt :i. Ca.rd 
).kmbcr pr..'SCnlS lhc Card for payment. the 1ncrclunt cre:i.~s s n.x"«d of \.'."h:i.t~ for the 1r.msa..:tMxl and submilS il 
to the mcrdunt 3\.'qlllft'f for payrocnL To the CAICOt that TRS or one of 1b su~1d1ancs 1s lhc Jll\.'1C-h:ull w..-qulft'r. 
the mcrchwn di.K'Ollnt is 1\.-conlcd by us as d1~ourn f'C\\.'nuc :it lhc tirrk: the trnnsactioo as t\."<X' h cd by us. We ""'Y 
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us 

2010 Spend Coverage 

• AXP Spend Coverage is calculated annually for inclusion in the 1 OK Report. Below is a summary of the 
analysis 

• Absolute Spend Coverage for international proprietary markets is up YOY, driving an increase in 
total International in 2010 to 86% 

• US spend coverage has increased YOY driven by AXP's DBV growing at a faster rate than the 
spend universe 

2009 2010 
Proprietary International 86% 87% 
GNS 82% 82% I Total International 85% 86% 

·I us 92% 94% 

2009 2010 

92°10 94°10 
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"The group under $10K represents 75% of [Amex's] coverage gap 
against Visa/MasterCard . . . Remember these are merchants probably 

half the size of the florist." 

Importantly !hough, the group under $1 OK represents 75% of our coverage 

gap against Visa I MasterCard 90% of lhe suppression 90"4 of merchant 

The group under $5k "represents two-thirds of our coverage gap." 
Over the past 18 months we've done three sets of research against this 

segment through surveys, 1nterview"S and focus groups . let me share a minute 

of their feedback. 

SHOW VIDEO 

DO NOT ADVANCE SLIDE 

41 
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Proposed Pricing Architecture 

''100% coverage and premium price may be 
incompatible'' 

sold and delivered) accordingly 

).- Testing. and defending pricing tables is the only way to "prove" that 
our price is "fully valued~~ 

., l 00°/o CO\'erage and premium price ma\ be incompatible 

)... Multiple relationships should be encouraged. but priced independently 
to avoid "domino" or 'house of cards"cffcct 

OltCO A1r"'1all\Elci<8" T'-I ~~°"~he Ml•l!lf>!i •-
1i••" oo.ulldot"""- .. .,u,,llio......., ... •llllU1<.V 111..,.,.,1!.qio • ,,. ... ~ci•WllS...-Cu•~"'· ~ .. 
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Of the 100 largest retailers in the United 
States in 2010, ninety-eight accept 

general purpose credit cards. All ninety­
eight accept American Express. 

65 



U.S. v. Visa U.S. v. American Express 

344 F.3d 229, 239-40 (2d Cir. 2003) (EDNY 2014) 

0 Customer insistence: 0 Customer insistence: Amex to 
"[M]erchants ... could not refuse airlines: "It is essential to accept 
to accept Visa or MasterCard . . . American Express Cards." 
because of consumer preference." 

0 Price increases: "[D]espite recent 0 Price increases: Amex imposed 

increases in ... fees, no merchant "Value Recapture" price increases 

had discontinued acceptance." on 65% of charge volume "purely . 
.. because we can" with little loss 

0 Market share: Defendants had of acceptance. 
"large shares of a highly 

Market share: Amex now has concentrated market ... 0 

MasterCard [] accounted for 26% of an equally concentrated 

approximately 26%." market. 
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Actual Anti-Competitive Effects 

There is direct evidence that Amex's Anti-Steering Rules have actual anti­

competitive effects. 

Market Definition 

The relevant antitrust product market is general purpose credit and charge card 
network services to merchants; within that market, there is a distinct relevant 
market for card network services to Travel & Entertainment (T&E) merchants. 

Market Power 

Amex's market power is demonstrated through (1) customer insistence, (2) price 
increases, and (3) market share. 

Amex's Defenses 

Amex lacks valid pro-competitive effects or other defenses. 
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"Hilton is non-preferred within 
Amex Corporate Travel ... To 

become pref erred within Am ex 
Travel, a supplier must agree to pay 

a Business Development 
Agreement [BDA] fee ... It is the 

price of entry for any supplier who 
wants to list their product within 

our network." 

7'bh ~• • 1'tls;e.i1le.,. Hhl>lhk.114) ir-1• Jfa. %91 dl •hl.h'"I• e•r ~lH llaO 
J;~t•.0.,1 • .,1th Ill •~c·~~'OM, WI 
•urr·1,.r• ..VW.' r "'",."•••r1ly 1tl',. rM• f""'""1pl11, .,.,.. •My •l v•..,1' f " "'" , ... ~.., .. , ""' 
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volune o:: share q::owth , but we 
hol d very Ur .. on this . ROA. h•v• b.corne • m.1ojo1 1ou1ce o[ t.uvel reve:iue, •nd .,.. hav• 
be'en able to 1u1tain .u:d 9row 
Uu.s r•v•noa. d••pil• • • O• chop in t 1av•l vol>Ja:e ove1 the last l Y9•11. I ! BDAa had 
been t1'9d t.o voluoe, •• Hilton 
requeata, - would have seen a ah<1rp e ro&ion O[ this revenue s:;rea:a. It's oraly b<ec.ause 
- •re so ste1d(•1t on t h1.1 
principle, t.hat we have been abl• to keep t.he !tAt •live and well . IBM revenue today is 
ovei: $Jl0MM in the us 'lllon eJ . 

Sepoit.olely, F.:.ob .. 11y Su1t.<o1, • H~lt.on b.tdr:d. p to..cll.,.ely choiie to bli!CO- .;on ,.___x ia• !•tHtd 
supplier juac thh ye.-r . ?"abu&y • 
Sul t.~• pay• • IH>A thin: h not tied to volune or sh,.u1. 

"Our second principle is that we try 
to sell and promote only preferred 

suppliers, and we actively sell 
away from non-preferred 

suppliers. This reinforces the value 
of the BDA for suppliers that are 

willing to pay, and it gives teeth to 
the whole Preferred Supplier 
program" (emphasis added). 
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i'. !~ 

Stick #1 - Travel Share Shift CNW Benchmark} 
,. 
.:> 

"08/04: NWA [Northwest Airlines] communicated a new GDS [Global 
Distribution System] fee effective 9/01/04" 

GOS fee effective 9/01 /04 f\ i ! 
i I 

i 

"AXP Travel immediately replied, resulting in 10-16% decrease in NWA 
booking within 2 weeks" 

- ,.,. - - -· --· ,... - ~ -· ) tMA Share "Stick" Share POS 

" ....I A---• ..... ~.a.L... ..... ~ ....... 

"NWA lost [REDACTED] within one week" 

- - f • l'llnl"\ res(;tnuvu ULR> ree on '11U"1UU; • 
accounts with M/VA activity One factor was the decrease in bookings 

"NWA rescinded GDS fee on 09102104 - One factor was the decrease in 
bookings from AXP travel" 

~can t::JIPfMS l"'fUIJJlRaty& -
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"When payment is possible, free-riding 
is not a problem because the 'ride' is 

not free." 

- Chicago Prof'! Sports Ltd. P 'ship v. NBA, 961 F.2d 667, 
675 (7th Cir. 1992) (Easterbrook, J.) 
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"At bottom the NCAA's position is that ticket sales for 
most college games are unable to compete in a free 

market .... By seeking to insulate live ticket sales from 
the full spectrum of competition because of its 

assumption that the product itself is insufficiently 
attractive to consumers, petitioner forwards a 

justification that is inconsistent with the basic policy of 
the Sherman Act." 

-NCAA v. Bd. of Regents of Univ. of Oklahoma, 468 U.S. 85, 116-17 (1984). 
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Actual Anti-Competitive Effects 

There is direct evidence that Amex's Anti-Steering Rules have anti-competitive 

effects. 

Market Definition 

The relevant antitrust product market is general purpose credit and charge card 
network services to merchants; within that market, there is a distinct relevant 
market for card network services to Travel & Entertainment (T&E) merchants. 

Market Power 

Amex's market power is demonstrated through (1) customer insistence, (2) price 
increases, and (3) market share. 

Amex's Defenses 

Amex lacks valid pro-competitive effects or other defenses. 
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