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RESPONSE OF THE UNI TED STATES TO
EMERGENCY MOTI ON OF AT&T AND COVAD FOR STAY

This Court, by Order of Decenber 28, 1999, directed the
United States, through the Antitrust D vision of the Departnent
of Justice, to respond to AT&T s notion for energency stay of the
Federal Conmuni cations Conm ssion’s Decenber 22, 1999 deci sion
granting Bell Atlantic authority under Section 271 of the
Commruni cations Act to provide interLATA services in the State of

New York.! The Act gives the FCC the authority to rule on Bel

'Application by Bell Atlantic New York for Authorization
under Section 271 of the Communications Act To Provide In-Region
InterLATA Service in the State of New York, CC Docket No. 99-295,



operating conpany (“BOC’) applications to provide in-region

i nt er LATA services under Section 271, and AT&T s appeal fromthe
FCC order granting such authority to Bell Atlantic is not a case
in which the United States is a statutory respondent.? The
Department of Justice, however, has a statutorily mandated role
in Section 271 proceedi ngs. The Act specifically requires that
the Attorney Ceneral evaluate Section 271 applications, using
“any standard the Attorney General considers appropriate,” and
that the Conm ssion “give substantial weight to the Attorney
CGeneral’s evaluation.” 47 U S . C. 271(d)(2)(A). Accordingly,
this response addresses issues related to the Departnent of
Justice’'s evaluation of Bell Atlantic’s application.?

1. The Departnent of Justice’s evaluations of applications
under Section 271 focus on whether local markets in the state for
whi ch a BOC seeks interLATA authority have been “fully and
irreversibly opened to conpetition.” This standard inplenents
the incentives to | ocal conpetition that Congress provided in

Section 271. It considers whether barriers to conpetition that

Menmor andum Qpi ni on and Order (rel eased Dec. 22, 1999), FCC 99-404
(“Order”).

2see 47 U.S.C. 402.

3Eval uation of the United States Departnment of Justice,
Application by Bell Atlantic New York for Authorization under
Section 271 of the Communications Act To Provide In-Region
InterLATA Service in the State of New York, filed Nov. 1, 1999
(“DQJ Eval .”).



Congress sought to elimnate in the 1996 Act have in fact been
fully elimnated and whether there are objective criteriato
ensure that conpeting carriers will continue to have

nondi scrimnatory access to the facilities and services that they
w Il need fromthe incunbent BOC so that they can conpete by

of fering services that may be the sane as or different fromthose
the incunbent offers. See DQJ Eval. at 7. 1In applying this
conpetition standard, the Departnent’s eval uations may di scuss

el enents that appear in the Section 271(c)(2)(B) “checklist.”

The Departnent of Justice's evaluation of Bell Atlantic’s
New York application was, for the nost part, positive. The
Depart ment concluded that Bell Atlantic had conpleted nost of the
steps necessary fully and irreversibly to open | ocal
t el ecommuni cati ons markets in New York to conpetition. W found
that “[Db]ecause of the vigorous |eadership of the New York Public
Service Comm ssion (‘NYPSC ) and the extensive efforts of Bel
Atl antic and nunerous conpeting carriers, nost of the necessary
preconditions for |ocal conpetition are in place in New York.”
DQJ Eval . at 1.

But the Departnent also found that a few i nportant obstacles
to conpetition renmai ned. W expressed specific concerns about
two areas: 1) access to unbundled |local |oops, including
coordi nated “hot cuts” for |oops used in the provision of voice

t el ephone service, and access for digital subscriber |ine (“DSL”



or “x-DSL”) technol ogy used to provide a variety of advanced
services, see DQJ Eval at 14-28, and 2) Bell Atlantic’s systens
for handling orders for the unbundl ed network el enment (“UNE’)
“platform” see id. at 28-36. As to each, we noted that the
probl ens were conpetitively significant but that there was reason
to believe they could be solved in a short tinme, and that Bel
Atlantic had taken or committed to take actions to do so. See
id. at 2, 14-36.

The Departnent further concluded that “Bell Atlantic should
be required to renove the few but inportant obstacles to | ocal
conpetition in New York before it enters the | ong distance
mar ket,” and that “the Conm ssion properly could deny this
application.” DQ Eval at 3. The Departnent added, however,
that “in light of the substantial record of progress in New York
reflected in the record, we do not foreclose the possibility that
the Comm ssion may be able to approve this application at the
cul m nation of these proceedings.” 1d. at 3, 43.

The Comm ssion’s deci sion acknow edged and di scussed t he
views of the Departnment of Justice. The Comm ssion expressly
stated that it was giving the Departnent’s eval uation substanti al
wei ght (see Order 11 51, 274, 328), although it nonethel ess
decided to grant the application.

2. The anal ysis underlying the FCC s concl usion that Bel

Atlantic satisfied the 271 checklist and the Departnent of



Justice’s conpetition analysis are not necessarily
irreconcilable. The FCC may have relied to sone extent on
information that was not in the record before Novenber 1, 1999,
when the Departnent filed its evaluation. See Order 1134-37.

The Comm ssion al so resol ved di sputes concerning the significance
of various alternative conpliance neasures and other disputed
evidentiary issues.

The FCC s treatnment of the DSL | oop access question diverged
from but did not disregard, the Departnent of Justice’'s
conpetition analysis. See Order 1Y316-36. The Departnent’s
eval uation had noted that demand for high speed digital services
was growi ng very rapidly as consuners and busi nesses increasingly
use “broadband” applications on the Internet and that Bel
Atl antic already was providing many such services. The
Departnent al so pointed out that the FCC s 1996 Local Conpetition
Order and subsequent orders clearly required i ncunbent | ocal
exchange carriers to provide conpetitors with access to | oops for
the provision of digital services, and prohibited i ncunbent |ocal
exchange carriers fromdictating the particul ar uses that
conpetitors may neke of these facilities. The Departnent further
noted that several conpetitively significant issues related to
the provision of DSL services were the subject of ongoing
proceedi ngs before the NYPSC. The Departnment expressed hope that

t hese i ssues would be resolved in the future and noted that



recent devel opnents provided reasons to anticipate docunented
i nproved performance. See DQJ Eval. at 23-28.

As to Bell Atlantic’s historical performance in provisioning
DSL | oops, the Departnent was unable to conclude on the avail abl e
record that Bell Atlantic had denonstrated an acceptable | evel of
performance. The Departnment noted the possibility that the
Comm ssion m ght obtain information not yet available in the
record that would support such a conclusion. But because Bel
Atlantic had filed its New York application before the results of
recent efforts could be docunented in the record, the Departnent
coul d not conclude that conpetitive |ocal exchange carriers had
the access to DSL | oops necessary for themto conpete
effectively. See DQJ Eval. at 26-28.

The FCC did not resolve the disputed i ssues concerning the
record as to provisioning of DSL | oops that the Departnent’s
eval uation had highlighted. Rather, it found and took into
account circunstances unique to this application. 1t reasoned
that “al though the obligation to provide access to unbundl ed
| oops capabl e of supporting xDSL technol ogi es was adopted in
1996, we have not previously provided guidance to the BOCs as to
the type and | evel of proof necessary in this area to establish
conpliance wth section 271.” Oder 1316. Further, “conpetitors
have been ordering DSL-capable |oops in New York for a relatively

short period of time; there has been a recent surge in demand;



and xDSL-capabl e | oops remain a small percentage of |oop orders.”
Id. 1327. Moreover, the FCC noted, processes are underway in New
York to resolve DSL problens. Id.

Because of these “unique factual circunstances,” O der
19322, 330, the FCC decided that it would assess Bell Atlantic’'s
overall performance in providing |ocal |oops, which it found
satisfactory, and woul d not resolve nore specific factual
di sputes concerning Bell Atlantic’s past or current DSL | oop
provi sioning. See id. 11329, 3330. The FCC enphasi zed, however,
that in future applications, it would require “a separate and
conprehensi ve evidentiary showng with respect to the provision
of xDSL capable | oops” and would “exam ne this issue closely in
the future.” Id. 1330. The Conm ssion al so noted Bel
Atlantic’s Decenber 10, 1999, commitnent to establish a separate
affiliate through which it will offer retail advanced services.
1d. 1Y 331, 332.

What ever the nerits of the Comm ssion’s justifications for
its conclusions with respect to DSL | oops, its reasoning is based
on prudential factors that the Departnment of Justice did not
address. Accordingly, we cannot conclude fromthe face of the
Comm ssion’s order -- which acknow edged the significant factual
di sputes the Departnent had identified -- that it failed to give
substantial weight to the Departnent’s views when it decided to

resol ve the DSL i ssue on other grounds.



3. If the Court concludes that novants have shown a
sufficient likelihood of prevailing on the nerits to warrant
consideration of equitable factors, it will be necessary to weigh
the harmto affected interests that may result fromgrant or
denial of a stay. In that regard, the United States addresses
the primary consideration that should affect whether a stay
pendi ng the outcone of these proceedings is warranted, i.e.,
whet her a stay woul d serve the public interest.* In the
circunstances of this case, it does not appear that either the
grant or denial of a stay in this case would materially affect
the public interest in conpetition.

In particular, Congress designed Section 271 to foster
conpetition in |local tel ephone markets by offering the BOCs a
strong incentive to open their | ocal markets as soon as possible.
Accordingly, in evaluating a possible stay, it is inportant to
consi der whether grant or denial would distort the Section 271
incentives. That question, of course, cannot be answered across
the board because it depends on the circunstances of the
particul ar Section 271 order at issue. Congress inposed strict
time limts for consideration of and decisions on Section 271

applications so that BOCs will be able to enter the | ong distance

“The United States declines to assess the inpact of a stay
on the interests of the private parties. The main focus here
shoul d be on the public interest, and, in any event, the private
parties and the FCC are better situated to assess any rel evant
private concerns.



mar ket soon after they satisfy the statutory requirenents. See
271(d) (3). Routinely delaying, especially for substanti al
periods of time, the effective dates of FCC decisions granting
271 authority that are likely to be upheld on appeal could

di stort the Congressional schene and di m nish the BOCs’
incentives to open their local markets in order to obtain 271
authority. Conversely, however, failing to stay a decision
granting an application in circunstances involving clear

di sregard of the required preconditions for BOC in-region

i nt er LATA service also could underm ne BOCs' incentives to
satisfy those conditions in the future.

In the circunstances of this case, if a stay were granted,
prem sed on a likelihood that the Comm ssion would be reversed on
the DSL issue, other BOCs woul d know that the stay decision
related to Bell Atlantic’'s failure to nake its case on the record
as to that performance question. Denial of a stay, on the other
hand, woul d not suggest to other BOCs that they could avoid
meeting their obligations to provide DSL | oops, for the
Comm ssion has nmade it quite clear that future applications nust
denonstrate full conpliance in this area and that other BOCs wi |l |
not be able to rely on a “lack of notice” argument. Accordingly,
the United States does not believe that either a grant or a
denial of a stay in this case would underm ne any BOC s

incentives to open its local markets to conpetition.
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