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NOT' SCHEDULED FOR ORAL ARGUMENT

IN THE UNI TED STATES COURT OF APPEALS
FOR THE DI STRICT OF COLUMBIA CIRCU T

No. 96-5001

In re: BELL ATLANTI C CORPORATI ON, et al.

Petitioners

RESPONSE OF THE UNI TED STATES I N
OPPCSI TION TO PETI TION FOR A WRI T OF MANDAMUS

Bell Atlantic Corporation, SBC Contmunications Inc., and
NYNEX Cor poration (three of the Bell Operating Conpanies or
"BOCs" subject to the AT&T antitrust consent decree) petitioned
for a wit of mandanus to conpel the district court to act on
pendi ng notions before antici pated tel ecomuni cations reform
| egi sl ation displaced the decree. They apparently hoped that
expedited judicial rulings on the eve of enactnment would all ow
them wunder the legislation's "grandfather clause,” to engage in
unspecified activities prohibited by the decree that otheriwse

woul d continue to be prohibited by the |egislation.?

Y In addition, they asked this Court to rule directly on

notions submtted to the Departnent of Justice in Novenber and
Decenber 1995, pursuant to the district court's established
procedures, that have not been filed with the district court.
Pet. at 2, 8-09.



This Court should deny the BOCs' petition. On Thursday
afternoon, February 1, 1996, the House and Senate both passed the
Tel econmuni cations Act of 1996; the President has endorsed the
Act and stated that he will signit. The Act will noot the
notions on which the BOCs seek to conpel judicial action, thereby
nooti ng the BOCs' nmandanus petition, as well. The Act will anend
t he Federal Communi cations Act of 1934 in significant respects,
openi ng conmmuni cati ons markets to additional conpetition,
prospectively supplanting the decree restrictions, and
elimnating both the judicial waiver procedures to which the BOCs
object and the court-inposed restrictions that their pending
notions seek to nodify.

STATEMENT

1. The United States' response in opposition to Bel
Atl antic's prior mandanus petition describes the background of
the decree and the procedures established by the district court
for BOC | ine-of-business wai ver requests. See US Response to BA
at 2-6.¢ The Departnent of Justice has continued to review
wai ver requests as expeditiously as possible wthout jeopardi zing

the public interest in conpetition, see id. at 17;¥ in 1995, it

2 Tab B of the BOCs' Appendix to Petition for a Wit of
Mandamus (filed Jan. 16, 1996) includes the US Response.

® The United States has not opposed appropriate
nodi fications to the waiver process, including direct filing with
the court and court-supervised tinetables for the Departnment's
review. See US Response to BA at 18.
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conpl eted review of forty waivers;?¥

many of these were conpl ex,
involving difficult issues and substantial proposed nodifications
of the interexchange restriction. Wile the BOCs submtted nore
new requests in 1995 than in the three previous years conbi ned,
t he nunber of pending waivers renai ned constant.

2. In the sumer of 1995, the House and Senate passed
conpr ehensi ve tel econmuni cations reformbills (H R 1555 and
S. 652). After this Court denied Bell Atlantic's nmandanus
petition in October 1995, the conference conmttee conpleted its
wor k; on February 1, 1996, the House and Senate overwhel m ngly
approved the final bill; the President praised the bill and
indicated that he will sign it when it is presented to him The
Act anmends the Communi cations Act of 1934, significantly altering

the current legal franework. Most inportantly for purposes of

this petition, fromthe date of enactnent, the anended

Communi cations Act -- and not the decree -- prospectively governs
the BOCs' activities:

Any conduct or activity that was, before the

date of enactnent of this Act, subject to any
restriction or obligation inposed by the AT&T
Consent Decree shall, on and after such date,
be subject to the restrictions and

obl i gations inposed by the Communi cations Act
of 1934 as anended by this Act and shall not

4

This is nore than twi ce the nunber conpleted in 1994, the
| ar gest nunber in any year except 1988 (46), and nore than in
1992, 1993, and 1994 conbined. It is worth noting that the BCOCs'
list of waivers pending before the Departnent (Pet. App. O is
not entirely accurate.



be subject to the restrictions and the obligations
i nposed by such Consent Decr ee.

8601(a)(1).

The Act does not nerely displace the decree, however; it is
designed to foster fundanental and proconpetitive changes
t hroughout the tel ecommunications industry. It would open al
comuni cations markets, including | ocal exchange services, to
nmore conpetition and preenpt state entry barriers. As part of
this reform package, the legislation allows the BOCs to provide
out-of -regi on interLATA services and "incidental interLATA
services" immedi ately upon enactnent. O her BOC in-region
i nt er LATA services woul d be prohi bited, however, until the BOCs
nmeet specified conditions and obtain FCC approval.

The statutory restrictions on the BOCs are subject to a
"grandfather clause.” Section 271(f) provides:

Nei t her subsection [271](a) [the Act's
restrictions on BOC interLATA services] nor
section 273 [the Act's nmanufacturing

provi sions] shall prohibit a Bell operating
conpany or affiliate from engagi ng, at any
time after the date of the enactnment of the
Tel ecommuni cati ons Act of 1996, in any
activity to the extent authorized by, and
subject to the terns and conditions contai ned
in, an order entered by the United States
District Court for the District of Colunbia
pursuant to section VII or VIII(C) of the
AT&T Consent Decree if such order was entered
on or before the such date of enactnent, to

t he extent such order is not reversed or
vacated on appeal. Nothing in this
subsection shall be construed to limt, or to
i npose terns or conditions on, an activity in
which a Bell operating conpany is otherw se
aut hori zed to engage under any ot her

provi sion of this section.



ARGUNMENT

It is undisputed that once the President signs the bill that
has now been passed by both houses of Congress, the pending
nmotions for changes in decree wai ver procedures and the notions
for nodification of decree restrictions wll be noot. The Act's
restrictions and provisions for renoval of those restrictions
will control. See 8601(a)(1l)(supra p.3). Thus the BCCs'
mandanus petition will becone noot, as well.

The prospect of legislation displacing the decree -- a
result that the BOCs have sought Iong and loudly -- was good
reason for the courts to defer action on decree-related notions.
A district court has "broad discretion to control its docket,"

United States v. Western Elec. Co., 46 F.3d 1198, 1207 n.7 (1993)

(" AT&T- MCaw Appeal "), and mandanus is not an avail able renedy as

to matters conmtted to that discretion, Allied Chenical Corp. v.

Daiflon, Inc., 449 U S. 33, 36 (1980). Wile a court is not
required to await legislation that could noot matters pending
before it, there can be no doubt that when | egislation appears
likely, the court nay take account of that circumstance in

prioritizing the matters on its docket. See United States v.

Western Elec. Co., No. 95-5137 (Order, Jan. 16, 1996) (directing

counsel to be prepared to address the possibility that
| egi sl ati on may noot the appeal).

Now t hat the Tel ecommuni cati ons Act of 1996 needs only the
antici pated Presidential signature to becone |aw, there wll

never be any need for the district court to rule on any of the



notions that are now pending before it or on any that the
Department is now review ng, nor should there be appeals to this
Court concerning such notions. Contrary to the BOCs' contention
(Pet. at 2), however, the Act does not deprive the BOCs of an
opportunity for relief fromexisting restrictions. To the
contrary, the Act and the FCC proceedings it mandates give the
BOCs very substantial relief fromthe restrictions under which

t hey now operate -- although not everything they want as quickly
as they would |ike.

The BOCs no doubt would prefer to take full advantage of the
freedom and oportunies the Act wll provide and also to seek
further relief fromthe courts. The BOCs' apparent hope in
filing this mandanus petition was that, because the |egislation
woul d "grandfather” activities authorized by the district court
bef ore enactnent, see 8271(f) (supra p.4), rulings on the eve of
enactnent would afford them greater relief than Congress
ot herwi se provided. But neither the district court nor this
Court should accommpdate the BOCs' w shes in this regard.

The BOCs did not explain what additional activities they
wanted the district court to authorize, nmuch |less why this Court
shoul d conmpel such relief. Mst of the activities that would
have been authorized if the pending notions listed in Pet. App. C
had been granted al so appear to be pernmtted under the Act,

wi thout regard to the grandfather clause. And even if the



district court had ruled, it reasonably could have Iimted relief
to the same or less than the Act will provide.?¥

Congress presunably intends the grandfather clause to avoid
di sruption of on-going BOC activities, not to invite an end-run
of Congressional policy judgnents through |ast-m nute judicial
wai vers. Congress knew that waiver notions would be pendi ng at
enact nent, but decided to grandfather only those that had been
granted by the court.

3. There never has been any reason for this Court to grant
the BOCs' request that it "take jurisdiction over and approve"
t he bl underbuss BOC notions for generic nme-too relief, filed in
Novenber and Decenber 1995 (Pet. at 9). Under the district
court's ne-too wai ver procedures, which have been in effect since
March 13, 1986,% the Department was review ng these notions to
determ ne whether, as the BOCs claim they "raise no factual or
| egal issues that are significantly different fromthose raised
by the previously approved waiver[s]" and ot herwi se conformto

/

the court's order.? This is no sinple task. Well over one

> If the district court denied relief, the BOCs could be
expected to seek expedited "enmergency” review fromthis Court in
what ever tine mght remain before the President signs the Act.
If the district court granted notions that would all ow additi onal
BOC activities under the grandfather clause (which does not apply
to orders reversed on appeal, even if the reversal cones after
enact nent, see 8271(f)), opposing parties or intervenors |ikely
woul d appeal .

® See US Response to BA, App. 3, reprinted in Pet. App. B
" During the tine these notions have been pending, the
Department's normal operations were suspended for nearly a nonth
due to furloughs and a blizzard.



hundred wai vers are involved, and sonme of them were based on
circunstances unique to a particular BOC or on the prem se that
only one BOC would participate in a particular activity

aut hori zed by the waiver. Thus the BOCs' assertion that "these
notions raise no new |l egal or factual issues" (Pet. at 9) is open
to serious question, as AT&T and MCI have argued in tinely
coments to the Departnent.

The district court's established ne-too procedure affords
the Departnent a proper opportunity to eval uate the generic ne-
too notions, which are considerably nore conplex than the usual
me-too waivers. This matter is not yet ripe for decision by
either the district court or this Court.

Further, with respect to the ne-too waivers as well as the
noti ons pendi ng before the district court, the BOCs have fail ed
to specify activities that would be authorized only if their
noti ons were granted and grandfathered, or to give any good
reason why those additional activities should be permtted.
| ndeed, the legislative grandfather clause itself does not
provide "ne-too" relief; it covers only the BOC or BOCs to which
a particular waiver was granted.

* %

In sum the BOCs' petition never presented grounds for the
extraordinary wit of mandanmus to issue, and Congress now has
substituted conprehensive tel econmuni cations reform | egislation
for the decree's judicial waiver process. This Court should

reject the BOCs' plea that the courts race to grant them



additional relief before the President signs the |egislation

Congress has passed.

CONCLUSI ON

This Court should deny the petition for a wit of nmandanus.
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