
2:10-cv-14155-DPH-MKM Doc # 105 Filed 01/03/12 Pg 1 of 7 Pg ID 2634 
 

 
 
 

IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF MICHIGAN 

 
 

 
UNITED STATES OF AMERICA and the 
STATE OF MICHIGAN, 

 
Plaintiffs, 

v. 

BLUE CROSS BLUE SHIELD OF 
MICHIGAN, 

Defendant. 

) 
) 
) 
) 
) 
) Civil Action No. 

2:10-cv-14155-DPH-MKM 
Hon. Denise Page Hood 
Mag. Judge Mona K. Majzoub 

) 
) 
) 
) 
) 
) 

  ) 
 

REPLY MEMORANDUM IN SUPPORT OF PLAINTIFFS’ MOTION TO 
COMPEL DEFENDANT TO RESPOND TO PLAINTIFFS’ FIRST 

INTERROGATORY 
 
 
Peter Caplan 
Assistant United States Attorney 
United States Attorney’s Office 
Eastern District of Michigan 
211 W. Fort Street 
Suite 2001 
Detroit, Michigan 48226 
(313) 226-9784 
P-30643 
Peter.caplan@usdoj.gov 

Barry J. Joyce 
Ryan Danks 
Amy R. Fitzpatrick 
David Gringer 
Michael T. Koenig 
Steven B. Kramer 
Richard Liebeskind 
Litigation I Section 
Antitrust Division 
U.S. Department of Justice 
450 Fifth Street, N.W. 
Washington, D.C. 20530 
Attorneys for the United States 

 
M. Elizabeth Lippitt 
Assistant Attorney General 
G. Mennen Williams Building, 6th Floor 
525 W. Ottawa Street 
Lansing, Michigan 48933 
P-70373 
Attorney for the State of Michigan 

 

January 3, 2012 

 



2:10-cv-14155-DPH-MKM Doc # 105 Filed 01/03/12 Pg 1 of 7 Pg ID 2635 
 

 
 
 

Blue Cross’s opposition brief (Doc. 103) only confirms that the Court should 

order Blue Cross to answer Plaintiffs’ Interrogatory 1, which asks Blue Cross to describe 

the “extensive factual and economic support” that Blue Cross represented to the Court 

exists for its MFNs’ procompetitive effects.  Blue Cross’s objections are meritless: 

Vagueness.  Blue Cross’s opposition abandons the vagueness objection Blue 

Cross actually made.  Blue Cross now concedes it “may have basic facts at its disposal 

now” responsive to subpart (b), and “was and is prepared to answer” “whether the cost of 

hospital services rose or fell after each contract with an MFN went into effect.”1
 

Blue Cross now claims that Interrogatory 1 is vague to the extent it asks “Blue 
 
Cross to identify all potential procompetitive effects and then identify every fact that 

would support each such effect ….” (Opp. 4.)  Blue Cross’s prior failure to object to the 

Interrogatory for vagueness on this specific ground waives this objection.  See Ahmed v. 

L & W Eng’g Co., 2009 WL 56131 at *2 (E.D. Mich. 2009) (Majzoub, J.) (“timely 

objections” must be made within 30 days).  Blue Cross’s new objection misstates the 

Interrogatory and thus is contrived on a false premise:  Interrogatory 1 does not ask Blue 

Cross to “identify all procompetitive effects,” nor to “identify every fact that would 

support each such effect.” (Opp. 4.)  Instead, it asks Blue Cross to “[d]escribe in detail 

‘the extensive factual and economic support for [Blue Cross’] MFNs’ procompetitive 

 
 

 

1 Opp. 3.  Blue Cross had made vagueness objections only to subpart (b) and to terms 
such as “MFNs.” (See Pl. Mem. Ex. 3 at 5.) Blue Cross had not previously expressed 
any intent to answer subpart (b) or any other part of the Interrogatory, and has not in fact 
answered subpart (b) or stated when, if ever, it will do so. Blue Cross relies on its own 
self-serving letter, see Opp. 3 & nn.5, 7, to claim confusion during meet-and-confer 
discussions about whether plaintiffs sought a response to the main body of the 
Interrogatory, but said in that letter that it understood a response was indeed sought.  Pl. 
Mem. Ex. 4 at 2. 

1  
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effects’” that Blue Cross itself represented to the Court exists. Blue Cross does not 

contend the actual formulation is vague, and should know what it was referring to. 

“Premature Contention Interrogatory.”  The case Blue Cross itself quotes to 

argue that Interrogatory 1 is a contention interrogatory refutes Blue Cross’s argument. 

The quotation starts: “Contention interrogatories ask a party to state what it contends; to 

state whether it makes a specified contention . . . .” (Opp. 4.) That definition accords 

with this Court’s definition of a contention interrogatory in Dow Corning, which relies on 

Fed. R. Civ. P. 33(a)(2):  A contention interrogatory “asks for an opinion or contention 

that relates to fact or the application of law to fact.” 2010 WL 3927728 at *12 (E.D. 

Mich. 2010) (quoted Pl. Mem. 6). Interrogatory 1 does not ask whether Blue Cross 

contends that its MFNs have procompetitive effects – Blue Cross has told this Court that 

its MFNs have procompetitive effects, and continues to do so. (See Opp. 1, asserting that 

Blue Cross’s MFNs “seek to lower the price Blue Cross pays for hospital services.”) The 

Interrogatory asks only for the “factual and economic support” that Blue Cross has told 

the Court it already possesses, and therefore is not a contention interrogatory. 

Even if Interrogatory 1 is a contention interrogatory, Blue Cross’s argument that 

Interrogatory 1 is premature conflicts with the Sixth Circuit’s favorable view of 

contention interrogatories.  “[C]ontention interrogatories are a perfectly permissible form 

of discovery, to which a response ordinarily would be required.”2   Blue Cross’s 

unanalyzed reliance on Dow Corning to delay answering is misplaced.  Dow Corning 

recognizes that Rule 33(a)(2) allows a court to defer an answer to a contention 

 
 

2 Starcher v. Correctional Medical Systs., 144 F.3d 418, 421 n.2 (6th Cir. 1998) (quoted 
Pl. Mem. 7). Blue Cross ignores this Circuit precedent in favor of out-of-Circuit district 
courts.  (Opp. 7 n.20.) 

3  
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interrogatory to “protect[] a responding party from being hemmed into fixing its position 

without adequate information.” Id. at *12.  Interrogatory 1 poses no danger that Blue 

Cross will be “hemmed into fixing its position” because it simply asks Blue Cross to 

provide the “extensive … support” for a position it has already maintained to the Court. 

In Dow Corning, the deferred interrogatory sought Dow’s (the responding party’s) 

contentions about a matter on which the propounding party had the “ultimate burden,” 

before Dow had “receive[d] adequate information to rebut” the propounding party’s 

claim.  Id.  Here, in contrast, Blue Cross has already asserted that it has “extensive  

factual and economic support” for the procompetitive effects it represented exists, and the 

burden will be on Blue Cross to “provide procompetitive justifications for [its] policies.” 

Realcomp II, Ltd. v. Fed. Trade Comm’n, 635 F.3d 815, 825 (6th Cir. 2011). 

Blue Cross also argues that the Interrogatory is “premature” because “discover[y] 

has barely even begun.”  (Opp. 1; see id. at 11, 13.) Blue Cross began imposing its MFN 

clauses in 2007 and should be well aware of any facts supporting its representation that 

its MFNs have procompetitive effects. Just as the United States has described its support 

for the MFNs’ alleged anticompetitive effects by market in response to Blue Cross’s 

interrogatories (Opp. 2; see Doc. 88 Ex. 4), Blue Cross should be required to describe its 

“extensive factual and economic support” for its asserted procompetitive effects. For 

example, Blue Cross should identify any hospitals at which its MFNs purportedly 

lowered price, particularly in light of Blue Cross’s designated witness, Kim Sorget’s, lack 

of awareness of any.3   Blue Cross should be ordered to “respond to the request as it is 
 
 

3 See Pl. Mem. 3 & Ex. 1.  Seeking to avoid the force of that testimony, Blue Cross 
invents a different question.  Compare id. (“any case where Blue Cross has obtained 

 lower rates”) with Opp. 12 (“asking … how hospitals responded”). 
3 
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able to at this time.” S.L.S. by Holmes v. Detroit Public Schools, 2011 WL 4709163 at *4 

(E.D. Mich. 2011) (Majzoub, J.) (interrogatory seeking “factual basis for Defendant’s 

affirmative defenses” was not premature). 

Burden-shifting.  Raising another new objection, Blue Cross now claims that 

plaintiffs’ interrogatory “attempts to shift the burden to Blue Cross ….” Compare Opp. 8 

with Pl. Mem. Ex. 3.  Blue Cross appears to argue that plaintiffs’ discovery should be 

deferred until after plaintiffs have proven their affirmative case. But discovery properly 

includes “any nonprivileged matter that is relevant to any party’s claim or defense,” Fed. 

R. Civ. P. 26(b)(1) (emphasis added).  “Plaintiff is as free to seek information relevant to 

a defense as he is to seek matter relevant to his or her own case.” 8 C. Wright, A. Miller 

& R. Marcus, Federal Practice & Procedure § 2011 at 273 (3d ed. 2011). 
 

Work product.4   Blue Cross claims that responding to the Interrogatory would 

reveal “what theories [of procompetitive effects] Blue Cross’s attorneys may later reject.” 

(Opp. 13.)  In other words, Blue Cross’s attorneys have not decided what they will argue 

the MFNs’ procompetitive effects might be – even though Blue Cross has represented to 

the Court that there is an extensive basis for asserting them. Blue Cross’s objection is 

overbroad.  It need not say what its antitrust lawyers conjecture, but it should describe the 

facts supporting its MFNs’ claimed procompetitive effects known to its business people. 

 
 

4 As the United States has explained (Doc. 88 at 10), Hickman v. Taylor, 329 U.S. 495 
(1947), prohibits the interrogatories at issue on Blue Cross’s motion to compel (Doc. 80), 
which seek “all facts” in notes and memoranda of oral interviews conducted by attorneys, 
and thus are “naked general demand[s]” for plaintiffs’ attorneys’ mental impressions. 
Hickman, 329 U.S. at 508-13.  Hickman allows more focused interrogatories asking for 
support for allegations.  Therefore, Blue Cross’s claim that its interrogatories – 
demanding all facts learned in attorneys’ oral interviews – are proper, but an 
interrogatory asking for factual support for asserted procompetitive effects intrudes 
impermissibly on work-product, turns Hickman on its head. 

4  
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Expert opinion.  Finally, Blue Cross argues that the Interrogatory calls for 

premature disclosure of expert opinion to the extent it seeks the “economic support” Blue 

Cross told the Court it possesses.  (Opp. 14) Though Blue Cross’s claimed 

procompetitive effects will be analyzed by economic experts, plaintiffs are entitled to the 

information – the facts, including economic support as a business matter – that Blue 

Cross itself possesses.  “[E]xpert witnesses are unlikely to be the ultimate source of much 

of the information sought,” and their opinions will “be rendered upon an analysis of facts 

obtained from other sources.” United Technologies Motor Systs. v. Borg-Warner 

Automotive, Inc., 1998 WL 1796257 at *3 (E.D. Mich. 1998).  If those facts, including 

economic support, are in Blue Cross’s possession, plaintiffs are entitled to them now.  Id. 

* * * 
 

The Court should overrule Blue Cross’s current objections and order Blue Cross 

to answer the Interrogatory in full.  If Blue Cross has facts, it should state them.  E.g., 

Chubb Integrated Systs. v. National Bank of Washington, 103 F.R.D. 52, 60 (D.D.C. 

1984).  If it has no facts, or does not know, it should so state. S.L.S. by Holmes at *2. 
 

Respectfully submitted, 
 

/s/ with the consent of M. Elizabeth Lippitt 
M. Elizabeth Lippitt 
Assistant Attorney General 
G. Mennen Williams Building, 6th Floor 
525 W. Ottawa Street 
Lansing, Michigan 48933 
(517) 373-1160 
lippitte@michigan.gov 

 
Attorney for State of Michigan 

/s/ Ryan Danks  
Antitrust Division 
United States Department of Justice 
450 5th Street, N.W., Suite 4100 
Washington, D.C. 20530 
(202) 305-0128 
ryan.danks@usdoj.gov 
Attorney for the United States 
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United States District Court, 

E.D. Michigan, 
Southern Division. 

Ghazi AHMED, Plaintiff, 
v. 

L & W ENGINEERING COMPANY, Defendant. 
 

Civil Action No. 08-CV-13358. 
Jan. 8, 2009. 

 
Ralph J. Sirlin, Reosti, James, Pleasant Ridge, MI, 
for Plaintiff. 

 
Kathleen M. Gatti, Nemeth Burwell, Detroit, MI, 
for Defendant. 

 

OPINION AND ORDER GRANTING IN PART 
AND DENYING IN PART DEFENDANT'S MO- 
TION TO COMPEL PLAINTIFF'S RESPONSES 
TO DEFENDANT'S DISCOVERY REQUESTS 

(DOCKET NO. 9) 
MONA  K.  MAJZOUB,  United  States  Magistrate 
Judge. 

*1 This matter comes before the Court on De- 
fendant's Motion to Compel  Plaintiff's  Responses 
To Defendant's Discovery Requests filed on 
November 3, 2008. (Docket no. 9). Plaintiff did not 
file a Response and the time  for  responding  has 
now expired. (Docket no. 11). The matter has been 
referred to the undersigned for decision pursuant to 
28  U.S.C.  §  636(b)(1)(A).  (Docket  no.  10).  The 
Court dispenses with oral argument on this motion. 
E.D. Mich. LR 7.1(e). (Docket no. 11). This motion 
is now ready for ruling. 

 
Defendant shows that it served its First Set of 

Interrogatories and First Request for Production of 
Documents  on  September  2,  2008.  (Docket  nos. 

9-2, 9-3). This set of discovery requests consisted 
of fourteen Interrogatories and twelve Requests for 
Production. (Docket nos. 9-2, 9-3). Plaintiff's re- 
sponses were due on October 6, 2008. Fed.R.Civ.P. 
6(d), 33, 34. Defendant alleges that on October 6, 
2008 Plaintiff's counsel requested an extension of 
time to respond until October 10, 2008, to which 
Defendant agreed. Defendant alleges that Plaintiff 
did not respond by October 10, 2008. (Docket no. 
9). On October 17, 2008 Defendant's counsel sent a 
letter to Plaintiff's counsel asking Plaintiff  to 
provide answers and responses by October 20, 2008 
or Defendant would file a Motion to Compel. 
(Docket no. 9-4). Plaintiff did not respond and as of 
the date of Defendant's motion, Plaintiff had not 
provided answers, responses or objections to De- 
fendant's discovery requests. 

 
Defendant asks the Court to order Plaintiff to 

fully and completely answer Defendant's Interrogat- 
ories and produce all documents sought by Defend- 
ant's Requests for Production within seven days of 
ruling on this Motion. Defendant contends that 
Plaintiff has waived any objections to its discovery 
requests by failing to timely serve objections. Fi- 
nally, Defendant asks that it be awarded its costs 
and attorney fees incurred in filing this motion. 
Fed.R.Civ.P. 37(a)(5). 

 
Pursuant to Fed.R.Civ.P. 33 and 34, Plaintiff's 

responses  to  Defendant's  Interrogatories  and  Re- 
quests for Production were due within 30 days after 
service of the discovery request. Plaintiff did not 
respond to Defendant's Motion to Compel and does 
not dispute that he did not timely respond. “As a 
general rule, failure to object to discovery requests 
within the thirty days provided by Rules 33 and 34 
‘constitutes  a  waiver  of  any  objections.’  ” 
Carfagno v. Jackson National Life Ins., 2001 U.S. 
Dist.   LEXIS   1768   *3,   2001   WL   34059032 
(W.D.Mich. Feb. 13, 2001) (no exception for work 
product and attorney-client material under the 
waiver); see also Fed.R.Civ.P. 33(b)(4); Phillips v. 
Dallas   Carriers   Corp.,   133   F.R.D.   475,   477 

© 2012 Thomson Reuters. No Claim to Orig. US Gov. Works.  
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(M.D.N.C.1990) ( Rule 34 waiver). “[C]ourts will 
examine the circumstances of each case, including 
the reason for tardy compliance, prejudice to the 
opposing party, and the facial propriety of the dis- 
covery requests, to determine whether enforcement 
of the waiver is equitable.” Carfagno, 2001 U.S. 
Dist. LEXIS 1768 at *5-6, 2001 WL 34059032. 

 
*2 As an initial matter, the Court will consider 

whether Defendant's discovery requests are relevant 
and proper. Plaintiff's remaining claim is for viola- 
tion of Title VII of the Civil Rights Act and in- 
cludes allegations related to Plaintiff's work experi- 
ence and qualifications, his national origin and reli- 
gion, and claims for loss of income and benefits 
and mental and emotional distress. (Docket no. 1). 
Therefore, inquiry into these matters is relevant un- 
der Rule 26(b). The Court finds that Defendant's 
twelve Requests for Production and fourteen Inter- 
rogatories are proper and relevant to the claims and 
defenses of the parties. Fed.R.Civ.P. 26(b). 

 
Next, Plaintiff neither timely responded nor 

timely objected to the requests and interrogatories. 
Timely objections are objections made within 30 
days after the service of the requests or interrogat- 
ories. Fed.R.Civ.P. 33(b)(2), 34(b). Plaintiff has not 
responded to Defendant's Motion to  Compel  and 
has not shown good cause why the Court should re- 
lieve Plaintiff of the consequences of its waiver. 
Plaintiff has not shown how he will be prejudiced 
by waiving his objections. See Carfagno, 2001 U.S. 
Dist.   LEXIS   1768   *7-8,   2001   WL   34059032 
(“failure to provide the court with information of 
sufficient specificity to permit the court to determ- 
ine whether the privilege asserted applies ... 
provides an independent ground  for  finding  a 
waiver of any privilege or immunity”). 

 
The Court finds that Plaintiff waived any ob- 

jections to production of the documents requested 
by Defendant's First Request for Production of 
Documents and answers to Defendant's First Set of 
Interrogatories. The Court will grant Defendant's 
Motion to Compel in part and will give Plaintiff un- 
til January 16, 2009 to fully respond without objec- 

tion, in light of the ample time Plaintiff has had to 
gather the requested documents. The  Court  finds 
that the award of expenses in this matter is unjust 
and will decline to award attorneys fees and costs at 
this time. Fed.R.Civ.P. 37(a)(5). 

 
IT  IS  THEREFORE  ORDERED  that  De- 

fendant's Motion to Compel  Plaintiff's  Responses 
To Defendant's Discovery Requests (docket no. 9) 
is GRANTED to the extent that Plaintiff must 
serve full and complete responses and responsive 
documents without objections to Defendant's First 
Set of Interrogatories and First Request for Produc- 
tion of Documents by 5:00 p.m. on Friday, January 
16, 2009. 

 
IT IS FURTHER ORDERED that Defend- 

ant's request for attorneys fees and costs is 
DENIED. 

 
NOTICE TO THE PARTIES 

Pursuant to Fed.R.Civ.P. 72(a), the parties have 
a period of ten days from the date of this Order 
within which to file any written appeal to the Dis- 
trict Judge as may be permissible under 28 U.S.C. § 
636(b)(1). 

 
E.D.Mich.,2009. 
Ahmed v. L & W Engineering Co. 
Slip Copy, 2009 WL 56131 (E.D.Mich.) 

END OF DOCUMENT 
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United States District Court, 

E.D. Michigan, 
Southern Division. 

In re DOW CORNING CORPORATION, Debtor. 
(LMI Administrative Application). 

 
No. 95-CV-20512-DT. 

June 15, 2010. 
 

ORDER REGARDING VARIOUS DISCOVERY 
MOTIONS 

DENISE PAGE HOOD, District Judge. 
I. INTRODUCTION 

*1 This matter is before the Court on eight dis- 
covery-related motions filed by both parties. Briefs 
were filed and oral arguments held on the matter. 

 
Thirty (30) Certain Underwriters at Lloyd's, 

London and Certain London Market Insurance 
Companies (collectively, London Market Insurers 
(“LMI Claimants”)) filed an Application for Allow- 
ance and Payment of its Administrative Expense 
Claim filed with the Court on August 12, 2004 un- 
der § 503(B) of the Bankruptcy Code, 11 U.S.C. § 
503(b). This Administrative Claim is in an amount 
not less than $91 .2 million dollars, plus interest. 
Each LMI Claimant seeks partial reimbursement 
under a “clawback” provision in the 1995 Settle- 
ment Agreement with Dow Corning Corporation 
(“Dow Corning”) for settlement payments that they 
made to resolve Dow Corning's insurance coverage 
lawsuit for breast implant liabilities. 

 
Dow Corning filed an Objection to the Applic- 

ation and a Motion to Dismiss on August 17, 2005 
claiming that the Application was not ripe for judi- 
cial determination and failed to state a claim upon 
which relief can be granted. The Court denied the 
motion in an Order dated June 18, 2007. 

On June 27, 2007, the LMI Claimants filed an 
Amended Application and the matter proceeded to 
discovery. In an Order dated October 3, 2008, the 
Court granted Dow Corning's motion regarding dis- 
covery of the “leaders” and certain four 
“followers.” (10/3/08 Order, p. 7) As to the Rein- 
surance-Related Discovery, the Court granted Dow 
Corning's motion to compel the production of the 
reinsurance documents. (10/3/08 Order, pp. 8-9) 
The Court took under advisement Dow Corning's 
Motion to Compel Production of All Documents 
Relating to the Settlement Negotiations and the Set- 
tlement Agreement At Issue (Doc. Nos.29935, 
29948) because the LMI Claimants invoked Section 
VII.B of the Settlement Agreement-the non-waiver 
provision. The Court ordered in camera production 
of the documents the LMI Claimants claimed were 
privilege relating to the settlement negotiations (in 
addition to the documents the LMI Claimants sub- 
mitted to the Court in camera during oral argu- 
ments). 

 
After more discovery issues, the Court granted 

Dow Corning's Motion to Compel Compliance with 
the October 3, 2008 Court Order and for Entry of 
Revised Scheduling Order. The Court also ordered 
the LMI Claimants submit to the Court in camera 
all documents they seek to withhold from Dow 
Corning based on attorney-client privilege and/or 
work product (or any other privilege or theory). 
(1/30/09 Order, p. 11) 

 
The Court heard oral arguments on the discov- 

ery motions on June 12, 2009, along with three 
summary judgment motions filed by the parties. 
This order addresses the discovery-related motions 
and the Court's ruling on the summary judgment 
motions are set forth in a separate order. 

 
II. DISCOVERY MOTIONS 

 
A. Dow Corning's Motion to Compel Compli- 
ance with the Court's October 3, 2008 and Janu- 
ary    30,    2009    Orders    by    Requiring    LMI 
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Claimants  to  Produce  Responsive  1999  Rein- 
surer Communication 

 
*2 Dow Corning argues that the Court has is- 

sued two orders requiring the LMI Claimants to 
produce all responsive communications with rein- 
surers or reinsurance intermediaries, regardless of 
whether any claim of privilege otherwise might 
have been asserted. In a February 20, 2009 letter to 
the Court, the LMI Claimants sought the Court's ad- 
vice as to whether they may withhold as privileged 
a responsive 1999 document that was shared with a 
reinsurer. The LMI Claimants also sought guidance 
as to an August 31, 2000 report pursuant to an April 
3, 2009 letter to the Court. Dow Corning claims 
that the Court has ordered production of the docu- 
ments twice and the documents should be produced 
immediately. 

 
In response, the LMI Claimants claim that Dow 

Corning's motion is yet another effort by Dow 
Corning to use broad language of the Court's Or- 
ders to obtain a document that plainly was not with- 
in the scope of those orders. The LMI Claimants ar- 
gue that Dow Corning did not request or move to 
compel production of documents containing attor- 
ney work product concerning the development of 
this claim, as opposed to documents relating to the 
1994-95 settlement negotiations and agreement. 
The LMI Claimants argue this Court's Orders do 
not require that the documents be produced. The 
LMI Claimants claim the law provides that the LMI 
Claimants and their reinsurers have a common in- 
terest in the reimbursement claim and the Decem- 
ber 2, 1999 and August 31, 2000 market reports did 
not lose their privileged status when shared with re- 
insurers, citing Front Royal Ins. Co. v. Gold Play- 
ers, Inc., 187 F.R.D. 252 (W.D.Va.1999) and All- 
endale Mut. Ins. v. Bull Data Sys., Inc., 152 F.R.D. 
132 (N.D.Ill.1993). 

 
Dow Corning replies that it moved to compel 

communications between the LMI Claimants and 
their reinsurers concerning the Settlement Agree- 
ment in its November 30, 2007 motion. Given that 
the LMI Claimants acknowledge that the December 

 
1999 and August 2000 documents now at  issue 
were communicated to at least one reinsurer and 
relates to the LMI Claimants' purported 
“reimbursement rights under the settlement agree- 
ment”, Dow Corning argues that the document is 
responsive to Dow Corning's prior motions to com- 
pel. 

 
The Court finds that the December 1999 and 

August 2000 documents now at issue were subject 
to this Court's prior orders and must be produced by 
the LMI Claimants to Dow Corning. As to the LMI 
Claimants' work-product privilege argument, the 
Court finds that the privilege does not apply to the 
December 1999 document since the LMI Claimants 
did not file the reimbursement claim until 2004. 

 
The work-product doctrine protects an attor- 

ney's trial preparation materials from discovery to 
preserve the integrity of the adversarial process. See 
Hickman v. Taylor, 329 U.S. 495-510-14  (1947). 
The work-product doctrine is a procedural rule un- 
der Rule 26 of the Rules of Federal Procedure. In re 
Powerhouse Licensing, LLC, 441 F.3d 467,  472 
(6th Cir.2006). Rule 26(b)(3) protects documents 
prepared in anticipation of litigation or for trial. 
Fed.R.Civ.P. 26(b)(3). Two questions are asked to 
determine whether a document has been prepared in 
anticipation of litigation: 1) whether the document 
was prepared “because of” a party's subjective anti- 
cipation of litigation, as contrasted with ordinary 
business purpose; and 2) whether that subjective 
anticipation was objectively reasonable. United 
States v. Roxworthy, 475 F.3d 590, 594 (6th 
Cir.2006). The burden is on the party claiming pro- 
tection to show that anticipated litigation was the 
“driving force behind the preparation of each re- 
quested document.” Id. at 595. 

 
*3 The LMI Claimants, acknowledging that the 

December 1999 documents relate to the LMI 
Claimants' alleged reimbursement rights under the 
Settlement Agreement, cannot show that the 
December 1999 documents were prepared in anti- 
cipation of the instant reimbursement claim filed in 
2004. The interpretation of the Settlement Agree- 
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ment containing the reimbursement provision is the 
main issue in this litigation. The LMI  Claimants 
have not carried their burden to show that the 2004 
reimbursement claim litigation was the driving 
force behind the preparation of the December 1999 
documents. Dow Corning's Motion to Compel 
Compliance with the Court's October 3, 2008 and 
January 30, 2009 Orders by Requiring LMI 
Claimants to Produce Responsive 1999 Reinsurer 
Communication is granted. 

 
B. Dow Corning's Motion to Compel Compliance 
with the Court's October 3, 2008 and January 
30, 2009 Orders Regarding Reinsurance-Related 
Information 

This discovery motion is related to the motion 
above. In its October 3, 2008 Order, the Court dir- 
ected the LMI Claimants to produce to Dow Corn- 
ing any communications between the LMI 
Claimants and their reinsurers with respect to the 
Settlement Agreement. (10/3/08 Order, pp. 7-9, 14) 
The Court granted Dow Corning's Motion to Com- 
pel with regards to the reinsurance documents in its 
January 30, 2009 Order. (1/30/09 Order, p. 8) Dow 
Corning argues that the documents relating to mar- 
ket reports labeled as “May be available to rein- 
surers” should also be produced. Dow Corning 
claims that some market reports are expressly 
labeled “Should not be shown to reinsurers” where- 
as some are labeled “May be made available to re- 
insurers.” Dow Corning claims that the LMI 
Claimants have taken the position that they need 
only produce market reports where there is evid- 
ence, beyond the four corners of a market report, 
affirmatively indicating that a particular report was 
in fact shared with reinsurers. Dow Corning argues 
that with regard to the market reports labeled “May 
be made available to reinsurers” the LMI Claimants 
cannot be certain that these reports were not in fact 
shared with reinsurers. 

 
In response, the LMI Claimants claim that Dow 

Corning is raising a new argument-whether the la- 
beling of a document can cause it to lose its priv- 
ileged status. The LMI Claimants argued that the 

 
mere presence of the “reinsurer-available” legend 
on a document does not eliminate the applicable 
privileges. The LMI Claimants argue that there is 
no basis in law to find a waiver of the attorney-cli- 
ent privilege or work product doctrine simply be- 
cause a document bears a legend indicating that it 
could be shared with a reinsurer. The LMI 
Claimants state that they have reasonably determ- 
ined which documents were shared with a reinsurer. 
The LMI Claimants claim they have produced all 
such reports. The LMI Claimants submitted affi- 
davits to support their argument that even though 
documents contain “reinsurer available” legends, it 
does not mean that such a report was shared with a 
reinsurer. The affidavits also state that the 
“reinsurer available” reports are not provided to re- 
insurers as a matter of course and that many 
“reinsurer available” reports are never shared with 
any reinsurer. 

 
*4 Dow Corning replies that since its motion 

was filed, the LMI Claimants produced additional 
market reports and it now appears only two 
“reinsurer available” market reports are in dispute, 
dated September 1, 1995 and February 22, 1996. 
These two documents (and others which Dow Corn- 
ing is not aware of to date) must be produced, ac- 
cording to Dow Corning. Dow Corning claims the 
LMI Claimants cannot have “reasonably determ- 
ined” that these two “reinsurer available” reports 
were not communicated to any reinsurers. The 
September 1, 1995 report indicates in a cover letter 
that “this report has been produced so that it may be 
made available to reinsurers.” (Dow Corning Mo- 
tion, Ex. M) Dow Corning argues that the LMI 
Claimants have offered no evidence to justify a 
conclusion that of the 73 London Market insurers 
who settled with Dow Corning, not a single one 
shared the September 1, 1995 report with at least 
one reinsurer or reinsurance intermediary. The LMI 
Claimants have not indicated or submitted any affi- 
davit to show that a report labeled “Should not be 
shown to brokers, reinsurers, auditors, or any other 
parties” and reports labeled “May be sent to” or 
“Made available to reinsurers” were not shown to 
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or intended to be shared with third parties. 
 

The work product privilege doctrine was ad- 
dressed above and the same analysis applies. As to 
the attorney-client privilege doctrine, Michigan law 
has long recognized the common-law privilege ex- 
tending to communications between a client and an 
attorney. Sterling v. Keiden, 162 Mich.App. 88, 412 
N.W.2d 255 (1987). Generally, the attorney-client 
privilege is waived by voluntary disclosure of 
private communications by an individual or corpor- 
ation to third parties. In re Columbia/HCA Health- 
care Corp., Billing Practices Litigations, 293 F.3d 
289, 294 (6th Cir.2002). A client may waive the 
privilege by conduct which implies a waiver of the 
privilege or a consent to disclosure. Id. The burden 
of establishing the existence of the privilege rests 
with the person asserting it.  United  States  v. 
Dakota, 197 F.3d 821, 825 (6th Cir.2000). Claims 
of attorney-client privilege are narrowly construed 
because the privilege reduces the amount of inform- 
ation discoverable during the course of a lawsuit. 
United States v. Collins, 128 F.3d 313, 320 (6th 
Cir.1997). The privilege applies only where neces- 
sary to achieve its purpose and protects only those 
communications necessary to obtain legal advice. 
In re Antitrust Grand Jury, 805 F.2d 155, 162 (6th 
Cir.1986). Litigants cannot hide behind the priv- 
ilege if they are relying upon privileged communic- 
ations to make their case. “[T]he attorney-client 
privilege cannot at once be used as a shield and a 
sword.” In re Lott, 139 Fed. Appx. 658, 2005 WL 
1515367 (6th Cir. Jun.22, 2005) (unpublished) 
(citing United States v. Bilzerian, 926 F.2d 1285, 
1292 (2d Cir.1991)). 

 
In this case, the two documents at issue must 

be produced. As noted previously, the main issue in 
this litigation is the interpretation of the Settlement 
Agreement at issue, specifically the reimbursement 
provision. The Court has previously ruled that Dow 
Corning is entitled to information given to the rein- 
surers. Although the LMI Claimants assert that they 
are “reasonably” certain the two documents at issue 
were not shared with reinsurers, the fact that the 

 
documents are labeled “reinsurer available” or 
“may be sent to” or “made available to reinsurers” 
shows that these documents were not considered 
private between a client and an attorney. The LMI 
Claimants apparently knew how to label docu- 
ments-whether it could or should be shared or not 
with reinsurers. The Court finds that the attorney-cli- 
ent privilege, if any, was waived as to the two mar- 
ket reports at issue and grants Dow Corning's Mo- 
tion to Compel Compliance with the Court's Octo- 
ber 3, 2008 and January 30, 2009 Orders Regarding 
Reinsurance-Related Information. 

 
C. Dow Corning's Motion to Compel LMI 
Claimants to Provide Release-Adjustment Dis- 
covery 

*5 Dow Corning seeks an order compelling the 
LMI Claimants to provide release-adjustment dis- 
covery as required by the Settlement Agreement. 
Dow Corning claims that the clawback provision 
sets forth a requirement that any “Released Subject 
Matter under those Subject Contracts of Insurance 
affected by any such reimbursement will be nar- 
rowed accordingly.” (Reimbursement Prov., § 
VI.D) Dow Corning's First Set of Interrogatories re- 
quested that each applicant seeking reimbursement 
identify, with respect to the amount of reimburse- 
ment sought, “the release adjustment that each ap- 
plicant would make, and the method used in calcu- 
lating each applicant's release adjustment.” (DCC 
Int. No. 1) Interrogatory No. 10 required the LMI 
Claimants to “describe how you intend to structure 
your release adjustment of Dow Corning's insur- 
ance claims, as required by Section VI.D of the Set- 
tlement Agreement if you secure a reimbursement 
under the clawback provision.” (DCC Int. No. 10) 
Dow Corning claims the LMI Claimants objected to 
and refused to respond to the requests, taking the 
position that the requests sought  were  irrelevant 
and premature. 

 
The LMI Claimants respond that the informa- 

tion requested is not relevant to the “only” claim in 
this case, which is the LMI Claimants' claim for re- 
imbursement. The LMI Claimants assert that how 
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the insurance coverage, or releases, might be adjus- 
ted “after” the Court decides the claim is “irrelevant 
to the only issues presented in this case-whether the 
London Market Insurers are entitled to reimburse- 
ment and in what amount.” (LMI Resp., p. 1) The 
LMI Claimants further argue that the motion seeks 
information that does not exist until the amount of 
reimbursement is known. The LMI Claimants con- 
tend that Dow Corning has not filed a counterclaim 
for release adjustment or a release adjustment de- 
fense. Finally, the LMI Claimants claim that Dow 
Corning's discovery request borders on harassment 
because Dow Corning is fully aware that the re- 
leases cannot be adjusted until there is a reimburse- 
ment amount. 

 
In its reply, Dow Corning argues that the LMI 

Claimants seek to avoid their obligation to provide 
release-adjustment discovery by asserting that the 
matter before the Court is solely about reimburse- 
ment and that the release adjustment has nothing to 
do with the LMI Claimants' claim for reimburse- 
ment, in addition to the LMI Claimants' contention 
that Dow Corning has not asserted a counterclaim 
or a release adjustment defense. Dow Corning 
claims that the plain language of the clawback pro- 
vision forecloses both arguments. Dow Corning 
notes that the release adjustment provision is con- 
tained in the same paragraph as the request for re- 
imbursement sought by the LMI Claimants. Spe- 
cifically, the provision states that “[t]he RELEASE 
Subject matter under those Subject Contracts of In- 
surance affected by any such reimbursement will be 
narrowed accordingly. Should the Parties fail to 
agree upon a reimbursement amount and the adjust- 
ment in the Released Subject Matter, the  Parties 
shall invoke the dispute resolution procedures set 
forth in Section VI.B., above.” (Settlement Agree- 
ment, VI.D.) Dow Corning argues that the LMI 
Claimants cannot selectively invoke only part of the 
clawback provision while ignoring other require- 
ments in the provision. 

 
*6 Rule 26(b) (1) of the Rules of Civil Proced- 

ures provides that “parties may obtain discovery re- 

 
garding any non privileged matter that is relevant to 
any party's claim or  defense.”  Fed.R.Civ.P. 
26(b)(1). Fed.R.Civ.P. 33, 34, and 36, respectively, 
authorize a party to serve on another party interrog- 
atories, requests for production, and requests for 
admission on another party. A discovery request 
must meet the threshold relevancy test. See Fed.R 
.Civ.P. 26(b)(1). Discovery is limited if the discov- 
ery sought is unreasonably cumulative or duplicat- 
ive, or can be obtained from some other source that 
is more convenient, less burdensome, or less ex- 
pensive. Fed.R.Civ.P. 26(b)(2)(C). The Sixth Cir- 
cuit has held that the scope of examination permit- 
ted under Rule 26(b) is broader than that permitted 
at trial. Mellon v. Cooper-Jarrett, Inc.,  424  F.2d 
499, 501 (6th Cir.1970). The test is whether the line 
of interrogation is reasonably calculated to lead to 
the discovery of admissible evidence. Id. at 500-
501. Relevance for discovery purposes is ex- 
tremely broad. Miller v. Fed. Express Corp., 186 
F.R.D. 376, 383 (W.D.Tenn.1999). The district 
court has broad discretion to control and restrict 
discovery where necessary to protect from abuse. 
See Herbert v. Lando, 441 U.S. 153, 177, 99 S.Ct. 
1635, 60 L.Ed.2d 115 (1975). 

 
As asserted by the LMI Claimants, “the only is- 

sues presented in this case-whether the London 
Market Insurers are entitled to reimbursement and 
in what amount.” The reimbursement provision ex- 
pressly states, “[t]he Released Subject matter under 
those Subject Contracts of Insurance  affected  by 
any such reimbursement will be narrowed accord- 
ingly.” (Settlement Agreement, VI.D.) The next 
sentence states that if the parties fail to agree “upon 
a reimbursement amount and the adjustment in the 
Released Subject Matter, the Parties shall invoke 
the dispute resolution procedures set forth in Sec- 
tion VI.B., above.” (Id.) These two sentences in the 
reimbursement provision, with the language 
“affected” and considering the reimbursement 
amount “and” the adjustment together,  evidences 
that the parties intended any adjustment in the Re- 
leased Subject Matter to be determined with the re- 
imbursement amount. Dow Corning's interrogator- 
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ies relating to the release adjustment are relevant to 
the LMI Claimants' claim for reimbursement. As 
noted above, “the only issues presented in this case- 
whether the London Market Insurers are entitled to 
reimbursement and in what amount.” Dow Corn- 
ing's Motion to Compel LMI Claimants to Provide 
Release-Adjustment Discovery is granted. 

 
D. LMI's Motion to Compel Production of Docu- 
ments Over Which Dow Corning has Waived At- 
torney-Client Privilege and/or Work Product 
Protection 

 
1. Waiver 

 
The LMI Claimants seek production of non- 

specific documents over which they claim Dow 
Corning has waived attorney-client privilege and/or 
work product protection. The LMI Claimants 
identify three areas in which they claim Dow Corn- 
ing has made such a waiver. First, the  LMI 
Claimants claim that Dow Corning has repeatedly 
waived the attorney-client privilege through the 
testimony of its outside counsel. The LMI 
Claimants' motion focused on Scott Gilbert's 1995 
testimony, before the Bankruptcy Court, on whether 
the Settlement Agreement between the parties was 
reasonable. The LMI Claimants briefly mention the 
deposition testimony of Marialuisa Gallozzi and 
footnotes deposition testimony of John Rigas and 
Edward Rich, negotiators on behalf of Dow Corn- 
ing. Second, the LMI Claimants assert Dow Corn- 
ing waived the work product protection regarding 
the insurance allocations prepared by Sedgwick 
James for Dow Corning because they were shared 
with the Tort Claimants' Committee and the Lon- 
don Market Insurers. Finally, the LMI Claimants 
claim that Dow Corning waived the privilege by 
providing the Tort Claimants' Committee a draft of 
Dow Corning's demand letter to the insurers. 

 
*7 Dow Corning responds that it did not waive 

any attorney-client privilege when Mr. Gilbert or 
Ms. Gallozzi testified at their depositions. Dow 
Corning argues that the Sedgwick James documents 
are not work product, therefore, sharing these docu- 

 
ments with the Tort Claimants' Committee and the 
London Market Insurers did not waive any priv- 
ilege. As to sending a letter to the Tort Claimants' 
Committee regarding a draft letter to its insurers, 
Dow Corning does not claim a privilege over the 
draft letter or any letter sent to its insurers, there- 
fore, sharing this document with the Tort Claimants 
also does not constitute a waiver of any privilege. 

 
The Federal Rules of Evidence Rule 502 

provides the extent of a waiver of an attorney-client 
or work-product communication or information if 
such a waiver has been found. The notes to the rule 
provide that the rule “is not intended to displace or 
modify federal common law concerning waiver of 
privilege or work product where no disclosure has 
been made” and is not intended to overturn preced- 
ent dealing with implied waiver by the assertion of 
an advice of counsel defense. See, Henry v. Quick- 
en     Loans,     Inc.,     263     F.R.D.     458,     465 
(E.D.Mich.2008). Before applying Rule 502, a de- 
termination must first be made whether a waiver of 
the privilege or work product has occurred. A priv- 
ilege may be waived expressly or by implication. 
Id. at 466. Generally, the attorney-client privilege is 
waived by voluntary disclosure of private commu- 
nications by an individual or corporation to third 
parties. In re Columbia/HCA Healthcare Corp. 
Billing Practices Lit., 293 F.3d 289, 294 (6th 
Cir.2002). A client may waive the privilege by con- 
duct which implies a waiver of the privilege or a 
consent to disclosure. Id. The privilege is waived 
when a client attacks the quality of an attorney's ad- 
vice or when a party raises a defense based on ad- 
vice-of counsel. A claim or defense which places at 
issue the subject matter of a privileged communica- 
tion in such a way that a party holding the privilege 
will be forced to draw upon the privileged material 
at trial in order to prevail waives the privilege. In re 
Lott, 424 F.3d 446, 453-54 (6th Cir.2005). “[I]t is 
the content of the privileged communications that is 
used as a sword.” Ross v. City  of  Memphis,  423 
F.3d 596, 604-05 (6th Cir.2005). Implied waivers 
are to be construed narrowly and a court “must im- 
pose a waiver no broader than needed to ensure the 
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fairness of the proceedings before it.” In re Lott, 
424 F.3d at 453-54. Merely filing a suit that places 
a party's state of mind at issue is insufficient to con- 
stitute a waiver of the attorney-client privilege. 
Henry, 263 F.R.D. at 467. The client must take an 
affirmative step to waive the privilege such as when 
the client asserts a claim or defense and attempts to 
prove that claim or defense by disclosing or de- 
scribing an attorney-client communication. Id.  at 
468 (citation omitted). An insurance company does 
not waive the attorney-client privilege by offering 
the testimony of a former attorney to show that the 
insurance company had attempted to settle the in- 
sured's claim after a suit had been filed as rebuttal 
evidence to the insured's allegations of bad faith. 
Id. However, “the attorney client privilege cannot 
at once be used as a shield and a sword.” Id. 
(citation omitted). If a client testifies on direct that 
certain actions were legal, conversations with coun- 
sel would directly be relevant in determining the 
extent of the client's knowledge and his intent. The 
client cannot later on cross examination assert a 
privileged communication on matters reasonably 
related to those developed on direct. Id. at 469. 
When a party asserts a defense of good faith or 
reasonableness and affirmatively offers testimony 
that the party consulted with an attorney as factual 
support for the defense, the client waives the attor- 
ney client privilege on the narrow subject matter of 
those communications. Id. 

 
2. Scott Gilbert 

*8 The LMI Claimants argue that on numerous 
occasions at a 1995 hearing before the Bankruptcy 
Court and in Mr. Gilbert's deposition taken on Feb- 
ruary 17, 2009, he waived the attorney-client priv- 
ilege. The LMI Claimants seek a broad and blanket 
subject waiver of the privilege as to Dow Corning's 
intent regarding the reimbursement provision. Dow 
Corning argues that there was no waiver because 
Dow Corning's counsel explicitly indicated on the 
record at the 1995 hearing and during the 2009 de- 
position that Dow Corning was not waiving any 
privilege. 

 
The Court's review of the 2009 deposition of 

Mr. Gilbert and the passages cited by the LMI 
Claimants during the 1995 hearing reveals that 
Dow Corning did not waive the attorney client priv- 
ilege. Merely placing Dow Corning's state of mind 
on the issue of the “assumed amount” set forth on 
the reimbursement provision does not constitute a 
waiver  of  the  attorney-client  communication. 
Henry, 263 F.R.D. at 267. Construing Mr. Gilbert's 
testimony during the 1994 hearing narrowly as to 
waiver, the Court cannot find that Mr. Gilbert went 
beyond what was necessary for the Bankruptcy 
Court to make a decision as to the reasonableness 
of the settlement between Dow Corning and its in- 
surers. The Bankruptcy Court noted that lawyer- 
negotiator testimony on the reasonableness of a set- 
tlement “happens to be the primary way settlements 
get approved in Court” and “that would be entirely 
appropriate and as I understand it, routine.” 
(8/10/95 Bankr.Hrg. at 62-63) As to Mr. Gilbert's 
2009 deposition, Mr. Gilbert did not affirmatively 
testify as to his communications with Dow Corning 
or Dow Corning's communications to him,  other 
than noting his understanding of the numbers upon 
which the parties had agreed. On several occasions, 
Dow Corning's counsel asserted the attorney client 
communications privilege or work product protec- 
tion. (2/17/09 Gilbert Dep., at 8-9, 20-30, 33-34, 
42,  69,  76-77,  91-94,  97-98,  120,  136,  223-24, 
248-49,  251-56,  260-62,  268-73,  278-79,  281-82, 
318-19) It is clear from Mr. Gilbert's testimony that 
Dow Corning did not intentionally waive its priv- 
ilege nor that Mr. Gilbert affirmatively offered 
testimony regarding the communications between 
himself and Dow Corning. No privilege was waived 
when Mr. Gilbert testified to his understanding as 
to the amount at issue set forth in the reimburse- 
ment clause and as to the negotiations and commu- 
nications between he and the insurers regarding the 
reimbursement clause. 

 
3. Marialuisa Gallozi 

The February 29, 2009 deposition testimony of 
Ms. Gallozi also shows that Dow Corning asserted 
the attorney/client privilege and work product pro- 
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tection throughout the deposition. (Ex. 15, DCC's 
Resp.) The Court finds that Dow Corning did not 
intentionally waive its privilege or any  work 
product information during Ms. Gallozi's depos- 
ition. The Court also finds that Ms. Gallozi did not 
affirmatively testify to communications she had 
with Dow Corning. 

 
4. John Rigas 

*9 A review of the few pages of Mr. Rigas' 
testimony submitted by the LMI Claimants shows 
he did not reveal any privileged information. (Ex. 
D, LMI's motion) Mr. Rigas, as a representative of 
Dow Corning, testified as to what Dow Corning's 
assumptions were during the negotiations. Nothing 
in his deposition offered affirmative testimony re- 
garding any privileged communications.  He  was 
not acting as counsel during the negotiations but 
was the business financial representative for Dow 
Corning. 

 
5. Edward Rich 

During the 1995 negotiations, Mr. Rich was 
Dow Corning's Treasurer, not its counsel. (Ex. C, 
2/24/09 Rich Dep., at 169) The few pages submit- 
ted by the LMI Claimants in support of their motion 
shows that Mr. Rich was testifying as to his person- 
al involvement in the negotiations and drafting of 
the Settlement Agreement. (Id., at 82) The ques- 
tions posed by the LMI Claimants' counsel focused 
on discussions between Dow Corning and the LMI 
Claimants' counsel regarding the settlement negoti- 
ations. (Id. at 162) It is clear from the testimony 
that Mr. Rich was not going to discuss privileged 
communications he had with Dow Corning's coun- 
sel. (Id. at 180) Dow Corning's counsel also asser- 
ted the attorney/client privilege during Mr. Rich's 
deposition. (Id. at 170). Mr. Rich did not offer any 
affirmative testimony waiving any privilege or 
work product protection. 

 
6. Sedgwick James Documents 

The LMI Claimants argue that Dow Corning 
waived its privilege and work product protection by 
disclosing materials generated by Sedgwick James 
to  the  Tort  Claimants'  Committee  and  the  LMI 

 
Claimants. In response, Dow Corning claims it nev- 
er and does not now assert any privilege as to the 
documents generated by Sedgwick James. Dow 
Corning expressly asserts that the documents pre- 
pared by Sedgwick James are not work product. 

 
The Court finds that because Dow Corning 

does not assert work product protection of the doc- 
uments generated by Sedgwick James, Dow Corn- 
ing has not waived any privilege or work product 
protection by disclosing the documents to the Tort 
Claimants' Committee and to the LMI Claimants. 

 
7. Draft Letter to Insurers 

The LMI Claimants argue that Dow Corning 
waived any privilege by disclosing to the Tort 
Claimants' Committee a draft letter addressed to the 
insurers regarding Dow Corning's demand. In re- 
sponse, Dow Corning argues that it does not assert 
any privilege over the draft letter to the insurers 
since the letter is not work product or subject to any 
attorney-client privilege. Because Dow Corning 
does not assert any privilege or work product pro- 
tection to a letter to be sent to the insurers, Dow 
Corning has not waived any privilege or work 
product protection by disclosing a copy of the draft 
letter to the Tort Claimants' Committee. 

 
For the reasons set forth above, the LMI 

Claimants' Motion to Compel Production of Docu- 
ments Over Which Dow Corning has waived the 
Attorney-Client Privilege and/or Work Product Pro- 
tection is denied, the Court finding that Dow Corn- 
ing has not waived the privilege or protection. 

 
E. LMI Claimants' Motion to Compel Produc- 
tion of Communications and Documents Shared 
with Third Parties 

*10 The LMI Claimants seek an order directing 
Dow Corning to search for and produce: 1) non- 
privileged communications and documents shared 
with third parties concerning the reimbursement 
clause and subjects related to it; 2) non-privileged 
communications and documents shared with third 
parties concerning the claim; and 3) privileged 
communications   and   documents   Dow   Corning 
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shared with third parties. (Motion, p. 15) The LMI 
Claimants state that in 2006, they requested certain 
documents from Dow Corning. The LMI Claimants 
now claim that on February 24, 2009, they learned 
that Dow Corning may have documents on the crit- 
ical issues in the case that it has not produced or 
has not searched for or listed on a privilege log. 

 
In response, Dow Corning claims the LMI 

Claimants waited until February 2009, after five de- 
positions had been taken, to raise for the first time 
an issue about Dow Corning's production of com- 
munications with non-parties. Dow Corning claims 
that it conducted an extensive search for documents 
responsive to the LMI Claimants' discovery re- 
quests in 2007 and made a substantial document 
production in response to the requests. Dow Corn- 
ing withheld two privileged communications re- 
garding the Settlement Agreement that were shared 
with its owners, the Dow Chemical Company and 
Corning, Incorporated and included these two com- 
munications on its privilege log. The LMI 
Claimants did not raise any objections regarding 
these two communications until the instant motion 
filed in 2009. As to the documents the LMI 
Claimants assert they recently learned about, Dow 
Corning claims they searched in 2009 for any docu- 
ments responsive to the LMI Claimants' new re- 
quests. Dow Corning states no documents which 
have not been produced were found in its search in 
2009. At the hearing, the Court instructed Dow 
Corning to submit an affidavit addressing the 
search and such affidavit was submitted to the 
Court on July 10, 2009 describing Dow Corning's 
efforts to search the requested documents.  “It  is 
well established that in those situations in which the 
documents sought to be produced are not in exist- 
ence, a request to produce must be denied.” In re 
Air Crash Disaster at Detroit Metropolitan Airport, 
130 F.R.D. 641, 646 (E.D.Mich.1989). 

 
With regards to the LMI Claimants' request for 

communications and documents which the LMI 
Claimants learned about in 2009, Dow Corning has 
submitted an affidavit detailing the search it con- 

 
ducted in 2007 and 2009. Dow Corning has indic- 
ated no documents exist, other than the documents 
it had already produced in response to LMI 
Claimants' discovery requests back in 2007. The 
Court is satisfied based on Dow Corning's response 
brief and the affidavit submitted that it has per- 
formed the appropriate searches in order to respond 
to the LMI Claimants' most recent document Re- 
quests. 

 
Addressing the LMI Claimants' argument that 

Dow Corning should produce documents and com- 
munications, the Court notes the Sixth Circuit's 
“universal rule of law” that the parent and subsidi- 
ary share a community of interest, such that the par- 
ent, as well as the subsidiary, is the “client” for pur- 
poses of the attorney-client privilege. See Crabb v. 
KFC Nat'l Management Co., 1992 WL 1321 (6th 
Cir. Jan.6, 1992) (unpublished) (“The cases clearly 
hold that a corporate ‘client’ includes not only the 
corporation by whom the attorney is employed or 
retained, but also parent, subsidiary and affiliate 
corporations.”) (citation omitted); Glidden Co. v. 
Jandernoa,       173       F.R.D.       459,       472-73 
(W.D.Mich.1997). An exception to the attorney-cli- 
ent privilege is the shareholder-fiduciary exception. 
See Fausek v. White, 965 F.2d 126 (6th Cir.2991). 
The exception is invoked by minority shareholders 
seeking to access corporate-attorney client commu- 
nications in a suit vindicating shareholder interests. 
Id. at 130. Where the parent corporation has placed 
directors on the subsidiary board, corporate direct- 
ors have access to corporate records and docu- 
ments, including documents otherwise protected by 
the corporation's attorney-client privilege. Glidden, 
173 F.R.D. at 473-74. Although Michigan law 
provides that an attorney for a corporation does not 
automatically have an attorney-client relationship 
with its shareholders and the privilege belongs to 
the client corporation, the attorney does have a fi- 
duciary duty to the shareholders. Id. at 475. The ex- 
istence of an attorney-client relationship merely es- 
tablishes a per se rule that the lawyer owes fidu- 
ciary duties to the client but it does not end the in- 
quiry of whether the attorney owes a duty to the 
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shareholders. Id. Courts have repeatedly rejected at- 
tempts by members of a subsidiary board of direct- 
ors from asserting the attorney-client privilege 
against the parent corporation, to which they owed 
fiduciary duties. Id. at 478. 

 
*11 Given that Dow Corning has a fiduciary 

duty to its shareholders, it cannot assert the attor- 
ney-client privilege against its shareholders, Dow 
Chemical and Corning. Consequently, Dow Corn- 
ing cannot waive the attorney-client privilege as to 
documents and communications Dow Corning's 
lawyers shared with Dow Corning's shareholders. 
Documents and communications disclosed by Dow 
Corning's counsel to its shareholders are not waived 
since the shareholders are not considered third 
parties for purposes of waiving the attorney-client 
privilege. The LMI Claimants liken a joint common 
privilege with their reinsurers which the Court has 
found does not exist and has ordered the LMI 
Claimants to produce the documents disclosed to 
their reinsurers. The LMI  Claimants  have  not 
shown that they owe a fiduciary duty to the rein- 
surers and have in fact stated that  the  reinsurers 
were unrelated third parties. Dow Corning's share- 
holders are related and affiliated with Dow Corn- 
ing. The Sixth Circuit has found that a corporation 
could not assert the attorney-client privilege against 
a 40% shareholder. In this case, Dow Chemical and 
Corning are each 50% shareholders of Dow Corn- 
ing. Dow Corning cannot assert the attorney-client 
privilege against Dow Chemical and Corning and, 
therefore, cannot waive such a privilege on their 
behalf. 

 
For the reasons set forth above, the Court 

denies the LMI Claimants' Motion to Compel the 
Production of Communications and Documents 
Shared with Third Parties. 

 
F. LMI's Motion to Compel Response to Inter- 
rogatory No. 15 Regarding REIMBURSEMENT 
Methodology 

The LMI Claimants seek to compel a response 
by Dow Corning to Interrogatory No. 15 which 
asks: 

 
In the event that the total of the Allocated Ex- 
penses, Generic Expenses and Liability Payments 
attributable to Dow Corning Breast Implant 
Claims is finally determined to be materially less 
than the amount actually assumed by the London 
Market INSURERS in connection with their al- 
location of shares pursuant to the SETTLE- 
MENT, explain how YOU believe the amount of 
reimbursement should be determined and/or cal- 
culated, what methodology or  methodologies 
YOU believe should be used, the amount of reim- 
bursement YOU believe would be due and how 
YOU arrived at that amount, broken down  on 
both a policy-by-policy basis and claimant- by-
claimant basis. 

 
(Motion, Ex. 10, LMI's 5th Set of Interrogs., 

No. 15) The LMI Claimants argue that discovery of 
Dow Corning's reimbursement methodology is rel- 
evant and is not premature. The LMI Claimants fur- 
ther argue that Dow Corning has pled a defense and 
has time and time again in discovery responses and 
motion papers claimed as its theory that the LMI 
Claimants' methodologies are incorrect. The LMI 
Claimants assert that they are entitled to discovery 
on the main issue underlying the LMI Claimants' 
claim and the basis for Dow Corning's defense. 

 
Dow Corning responds that it has adequately 

responded to the contention interrogatory at this 
stage in the litigation and any supplementation 
should not be required until fact and expert discov- 
ery from the LMI Claimants is complete. Dow 
Corning claims that the LMI Claimants had previ- 
ously filed a motion to compel on this same issue 
which the Court denied without  prejudice  stating 
that Dow Corning adequately set forth its position 
as to why the LMI Claimants are not entitled to re- 
imbursement and that after further discovery Dow 
Corning must supplement its responses. (10/3/08 
Order, p. 12) Dow Corning supplemented its re- 
sponse on March 25, 2009. Even though the LMI 
Claimants have exceeded the limit on interrogator- 
ies set forth in Rule 33(a)(2), Dow Corning respon- 
ded to Interrogatory No. 15 noting that no amount 
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of reimbursement is due to the LMI  Claimants. 
Dow Corning claims the LMI Claimants thereafter 
complained that Dow Corning failed to state “what 
methodology or methodologies” should be used to 
calculate any reimbursement that may be due and 
after a meet and confer session, the LMI Claimants 
filed the instant motion. Dow Corning asserts that 
the LMI Claimants have yet to produce discovery 
relevant to this issue, such as the allocation of 
shares and Dow Corning has not been able to take 
the depositions of the LMI Claimants' witnesses in 
order to further understand the LMI Claimants' pro- 
posed reimbursement methodology. Dow Corning 
further asserts that this issue is part of the expert 
discovery stage which has yet to occur in this pro- 
ceeding. 

 
*12 Rule 33 of the Rules of Civil Procedure 

provides that “an interrogatory is not objectionable 
merely because it asks for an opinion or contention 
that relates to fact or the application of law to fact.” 
Fed.R.Civ.P. 33(a)(2). Such interrogatories, known 
as “contention interrogatories,” serve legitimate and 
useful purposes, such as ferreting out unsupportable 
claims, narrowing the focus and extent of discov- 
ery, and clarifying the issues for trial. Starcher v. 
Correctional Med. Sys., Inc., 144 F.3d 418, 421 n. 2 
(6th Cir.1998). A court may postpone a response to 
contention interrogatories until discovery is closer 
to completion. “[B]ut the court may order that the 
interrogatory need not be answered until designated 
discovery is complete ...” Fed.R.Civ.P.  33(a)(2). 
The rule protects the responding party from being 
hemmed into fixing its position without adequate 
information. Strauss v. Credit Lyonnais, S.A., 242 
F.R.D. 199, 233 (E.D.N.Y.2007). 

 
The Court finds that Interrogatory No. 15 is 

relevant to Dow Corning's defense that the LMI 
Claimants are not entitled to  reimbursement  and 
that the LMI Claimants' methodologies are in error. 
However, the LMI Claimants have the ultimate bur- 
den to show that they are entitled to a reimburse- 
ment under the reimbursement provision of the Set- 
tlement Agreement. Given that the LMI Claimants 

 
have not provided the allocation of shares discovery 
and the depositions have yet to be taken of relevant 
LMI Claimants' witnesses on the issue of the LMI 
Claimants' reimbursement methodology, a supple- 
mental response by Dow Corning is not required 
until after Dow Corning receives adequate informa- 
tion to rebut the LMI Claimants' reimbursement 
methodology. Dow Corning must then supplement 
its response. If Dow Corning claims that an expert 
is required to rebut the LMI Claimants' reimburse- 
ment methodology, then Dow Corning need not 
supplement its response until the expert discovery 
stage in this matter. 

 
Although the LMI Claimants may have ex- 

ceeded the required number of interrogatories under 
the Rules if subparts in their interrogatories were 
counted, as required by Rule 33(a)(1), Dow Corn- 
ing waived its objections on this issue since it re- 
sponded to Interrogatory No. 15. The Court notes 
that Rule 33(a)(1) requires that the parties either 
stipulate or seek an order from the Court to exceed 
the 25 interrogatories requirement. 

 
The Court grants the LMI Claimants' Motion to 

Compel Response to Interrogatory No. 15 Regard- 
ing Reimbursement Methodology. However, Dow 
Corning need not supplement its response until dis- 
covery is complete regarding the LMI Claimants' 
reimbursement methodology or during the expert 
discovery stage, if experts are required. 

 
G. LMI Claimants' Motion to Compel Dow 
Corning Corporation to Provide Discovery on 
Expenses that it Seeks to Include in  Its  Total 
Loss 

 
1. Discovery Standard 

 
The LMI Claimants seek an order compelling 

Dow Corning to provide full and complete re- 
sponses to Request for Production  of  Documents 
No. 1 and Interrogatory Nos. 8, 9, 11 and 12. Spe- 
cifically, the LMI Claimants seek discovery related 
to the portion of the reimbursement provision 
which states, “the total of the Allocated Expenses, 
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Generic Expenses and Liability Payments attribut- 
able to Dow Corning Breast Implant Claims.” 
(Reimbursement Provision, § VI.D.) In response, 
Dow Corning claims it has sufficiently responded 
to the request and interrogatories and appropriately 
supplemented the responses. 

 
*13 Rule 26(b)(1) provides that parties may ob- 

tain discovery regarding any matter, not privileged, 
that is relevant to the claim or defense of any party. 
Fed.R.Civ.P. 26(b)(1). The scope of discovery is 
traditionally quite broad. Lewis v. ACB Business 
Services, Inc., 135 F.3d 389, 402 (6th Cir.1998). 
Discovery does have “ultimate and necessary 
boundaries.” Oppenheimer Fund, Inc. v. Sanders, 
437 U.S. 340, 351, 98 S.Ct. 2380, 57 L.Ed.2d 253 
(1978). A court need not compel discovery if the 
burden or expense of the proposed discovery out- 
weighs its likely benefit. Fed.R.Civ.P. 26(b)(2)(iii). 

 
2. Request for Document Production No. 1 

The LMI Claimants submitted Document Re- 
quest No. 1: “All DOCUMENTS  RELATING  to 
the GROUND UP LOSS incurred by DCC, either to 
date or in the future, in connection with the 
BREAST IMPLANT CLAIMS.” (Motion, Ex. E) 

 
In response to Request No. 1, Dow Corning 

initially objected to the definition of “Ground Up 
Loss” as that term does not appear in the Settlement 
Agreement. (Motion, Ex. F) Dow Corning prepared 
summaries of its breast implant costs from the early 
1990s to the present, in the form of over  1,000 
pages of spreadsheets. Dow Corning claims the 
source of the summaries is an insurance billing sys- 
tem that Dow Corning used to collect cost informa- 
tion relating to its breast implant claims. The costs, 
according to Dow Corning, were consistent with the 
Final Judgment of June 1996 in the coverage litiga- 
tion in Wayne County Circuit Court where the court 
found that the $350 million of costs presented at tri- 
al were for breast implant claims, were reasonable 
and necessary, qualified as generic defense, case 
specific defense or liability costs and were covered 
under the policies issued by the LMI  Claimants. 
Dow  Corning  claims  these  costs  fall  under  the 

 
definitions of “Generic Expenses,” “Allocated Ex- 
penses,” and “Liability Payments” set forth in the 
Settlement Agreement. What Dow Corning con- 
tends are the Total Ultimate Costs are organized as 
follows: 1) Pre-filing Defense Expenses and Indem- 
nity Costs of $462,783,695; 2) Post-filing, Pre- 
Emergence Defense Expenses of $139,561,795; 3) 
Post-Emergence Defense Expenses of $7,972,528; 
4) Interest Paid to Trust of $92,908,572; and, 5) In- 
terest on Trapped Indemnity Costs and Defense Ex- 
penses of $40,902,325. Including the funding pay- 
ment obligations, Dow Corning claims its Total Ul- 
timate Costs are $3.172 billion. 

 
At the LMI Claimants' request, Dow Corning 

prepared another summary that provided details 
about the vendors in the post-filing, pre-emergence 
category that billed at $1 million or higher. Dow 
Corning also provided a spreadsheet regarding the 
epidemiology studies requested  or  commissioned 
by Dow Corning that are included in its Total Ulti- 
mate Costs. Dow Corning has expressly stated to 
the LMI Claimants that although most costs in its 
totals are for breast implant claims, a minor portion 
are for other silicone product claims. Dow Corning 
included the totals because such costs are covered 
under its insurance policies and other insurers are 
paying them. Dow Corning claims the billing sys- 
tem does not segregate the minor amount of other 
silicone products claim costs. 

 
*14 Dow Corning claims that the LMI 

Claimants deposed Maureen Craig, its Rule 
30(b)(6) witness on these issues. At all times, in- 
cluding during Ms. Craig's deposition, Dow Corn- 
ing offered underlying documentation for the LMI 
Claimants' review. The LMI Claimants now seek to 
have Dow Corning supplement its response. The 
LMI Claimants complain that Dow Corning should 
not have included the costs for non-breast implant 
claims. The LMI Claimants argue that the costs of 
“bankruptcy” should not be included. They also 
seek to exclude any costs for cases that name Dow 
Chemical, in addition to Dow Corning. Dow Corn- 
ing responds that the LMI Claimants do not object 
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to the use of the 1,000 pages of spreadsheets. In its 
reply, the LMI Claimants argue that Dow Corning 
has not undertaken the analysis required to answer 
Document Request No. 1 and has used an expense 
billing system which was not the criteria set forth in 
the Settlement Agreement. 

 
There is no requirement in the LMI Claimants' 

Document Request No. 1 that Dow Corning under- 
take an analysis of the documents requested by the 
LMI Claimants. Rule 34 does not require a party to 
perform such an analysis. Rule 34 allows a party to 
request a party “produce and permit the requesting 
party or its representative to inspect, copy, test, or 
sample ... items in the responding party's posses- 
sion, custody, or control.” Fed.R.Civ.P. 34(a)(1) 
(italics added). Dow Corning has made available to 
the LMI Claimants the opportunity to inspect its re- 
cords which support Dow Corning's spreadsheets 
submitted to the LMI Claimants. The LMI 
Claimants have not sought to copy or inspect the re- 
cords Dow Corning identified were the basis of its 
1000 pages of spreadsheets. If the LMI Claimants 
seek to review the underlying records, they must so 
request within 14 days of the entry of this Order. 

 
It appears that the LMI Claimants, in their mo- 

tion, object to Dow Corning's interpretation of the 
phrase at issue in the reimbursement provision, “the 
total of the Allocated Expenses, Generic Expenses 
and Liability Payments attributable to Dow Corning 
Breast Implant Claims.” (Reimbursement Provi- 
sion, § VI.D.) If there is a dispute as to the meaning 
of the phrase and what costs are attributable to the 
“total,” that issue is a question of fact for the trier 
of fact. Each party may argue what the phrase 
means and how the particular costs each party 
claims apply to the phrase. Dow Corning has appro- 
priately responded to the LMI Claimants' Document 
Request No. 1. 

 
3. Interrogatories Nos. 8 and 9 

After receipt of Dow Corning's  spreadsheets 
and summaries in response to Document Request 
No. 1, the LMI Claimants followed up with Inter- 
rogatory Nos. 8 and 9 asking: 

 
8(a) for all entries regarding scientific studies, 
please state who requested or commissioned each 
study (e.g. what corporate entity, consultant or 
expert, or law firm), when the study was commis- 
sioned, and for what purpose the study was com- 
missioned; 

 
*15 8(b) for all entries regarding legal services, 
please state the nature of the work performed by 
each firm, the matter(s) for which each was re- 
tained, and the person(s) and/or entity(ies) each 
firm was retained to represent; ... 

 
9. [P]lease provide the information for “trapped 
costs that were incurred pre-filing and paid post- 
emergence” that YOU provided for “Post-Filing, 
Pre-Emergence” expenses in DCC-04367-04372 
(and that YOU have been requested to provide 
pursuant to Interrogatory No. 8 above). 

 
(Motion, Ex. K) The LMI Claimants state that 

Dow Corning served its responses to these Interrog- 
atories and supplemented these responses with re- 
vised spreadsheets. The LMI Claimants argue that 
the revised spreadsheets provided only cursory de- 
scriptions of the nature of each expense. 

 
With regard to the scientific studies, the LMI 

Claimants claim that the information is necessary to 
determine whether the studies were commissioned 
in the ordinary course of Dow Corning's research 
and development initiatives, which the LMI 
Claimants argue do not meet the definition of either 
an allocated or generic  expense.  The  LMI 
Claimants seek further information as to “who com- 
missioned each study” to determine whether the 
costs associated with the studies fall under an alloc- 
ated or generic expense. 

 
As to the law firm information, the LMI 

Claimants require the information as to the “nature 
of the work performed by each firm, the matter(s) 
for which each was retained and the person(s) and/ 
or entity(ies) each firm was retained to represent,” 
to determine whether the claimed legal fees fall 
within the definitions of allocated and generic ex- 
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penses “directly attributable” to the defense of 
breast implant claims. The LMI  Claimants  assert 
that Dow Corning does not identify the specific 
matters-apart from the bankruptcy-for which the 
firms were retained and does not specify whether 
the firms were retained to represent any persons or 
entities other than Dow Corning. 

 
Dow Corning responds that with regards to the 

scientific studies, Dow Corning produced a spread- 
sheet showing epidemiology studies included in 
Dow Corning's costs and indicating that each study 
was requested or commissioned by Dow Corning. 
Dow Corning states that the vendor, the “subject” 
of the study and the year the study was commis- 
sioned were listed. The second spreadsheet includes 
descriptions of services provided by  each  vendor 
that conducted the studies. (Resp., Ex. 14) Ms. 
Craig's deposition testimony provided details and 
reasons why the studies were conducted in connec- 
tion with Dow Corning's defense of breast implants. 
(Resp., Ex. 2, 74-75, 263) Dow Corning claims that 
as to the law firm information, Dow Corning pro- 
duced a spreadsheet that states the name of the law 
firm, a description of services provided regarding 
breast implant claims, the amount paid to the firm 
from 1995 to 2004. (Resp., Ex. 12) Dow Corning 
maintains that it has offered the LMI Claimants the 
opportunity to review the underlying documenta- 
tion to support their entries. 

 
*16 The LMI Claimants reply that the supple- 

ments to the interrogatories are insufficient  and 
seek an explanation, on an entry-by-entry basis, of 
why each expense meets the criteria of the Settle- 
ment Agreement. 

 
The Court finds that Dow Corning's responses 

and supplements to Interrogatories Nos. 8 and 9 are 
sufficient. It is Dow Corning's position that the 
items they submitted in their spreadsheets meet the 
criteria of the Settlement Agreement. The LMI 
Claimants may dispute Dow Corning's position but 
they may delve into the documents further if they 
do not agree with Dow Corning's position. 

 
Rule 33(d) provides: 

 
If the answer to an interrogatory may be determ- 
ined by examining, auditing, compiling, abstract- 
ing, or summarizing a party's business records 
(including electronically stored information), and 
if the burden of deriving or ascertaining the an- 
swer will be substantially the same for either 
party, the responding party may answer by: 

 
(1) specifying the records that must be reviewed, 
in sufficient detail to enable the interrogating 
party to locate and identify them as readily as the 
responding party could; and 

 
(2) giving the interrogating party a reasonable op- 
portunity to examine and audit the records and to 
make copies, compilations, abstracts, or summar- 
ies. 

 
Fed.R.Civ.P. 33(d). Merely relying on the op- 

tion to produce business records without specifying 
the records that must be reviewed with sufficient 
detail is insufficient. See Sungjin Fo-Ma, Inc. v. 
Chainworks, Inc., 2009 WL 2022308 *  4 
(E.D.Mich. Jul.8, 2009) (unpublished). “[D]irecting 
the opposing party to an undifferentiated mass of 
records is not a suitable response to a legitimate re- 
quest for discovery.” Id.; quoting T.N. Taube Corp. 
v.  Marine  Midland  Mortgage  Corp.,  136  F.R.D. 
449, 455 (W.D.N.C.1991). 

 
Dow Corning has sufficiently detailed and 

identified the underlying records in their summar- 
ies. The LMI Claimants do not dispute the lack of 
entries but merely object to Dow Corning listing 
the specific entries. The LMI Claimants  may  (or 
may not) be able to glean any  other  information 
they seek by examining the underlying documents. 
The burden of further examining the underlying 
documents, which Dow Corning has already done, 
is equal to both parties. The LMI Claimants may re- 
view the underlying records to test Dow Corning's 
position that the entries in their spreadsheets meet 
the criteria under the Settlement Agreement. Should 
the LMI Claimants seek such review, they must so 
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request within 14 days from the entry of this Order. 
It is noted that ultimately, the issue of whether the 
entries meet the criteria of the Settlement Agree- 
ment is for the trier of fact. 

 
4. Interrogatory No. 11 

The LMI Claimants posed Interrogatory No. 11 
to seeking further information related to the one- 
page summary of spreadsheets Dow Corning pro- 
duced of its insurance reimbursable costs and ex- 
penses: 

 
11. Directing YOUR attention to DCC-03310, 
please state whether YOU contend that the items 
in the following categories of costs and expenses 
constitute “Allocated Expenses, Generic Ex- 
penses, [or] Liability Payments attributable to 
Dow Corning Breast Implant Claims” under Sec- 
tion VI.D of the SETTLEMENT: 

 
*17 (a) “Pre-Filing Defense Expenses and Indem- 
nity Payments”; 

 
(b) “Post-Filing Pre-Emergence Defense Ex- 
penses”; 

 
(c) “Interest Paid to Trust' “ and, 

 
(d) “Interest on Trapped Indemnity and Defense 
Expenses While in Bankruptcy.” 

 
If YOU contend that the items in these categories 
constitute “Allocated Expenses, Generic Ex- 
penses, and Liability Payments attributable to 
Dow Corning Breast Implant Claims” under Sec- 
tion VI .D. of the SETTLEMENT, please explain 
whether they constitute “Allocated Expenses,” 
“GENERIC Expenses” or “Liability Payments” 
and why. 

 
(Motion, Ex. K) Dow Corning specifically re- 

sponded to Interrogatory No. 11 by addressing the 
subparts: 

a. Dow Corning contends that most of the costs 
and expenses included in the category of “Pre-
Filing Defense Expenses and Indemnity Costs” 
are “Allocated Expenses,” “Generic Ex- 

 
penses,” or “Liability Payments” that are 
“attributable to Dow Corning Breast Implant 
Claims.” A minor portion of the costs was in- 
curred in connection with other silicone product 
claims. Dow Corning refers the LMI Claimants to 
the spreadsheets produced by Dow Corning that 
provide information concerning these costs and 
expenses. See DCC-04375 to DCC-05060. Dow 
Corning also refers the LMI Claimants to the rel- 
evant definitions and provisions in the Settlement 
Agreement. 

 
b. Dow Corning contends that most of the ex- 
penses included in the category of “Post-Filing, 
Pre-Emergence Defense Expenses” are 
“GENERIC Expenses” or “Allocated Expenses” 
that are “attributable to Dow Corning Breast Im- 
plant Claims.” A minor portion of the costs was 
incurred in connection with other silicone 
product claims. A total of $9,079,130.05 of the 
costs was credited against the payment obliga- 
tions due to the Settlement Facility pursuant to 
the Stipulation and Order dated May 10, 2004. 
Dow Corning refers the LMI Claimants to the 
spreadsheets produced by Dow Corning that 
provide information concerning these costs and 
expenses. See DCC-05061 to DCC-05078. Dow 
Corning also refers the LMI Claimants to the rel- 
evant definitions and provisions in the Settlement 
Agreement. 

 
c. Dow Corning contends that the interest pay- 
ments included in the category of “Interest Paid 
to Trust” are “Liability Payments” that are 
“attributable to Dow Corning Breast Implant 
Claims.” Dow Corning refers the LMI Claimants 
to the document produced by Dow Corning that 
provides information concerning these payments. 
See Bates No. DCC-04373. Dow Corning also 
refers the LMI Claimants to the relevant defini- 
tions and provisions in the Settlement Agree- 
ment. 

 
d. Dow Corning contends that most of the costs 
and expenses included in the category of “Interest 
on  Trapped  Indemnity  and  Defense  Expenses 
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While IN Bankruptcy” are “Allocated Expenses,” 
“Generic Expenses,” or “Liability Payments” that 
are “attributable to Dow Corning Breast Implant 
Claims.” A minor portion of the costs was in- 
curred in connection with other silicone product 
claims. Dow Corning refers the LMI Claimants to 
the spreadsheets produced by Dow Corning that 
provide information concerning these payments. 
See Bates Nos. DCC-4019 to DCC-4341. Dow 
Corning also refers the LMI Claimants to the rel- 
evant definitions and provisions in the Settlement 
Agreement. 

 
*18 (Motion, Ex. M) Dow Corning claims that 

the LMI Claimants' request for an item-by-item 
basis for every cost included in the four cost cat- 
egories in subparts (a) through (d) is not required 
by Interrogatory No. 11. This interrogatory merely 
asks Dow Corning's contentions about whether the 
items in each category are Allocated Expenses, 
Generic Expenses, or Liability Payments and why. 
Dow Corning argues that its answers are responsive 
to the interrogatories. 

 
In reply, the LMI Claimants argue that the 

costs and expenses listed by Dow Corning, al- 
though related to the bankruptcy costs or the de- 
fense of the breast implant claims, are not “directly 
attributable” to such, as the Settlement Agreement 
requires and should not be included. The LMI 
Claimants further argue that Dow Corning has not 
performed the analysis required by the Settlement 
Agreement and requested as discovery. 

 
Again, the LMI Claimants object to Dow Corn- 

ing's responses because they dispute the costs listed 
by Dow Corning as “directly attributable” to the 
bankruptcy costs or defense of breast implant 
claims required by the Settlement Agreement. The 
LMI Claimants' argument goes to the merits of the 
dispute. As to the analysis the LMI Claimants seek, 
Interrogatory No. 11 does not request an analysis 
but merely asks for Dow Corning's contention as to 
the categories of costs listed by Dow Corning. Dow 
Corning has answered Interrogatory No. 11. 

 
5. Interrogatory No. 12 

The LMI Claimants assert that Dow Corning 
must state whether each item listed on its chart con- 
stitutes either an “allocated” or “generic” expense 
attributable to Dow Corning breast implant claims, 
as required by the Settlement Agreement, and why. 
The LMI Claimants claim Dow Corning has com- 
pletely failed to answer both aspects of this inter- 
rogatory. Interrogatory No. 12 states, 

 
Directing YOUR attention to DCC-04369-04372, 
please state whether YOU contend that each item 
listed therein constitutes an “Allocated Expense[ 
], Generic Expense[ ], [or] Liability Payment[ ] 
attributable to Dow Corning Breast Implant 
Claims” under Section VI.D of the SETTLE- 
MENT. If YOU contend that an item is listed in 
DCC-04369-04372 constitutes an “Allocated Ex- 
pense[ ], Generic Expense[ ], [or] Liability Pay- 
ment[ ] attributable to Dow Corning Breast Im- 
plant Claims,” please explain whether it is an 
“Allocated Expense [ ],” “Generic Expense[ ]” or 
“Liability Payment[ ]” and why. 

 
(Motion, Ex. K) 

 
Dow Corning responds that the LMI Claimants 

waited over six months to raise this issue. However, 
at the LMI Claimants' request, Dow Corning in- 
formed the LMI Claimants in an April 6, 2009 let- 
ter that it hoped “to get this supplemental response 
to you before the end of the month.” (Resp., Ex. 25) 
On April 30, 2009, Dow Corning claims the LMI 
Claimants filed the instant motion instead of wait- 
ing until they received Dow Corning's supplemental 
response. Dow Corning claims that it provided the 
supplement to Interrogatory No. 12 on May 12, 
2009. (Resp., Ex. 26) The response indicated Dow 
Corning submitted revised spreadsheets: 

 
*19 The spreadsheet that is Bates numbered 
DCC-05233 to DCC-05243 provides descriptions 
of services rendered by vendors with billings 
over $1 million as listed on the chart “Dow Corn- 
ing-Post-Filing, Pre-Emergence Non Case Specif- 
ic-Defense Expenses and Indemnity Payment Re- 
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port (Revised).” That spreadsheet also states Dow 
Corning's contention with regard to whether and 
why the services rendered by each vendor listed 
thereon constitute  “Allocated  Expenses,” 
“Generic Expenses,” and/or “Liability Payments” 
that are attributable to Dow Corning Breast Im-  
plant Claims. All of the costs and expenses in- 
cluded on the spreadsheet are “Generic Ex- 
penses” or “Allocated Expenses” that are 
“attributable to Dow Corning Breast Implant 
Claims.” ... 

 
(Resp., Exs. 26 and 12 (spreadsheet)). 

 
The LMI Claimants reply that the May 12, 

2009 response merely repeats the bald conclusion 
that the costs are Generic Expenses under the Set- 
tlement Agreement's definition. The LMI Claimants 
argue that many of the expenses noted by Dow 
Corning should not be included and that Dow Corn- 
ing has not performed the analysis required by the 
Settlement Agreement and requested in discovery. 

 
The revised spreadsheets submitted by Dow 

Corning responds to the LMI Claimants' Interrogat- 
ory No. 12 request to state whether or not the noted 
expenses constitute  “Allocated  Expenses,” 
“Generic Expenses,” and/or “Liability Payments.” 
The LMI Claimants do not believe these expenses 
fall under the terms of the Settlement Agreement. 
Again, the LMI Claimants argue the merits whether 
the costs are within the meaning of the terms of the 
Settlement Agreement. Interrogatory No.  12  does 
not ask Dow Corning to perform an analysis but 
merely requests that Dow Corning expressly note 
the category to which the costs should be attributed 
to. Dow Corning has done so in its revised spread- 
sheets. 

 
For the reasons set forth above, the Court 

denies the LMI Claimants' Motion to Compel Dow 
Corning Corporation to Provide Discovery on Ex- 
penses that it Seeks to Include in its Total Loss. 

 
H. The LMI Claimants' Motion for Leave to File 
Instanter  Motion  Regarding  Common  Interest 

 
Privilege and for Reconsideration and Clarifica- 
tion of January 30, 2009 Order 

The LMI Claimants' seek reconsideration and 
clarification of the Court's January 30, 2009 Order 
regarding the common interest privilege the Court 
rejected. This motion was filed on March 26, 2009, 
outside the ten-day period provided in Local Rule 

FN1 7.1(g). The LMI Claimants argue that since the 
Court's   order   was   issued   circumstances   have 
changed because Dow Corning is using the Court's 
Order to try to obtain further discovery, but has also 
indicated it may be withholding documents on the 
basis  of  the  very  common  interest  privilege  the 
Court rejected as to the LMI Claimants' documents. 

 
FN1. Effective March 1,  2010,  a  motion 
for rehearing or reconsideration must be 
filed within 14 days after entry of the judg- 
ment or order. E.D. Mich. LR 7.1(h)(1). 

 
The Local Rules of the Eastern District of 

Michigan provide that any motion for reconsidera- 
tion shall be served not later than  ten  (10)  days 
after entry of such order. E.D. Mich. LR 7.1(g)(1). 
No response to the motion and no oral argument 
thereon shall be allowed unless the Court, after fil- 
ing of the motion, otherwise directs. E.D. Mich. LR 
7.1(g)(2). The Local Rule further states: 

 
*20 (3) Grounds. Generally, and without restrict- 
ing the discretion of the Court, motions for re- 
hearing or reconsideration which merely present 
the same issues ruled upon by the Court, either 
expressly or by reasonable implication, shall not 
be granted. The movant shall not only demon- 
strate a palpable defect by which the Court and 
the parties have been misled but also show that a 
different disposition of the case must result from 
a correction thereof. 

 
E.D. Mich. LR 7.1(g)(3). 

 
The LMI Claimants' motion is untimely. Even 

if the Court were to consider the motion, the Court 
finds that the LMI Claimants merely present the 
same issues, ruled upon by the Court in its January 
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30, 2009 Order, either expressly or by reasonable 
implication. The LMI Claimants have not demon- 
strated a palpable defect by which the Court and the 
parties were misled. The LMI Claimants also have 
not shown that a different disposition of the case 
would result from a correction of the Order. The 
LMI Claimants' arguments in this motion are also 
raised in the motions addressed in this Order. The 
Court's rulings on those issues are set forth above. 
As noted by the Court, the common interest priv- 
ilege raised by Dow Corning as it relates to its 
shareholders, Dow Chemical and Corning, is in a 
different posture raised by the LMI Claimants as to 
their reinsurers. The LMI Claimants' Motion for 
Leave to File Instanter Motion Regarding Common 
Interest Privilege and for Reconsideration and Cla- 
rification of January 30, 2009 Order is denied. 

 
I. Dow Corning Revised Motion to Compel Doc- 
uments regarding Settlement Negotiations and 
Agreements. 

The Court took this motion under advisement 
pending the in camera production of the unredacted 
documents to the Court. The Court has reviewed 
the documents. 

 
The LMI Claimants sought protection of cer- 

tain documents based on the work-product doctrine. 
As noted above, Rule 26(b)(3) protects documents 
prepared in anticipation of litigation or for trial. 
Fed.R.Civ.P. 26(b)(3). The two questions asked to 
determine whether a document has been prepared in 
anticipation of litigation are: 1) whether the docu- 
ment was prepared “because of” a party's subjective 
anticipation of litigation, as contrasted with ordin- 
ary business purpose; and 2) whether that subject- 
ive anticipation was objectively reasonable. Rox- 
worthy, 475 F.3d at 594. The burden is on the party 
claiming protection to show that anticipated litiga- 
tion was the “driving force behind the preparation 
of each requested document.” Id. at 595. 

 
The documents submitted by the LMI 

Claimants to the Court were documents from third- 
party Peterson Consulting created in 1994-95. It is 
clear the documents were created during the litiga- 

 
tion before the Wayne County Circuit Court and in 
anticipation of the settlement between the parties in 
that case. The documents are relevant to the issue 
before the Court-the interpretation of the reim- 
bursement provision under the Settlement Agree- 
ment. Although the documents were work product 
documents in anticipation of  the  litigation  before 
the Wayne County Circuit Court, the documents 
were not prepared in anticipation of this litigation. 
The driving force behind the preparation of the doc- 
uments in 1994-95 was not the anticipation of this 
litigation filed in 2004. The LMI Claimants must 
produce the documents from  Peterson  Consulting 
set forth in the privilege/work product log submit- 
ted to the Court since those documents were not 
prepared in anticipation of this litigation. 

 
*21 The Court has reviewed the documents 

submitted by the LMI Claimants which they claim 
are subject to the attorney-client privilege. The cor- 
respondences from and to the LMI Claimants' coun- 
sel are clearly subject to the attorney-client priv- 
ilege, even if these documents were exchanged or 
inadvertently produced to Dow Corning during the 
settlement negotiations in 1994-95 in the Wayne 
County Circuit Court litigation. Unless the LMI 
Claimants during the remaining discovery period 
allege that their interpretation of the reimbursement 
provision was based on then-counsel's interpreta- 
tion of the provision, the Court will not order pro- 
duction of these documents. A claim or defense 
which places at issue the subject matter of a priv- 
ileged communication in such a way that a party 
holding the privilege will be forced to draw upon 
the privileged material at trial in order to prevail. In 
re Lott, 424 F.3d at 453-54. The LMI Claimants 
cannot use “the content of the privileged commu- 
nications that is used as a sword.” Ross, 423 F.3d at 
604-05. 

 
Dow Corning's Revised Motion to Compel Pro- 

duction of All Documents Relating to the Settle- 
ment Negotiations and the Settlement Agreement at 
Issue is granted as to the documents designated as 
work product by the LMI Claimants and denied as 
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to the documents on the LMI Claimants' attorney-cli- 
ent privilege log. 

 
III. CONCLUSION 

For the reasons set forth above, 
 

IT IS ORDERED that Dow Corning's Motion 
to Compel Compliance with the Court's October 3, 
2008 and January 30, 2009 Order by  Requiring 
LMI Claimants to Produce Immediately Responsive 
1999 Reinsurance Communications (# 29980) is 
GRANTED. 

 
IT IS FURTHER ORDERED that Dow Corn- 

ing's Motion to Compel Compliance  with  the 
Court's October 3, 2008 and January 30, 2009 Or- 
ders Regarding Reinsurance-Related Information (# 
29984) is GRANTED. 

 
IT IS FURTHER ORDERED that Dow Corn- 

ing's Motion to Compel LMI Claimants to Provide 
Release-Adjustment Discovery (# 29985) is 
GRANTED. 

 
IT  IS  FURTHER  ORDERED  that  the  LMI 

Claimant's Motion to Compel Production of Docu- 
ments Over Which Dow Corning has Waived Attor- 
ney-Client Privilege an/or Work Product Protection 
(# 29986) is DENIED. 

 
IT IS FURTHER ORDERED that LMI 

Claimant's Motion to Compel Production of Com- 
munications and Documents Shared with Third 
Parties (# 30004) is DENIED. 

 
IT IS FURTHER ORDERED that LMI 

Claimant's Motion to Compel Response to Interrog- 
atory No. 15 Regarding Reimbursement Methodo- 
logy (# 30013) is GRANTED but Dow  Corning 
need not supplement its answer until after discovery 
is complete regarding the LMI Claimants' reim- 
bursement methodology or during the expert dis- 
covery stage. 

 
IT IS FURTHER ORDERED that LMI 

Claimant's Motion to Compel Dow Corning to 
Provide Discovery on Expenses that it Seeks to In- 

 
clude in its Total Loss (# 30016) is DENIED. If the 
LMI Claimants seek to review the underlying docu- 
ments as offered by Dow Corning, the LMI 
Claimants must so inform Dow Corning within 14 
days from the entry of this Order. 

 
*22 IT IS FURTHER ORDERED that the LMI 

Clamant's Motion for Leave to File Instanter Mo- 
tion Regarding Common Interest Privilege and for 
Reconsideration and Clarification of January 30, 
2009 Order (# 29995) is DENIED. 

 
IT IS FURTHER ORDERED that Dow Corn- 

ing's Revised Motion to Compel Documents regard- 
ing Settlement Negotiations (# 29938) is GRAN- 
TED IN PART and DENIED IN PART. 

 
E.D.Mich.,2010. 
In re Dow Corning Corp. 
Slip Copy, 2010 WL 3927728 (E.D.Mich.) 

END OF DOCUMENT 
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United States District Court, 
E.D. Michigan, 

Southern Division. 
S.L.S., by her next friend Nina HOLMES, Plaintiff, 

v. 
DETROIT PUBLIC SCHOOLS, Defendant. 

 
Civil Action No. 08–14615. 

Oct. 7, 2011. 
 

Carrie B. Harp, Nicholas Roumel Assoc., Nicholas 
Roumel, Ann Arbor, MI, for Plaintiff. 

 
Bruce  A.  Sucher,  West  Bloomfield,  MI,  for  De- 
fendant. 

 

OPINION AND ORDER GRANTING IN PART 
AND DENYING IN PART PLAINTIFF'S MO- 

TION TO COMPEL 
MONA  K.  MAJZOUB,  United  States  Magistrate 
Judge. 

*1 Before the Court is Plaintiff's motion to 
compel discovery. (Dkt.24.) The Court has been re- 
ferred this motion pursuant to 28 U.S.C. § 
636(b)(1)(A).  The  Court  has  reviewed  the  plead- 
ings,  dispenses  with  oral  argument,  and  is  now 

FN1 ready to rule. For the reasons stated below, the 
Court GRANTS IN PART and DENIES IN PART 
Plaintiff's motion. 

caused her injuries. 
 

II. Discovery standard 
The scope of discovery under the Federal Rules 

of Civil Procedure is traditionally quite broad. 
Lewis v. ACB Bus. Servs., 135 F.3d 389, 402 (6th 
Cir.1998). Parties may obtain discovery on any 
matter that is not privileged and is relevant to any 
party's claim or defense if it is reasonably calcu- 
lated to lead to the discovery of admissible evid- 
ence. Fed.R.Civ.P. 26(b)(1). “Relevant evidence” is 
“evidence having any tendency to make the exist- 
ence of any fact that is of consequence to the de- 
termination of the action more probable or less 
probable than it would be without the evidence.” 
Fed.R.Evid. 401. 

 
III. Analysis 

As an initial matter, the Court admonishes both 
parties for failing to comply with Eastern District of 
Michigan Local Rule 37.2. That rule states: 

Any discovery motion filed pursuant to [Federal 
Rules of Civil Procedure 26 through 37], shall in- 
clude, in the motion itself or in an attached 
memorandum, a verbatim recitation of each inter- 
rogatory, request, answer, response, and objec- 
tion which is the subject of the motion or a copy 
of  the  actual  discovery  document  which  is  the 
subject of the motion. 

 
FN1. ED Mich. LR 7.1(f)(2). 

 
I. Background 

On October 30, 2008, Plaintiff, who is autistic 
and suffers from other impairments, filed this dis- 
crimination and failure to accommodate case. 
Plaintiff generally alleges that Defendant violated 
the Americans with Disabilities Act, the Persons 
with Disability Civil Rights Act, and the Rehabilit- 
ative Act when it restrained her in a chair in viola- 
tion of a behavior intervention plan and allegedly 

 
On May 20, 2011, Plaintiff filed this motion to 

compel discovery. (Dkt.24.) In her motion, she does 
not provide a verbatim recitation of the discovery 
requests she is attempting to compel. Nor does she 
attach a copy of the discovery requests. Defendant, 
too, is blameworthy, for it did not even file a re- 
sponse to the motion to compel. On August 29, 
2011, in an effort to move the discovery process 
along, the Court ordered the parties to provide a 
joint statement of resolved and unresolved issues by 
September 6, 2011. On September 12, 2011, the 
parties filed that joint statement. (Dkt. 37, Joint 
Statement.) The purpose of the joint statement was 
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to give the parties the opportunity to show the 
Court where exactly in the discovery process they 
were, and for the parties to be given an opportunity 
to resolve some of the discovery issues. The joint 
statement has shown that the parties have resolved 
the depositions issue at the moment. But the joint 
statement utterly fails to resolve the interrogatory 
and document requests issues. This failure to re- 
solve the issues and the abuse of the discovery pro- 
cess have demonstrated a blatant disregard for the 
Court's time and resources. 

 
*2 Plaintiff states that it served its first discov- 

ery request on January 5, 2011. (Joint Statement at 
1.) Defendant responded on June 17, 2011. (Id.) 
Plaintiff alleges that Defendant's responses were 
deficient. (Id.) Defendant argues that the responses 
were sufficient. (Id.) Plaintiff also argues that De- 
fendant failed to reply to interrogatories dated Janu- 
ary 5, 2011. (Id.) Defendant argues that it replied to 
the interrogatories in the extended time frame the 
court permitted. (Id. at 2.) 

 
As the Court will discuss below, the Court is 

unable to tell what Defendant responded in the ac- 
tual interrogatory, and what it is asserting de novo 
in the joint statement. 

 
A. Interrogatories 

In Plaintiff's first interrogatory, she  requests 
that Defendant identify current or former employ- 
ees that were involved and how they were involved 
with/in Plaintiff's care or education. In the joint 
statement, Defendant objects to this interrogatory, 
but then provides a list in the joint statement. The 
Court is unable to determine if Defendant actually 
responded to the interrogatory. The Court will 
therefore order Defendant to file full and complete 
written responses to Plaintiff's first interrogatory 
consistent with the description provided by Defend- 
ant in the joint statement, and in accordance with 
the Local Rules. 

 
In Plaintiff's third interrogatory, she  requests 

that Defendant identify the restraint chair and how 
many  times  and  for  how  long  Plaintiff  was  re- 

 
strained in the chair during various time periods. In 
the joint statement, Defendant objects, arguing that 
it has denied that Plaintiff was restrained in  the 
chair and states that it only placed Plaintiff in the 
chair. Defendant more fully responds in the joint 
statement that it does not know “at this time” the 
answers to Plaintiff's interrogatory. The Court will 
order Defendant to file full and complete written re- 
sponses to Plaintiff's third interrogatory consistent 
with the description provided by Defendant in the 
joint statement, and in accordance with the Local 
Rules. 

 
Plaintiff's fourth interrogatory requests Defend- 

ant to identify any other students whom Defendant 
had restrained in a chair, whether the students 
suffered any disability and what chair Defendant 
used. In the joint statement, Defendant again argues 
that it does not restrain the students in chairs and 
instead places them in the chair. Again, because the 
Court does not know whether Defendant ever re- 
sponded to the interrogatory in writing, the Court 
will order Defendant to file full and complete writ- 
ten responses to Plaintiff's fourth interrogatory con- 
sistent with the description provided by Defendant 
in the joint statement, and in accordance with the 
Local Rules. 

 
Plaintiff's sixth interrogatory requests Defend- 

ant to “[d]escribe the usual process for handling be- 
havior problems if a student does not have a current 
Behavior Intervention Plan. Description must in- 
clude which persons are notified and the role of the 
Resource Coordinating Team, if any. Description 
must also include reasons, if any, to depart from 
this process.” In the joint statement, Defendant ar- 
gues that it does not have a usual process for hand- 
ling behavior problems and that each student has a 
tailored plan. The Court will order Defendant to file 
full and complete written responses to Plaintiff's 
sixth interrogatory consistent with the description 
provided by Defendant in the joint statement, and in 
accordance with the Local Rules. 

 
*3 The seventh interrogatory asks Defendant to 

identify whether it notified various people about the 
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restraint chair allegedly used. In the joint statement, 
Defendant responds that it is without sufficient 
knowledge and/or is not in possession, custody, or 
control of the requests/information. Defendant fur- 
ther objects, again raising the restraint issue. The 
Court will order Defendant to file full and complete 
written responses to Plaintiff's seventh interrogat- 
ory consistent with the description provided by De- 
fendant in the joint statement, and in accordance 
with the Local Rules. 

 
Plaintiff's eighth interrogatory requests De- 

fendant to describe the “usual process for accom- 
modating a student's disability[.]” Plaintiff also re- 
quests that the answer include a description whether 
the accommodation is different for students with an 
individualized education plan or behavior interven- 
tion plan already in place and whether there would 
be reasons to depart from the usual accommodation 
process. In the joint statement, Defendant again has 
responded that it does not have a usual process and 
instead each student has a tailored program. The 
Court will order Defendant to file full and complete 
written responses to Plaintiff's eighth interrogatory 
consistent with the description provided by Defend- 
ant in the joint statement, and in accordance with 
the Local Rules. 

 
Plaintiff's ninth interrogatory requests “any ac- 

commodation given to any student for screaming or 
acting resistant to direction[ .]” Plaintiff argues that 
this information is relevant to her overall claims of 
discrimination and failure to accommodate. In the 
joint statement, Defendant argues that the request is 
vague and ambiguous, over broad and unduly bur- 
densome. The Court finds that this request is over 
broad and will deny it. 

 
Plaintiff's tenth interrogatory requests Defend- 

ant to “[d]escribe the policy/procedure for handling 
a student who is a danger to herself or others [.]” 
Plaintiff argues that this information is relevant to 
Plaintiff's overall claims of discrimination and fail- 
ure to accommodate. In the joint statement, Defend- 
ant argues, as above, that the policies and proced- 
ures vary according to the student's individualized 

 
needs and therefore that this interrogatory is vague 
and ambiguous, overly broad and unduly burden- 
some. The Court will order Defendant to file full 
and complete written responses to Plaintiff's tenth 
interrogatory consistent with the description 
provided by Defendant in the joint statement, and in 
accordance with the Local Rules. 

 
Plaintiff's eleventh and twelfth interrogatories 

again request information as to why Defendant re- 
strained Plaintiff. Defendant again objects in the 
joint statement, stating that it did not restrain 
Plaintiff. In the joint statement, Defendant does 
provide a list of reasons why it placed Plaintiff in 
the chair and a list of people knowledgeable about 
the alleged incident, though. The Court will order 
Defendant to file full and complete written re- 
sponses to Plaintiff's eleventh and twelfth interrog- 
atories consistent with the description provided by 
Defendant in the joint statement, and in accordance 
with the Local Rules. 

 
*4 Plaintiff's thirteenth interrogatory  requests 

the factual basis for Defendant's affirmative de- 
fenses. Defendant argues in the joint statement that 
this request is premature. The Court finds that the 
request is not premature and will order Defendants 
to respond to the request as it is able to at this time. 
The Court further reminds Defendant of its ongoing 
duty to supplement discovery as information be- 
comes available. 

 
Plaintiff's fourteenth interrogatory requests all 

discrimination and failure to accommodate cases 
filed against Defendant since January 1, 2000. The 
Court finds that this request is over broad and not 
specifically tailored or relevant to Plaintiff's claims. 
The Court therefore denies the motion to compel. 

 
The parties have also submitted their disputes 

as to the chair inspection, depositions, and produc- 
tion of documents as follows: 

 
B. Chair inspection 

Plaintiff alleges that Defendant has failed to al- 
low Plaintiff to view the relevant alleged restraint 
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chair. In the joint statement, Defendant alleges that 
it has made the chair available. Defendant further 
alleges that it has provided dates for Plaintiff to in- 
spect the chair at the school where the chair is loc- 
ated but that Plaintiff has not acted upon the oppor- 
tunity. The Court therefore will order that Defend- 
ant find a mutually agreeable time, after school 
hours, for Plaintiff to inspect the chair, within thirty 
days of the district court's ruling on the motion to 
dismiss currently pending, if necessary. 

 
C. Depositions 

In the joint statement, the parties indicate that 
they have temporarily agreed to deposition dates. 
(Joint Statement at 2.) If the parties  continue  to 
have issues with scheduling depositions after the 
court's decision on the motion to dismiss, they may 
re-file a motion to compel. The Court will deny 
without prejudice the motion to compel the depos- 
itions as moot. 

 
D. Production of documents 

In her motion, Plaintiff states that she reques- 
ted documents: relied on in answering  Plaintiff's 
first interrogatories; related to Plaintiff's disability; 
relating to any chairs or restraint devices; relating 
to issues of restraining a student; related to the ISD 
investigation; regarding any communications con- 
cerning Plaintiff; that Defendant may use in depos- 
ing Plaintiff or any other witness for Plaintiff; 
Plaintiff's complete educational file; that Defendant 
may use in trial against Plaintiff. (Pl.'s Mot. to 
Compel at 9.) But again, Plaintiff has failed to com- 
ply with Local Rule 37.2 and attach the actual re- 
quest for production of documents. In the joint 
statement, Defendant argues that it has provided 
Plaintiff with the documents responsive  to 
Plaintiff's requests for production. Defendant fur- 
ther argues that the documents that it has not 
provided are either not available and/or not relev- 
ant. Defendant states that Plaintiff has requested 
“confidential information pertaining to other stu- 
dents that cannot be disclosed pursuant to the Fam- 
ily Education Rights and Privacy Act.” (Joint State- 
ment at 15.) In the joint statement, Defendant also 

 
states that Plaintiff “has requested information that 
is not available and that would be cost prohibitive 
to ascertain even if it could be obtained.” (Id.) De- 
fendant argues that Plaintiff has access to the same 
resources that Defendant does and that Defendant 
should not have to fund Plaintiff's case. 

 
*5 The Court will order Defendant to comply 

with Plaintiff's requests for production or state that 
no documents exist as provided by Defendant in the 
joint statement, and in accordance with the Local 
Rules. With regard to Defendant's argument that it 
has not produced irrelevant discovery or discovery 
that Plaintiff can obtain by her own means, the 
Court lacks sufficient information to rule on the 
matter at this time. If Plaintiff has a more specific 
request about a document that Defendant is with- 
holding, Plaintiff may bring another motion to com- 
pel. 

 
IT IS THEREFORE ORDERED that 

Plaintiff's motion to compel discovery is GRAN- 
TED  IN  PART  and  DENIED  IN  PART.  The 
Court orders Defendant to respond in writing with 
full and complete answers to interrogatories 1, 3, 4, 
6–8, and 10–13 consistent with the answers 
provided in the joint statement, if Defendant 
provided an answer in the joint statement, within 30 
days of this order. The Court denies Plaintiff's mo- 
tion to compel with respect to interrogatories 9 and 
14. The Court orders Plaintiff and Defendant to mu- 
tually agree upon a time to inspect the alleged re- 
straint chair within thirty days after the district 
court's order on the motion to dismiss, if necessary. 
The Court denies as moot and without prejudice 
Plaintiff's motion to compel depositions. And the 
Court orders Defendant to comply with Plaintiff's 
requests for production or state that no documents 
exist as provided by Defendant in the joint state- 
ment, and in accordance with the Local Rules with- 
in 30 days of this order. 

 
IT IS FURTHER ORDERED that Plaintiff's 

request for costs associated with filing this motion 
is denied. Fed.R.Civ.P. 37(a) (5)(C) 
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NOTICE TO THE PARTIES 
Pursuant to Federal Rule of Civil Procedure 

72(a), the parties have a period of  fourteen  days 
from the date of this Order within which to file any 
written appeal to the District Judge as may be per- 
missible under 28 U.S.C. § 636(b)(1). 

 
E.D.Mich.,2011. 
S.L.S. ex rel. Holmes v. Detroit Public Schools 
Slip Copy, 2011 WL 4709163 (E.D.Mich.) 

 
END OF DOCUMENT 
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United States District Court, E.D. Michigan, South- 
ern Division. 

UNITED TECHNOLOGIES MOTOR SYSTEMS, 
INC. Plaintiff, 

v. 
BORG–WARNER AUTOMOTIVE, INC., Defend- 

ant. 

No. Civ.A. 97–71706. 
Sept. 4, 1998. 

 

 
John W. Allen, Varnum, Riddering,  Kalamazoo, 
MI, Theodore W. Olds, John E. Carlson, Howard & 
Howard, Bloomfield Hills, MI, William G. Asima- 
kis, Jr., Grosse Pointe Farms, MI, for United Tech- 
nologies Motor Systems, Incorporated, a Delaware 
corporation, plaintiff. 

 
Christopher L. Terry, Rutledge, Manion,  Detroit, 
MI, Robert S. Mallin, Michael H. Baniak, Rodney 
A. Daniel, Brinks, Hofer, Chicago, IL, for Borg 
Warner Automotive, Incorporated, a Delaware cor- 
poration, defendant. 

 
Christopher L. Terry, Rutledge, Manion,  Detroit, 
MI, Michael H. Baniak, Brinks, Hofer, Chicago, IL, 
for Borg Warner Automotive, Incorporated, 
counter-claimant. 

 
John W. Allen, Varnum, Riddering,  Kalamazoo, 
MI, Theodore W. Olds, John E. Carlson, Howard & 
Howard, Bloomfield Hills, MI, William G. Asima- 
kis, Jr., Grosse Pointe Farms, MI, for United Tech- 
nologies Motor Systems, Incorporated, counter- 
defendant. 

 

ORDER 
SCHEER, Magistrate J. 

*1 Borg–Warner's Motion to Compel the De- 
position of Plaintiff Pursuant to Rule 30(b)(6) was 
referred to the undersigned magistrate judge for 
hearing and determination. The parties appeared, by 

counsel, for hearing on August 18, 1998. Having 
reviewed the motion, together with plaintiff's re- 
sponse, and supplemental filings by  both  parties, 
and having heard the arguments of counsel, I find 
that the motion should be GRANTED. 

 
This is an action for patent infringement. Borg–

Warner issued two notices for the deposition of 
plaintiff, United Technologies Motor  Systems, Inc. 
(UTMS), pursuant to Federal Rule of Civil 
Procedure 30(b)(6). The first of those, on April 9, 
1998, listed seven subject areas, designated A 
through G, primarily relating to UTMS's damage 
claims and its responses to certain interrogatories. 
The second notice, on May 22, 1998, listed eight- 
een subject areas, primarily related to the facts un- 
derlying the allegations in the plaintiff's complaint 
and its affirmative defenses. United Technologies 
offered no objection to the subject matter categories 
listed in the notices, and did designate three repres- 
entatives as deposition witnesses. One of those, 
Ozer Teitelbaum, is an in-house patent counsel for 
plaintiff. The depositions of all three witnesses 
were taken. Borg–Warner maintains that the depon- 
ents professed a lack of knowledge as to a substan- 
tial number of the designated subject areas. The in- 
stant motion seeks an order compelling UTMS to 
provide a witness to testify on the subject matter 
areas to which the earlier witnesses were unre- 
sponsive. 

 
UTMS maintains that it has properly complied 

with the requirements of Rule 30(b)(6). Plaintiff as- 
serts that it has provided complete and detailed re- 
sponses to interrogatories addressed to the same 
subject areas listed in the deposition notices. 
Plaintiff further maintains that most of the disputed 
subject areas relate to information known only to 
former employees, or derived from information ob- 
tained from Borg–Warner in the course of discov- 
ery, and subject to a protective order which restricts 
access to all but UTMS's attorneys and experts. Ac- 
cordingly, plaintiff contends that such information 
is not known in the first instance by the corpora- 
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tion. Finally, plaintiff argues that discovery meth- 
ods other than a Rule 30(b)(6) deposition are more 
appropriate for the pursuit of information falling 
within the disputed categories. 

 
It is beyond serious question that Borg–Warner 

is entitled to conduct discovery with regard to the 
subject areas listed in it's 30(b)(6) deposition no- 
tices. In an action of this type, a defendant is en- 
titled to know what the plaintiff's position at trial 
will be on these subjects. A defendant may properly 
inquire about the nature and extent of the plaintiff's 
contentions, both factual and legal. Masco Corp. of 
Indiana v. Price Pfister, Inc., 33 U.S.P.Q. 2nd 1694 
(E.D.Va.). It is widely accepted that a corporation 
obliged to provide deposition testimony on its be- 
half must produce a knowledgeable and adequately 
prepared designee to testify as to matters known or 
reasonably available to the corporation. The pro- 
duction of an unprepared witness is tantamount to a 
failure to appear, and warrants the imposition of 
sanctions. 

 
*2 [I]t is not uncommon to have a situation, as 

in the instant case, where a corporation indicates 
that it no longer employs individuals who have 
memory of a distant event or that such individu- 
als are deceased. These problems do not relieve a 
corporation from preparing its Rule 30(b)(6) de- 
signee to the extent matters are reasonably avail- 
able, whether from documents, past employees, 
or other sources. Of course, just like in the in- 
stance of an individual deponent, the corporation 
may plead lack of memory. However, if it wishes 
to assert a position based on testimony from third 
parties, or their documents, the designee  must 
still present an opinion as to why the corporation 
believes the facts should be so construed. The at- 
torney for the corporation is not at liberty to man- 
ufacture the corporations contentions. Rather, the 
corporation may designate a person to speak on 
its behalf and it is this position which the attor- 
ney must advocate. 

 
United States v. J.M. Taylor, 166 F.R.D. 356, 

361–62  (M.D.N.C.1996)  (citations  omitted).  For 

 
purposes of the rule requiring a corporation to pro- 
duce a knowledgeable designee, if it becomes obvi- 
ous during the course of a deposition that the de- 
signee is deficient, the corporation is obliged to 
provide a substitute. Dravo Corporation v. Liberty 
Mutual Insurance Company, 164 F.R.D. 70, 75–76 
(D.Neb.1995). In the instant case, UTMS desig- 
nated three witnesses for deposition testimony. In 
combination, those witnesses were unable to re- 
spond to inquiries in a number of specific subject 
areas. While Borg–Warner may not require the des- 
ignation of a particular representative, UTMS is 
nonetheless obliged to select and, if necessary, pre- 
pare a designee to provide testimony in areas as to 
which its other representatives were uninformed. 

 
Plaintiff argues generally that its various attor- 

neys should not be obliged to offer testimony. 
While that principle is easy to embrace in the ab- 
stract, it is difficult to find it dispositive where, as 
here, the corporation has designated one of its law- 
yers to testify on its behalf. I find no reason why 
UTMS could not adequately prepare its designated 
counsel, Mr. Teitelbaum, to respond to the subject 
areas at issue here, since he has access to all in- 
formation produced by Borg–Warner under the pro- 
tective order. 

 
Plaintiff maintains that certain information 

within the designated categories may be entitled to 
attorney/client privilege protection. I find that pro- 
spect highly unlikely, in view of the representations 
of UTMS' attorneys in oral argument that no em- 
ployee of the corporation, other than it's attorneys, 
is possessed of information in the designated sub- 
ject areas. In similar fashion, the suggestion that 
Borg–Warner's deposition questions may invade the 
province of attorney work product is unpersuasive. 
“Indeed, a position taken in commercial litigation 
that were (sic) not the result of various privileged 
work product and communications would be a rare 
find.” Masco Corp. of Indiana v. Price Pfister, Inc., 
33 U.S.P.Q. 2nd 1694, 1696 (E.D.Va.1994). Patent 
disputes result in lawsuits of a distinct and peculiar 
character, which bears directly upon the discovery 
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process. “Parties, of course, provide substantial in- 
put, but they cannot be expected to have the range 
of understanding of patent law or of proceedings in 
the patent office to reliably identify and accurately 
articulate all of the predicates for their legal posi- 
tions.” McCormick–Morgan Inc. v. Teledyne Ind. 
Inc., 21 U.S.P.Q. 2nd 1412, 1421 (N.D.Cal.1991). 
Defendant is entitled to a 30(b)(6) deposition that 
obtains explicit statements that will bind plaintiff 
on the matters in issue in this case. Id. UTMS' an- 
swers to interrogatories were signed, and presum- 
ably prepared, by its lawyers. I see no reason why 
deposition testimony cannot be provided in the 
same fashion. 

 
*3 Plaintiff also maintains that the information 

sought by Borg–Warner would be better obtained 
through the use of contention interrogatories. 
Borg–Warner, however, is not precluded from con- 
ducting oral depositions merely because plaintiff 
considers them less than the optimal means of se- 
curing information. Indeed, there is nothing which 
necessarily prohibits the pursuit of information by 
more than one discovery vehicle. While the court 
retains the authority to  preclude  discovery  by 
means determined to be contrary to the interests of 
justice, I find no basis in this case for such action. 

 
Finally, plaintiff argues that the information 

sought by Borg Warner in its 30(b)(6) depositions 
can be obtained, in due course, from UTMS' expert 
witnesses. Aside from the fact that the time frame 
for the exchange of expert reports and testimony 
renders such alternative inconvenient,  I  note  that 
the expert witnesses are unlikely to be the ultimate 
source of much of the information sought. Their ex- 
pert opinions will, to a significant extent  be 
rendered upon an analysis of facts obtained from 
other sources. Borg–Warner is entitled to identify 
those sources, and to secure from them any non- 
privileged information relevant to the issues in this 
case. 

 
UTMS submits that a substantial amount of the 

information sought by Borg–Warner in it's 30(b)(6) 
depositions was derived from information produced 

 
by Borg–Warner itself during the course of discov- 
ery in this action. The production of that informa- 
tion was subject to the terms of a protective order 
which restricted its use by UTMS to attorneys and 
experts engaged in the preparation and prosecution 
of this case. Thus, UTMS argues, its attorneys are 
precluded from preparing a 30(b)(6) designee in 
those subject areas in which the pertinent informa- 
tion was obtained from Borg–Warner documents. I 
find, however, that the plaintiff's designation of one 
of its attorneys as a deposition witness strips the ar- 
gument of any persuasive effect.  Mr.  Teitelbaum 
can be appropriately exposed to the necessary in- 
formation in preparation of his deposition testi- 
mony. 

 
For all of the above reasons, I find that 

Borg–Warner's Motion to Compel the Deposition of 
Plaintiff Pursuant to Rule 30(b)(6) should be 
GRANTED. IT IS THEREFORE ORDERED that 
United Technologies Motor Systems, Inc., produce 
Ozer Teitelbaum, and/or such other designee  as 
may be appropriate to testify as to the subject areas 
designated in Borg–Warner's 30(b)(6) Deposition 
Notices, upon such preparation as may be necessary 
to respond to relevant questions, for deposition 
upon reasonable notice from defendant. IT IS FUR- 
THER ORDERED that the cost of such deposition 
shall be born by plaintiff, United Technologies Mo- 
tor Systems, Inc. The issue of further costs and 
sanctions is taken under advisement. It is my re- 
commendation to the trial judge that he refuse to 
permit UTMS to introduce at trial, in evidence or 
argument, any matter reasonably responsive to 
Borg–Warner's interrogatories or deposition ques- 
tions which the plaintiff fails to produce in response 
to such discovery efforts. 

 
E.D.Mich.,1998. 
United Technologies Motor Systems, Inc. v. Borg- 
Warner Automotive, Inc. 
Not Reported in F.Supp.2d, 1998 WL 1796257 
(E.D.Mich.), 50 U.S.P.Q.2d 1060 
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