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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF MICHIGAN

UNITED STATES OF AMERICA and the
STATE OF MICHIGAN,

Plaintiffs,
Civil Action No.
2:10-cv-14155-DPH-MKM
Hon. Denise Page Hood
BLUE CROSS BLUE SHIELD OF Mag. Judge Mona K. Majzoub

MICHIGAN,

Defendant.

S N N N N N N N N N N N N

PLAINTIFES’ MOTION TO COMPEL DEFENDANT TO ANSWER
PLAINTIFES’ FIRST INTERROGATORY

For the reasons set forth in the accompanying brief, Plaintiffs, the United States of
America and the State of Michigan, respectfully move the Court, pursuant to Federal
Rule of Civil Procedure 37(a)(3)(B)(iii), to compel Defendant Blue Cross Blue Shield of
Michigan to answer Plaintiffs’ First Interrogatory. Pursuant to Local Rule 7.1(a),
attorneys for the United States conferred with attorneys for Blue Cross on numerous
occasions regarding Plaintiffs” First Interrogatory but were unable to obtain Blue Cross’s

agreement to provide the relief sought by this motion.
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BRIEF IN SUPPORT OF PLAINTIFES’ MOTION TO COMPEL DEFENDANT
TO ANSWER PLAINTIFES’ FIRST INTERROGATORY
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ISSUE PRESENTED

Should Defendant Blue Cross Blue Shield of Michigan be ordered to answer
Plaintiffs” First Interrogatory requesting a detailed description of “the extensive factual
and economic support” for Blue Cross’s most favored nation clauses’ purported
procompetitive effects, which Blue Cross represented exists in a brief filed with this

Court?
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF MICHIGAN

UNITED STATES OF AMERICA and the
STATE OF MICHIGAN,

Plaintiffs,
Civil Action No.
2:10-cv-14155-DPH-MKM
Hon. Denise Page Hood
BLUE CROSS BLUE SHIELD OF Mag. Judge Mona K. Majzoub

MICHIGAN,

Defendant.

N N N N N N N N N N N N N

BRIEF IN SUPPORT OF PLAINTIFES’ MOTION TO COMPEL DEFENDANT
TO ANSWER PLAINTIFES’ FIRST INTERROGATORY

Plaintiffs, the United States of America and the State of Michigan, submit this
brief in support of their motion, pursuant to Federal Rule of Civil Procedure
37(a)(3)(B)(iii) and Local Rule 37.1, to compel Defendant, Blue Cross Blue Shield of
Michigan, to answer Plaintiffs’ First Interrogatory. The interrogatory requests a detailed
description of “the extensive factual and economic support” that Blue Cross claimed, in a
filing with this Court, supports the purported procompetitive effects of the Most Favored
Nation (“MFN”) clauses in Blue Cross’s contracts with hospitals in Michigan.

That factual and economic support, if it exists, is central to the Rule of Reason
analysis that governs Plaintiffs’ Sherman Act claims, and to the fourth defense asserted in
Blue Cross’s Answer. In fact, Blue Cross’s designated corporate representative admitted
in August 2010 that he was not aware of any case in which Blue Cross obtained lower
hospital rates as a result of its MFNs. If Blue Cross now has “extensive factual and

economic support” for any procompetitive effects of its MFNSs, then Plaintiffs have a
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right to discover that support. Plaintiffs therefore respectfully request the Court to
compel Blue Cross to answer the interrogatory.
l. BACKGROUND

Plaintiffs” Complaint alleges that Blue Cross’s use of MFN clauses in its contracts
with Michigan hospitals violates federal and state antitrust laws. Specifically, the
Complaint alleges that the MFN clauses have denied Blue Cross’s competitors access to
competitively priced hospital contracts, thereby (1) deterring or preventing competitive
entry and expansion in health insurance markets in Michigan, and (2) likely increasing
both prices for health insurance sold by Blue Cross and its competitors and prices for
hospital services paid by individuals and group purchasers. (Compl. § 86; Dkt No. 1.)

Blue Cross’s allegedly anticompetitive MFN clauses are subject to a fact-
dependent “Rule of Reason” analysis, which focuses on the clauses’ effects on
competition. “If [Blue Cross]’s challenged policies are shown to have an anticompetitive
effect, or if [Blue Cross] is shown to have market power and to have adopted policies
likely to have an anticompetitive effect, then the burden shifts to [Blue Cross] to provide
procompetitive justifications for the policies.” Realcomp Il, Ltd. v. Fed. Trade Comm’n,
635 F.3d 815, 825 (6th Cir. 2011).

Indeed, Blue Cross’s Answer alleges, as its fourth defense, that “the
procompetitive effects of Blue Cross’s contracts with hospitals outweigh any potential
anticompetitive effects.” (Answer at 14; Dkt. No. 68.) And in one of the private follow-
on class actions to this case, City of Pontiac v. Blue Cross Blue Shield of Michigan, No.
2:11-cv-10276 (E.D. Mich. filed Jan. 21, 2011), Blue Cross stated, in briefing its motion

to dismiss, that it would be unfair for the Court to draw any adverse inference from Blue
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Cross’s “purported failure to identify procompetitive benefits” because Blue Cross was
“constrained, for now” (i.e., at the motion-to-dismiss stage) from introducing “the
extensive factual and economic support for the MFNs’ procompetitive effects.”
Defendant Blue Cross Blue Shield of Michigan’s Reply Brief in Support of its Motion to
Dismiss the City of Pontiac’s Complaint at 4 n.5, City of Pontiac, No. 2:11-cv-10276
(brief filed Aug. 22, 2011) (Dkt. No. 153).

One year earlier, on August 6, 2010, in an investigative deposition focused on
discovering any procompetitive effects of Blue Cross’s MFN clauses, Blue Cross’s
designated corporate representative, Kim Sorget, Blue Cross’s Vice President of Provider
Contracting and Network Administration, admitted that he was not aware of any case
where Blue Cross had obtained lower rates as a result of an MFN clause. (Ex. 1 at 63:7-
14, Aug. 6, 2010.)* Therefore, because the ability to obtain lower prices is frequently
claimed to be the procompetitive effect of MFNs, see, e.g., United States v. Delta Dental
of R.l., 943 F. Supp. 172, 179 (D.R.1. 1996), Mr. Sorget’s testimony suggests that Blue
Cross lacks, or lacked as of August 2010, “extensive factual and economic support” for
that purported procompetitive effect.

The apparent conflict between Mr. Sorget’s sworn testimony and Blue Cross’s

representation to this Court in City of Pontiac led Plaintiffs in this case to serve Blue

! Mr. Sorget testified as follows:

Q. Well, you’re not aware, as | understand it, of any case where Blue
Cross has obtained lower rates as a result of a most favorite
discount clause, correct?

A. I can’t say it has happened or hasn’t happened.
Q. So you’re not aware of it, correct?
A. Correct.

(Ex. 1 at 63:7-14.)
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Cross with Plaintiffs’ First Interrogatory. The interrogatory requests a detailed
description of, in Blue Cross’s own words, “the extensive factual and economic support
for [Blue Cross’s] MFNs’ procompetitive effects,” and identification of each Blue Cross
hospital agreement where its MFNs have contributed to Blue Cross paying lower hospital
rates:

Describe in detail “the extensive factual and economic support for
[Blue Cross’] MFNs’ procompetitive effects” (Defendant Blue Cross Blue
Shield of Michigan’s Reply Brief in Support of its Motion to Dismiss the
City of Pontiac’s Complaint at 4 n.5, City of Pontiac v. Blue Cross Blue
Shield of Michigan, et al., No. 2:11-cv-10276 (E.D. Mich. filed Aug. 22,
2011) (Dkt. #153)), including, without limitation, separately for each
subpart, identification of:

(a) each and every hospital provider agreement in which a Blue
Cross MFN provision has contributed, to any extent, to Blue
Cross paying lower hospital reimbursement rates to (or
obtaining greater discounts from) any Michigan hospital than it
would have paid or obtained without the MFN provision; and

(b) each and every hospital provider agreement in which a Blue
Cross MFN provision has contributed, to any extent, to Blue
Cross paying lower hospital reimbursement rates to any
Michigan hospital, relative to the rates Blue Cross had been
paying to the hospital before the hospital lowered its rates.
(Ex. 2 at 2, served Aug. 26, 2011.)
On September 29, 2011, Blue Cross served Plaintiffs with its Objections and
Response to Plaintiffs’ First Interrogatory. (Ex. 3.) Blue Cross’s five-page response

states at least nine objections,? but provides no substantive answer. After receiving Blue

% In summary, Blue Cross objected on the grounds that the interrogatory is
(1) “overly broad and unduly burdensome” (Ex. 3 at 1); (2) “inaccurate, overly broad,
vague and ambiguous” (id. at 2); (3) “a premature contention interrogatory” (id. at 3);
(4) “mischaracterizing applicable law” (id.); (5) “request[ing] documents . . . which are
protected by the work-product doctrine” (id. at 4); (6) “prematurely seek[ing] information
relating to the anticipated testimony of Blue Cross’s expert witnesses” (id.); (7) “not
reasonably calculated to lead to the discovery of admissible evidence” (id.);

4
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Cross’s response, Plaintiffs made many attempts over the course of several weeks to
obtain a substantive answer to the interrogatory, but Blue Cross, most recently in a
November 10, 2011, letter to Plaintiffs, refuses to answer.® (See Ex. 4.) Based on that
letter, Blue Cross appears to maintain essentially five objections, claiming the
interrogatory (1) is a premature contention interrogatory, (2) seeks disclosure of attorney
work product, (3) seeks premature disclosure of expert opinion, (4) is vague; and (5) is
unduly burdensome.* (See id. at 2.)

Blue Cross’s objections and refusal to provide any substantive answer to
Plaintiffs” First Interrogatory contrast markedly with Plaintiffs’ substantive and timely
response to Blue Cross’s first set of interrogatories. Notably, Blue Cross’s Seventh

Interrogatory, which requests the United States’ factual basis for alleging that MFNs have

(8) “misleading, inaccurate and argumentative” (id. at 5); and (9) “tautological and
incomprehensible” (id.).

% Blue Cross previously objected and refused to respond substantively to
Plaintiffs” First Request for Documents. Only after Plaintiffs successfully moved the
Court to compel production (see docket entry dated June 7, 2011) did Blue Cross begin to
comply with Plaintiffs’ document request.

* Blue Cross seems to have abandoned its objection that the interrogatory is “not
reasonably calculated to lead to the discovery of admissible evidence.” (Ex. 3 at4.)
Plaintiffs” First Interrogatory is plainly well within the scope of discovery permitted by
the Federal Rules of Civil Procedure. The interrogatory at issue simply asks Blue Cross
to provide a detailed description of “the extensive factual and economic support for the
MFNSs’ procompetitive effects” that Blue Cross represented to the Court in City of
Pontiac exists. In this case, Blue Cross’s fourth defense alleges that the MFN clauses
have procompetitive effects. A description of the extensive factual and economic support
for the clauses’ procompetitive effects, which is what Plaintiffs’ interrogatory seeks, is
necessarily “relevant to” Blue Cross’s fourth defense and, accordingly, the interrogatory
is proper. See Fed. R. Civ. P. 26(b)(1) (providing broadly that “[p]arties may obtain
discovery regarding any nonprivileged matter that is relevant to any party’s claim or
defense™); Fed. R. Civ. P. 33(a)(2) (providing that “[a]n interrogatory may relate to any
matter that may be inquired into under Rule 26(b)”).
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anticompetitive effects (Ex. 5 at 4), is closely analogous to Plaintiffs’ First Interrogatory.
The United States, although it raised objections to various aspects of that interrogatory,
nevertheless provided a substantive and timely answer on August 23, 2011, totaling
nearly 40 pages. (Sealed Ex. 2 at 46-84; Dkt. No. 89.) By contrast, Blue Cross stands on
its objections to Plaintiffs’ First Interrogatory. (See Ex. 4.)

The parties, therefore, are at an impasse. For that reason, Plaintiffs’ only recourse
is to move the Court to compel Blue Cross to answer the interrogatory.®
1. ARGUMENT

Plaintiffs are entitled to an answer from Blue Cross to the extent that the
interrogatory is not objectionable. See Fed. R. Civ. P. 33(b)(3). Because Blue Cross’s
five objections lack merit, as demonstrated below, the Court should reject them and order
Blue Cross to answer Plaintiffs’ First Interrogatory.

A. Blue Cross’s Objection that Plaintiffs’ First Interrogatory is a
Premature Contention Interrogatory Lacks Merit

Plaintiffs” First Interrogatory is not a contention interrogatory. As this Court has

observed, contention interrogatories ask ““for an opinion or contention that relates to fact
or the application of law to fact.”” In re Dow Corning, 95-CV-20512, 2010 WL
3927728, at *12 (E.D. Mich. June 15, 2010) (Hood, J.) (quoting Fed. R. Civ. P. 33(a)(2)).
Unlike a contention interrogatory, Plaintiffs” First Interrogatory does not ask Blue Cross

for either an opinion or a contention. Instead, the interrogatory requests a detailed

description of “the extensive factual and economic support for the MFNSs’ procompetitive

® Pursuant to Local Rule 7.1(a), attorneys for the United States conferred with
attorneys for Blue Cross on numerous occasions regarding Plaintiffs’ First Interrogatory
but were unable to obtain Blue Cross’s agreement to provide the relief sought by this
motion.
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effects” that Blue Cross told this Court exists. That statement is a judicial representation
by Blue Cross in a brief to the Court where no such representation was required. Because
any such factual and economic support is relevant and asserted to exist, Plaintiffs are
entitled to an answer that describes that support.

Even if the interrogatory is a contention interrogatory, Blue Cross should be
ordered to answer it now. “The general view is that contention interrogatories are a
perfectly permissible form of discovery, to which a response ordinarily would be
required.” Starcher v. Corr. Med. Sys., Inc., 144 F.3d 418, 421 n.2 (6th Cir. 1998).
Contention interrogatories “serve legitimate and useful purposes, such as ferreting out
unsupportable claims, narrowing the focus and extent of discovery, and clarifying the
issues for trial.” Dow Corning, 2010 WL 3927728, at *12. Those purposes are
particularly apt here. An order requiring Blue Cross to answer Plaintiffs” First
Interrogatory will illuminate whether the representation to the Court that Blue Cross has
extensive factual and economic support for its MFN clauses’ purported procompetitive
effects is supported. At minimum, an answer to the interrogatory would inform Plaintiffs
of any factual developments since Mr. Sorget’s testimony in August 2010 that might be
relevant to Blue Cross’s assertion, and help Plaintiffs to conduct focused fact discovery if
warranted.

This Court’s determination in Dow Corning that a party’s contention interrogatory
in that case need not be answered until later in the fact discovery process and possibly
during expert discovery, Dow Corning, 2010 WL 3927728, at *11-12, does not support
Blue Cross’ objection here that Plaintiffs’ First Interrogatory is premature. In that case,

the Court allowed the defendant to defer answering the plaintiffs’ contention
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interrogatory, which sought the defendant’s rebuttal to the plaintiffs’ proposed
reimbursement methodology — the propriety of which the plaintiffs bore the burden of
establishing — because the plaintiffs had not provided the defendant with discovery of
“adequate information to rebut the [plaintiffs’] reimbursement methodology.” 1d. at *12.

Here, by contrast, Plaintiffs’ First Interrogatory calls for a detailed description of
“the extensive factual and economic support” that Blue Cross represented to the Court
exists, and that is central to Blue Cross’s burden to show that the MFNs have
procompetitive effects. See Realcomp 11, 635 F.3d at 825. Indeed, because Blue Cross
started broadly employing MFN clauses in hospital contracts in 2007, by now it should
be well aware of any instances where the clauses resulted in Blue Cross paying lower
hospital rates than it paid before implementing an MFN clause. Accordingly, particularly
in light of Blue Cross’s representation to the Court in City of Pontiac, an answer to
Plaintiffs” interrogatory is not premature.

B. Blue Cross’s Work-Product Objection Lacks Merit

Blue Cross’s objection that Plaintiffs” interrogatory “requests documents . . .
protected by the work-product doctrine” (Ex. 3 at 4) also lacks merit. Plaintiffs’
interrogatory seeks no documents, much less documents prepared by Blue Cross
attorneys or their agents for internal use in anticipation of litigation. Instead, the
interrogatory seeks only facts known to Blue Cross and its business people, not the
conjectures of lawyers or hired experts, and does not otherwise require Blue Cross to
disclose any protected attorney work product. Blue Cross’s business executives should
be aware of the relevant facts — or their non-existence — and a response to this

interrogatory can surely be crafted without resort to protected attorney work product.
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Even if Plaintiffs’ interrogatory is viewed as a contention interrogatory, the work-product
doctrine is not a valid basis upon which to object to a contention interrogatory. See, e.g.,
Barnes v. Dist. of Columbia, 270 F.R.D. 21, 24 (D.D.C. 2010); United States v. Taylor,
166 F.R.D. 356, 362 n.7 (M.D.N.C. 1996).

C. Blue Cross’s Objection of Premature Expert Discovery Is Incorrect

Blue Cross’s objection that Plaintiffs’ First Interrogatory prematurely seeks expert
discovery is incorrect. With respect to the interrogatory’s request for a detailed
description of the factual support of the MFNs’ procompetitive effects, the interrogatory
does not call for expert opinion. “Expert testimony is useful as a guide to interpreting
market facts, but it is not a substitute for them.” Brooke Group Ltd. v. Brown &
Williamson Tobacco Corp., 509 U.S. 209, 242 (1993). See also Wallace v. Bank of
Bartlett, 55 F.3d 1166, 1170 (6th Cir. 1995). Indeed, an expert opinion must be
“supported by sufficient facts to validate it in the eyes of the law.” Brooke Group, 509
U.S. at 242. Accordingly, factual support is a necessary predicate to expert opinion.
Plaintiffs’ request for a detailed description of the factual support claimed by Blue Cross
in its City of Pontiac brief is not, therefore, a request for disclosure of an expert opinion.
At most, the interrogatory requests information that may eventually serve as a factual
basis for an expert opinion. Therefore, Blue Cross should provide the facts now known
to it, but it does not need to provide the opinions its expert witnesses have yet to form
based on those facts.

Similarly, the interrogatory’s request for a detailed description of the economic
support for the MFNSs’ procompetitive effects does not call for expert opinion. Plaintiffs

seek a description only of any economic support that Blue Cross is aware of
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independently of expert opinion. For example, in its objection to the interrogatory, Blue
Cross made an opaque and conclusory assertion that, “as a matter of basic economics,” “a
seller agreeing to an MFN may offer a lower price to the buyer than the seller would have
without the MFN to avoid setting a price level that would constrain sales to anticipated
future buyers.” (Ex. 3 at3.) As another example, in the City of Pontiac brief, Blue Cross
set forth “one obvious procompetitive effect,” namely, that “MFNs help ensure that Blue
Cross receives the best reimbursement rate so that Blue Cross can serve as Michigan’s
insurer of last resort.” Def.’s Reply Br. at 4 n.5, City of Pontiac, No. 2:11-cv-10276
(Dkt. No. 153). However, Blue Cross provided neither a substantive answer to the
interrogatory actually asserting those, or any other, purported procompetitive effects, nor
a detailed description of them. Thus, to the extent that Blue Cross has knowledge of such
“economic” support independent of expert opinion, Plaintiffs are entitled to a detailed
description of that support and Blue Cross should not be shielded from answering based
on its expert-opinion objection.

D. Plaintiffs’ First Interrogatory is Not Vague

Plaintiffs’ request for a detailed description of “the extensive factual and
economic support for the MFNs’ procompetitive effects” is straightforward. Indeed, the
interrogatory uses a phrase — “extensive factual and economic support” — that Blue Cross
itself used in a brief to this Court in City of Pontiac. Further, the listed subparts are
merely specific examples of what Plaintiffs seek: any factual information of which Blue
Cross has become aware since Mr. Sorget’s testimony in August 2010. Therefore, the

Court should reject Blue Cross’s objection that the interrogatory is indefinite.

10
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E. Plaintiffs’ First Interrogatory is not Unduly Burdensome

Finally, Blue Cross’s undue burden argument should be rejected. A party that
resists a reasonable interrogatory has “a heavy burden” in demonstrating to the Court that
answering would be unduly burdensome. Tarleton v. Meharry Med. Coll., 717 F.2d
1523, 1535 (6th Cir. 1983). Moreover, “the Sixth Circuit rule has been that for any party
that contends discovery requests present an undue burden, the appropriate response is a
motion for protective order. ... The wisdom of this rule is that the party asserting an
undue burden is in the better position to explain what the undue burden is.” John B. v.
Goetz, No. 3:98-0168, 2010 U.S. Dist. LEXIS 8821, at *191 (M.D. Tenn. Jan. 28, 2010)
(citing Tarleton, 717 F.2d at 1534 n.4).

In this case, Plaintiffs” First Interrogatory is reasonably tailored to elicit the
material factual and economic support for Blue Cross’s MFNs’ procompetitive effects.
Given that Mr. Sorget, testifying as Blue Cross’s corporate representative in 2010, was
unable to identify any instance where Blue Cross’s MFN clauses had resulted in lower
rates, Blue Cross’s answer to Plaintiffs’ First Interrogatory seems unlikely to be
particularly burdensome. Blue Cross, which has not moved for a protective order, made
only conclusory claims of burden in response to the interrogatory (see Ex. 3 at 1, 4) and,
in correspondence with Plaintiffs, Blue Cross asserted that the interrogatory requires
responses relating to “at least 57 separate contractual provisions” that may contain MFNs
(see Ex. 4 at 2). Neither conclusory claims nor vague explanations satisfy Blue Cross’s

“heavy burden.”

11
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I11.  CONCLUSION

For the aforementioned reasons, the Court should grant Plaintiffs” motion to

compel Blue Cross to answer Plaintiffs’ First Interrogatory.
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CERTIFICATE OF SERVICE
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the filing to the counsel of record for all parties for civil action 2:10-cv-14155-DPH-
MKM, and | hereby certify that there are no individuals entitled to notice who are non-

ECF participants.

[s/ Ryan Danks

Trial Attorney
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United States Department of Justice
450 5th Street, N.W., Suite 4100
Washington, D.C. 20530
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KIM E. SORGET

In Re: BCBS Michigan 8/6/2010

1

1 UNITED STATES DEPARTMENT OF JUSTICE

2 Antitrust Division

3

4 IN RE: BLUE CROSS BLUE SHIELD

5 OF MICHIGAN,

6 CID NO. 26141

7 /

8

9 Friday, August 6, 2010

10

11 KIM E. SORGET,

12 a witness called 1n the above-entitled action,
13  before Jennifer L. Ward, Certified Shorthand

14 Reporter, taken at the office of Bodman LLP,

15 1901 St. Antoine Street, Suite 6th Floor at Ford
16 Field, Detroit, Michigan, beginning at 9:00 a.m.,
17 when were present:

18

19

20

21

22

Olender Reporting, Inc. (888) 445-3376 WORLDWIDE
Washington, D.C. Baltimore, MD Florida



2:10-cv-14155-DPH-MKM Doc # 100-1 Filed 12/06/11 Pg 3 of 11 PgID 2381
KIM E. SORGET

In Re: BCBS Michigan 8/6/2010
7
1 PROCEEDTINGS
2 Whereupon,
3 KIM E. SORGET,
4  having been first duly sworn, was examined and
5 testified as follows:
6 EXAMINATION BY MR. KRAMER:
7 Q. Sir, please state your name and spell your
8 last name.
9 A. Kim, K-i-m, E. middle initial, Sorget,
10 S-o0-r-g-e-t.
11 Q. Good morning, Mr. Sorget. As you just

12 learned, I"m Steve Kramer, an attorney with the

13 Antitrust Division of the United States Department of
14  Justice. We"re here today as a result of a

15 Civil Investigative Demand, Number 26141, which was

16 served on Blue Cross Blue Shield of Michigan to obtain
17 a corporate representative®s testimony concerning a

18 variety of topics outlined in attached schedule to the
19 Civil Investigative Demand.

20 Are you the corporate representative
21 designated by Blue Cross Blue Shield of Michigan in

22 response to the Civil Investigative Demand to testify

Olender Reporting, Inc. (888) 445-3376 WORLDWIDE
Washington, D.C. Baltimore, MD Florida
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KIM E. SORGET

In Re: BCBS Michigan 8/6/2010
8
1 about the subjects outlined in the schedule?
2 A. For the purposes of today, correct.
3 Q. With me today here, I think you®"ve met
4  Barry Joyce, another attorney at the Antitrust
5 Division, and John Henly, who is an economist with the
6 Antitrust Division, and then Elizabeth Lippitt, who is
7 an Assistant Attorney General with the State of
8 Michigan, who i1s here, as I understand it, by consent
9 of Blue Cross to attend the deposition, and 1 wanted to
10 introduce them on the record, and ask are you
11 represented by counsel here today?
12 A. Yes, | am.
13 Q. I got that impression.
14 MR. KRAMER: Will counsel please
15 introduce herself or himself, please, on the record for
16 the court reporter?
17 MS. SINGER: [I"m Toby Singer with
18 Jones Day representing Blue Cross Blue Shield of
19 Michigan. To my left is Bevin Newman of Jones Day. To
20 Bevin®s left i1s Laurine, L-a-u-r-i-n-e, Parmely, P iIn
21 Paul, a-r-m-e-I-y, in-house counsel Blue Cross
22 Blue Shield of Michigan, and to Laurine®s left is
Olender Reporting, Inc. (888) 445-3376 WORLDWIDE

Washington, D.C. Baltimore, MD Florida
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KIM E. SORGET

In Re: BCBS Michigan 8/6/2010

10

1 A. I believe | received a copy of it.

2 BCBS EXHIBIT 1

3 Civil Investigative Demand 26141

4 WAS MARKED BY THE REPORTER

5 FOR IDENTIFICATION

6 BY MR. KRAMER:

7 Q. I"m going to pass you a document that"s been

8 marked as Blue Cross Blue Shield Exhibit 1 and ask if

9 you"ve seen that document before, sir? And 1 would

=
(@)

note that 1t"s a three-page document with the second
11 page printed on the reverse side of the first page,
12 along with the schedule attached as a third page, and
13 just ask you to familiarize yourself with i1t.

14 A. I"m familiar with 1t.

15 Q. Have you reviewed a copy of Exhibit 1

16 previously, sir?

17 A. Several days ago.

18 Q. Have you discussed with counsel your rights
19 and obligations in this deposition today?

20 A. Yes.

21 Q. Have you reviewed, with counsel or by

22  yourself, 15 USC © 1505, which is on the reverse side

Olender Reporting, Inc. (888) 445-3376 WORLDWIDE
Washington, D.C. Baltimore, MD Florida
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KIM E. SORGET

In Re: BCBS Michigan 8/6/2010

11

1 of the first page of Exhibit 17

2 A I have reviewed i1t again.

3 Q. And do you understand that you are

4  testifying under oath and any testimony that you give

5 here today will be truthful?

6 A. It will be truthful.

7 Q. Do you understand that i1f you testify with

8 the intent to avoid, evade, prevent or obstruct

9 compliance, in whole or in part, with the Civil

10 Investigative Demand that i1s embodied in Exhibit 1 and

11  willfully give false testimony you may be subject to

12 criminal prosecution?

13 A. I guess i1If that"s the law, yes.

14 Q.- And do you understand that?

15 A Yes.

16 Q.- You"re entitled to be advised by counsel

17 during this proceeding, and at your request or upon

18 request of counsel you may consult with them in

19 confidence i1f you wish about any question | ask. Do

20 you understand that?

21 A Yes.

22 Q.- Let me run over a few additional quick

Olender Reporting, Inc. (888) 445-3376 WORLDWIDE

Washington, D.C. Baltimore, MD Florida
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KIM E. SORGET
In Re: BCBS Michigan 8/6/2010

12

ground rules and we"ll start asking the questions for
answers that go to the substance of why we"re here.
Please allow me to finish each question before you

provide your answer, and 11l try to let you answer the

1

2

3

4

5 question unless you"re going way beyond where 1 intend
6 to go with the question before I ask the next question,
7 so let"s try not to interrupt each other.

8 Please remember to answer each

9 question verbally rather than with nods of the head or
10 gestures, as they“"re not going to show up as testimony
11 on the transcript. |If you do not understand a

12 question, please let me know and I will try to clarify
13 it.

14 IT you do not hear a question,

15 please ask me to repeat it, and as | said before, if
16 you need a break please do not hesitate to ask. Do you
17 have any question about any of those points, sir?

18 A. No.

19 Q. Is there anything that you believe will make
20 it difficult for you to answer questions truthfully and
21 completely today?

22 A. Not to my knowledge.

Olender Reporting, Inc. (888) 445-3376 WORLDWIDE
Washington, D.C. Baltimore, MD Florida
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KIM E. SORGET

In Re: BCBS Michigan 8/6/2010

15

1 Q. To your knowledge were those documents

2 produced to the Department of Justice?

3 A. My understanding is these documents were all

4 part of the discovery process.

5 Q. What iIs your present position with

6 Blue Cross Blue Shield?

7 A. I*"m the vice president of provider

8 contracting and network administration.

9 Q. And how long have you been in that position

10 approximately?

11 A. Approximately six years from the provider
12 contracting standpoint.

13 Q. And has there been a different tenure with
14 respect to network administration?

15 A. There®s been a number of minimal

16 organizational changes that have caused me to weave 1In
17 and out of that aspect of it over the past few years,
18 but I currently have responsibility for i1t today.

19 Q. Approximately how long, going back from

20 today, have you had responsibility --

21 A. Actually, 1 think I"ve --
22 Q. -- for that?
Olender Reporting, Inc. (888) 445-3376 WORLDWIDE

Washington, D.C. Baltimore, MD Florida
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KIM E. SORGET

In Re: BCBS Michigan 8/6/2010
16

1 A. I"ve had that probably slightly longer than
2  the actual contracting with hospitals.

3 Q. Briefly, please outline your

4 responsibilities In your position as a vice president

5 of provider contracting and network administration, and
6 perhaps 1t will be useful to break up that description
7 within those two areas, please.

8 A. I have principal responsibilities for

9 hospital contracting, 1 have two direct subordinates

10 who do that for what 1 would call our Blue Cross

11 business, which would consist of our indemnity plan and
12 our PPO, provider organization plan networks. They

13 have responsibilities for various functions iIn terms of
14 hospital settlement activities as well, administration
15 of financial matters between Blue Cross and hospitals,
16 so those two individuals report to me.

17 We also have responsibility in terms
18 of developing some of our quality pay for performance
19 initiatives that we have with various programs, and
20 then a third direct report is responsible for the
21 contracting of our Medicare advantage PPO product, and
22 that individual recently we®ve assigned to be

Olender Reporting, Inc. (888) 445-3376 WORLDWIDE

Washington, D.C. Baltimore, MD Florida
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KIM E. SORGET
In Re: BCBS Michigan 8/6/2010

17

responsible in addition to that function to have
accountability for the rural hospital contracting of
the commercial product or the Blue Cross Blue Shield
product networks.

Q. And would the rural hospital contracting be
the so-called Peer Group 5 hospitals?

A. Yes.

Q. Let"s follow up on some of the points you

© 00 N o g A~ wWw N P

made. Who are the direct subordinates that report to

=
(@)

you regarding hospital contracting? As | understood
11 it, two of them 1 think?

12 A. Basically all three, but two of them have
13 more of a focus in terms of dealing with non-rural
14 hospitals, and one has a focus of dealing with the
15 Medicare PPO network contracting as well as the rural
16 hospitals.

17 Q. I see. And who are the individuals that
18 focus on the indemnity and PPO contracting for

19 non-rural hospitals?

20 A That would be Douglas Darland and Gerald
21 Noxon.

22 Q. Who was the other person involved with

Olender Reporting, Inc. (888) 445-3376 WORLDWIDE
Washington, D.C. Baltimore, MD Florida
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KIM E. SORGET

In Re: BCBS Michigan 8/6/2010
63
1 A. That would be the case.
2 Q. And 1 take it the hospital would generally
3 need time to work out a strategy involving another
4 payer in that situation where i1t would be attempting to
5 raise the rates of that payer?
6 A. I can"t say that.
7 Q. Well, you"re not aware, as | understand it,
8 of any case where Blue Cross has obtained lower rates
9 as a result of a most favorite discount clause,
10 correct?
11 A. I can"t say i1t has happened or hasn"t
12 happened.
13 Q. So you"re not aware of i1t, correct?
14 A. Correct.
15 Q. Thank you. Does Blue Cross use any type of
16 most favored discount clause in contracts with any
17 providers other than hospitals?
18 A. That®"s a very broad question.
19 Q. And your answer is?
20 A. What are you speaking of? Contracts with
21  whom?
22 Q. You"ve mentioned peripheral or ancillary
Olender Reporting, Inc. (888) 445-3376 WORLDWIDE

Washington, D.C. Baltimore, MD Florida
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF MICHIGAN

UNITED STATES OF AMERICA )
and the STATE OF MICHIGAN, )
)
Plaintiffs, ) Civil Action No:
v. ) 2:10-cv-1455-DPH-MKM
)
BLUE CROSS BLUE SHIELD OF ) Hon. Denise Page Hood
MICHIGAN, a Michigan nonprofit ) Mag. Judge Mona K. Majzoub
healthcare corporation, )
)
Defendant. )

PLAINTIFFS FIRST INTERROGATORY TO DEFENDANT
BLUE CROSS BLUE SHIELD OF MICHIGAN

Pursuant to Fed. R. Civ. P. 33 and the Local Rules of the United States
District Court for the Eastern District of Michigan, Plaintiffs the United
States of America and State of Michigan (“Plaintiffs”) serve this First
Interrogatory to Defendant Blue Cross Blue Shield of Michigan (“Blue
Cross”). Pursuant to Fed. R. Civ. P. 6, 26, and 33, Plaintiffs request that
Blue Cross answer the following Interrogatory fully in writing, under oath,

within 33 days of the date of service.
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INTERROGATORY

1. Describe in detail “the extensive factual and economic support for
[Blue Cross’] MFNSs’ procompetitive effects” (Defendant Blue Cross Blue
Shield of Michigan’s Reply Brief in Support of its Motion to Dismiss the City
of Pontiac’s Complaint at 4 n.5, City of Pontiac v. Blue Cross Blue Shield of
Michigan, et al., No. 2:11-cv-10276 (E.D. Mich. filed Aug. 22, 2011) (Dkt.
# 153)), including, without limitation, separately for each subpart,

identification of:

(a) each and every hospital provider agreement in which a Blue
Cross MFN provision has contributed, to any extent, to Blue Cross paying
lower hospital reimbursement rates to (or obtaining greater discounts from)
any Michigan hospital than it would have paid or obtained without the MFN

provision; and

(b) each and every hospital provider agreement in which a Blue
Cross MFN provision has contributed, to any extent, to Blue Cross paying
lower hospital reimbursement rates to any Michigan hospital, relative to the
rates Blue Cross had been paying to the hospital before the hospital lowered

its rates.
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DEFINITIONS

1. The term “Blue Cross” means defendant Blue Cross Blue Shield of
Michigan, its parents, predecessors, divisions, subsidiaries, affiliates,

partnerships and joint ventures (including without limitation Blue Care

Network).

2. The term “any” means any and all.

3. The term “identification,” when used in reference to a Blue Cross
hospital provider agreement, means identification of the agreement
containing the MFN provision, the hospital or hospital group that is a party

to the agreement, and the date of the agreement.

4. The terms “MFNs” and “MFN provisions” mean the MFN provisions
(including both “equal-to MFNs” and “MFN-pluses” challenged in this action),
and any similar provisions in provider contracts between Blue Cross and

hospitals in Michigan.
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Dated: August 26, 2011

FOR PLAINTIFF
THE UNITED STATES OF AMERICA

/s Ryan Danks

Trial Attorney

Litigation I Section

Antitrust Division

United States Department of Justice
450 5th Street NW, Suite 4100
Washington, DC 20530

(202) 305-0128
Ryan.Danks@usdoj.gov

FOR PLAINTIFF STATE OF MICHIGAN

s/ with the consent of M. Elizabeth Lippitt
M. Elizabeth Lippitt (P-70373)

Assistant Attorney General

G. Mennen Williams Building, 6th Floor
525 W. Ottawa Street

Lansing, Michigan 48933

(517) 373-1160

LippittE@michigan.gov
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CERTIFICATE OF SERVICE
I certify that on the 26th of August 2011, I caused the foregoing

PLAINTIFFS’ FIRST INTERROGATORY TO DEEFENDANT BLUE CROSS
BLUE SHIELD OF MICHIGAN be delivered via electronic mail to the
following:

D. Bruce Hoffman

Todd M. Stenerson

Ashley Cummings

Jonathan Lasken

Hunton & Williams LLP

2200 Pennsylvania Avenue, N.W.

Washington, DC 20037

Attorneys for Defendant Blue Cross Blue Shield of Michigan

/s Ryan Danks
Ryan Danks
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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF MICHIGAN

UNITED STATES OF AMERICA
and the STATE OF MICHIGAN,

Plaintiffs,
Civil Action No. 10-cv-14155-DPH-MKM
V. Hon. Denise Page Hood
Hon. Mona K. Majzoub

BLUE CROSS BLUE SHIELD OF
MICHIGAN, a Michigan nonprofit
healthcare corporation,

Defendant.

DEFENDANT BLUE CROSS BLUE SHIELD OF MICHIGAN’S
OBJECTIONS AND RESPONSE TO PLAINTIFFS’ FIRST INTERROGATORY

Joseph A. Fink (P13428)

Thomas G. McNeill (P36895)
DICKINSON WRIGHT PLLC

500 Woodward Avenue, Suite 4000
Detroit, Michigan 48226
313-223-3500
jfink@dickinsonwright.com

Todd M. Stenerson (P51953)

D. Bruce Hoffman (Adm. E.D. MI, DC Bar 495385)
Neil K. Gilman (Adm. E.D. MI, DC Bar 449226)
Marty Steinberg (E.D. MI Admission pending; DC
Bar 996403)

David A. Higbee (Adm. E.D. MI; DC Bar 500605)
HUNTON & WILLIAMS LLP

2200 Pennsylvania Ave., NW

Washington, DC 20037

202-955-1500

tstenerson@hunton.com

Robert A. Phillips (P58496)

BLUE CROSS BLUE SHIELD OF MICHIGAN
600 Lafayette East, MC 1925

Detroit, MI 48226

313-225-0536

rphillips@bcbsm.com
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BLUE CROSS BLUE SHIELD OF MICHIGAN’S OBJECTIONS
AND RESPONSE TO PLAINTIFFS’ FIRST INTERROGATORY

Pursuant to Rule 33 of the Federal Rules of Civil Procedure and the Local Rules of the
United States District Court for the Eastern District of Michigan, Defendant Blue Cross Blue

Shield of Michigan (“Blue Cross™) objects and responds to Plaintiffs’ First Interrogatory.

INTERROGATORY NO. 1:

Describe in detail “the extensive factual and economic support for [Blue Cross’] MFNs’
procompetitive effects” (Defendant Blue Cross Blue Shield of Michigan’s Reply Brief in
Support of its Motion to Dismiss the City of Pontiac’s Complaint at 4 n.5, City of Pontiac v. Blue
Cross Blue Shield of Michigan, et al., No. 2:11-cv-10276 (E.D. Mich. filed Aug. 22, 2011) (Dkt.
#153)), including, without limitation, separately for each subpart, identification of:

(a) each and every hospital provider agreement in which a Blue Cross MFN provision
has contributed, to any extent, to Blue Cross paying lower hospital reimbursement
rates to (or obtaining greater discounts from) any Michigan hospital than it would
have paid or obtained without the MFN provision; and

(b) each and every hospital provider agreement in which a Blue Cross MFN provision
has contributed, to any extent, to Blue Cross paying lower hospital reimbursement
rates to any Michigan hospital, relative to the rates Blue Cross had been paying to
the hospital before the hospital lowered its rates.

RESPONSE TO INTERROGATORY NO. 1:

Blue Cross objects to Interrogatory No. 1 as violating Federal Rule of Civil Procedure
33(a)(1). Plaintiffs’ Complaint alleges at least 34 separate antitrust cases, which span 17
geographic markets and two product markets, and alleges at least 70 contracts containing MFNs
within those various markets. The Interrogatory requests, for each of its two subparts, that Blue
Cross “describe in detail” extensive factual information and analysis concerning “each and
every” one of at least 70 alleged contracts with MFN provisions in those 34 separate markets.
For these reasons, Blue Cross further objects to Interrogatory No. 1 on the grounds that it is
overly broad and unduly burdensome.

Blue Cross further objects to Interrogatory No. 1 on the grounds that Blue Cross cannot

formulate a response because the interrogatory mischaracterizes the language from Blue Cross’s

S1-
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motion to dismiss reply brief in City of Pontiac, and that mischaracterization forms the predicate
for the Interrogatory. As such, the Interrogatory is inaccurate, overly broad, vague and
ambiguous. The full quote from Blue Cross’s City of Pontiac brief, from which Interrogatory
No. 1 is selectively excised, reads as follows:

Pontiac repeatedly asserts that some inference should be drawn from Blue
Cross’s purported failure to identify procompetitive benefits from the
MFNs. (See, e.g., Pontiac Resp., Dkt. 152 at 9, n. 5.) Of course, this is
only relevant in a rule of reason case. And, this assertion is both unfair
and untrue. It is unfair because this is a motion to dismiss, and Blue Cross
is constrained, for now, from introducing the extensive factual and
economic support for the MFNs’ procompetitive effects. It is untrue
because at least one obvious procompetitive effect is apparent from the
state statutory and regulatory scheme: MFNs help ensure that Blue
Cross receives the best reimbursement rate so that Blue Cross can serve as
Michigan’s insurer of last resort. Blue Cross Blue Shield of Mich. v.
Milliken, No. 81-26748 at 9 523, 525 (Mich. Nov. 1, 1982) (Findings of
Fact) (attached to Blue Cross’s Mot. to Dismiss, Dkt. 145, at Appendix 2).
As the Milliken court explained, “[The hospital differential] is justified in
part by the fact that the Blue plans extend coverage to segments of society
that commercial insurance companies do not wish to underwrite.” Id.
525. Indeed, Pontiac concedes that Blue Cross’s ability to obtain lower
prices from providers is central to Michigan’s legislative scheme.
(Pontiac Resp., Dkt. 152 at 3-4.)!

The point made in the reply brief was that it was premature for the City of Pontiac to argue that
inferences should be drawn against Blue Cross because Blue Cross’s motion to dismiss did not
introduce evidence demonstrating that MFNs can and do provide procompetitive benefits.
Obviously, attempting to introduce evidence in support of a motion to dismiss under Fed. R. Civ.
P. 12(b)(6) would have been procedurally improper. Neither could Blue Cross reasonably be
expected to carry any such burden at the outset of the case — particularly where, as here, the

burden of proof to show anticompetitive effects rests on Plaintiffs. Indeed, without that

! Defendant Blue Cross Blue Shield of Michigan’s Reply Brief in Support of its Motion
to Dismiss the City of Pontiac’s Complaint at 4 n.5, City of Pontiac v. Blue Cross Blue Shield of
Michigan, et al., No. 2:11-cv-10276 (E.D. Mich. filed Aug. 22, 2011) (Dkt. #153).
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threshold showing by Plaintiffs, the law does not require Blue Cross to provide any evidence of
procompetitive benefit.

Nor was Blue Cross’s argument in the City of Pontiac reply brief intended to suggest that
Blue Cross — before any discovery — has identified all procompetitive benefits of the subject
MFNs. For example, it would have been premature then, as it is now, to do so. Determining
such things could, among other things, require specific information concerning each hospital’s
negotiation strategies and tactics, each hospital’s internal decision-making processes, and at what
point in the negotiations each hospital decided that it would not or could not negotiate lower
reimbursement rates (or increase discounts). Blue Cross lacks access to such information at this
early stage of discovery. Nevertheless, it is possible, as a matter of basic economics, that what
Interrogatory No. 1(a) suggests would be true for all of the MFNs: a seller agreeing to an MFN
may offer a lower price to the buyer than the seller would have without the MFN to avoid setting
a price level that would constrain sales to anticipated future buyers.

For the reasons stated in the preceding two paragraphs, Blue Cross further objects to
Interrogatory No. 1 as a premature contention interrogatory.

Blue Cross further objects to Interrogatory No. 1 as mischaracterizing applicable law to
the extent that the interrogatory assumes the only procompetitive benefit of an MFN is when the
seller agreeing to an MFN unilaterally chooses to charge the buyer less than the seller otherwise
would have charged that buyer. Any such assumption would impose a modified per se rule of
liability under which, in any instance in which a seller with an MFN chose not to reduce the
price charged to the buyer with the MFN, the MFN would have no “procompetitive benefit.”
And in any event, as Plaintiffs have conceded, MFNs are evaluated under the full rule of reason,
not any per se rule or other truncated analysis, because MFNs have long been recognized for

their potential procompetitive benefits. See, e.g., Blue Cross & Blue Shield of Wis. v. Marshfield

-3-
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Clinic, 65 F.3d 1406, 1415 (7th Cir. 1995) (Posner, J.) (““Most favored nations’ clauses are
standard devices by which buyers try to bargain for low prices, by getting the seller to agree to
treat them as favorably as any of their other customers. ...[It] is the sort of conduct that the
antitrust laws seek to encourage.”); Kitsap Physicans Serv. v. Wash. Dental Serv., 671 F. Supp.
1267, 1269 (W.D. Wash. 1987) (“The nondiscrimination clause, far from being a price control
measure, provides insurance companies with protection from (1) being overcharged by dentists,
and (2) in the long term, being priced out of the highly competitive dental insurance market.”).
Moreover, Michigan courts that have evaluated Blue Cross’s conduct under Michigan’s
regulatory scheme have identified procompetitive benefits of Blue Cross’s MFNs and the effects
of those MFNSs. See, e.g., Blue Cross Blue Shield of Mich. v. Milliken, No. 81-26748 at 4 523,
525 (Mich. Nov. 1, 1982) (Findings of Fact) (attached to Blue Cross’s Mot. to Dismiss, Dkt. 145,
at Appendix 2); Blue Cross Blue Shield of Mich. v. Mich. Assoc. of Psychotherapy Clinics, et al.,
1980 WL 1848, at *2-3 (E.D. Mich. 1980).

Blue Cross further objects to Interrogatory No. 1 because it requests documents prepared
in anticipation of litigation that convey attorneys’ mental impressions, conclusions, opinions and
legal theories concerning the application of the law to the facts at issue in this matter — all of
which are protected by the work-product doctrine.

Blue Cross further objects to Interrogatory No. 1 to the extent it prematurely seeks
information relating to the anticipated testimony of Blue Cross’s expert witnesses.

Blue Cross objects to Definition No. 1 to Interrogatory No. 1 on the grounds that
Plaintiffs’ definition of the term “Blue Cross” is overbroad, unduly burdensome, and not
reasonably calculated to lead to the discovery of admissible evidence. Blue Cross will respond

on its own behalf, not on behalf of its affiliates or subsidiaries.
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Blue Cross objects to Definition No. 4 to Interrogatory No. 1 on the grounds that
Plaintiffs’ definitions of the terms “MFNs” and “MFN provisions” are vague and ambiguous.
Moreover, the term “MFN-pluses” is misleading, inaccurate and argumentative. Blue Cross
understands the term “MFN” to refer to the most-favored-nation provisions included in some
contracts between Blue Cross and certain Michigan hospitals, which provisions are the subject of
this litigation, but to date Plaintiffs have not specifically identified each contract provision they
believe to be at issue.

Blue Cross objects to Interrogatory No. 1(b) as vague and ambiguous because the phrase
“Blue Cross paying lower hospital reimbursement rates . . . relative to the rates Blue Cross had
been paying to the hospital before the hospital lowered its rates” is tautological and
incomprehensible.

Subject to and without waiving these objections or any additional objections stated
below, the attorney-client privilege, the work-product doctrine or any other privilege, Blue Cross
will engage in good faith discussions with Plaintiffs to clarify and narrow Interrogatory No. 1.
Blue Cross’s investigation and discovery is ongoing, and Blue Cross reserves the right to modify
and supplement these objections and its response, and to present in any proceeding and at trial

any documents and information obtained during discovery and preparation for trial.

/s/ Todd M. Stenerson

Todd M. Stenerson (P51953)
Hunton & Williams LLP
2200 Pennsylvania Ave., NW
Washington, DC 20037
Phone: 202-955-1500

Fax: 202-778-7436
tstenerson@hunton.com
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CERTIFICATE OF SERVICE

I hereby certify that on September 29, 2011, I served the foregoing Defendant Blue Cross
Blue Shield of Michigan’s Objections and Response to Plaintiffs’ First Interrogatory via
electronic mail on:

Amy R. Fitzpatrick

Trial Attorney

United States Department of Justice
Antitrust Division

450 Fifth Street N.W., Suite 4100
Washington D.C. 20001

Telephone: (202) 353-4209

E-mail: amy.fitzpatrick@usdoj.gov

Attorneys for Plaintiff United States of America

M. Elizabeth Lippitt

Corporate Oversight Division

Michigan Department of Attorney General
G. Mennen Williams Building, 6th Floor
525 W. Ottawa Street

Lansing, Michigan 48933

Telephone: (517) 373-1160

E-mail: LippittE@michigan.gov

Attorney for Plaintiff State of Michigan

/s/ Todd M. Stenerson

Todd M. Stenerson (P51953)
Hunton & Williams LLP
2200 Pennsylvania Ave., NW
Washington, DC 20037
Phone: 202-955-1500

Fax: 202-778-7436
tstenerson@hunton.com
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HUNTON & WILLIAMS LLP
600 PEACHTREE STREET, N.E.
WII-‘I-‘IAMS : ‘ ATLANTA, GEORGIA 30308

TEL 202955« 1500
FAX 202778 +2201

ASHLEY CUMMINGS
DIRECT DIAL: 404 « 888 « 4223
EMAIL: acummings @hunton.com

November 10, 2011 FILE NO: 77535.02

Via Email

Amy Fitzpatrick, Esq.

United States Department of Justice
Antitrust Division, Litigation I Section
Liberty Square Building

450 Fifth Street, NW

Suite 4100

Washington, DC 20530

United States v. Blue Cross Blue Shield of Michigan
E.D. Mich., Case No. 2:10-14155
Dear Amy:

This letter responds to your letter dated November 8, 2011 concerning our discussions
regarding Plaintiffs’ First Interrogatory, in which the Department has attempted — without
success — to clarify what that interrogatory actually seeks. In fact, what that interrogatory
seeks has proven to be a moving target.

Our conversation on October 14 did not, in fact, clarify for us what information
Plaintiffs” First Interrogatory seeks, other than what is reasonably interpreted to be attorney
work product and premature expert discovery. For that reason, we raised the issue again in
our conversation on October 20. Following that conversation, we understood the Department
to say that the interrogatory poses the following questions:

1. For each hospital provider agreement:

(a) If the hospital reimbursement rates increased less than anticipated, does
Blue Cross attribute that to an MFN provision? If so, why?

(b) If the hospital reimbursement rates decreased, does Blue Cross attribute
that to an MFN provision? If so, why?

As we explained on October 20, any response to those questions- necessarily seeks a
significant amount of information that is not within Blue Cross’s knowledge; rather, whether

ATLANTA AUSTIN BANGKOK BEIING BRUSSELS CHARLOTTE DALLAS HOUSTON LONDON LOS ANGELES
McLEAN MIAMI NEW YORK NORFOLK RALEIGH RICHMOND SAN FRANCISCO TOKYO WASHINGTON
www.hunton.com
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a reimbursement rate increased or decreased and why is information that is largely
information that may be obtained from the hospitals and commercial insurers who contract
with the hospitals. Nonetheless, we hoped that we could craft a response — as you say, with
“whatever caveats” are “necessary.”

In our conversation on November 3, 2011, however, the Department indicated that
Plaintiffs’ First Interrogatory is much broader than the questions previously identified — i.e.,
the questions above are just “one example” of what might constitute a procompetitive effect -
of an MFN provision. Notably, our conversation on November 3 took place one day after the
first hospital deposition in this case. Now it appears that the Department expects Blue Cross
to identify all procompetitive effects, and then identify each fact that would support each such
effect. The Department is asking Blue Cross to do this with respect to at least 57 separate
contractual provisions. See United States’ Response to Blue Cross’s Interrogatory No. 12.
With this change in position, it is the Department that “reverted” to its original stance.

Even though the Department has “repeatedly” disclaimed any effort to seek expert
testimony, the fact remains — as we have repeatedly explained — that the interrogatory is a
premature contention interrogatory that seeks Blue Cross to set forth the entirety of its
defense, including the disclosure of both attorney work product and expert opinion, regarding
what constitutes a procompetitive effect and why. This is because, before providing the facts
you are requesting, Blue Cross would be required to identify for you its legal theories as to
what constitutes a procompetitive effect or its experts’ conclusions (which are not due for
another 12 months under the Scheduling Order) as to the procompetitive effects that flow
from the contractual provisions at issue in this case. See Fed. R. Civ. P. 33(a)(2) (with
premature contention interrogatories “the court may order that the interrogatory need not be
answered until designated discovery is complete”); Fischer & Porter Co. v. Tolson, 143
F.R.D. 93, 95 (E.D. Pa. 1992) (stating that “[t]he interests of judicial economy and efficiency
for the litigants dictate that “contention interrogatories are more appropriate after a substantial
amount of discovery has been conducted”). This request is particularly improper in a rule of
reason case that may involve market-wide analysis that cannot be completed before fact
discovery is closed. ‘

The problems with Plaintiffs’ First Interrogatory are exacerbated by the indefinite
nature of the request. Indeed, during our conversations the Department has been unable to
explain coherently what exactly it is seeking from this interrogatory — other than the whole
of Blue Cross’s legal strategy and economic conclusions.
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Further, by analogizing its interrogatory to Blue Cross’s Interrogatory No. 7, the
Department forgets its place. It is the plaintiff in this case. It collected and reviewed third-
party discovery, either through the CID process or informally, to which Blue Cross had no
access. And although the Department has since produced documents collected from third-
parties in the CID process, it continues its refusal to respond to Blue Cross Interrogatory Nos.
1 and 2 which seek facts learned through pre-complaint witness interviews.

Purportedly based on this information, the Department filed its Complaint. An
antitrust complaint is both required to contain the theories of harm to markets (i.e.,
anticompetitive effects) and the facts that support those theories. If the complaint does not
accurately represent the plaintiff’s theories, the plaintiff has a duty to amend its complaint.
Thus, the Complaint in this case contains the allegations that Plaintiffs must prove. Anything
less would constitute trial by ambush, and plaintiffs can be assured that Blue Cross will
immediately move to dismiss if plaintiffs attempt to prove a case that they have not pled.

By contrast, Blue Cross is a defendant and, as such, it has no obligation at this
Jjuncture to set forth the legal theories and analysis it is developing to support its defense. It
said all that is required when it answered the Complaint by stating that its MFNs are
procompetitive. If, however, you would like to see examples of procompetitive effects you
might look to the Three Rivers and Allegan depositions, both of which starkly illustrate why
this case is completely unfounded. These depositions simply highlight why it would be
misleading and premature to expect Blue Cross to answer these interrogatories without prior
access to hospitals and other testimony and evidence. As the Department has repeatedly
recognized, the use of MFN clauses is only potentially improper after an extensive, market-
by-market, clause-by-clause analysis. If the Department is seeking theories about why a firm
might use MFNSs, as probably the world’s most prevalent user of MEN clauses, we’d expect
the federal government to have an abundance of such information at its disposal.

Further to the point, Blue Cross Interrogatory No. 7 was designed to determine the
material facts — those facts beyond the simple existence of MFNs in some hospital contract
— the Department had to support its complaint, which in Blue Cross’s opinion is rife
with misleading and grossly incomplete allegations. Indeed, Blue Cross still cannot
understand how the Department could possibly have a factual basis for the markets it has
pled. And, so far, both deponents have soundly rejected the Complaint’s market boundaries
despite repeated attempts by the Department to elicit support. Worse, Three Rivers’ CFO
testified that, in July 2010 — long before the Complaint was filed — the Department was in
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possession of factual information completely contradicting the very markets pled. The
Department had access to similar information contradicting the market theory from Allegan
hospital before Plaintiffs filed the Complaint.

As these depositions have shown, the pertinent factual information relating to whether
the MFNs had procompetitive or potentially anticompetitive effects is in the hands of third
parties and, apparently, the Department. Thus, Plaintiffs were able to provide a response,
albeit one lacking any depth, to Blue Cross Interrogatory No. 7.

While we invite you to try again if you like to craft a proper interrogatory that can be
answered at this stage of the litigation, we do not believe that Plaintiffs’ First Interrogatory is
properly tailored to pose questions that can or should be answered now. We are, however,
open to discussing when answers to contention interrogatories can be answered by the parties
in this case in a manner that provides the necessary and required information, but yet does not
unfairly prejudice the responding party by forcing a premature and incomplete response.
Unfortunately, we believe the Department’s current interrogatory is attempting to do just that.

Sincerely,

Ashley Cummings

cc: M. Elizabeth Lippett, Esq.
Todd M. Stenerson, Esq.
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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF MICHIGAN

UNITED STATES OF AMERICA
and the STATE OF MICHIGAN,

Plaintiffs,

Civil Action No. 10-cv-14155-DPH-MKM
V. Hon. Denise Page Hood
Hon. Mona K. Majzoub

BLUE CROSS BLUE SHIELD OF
MICHIGAN, a Michigan nonprofit
healthcare corporation,

Defendant.

DEFENDANT BLUE CROSS BLUE SHIELD OF MICHIGAN’S FIRST
INTERROGATORIES TO PLAINTIFF THE UNITED STATES OF AMERICA

Joseph A. Fink (P13428)

Thomas G. McNeill (P36895)
DICKINSON WRIGHT PLLC

500 Woodward Avenue, Suite 4000
Detroit, Michigan 48226
313-223-3500
jfink@dickinsonwright.com

Todd M. Stenerson (P51953)

D. Bruce Hoffman (Adm. E.D. MI,
DC Bar 495385)

Neil K. Gilman (Adm. E.D. MI,

DC Bar 449226)

Marty Steinberg (E.D. MI Admission
pending; DC Bar 996403)

David A. Higbee (Adm. E.D. MI; DC Bar
500605)

HUNTON & WILLIAMS LLP

2200 Pennsylvania Avenue, NW
Washington, DC 20037
202-955-1500
tstenerson@hunton.com

Robert A. Phillips (P58496)

BLUE CROSS BLUE SHIELD OF
MICHIGAN

600 Lafayette East, MC 1925
Detroit, MI 48226

313-225-0536
rphillips@bcbsm.com
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Defendant Blue Cross Blue Shield of Michigan (‘Blue Cross”), by counsel, pursuant to
Federal Rules of Civil Procedure 26 and 33, submits these First Interrogatories to Plaintiff the
United States of America (or “DOJ”). Plaintiff is to provide answers to these Interrogatories,
sworn to under oath, within 30 days after service of these Interrogatories.

DEFINITIONS AND INSTRUCTIONS

1. “Geographic Areas” means the following areas alleged by Plaintiffs to constitute
relevant geographic markets: Western and Central Upper Peninsula; Lansing Metropolitan
Statistical Area (MSA); Alpena Area; Traverse City Micropolitan Statistical Area; “Thumb”
area; Detroit MSA; Flint MSA; Kalamazoo MSA; Saginaw MSA; Alma Micropolitan Statistical
Area; Midland Micropolitan Statistical Area; Grand Rapids MSA; Allegan County; Iosco
County; Montcalm County; Osceola County; and St. Joseph County. See Compl. 9 28.

2. Where an individual Interrogatory requires an answer relating to more than one
event, person or Geographic Area, each part of the answer should be set forth with identification
of each such event, person or Geographic Area to which it relates.

3. Should you contend that any particular Interrogatory is beyond the scope of
permissible discovery, specify in detail each and every ground, including claims of privilege, on
which such contention rests. Provide sufficient details to permit the court to decide the validity
of your objection.

4. With respect to any definition set forth above or any other word used herein
(collectively, “Term”) that you believe to be vague or ambiguous, please identify the allegedly
vague or ambiguous Term, set forth your understanding of the meaning of that Term, and answer
the Interrogatory in accordance with your understanding.

5. Unless otherwise indicated, these Interrogatories cover the period commencing on

January 1, 2004 to the date Plaintiffs filed their Complaint, October 18, 2010.
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6. Where an Interrogatory asks you to identify a person, state the person’s full name,
telephone number(s), present or last known home and business address, and present or last
known occupation and business affiliation. For any Interrogatory that asks you to identify an
entity, state the entity’s name, telephone number(s), and present or last known business address.

7. As part of your answer to each Interrogatory propounded herein, identify the
person or persons who provided any information that you relied upon in forming your answer.

8. If you do not have the information sought by a particular Interrogatory, state in
writing that you do not have the requested information.

0. All discovery requests are deemed to be continuing requests to the fullest extent
contemplated by Fed. R. Civ. P. 26(e). If additional information becomes known regarding any
Interrogatory, you are to furnish a supplemental response.

INTERROGATORIES

1. For each individual or entity interviewed by the DOJ pursuant to its CID
investigation of Blue Cross related to this matter, identify in detail all facts known to these
individuals and entities that are relevant to Plaintiffs’ claims against Blue Cross.

Answer:

2. For each individual or entity that provided information in any investigation of
Blue Cross’s proposed acquisition of Physicians Health Plan of Michigan, identify in detail all
facts known to these individuals and entities that are relevant to Plaintiffs’ claims against Blue
Cross.

Answer:
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3. Based on information or knowledge presently available to you, for each of the
alleged Geographic Areas, describe in full and complete detail the factual basis for and the
methodology supporting your allegation that it constitutes a relevant geographic market, and
identify the source of the facts supporting each allegation.

Answer:

4. Based on information or knowledge presently available to you, identify separately
for each Geographic Area a list of the insurance companies competing within that Geographic
Area and the products and services offered by each such insurance company in that Geographic
Area.

Answer:

5. Based on information or knowledge presently available to you, identify separately
for each Geographic Area Blue Cross’s market share in the commercial group health insurance
market and in the commercial individual health insurance market.

Answer:

6. Based on information or knowledge presently available to you, specifically
identify (by hospital, location and service) each and every hospital service for which you allege
Blue Cross overpaid, the amount of the overpayment, and the price that the service would have
cost each non-Blue Cross insurer but-for Blue Cross’s use of MFNs in its contract with that
hospital or with hospitals in each Geographic Area.

Answer:



2:10-cv-14155-DPH-MKM Doc # 100-5 Filed 12/06/11 Pg6of8 PglID 2414

7. Based on information or knowledge presently available to you, identify separately
for each Geographic Area the factual basis for your allegation that Blue Cross’s use of MFNs in
its contracts with hospitals had anticompetitive effects, including but not limited to the identity
of any alleged competitors that were deterred from entry, foreclosed (i.e., unable to enter or
forced to exit), or otherwise unable to compete in that Geographic Area.

Answer:

8. Based on information or knowledge presently available to you, for each insurance
company identified in your response to Interrogatory No. 4, describe the exact effects of Blue
Cross’s MFNs on that particular insurance company within each alleged Geographic Area.

Answer:

9. List in detail all potential procompetitive benefits of MFNs of any sort, including
but not limited to the procompetitive benefits that underlie the assertion in your February 28,
2011 letter that that the Government’s use of MFNs may be procompetitive.

Answer:

10.  In paragraph 77 of your Complaint, you allege that at least six hospitals raised
prices to Blue Cross competitors “to comply with Blue Cross’ MFNs,” including Bronson
LakeView Community Hospital, “[a]t least two hospitals in Montcalm County,” Three Rivers
Health Medical Center, Allegan General Hospital and Spectrum Health Reed City Hospital. For

each such hospital, and any others since identified or otherwise excluded from paragraph 77 of
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the Complaint, state the name of the hospital and identify the alleged competitor(s) as to whom
the hospital raised prices, in what amount, and when.

Answer:

11.  Based on information or knowledge presently available to you, identify each and
every instance in which an insurance company identified in your response to Interrogatory No. 4
raised insurance rates in any relevant product or geographic market you allege as a direct result
of Blue Cross’s use of MFNs.

Answer:

Respectfully submitted,

/s/ Todd M. Stenerson

Todd M. Stenerson (P51953)
Hunton & Williams LLP

2200 Pennsylvania Avenue, NW
Washington, DC 20037

Phone: 202-955-1500

Fax: 202-778-7436
tstenerson@hunton.com
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CERTIFICATE OF SERVICE

I hereby certify that on July 21, 2011, I served the foregoing Interrogatories via electronic

mail on;

Barry Joyce

Steven Kramer

Ann Marie Blaylock

Trial Attorneys

United States Department of Justice
Antitrust Division

450 Fifth Street N.W., Suite 4100
Washington D.C. 20001

Telephone: (202) 353-4209

E-mail: barry.joyce@usdoj.gov

Attorneys for Plaintiff United States of America

M. Elizabeth Lippitt

Corporate Oversight Division

Michigan Department of Attorney General
G. Mennen Williams Building, 6th Floor
525 W. Ottawa Street

Lansing, Michigan 48933

Telephone: (517) 373-1160

E-mail: LippittE@michigan.gov

Attorney for Plaintiff State of Michigan

/s/ Todd M. Stenerson

Todd M. Stenerson (P51953)
Hunton & Williams LLP

2200 Pennsylvania Avenue, NW
Washington, DC 20037

Phone: 202-955-1500

Fax: 202-778-7436
tstenerson@hunton.com
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JOHN B., CARRIE G., JOSHUA M., MEGAN A. and ERICA A., by their next
friend, L.A.; DUSTIN P., by his next friend, Linda C.; BAYLI S. by her next friend,
C.W.; JAMES D. by his next friend, Susan H.; ELSIE H. by her next friend, Stacy
Miller; JULIAN C. by his next friend, Shawn C.; TROY D. by his next friend, T.W.;
RAY M. by his next friend, P.D.; ROSCOE W. by his next friend, K.B.; JACOB R.
by his next friend, Kim B.; JUSTIN S. by his next friend, Diane P.; ESTEL W. by his
next friend, E.D.; individually and on behalf of all others similarly situated,
Plaintiffs, DAVE GOETZ, Commissioner, Tennessee Department of Finance and
Administration; DARIN GORDON, Deputy Commissioner, Bureau of TennCare;
and VIOLA MILLER, Commissioner, Tennessee Department of Children's Services,
Defendants.

NO. 3:98-0168

UNITED STATES DISTRICT COURT FOR THE MIDDLE DISTRICT OF
TENNESSEE, NASHVILLE DIVISION

2010 U.S. Dist. LEXIS 8821

January 28, 2010, Filed

PRIOR HISTORY: John B. v. Goetz, 661 F. Supp. 2d
871, 2009 U.S. Dist. LEXIS 86303 (M.D. Tenn., 2009)

COUNSEL: [*1] For John B., by their next friend, L.A.,
Plaintiff: Leanna Marie Anderson, LEAD ATTORNEY,
PRO HAC VICE, Barry Leigh Weissman, LEAD
ATTORNEY, Sonnenschein, Nath & Rosenthal, Los
Angeles, CA; Elizabeth Banston Hutto, George Gordon
Bonnyman, Jr., Michele M. Johnson, Patricia C. Gunn,
LEAD ATTORNEYS, Tennessee Justice Center, Inc.,
Nashville, TN; Everette L. Doffermyre, Kimberly Jean
Johnson, Ralph I. Knowles, Jr., LEAD ATTORNEYS,
Doffermyre, Shields, Canfield, Knowles & Devine,
Atlanta, GA; Jason Francis Choy, Junaid Khalil, Victoria
Reznik, LEAD ATTORNEYS, Sarah Kao-Yen Tsou,
Vanessa C. Singh, PRO HAC VICE, William S. W.
Chang, Kirkland & Ellis, New York, NY; Jeffrey S.
Goldman, Mary B. Anderson, Robert Thomas Joseph,
LEAD ATTORNEYS, Sonnenschein, Nath & Rosenthal,
Chicago, IL; Katherine Evans, LEAD ATTORNEY, PRO

HAC VICE, Sonnenschein, Nath & Rosenthal, San
Francisco, CA; Mark P. Johnson, LEAD ATTORNEY,
Sonnenschein Nath & Rosenthal, Kansas City, MO.

For Carrie G., by their next friend, L.A., Estel W., by his
next friend, E.D., Justin S., by his next friend, Diane P.,
Jacob R., by his next friend, Kim R., William B., by his
next friend, K.B., Roscoe W., by his next friend, B.W.,
Ray [*2] M., by his next friend, P.D., Troy D., by his
next friend, T.W., Julian C., by his next friend, Shawn C.,
Elsie H., by new hext friend, Stacy Miller, James D., by
his next friend, Susan H., Bayli S., by her next friend,
C.W., Dustin P., by his next friend, Linda C., Erica A., by
their next friend, L.A., Meagan A., by their next friend,
L.A., Joshua M., by their next friend, L.A., Plaintiffs:
Elizabeth Banston Hutto, George Gordon Bonnyman, Jr.,
Michele M. Johnson, Patricia C. Gunn, LEAD
ATTORNEYS, Tennessee Justice Center, Inc., Nashville,
TN; Everette L. Doffermyre, Kimberly Jean Johnson,
Ralph 1. Knowles, Jr., LEAD ATTORNEYS,
Doffermyre, Shields, Canfield, Knowles & Devine,
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Atlanta, GA; Jason Francis Choy, Junaid Khalil, Victoria
Reznik, LEAD ATTORNEYS, William S. W. Chang,
Kirkland & Ellis, New York, NY; Jeffrey S. Goldman,
Mary B. Anderson, Robert Thomas Joseph, LEAD
ATTORNEYS, Sonnenschein, Nath & Rosenthal,
Chicago, IL; Mark P. Johnson, LEAD ATTORNEY,
Sonnenschein Nath & Rosenthal, Kansas City, MO.

Menke, Commissioner, Tennessee
Department of Health, George W. Hattaway,
Commissioner, Tennessee Department of Children
Services, Theresa Clarke, Assistant Commissioner,
Bureau [*3] of TennCare, Defendants: Brian Stuart
Koukoutchos, Dean John Sauer, Michael Weitzner,
LEAD ATTORNEYS, Charles J. Cooper, Derek L.
Shaffer, Michael W. Kirk, Nicole J. Moss, Cooper &
Kirk, Washington, DC; Carolyn E. Reed, Linda A. Ross,
LEAD ATTORNEYS, Janet M. Kleinfelter, Tennessee
Attorney General's Office, Nashville, TN; Charles A.
Miller, LEAD ATTORNEY, Covington & Burling,
Washington, DC; Ronald G. Harris, LEAD ATTORNEY,
Aubrey B. Harwell, Jr., Philip D. Irwin, Neal & Harwell,
Nashville, TN.

For Nancy

For Nashville CARES, Mark Levine, Intervenor
Plaintiffs: George Edward Barrett, LEAD ATTORNEY,
Barrett, Johnston & Parsley, Nashville, TN.

For Richard A. Carter, M.D., Relieved as Special
Master/Appointed as Technical Advisor per Order DE #
601, Interested Party: Richard A. Carter, LEAD
ATTORNEY, Strategic Preventive Medicine, Nashville,
TN.

For Leilani S. Boulware, Meharry Medical College,
Monitor, Interested Party: Leilani Boulware, LEAD
ATTORNEY, Meharry Medical College, Nashville, TN.

For Alex Hurder, Vanderbilt School of Law, Monitor,
Interested Party: Alex Jay Hurder, LEAD ATTORNEY,
Vanderbilt Legal Clinic, Vanderbilt School of Law,
Nashville, TN.

For Susan Kay, Vanderbilt School of Law, Monitor, [*4]
Interested Party: Susan Laurie Kay, LEAD ATTORNEY,
Vanderbilt Legal Clinic, Vanderbilt School of Law,
Nashville, TN.

For Michael Passino, Monitor, Interested Party: Michael
James Passino, LEAD ATTORNEY, Nashville, TN.

For Robert L. Smith, Smith, Hirsch, Blackshear &
Barnes, PLC, Monitor, Interested Party: Robert Lewis
Smith, LEAD ATTORNEY, Smith & Hirsch, Nashville,
TN.

For First Health Services Corporation, Interested Party:
Beth L. Domenick, Scott L. Vernick, LEAD
ATTORNEYS, Fox Rothschild LLP, Philadelphia, PA;
Scott Hickman, LEAD ATTORNEY, Sherrard & Roe,
SunTrust Financial Center, Nashville, TN.

For UnitedHealthcare Plan of the River Valley, Inc., d/b/a
AmeriChoice, Interested Party: Gary C. Shockley, LEAD
ATTORNEY, Baker, Donelson, Bearman, Caldwell &
Berkowitz, PC-Nashville, Commerce Center, Nashville,
TN; John S. Hicks, LEAD ATTORNEY, Baker,
Donelson, Bearman, Caldwell &  Berkowitz,
PC-Nashville, Nashville, TN.

For Unison Health Plan of Tennessee, Inc., Interested
Party: Joseph C. Safar, Thomas J. Smith, LEAD
ATTORNEYS, K&L Gates LLP, Pittsburgh, PA;
Stephen H. Biller, LEAD ATTORNEY, Biller Law Firm,
Memphis, TN.

For BlueCross Blueshield of Tennessee, Interested Party:
Marc R. Jenkins, [*5] William Beesley Hubbard, LEAD
ATTORNEYS, Hubbard, Berry & Harris, PLLC,
Nashville, TN.

For QSource, Interested Party: Michael D. Hornback,
LEAD ATTORNEY, Wyatt, Tarrant & Combs,
Nashville, TN.

For Doral Dental of Tennessee, LLC, Interested Party:
Kathryn Hannen Walker, Wallace Wordsworth Dietz,
LEAD ATTORNEYS, Bass, Berry & Sims, Nashville,
TN.

For Preferred Health Partnership of Tennessee, Inc.,
Interested Party: Martin B. Bailey, LEAD ATTORNEY,
Wagner, Myers & Sanger, Knoxville, TN.

For Tennessee Behavioral Health, Inc., Premier
Behavioral Systems of Tennessee, LLC, Interested
Parties: Charles B. Welch, Jr., Christopher Corum Webb,
LEAD ATTORNEYS, Farris, Mathews, Branan,
Bobango & Hellen, PLC, Nashville, TN.

For Amerigroup Corporation, Interested Party: Paul
Savage Davidson, LEAD ATTORNEY, Waller, Lansden,
Dortch & Davis, LLP, Nashville, TN.
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For Memphis Managed Care Corporation, doing business
as TLC Family Care Health Plan, Interested Party: David
H. Lillard, LEAD ATTORNEY, Burch, Porter &
Johnson, PLLC, Memphis, TN.

For Sanford Bloch, Intervenor: George Edward Barrett,
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8. Defendants' Failures to Answer Plaintiffs' Requests for Admissions ‘

and to Comply with the January 14th Order

III. Remedies

Plaintiffs, [*7] John B., and other minors through
their next friends, filed this action on behalf of
themselves and other similarly situated minors under 42
US.C. § 1983, asserting jurisdiction under 28 U.S.C. §
1331, the federal question jurisdiction statute, with its
statutory counterpart, 28 U.S.C. § 1343(a)(3) and (4).
Plaintiffs' action is on behalf of a class of approximately
550,000 children who are entitled under federal law to
medical services that include early and periodic
screenings for their physical well being, including their
dental and behavioral health needs. Federal law also
requires any necessary follow-up medical services. The
Plaintiffs' class includes children who are in the state's
custody through the state's juvenile court system and
other children's programs provided by the State of
Tennessee.

Plaintiffs seek to enforce their rights under Title VI
of the Social Security Act, 42 US.C. §§ 620-629 and
670-679 and Title XIX of that Act, 42 U.S.C. § 1396 et
seq. as well as remedies for violations of the Due Process
Clause of the Fourteenth Amendment to the United States
Constitution. In essence, Plaintiffs allege that the
Defendants deprived them of their rights to early and
periodic  [*8] screening, diagnosis and treatment
(EPSDT) services and related medical care for children
under State's TennCare program and children who are in
the Defendants' legal custody and are also entitled to such
services under Title VI.

The original Defendants were Nancy Menke,
Commissioner, Tennessee Department of Health; Theresa
Clarke, Assistant Commissioner, Bureau of TennCare;
and George Hattaway, Commissioner, Tennessee
Department of Children's Services. The successors in
office and current Defendants are: David Goetz,
Commissioner, Tennessee Department of Finance and
Administration; J.D. Hickey, Assistant Commissioner,
TennCare Bureau ! ; and Viola Miller, Tennessee
Department of Children's Services. The Defendants are
state officials who are in charge of the State programs for

these services that are federally funded by Congress
under Title VI of the Social Security Act, 42 U.S.C. §§
620-629 and 670-679 and Title XIX of that Act. The
medical services at issue are provided under the State's
TennCare program, a waiver program approved by the
Center for Medicare and Medicaid Services ("CMS").
The actual providers of these medical services are the
Managed Care Contractors ("MCCs") or Managed [*9]
Care Companies ("MCOs") that have contracts with the
State detailing their responsibilities. Some MCCs provide
only management services and some MCCs specialize in
dental or behavioral health services.

1  The Defendant Hickey has since left state
employment and substitution of his successor has
not been sought.

Contemporaneous with the filing of the complaint,
Plaintiffs requested class certification and the parties
agreed to entry of a Consent Decree to remedy Plaintiffs'
claims and to certify the class. (Docket Entry No. 3). The
Court certified the class and entered the Consent Decree
(Docket Entry No. 12) that granted declaratory and
injunctive relief on Plaintiffs EPSDT claims. The
Consent Decree enjoined the Defendants, as state
officials, from depriving Plaintiffs and members of their
class of their rights to EPSDT services; set minimum
percentages of screenings for different groups of children
over a period of years for compliance with EPSDT laws;
and required a detailed, multi-year remedial plan to
ensure the Defendants' compliance with Consent Decree.
Lengthy and complex proceedings followed, including
several show cause and contempt hearings. (Docket Entry
Nos. 79, 228, 270, [*10] 291, 465 and 558).

After a series of hearings and conferences on the
parties' current discovery disputes, the Court ordered that
discovery of electronically stored information ("ESI") 2
shall be provided and directed the parties' computer
experts to develop a protocol for ESI discovery from the
Defendants and their MCCs. On December 6, 2006, the
Plaintiffs' and the State's computer experts agreed to a
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protocol for the ESI discovery that was subject to
modifications for the search terms and consultations with
the MCCs. (Docket Entry No. 764 at pp. 14-26 and
Docket Entry No. 765). The Defendants continued to
oppose the terms for production of Plaintiffs' ESI
discovery. Plaintiffs then renewed their motion to
compel.

2 ESI can be defined as "any information created
or stored in digital form whenever a computer is
used to accomplish a task" Chung & Byer, The
Electronic Paper Trail: Evidentiary Obstacles to
Discovery and Admission of Electronic Evidence,
4. B.U. J. SCI. & TECH. L. 5, para. 8 (1998) or
"any electronically-stored information subject to
pre-trial  discovery" Scheindlin & Rabkin,
Electronic Discovery in Federal Civil Litigation:
Is Rule 34 Up to the Task?, 41 B.C. L. REV. 327,
332-33 (2000).

Before [*11] the Court is the Plaintiffs' renewed
motion to compel (Docket Entry No. 826) that asserts
their discovery rights to ESI from the Defendants and the
MCCs under Orders of the Court, the Federal Rules of
Civil Procedure and the Consent Decree. Plaintiffs
contend that the ESI is necessary to assess the
Defendants' contention that they are now in compliance
with the Consent Decree and to discover whether the
Defendants' remain noncompliant, as earlier found by the
Court. Plaintiffs ask the Court to compel the Defendants'
compliance with the Court's earlier Orders for the
Defendants to produce ESI and to require certain key
custodians to certify that documents covered by the
Plaintiffs' discovery requests have not been removed or
destroyed. For their motion, Plaintiffs rely upon the
Court's earlier Orders compelling the Defendants'
production of:

1. Documents, ESI and information in
the possession or control of the State's
contractors. 3

2. ESI in the possession of the State's
key custodians. 4

3. The identities of former employees
of the State and its contractors with
substantial EPSDT responsibilities.

4. Certifications from key custodians
whether any responsive ESI has been

removed. ©

5. [*12] Files for a sample of
TennCare children who sought care from
the Children's Special Services (CSS)
program. 7

6. Answers, signed by all key
custodians who participated in preparing
the State's discovery responses to the
Plaintiffs' requests for admissions and
interrogatories seeking assurances that
responsive documents and ESI had not
been destroyed and had been produced. 8

(Docket Entry No. 826, Plaintiffs' Renewed Motion to
Compel at pp. 2-3). In sum, the Plaintiffs assert that their
ability to protect the interests of the class requires a
complete ESI production from the Defendants and their
MCCs because a complete ESI production is a essential
guide through the State's and MCCs' complex systems on
this statewide healthcare system.

3 Bench ruling of November 6, 2006 (Docket
Entry No. 734 at pp. 72-73) and Order of
November 21, 2006 (Docket Entry No. 743 at pp.
1-2).

4 Bench ruling of November 6, 2006 (Docket
Entry No. 734 at pp. 29, 68); Order of November
21, 2006 (Docket Entry No. 743 at p. 2).

5 Bench ruling of November 6, 2006 (Docket
Entry No. 734 at p. 49) and Order of November
21,2006 (Docket Entry No. 743 at p. 3).

6 Order of January 14, 2007 (Docket Entry No.
789 at p. 3), citing [*13] Docket Entry No. 785-2,
Tigh Affidavit, P C.

7 Bench ruling of November 6, 2006 (Docket
Entry No. 734 at p. 65) and Order of November
21, 2006 (Docket Entry No. 743 at p. 4).

8 Bench ruling of November 6, 2006 (Docket
Entry No. 734 at pp. 56-64); bench ruling of
December 20, 2006 (Docket Entry No. 786 at pp.
41-42); Order of November 21, 2006 (Docket
Entry No. 743 at p. 3). The Defendants filed
partial responses on January 30, 2007. (Docket
Entry No. 799). Yet, nine former employees,
including two former TennCare directors or
supervisors and the Governor, did not respond
personally.

In their responses, (Docket Entry Nos. 893, 898, 907,
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929 and 953), Defendants and the MCCs assert, in
essence, that Plaintiffs' ESI production requests are
unduly burdensome based upon the extraordinary costs of
production. These costs are for the actual technical
production costs and substantial personnel and lawyer
time to conduct the necessary privilege reviews.
Moreover, the Defendants cite their earlier production of
hard copies of responsive documents for the period for
2004 to April 6, 2006. 2 In their view, that paper
production precludes an ESI production for the same time
period. In addition, the [*14] Defendants and MCCs rely
upon federal and state privacy laws that preclude the
discovery of some information sought by the Plaintiffs.
The MCCs also cite the need to exclude information
protected by their contracts with other businesses and
Medicaid programs in other states.

9 The Defendants also assert that if the Court
would grant their pending motion to vacate the
Consent Decree, these discovery issues would be
moot. First, the Court previously addressed the
contentions in their motion to vacate and the
Court denied that motion. (Docket Entry No. 646,
April 17, 2006 Conference at pp. 9-12). The
Defendants did not appeal that ruling. Second,
under Local Rule 16.01(e)(1), the pendency of a
dispositive motion does not stay discovery. Third,
the Court had been working on the Defendants'
motion to vacate and from its research and the
state of the record, the Court remains confident
that ruling on the discovery disputes is
appropriate. If the Defendants had not been so
intransgient on discovery issues requiring
extraordinary amounts of the Court's time, there
would have been a ruling on the motion to vacate.
The Court will continue its research on that
motion, but the Court also has to [*15] give
attention to other actions on this Court's docket
because rulings in other actions have been
delayed because of the extraordinary amount of
time the Court has had to expend on the ESI
issues in this action.

Also before the Court are the MCCs' related motions
to allocate discovery costs. (Docket Entry Nos. 920, 921,
935) to which the Defendants responded. (Docket Entry
No. 946). The MCC Doral filed a reply (Docket Entry
No. 964). The MCC BlueCross /BlueShield has filed a
motion to alter or amend the June 1, 2007 Order or
motion for a partial new trial. (Docket Entry No. 931).

After extensive proceedings on the issues raised by
the Plaintiffs' renewed motion to compel and shortly
before the Court's filing of this Memorandum on
Plaintiffs' renewed motion to compel, the Defendants
filed a "Notice" of mootness. (Docket Entry No. 1023).
Defendants stated that in contemplation of the Court's
imminent adverse ruling, the Defendant were proceeding
to produce the ESI discovery. Thus, the Defendants
suggested the Plaintiffs' renewed motion to compel was
moot. The Court delayed filing this Memorandum to
allow Plaintiffs and any MCC the opportunity to respond
to the Defendants' Notice. As reflected [*16] in the
Plaintiffs' responses (Docket Entry No. 1024 and 1025) to
which the Defendants filed a reply (Docket Entry No.
1027), Plaintiffs contend that the Defendants' Notice does
not moot their renewed motion to compel and in fact,
raises more issues. The Defendants' Notice among other
things, would set a January 2007 time limit to the ESI
production and limit any privilege review to a word
search. Plaintiffs argue that the Defendants' Notice
reflects the Defendants' bad faith litigation tactics that
caused the Plaintiffs, MCCs and the Court to expend
extraordinary resources on issues the Defendants now
declare moot.

The Court respectfully declines the Defendants'
suggestions of mootness. First, the Plaintiffs' responses to
the Defendants' Notice reflect the actual lack of mootness
and additional issues created by this Notice. Moreover, as
set forth in this Memorandum and as established by the
record in this action, the Court observes: (1) that the
Defendants have repeatedly violated their agreements set
forth in the Consent Decree; (2) that the Defendants have
failed to comply with Judge Nixon's Order to submit an
Initial Work Plan to remedy the Defendants' violation of
federal law to [*17] conform to the Consent Decree; (3)
that the Defendants refused to corporate with the Special
Master appointed by the Court to develop a plan for
compliance with federal law as required by the Consent
Decree; (4) that the Defendants have disavowed a clear
command of the Consent Decree to develop a specific
remedial plan; (5) that the Defendants breached their
agreement with the Plaintiffs on the dates for ESI
discovery and the ESI protocol; (6) that the Defendant
have ignored the Court's directives to provide ESI to
Plaintiffs; and (7) that the Defendants failed to comply
with the Court's Orders on discovery. In these
circumstances, the Court lacks confidence in the
Defendants' assertions that the discovery disputes in this
action are moot.



2:10-cv-14155-DPH-MKM Doc # 100-6 Filed 12/06/11 Pg 9 of 132 Pg ID 2425

2010 U.S. Dist. LEXIS 8821, *17

L. History of this Litigation

To decide the Plaintiffs' renewed motion to compel
and to understand the related issues before the Court, a
brief discussion of the history of this litigation is
necessary. !0 This review provides insights to understand
the ESI discovery sought by the Plaintiffs and the
necessity for that discovery.

10 This section of the Memorandum is organized
for the purpose of analyzing the factors in Fed. R.
Civ. P. 26(b)(2)(C) as well [*18] as other rules in
light of the 2006 amendments of the Rules of
Civil Procedure governing ESI. The Court deeply
regrets the length of the Memorandum, but a
reasoned resolution of the parties' contentions
requires its length.

A. The Consent Decree and Earlier Proceedings

The Consent Decree certified the class, conferred
substantive relief to the members of the Plaintiffs' class
and imposed obligations upon the Defendants and the
MCCs to provide EPSDT services to the class members
and to report on their provisions of such services. (Docket
Entry No. 12). Here, the pertinent substantive provisions
of the 1998 Consent Decree found certain facts and
established criteria for compliance, subject to practical
limitations and those provisions are as follows:

29. The timetable negotiated by the
parties affords the state a period of more
than five years within which to achieve
full compliance with EPSDT and related
laws. Settlement thus gives the state a
grace period within which to achieve
compliance, thereby countenancing partial
noncompliance for five more years.

30. Nonetheless, present officials
cannot correct problems overnight which
have been years in the making. Their
development of the remedial [*19] plan
is itself evidence of their genuine
commitment to reform. . .

% sk sk
33. The fact that state policy is still

being developed poses special challenges
for the drafting of an appropriate order in

this case. On the other hand, present
problems point up the need to afford
immediate protection to children who
plaintiffs allege are not now receiving
the care to which the law entitles them
and who are liable to suffer serious,
irreparable harm if such care is not
provided. They cannot be asked to wait
for additional months or years to know
if policies now under development by
the defendants will some day adequately
protect their rights.

% sk ok

46. A baseline periodic screening
level will be calculated by the TennCare
Bureau using HCFA 416 mathematical
methodology and  enrollment  and
encounter data to determine the number of
periodic screens that should have occurred
in the federal fiscal year ending September
30, 1996. The CPT-4 and ICD-9CM codes
specified in HEDIS 3.0 as well-child visits
and adolescent well-care visits will be the
primary determinants of which encounters
are counted as periodic screens. The
baseline periodic screening ratio for the
period from October 1, 1995 through
September [*20] 30, 1996 will be
calculated using HCFA 416 methodology.
This baseline periodic screening ratio will
be multiplied by 100 to calculate the
baseline periodic screening percentage.
Subsequent periodic screening percentages
will be calculated using methodology
identical to that used in calculation of the
baseline periodic screening percentage.

%k k

50. For the period of October 1,
2000 through September 30, 2001, the
[Adjusted Period Screening Percentage]
APSP shall be no less than 80. The APSP
for the federal fiscal year ending on
September 30, 2001will be calculated by
TennCare and made available to the
plaintiffs by April 30, 2002.

For the period of October 1, 2002

Page 8
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through September 30, 2003, the DSP
shall be no less than 80. The DSP for the
federal fiscal year ending on September
30, 2003 will be calculated by TennCare
and made available to the plaintiffs by
April 30, 2004.

* % %

52. The Defendants shall achieve
complete screening of 100% of
TennCare children in DCS custody
within 18 months of the entry of this
order, and shall maintain that level of
screening thereafter. [*21] The tracking
system developed by DCS shall be the
system which shall be used to report
compliance with this standard.

% sk sk

54. Defendants shall ensure that
within their respective spheres of
responsibility, TennCare, the MCCs
and DCS provide children all medically
necessary EPSDT services as listed in 42
U.SC. § 1396d(a) and as defined in
corresponding Medical regulations.
Services which are required under
EPSDT law, when medically necessary,
are as follows:

(a) Inpatient hospital
services (other than
services in an institution for
mental illness);

(b) Outpatient hospital
services; rural health clinic
services; and  services

offered by a
federally-qualified  health
center;,

(c) Other laboratory
and x-ray services;

(d) EPSDT services,
and family planning
services and supplies;

(e) Physicians'
services; medical and
surgical services furnished
by a dentist;

(f) Medical care, or
any other type of remedial
care recognized under state
law, furnished by licensed
practitioners ~ within  the
scope of their practice as
defined by state law;

(g) Home health care
services;

(h) Private duty
nursing services;

(1) Clinic services;
(j) Dental services;

(k) Physical therapy
and related services;

(1) Prescribed drugs,
[*22] dentures, and
prosthetic devices;
eyeglasses;

(m) Other diagnostic,
screening, preventive, and
rehabilitative services;

(n) Services in an
intermediate care facility
for the mentally retarded
(other than in an institution
for mental diseases);

(0) Impatient
psychiatric ~ services for

individuals under age 21;

(p) Services furnished
by a nurse-midwife;

(q) Hospice care;

(r) Case management
services and TB-related
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services;

(s) Respiratory care
services;

(t) Services furnished
by a certified pediatric
nurse practitioner or
certified  family  nurse

decisions about medical necessity and
identify any practices that are
inconsistent with the federal laws cited
herein. The defendants shall issue
clarifications and ensure compliance
with such federal law, regarding
medically necessary treatment, including
but not limited to, the following
clarifications:

practitioner;

(u)  Personal care
services furnished to an
individual who is not an
inpatient or resident of a
hospital, nursing facility,
intermediate care facility
for the mentally retarded,
or institution for mental
disease; and

(v) Any other medical
care, and any other type of
remedial care recognized
under state law, specified
by the Secretary of the
United States Department
of Health and Human
Services.

In addition to the services identified
in the above list, the TennCare waiver
allows the wused of cost-effective
alternative services in certain situations.
These cost-effective alternative services
are identified as services which may or
may not be included [*23] in the above
list and which are medically appropriate
and cost-effective when delivered in place
of other services on the list which have
been determined to be medically necessary
for an individual enrollee. The parties
recognize that there are many kinds of
services which fit under the above list of
covered services and that delivery of
medically necessary services may involve
different service delivery mechanisms.

55. The defendants shall review
MCO practices with regard to making

(@) The prior
authorizations and medical
determinations shall be
made on a case-by-case
basis for each service
sought for a class member.

(b) That services are
provided if necessary "to
correct or  ameliorate
defects and physical and
mental illnesses and
conditions. . .." 42 U.S.C. §
1396d(r)(5).

(c) That the definition
of medical necessity shall
be applied so that services
are covered if they correct,
compensate  [*24] for,
improve, or prevent a
condition from worsening,
even if the condition cannot
be prevented or cured.

(d) That medically
necessary services shall be
provided, whether or not
the screener is under
contract with the particular
managed care entity.

(e) That defendants
and their contractors and
subcontractors  are  in
compliance with HCFA
Office of Managed Care
Operational Policy Letter
No. 96.045 (December 3,
1996), and do not have
financial or contractual
arrangements ~ which
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undermine class members'
access to covered services.
(See Attachment 1).

55) (emphasis added).

the

The Consent Decree also set a series of deadlines for
Defendants to accomplish these substantive

provisions:

39. Within 180 days of entry of the
decree, the State shall adopt any policies
and procedures necessary to ensure
TennCare rules and guidelines clearly
describe and allocate responsibility for and
require compliance with each specific
outreach and informing requirement under
federal law...

* % %

43. The Defendants or their
contractors shall achieve within 240 days
and shall maintain thereafter, EPSDT
outreach efforts designed to reach all
members of the plaintiff [*25] class with
information and materials conform with
Section V(B)(1)(a).

* % %

45. Within 120 days after this order is
entered, a baseline percentage of screening
compliance shall be determined. The
defendants, in consultation with the
plaintiffs, shall determine the percentage
based on the best available data on recent
screening levels.

* % %

53. Within 120 days of the entry of
this order, the defendants shall establish
and maintain a process for reviewing the
practices and procedures of the MCOs and
DCS, and require such modifications of
those practices and procedures as are
necessary to ensure that children can be

appropriately referred from one level of
screening or diagnosis to another, more
sophisticated level of diagnosis as needed
to determine the child's physical health,
behavioral health and development needs,
as to medically necessary services.

* % %

60. Within 120 days of this decree,
TennCare shall develop a provider
handbook to specify the responsibilities of
MCOs and DCS related to the provision of
medically necessary services for children
in DCS custody. This handbook shall
assist in delineating service duty
responsibilities in the area where there is
the most potential for [*26] overlap, and
said provider book shall provide... [And
then it identifies a number of
requirements. ]

k sk sk

62. Beginning no later than 180 days
after the entry of this Order, the
defendants shall require MCOs to provide
each primary care provider participating in
the EPSDT program an up-to-date list of
specialists to whom referrals may be made
for screens, laboratory tests, further
diagnostic ~ services and  corrective
treatment. This list shall be supplemented
quarterly to indicate additions or deletion
and shall comply with the
access/availability standards of the 1115
waiver.

& %k ok

65. Within 180 days of this order, the
State shall issue any necessary policy
clarifications so that the defendants and
their contractors understand their duty to
provide EPSDT diagnosis and treatment
services consistent with 42 U.S.C. Section
1396d, Subsection (r). Thereafter, the
defendant shall inform in a timely manner
and on an ongoing basis all of their
contractors about what federal Medicaid
law requires with respect to specific
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screens, diagnoses and treatments.

k ok %

72. Within 30 days of the entry of this
Order the defendants shall submit a notice
of proposed rulemaking to withdraw state
rules establishing [*27] lifetime dollar
limits and absolute service limits on
behavioral health services to children
under 21.

73. Within 120 days of the entry of
this Order, the state or the state's
contractor shall monitor a sample of
children entering DCS custody and assess
the adequacy of services provided to them
by TennCare contractors prior to their
entry into custody. The review will
include an assessment of the effectiveness
of the services provided to the child prior
to the custody arrangement being made.

* % %

82. Within 180 days, the defendant
shall issue regulations and policy guidance
to their contractors which incorporate
strategies for ensuring coordination of
EPSDT services among contractors and
with other programs and services
enumerated above.

* % %

88. Within 120 days, the service
testing process currently performed by the
Tennessee Commission on Children and
Youth which assesses all services,
(medical, and non medical) provided to
children in DCS custody, shall include, on
an ongoing basis, an audit of EPSDT
compliance with regard to the children
sampled. Such testing may be conducted
by the State or a DCS contractor.

k sk sk

92. Within 60 days thereafter, the
parties shall submit to the Court [*28§]
a proposed agreed order containing a
specific remedial plan addressing the

coordination and delivery of services
under EPSDT law and laws contained
therein for children.

Id. at PP 39, 40, 45, 53, 60, 62, 65, 72, 73, 82, 88 and 92)
(emphasis added).

B. The 2001 Findings of the Defendants'
Non-Compliance

In several post-consent decree filings, the parties'
counsel submitted several documents reflecting the
Defendants' intention to file a "remedial plan." (Docket
Entry Nos. 27, 31 and 38). The Defendants later filed a
remedial plan, but after a period of time operating under
the Defendants' remedial plan, the Defendants moved to
stay and to modify the Consent Decree (Docket Entry No.
69) and the Plaintiffs moved for a finding of contempt
(Docket Entry No. 79). After an evidentiary hearing, the
Honorable John T. Nixon, the then presiding judge, found
the Defendants' remedial plan to be fatally defective in
structure and performance. In a ruling filed on December
18, 2001 (Docket Entry No. 227), Judge Nixon made the
following findings of fact and conclusions about the
Defendants' remedial plan and their proposed revised
remedial plan:

I. Findings of Fact

A. Defendants' Revised Remedial
Plan- [*29] Findings of Fact

1. Pursuant to the Consent Decree, the
parties were to submit a specific remedial
plan addressing the coordination and
delivery of services under EPSDT law for
children in State custody or at risk of
entering State custody. After extensive
negotiations, the parties jointly submitted
a Remedial Plan for Children in State
Custody and the Plan for children at
Serious Risk for Entering State Custody
(collectively, "Remedial Plan") on May
11, 2000. The Court approved the
Remedial Plan on May 16, 2000, in two
Agreed Orders. (Doc. Nos. 58, 60).

2. The May, 2000 Agreed Orders
imposed on the Defendants several
requirements designed to improve the care
of children in, or at risk of entering, State
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custody. The children became a subclass
that was to be carved out from the larger
class implicated by the Consent Decree.
The Remedial Plan had four basic
components. First, Defendants were to
develop a Best Practice Network (BPN)
comprised of primary care providers and
other health care resources. The BPN
would coordinate the dissemination of
medical and behavioral health services to
children in the subclass.

sk sk sk

6. Soon after the entry of the May
2000 Agreed Orders, the Remedial Plan
[*30] proved to be unworkable. The
State created the Implementation Team,
which was headed by a capable
pediatrician, Dr. Larry Faust. Dr. Faust
began recruiting for the Best Practice
Network in May, 2000, by contacting
pediatricians all over the State via e-mail,
telephone, and in person, and also spoke to
Steering Panel members. The Steering
Panel was appointed, and subcommittees
were formed. The Steering Panel and the
Executive Oversight Committee met
frequently.

7. However, the State has not fully
adhered to the Remedial Plan. First, the
State was unable to recruit sufficient
physicians for the BPN. The providers
were hesitant to contract with the State's
MCOs because of past negative
experiences with the MCOs. The State
was unable to contract with COE's
because they, too, had concerns about
dealing with the MCOs and about
ultimately serving as "safety nets." These
concerns were not unfounded, given the
fact that Xantus was in receivership and
Access MedPlus went into supervision.
The Court notes that access MedPlus is no
longer part of the TennCare system.
Hence, the Remedial Plan was never fully
implemented.

8. The State has now proposed a
revised Remedial Plan. Central to the

State's [*31] proposed revisions is a
"carve-out" for the delivery of health
services to children in State custody. The
plan contemplates that these children will
be enrolled in a single MCO and BHO,
rather than being distributed among all of
the TennCare contractors. As of July 1,
2001, the State has already reassigned all
children in State custody to TennCare
Select, to be administered by BlueCross.

9. The State believes that limiting the
plan to only one MCO and one BHO will
address many of the problems that
providers had with the original Remedial
Plan, including the hassle of having to
deal with multiple TennCare contractors.
The Revised Remedial Plan also allows
advocates other than DCS to make
referrals to the Implementation Team, and
requires the State to contract with an
advocacy group to make available
additional  resources for concerned
individuals seeking to access services for
children at risk of entering State Custody.
Although the revised Remedial Plan
proposes other changes, the forgoing are
the most salient proposals.

10. The Revised Remedial Plan was
formally approved by both the Steering
Panel and the Executive Oversight
Committee, with only Plaintiffs' counsel
and an advocate disapproving. [*32] The
State has begun to move forward with its
plans for the revised Remedial Plan by
working with Blue Cross to develop the
infrastructure necessary to create the Best
Practice Network. The State opines that
only this Court's Order is necessary for it
to proceed with the Revisions.

PR
B. EPSDT Failures
Outreach

8. . . . [T]he evidence presented at
trial demonstrates that some outreach
activities are more effective than others.
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While State officials have opined that
"[n]Jo strategy [has] necessarily been
proven better than the other, they
implicitly acknowledge that other states
have effectively and creatively conducted
outreach  activities. =~ The  evidence
submitted at trial proves that the State's
strategy of mailing fliers and brochures
to inform TennCare recipients of their
EPSDT rights is inadequate. The State
is aware that its outreach strategies are
insufficient. In fact, at least one TennCare
employee recognized that a statewide
broadcast and media campaign was
necessary in order to inform children and
their parents of EPSDT...

* % %

10. Most importantly, the trial record
demonstrates that at least some TennCare
members and their parents were unaware
of what EPSDT represents, or even that
[*33] it conferred certain benefits upon
them. . . .

Screenings

11. Under the Consent Decree, the
State must comply with the federal
requirements for EPSDT screens. An
adequate screen must contain all
components required by EPSDT law. The
State was to create a committee that would
devise a plan and specific guidelines to
ensure the effectiveness of the screens.
Additionally, the Consent Decree
specified a method for quantifying and
measuring screening performance, and
established goals over time for adjusted
periodic screening percentage (APSP)
rates.

12. Specifically, the State agreed to
improve its APSP annually, and reach a
goal of 80% by September, 2001. The
Defendants proof submitted at trial
indicated that the State has failed to
meet its goals. The adjusted screening
rate for 1999 was 19.8% and rose to
31.5% in 2000, far short of the baseline

goals for those years, and the ultimate
goal of 80% for 2001. Dental Screening
rates also fell short of their targets.

13. The Consent Decree also
required that 100% of Children in State
custody were to receive full EPSDT
screening after September 1999. As of
May, 2001, 91% of children in State
custody had received the appropriate
screens. Although [*34] this figure is still
short of the 1999 target, the 91% may be
inflated because it may not represent fully
EPSDT compliant screens because the
Department of Children's Services
(DCS) reports a child having been
adequately screened even if that child
has not received the seven components
required by federal law...

* % %

[Conclusions of Law]

The Court agrees that the current
Remedial Plan is unworkable, and that
modification may, in theory be
appropriate. However, the Court is not
convinced that the revised Remedial
Plan adequately addresses the main
problem associated with the original
Remedial Plan. Specifically, the managed
care structure of Tenncare may create the
problems encountered by and among the
State, MCOs and BHOs and providers.
The new premedical plan does nothing to
assuage the providers' distrust of the
MCOs. The Revised Remedial Plan also
does not address the apparent
disconnect between the Bureau of
TennCare and the Implementation
Team at the Department of Health. A
new Remedial Plan that still operates
under the very same managed care
system may not adequately address the
Court's concerns with the TennCare
system as it relates to the under-21
population. The Defendants have [*35]
not made a showing of how the revised
Remedial Plan will ultimately succeed
where the current Remedial Plan has
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failed.

The Court also does not find
sufficient reasons for modifying any part
of the Consent Decree at this time, for the
reasons discussed in relation to the Agreed
Orders. The Defendants have failed to
show how the factual situation in this case
mandates revision of the Consent Decree
under the Rufo test.

(Docket Entry No. 227 at pp. 40-41, 42-44, 10-11, 12-14,
and 45-46) (emphasis added and footnotes omitted).

In its accompanying Order, the Court reiterated the
Defendants' lack of an effective plan and stated: "The
Court finds that a special master is necessary to mediate
and ultimately to submit to the Court an EPSDT
compliant plan." (Docket Entry No. 228). The predicates
for the appointment of a special master are reflected in
the following findings of fact of systemic deficiencies:

The record demonstrates that the
Defendants have been, for the most part,
well-intentioned and diligent in attempting
to comply with both the Consent Decree
and federal EPSDT requirements. In fact,
Defendant officials sometimes attempted
to implement the very strategies that
Plaintiffs' counsel [*36] advocated, but
were constrained by the realities of State
Government.

% sk sk

However, from the beginning, the
State's efforts have been hampered by
institutional inefficiencies and
fundamental problems associated with
the TennCare system. The record shows
that the Defendants' efforts were indeed
scuttled because "essential providers and
tertiary pediatric care centers refused to
contract with all of the managed care
companies currently participating in the
TennCare program." The record also
confirms that the Defendants have faced a
challenging task in melding Medicaid and
managed care - a challenge that is by no
means unique to Tennessee. Nevertheless,
the institutional difficulties faced by the

Defendants do not excuse their failures to
follow the law. Defendants have not
shown why their failure to fully comply
with the 1998 Consent Decree or federal
law should be excused, and thus have
neither proven compliance nor any
excuse for failure to comply with the
federal EPSDT provisions.

k 3k ok

Pursuant to the Consent Decree,
Defendants have a responsibility to
achieve and maintain outreach efforts
designed to reach all members of the
Plaintiff class with information and
materials in conformance [*37] with
federal law. . . The record reflects the fact
that the Defendants mostly delegated the
responsibility to conduct outreach to
MCOs and BHOs, who have not
successfully implemented the outreach
requirements contained in the Consent
Decree. However, the Defendants are
ultimately responsible for conducting
proper outreach. If the Defendants choose
to delegate this responsibility, they must
do so with the understanding that they will
remain ultimately responsible for the
failure of any delegatee.

k ok k

TennCare employees appear to
hold a laissez faire attitude toward the
EPSDT outreach procedures of their
contractors, preferring to allow the
contractors to creatively reach out to
their  patient  populations.  That
approach has not yielded effective
outreach. Creative government is only
effective when that creativity spurs
positive change. The MCOs' outreach
efforts have been insufficient, and the
State has failed to engage in adequate
oversight to ensure adequate outreach. As
the Seventh Circuit Court of Appeals
recognized twenty-seven years ago,
"EPSDT programs must be brought to the
recipients; the recipients will not
ordinarily go to the programs until it is too
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late to accomplish the [*38] congressional
purpose [of EPSDT]." Stanton v. Bond,
504 F.2d 1246 (7th Cir. 1974). Indeed,
without proper outreach, EPSDT is
worthless.

% 3k sk

It is clear from the record that not
only have Defendants failed to comply
with the Department of Health and
Human Services' regulations, but
Defendants have simply failed to meet
the bare requirements of the EPSDT
laws. Defendants indicate that low
screening rates in this region are partly
attributable to both an ill-informed
physician corps and a patient population
that is not as willing to see a doctor for
well-child care. However, Governments'
job is to inform both the provider and
consumer communities of the federal
screening requirements. In fact, federal
law requires that the State engage in
outreach to inform the patients of EPSDT.
The Court agreed that Tennessee may
have a "harder road to hoe" than some
other states, but that does not mean that
the entrenched attitudes of providers and
patients can be used as a shield against
liability for failure to implement EPSDT
requirements. Defendants concede that
they "have not and will not meet the
EPSDT percentages required by the
Consent Decree." The Court agrees.

services, the exchange of information
between contractors remained
"disorganized" and few of the Defendants'
proposals to achieve coordination were
implemented. Coordination between
various private health agencies is still
inadequate. The lack of coordination
among  various non-governmental
agencies is directly attributable to the
very system under which public health
is administered. Tennessee State
government has failed to properly
coordinate and implement proper case
management and coordination services.

Id. at p. 22.

In 2001, the Defendants relied on their contractors as
witnesses to justify their request for modification. !!
Judge Nixon made specific findings and conclusions
about the deficient performance [*40] of the MCCs or
MCOs and BHOs:

15. Defendants have made progress in
achieving the target screening rates by
contractually requiring their
contractors to meet certain EPSDT
screening goals. The most recent
contracts show that an MCO that has
not reached an 80% adjusted screening
ratio is now required to contract with
the county health department to
perform EPSDT screening. . ..

k ok k

Id. at pp. 6, 7, 8, 28, 30.

Judge [*39] Nixon cited as a causal factor of the
Defendants' noncompliance, the Defendants' wholesale
delegation of matters to the MCCs. Judge Nixon found
that "most of what TennCare does has to happen through
its contracts with the MCOs and BHOs." Id. at p. 25.

The State is also required to issue and
implement procedures to facilitate
coordination among various contractors.
Although the State issued its contracts a
list of other agencies and programs with
which they should coordinate EPSDT

17. As discussed above in relation to
outreach and  screening,  systemic
deficiencies have also made compliance
with the Consent Decree's diagnosis
provisions difficult. First, where there
are overlapping medical and mental
health issues, the MCOs and BHOs
quibble over which entity is responsible
for providing coverage. The State's
TennCare contracts contribute to this
ambiguity by sometimes failing to
specify the responsible party, even
though the BHOs do have coordination
agreements with MCOs. In practice,
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individuals with overlapping issues
sometimes "fall in the cracks" and fail to
receive services from either a BHO or
MCO, as with, for example, attention
deficit disorder patients.

18. Additionally, the MCO and
BHO contractors often refuse to
authorize health assessments. Larry
Faust of the Department of [*41] Health
testified that even when MCOs and BHOs
authorized services, they sometimes
refused to pay the provider once the
service was rendered.

19. Even worse, the State's
managed care system often provides
incentives for financially-motivated
denials of coverage by both MCOs and
BHOs. TennCare's contractors
essentially gamble that they will be able
to provide services to TennCare
enrollees and still be able to make a
profit. Tennessee pays the MCOs and
BHOs a set amount of money for all of
the services that an individual requires.
Hence, the contractors have an
incentive to cut costs by denying
coverage.

20. Further, as discussed above,
MCOs and BHOs often lack adequate
provider networks, creating a barrier to
adequate diagnostic evaluations. The
lack of provider networks is attributable,
in part, to the failure of the BHOs and
MCOs to pay its providers for services
rendered. The lack of a provider network
is also attributable to a scarcity of certain
specialists across the nation. While the
State notes this problem, it has been
unable to stop the hemorrhaging of the
provider networks. The proof at trial
demonstrates that, in some circumstances,
provider participation has drastically
declined. [*42]...

* % %

22. [T]he record demonstrates that
even where the TennCare Bureau

agrees that the denied services is
medically necessary, the State routinely
grants the BHOs and MCOs a 'good
cause' extension of time in which to
provide services that the TennCare
Solutions Unit has deemed medically
necessary. The trial record is that
children often wait for extended periods
of time to receive medically necessary
services. . . The record reflects similar
situations involving medically necessary
services that, for various reasons, were
either delayed or never provided to the
patient.

23. On the behavioral/mental health
side, the BHOs sometimes fail to connect
children to an appropriate diagnostic
resource capable of performing the
required behavioral health assessment. As
with  MCOs, there is an inadequate
provider network for psychologists,
psychiatrists and other behavioral health
professionals. The record also
demonstrates that State policy makers are
well-aware of the limited BHO provider
network.

24. The record reveals that a number
of the providers within the limited BHO
provider network are not taking new
patients, thus rendering those providers
unavailable to new TennCare patients.

25. [*43] Additionally, there is only
one BHO in Tennessee. The BHO does
engage in some oversight, as the testimony
of Deborah Cagle, Vice President at
Advocare, demonstrates, Ms. Cagle
testified that Advocare reviews and audits
its providers, and has hired an independent
auditor to review Advocare's providers.
However, the record shows, that although
there is only one BHO, the State has failed
to adequately monitor the BHO's
provisions of EPSDT and Consent
Decree-mandated services. More
specifically, the State has not ensured that
the BHO strictly mandate that its
providers offer adequate services to their
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patients. The testimony of Dennis Elliot,
Manger of the Network Adequacy Unit at
TennCare, demonstrates that TennCare
does not adequately assure that the BHO
corrects deficiencies in the BHO's
provider network.

26. Thus, children frequently do not
receive appropriate diagnoses through
the TennCare managed care system.
Defendants admit that "sometimes the
system breaks down, and the Court
finds that in this case, the State
Government's healthcare system has
indeed broken down." However, the
system itself is to blame for TennCare's
failures. A depleted provider network
and lack of proper oversight [*44] by
MCOs and BHOs is directly
attributable to the TennCare managed
care system, which has proven to be
unable to fully comply with both the
EPSDT and the Consent Decree's
requirements for proper diagnosis of
children under 21.

k sk sk

[Conclusions of Law]

TennCare does not allow individuals
to receive adequate diagnosis and
treatment through various providers. The
incentives created by capitated payments
to the MCOs and BHOs result in a failure
of the State system to assure that each
State resident under the age of 21 receives
the care that EPSDT mandates. As the
Court has previously noted, there are
"pecuniary incentives that MCOs [and
BHOs] have for denying, suspending, or
terminating care under the TennCare
system. . . ." Daniels v. Wadley, 926
F.Supp.1305, 1308 (M.D. Tenn. 1996)....

sk sk sk

The proof shows that the State has
failed to adequately ensure the
coordination of EPSDT services among
the various governments, private and

non-profit providers of services. The
TennCare program, although
well-intentioned, is disjointed.
Although the State has established an
office that is essentially dedicated to
ensuring EPSDT compliance, that office
is powerless to address the Court's
greatest concerns [*45] with the
TennCare program because the office
does not have the mandate to directly
control the actions of the MCOs or the
BHOs. Adding another sailor to a
sinking ship will not prevent it from
sinking. In the same way, adding yet
another layer of bureaucracy to an
ineffective TennCare system will not
succeed in reforming it.

In many instances children lack a
case manager. The Frew court recognized
that failure to provide case management
services may constitute a violation of
EPSDT. 109 F.Supp.2d at 674. This
Court concurs, and finds that failure to
provide adequate case management
services in this case constitutes a
violation of federal law. Without
effective case management, the individual
child lacks an effective coordination of
various services that he or she needs to
ensure that EPSDT services are rendered.

Id. at pp. 15, 16-17, 18-20, 32-33 (emphasis added).
Judge Nixon reserved a finding of contempt: "However,
because the Court bases its decision on failure to comply
with federal law, the Court will hold in abeyance a
decision whether Defendants' actions thus far constitute
civil contempt....The record indicates that the State made
great efforts to comply with the Court's Orders. [*46]
However, the Court reserves the right to find the
Defendants in contempt in the future." Id. at p. 35.

11 See, e.g., Docket Entry No. 156, June 19,
2001 Transcript, Vol. 11, at pp. 282-294 (Dr.
Gregory Preston, Chief Medical Officer of Blue
Care, testified about the remedial plan and the
development of a best practices network and
moving all children in DCS custody into a single
MCO); Vol. XVII-A, 8-1-01 at 2047-21 15
(Deborah Cagle, Vice President for Planning and
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Programming at Advocate testified on network
adequacy, coordination with the MCOs and PCPs,
and prior authorization process and criteria). The
Defendants acknowledge that "the MCCs play an
intricate and important role in ensuring that the
State fully complies with its obligations under
both the Consent Decree and the federal EPSDT
law." (Docket Entry No. 932, Exhibit A thereto).

The Court then directed "[t]he parties...[to] attempt
to work to reach a consensus on a workable plan [, and
i]f, and only if, the special master determines that the
parties are unable to agree on a plan, the parties shall
submit plans to special master for his consideration."
(Docket Entry No. 275 at p. 2). In an October 14, 2002
Order, the Court required [*47] the Defendants to
prepare an "Itemized Assessment Protocol" ("IAP") as
well as an "Initial Work Plan"("IWP"), under the Special
Master's supervision. (Docket Entry No. 291 at pp. 3-4).
In a subsequent Order, the Court ordered the Defendants
to submit an "Initial Work Plan" ("IWP") to the Special
Master and later granted the Defendants an extension
"that defendants shall submit their initial work plan by
December 13, 2002." (Docket Entry No. 303). As
discussed below, the Defendants did not meet their
obligation on the IWP or the IAP.

C. The 2004 Findings of the Defendants'
Non-Compliance

On June 16, 2004, Plaintiffs filed another motion to
show cause (Docket Entry No. 403) asserting the
Defendants' continuing violations of the Consent Decree.
After discovery and an evidentiary hearing, in a
Memorandum entered on October 22, 2004, citing
testimony of two key state policymakers, Judge Nixon
found that the Defendants were again not in compliance
with the Consent Decree and significantly, lacked a
reliable system to measure their progress.

On June 23, 2004, the Plaintiffs deposed
Dave Goetz, Tennessee Commissioner of
Finance and Administration, and on June
24, 2004, Plaintiffs took the deposition
[*48] of Manny Martins, Deputy
Commissioner of Finance and
Administration for TennCare. Both
deponents attested to sincerity, good
intentions, and hard work of those State
employees who have labored since 2001 to

comply with EPSDT. Mr. Martins testified
that the State is making inroads in the area
of outreach. "From 1999 to 2003 we had a
175 percent increase, I believe, in our
screening rates from, as an example, 19.8
percent to 53 percent. We've had a 60
percent increase in our dental screening
rates, 55, 56 adjusted--the raw is 36 to 62
for 2002, raw 54, adjusted 41.9." [Quoting
the Martins Deposition at 57]. Mr. Martins
also reported that TennCare has staffed 22
dental clinics and has contracted with the
Department of Health for dental outreach,
dental operatory, and mobile operatory.
Mr. Martins has stated that by the way of a
new contract with the Department of
Health for $ 7 million, effective July 1,
2004, every single TennCare enrollee
child would be contacted by their local
health department from newly set-up call
centers...

Mr. Goetz also made statements in his
deposition which conveyed progress. With
respect to screening results, Mr. Goetz
noted "dramatic improvements" over the
last [*49] couple of years and stated,
"efforts to work through the county health
officials have borne fruit, and that's also
what we were funding, -continuing
outreach in the budget that was just passed
into law" [Quoting the Goetz Deposition
at 41. Nonetheless, while some progress
has been made since the Court's approval
of the Consent Decree in 1998, testimony
from Mr. Martins and Mr. Goetz along
with reports made to the Court by the
Special Master, make clear that not
enough progress has not been made. The
Court is not convinced that Defendants,
acting on their own, will reach full
compliance with the terms of the
consent decree within a reasonable
period of time. As the well-being of
550,00 children is at stake, something
more must be done to ensure that the
state's EPSDT requirements are met in
accordance with the terms of the Consent
Decree.
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As recently as August 2004, the
Special Master concluded in his status
report to the Court that no feasible plan
yet exists to achieve compliance for an
indispensable section of the Consent
Decree. The Special Master reported
that the State has failed to honor its
renewed commitment to produce an
IAP satisfactory to the Special Master,
last made in September [*50] 2004, and
still refuses to engage its key officials in
planning efforts to achieve compliance,
verification of the quality of its data,
and evaluation of the successes or
failures in attaining compliance.

The Special Master also reports
that the State is incapable of reporting
progress to the Court because it lacks a
valid and reliable system of measuring
progress in such key areas as provider
network adequacy, case management,
outreach, the effective use of
information systems, and system level
coordination, to name a few. The Special
Master's status report informs the Court
that because Defendants have never
created a list of precise "outcomes"
towards which their efforts are focused,
not only have they failed to meet the terms
of the Consent Degree, but they are not
even in a position to be able to assess their
own shortcomings for the purpose of
making improvements.

The Court finds that the deposition
testimony of Mr. Goetz and Mr.
Martins conclusively support this
Court's finding that, to date, the State
has not achieved compliance with the
terms of the Consent Decree. Mr.
Martins, the senior state official with
direct  responsibility  for  EPSDT
compliance, testified, "I'm not sure [*51]
that compliance with the consent decree is
achievable." Martin's Dep. 29. He testified
that the 100 percent screening requirement
for children in state custody mandated by
the Consent Decree "should be
achievable" and that the Consent Decree's

stated dental screening rate '"can be
achievable over a period of time."

Martins Dep. at 33. When asked about
barriers to compliance that he saw, Mr.
Martins replied, "There are numerous
external barriers that are out there. Some
of them involve coordination with other
departments, some of them involve the
inability to have good data in terms of
being able to have information on the
system - on the child and following that
child through the system." Martins Dep.
35. Mr. Martins also discussed the
socio-economic barriers to achieving
compliance with the consent decree and
"barriers in understanding" on part of
families of TennCare enrolled children
who sometimes do not seek services for
their children when they are healthy, in
spite of the importance of preventative
EPSDT measures to the continuing health
of their children. Martins Dep. 35-36.
Finally, Mr. Martins stated, "I think we
have barriers from the standpoint of not
totally understanding [*52] all the gaps
that we have in our delivery systems."
Martins Dep. at 36.

Specifically, with respect to the
screening requirements in the Consent
Decree, Mr. Martins testified that the
State is not meeting the 80 percent
standard in the Consent Decree. Mr.
Martins testified that while he would
like to review the numbers, the last
figures he had seen indicated that the
state is not meeting the 100 percent
screening requirements under the
Consent Decree for children who are in
State custody. Further, Mr. Martins
stated that with respect to dental
screening and dental service, the State is
not in compliance with the Consent
Decree. Other areas of particular concern
testified to by Mr. Martins include the
current inadequacy of behavioral health
networks, and the State's failure to meet
the Consent Decree's required provision of
EPSDT services to the children in DCS
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2). On December 19, 2005, Linda Ross, a Deputy
Attorney General on behalf of the Defendants wrote the
Special Master that:

custody. Martins Dep. 187.

Mr. Goetz testified that one factor that
impedes implementation of the Consent
Decree is the sheer enormity of the task,
given the 550,000 children enrolled in

TennCare. Goetz Dep. at 37. He also the State, but neither require that the State

testified to learning that breakdowns in develop a single document setting forth a
communications ha.u./e also created barr.1ers "plan" for maintaining compliance.
to the State's ability to [*53] achieve

Compliance with both EPSDT law and
the Consent Decree is a high priority of

Rather, the State has put in place a clearly

compliance with the terms of the consent
Decree. Goetz Dep. at 37.

This is not a finding that the State
has acted in bad faith or has

defined process, under the leadership of
the Governor's Office of Children's Care
Coordination, to ensure that both the spirit
and the letter of EPSDT law and the

. . . . Consent Decree continue to be met.
intentionally failed to comply with the

Consent Decree. To the contrary, the
Court acknowledges, as set forth above,
that the state has made some progress
toward compliance in some areas.
However, these efforts have not
produced the results mandated by the

(Docket Entry No. 559-2).

On January 9, 2006, the Defendants' submission to
the Court construed the Court's December 13th Order to
relieve the Defendants from submission of any plan. This
submission reads, in pertinent part:

Consent decree some six years ago. The
Court is compelled to grant further
relief to the Plaintiffs, 550,000
TennCare enrolled children, to ensure
that their EPSDT needs are met as
quickly as possible....

...[A] motion for relief looks to the
future, rather than the past. In looking to
the future, the Court has instructed the
Special Master and his experts to create a
comprehensive plan to put the State in
compliance with the terms of the Consent
Decree. The plan is attached to this
Order...This plan is not a modification of
the terms of the consent decree.

(Docket Entry No. 465, Memorandum and Order at pp.
4-8) (emphasis added). The Court then set a deadline for
objections and authorized depositions and proposals for
modifications of the plan attached to its Memorandum.
Id. atp. 8.

On December 13, [*54] 2005, the Court ordered that
the Defendants "immediately disclose to Plaintiffs and
the Special Master the plan, if any, under which the State
is operating to comply with the Consent Decree and the
EPSDT law as well as file by January 31, 2006, its
SemiAnnual Report..." (Docket Entry No 558, Order at p.

The Court's December 13 Order did
not place an affirmative obligation on
Defendants to have a written plan, and
[*55] no such obligation is contained in
either the Consent Decree or EPSDT
laws. At one time, the State was subject to
an analogous obligation in this case. In its
August 14, 2002 Order, see Doc. 291, at
3-4, P 4b, the Court appointed a Special
Master and his selected Experts to oversee
the creation and implementation of an
Itemized Assessment Protocol ("[AP") and
Initial Work Plan ("IWP") to be used in
evaluating the State's compliance with the
Consent Decree and federal EPSDT law...
The TAP and IWP requirements were not
resurrected in the Court's December 13
Order (Doc. No. 558 at 2). In fact, in this
most recent order, the Court affirmatively
limited the Special Master's
responsibilities to "evaluating the State's
implementation of the terms of the
Consent Decree and EPSDT law." (Doc.
No. 558 at 2).

Following the Court's December 13
Order, the State promptly informed
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both Plaintiffs and the Special Master
in a letter dated December 19, 2005 that
the State does not have a single
document setting forth a 'plan."
Instead, the State has put in place a
clearly defined process to ensure that
both the spirit and letter of the EPSDT
law and the Consent Decree continue to
be met.

(Docket Entry No. [*56] 569-2 at pp. 3-4). 12

12 The Court has concerns about Defendants'
counsel's statements that the Consent Decree does
not require a "plan." The Consent Decree reads in
pertinent part, "Within 60 days thereafter, the
parties shall submit to the Court a proposed
agreed order containing a specific remedial plan
addressing the coordination and delivery of
services under EPSDT law and laws contained
therein for children." (Docket Entry No. 12,
Consent Decree at P 92). As to Defendants'
apparent reliance on Court Orders as limiting this
provision of the Consent Decree, the Defendants
have argued to the Court: "Thus, a consent decree
depends, by definition, on the consent of the
parties. The scope of the obligation to which the
parties have consented is set by the terms and
conditions memorialized in the consent decree.
Any attempt by a district court to hold a party to
terms other than those to which it has agreed is an
abuse of discretion per se. See Local No. 93,
Intern. Ass'n of Firefighters, AFL-CIO C.L.C. v.
City of Cleveland, 478 U.S. 501, 529, 106 S. Ct.
3063, 92 L. Ed. 2d 405 (1986), United States v.
Ward Baking Co., 376 U.S. 327, 334, 84 S. Ct.
763, 11 L. Ed. 2d 743 (1964); King v. Walters,
190 F.3d 784, 788 (7th Cir.1999)." (Docket Entry
No. 739, Defendants' [*57] Memorandum in
Support of Renewed Motion to Vacate the
Consent Decree at pp. 2-3).

D. The Recusal Order and Reassignment

In November 2004, Judge Nixon held this action in
abeyance to facilitate settlement negotiations. (Docket
Entry No. 495). During this suspension, the parties
litigated other TennCare actions. (Docket Entry No. 550).
The Consent Decree, however, remained in effect
(Docket Entry Nos. 509 and 546) and during this period,

the Defendants continued their discovery efforts in this
action. (Docket Entry Nos. 498, 501, 508, 511, 512, 560
and 562). In particular, the Defendants issued discovery
requests to depose the Special Master to inquire about
discussions of the Special Master with Plaintiffs' counsel
and the Court.

In the midst of these controversies, Judge Nixon set
aside the plan that had been filed by the Special Master
and recused himself, stating:

Without taking into account the October
22, 2004 order, the history of this case
reveals that this Court has consistently
found the State to be in violation of the
Consent Decree and EPSDT
requirements. Indeed, the State's own
documents show that they are not in
compliance with the terms of the
Consent Decree. (See docket entry
[*58] 546 at 1, (showing that, even in
2004, the State is still below screening
targets that should have been achieved
in 2001)). Notwithstanding this repeated
finding, the Court took to the unusual
path of not holding the State in
contempt or imposing monetary
sanctions. Indeed, the Court has
attempted to steer this case away from
the needless and acrimonious litigation
and focused on fashioning a solution
that would increase compliance with the
Consent Decree and federal EPSDT
requirements. This constructive approach
has been fueled by one goal: To provide
the underserved children of Tennessee the
entire spectrum of medical benefits to
which they are entitled under federal law.

The State's pending Discovery
Motion attempts to push this goal to the
wayside and refocus the case on wholly
unnecessary, time-consuming, costly,
and highly divisive litigation. I refuse to
condone a path that will waste
resources and time in the face of the
urgent need to improve healthcare for
the children of Tennessee. Importantly,
no substantive activity has occurred in
this case since November 2004; it is
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imperative that the parties now turn
their attention to the merits of the case.
Accordingly, and after [*59] much
consideration, I have decided to sua sponte
recuse myself from this case to remove
any barrier - perceived or real - to the
ultimate goal of increasing the State's
compliance with EPSDT requirements.
Let it be clear, however, that my recusal
in no way adjudicates the merits of, or
reflects an opinion on the allegations
contained in, Defendants' Discovery
Motion. Rather, it is a reflection of my
view that the healthcare of Tennessee's
children must come first.

Thus, I hereby RECUSE myself from
the above-styled case, and direct the Clerk
of the Court to reassign it to another
United States District Court Judge in the
Middle District of Tennessee. In light of
my recusal, Defendants' Discovery Motion
and Defendants' Motion to Expedite are
DENIED as MOOT. Pending
reassignment of the case, the Office of the
Special Master shall remain intact, but
INACTIVE. The new presiding Judge
may decide the continuing necessity of the
Office of the Special Master, and all
motions pending at this time.

(Docket Entry No 584, Memorandum and Order at pp.
4-5) (emphasis added). As a related action, the action was
transferred to this member of the Court.

As the succeeding judge, the Court set a status
conference [*60] on February 10, 2006 to discuss
outstanding issues with the parties' counsel. At that time,
a point of contention was whether the Defendants were
required to file a plan to remedy Judge Nixon's earlier
findings of their violations of federal law. The
Defendants' position on this issue, as quoted earlier, is as
follows:

Compliance with both EPSDT law and
the Consent Decree is a high priority of
the State, but neither require that the State
develop a single document setting forth a
"plan" for maintaining compliance.
Rather, the State has put in place a clearly

defined process, under the leadership of
the Governor's Office of Children's Care
Coordination, to ensure that both the spirit
and the letter of EPSDT law and the
Consent Decree continue to be met.

(Docket Entry No. 559-2, Letter from Linda Ross to
Richard Carter, MD). See also, Docket Entry No. 569 at
p. 4 and Docket Entry No. 596, Transcript of Hearing of
February 10, 2006 at p. 10).

At the February 10th conference, the Court reviewed
those portions of the record on this issue. First, paragraph
92 of the Consent decree reads: "Within 60 days
thereafter, the parties shall submit to the Court a proposed
agreed order containing a specific [*61] remedial plan
addressing the coordination and delivery of services
under EPSDT law and laws contained therein for
children." (Docket Entry No. 12 at P 92) (emphasis
added). In an Agreed Order submitted by counsel for the
parties, counsel cited "the remedial plan called for by
paragraph 92 of the consent decree." (Docket Entry Nos.
39 and 40). In an earlier submission, the Defendants
reiterated that they were willing to engage a mutually
agreeable expert "to facilitate further development of a
plan." (Docket Entry No. 31 at p. 2). Later, the
Defendants requested a conference with the Court,
stating: "The proposed remedial plan was developed
pursuant to Paragraph 92 of the consent decree." (Docket
Entry No. 52). See also Docket Entry Nos. 54, 55, 57, 58,
59, 60, 76 and 88 that refer to the Defendants' "remedial
plan." In one Agreed Order, counsel stated: "Pursuant to
paragraphs 88-92 of the consent decree, the parties
submitted a "remedial plan." (Docket Entry No. 59). In
another Order, the Court stated that the "Consent decree
provides for implementation of a remedial plan." (Docket
Entry No. 103). See also Docket Entry No. 164, Order. 13
After reviewing these entries and Orders, the [*62] Court
directed the Defendants to file whatever the Defendants
deem to be their plan to comply with the Consent Decree.
14 (Docket Entry No. 601).

13 To be sure, in a more recent Order, Judge
Nixon stated that the Consent Decree does say
that the state will implement a "plan" or "process
for implementing the consent decree." (Docket
Entry No. 578 at p. 4). This member of the Court
deems paragraph 92 controlling and the parties'
filings establish the requirement for the
Defendants' filing and implementation of a
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remedial plan.

14 The Defendants filed a series of documents,
(Docket Entry Nos. 581-1, 581-2, 624), but upon
review, the Court seriously questions whether
those submissions constitute a coherent plan. Of
course, the Defendant insist that despite its clear
language the consent does not require a plan. The
Consent Decree reads, in pertinent part:
"Nonetheless, present officials cannot correct
problems overnight which have been years in the
making. Their development of the remedial
plan is itself evidence of their genuine
commitment to reform. . ." (Docket Entry No.
12, Consent Decree at P 30) (emphasis added).

After a review of the record, the Court retained the
former Special Master [*63] and his assistants as
technical advisors so as not to lose the most
knowledgeable experts who had expended extraordinary
resources to inform the Court about the Defendants'
compliance efforts. Given Judge Nixon's prior findings of
non-compliance, the contentious exchanges between the
parties' counsel, the extensive scope of the Consent
Decree and the state of the record, the Court deemed
necessary the appointment of monitors to assist the
parties and the Court in identifying issues that remain for
discovery and any evidentiary hearing. A strict protocol
was defined for the monitors' activities. The Monitors
filed a report that the Court deemed helpful in identifying
the remaining issues in the litigation. (Docket Entry Nos.
795 and 796). Regrettably, despite Judge Nixon's prior
repeated findings of their non-compliance, the
Defendants expressed to the Monitors their concerns
about this Court's continuing oversight of this program.
(Docket Entry No. 795, Monitors' Report at p.5). 15

15  This sentiment was also expressed in the
Defendants'’ memorandum in opposition to
Plaintiffs' earlier motion to compel: "As the Court
is surely aware, the Governor's commitment to
constitutional federalism [*64] and his abiding
faith in policy-making by democratically elected
state  officers, in  preference to the
commandeering of state agencies by federal
judges, extends far beyond the present dispute
over EPSDT." (Docket Entry No. 720 at p. 23)
(emphasis added). In sum, the Court has
intervened only when the Defendants repeatedly
failed to meet their obligations to the children
under the Consent Decree and federal law.

E. The 2006 Discovery Proceedings

At the February 10, 2006 conference, Michael Kirk,
one of the Defendants' counsel announced that the
Defendants had achieved compliance with the Consent
Decree. (Docket Entry No. 596, Transcript at p. 47). "I
would just like to note for the record that it is the State's
view that they have been in compliance with the consent
decree." Id. That contention resulted in the Plaintiffs'
commencement of discovery.

The Court held a series of conferences that included
discussions of ESI production. (Docket Entry Nos. 599,
601, 615, 642, 645 and 646). At a February 28, 2006
hearing, the Court heard the testimony of Brent Antony,
the chief information officer of the TennCare Bureau, on
the Defendants' motion for a protective order concerning
a utilization [*65] data request from Mr. Carter, the
former Special Master appointed by Judge Nixon.
Anthony's experience is in health care and Antony's
computer knowledge was 'really from [his] job
experience." (Docket Entry No. 614, February 28, 2006
Transcript at p. 82). Anthony described the Defendants'
change of computer systems.

At the April 17, 2006 conference on the Monitors'
review of relevant state data, the Court "suggested" to the
Defendants that "whatever is electronically available . . .
be made available to the Monitors and the Plaintiffs in
electronic form unless, of course, there is an issue of
privilege." (Docket Entry No. 646 at p. 33). This
instruction was to provide a common base of information
so as to ensure a meaningful dialogue among the parties,
the monitors and the Court on contested issues. Id. The
Court then denied the Plaintiffs' motion to compel such
information (Docket Entry No. 651), but without
prejudice to renew because the Defendants were going to
provide to Plaintiffs any ESI information provided to the
monitors. (Docket Entry No. 656).

On March 31, 2006, Plaintiffs propounded discovery
requests seeking information and documents, including
ESI, related to the State's [*66] contention of compliance
with the Consent Decree. (Docket Entry No. 711).
Plaintiffs' interrogatories and related document requests
included the following two definitions:

9. "Communications'" means any
transmittal of information in any form
or format, whether oral, written, or
electronic, including, without limitation,
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all correspondence, inquiries, discussions,
conversations, negotiations, agreements,
understandings,  meetings, telephone
conversations and message logs, letters,
notes, memoranda, telegrams, faxes,
emails, or recordings. It is understood that
all categories of documents described
above shall include with respect thereto all
communications as defined, whether or
not expressly stated. The production of
electronic communications should be
accompanied by a description of the
software and technology wused to
prepare the communications and
needed to read them.

ko ck

15. The term "document" means all
writings of any kind, including the
originals and all non-identical copies,
whether different from the originals by
reason of any notation made on such
copies or otherwise (including without
limitation, correspondence, e-mail,
memoranda, notes, diaries, statistics,
checks, statements, [*67] receipts,
returns, summaries, pleadings, affidavits,
depositions, pamphlets, books,
prospectuses, inter-office and intra-office
communications, offer notations of any
sort of conversations, telephone calls,
meetings or other communications,
bulletins, printed matter, computer
print-outs, information contained in any
computer although not yet printed in
hard copy, teletypes, telefax, invoices,
worksheets, and all drafts, alterations,
modifications, changes and
amendments of any of the foregoing),
graphic or oral records or
representations of any kind, (including
without  limitations,  photographs,
charts, graphs, microfiche, microfilm,
videotape, recordings, motion pictures)
and electronic, mechanical or electrical
records or representations of any kind,
(including without limitations, tapes,
cassettes, discs, recordings).

(Docket Entry No.626-2, at pp. 3, 4) (emphasis added).
Plaintiffs' discovery requests also sought information and
documents in the possession of the Defendants' agents
and included an instruction that, "when [*68] answering
an interrogatory, to the extent that an activity or
responsibility has been delegated to a contractor, identify
the contractor and the scope of the delegation." Id. at 2.
Some interrogatories explicitly requested information
related to contractors' actions and information. 16

16 See Docket Entry No. 626-2, Interrogatory 18
(f) ("Identify each class member whose death or
injury has come to the attention of state officials
or their contractors and that may have followed a
denial of health care to the child or the child's
inability to access health care"); Interrogatory 19
(i) (seeking any process in place by Defendants or
their contractors to ensure employment of the
correct definition of "medical necessity"); and
Interrogatory 54 (c) (seeking information related
to "any process or measure used by the
Defendants or their contractors to assess
compliance  with  the  Consent Decree
requirements.").

On May 15, 2005, the Defendants responded, but
converted their ESI to hard paper copies. (Docket Entry
No. 709, Plaintiffs' Brief in Support of Motion to Compel
Discovery at pp. 14-15). The Defendants insisted that the
hard paper copies were identical to any responsive ESI
and therefore [*69] did not produce the documents in
ESI computer format. (Docket Entry No. 720 at p. 13,
Docket Entry No. 815-2 at p. 4 and Docket Entry No. 988
at p. 186). Nicole Moss, a defense counsel, conceded the
Plaintiffs served discovery requests for electronic
discovery. (Docket Entry No. 734, November 6, 2006
Transcript at p. 23). Of particular note is that the
Defendants' following objection: "8. Defendants object to
the Interrogatories' definition of "document" to the extent
it reaches electronic versions of documents separate and
apart from a hard-copy version of the identical document
that has been identified and made available in the
hard-copy form." (Docket Entry No. 815-2, Defendants'
Response to Plaintiffs' Third Set of Interrogatories at p.
4) (emphasis added). The Plaintiffs provided ESI in
response to the Defendants' discovery requests. Id. at pp.
24-38. Plaintiffs' ESI production included some metadata.
(Docket Entry No. 719, Antony Declaration at p. 5, P 7).

The Defendants objected to providing potentially
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responsive information or documents from the MCCs,
contending that these files are not within their own
possession, custody or control except documents already
provided to the [*70] State by the MCCs.

The State contends that it can fully and
accurately respond to plaintiffs' discovery
requests and that it need not require its
EPSDT contractors to search their files for
potentially responsive information or
documents, and that the defendants are
only obligated to produce documents or
information that the contractors have
already provided to the State because the
rules only require the production
documents in a parties' possession,
custody or control. Further, the State
contends that to require its contracts to
have to independently respond to
Plaintiffs' discovery requests would be
unduly burdensome and prohibitively
expensive.

(Docket Entry No. 711, Joint Discovery Statement at p.
4).

The parties' counsel continued to disagree on
discovery issues and in an August 16th letter, the
Plaintiffs' counsel reaffirmed that: "On that broader
question regarding electronic production, we agreed to
disagree, since it continues to be the Plaintiffs' position
that we are owed such production under Rule 34."
(Docket Entry No. 712-3 at p. 20). Further negotiations
between the parties narrowed some issues, but as this
Memorandum reflects, the parties did not resolve their
significant [*71] discovery disputes.

On October 13, 2006, the Plaintiffs filed another
motion to compel (Docket Entry No. 708), that the
Defendants opposed. (Docket Entry No. 720). The
Defendants also filed a motion to compel on non-ESI
issues involving Plaintiffs' contacts with advocacy groups
and law firms (Docket Entry No. 706) that was denied on
First Amendment principles and the work product
privilege. (Docket Entry No. 743). In support of their
objections to Plaintiffs' ESI discovery requests, the
Defendants submitted affidavits, but those affidavits
made only generalized assertions of an undue burden and
the interruption of the work of state employees to respond
to the Plaintiffs' ESI requests. (Docket Entry No. 720 at

Exhibits B and C thereto).

The Court held a discovery hearing on November 6,
2006 to decide the parties' pending discovery motions
and to mediate the parties' differences on ESI discovery.
As to the Plaintiffs' discovery request for ESI, the Court
reiterated its understanding from the April 17, 2006
conference that whatever ESI was given to the monitors
was to be provided to the Plaintiffs. (Docket Entry No.
734, November 6, 2006 Transcript at pp. 34-36). The
Court also expressed [*72] the view: "it makes sense to
me that if it's available on an electronic data form, that
you all would share that instead of generating all of this
paper." Id. at p. 68. The ESI was to be produced for the
fifty (50) key custodians as agreed upon by the parties. 17
(Docket Entry No. 734 at pp. 35, 68; Docket Entry No.
743 at p. 2). The Court further ordered the production of
documents and information, including ESI, in the
possession of the MCCs (Docket Entry No. 734 at pp.
71-74; Docket Entry No. 743 at pp. 1-2). The Court
directed counsel to prepare an Order specifying the
information sought from the MCCs, id. at pp. 69-70,
because "[a]s I understand it, there is no real objection to
producing what the MCOs have." Id. at p. 69. The Court,
however, directed that the ESI discovery would be
produced under an agreed protocol, id. at pp. 65-66 and
told the parties to exchange information about their
computers and software among their computer experts.
Id. at pp. 66-68, 74-75, and 86-87). The Court granted the
Defendants leave to seek relief if the computer experts
were unable to agree on the terms of the protocol. Id. at
pp- 75, 82, 90.

17  The Plaintiffs' initial designation was for
more [*73] than 100 key custodians.

At the November 6th hearing, Plaintiffs' counsel also
expressed concerns about the Defendants' ambiguous
responses to their discovery requests on destruction of
evidence. The Court ordered the Defendants to give
assurances that the State had preserved responsive
information and responded fully and accurately to the
Plaintiffs' discovery. The Court ordered that individuals
identified by the Defendants as key custodians to answer
Plaintiffs' revised and simplified requests for admissions
about destruction of evidence and to sign their answers
personally. (Docket Entry No. 734 at pp. 56-64; Docket
Entry No. 743 at p. 3; Docket Entry No. 786 at pp.
40-42). The Plaintiffs propounded their third requests for
admissions and fifth set of interrogatories on this issue.
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(Docket Entry No. 799).

In an Order entered on November 21, 2006, the
Court ordered the Defendants to "provide responsive
documents that are in electronic format." (Docket Entry
No. 743, Order at p. 2.). In response to this Order, the
Defendants offered Plaintiffs what the Defendants
deemed an "eminently reasonable alternative solution,"
i.e., to provide "production of supplemental materials and
those documents [*74] where record of blind carbon
copy may have been omitted from prior production."
(Docket Entry No. 907 at 13-14). The Defendants offered
to produce only ESI after April 15, 2006, and the ESI for
any "documents prior to that date that were blind copied
to any recipients." Id. at p. 14. 18

18 The Defendants assert that there was not any
agreement or ruling previously about how far
back discovery should run. (Docket Entry No. 907
at pp. 20-21). The parties agreed that discovery
would relate back to June 2004, when the last
round of discovery was conducted. This
agreement is reflected in the Defendants counsel's
letter to the MCCs that they needed to produce
information since June 2004. (Docket Entry No.
899, Exhibit A at p. 5).

On December 6, 2006, a conference was held with
the parties' computer experts to decide unresolved issues
on the protocol for the production of ESI under the
November 21st Order. (Docket Entry No. 764 at pp. 28,
51). 19 In reliance upon precedents in this district
involving complex matters, the Court directed the parties'
computer experts to confer, without the presence of their
counsel, to develop a protocol and/or memorandum of
understanding to address the cited [*75] problems with
electronic discovery. (Docket Entry No. 764, at pp. 5-6).
The '"experts only conference" was held without
objection by any counsel and yielded positive results that
were appreciated by the parties' counsel 20 . At the end of
the December 6th conference, the parties' experts
announced their ESI discovery protocol and for the
prospective preservation of responsive ESI, and
electronic searches with keywords to be identified by the
Plaintiffs. Id. at pp. 14-20. To ensure that all responsive
ESI is preserved and searched, the Defendants were to
survey the individuals identified as key custodians and
ascertain whether those custodians had saved relevant
ESI. At the December 6th conference, the Court also
suggested that the parties hold a series of similar

conferences with the MCCs, with a court reporter, to
negotiate any further protocol issues on ESI production.

19 At this conference Plaintiffs insisted that
without an enforced litigation hold, emails of state
employees would be routinely destroyed. (Docket
Entry No. 764: Transcript of December 6, 2006 at
pp. 28-30, 42-50). Plaintiffs' counsel also raised
the lack of a litigation hold at the November 6,
2006 hearing. (Docket [*76] Entry No. 734 at pp.
61-62).

20 Counsel for both parties responded favorably
to the first "experts only conference":

[Plaintiffs' Counsel] MR.
BONNYMAN: Thank you, Your
Honor. We think this process has
been very productive. It was very
helpful for the two experts to talk.
And I will acknowledge that part
of the reason why that was so
useful was because our side lacked
-- -- until the pro bono help that
Mr. Tigh has supplied we've
lacked the sophistication to
perhaps be as constructive in this
as we needed to be. So we really
welcome that and welcome to be
able to be on a par with the
resources of the State.

k ok sk

[Defendants' Counsel] MS.
MOSS: Your Honor, the State also
welcomed this opportunity. We
believe that this has greatly helped
in coming up with a reasonable
protocol that the State can live
with and takes into account the
limitations that the State has.

(Docket Entry No. 764, December 6, 2006
Conference at pp. 27, 51).

As requested, the parties' computer experts submitted
an order that reflected their agreement. (Docket Entry No.
784-3 and Docket Entry No. 785). Mr. Tigh, Plaintiffs'
computer expert, also submitted his declaration on the
need to ask custodians an additional question [*77] as to
whether the custodians had removed any responsive
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information to any non-attached media. (Docket Entry
No. 785-2, Tigh Declaration P C). On January 14, 2007,
the Court entered another Order adopting Tigh's
suggestion and ordered that "[t]he Defendants shall file
certifications of the key custodians as to whether any
material has been removed." (Docket Entry No. 789 at p.
3, citing the Tigh affidavit at P C). In the Court's view,
these certifications would ensure all relevant ESI would
be retrieved.

Plaintiffs' proof is that the Defendants reneged on the
computer experts' agreements at the December 6th
conference to use 50 keywords or search terms, (Docket
Entry No. 759) and the Defendants unilaterally selected
two search terms and insisted upon a date-limited search.
(Docket Entry No. 810, Exhibit A). Defendants initially
responded that this restriction was necessary to complete
the search to meet the Court's date for an earlier
scheduled evidentiary hearing. Later, the Defendants
would contend that the ESI production was too costly.

Based upon the parties' filings, the Court concluded
that the out-of-court conferences of the experts had not
been as productive as the Court contemplated. [*78]
Once the parties left Court, their disputes over basic ESI
issues resurfaced. Given the technical nature of the
discovery controversy, the Court scheduled an "experts
only" conference for April 11, 2007 for the parties' and
MCCs' computer experts. (Docket Entry No. 857, Order)
This conference was to define the parties' technical
disputes and to implement the Court's Orders requiring
the production of responsive ESI. A series of Orders were
entered to ensure that the Court and the participants
shared the same core information about the capabilities of
the Defendants' and MCCs' respective computer systems,
including their retention policies and software programs.
(Docket Entry Nos. 858 and 859). Such information was
ordered to be treated as confidential. Id. All participants
were also requested to file a list of outstanding discovery
issues. (Docket Entry No. 859). The Defendants filed a
statement of disputed issues, requested that "the
November 2006 orders be modified" and raised questions
about the form of the Plaintiffs' Third Request for
Admission and Fifth Interrogatories. (Docket Entry No.
860, Exhibit G thereto).

The "experts only" conference was a discussion of
the parties' and [*79] the MCCs' computer experts
without the presence of the Court or counsel, 2! except to
announce protocol for the conference and to hear the

experts' reports on their progress. (Docket Entry No.
872). At the end of the conference, the parties' and the
MCCs' computer experts unanimously agreed that the
conference was productive. The Court directed the State's
computer expert to prepare a written summary of the
experts' agreements and to circulate that document among
all experts for comment and file that report with the
Court. (Docket Entry No. 872 at p. 228). After the April
11th conference, the parties and the MCCs had out of
court conferences, and their disputes resurfaced.

21 At the beginning of the conference, counsel
for two MCCs objected to the conference format.
The Court cited the absence of any objections by
the parties' counsel to the first such conference
and quoted the parties' counsel's favorable
reactions to that conference. The Court overruled
those objections. A transcript of that conference
was deemed confidential and ordered to be filed
under seal. At the end of the conference, the Court
again inquired whether any counsel objected.
Plaintiffs' counsel did not object to [*80] this
conference, but all counsel for the Defendants'
and the MCCs objected. The legal authority for
that conference is noted supra.

The Plaintiffs renewed their earlier motion to compel
on all outstanding discovery and ESI issues and the Court
set an evidentiary hearing on that motion. With this brief
history of the litigation, the Court sets forth below its
findings of fact and conclusions of law on all outstanding
discovery disputes.

I1. Plaintiffs' Renewed Motion to Compel
A. Findings of Fact

1. Information Requirements and Discovery Rights
under the Consent Decree

In their motion, Plaintiffs rely, in part, upon the
Consent Decree that requires the collection and
maintenance of the data on the Defendants' compliance
with the Consent Decree. In several paragraphs, under the
heading, "Monitoring and Enforcement of MCO and
DCS Compliance," the Consent Decree has the following
paragraphs requiring the Defendants and the MCCs to
track and report the medical screening and services to
individual class members:

91. Upon request, the evaluators shall
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be afforded access to such records
(including electronic data files) or
persons as necessary to fulfill the
responsibilities imposed by this order.
[*81] Each party shall have access to
information and materials obtained by
the evaluators; however, except for
information which originated with the
parties' counsel, the evaluators may
withhold the source of any information
they have received. The evaluators may
communicate ex parte with the parties,
their agents or counsel; upon request, the
evaluators shall disclose to the opposing
party the general substance of such
communications. The evaluators shall
otherwise treat all records as confidential.

% sk sk

94. Within 180 days, the Defendants
shall require their contractors to
achieve and maintain the capability of
tracking each child in the plaintiff class,
for purposes of monitoring that child's
receipt of the required screening,
diagnosis and treatment. The tracking
system shall have the -capacity of
generating an immediate report on the
child's EPSDT status, reflecting all
encounters reported to the contractor
more than 60 days prior to the date of
the report.

95. Within 150 days, DCS shall
achieve and maintain a tracking system
as reflected above. The tracking system
shall have the capacity to generate a
report on the child's EPSDT screening
status and shall reflect all screens
received [*82] by the child more that 30
days prior to the report. DCS shall
establish a procedure for notification of
TennCare if a DCS case manager suspects
that action or inaction by an MCO in
performing its duties under the TennCare
contract has caused a child to
inappropriately enter DCS  custody.
TennCare shall receive such notification
as part of its complaint processes and take

whatever action is appropriate. DCS shall
include this procedure as part of its
departmental training.

97. The state shall compile, in a
standardized electronic format capable
of supporting flexible, customized
analysis and reporting, data on all
pertinent provider encounters which
involve children, and which are covered
by the TennCare program.

98. The state shall conduct ongoing
audits for the purpose of authenticating
such encounter data. In order to ensue
the integrity of the audit reports, such
audits shall be conducted by qualified
personnel and shall meet generally
accepted standards regarding sample size
and selection.

(Docket Entry No. 12, Consent Decree at PP 91, 94, 95,
97 and 98) (emphasis added). In addition, the Consent
Decree created a "process for monitoring and reporting
[by the Defendants] their compliance [*83] with the
requirements of this order." Id. at P 96. For these tracking
and monitoring systems, the Consent Decree sets a
semiannual reporting requirement for the Defendants. Id.
at P 104.

Another provision of the Consent Decree also grants
Plaintiffs' counsel a right of access to the data on
monitoring and tracking compliance through the
Defendants. Upon Plaintiffs' counsel's request, the
Defendants agreed to produce this data to Plaintiffs'
counsel.

Upon 30 days prior notice to
TennCare, plaintiffs counsel shall have
access during normal business hours to
any public records relating to the state's
compliance with the terms of this order,
or to the monitoring, auditing or testing
of such compliance. Subject to any
applicable federal laws limiting the
authority of a court to grant access to such
records, plaintiffs' counsel shall have
access to the records of members of the
plaintiff class. All information related to
plaintiff class members provided to
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plaintiffs' counsel shall be considered to
be confidential and shall not be used for
functions other than those directly related
to compliance with this order. All such
records shall be obtained, if necessary,
and provided to plaintiffs' [*84]
counsel through TennCare, rather than
through individual MCOs.

Id. at P 105. (emphasis added).

The Defendants' and MCCs' contracts contain the
following provisions on the Defendants' and other
governmental agencies' access to any MCC's information
about any TennCare enrollee:

The CONTRACTOR shall insure within
its own organization and pursuant to any
agreement the CONTRACTOR may have
with any other providers of service,
including, but not limited to providers,
subcontractors or any person or entity
receiving monies directly or indirectly by
or though (sic) TennCare, the
TENNCARE representatives and
authorized federal, state, and
Comptroller personnel including but
not limited to TENNCARE, the Office
of Inspector General (OIG), the
Medicaid Fraud Control Unit (MFCU),
the Department of Health and Human
Services, Office of Inspector General
(HHS OIG) and the Department of
Justice (DOJ) and any other duly
authorized state or federal agency shall
have immediate and complete access to
all records pertaining to the medical
care and services provided to TennCare
enrollees.

(Plaintiffs' Exhibit 28) (emphasis added).
2. The Lack of Preservation of Relevant Records

From the Court's perspective, the [*85] core of this
ESI discovery controversy is the absence of any effective
attempt by the Defendants to preserve and segregate
relevant ESI, since the filing of this action in 1998.
Despite the entry of the Consent Decree in 1998, the
proof is that only in March, 2004 did the Defendants

prepare a litigation hold memorandum for its employees
and MCCs in the TennCare program. This March 17,
2004 memorandum, prepared by then counsel for the
Governor and a member of the State Attorney General's
office, sets forth a detailed process for the retention,
segregation and preservation of documents on this and
other TennCare actions. 22

22 The March 17, 2004 memorandum or
litigation hold appears to represent a shift in the
Defendants' focus to a litigation strategy to seek
relief from the Consent Decree on its Medicaid
programs in this and related actions. The
Defendants' proof is that this shift was because
the Governor wanted relief from the Consent
Decrees. Another manifestation of this policy
shift, beyond the March 17, 2004 litigation hold
memorandum, was the retention of new counsel
shortly thereafter. (Docket Entry No. 383, 385).

The March 17th memorandum referred to this action
by name and stated [*86] that it was "critical that we
take every reasonable step now to preserve the
information, documents, and/or data produced or received
by the work teams, whether in hard copy or electronic
form." (Plaintiffs' Exhibit 24A). 23 This memorandum
refers to a variety of electronic records to be preserved,
including such information from "outside sources":

[The material that must be preserved]
includes, but is not limited to: (1) email
and other electronic communications; (2)
word processing documents, including
drafts of documents; (3) spreadsheets; (4)
databases; (5) power point presentations;
and (6) personal notes. The material to be
preserved also includes any information or
data received by a work team from outside
sources.

(Docket Entry No. 828, Exhibit 20 thereto).

23 At one point, Defense counsel asserted that
their duty was only to issue the litigation hold, not
to ensure that it was implemented. (Docket Entry
No. 828, Exhibits 9, Moss Letter to Bonnyman at
p. 2 ("I did suggest that the State does not have an
obligation to preserve all documents simply
because a consent decree is in place, but my
comment was merely directed to the issue of
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whether the State had an obligation to do more
[*87] than instruct state officials to preserve
documents relevant to this litigation, which the
State has done.")). There is not any documentary
evidence of a litigation hold issued by current
private counsel. Plaintiffs note that current lead
counsel describes his firm as well experienced in
"cases [that] were paper intensive, involving
literally millions of documents, which we were
able to index, store, and search electronically."
(Plaintiffs' Exhibit No. 35 at p. 2).

In summary, this memorandum constituted a
"litigation hold" for the preservation of all potentially
responsive materials as well as the collection and review
of such materials by designated records custodians.
Provisions for contemporaneous designation and
segregation of privileged materials communications are
included, as this memorandum described in some detail:

An initial step that needs to be
implemented immediately is the
appointment of a records custodian for
each work group, who will be
responsible for maintaining and
preserving all data received and
produced by each work group. In order
to assist these individuals in this task, it
is imperative that they receive copies of
all documents, including drafts, and
other [*88] materials and that they be
included in all communications,
including electronic. Further, any
materials that are privileged either as
attorney client communication or as
attorney-work product should be
designated as such, so that the record
custodians can segregate out those
materials to preserve their
confidentiality...

Limit written documents, especially
the distribution of written documents ...
Mark all draft materials '"Working
Drafts": Keep in mind that any written
document could be deemed a "public
record" and publicly distributed.

k ok ok

Preservation of all records

pertaining to TennCare Reform is of the
highest priority. This includes all
electronic documents (email, memol],
etc.).

& %k 3k

To preserve documents as efficiently
as possible: All e-mails and attachments
should be cc to: AG_TennCare Team.

All email and attachments should
be cc to: The F&A team Representative
("records custodian'')

All future documents and email
should be saved immediately to the
server or as email archive or filed if
"hard copy" only.

Should any employee involved in this
effort leave state service, their hard drive
should be imaged and retained.

Plaintiffs' Exhibit Nos. 24-F and 24-G. (emphasis added).
Notwithstanding [*89] these documents, the TennCare
Team mailbox was not made available by December 2,
2004, and there remained a "need to establish a policy of
centralized retention of all electronic documents, (emails,
files, reports, presentations, etc.), for returning to
Medicaid." Plaintiffs' Exhibit 24-B.

The extent, if any, of the actual distribution of this
Memorandum is unclear as the Defendants did not offer
any proof on this issue. The Defendants did not present
any proof from the working group's designated records
custodians whose positions were identified in the March
17th Memorandum to collect all ESI from their groups so
as to implement the memorandum. At the November 6,
2006 hearing, defense counsel stated that privileged
documents had not been reviewed nor segregated for the
Plaintiffs' ESI discovery requests until beginning in
December 2006 or January 2007.

The State is not equipped today to be
able to do this sort of electronic
production. It doesn't have the in-house
capabilities to do it. Mr. Antony's
declaration that we filed with our
responses to their motion to compel details
the very convoluted and complicated
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process that we would try to come up
with, which would require State officials
[*90] to try to forward all of their e-mails
and electronic documents to a separate
e-mail account, then have attorneys to on
that account and try to review each one,
and then forward it either to a
non-responsive e-mail box or a privileged
email box.

We're talking a tremendous amount of
time and expense, both that attorneys' time
certainly in the review, but we're talking
time that the State officials are going to
have to take time away from their normal
obligations to send literally thousands and
thousands of e-mails.

(Docket Entry No. 734, Transcript at p. 26). These facts
are inconsistent with any effective implementation of the
March 17, 2004 memorandum/ litigation hold, as
described by its terms.

The proof establishes that even if the March 17, 2004
litigation hold memorandum were distributed, there was
not any implementation of its provisions. 24 The proof is
undisputed that the March 17th memorandum was never
disseminated to the staff of the Governor's Office for
Children's Care Coordination (GOCCC), the agency that
was created to coordinate and oversee implementation of
the Consent Decree. (Docket Entry No. 938, Flener
Deposition at pp. 42 - 43; cf. Docket Entry No. 569-4,
Declaration [*91] of Thomas Catron at PP 2-4), nor to
the TennCare official in charge of information
technology. (Docket Entry No. 984 at p. 192). Pertinent
State agencies were not monitored for compliance.
(Docket Entry No. 984 at pp. 194-95 and Plaintiffs'
Exhibit 23 at p. 54). GOCCC did not monitor the state
agencies within its charge for document and ESI
preservation procedures. Id. at pp. 54, 55. Rob Bushong,
the State's paralegal in charge of document preparation
had never seen the March 17th Memorandum. (Docket
Entry No. 988 at p. 203). Neither counsel who prepared
the March 17th Memorandum testified as to the
distribution of that memorandum nor how the litigation
hold was implemented.

24 After the June 2006 evidentiary hearing, the
Defendants submitted the affidavit of Linda Ross,
a Deputy Attorney General and counsel for the

Defendants. (Docket Entry No. 998). Defendants'
counsel contended that for the "first time" in
closing argument, Plaintiffs' counsel argued that
private defense did not issue a litigation hold.
(Docket Entry No. 997 at p. 5). In her affidavit,
Ross asserts that she wanted to assure the Court
that the Defendants' private counsel "fully
supported" and "fully implemented" the [*92]
March 17th litigation hold. Id. The Court
disregards this affidavit for several reasons.

First, the Court made it clear that live
testimony would be required for the issues at that
hearing. The Court earlier struck affidavits
submitted on this motion. (Docket Entry Nos.
1008 and 1009). The reasons for this requirement
are that the Defendants' prior discovery affidavits
have been conclusory, inadequate and at times,
inaccurate. See Docket Entry No. 596, February
10, 2006 Transcript at pp. 35-36. Ross's affidavit
exemplifies this problem with her conclusory
references that private defense counsel "fully
supported" and "fully implemented" the litigation
hold. Ross's assertions are unsupported by any
specifics facts as to what private defense counsel
actually did so as to assess the credibility of her
conclusory assertions. This affidavit is written, as
other affidavits submitted by the Defendants'
counsel, with conclusory assertions to support an
argument.

Second, Plaintiffs' counsel raised the issue of
the absence of a litigation hold at the November 6,
2006 conference (Docket Entry No. 734 at pp.
14-19, 49-64) and the December 2006 conference
(Docket Entry No. 764 at pp. 28-30, 42-50).
[*93] Plaintiffs' counsel expressly raised this issue
in their brief before the June 19th hearing:

B. The Defendants nonetheless
failed to monitor and maintain
an effective litigation hold within
state government.

Although the litigation hold
was  issued, it was not
implemented. Present defense
counsel assert that their duty was
only to issue the litigation hold, not
to ensure that it was implemented.
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(Doc. 828, Ex. 9 and 10). [FN4]
But the state failed to perform this
duty as well - the litigation hold
was never disseminated to the staff
of the Governor's Office for
Children's Care  Coordination
(GOCCQ), the agency responsible
for coordinating and overseeing
implementation of the Consent
Decree in this case. (See Doc. 938,
Flener Deposition at 42:11 - 43:12;
¢fDoc. 569 at Paras. 2-4). Nor was
there monitoring of state agencies
to determine whether to document
and ESI preservation procedures
outlined in the litigation hold were
being observed. (Doc. 938, Flener
Deposition at 54:8-55:6).

The  State's failure to
implement the procedures outlined
in the litigation hold was
widespread, if not universal.
Defense counsel reported to the
Court at the November 6, 2006
hearing that yet custodians had
[*94] not been forwarding
potentially responsive information,
and that privileged documents had
not been reviewed or segregated.
(Doc. 734 at 26).

N.4 The March
17, 2004 litigation
hold, which was
developed by the
Attorney  General
and the Governor's
Counsel,
acknowledged the
duty and intention
not merely to issue
the memorandum
but to take steps to
ensure the actual
preservation of
relevant  evidence.
The role of lead
counsel in this case
passed to outside

counsel shortly
thereafter. (Doc.
383. 385).

(Docket Entry No. 941-1 p. 8).

Third, Nicole Moss, a defense counsel, earlier
acknowledged on this issue that: "I did suggest
that the State does not have an obligation to
preserve all documents simply because a consent
decree is in place." (Docket Entry No. 828,
Exhibit 9, Moss letter at p. 2). Moss added: "my
comment was merely directed to the issue of
whether the State had an obligation to do more
than instruct state officials to preserve documents
relevant to this litigation, which the State has
done. The State believes that the document
preservation policies and instructions it has issued
fulfill its obligations to reasonably ensure that all
documents relevant to this case are not destroyed
[*95] and that there is no further legal
requirement that all documents created by the
State, even those not related to this litigation, be
preserved for all time." Id. (emphasis supplied).

The Court concludes that the Defendants
cannot utilize Plaintiffs' counsel's closing
argument to justify proof that should have been
presented at the June 2007 hearing where Ross's
conclusory assertions could be tested.

If this litigation hold were implemented, as outlined
in the March 17th memorandum, then these complex
discovery issues about ESI discovery and related costs of
privilege review issues would be moot as, for example,
all privileged documents would have been aggregated,
centrally located, preserved, and segregated after a
privilege review by the State Attorney General's office.
As the circumstances now stand, the Defendants' counsel
argue that none of this ESI should be produced because
an expensive and costly privilege review of this
information is necessary and that this review is so costly
that members of the class or class counsel should be
required to pay for the Defendants' privilege review and
ESI production.

To be sure, at the December 6th hearing, Nicole
Moss, one of the defense counsel, [*96] did state that
after Plaintiffs renewed their discovery, a litigation hold
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was issued in June, 2006, but those instructions, if
written, were not introduced at the June 19th hearing. At
the December 6th hearing, Moss told the Court that there
was not any litigation hold until 2004 because this was a
consent decree case. (Docket Entry No. 764 Transcript at
p. 42). According to Moss, "[w]hen this case went into
litigation, at that point, we put a litigation hold on
responsive documents." Id. The Court finds this assertion
flawed, given the clearly contested contempt proceedings
in this action in 2000 and 2001 (Docket Entry Nos. 63,
65, 69, 79, 123 and 124) as well as the contested issues in
2002 (Docket Entry No. 281, Defendants' Motion to
Modify the Consent Decree) that was set for a hearing in
2003 (Docket Entry No. 332). On May 20, 2004,
Plaintiffs filed a motion for an evidentiary hearing.
(Docket Entry No. 375).

In addition, the Defendants cite the testimony of
GOCCC director Natasha Flener that there was a
litigation hold and that she tried to save everything on her
computer. Flener's actual testimony was: "You know,
after I had been there a few months, I think I was told
that we [*97] needed to be keeping all e-mail
correspondence." (Defendants' Exhibit 17, Flener
deposition at p. 44) (emphasis added). Flener also
testified: "I mean, we had conversation, obviously, about
it, because we were all doing it. I don't know that - I don't
know if we talked about specifics on, you know, what we
needed to be producing." Id. at 68 (emphasis added). 25
On the critically important issue of preservation of
records by the person in charge of oversight of this part
of the TennCare programs, the Court would expect
greater clarity in her testimony or a reference to the
March 17th memorandum.

25  The only other uncertainty she expressed
about the litigation hold concerned whether it
extended to every single draft of a document,
even hard copy drafts that merely reflected
non-substantive  grammatical and  stylistic
changes. Id. at 42 ("Like, if we had, you know,
multiple drafts of something we were working on,
I don't know that I really knew whether or not I
needed to keep every draft hard copy of it.")
Flener further testified that she received
instructions regarding her preservation duties at
the time Plaintiffs' Third Set of Interrogatories
and Third Set of Document Requests were
disseminated. [*98] See id. at 80 (testifying that
she received instructions regarding "what things

we might need to be keeping or maintaining or
saving").

Defendants also cite Brent Antony, the TennCare
official designated by the State to address the technical
aspects of electronic discovery. Antony testified about a
litigation hold in 2000, but there is not any documentary
evidence of such. In his earlier affidavit, Antony
described the collection of ESI in a single mailbox, as
requested by the Plaintiffs, as an undue burden. (Docket
Entry No. 720, Exhibit C thereto). Later, Antony
characterized this method as "very convoluted and
complicated process . . . which would require State
officials to try to forward all of their emails and
electronic documents to a separate e-mail account,”" for
the ESI production. (Docket Entry No, 734, November 6,
2006 Transcript at p. 26). These assertions are contrary to
the March 17th memorandum/litigation hold that actually
requires a single mail box for all relevant ESI at two
offices; Finance and Administration and the State
Attorney General's offices. The Defendants did not
actually have a single mail box for all emails until 2006
or 2007.

Plaintiffs argue that the lack [*99] of a litigation
hold resulted in the destruction of responsive information
from the Governor's Office for Children's Care
Coordination, and e-mail boxes of some key custodians
in other agencies, citing Docket Entry No. 799 and
Docket Entry No. 828, Exhibit 11 at TJC 85, TJC 173,
TIC 188, TJIC 209 and Exhibit 16 at TIC 196. Plaintiffs
argue that the Defendants are well aware of the
importance of e-mails as evidence because in 2001, the
Defendants submitted numerous emails as evidence to
support their assertions of compliance. See Docket Entry
No. 223, admitting Plaintiffs' Exhibit D1, H09, H11,
H14, H19, H39, H51. Defendants strongly dispute this
destruction of evidence assertion.

The Defendants' standard retention policies on ESI
are that items older than 180 days would roll off the
system. In their discovery report to the Court, the
Defendants described the loss of ESI in their system and
the lack of organized retention of ESI:

For email the State has policies and
procedures regarding the removal of aged
emails, and backups for disaster recover
purposes. The State regards emails that
have been in a mailbox for six calendar
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months as aged emails. When emails
reach the 6 month age they [*100]
automatically become eligible for
removal. Unless specific action is taken
by a mailbox user, emails are removed
from the system one month following
their six month anniversary. The State
performs disaster recovery backups on
its email servers on a daily basis. The
backup media is retained for a period of
five days from the day of the backup. If
during that five day period an email
server were to fail and lose the
mailboxes it supports, the disaster
recovery backup would be used to
restore the mailboxes on a repaired or
replaced server. Backup media is not
maintained following the five day
period. It is reused for backup, recycled
into other uses, or destroyed.

While the State has issued instruction
to archive emails so as preserve them from
automatic deletion as described above, the
State does not have a specific policy or
procedure on how to archive emails for
future reference since there are so may
myriad places and ways to archive. It is
the responsibility of each email account
owner to maintain archival copies of
emails as instructed by their
supervisors, or if not instructed, as they
believe appropriate.

(Docket Entry No. 740-2, TennCare E-Discovery Report
at p. 10) (emphasis added).

Defendants [*101] elicited some proof that some
custodians were instructed to retain relevant ESI in their
archives. (Docket Entry No. 984, June 20, 2007
Transcript at pp. 162-63). Defendants' key custodians
have individual work stations, where they maintain
individuals' "my documents" file/folders and "home
folders." These work stations lack any backup retention.
In a word, "there are no tapes for the designated
custodians." (Docket Entry No. 786, December 20, 2006
Transcript at pp. 7-10). Only at the December 2006
conference did Antony describe the measures taken in
2006 to collect the key custodians' mail boxes into a
single tape. Id. at p. 7.

Yet, in a December 7, 2006 response to the Plaintiffs'
second request for admission, the Defendants
acknowledged "a few isolated instances in which
individuals had not archived their emails" and admitted
that there was "one isolated instance" in which a former
employee's entire email box had been deleted. (Docket
Entry No. 771, Exhibit A thereto at pp. 5-6). The
Defendants also admitted that "many electronic
documents, in particular email, having been produced in
hard copy form may no longer exist electronically." Id. at
p- 5. In response to the Plaintiffs' [*102] Third Request
for Admissions, the Defendant disclosed that when
several key custodians left employment, they were never
told to preserve relevant documents and their computers
were reconfigured for other reasons. See Docket Entry
No. 828, Exhibit 16 at pp. 4-7; id. at Exhibit 11 at pp.
1-3; id. at pp. 11-13; id. at pp. 4-7; id., at pp. 8-10.
Plaintiffs cite as other proof lost emails. 26

26 See e.g., Rebecca Poling: Docket Entry No.
980 at 89 of 90 ("I don't typically have documents
that relate to John B. What I would have would be
emails concerning specific cases. So . . . I don't
have anything stored anywhere on my computer
that relates directly to John B. (Except where I've
stated saving the emails")) with Docket Entry No.
799 at pages 44-45 of 64).

Jim Shulman; Docket Entry No. 980-2 at 15
("I do not archive documents nor do I put them in
folders. I am not very good with the computer.")
with Docket Entry No. 799-10 at pp. 18-19.

Dick Chapman: Docket Entry No. 980-2 at
66 of 71 (GroupWise archive is empty).

Carol Kardos: Docket Entry No. 980 at 85 of
90 ("[N]o email archived.") with Docket Entry
No. 799-13 at pp. 20-21.

(Docket  Entry No. 996, Plaintiffs'
Post-Hearing Memorandum of Facts [*103] and
Law at pp. 12, 13).

As discussed earlier, some key custodians did not
provide any email. Plaintiffs note that several of the 50
key custodians failed to produce any responsive e-mails;
notably the Governor, Dave Cooley, the governor's
deputy, and David Goetz, the Commissioner of Finance
and Administration who is in charge of TennCare and a
named defendant in this action. These omissions are
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reflected in emails from other officials that were copied
to these key custodians or mention their involvement.
(Docket Entry No. 828, Exhibit 1, at p. 2 P 9 and
Plaintiffs' Exhibits 3, 4, 5, and 15). Plaintiffs' proof is that
these state officers have been "actively involved" in the
shaping of TennCare policy affecting EPSDT over the
preceding two years. (Docket Entry No. 709 at 23-24;
Docket Entry Nos. 712 and 713). As examples, Plaintiffs
introduced Goetz's handwritten notes of weekly meetings
with the Governor, who is identified in Goetz's notes by
the initials, "PNB", and other state officials in 2004 and
early 2005 that were produced in discovery in March
2005 in the Rosen action. 27 Plaintiffs' proof also includes
an email addressed to Cooley about this action and a copy
of another email [*104] to Cooley on issues in this
action. (Plaintiffs' Exhibit Nos. 3 and 5). Two former
directors of TennCare were not asked for their answers to
the RFAs, and others purported to answer on behalf of
the Governor and others. (Docket Entry No. 828, Exhibit
16 at pp. 1-3, 11-13; id. at pp. 8-10; id. at pp. 14-16).
These facts are also inconsistent with the March 17th
memorandum. Moreover, the Defendants failed to
instruct some key custodians regarding their
responsibilities to archive ESI or how to do so that leads
the Court to find that in all likelihood, significant
responsive ESI was destroyed after 180 days. (See
Docket Entry No. 786 at p. 43; Docket Entry No. 734 at
p. 62; Docket Entry No. 740-2, TennCare E-Discovery
Report at p. 5).

27 Rosen v. Goetz, No. 3:98-627 (M.D. Tenn.).

Significantly, the Defendants did not tell the MCCs
(where most EPSDT services are processed or provided)
to preserve and produce responsive information until
weeks after the Court's bench ruling of November 6,
2006. (Docket Entry No. 734 at pp. 73-74). After the
Court's Order of November 21, 2006, the Defendants
informed its contractors of the existence of the
outstanding discovery requests. (See Docket Entry No.
[*105] 745 at pp. 1-2; Docket Entry No. 751 at pp. 1-2).
The Defendants did not require its contractors to institute
a litigation hold and some MCCs did not issue
preservation or litigation holds until December 2006 and
in some cases January 2007. (Docket Entry No. 872,
April 11, 2007 Transcript at p. 165). As a result, the
MCC's document retention policies systematically
overwrote or otherwise destroyed e-mails and other
responsive documents. (See, e.g., Docket Entry No. 751
at p. 2; Docket Entry No. 745 at p. 2; Docket Entry No.

828 at pp. 5-6). At the April 11, 2007 conference, some
MCC representatives cited their continued destruction of
potentially responsive ESI in December 2006 or in
January 2007. (Docket Entry No. 872 at p. 165).

In contrast to the Defendants' preservation practices,
when the MCCs were advised to preserve responsive
information, some MCCs issued directives to "lock
down" any responsive ESI to avoid deletion by individual
custodians or by routine document retention policy.
(Docket Entry No. 986 at pp. 115-116 (AmeriChoice);
Docket Entry No. 984 at pp. 96-97 (Doral); Docket Entry
No. 988 at p. 84 (BlueCross); Docket Entry No. 986 at p.
91 and Docket Entry No. 872 at [*106] p. 154 (Unison)).
Prior to that, MCCs' policies resulted in the automatic
destruction of ESI on a daily basis without protection of
responsive materials. (See Docket Entry No. 816, Exhibit
10: 12/19/06, Roberts letter on behalf of Doral at p. 2 of
28; Docket Entry No. 816, Exhibit 10: 12/19/06, Paul
letter on behalf of United Healthcare at p. 7 of 28; Docket
Entry No. 816, Exhibit 10: 12/19/06 Norwood letter on
behalf of VHP at p. 10 of 28; Docket Entry No. 816,
Exhibit 10: 12/19/06 Miller letter on behalf of PHP at pp.
14-15 of 28; Docket Entry No. 816, Exhibit 10: 12/18/06
letter on behalf of Memphis Managed Care at p. 21 of
28). Thus, except for Blue Cross's preservation of
materials starting in January 2006, the other MCCs
continued the destruction of responsive materials until at
least November 2006.

The Defendants initially denied any duty to provide
any MCC information, contending that except for
documents provided to the State, such information was
not in the Defendants' "possession, custody, or control."
(Docket Entry No. 711 p. at 4). Defendants' counsel
repeated that argument in their post-hearing brief.

[1]t is well settled that a party has no
obligation to preserve evidence [*107]
that is not in its possession, custody or
control. See, e.g., MacSteel, Inc. v. Eramet
N. Am., No. 05-74566, 2006 U.S. Dist.
LEXIS 83338, at *4 (E.D. Mich. Nov. 16,
2006). ("[T]he duty to preserve evidence
does not extend to evidence which is not
in a litigant's possession or custody and
over which the litigant has no control.")
(quotation  marks and  alterations
omitted)...
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(Docket Entry No. 997 at p. 25).

At the November 6th conference, Defendants'

counsel told the Court:

MS. MOSS: And I want to be clear on
the State's position. We're not saying that
these documents are not in the State's
custody or control or that we can't produce
documents from our contractors. In fact,
we've produced -- -- our response to
details, entire categories of documents that
we have produced from our contractors.

(Docket Entry No. 734, November 6, 2006 Transcript at
p- 42).

3. Inadequacies in the Defendants'
Production

2006 Paper

In their fourth request for production of documents,
Plaintiffs focused on two major categories of ESI. First,
Plaintiffs sought transactional or quantitative data that the
Defendants are required to maintain so as to monitor,
track and report their compliance with the Consent
Decree. As [*108] the Court understands, for the
Defendants and most MCCs, with some exceptions, the
transaction data controversy is now moot. The second
and contested category includes e-mails and other such
ESI among persons, including the Defendants' employees
and the MCCs' employees with substantial responsibility
to implement, monitor and measure compliance with the
Consent Decree as well as other ESI about class
members.

Plaintiffs challenge the adequacy of the Defendants'
2006 paper production and the Defendants' and MCCs'
estimated costs of recovering the ESI sought by the
Plaintiffs. At the June 19th evidentiary hearing, Plaintiffs'
proof established several substantial and serious
deficiencies in the Defendants' June 2006 paper
production. As stated earlier, Plaintiffs note that several
of the 50 key custodians failed to produce any responsive
e-mails, notably the Governor, Dave Cooley, the
governor's deputy and David Goetz, the Commissioner of
Finance and Administration who is in charge of
TennCare. These omissions are reflected in emails from
other officials that were copied to these key custodians or
mentions their involvement. (Docket Entry No. 828,
Exhibit 1, at p. 2 P 9 and Plaintiffs' [*109] Exhibits 3, 4,
5, and 15). Plaintiffs' proof is that these state officers

have been "actively involved" in the shaping of TennCare
policy affecting EPSDT over the preceding two years.
(Docket Entry No. 709 at 23-24; Docket Entry Nos. 712
and 713). As examples, Plaintiffs introduced Goetz's
handwritten notes of weekly meetings with the Governor,
who is identified in Goetz's notes by the initials, "PNB",
and other state officials in 2004 and early 2005 that were
produced in discovery in March 2005 in the Rosen action.
28 Although incomplete, Goetz's notes reflect that the
Governor, Commissioner, and other senior officials
discussed not just TennCare in general, but specific
TennCare matters relating to children. (Docket Entry No.
728-3). As another example, despite the Defendants'
denial of the involvement of Dave Cooley, the deputy
governor, in overseeing TennCare or making policy
affecting EPSDT, Plaintiffs' proof included an email
addressed to Cooley about this action and a copy of
another email to Cooley on issues in this action.
(Plaintiffs' Exhibit Nos. 3 and 5). On the cited inadequacy
of this production, Defendants' counsel elicited from
Thomas Tigh, Plaintiffs computer expert, [*110]
testimony about the likely prospect for differences among
custodians in their selection of documents for production.
This fact, however, underscores the need for an
independent entity to collect discoverable ESI, as Tigh
testified is an industry standard for ESI production.

28 Rosen v. Goetz, No. 3:98-627 (M.D. Tenn.).

Second, Thomas Tigh, Plaintiff's computer expert
who is well experienced in ESI production with
twenty-seven years experience in complex litigation,
scanned the Defendants' June 2006 paper production for
search capabilities. In his electronic search of the
Defendants' June 2006 paper production, Tigh found that
J.D. Hickey, a key TennCare official, was named in about
500 emails in the Defendants' 2006 paper production.
Tigh compared that number to the Defendants' ESI
contractor's compilation of Hickey's emails from the
Defendants' database. The Defendants' ESI contractor
lists 30,000 emails in Hickey's files. In Tigh's opinion,
this substantial disparity undermines the integrity of the
Defendants' June 2006 paper production. The Court
agrees.

Third, Tigh reviewed the Defendants' proof about the
burdensomeness of the Plaintiffs' ESI. The Defendants
identify millions of pages [*111] of responsive
documents. According to the Defendants, using Plaintiffs'
search words, the State's files from June 2004 forward



2:10-cv-14155-DPH-MKM Doc # 100-6 Filed 12/06/11 Pg 39 of 132 Pg ID 2455

Page 38

2010 U.S. Dist. LEXIS 8821, *111

resulted in 193 gigabytes of information from a total of
430 gigabytes. (Docket Entry No. 984 at p. 131). This
193 gigabytes comprises 118 gigabytes of data for the
period prior to April 2006 and 75 GB for the period after
April 2006. 1d. at pp. 157, 158. A gigabyte in the State's
system is equal to 77,000 pages. Id. at p. 116. The
Defendants contend that, using Plaintiffs' key term
searches and upon review by their counsel, twenty
percent of the documents located are responsive to
Plaintiffs' requests. (Docket Entry No. 988 at p. 193). The
calculation of 1.8 million responsive pages is: 118
gigabytes data for the period of June 2004 through April
2006 x 77,000 pages per GB = 9.1 million pages, and
then 20% yield of responsive documents x 9.1 million
pages = 1.8 million pages. (Docket Entry No. 984 at pp.
213-214).

Tigh testified that the Defendants' June 2006 paper
production contains only approximately 71,0000
documents. (Docket Entry No. 982 at p. 88). Defendants'
counsel contend that their 2006 paper production
included their 2005 production in Rosen v. [*¥112] Goetz,
a related action. Yet, Rob Bushong, the Defendants'
paralegal in charge of documents testified that the Rosen
documents were made available for Plaintiffs' inspection,
but were not copied unless Plaintiffs requested copies.
(Docket Entry No. 988 at p. 187). On cross-examination,
the Defendants' counsel suggested that Tigh cited a larger
number of pages (183,000) in the State's paper production
at the April 11th "experts only conference." Accepting
the Defendants' assertions of the higher number, the
actual number of responsive ESI in the Defendants' ESI
contractor's database remains multiples of the total
documents produced in Defendants' 2006 paper
production.

Fourth, Tigh explained that the Defendants' method
of collecting of ESI from its key custodians was flawed
because the Defendants' custodians were left to determine
for themselves whether to exclude unfavorable ESI on
their computers. In addition, the Defendants provided
little guidance or supervision for this production. Natasha
Flener, GOCCC's director whose agency coordinates
compliance under the Consent Decree, did not receive
any such directions or instructions. (Docket Entry No.
938, Flener Deposition at pp. 67, [*113] 68). The
Defendants did not issue instructions to the MCCs
beyond the copies of the State's written objections and
responses to the interrogatories and requests for
production. According to Tigh, the Defendants' method

of collection is known to leave gaps in production and
violates industry standards for ESI collection. (Docket
Entry No. 982 at pp. 38, 39). For example, under industry
standards, an independent entity collects relevant ESI and
industry protocol provides for an audit to ensure that the
search is properly conducted. An independent entity's
collection of all responsive ESI from individual
custodians ensures against the non-production or
destruction of e-mails that a particular custodian deems
unfavorable. See also Docket Entry No. 764 at pp. 19, 20.

Fifth, Plaintiffs noted that the May 2006 log
identified 3,201 pages of documents produced from the
Department of Finance and Administration, but the log
did not identify the specific individual(s) in the
Department from whom the documents were collected.

Sixth, the Court ordered a survey of the custodians
on removal of documents, but some of those surveys
were oral, not written. (Docket Entry No. 734 at p. 26).
Defense counsel [*114] assured the Court that, ". . . the
survey, my understanding was most of those answers
were oral, not written. So there is nothing to submit or
provide to the plaintiffs..." (Docket Entry No. 984 at p.
150). When the Court ordered any completed written
survey to be filed, the written survey responses were 161
pages. (Docket Entry No. 980). The survey questions do
not reflect the Court's question about whether a custodian
removed any data to another media. Id. Thirteen (13)
custodians did not provide any information regarding the
location of documents and files pursuant to the first
question in the survey and thirty-nine (39) custodians did
not provide information regarding the location of emails.
Compare Plaintiffs' Exhibit 2 (list of custodians) with
Docket Entry No. 980 (survey responses).

Out of thirty-one DCS custodians, four people
responded and three gave a standard non-responsive
answer: "According to state policy and software program
defaults, all created documents are stored on user
directories and shared folder locations that reside on
servers." (Docket Entry No. 980-2 at p. 13 (Miller); id. at
p- 19 (Franklyn); id. at p. 21 (Jones)). Other custodians
responded that they did [*115] not have any responsive
documents. (Docket Entry No. 980-3 at p. 54 (Williams);
id. at p. 56 (Whitlock); id. at p. 58 (Dwivedi); id. at p. 85
(Kardos); id. at p. 89 (Poling)). These answers are
non-responsive because the survey was to elicit
information on the custodians' storage or removal of
responsive documents. (See Docket Entry No. 789 at p.
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2-3).

Seventh, prior to Antony's production of the surveys
for the January 14th Order, the Defendants asserted that
the custodians' answers to the Plaintiffs' Third Request
for Admissions and Fifth Interrogatories were also
responsive to the January 14th Order. (Docket Entry No.
799; Defendants' Notice of Filing, January 30, 2007;
Docket Entry No. 816-1 at pp. 14-15). Plaintiffs' counsel
disagreed and requested the certifications required by the
January 14th Order, and defense counsel refused. (Docket
Entry No. 828, Exhibit 15: Bonnyman letter of February
5,2007).

Many of the emails sent from the custodians to
Antony and then filed with the Court after the Court's
June 20th Order have also been redacted without
explanation about the information removed. (See, e.g.,
Docket Entry No. 980-3 at p. 49 (Outlaw); id. at p. 52
(Burley); id. at p. 54 [*116] (Williams); id. at p. 56
(Whitlock); id. at p. 58 (Dwivedi); id. at p. 61 (Edgar); id.
at p. 68 (Carver); id. at p. 70 (Dean); id. p. 80 (Carter)).
The Court finds that the Defendants never complied with
the January 14th Order requirement that each custodian
must certify that none of the responsive ESI had been
removed.

Eighth, a paper production that is converted from
ESI to hard copy undergoes a process that strips
"metadata" from the electronic version of the documents.
"Metadata" is information created with an electronic
document to capture imbedded edits and other non-screen
information that are integral elements of the ESI
documents. (Docket Entry No. 720 at p. 3). Tigh
explained that in his experience, metadata is important
and reliable information that describes the path of a
document among the Defendant's officials, when the
document was created and edited. Metadata provides
information that is not present in the State's paper
production. As examples of metadata, Plaintiffs cite the
following:

1. BegAttach, associated with the first
page of a document

2. EndAttach, associated with the last
page of an attachment

3. Master_Date, the actual date of the
parent document

4. Create_Date,
document was created

[¥117] the date a

5. Create_Time, the time a document
was created

6. LastMod Date, the date the
document was last modified

7. LastMod_Time, the time the
document was last modified

8. ParentFolder, which denotes the
full path and folder information of a
document

9. BCC, which displays the names of
the blind copyee(s) of a document

10. Custodian, the custodian of a
document

11. Nativepath, the full path to a
native copy of a document

12. Attachcount, the number of
attachments to a document

See Docket Entry No. 941, Plaintiffs' Reply Brief at p.
16.

Tigh testified that the absence of metadata in the
Defendants' hard copy production creates a deficiency in
information as to who received the document, who
received copies of the document or email, who edited the
documents, whether there were attachments to the
documents and when the document was created. Plaintiffs
deem metadata critical to their ability to understand any
ESI provided and to challenge the Defendants' assertion
of compliance with the Consent Decree, especially given
Judge Nixon's finding that the Defendants lack reliable
statistical measures of their actual progress.

Finally, Tigh analyzed the MCCs' responses to
interrogatories [*118] and noted several instances in
which some MCCs did not respond at all. (Plaintiffs'
Exhibit No. 9). Significantly Plaintiffs cite a disturbing
and misleading discussion with a state official about the
Defendants' answer to Plaintiffs' Interrogatory No. 22:

INTERROGATORY NO. 22 Wendy
this is a tricky one since the MCC's
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would have files, but we have answered
that this is unanswerable.

During the twelve-month period prior
to January 10, 2006, how many members
of the plaintiff class received TennCare
services that, since that date, have been
excluded by TennCare Rule.
1200-13-13.10 as non-covered services?

a. With respect to each
such child, identify the
pertinent documents
relating to the
now-excluded service. This
request includes documents
that identify the child,
identify the service and
address the child's
purported need for the
service.

b. Identify any
documents that discuss,
analyze, evaluate, justify,
criticize or implement the
exclusion or speculate on
their potential impact on
members of the plaintiff
class; this request includes
any documents containing
potential  cost  saving
estimates or other budget
effects associated with the
exclusions as applied in
plaintiff class members;
[*119] this request also
includes any documents
containing  analyses or
estimates of the number of
children or number of
service requests that might
be affected by the
exclusions.

(Plaintiffs Exhibit 12-D at p. 16).

The Defendants introduced their actual response to

this interrogatory.

Defendants reiterate their General
Objections as if each is specifically set
forth immediately below in response to
this interrogatory. In addition, Defendants
object to this Interrogatory to the extent it
implies that the items on the exclusions
list in TennCare Rule 1200-13-13-.10 are
newly non-covered services. Defendants
further object to this Interrogatory to the
extent it would require them to impose on
their contractors to provide information
not kept in the ordinary course and not
tracked in a manner that would allow them
to readily respond to this request without
undue burden and expense. Because the
information Plaintiffs appear to be seeking
in this Interrogatory is not maintained in a
readily accessible database, a response
would require Defendants to review
potentially hundreds of thousands of
individual children's medial files, which is
an unreasonable and objectionable request
not contemplated by [*120] the Federal
Rules or sanctioned by any court order in
this case. Without waiving these
objections, Defendants respond as follows.

TennCare Exclusions Rules were
promulgated through the ruling making
process with a public hearing conducted
on August 15, 2005. The rules became
effective January 10, 2006. Further
clarifications were promulgated as Public
Necessity Rules on May 3, 2006 to reflect
TennCare's compliance with EPSDT and
the John B. Consent Decree. Coverage
policy defined in the exclusions rules,
including identification of certain services
that are non-covered even for children
under age 21, are not changes in
TennCare's policy regarding these
services, but rather, clarifications of
coverage policy, and reflect services that
the State believes are not covered even
under EPSDT because they are services
for which FFP is not available and/or are
never medically necessary for children.
These are not "now-excluded" services,
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but rather services which have always
been excluded from coverage and for
which clarification that such services are
not covered has now been provided.
While the State acknowledges that it is
possible that an MCC, absent these
clarifications, may have, in fact, [*121]
covered one of these services in the past,
it is not because such services were
covered under TennCare or mandated
by EPSDT. Furthermore, because the
kinds of services identified are services
for which FFP is not available and/or
are never medically necessary for
children, obtaining claims information
regarding possible inappropriate
payments by an MCC for these services
is impossible. There are no ICD-9 or CPT
codes for such items as Lovaas therapy,
trampolines, or swimming pools.

For documents generally responsive
to this request, in addition to all
documents previously produced in this and
the Rosen matter and being generally
produced herewith, see documents
produced at TCIB0406-D-00233 to
00315; TCJB0406-D-00480 to 00516;
TCJB0406-D-00537 to 00554;
TCJB0405-D-0056-00612;
TCJB0406-D-00631 to 00655.

(Defendants' Exhibit 12) (emphasis added). Both parties
emphasized different portions of the underscored portions
of this interrogatory answer.

Neither "Wendy" nor the person writing to Wendy
testified about this statement: "Wendy this is a tricky one
since the MCC's would have files, but we have answered
that this is unanswerable." (Plaintiffs Exhibit 12-D at p.
16). It is unclear to the [*122] Court if this discussion
occurred before or after the Defendants' response quoted
above. The Defendants' failure to call "Wendy," an
employee of the Defendants' about this controversy adds
to the Court's concern, as does the inclusion of the
statement in the Defendants' actual answer to
Interrogatory 22, i.e.: "Furthermore, because the kinds of
services identified are services for which FFP is not
available and/or are never medically necessary for
children, obtaining claims information regarding

possible inappropriate payments by an MCC for these
services is impossible." (Defendants' Exhibit 12), The
latter statement, without explanation, is inconsistent with
the statement "Wendy this is a tricky one since the
MCC's would have files, but we have answered that this
is unanswerable." (Defendants' Exhibit 12). This
increases the Court's confusion about the Defendants'
answer to Interrogatory 22. The Court will order a
complete a response and will further address this issue at
a conference with counsel.

4. The Necessity of Plaintiffs' ESI Discovery Requests

As to the probative value of Plaintiffs' ESI discovery
requests, Plaintiffs initiated this recent round of discovery
based upon Defendants' [*123] counsel's assertion that
the Defendants were in compliance with the Consent
Decree. Given Judge Nixon's findings in 2001, 2004 and
in his statements about the Defendants' non-compliance
in his Order of recusal in 2006, the Court finds that
Plaintiffs' ESI discovery requests are for legitimate
purposes. In addition, in his 2004 opinion, Judge Nixon
found that the Defendants had not cooperated with the
Special Master and at one point, refused to "honor [the
State's] renewed commitment to produce an IAP [Initial
Action Plan] satisfactory to the Special Master, last made
in September 2004, and still refuses to engage its key
officials in planning efforts to achieve compliance,
verification of the quality of its data, and evaluation of
the successes or failures in attaining compliance."
(Docket Entry No. 465, Memorandum at p. 5).

Significantly, Judge Nixon also noted that "[t]he
Special Master also reports that the State is incapable of
reporting progress to the Court because it lacks a valid
and reliable system of measuring progress in such key
areas as provider network adequacy, case management,
outreach, the effective use of information systems, and
system level coordination, to name [*124] a few. [T]he

. Defendants have never created a list of precise
"outcomes" towards which their efforts are focused, not
only have failed to meet the terms of the Consent Degree,
but they are not even in a position to be able to assess
their own shortcomings for the purpose of making
improvements." Id. at pp. 5-6.

Moreover, Judge Nixon found that the MCCs that
actually provide the EPSDT services were also
contributors to the Defendants' violations of the Plaintiffs'
class's rights under the EPSTD statutes and the Consent
Decree.
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[Wlhere there are overlapping medical
and mental health issues, the MCOs and
BHOs quibble over which entity is
responsible for providing coverage. The
State's TennCare contracts contribute to
this ambiguity by sometimes failing to
specify the responsible party, even though

the BHOs do have coordination
agreements with MCOs. In practice,
individuals with  overlapping issues

sometimes "fall in the cracks" and fail to
receive services from either a BHO or
MCO, as with, for example, attention
deficit disorder patients.

(Docket Entry No. 227, Findings of Fact and Conclusions
of Law at p. 16).

As to the need for transactional data, the Consent
Decree sets agreed percentages [*125] for screenings of
children. In 2004, six years after the decree, the medical
screening for most class members was 53% (Consent
Decree set no less 80% by 2001) and dental screening
was 41.9% (Consent Decree requires no less than 80%
required by September 2003). Id. at p. 4. In 2004, the
Defendants had not met the 100% screening of children
in DCS's custody that was to be achieved by September
11, 1999. See also Docket Entry No. 12, Consent Decree
at PP 50 and 52). As Judge Nixon found, as of 2004,
none of these percentages had been met.

Dr. Rose Ray, Plaintiffs' expert reviewed the
transactional data from the Defendants for her analysis.
Dr. Ray and other scientists at her research firm perform
a failure analysis and design quality improvement tests
using statistics about various products, including medical
products and medications. Dr. Ray who was awarded a
Ph. D. in statistics from the University of California at
Berkeley in 1972, specializes in statistical analyses of
business practices and products with an emphasis in
medical research analysis. Dr. Ray's analysis of the
Defendants' transactional data to date, reveals that for
children who are members of the Plaintiffs' class and
[*126] between ages 0 to 24 months, the number of paid
screening visits at 12 months reveals that 20% of these
children had three (3) or fewer screenings and 72% have
had 5 or more screenings . (Plaintiffs's Exhibit No. 18).
For children in this group, at 23 months, 26% have had 5
or fewer screenings and 56% have had nine (9) or more

screenings. Id. For children who have had a mental health
diagnosis 34% are rehospitalized within 30 days of their
mental health diagnoses. Id. This Ilatter fact on
readmission within 30 days is 2 to 30 times more likely
than for children admitted within 30 days in 16 other
States. Id. at p. 2. In the Consent Decree, the Defendants
committed to achieve an eighty percent (80%) screening
rate. Dr. Ray's initial report raises serious issues on
whether the Defendants are currently meeting the
screening percentage standards in the Consent Decree.

The most significant remaining transactional
database dispute is between Plaintiffs and some MCCs
arising from Plaintiffs' demand for data underlying
Health Employer Data and Information Set ("HEDIS")
that are calculations to measure a provider's compliance
with Medicaid regulations, rule and standards. HEDIS is
cited in the [*127] Consent Decree as one standard to
measure and set screening percentages. (Docket Entry
No. 12, Consent Decree at P 46).

HEDIS is a nationally recognized set of standardized
measures of MCO performance. The MCCs collect
HEDIS data according to detailed specifications
developed by the National Committee for Quality
Assurance ("NCQA"), a private, non-profit entity
dedicated to improving health care quality. NCQA
assesses and scores a MCC's performance and serves as
an independent accrediting organization for MCOs.
Selected HEDIS measures are evaluated and scored by
NCQA as a part of the accreditation process. NCQA
requires that MCOs submit HEDIS data annually. For
collection of HEDIS data, NCQA specifications requires
each MCO to have an independent NCQA-certified
HEDIS auditor to conduct the detailed analysis to
validate the accuracy and reliability of MCC's reported
HEDIS data. NCQA licenses auditors for these audits.
See Docket Entry No. 907.

Dr. Ray seeks the MCCs' HEDIS data that are
extracts and summaries of a class member's medical
history as well as the HEDIS score reports. Some MCCs
respond that HEDIS data is available from the State's
production and in some instances is unavailable [*128]
because that data is compiled on outside vendors'
proprietary software. Several MCCs agreed to provide
their HEDIS data to Dr. Ray, but other MCCs object
because to do so imposes significant burdens upon them,
and Dr. Ray lacks the qualifications to perform the only
task for which she anticipates using the data. Unison and
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PHP asserted that to produce HEDIS-related data would
require "extract[ing] and review[ing] for production
medical record review data that already underlies audited
HEDIS reports," a process these MCCs asserted is
"unduly burdensome." (Docket Entry No. 907, Exhibit 10
thereto, PHP Letter). Except for HEDIS data on
independent entities' proprietary software, the Court finds
that this HEDIS should be provided by all MCCs in their
native format.

5. The Costs of ESI Production

For their cost assertions, the Defendants explain that
in January, 2007, the Defendants retained Document
Solutions, Inc. ("DSI"), an ESI contractor to assist with
the ESI production sought by Plaintiffs. Under the
experts' protocol, DSI's search result was actually 350
gigabytes, but that data was uncompressed and thereby
increased to 430 gigabytes. (Docket Entry No. 907 at p.
11; Docket Entry No. [*129] 984 at pp. 116, 120-22;
131). Defendants do not justify the need to uncompress
their extract that yielded a 25% increase in the ESI
production. Plaintiffs note that the Defendants' brief cited
600 gigabytes. (Docket Entry No. 907 atpp. 9-10). With
Plaintiffs' revised search terms, the Defendants' proof is
that the search from June 2004 to present for 50 search
terms and the 50 key custodians would capture 493
gigabytes of data. A gigabyte can range from 75,000 to
77,000 pages and Defendants determined that their
gigabyte is 77,000 pages. Tigh explained that a software
program can be used to "deduplicate" or eliminate
duplicate documents from the 493 gigabytes, resulting in
approximately 193 gigabytes that represents about 15
million pages of documents for review. The Defendants
have reviewed approximately 75 gigabytes of
non-duplicative e-mails and other ESI and found only 20
percent of that data is non-privileged and actually
responsive to Plaintiffs discovery requests.

Once the initial search is performed, DSI then
provides a post-search process or "delivery" to render the
data collected reviewable to the human eye. To perform
these post-search processes, DSI charges the State $ 1200
[*130] per gigabyte for the first 50 gigabytes "delivered"
over the total life of the contract, $ 1000 per gigabyte for
the next fifty "delivered," and $ 800 per gigabyte for
delivery of any additional gigabytes. The Defendants
assert that $ 458,000 that has been spent in gathering and
preparing their data for review. Any search itself would
cost over $ 70,000 (430 gigabytes x $ 165 per gigabyte)

and to "deliver" or translate the selected documents into a
format reviewable to the human eye would cost
approximately $ 184,000. The latter figure is calculated
with 193 gigabytes at § 1200 per gigabyte for the first 50
gigabytes, $ 1000 per gigabyte for the next fifty, and $
800 per gigabyte for the final ninety-three.

With the earlier results of 20 percent of the 193
gigabytes as responsive and non-privileged documents,
Defendants project that from 193 gigabytes, only 39
gigabytes, about 3 million pages, of documents will have
to be produced. At six cents a page, the Defendants
estimated an additional $ 180,000 to Bates-stamp these
documents in a producible format. In addition to the $
458,000 in consolidation and "extraction" costs to run the
Plaintiffs' final search terms, the search of the [*131]
TennCare file server and the 50 key custodians would
cost the State approximately $ 434,000.

Another component of their costs projections
Defendants cited are TennCare and other child-serving
agencies' employees who examined the individual
computers of the over 150 custodians to capture the ESI
from their email archives, "My Documents," equivalent
folders servers and home directories. The Defendants
consolidated the active e-mail boxes of those custodians
onto a single e-mail server to facilitate harvesting their
active e-mail as well. The costs of this process is
approximately $ 200,000. The State also captured the ESI
on the TennCare file server and the Defendants cite the
substantial costs of time to State's agencies' personnel.

A significant element of the Defendants' estimated
costs is for privilege review by Defendants' and the
contractors' counsel, including the costs of Defendants'
attorneys and paralegals to create a privilege log and
conduct a responsiveness review of the millions of pages
generated in response to Plaintiffs' searches. The
Defendants' estimates are based on a manual review by
their counsel of the electronic documents for privilege.
(See Docket Entry No. 907 [*132] at p. 11).

The Court finds the Defendants' costs estimates are
highly exaggerated for several reasons. First, the
Defendants' representative who is charge with overseeing
this production explained that the State has two servers
containing ESI, a report or document server and an email
server. Michael Kirk, defense counsel, conceded that the
Defendants' real concern is with the email server, as the
document server has data compilations, such as public
reports, spreadsheets and statistics. Thus, the volume of
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documents requiring attorney review is greatly reduced.

Second, as Tigh, Plaintiffs' computer expert,
testified, the amount of time to search for potentially
attorney client and work product privileges can be
efficiently accomplished by use of selective search terms,
such as names of counsel to identify and words such as
"confidential" and "privilege" to identify potentially
privileged information. The Court finds that independent
of the Defendants' data systems, the defense counsel's
firm's computers should be readily able to identify all
clearly privileged correspondence with their clients from
their computers.

Third, as Tigh explained and as the Defendants'
private counsel have actually [*133] done, contract
attorneys can be hired to perform any privilege reviews at
significantly lower costs than the hourly rate of the
Defendants' current counsel. Plaintiffs noted that
Defendants' lead counsel's description of his firm's
significant experiences on ESI discovery and his firm's
use of contract attorneys to control costs in ESI
discovery. "Our use of well-trained, closely supervised
contract lawyers to assist with document discovery is
designed to hold down the ratcheting litigation costs of
our clients. In document-intensive litigation, deploying
expensive litigation associates to perform the initial
review, indexing, and electronic coding of documents
would dramatically increase the client's litigation
expense." Plaintiffs Exhibit No. 35 at p. 2 (emphasis
added). For any oversights by contract attorneys, the
Court's November 21st Order made ESI production
"[s]ubject to Defendant's right to 'claw-back' privileged
documents." (Docket Entry No. 743 Order at p. 2).

As to the Defendants' estimated costs and time for
review for privilege issues, the Court adopts Tigh's
testimony that the use of attorney names and other
privilege filters as well as the use of contract attorneys
should [*134] substantially reduce the Defendants' and
MCCs' costs for any privilege review. (Docket Entry No.
988 at pp. 279, 282; Docket Entry No. 984 at p. 133).

Another significant factor to reduce production costs
is a clawback right for any inadvertent production of
privileged material. At an earlier conference, the defense
counsel complained that the Court had not afforded it
clawback protection for privileged documents that were
inadvertently disclosed. (Docket Entry No. 720 at pp.
19-20). In their pre-hearing brief, the Defendants stated
that "Plaintiffs at various points have urged the Court to

compel the State to avoid the costs and delays involved in
the State's review for privilege and responsiveness by
compelling the State to produce the documents without
reviewing them under a 'claw-back' agreement." (Docket
Entry No. 907, Defendants' Response to Plaintiffs'
Renewed Motion to Compel at p. 11). Citing a
Committee Report on the 2006 Rule amendments, the
Defendants argue that only a voluntary claw-back
agreement is permitted by these rules.

The Court discussed this clawback provision with
Nicole Moss, a defense counsel and as the Court
understood her, Moss agreed to a clawback agreement
[*135] for any ESI production to Plaintiffs.

THE COURT: And if we've got a claw
back provision, as I understood the
plaintiffs agreed to, then, if something sort
of slips through, then you have the right to
come back and claim it as privileged. I
mean, that's what I understood you
wanted, isn't it?

MS. MOSS: We do, Your Honor.
Certainly that would be part of the
provision.

(Docket Entry No. 734 at p. 80). Thus, it was at the
Defendants' counsel's request and with the Plaintiffs'
counsel's agreement, the Court entered an order with a
clawback provision for the Defendants. Id. at p. 74. and
Docket Entry No. 743, Order at p. 2. In a word, the Court
did not impose any "compulsory" or "mandatory"
clawback upon the Defendants, and neither did the
Plaintiffs.

The Defendants' also expressed concerns about
disclosures of ESI to their unnamed "political enemies"
and "political opponents." (Docket Entry No. 907,
Defendants' Response at pp. 11, 13). A protective order
limits the disclosure of sensitive information for use
solely in this action. (Docket Entry No. 878).

Assuming the correctness of the Defendants'
gigabytes, the Court also credits Tigh's testimony that in
his experiences in complex litigation, [*136] such
estimates are reasonable for this complex action. This
action involves a class of more than 550,000 children and
their rights to various medical services, including dental
and behavioral services provided throughout the State.
The EPSDT statutes and the Consent Decree clearly
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contemplate multiple screenings and any necessary
followup medical care for each member of the class
through TennCare or more MCCs. In these
circumstances, vast amounts of data are inherent in the
operation of this system that the Defendants elected to
establish. Even with the 2006 paper production, ESI is
necessary to restore relevant metadata that was removed
when the Defendants converted electronic documents to
hard copy before producing them to the Plaintiffs in
2006. (Docket Entry No. 982 at pp. 49, 58).

For the MCCs, Plaintiffs accepted all of the
contractors' proposed lists of key custodians and
developed a protocol and search terms. Plaintiffs' ESI
requests have been resolved with the largest MCOs
Bluecross/Blueshield of Tennessee, Doral and the
smallest MCO (Memphis Managed Care). (Docket Entry
No. 893; Collective Exhibit A). The Court notes that
BlueCross estimated a review of the 42GB of information
[*137] would take 30 days to review with 10 reviewers.
(See Docket Entry No. 988 at pp. 72,76). BlueCross
BlueShield and Doral also agreed to impose filters to
eliminate its non- TennCare business. Plaintiffs Exhibit
26 at p. 4. BlueCross BlueShield also agreed on
production of HEDIS data and case management data.
BlueCross BlueShield, Doral and Memphis Managed
Care seek an equitable allocation of costs for the ESI,
primarily for attorney review for confidential and
privileged information.

As to the other MCCs, AmeriChoice, First Health,
Magellan, Memphis Management, and Unison agreed to
produce transactional data and HEDIS data as well as
care plan data. PHP agreed only to produce transaction
data from January 1, 2006 to April 11, 2007. UAHC
agreed only as to the number of custodians (11) for the
ESI search as well as transaction data and case
management information. As to the other ESI searches,
AmeriChoice estimates that reviewing the search results
from its estimated 17-19 gigabytes of information would
take 8 months to 1.5 years with 10 reviewers. (See
Docket Entry No. 986 at pp. 122, 129). First Health, has
estimated its cost for Plaintiffs' e-mail production
demands would run as high [*138] as $§ 1.6 to $ 1.7
million. Prior to the April 11th Status Conference, First
Health had "estimate[d] that undertaking the key word
search proposed by plaintiffs would require close to
18,000 hours of work and cost almost $ 3.0 million
dollars." (Docket Entry No. 907, Exhibit 2 thereto). See
also Docket Entry No. 907, Exhibit 3 thereto, Moss Letter

dated May 24, 2007 (reporting First Health's estimate that
it will take "two and one half years to harvest and
produce ESI for the six First Health custodians"). Unison
asserts, "[i]t is clear that, for the seven relevant Unison
custodians within the relevant time frame, the costs to
conduct the . . . search and review [methodology on
which Plaintiffs currently insist] will be excessive and,
depending on the costs of outsourcing, may well
approach seven figures." Id. at Exhibit 5.

At the June 2007 evidentiary hearing, the Court
inquired of Tigh whether an ESI word search limited to
the terms "John B." "ESPTD" and "TennCare," coupled
with the names of MCC personnel who responded to or
wrote to the Defendants about any compliance or
complaint(s) as well as the names of those responding
TennCare officials, would alleviate any undue burden for
[*139] the ESI production for the MCCs. A similar
question was put to Unison's chief of information who
teaches college courses on computer science. Both
witnesses agreed. Thus, the Court finds that for the
remaining ESI searches for those MCCs that have not
reached agreements with the Plaintiffs, will be so limited.
Plaintiffs, however, may renew an ESI request if the
initial search is shown to be inadequate or seriously
deficient.

Some MCC contractors have taken the position that
cost allocation issues must be resolved prior to
commencement of any electronic production. See e.g.,
(Docket Entry No. 907 at Exhibit 8 thereto) ("Sixty days
from a final determination of who bears the costs of
production, BCBS will have collected and processed all
of the data from its twenty-two key custodians."). The
MCCs' contracts with the State provide that the costs of
production are to be borne by the contractor. Yet, in this
discovery dispute, the Court will assess costs of
production at issue on Plaintiffs' renewed motion to
compel under federal law.

Since the entry of the Consent Decree the State has
received $ 7,434,375,701 in federal funds for class
members of which $ 6,691,980,359 constitute the total
[*140] federal funds for the direct provision of heath care
services to class members. (Docket Entry No. 948 at p.
2). The difference in these two amounts, $ 742,395,342,
was expended on "outreach, case management, disease
management, claims processing, provider network
maintenance and other administrative services related to
providing care." Id. at pp. 2-3. In addition, the State
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receives separate and undisclosed amount of federal
funds "for administrative costs incurred by state
personnel to operate the TennCare program." Id. at p. 3.

The gross amounts of the federal funds that the State
has distributed among the MCCs for services for the class
members, since the entry of the Consent Decree, are
reported as follows:

Americhoice $ 115,853,341.67;

Blue Cross/Blue Shield of Tennessee
$1,413,851,994.20

Doral
74,757,246

Dental of Tennessee $

First Health Services $ 28,795,619

Magellan (TennCare
1,428,295,294.26

Partners) $

Preferred Health Partnership of
Tennessee $ 520,116,405.14

Unison Health Plan of Tennessee $

152,638,134

Windsor Health Plan, Inc. §$
77,777,037

Volunteer State Health Plan §

1,413,851,994.20

(Docket Entry Nos. 947, 950, 951, 953, 954, 957 and
958). 29

29 The Defendants and MCCs provided [*141]
this data in response to an Order (Docket Entry
No. 885) to state the amounts of federal funds
provided to each entity. The Order also required
data on the amounts expended on class members,
but the MCCs' responses on the latter varied.
Without more information on the different
methodologies for their various statements on
expenditures, the Court elected to present the
gross amount of federal funds received by each
MCC. Under Fed. R. Evid. 614, the Court can
question witnesses at an evidentiary hearing.
Given the Defendants' and MCCs' submissions
about the costs of Plaintiffs' ESI production, the
Court intended to ask questions on the amounts of

federal funds given to the Defendants and the
MCC:s for the benefit of the class. See Fed. R.Civ.
P. 26(b)(2)(C). Because the responses may
require some time to compile, the Order was
entered prior to the June 19th evidentiary hearing.

6. Privileged Information in the ESI Production

Defendants assert various privileges to bar
production of some ESI. Defendants first assert the
attorney-client and work product privileges for
documents that are principally drafts of documents that
defense counsel or in-house counsel commented upon,
revised, or reviewed. [*142] These drafts are mostly of
semi-annual reports ("SARs") required to be filed under
the Consent Decree as well as initial assessment protocol
("IAP") and initial work plan ("IWP") that were ordered
by the Court. (Docket Entry No. 303; see also Docket
Entry No. 485).

At the November 6, 2006 hearing on discovery
motions, the Court discussed with both counsel potential
privilege issues in the ESI production.

THE COURT: So the drafts would be
moot. If we work out the electronic
protocol, the drafts would be moot

MR. BONNYMAN: Correct. And the
advantage of that is, we would then be
able to compare and - -

THE COURT: All I want to know is
whether it's moot or not.

MS. MOSS: Does that then moot our
obligation to log as privileged those drafts
which were exchanged with counsel?

THE COURT: Yes. What I said on
the electronic protocol is that there is a
claw back provision so that you - - so you
have the right to come back and assert the
privilege if there is some disclosure of
privileged - - inadvertent disclosure of
privilege information.

MS. MOSS: But Your Honor, an
additional large part of the burden is
knowing that a substantial amount of these
drafts, maybe hundreds and hundreds of
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them, are privileged. [*143] And if we are
going to produce some, do we then have to
take each one of those drafts individually,
log them on a privilege log as a draft of
the SAR, - -

THE COURT: I take it that these
policy writers are a relatively small group.
So I would think that, of that relatively
small group, you would be able to identify
what's on the electronic database that they
wrote that they think is privileged.

MS. MOSS: But, Your Honor, there
are - -

THE COURT: And I'm saying this on
the basis of what I saw en camera in
Rosen.

MS. MOSS: Sure. In terms of reports
that discuss - - the State puts together - - I
mean, it probably is not an exaggeration to
say 20, 30 reports. Every MCO has an
outreach report; there's annual external
quality review reports.

THE COURT: Now let me say this. I
know there are cases out of the Seventh
Circuit that say, just because a lawyer
wrote it doesn't mean it's work product. If
it's a document that is written in the course
of the business of the client, then it's not
work product, because just because a
lawyer wrote it. It's Searles, out of the
Seventh Circuit. (actually the FEighth
Circuit).

So what I'm saying to you is, you
ought to think about that in terms of - -
you know [*144] when you make these
assertions of work product. Just because
you put a lawyer's name on it doesn't
necessarily means that it's a work product.

MS. MOSS: But Your Honor, I think
if they are reviewing documents to offer
advice on compliance with the consent
decree and compliance with this Court's
orders, it's the same work product that
they have asserted over their own

materials.

THE COURT: Yes, but that's the
point. You can't - - I'm uncertain as to
whether you can take a lawyer - - take
lawyers, put them as part of the
deliberative process, and blanket from
discovery everything you have to do under
a consent decree. I don't know that you
can do that.

You look at this Searles case. It may
be a little dated, but you look at it, because
that's what I'm going to be looking at.
That's why I'm telling you about it.

MS. MOSS: I guess, Your Honor, I
would direct your attention - - I don't have
the name off the top of my head, but in our
memorandum, we also cited some case
law that suggests that reports that are
created as part of the consent decree, even
if it's a consent decree in another case, that
are reviewed and created and overseen by
counsel, are entitled to work product
protection. So [*145] 1T would suggest
there is, at a minimum, competing
authority out there on this issue.

THE COURT: Well, I've cited and
approved of Searles on prior occasions. So
just keep that in mind. What I'm saying is,
if you apply Searles, then I think that
should reduce that number of truly work
product assertions. And if we've got a
claw back provision, as I understood the
plaintiffs agreed to, then, if something sort
of slips through, then you have the right to
come back and claim it as privileged.

I mean, that's what I understood you
wanted, isn't it?

MS. MOSS: We do, Your Honor.
Certainly that would be part of the
provision. It was offered, I suggest, less in
terms of these drafts and more in terms of
the State reviewing all of the metadata
associated with these documents that
would be produced electronically, which
would be extraordinarily burdensome.
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And their suggestion, well, just produce it,
and you can claw it back. And to provide
them with privileged information that they
are not otherwise entitled to, --

THE COURT: Well, every part of
preparing anything in compliance with the
report is going to be mental impression. I
mean, how can you go through the
exercise without forming a mental
impression? [*¥146] And that way you
insulate everything.

I think that's overly broad. I'm not
sure it's work product.

MS. MOSS: Well, the objection was,
the substantive reviews and edits
primarily come from attorneys, whereas
the typographical or formatting edits - -
and it was simply a - -

THE COURT: I think that's what
Searles addresses, is where the lawyer is
placed in the posture of actually doing the
business of the client.

MS. MOSS: Well, when it's a consent
decree that governs the Medicaid program,
where we're under a court order - -

THE COURT: Yes, but it's also
policies for the State. I mean, thus far,
Judge Nixon hasn't found anything that
complies with the consent decree.

MS. MOSS: It isn't the policies. It
would be substantive edits about the -- it
would be substantive edits about the
compliance with the decree. This is a
lawyer's advice to the client on how to
follow the consent decree.

THE COURT: Well, you can submit
them under seal like we did in Rosen, if
we get to that. I mean, if we're going to
get to the finer points, you will just have
to submit it under seal.

MS. MOSS: Again, we would
welcome that...

(Docket Entry No. 734 at pp. 77-81) (emphasis added).
Despite the Court's instructions, the [*147] Defendants
did not submit any purportedly privileged documents for
an in camera inspection. Once again, Defendants' counsel
ignored the Court's instructions.

As to drafts of documents, the privileges asserted and
the specific document purportedly covered by privileges
are as follows:

Bates Number Document Type

(Letter, Date of

(Range)

memo, Email,

Date of Document Author
(Title/Agency)

Document

etc. Susie Baird ‘
JB-A-001 57-001 65 7/31/2002
Email
JB-A-001 09-001 12 Draft Laura Stewart ‘
Remedial
Plan
JB-A-00268-00270 Email with 4/28/2004 Susie Baird ‘
Attachment
JB-A-00282-00287 Email with 4/6/2004 Linda Ross ‘

Attachment
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JB-A-01 581-01 584 Draft Policy 6/4/2003 Mary Griffin
JB-A-01 775-01 778 Email 5/21/2004- Mary Griffin
5/24/2004
JB-A-01 574 Email 3/19/2002 Mary Griffin
JB-A-01099-01210 Draft Patricia Newton
Contract
JB-A-01 820-01 825 Email with 2/24/2004- Annette
Attachment 3/15/2004 Goodrum
JB-B-00020-00022 Email with 7/11/2002 Mary Griffin
Attachment
JB-B-01917-01929 Draft 11/21/2002 Christy Ballard
Agreement
JB-00598 Email 5/25/2004 Tam Gordon
JB-C-00541 -00553 Email 3/18/2004 Theresa Lindsey
JB-C-00557-005564 Email 4/8/2004 Theresa Lindsey
JB-C-00573 Email 3/26/2004 Theresa Lindsey
JB-C-00607 Memo 6/17/2003 Betty Boner
JB-C-00608 Memo 6/21/2004 Betty Boner
JB-C-00609 Memo 6/21/2004 Betty Boner
JB-C-006010 Memo 6/30/2003 Betty Boner
JB-C-006011 Memo 6/30/2003 Betty Boner
JB-C-006012 Memo 6/30/2004 Betty Boner
JB-C-006013 Memo 7/1/2002 Betty Boner
JB-C-006014 Memo 7/1/2002 Betty Boner
JB-C-006015 Memo 6/17/2003 Betty Boner
JB-C-006016 Memo 6/30/2003 Betty Boner
JB-C-006017 Memo 6/30/2003 Betty Boner
JB-C-006018 Memo 6/30/2003 Betty Boner
JB-C-006019 Memo 6/21/2004 Betty Boner
JB-C-006020 Memo 6/21/2004 Betty Boner
JB-C-006021 Memo 6/30/2003 Betty Boner
JB-C-006022 Memo 7/1/2002 Betty Boner
JB-C-006023 Memo 6/30/2003 Betty Boner
JB-C-006024 Memo 7/17/2003 Betty Boner
JB-C-006025 Memo 6/30/2003 Betty Boner
JB-C-006026 Memo 6/21/2004 Betty Boner
JB-C-006027 Memo 6/21/2004 Betty Boner
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JB-C-006032 Memo 7/1/2002 Betty Boner
JB-C-006033 Memo 6/17/2003 Betty Boner
JB-C-006034 Memo 6/30/2003 Betty Boner
JB-C-006035 Memo 6/30/2003 Betty Boner
JB-C-006036 Memo 6/30/2003 Betty Boner
JB-C-006037 Memo 6/21/2004 Betty Boner
JB-C-00643 Memo 6/30/2003 Betty Boner
JB-C-00644 Memo 7/1/2002 Betty Boner
JB-C-00645 Memo 6/30/2003 Betty Boner
JB-C-00646 Memo 6/21/2004 Betty Boner
JB-C-00647 Memo 6/30/2003 Betty Boner
JB-C-00648 Memo 6/17/2003 Betty Boner
JB-C-00649 Memo 6/21/2004 Betty Boner
JB-C-00650 Memo 6/30/2003 Betty Boner
JB-C-00651 Memo 6/17/2003 Betty Boner
JB-C-00652 Memo 6/21/2004 Betty Boner
JB-C-00653 Memo 6/30/2003 Betty Boner
JB-C-00654 Memo 7/1/2002 Betty Boner
JB-C-00655 Memo 6/30/2003 Betty Boner
JB-C-00656 Memo 6/21/2004 Betty Boner
Bates Number Document Recipient(s) Basis of Privilege Privilege Type
(Title/Agency) (A/C, W/P)
(Range) (subject Matter -
Mary Griffin detailed) A/C, W/P ‘

JB-A-001 57-001 65 Attorney-client

communication

re Andrea Thaler's

proposed final draft
JB-A-001 09-001 12 Mary Jane Davis Draft remedial plan A/C ‘

prepared for

counsel's review
JB-A-00268-00270 Linda Ross Attorney-client A/C ‘

communication re

request from counsel
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draft EPSDT

JB-A-00282-00287

Susie Baird, Betty

Attorney-client

A/C, W/P

Boner

communication

requesting comments

re draft letter to

Special Master

JB-A-01 581-01 584

Counsel's working

A/C, W/P

copy of draft EPSDT

transportation

assistance policy

JB-A-01 775-01 778

Michael Drescher,

Attorney-client

A/C, W/P

Tam Gordon,

communication re

Theresa Lindsey

counsel's edits to

the content of EPSDT

brochure

JB-A-01574

Stephanie Anderson

Counsel's edits to

A/C, W/P

EPSDT section of

contract and

attaching documents

JB-A-01099-01210

Draft amended and

A/C, W/P

restated CRA with

counsel's edits and

notes

JB-A-01 820-01 825

Mary Jane Davis

Attorney-client

A/C

communication

discussing draft of

EPSDT guidelines

JB-B-00020-00022

Stephanie Anderson

Counsel's edits to

A/C, W/P

MCO Contract

JB-B-01917-01929

Counsel's edits to

W/P

Interagency

Agreement

JB-00598

Mary Griffin

Attorney-client

A/C, W/P

communication re

providing

instructions for the
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clients; the IWP was

drafted and/or

reviewed by counsel

during each stage of

process

JB-C-00541 -00553

Mary Griffin

Attorney-client

A/C, W/P

communication re

DOH's proposed

outreach plan for the

IAP, the IAP was

drafted and/or

reviewed by counsel

during each stage of

process

JB-C-00557-005564

Linda Ross

Attorney-client

A/C, W/P

communication

forwards counsel

copy of the DOH

outreach plan for the

IAP, previously sent

to Mary Griffin; the

IAP was drafted

and/or reviewed by

counsel during each

stage of process

JB-C-00573

Robert Cooper,

Attorney-client

A/C, W/P

Tam Gordon

communication re

previous draft of

format for EPSDT

activities and the

responses received to

the initial draft.

JB-C-00607

Robert Barlow

Comments from

A/C

counsel on contract

draft.

JB-C-00608

Comments from

A/C
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draft.

JB-C-00609

Robert Barlow

Comments from

A/C

counsel on contract

draft.

JB-C-006010

Robert Barlow

Comments from

A/C

counsel on contract

draft.

JB-C-006011

Robert Barlow

Comments from

A/C

counsel on contract

draft.

JB-C-006012

Robert Barlow

Comments from

A/C

counsel on contract

draft.

JB-C-006013

Robert Barlow

Comments from

A/C

counsel on contract

draft.

JB-C-006014

Robert Barlow

Comments from

A/C

counsel on contract

draft.

JB-C-006015

Robert Barlow

Comments from

A/C

counsel on contract

draft.

JB-C-006016

Robert Barlow

Comments from

A/C

counsel on contract

draft.

JB-C-006017

Robert Barlow

Comments from

A/C

counsel on contract

draft.

JB-C-006018

Robert Barlow

Comments from

A/C

counsel on contract

draft.

JB-C-006019

Robert Barlow

Comments from

A/C

counsel on contract

draft.

JB-C-006020

Robert Barlow

Comments from

A/C

counsel on contract
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JB-C-006021

Robert Barlow

Comments from

A/C

counsel on contract

draft.

JB-C-006022

Robert Barlow

Comments from

A/C

counsel on contract

draft.

JB-C-006023

Robert Barlow

Comments from

A/C

counsel on contract

draft.

JB-C-006024

Robert Barlow

Comments from

A/C

counsel on contract

draft.

JB-C-006025

Robert Barlow

Comments from

A/C

counsel on contract

draft.

JB-C-006026

Robert Barlow

Comments from

A/C

counsel on contract

draft.

JB-C-006027

Robert Barlow

Comments from

A/C

counsel on contract

draft.

JB-C-006032

Robert Barlow

Comments from

A/C

counsel on contract

draft.

JB-C-006033

Robert Barlow

Comments from

A/C

counsel on contract

draft.

JB-C-006034

Robert Barlow

Comments from

A/C

counsel on contract

draft.

JB-C-006035

Robert Barlow

Comments from

A/C

counsel on contract

draft.

JB-C-006036

Robert Barlow

Comments from

A/C

counsel on contract

draft.




2:10-cv-14155-DPH-MKM Doc # 100-6 Filed 12/06/11 Pg 56 of 132 Pg ID 2472

JB-C-006037

2010 U.S. Dist. LEXIS 8821, *147

Robert Barlow

Comments from

A/C

counsel on contract

draft.

JB-C-00643

Robert Barlow

Comments from

A/C

counsel on contract

draft.

JB-C-00644

Robert Barlow

Comments from

A/C

counsel on contract

draft.

JB-C-00645

Robert Barlow

Comments from

A/C

counsel on contract

draft.

JB-C-00646

Robert Barlow

Comments from

A/C

counsel on contract

draft.

JB-C-00647

Robert Barlow

Comments from

A/C

counsel on contract

draft.

JB-C-00648

Robert Barlow

Comments from

A/C

counsel on contract

draft.

JB-C-00649

Robert Barlow

Comments from

A/C

counsel on contract

draft.

JB-C-00650

Robert Barlow

Comments from

A/C

counsel on contract

draft.

JB-C-00651

Robert Barlow

Comments from

A/C

counsel on contract

draft.

JB-C-00652

Robert Barlow

Comments from

A/C

counsel on contract

draft.

JB-C-00653

Robert Barlow

Comments from

A/C

counsel on contract

draft.

JB-C-00654

Robert Barlow

Comments from

A/C
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counsel on contract

draft.

JB-C-00655 Robert Barlow Comments from A/C ‘
counsel on contract
draft.

JB-C-00656 Robert Barlow Comments from A/C ‘

counsel on contract

draft.

The [*148] Defendants' privilege log (Docket Entry
No. 941-3) is not the model of clarity, as the first sixteen
pages list the documents and the next sixteen pages list
the privileges. The Court does not know the capacities of
several of these persons, except for counsel of record and
Mary Griffin who was named as in-house counsel and
Tam Gordon. (Docket Entry No. 720, Moss Declaration).
At the June 2007 conference, Defendants did not offer
any proof on these privileges. In her prior declaration,
Moss cited counsel's necessity to review documents prior
to submission to the Court and referred "substantive edits
to the [SAR] report come from counsel." Id. at p. 19. The
SAR is a technical document. See e.g., Docket Entry No.
728.

In their response to the Plaintiffs' renewed motion to
compel, the Defendants assert a privilege based upon
various state statutes. Plaintiffs' ESI requests include
various health information from different state agencies
and the MCCs about children in the certified class. The
purpose of Plaintiffs' requests for this data is to allow Dr.
Ray, one of Plaintiffs' experts, to cross reference or
validate any failures revealed by her statistical analyses.
This data is from principally [*149] three state agencies.
The Tennessee Department of Mental Health and
Developmental Disabilities ("DMHDD) has a "Incident
Reporting System" database that is utilized by the State's
five Regional Mental Health Institutes (RMHIs) to record
information on incidents affecting mental health patients
in these institutes. This database contains narrative
descriptions of various incidents (such as elopements,
falls, injuries, assaults, or property destruction) relating to
mental  health  patients, including demographic
information about the patient, the nature and
circumstances of the incident and any injury resulting
therefrom, the names of witnesses to the incident, and

medical and management review of the incident.

Plaintiffs also seek the DCS Incident Reporting data
to study the consequences of the lack of available and
appropriate health care to members of the Plaintiffs' class.
This DCS information discloses the treatment needs of
children in DCS custody and what medical and mental
health treatment the children are actually receiving. Dr.
Ray analyzed this data for children in DCS's custody to
determine if all of a child's medical and mental health
needs are being met while the children are [*150] in state
custody.

Plaintiffs also request the TNKids database that
includes a child's case manager's narrative case
recordings about the child or any information the case
manager deems appropriate. For example, a narrative
case recording might include a case manager's summary
of medical services received by the child, visits of DCS
Health Advocacy nurses describing health services the
child is receiving, and number and frequency of case
management contacts with the child. A database count of
the records on April 10, 2007 showed that since January
1, 2004 there have been 5,377,286 case recordings. Since
April 1, 2006 there have been 1,431,048. The TNKids
system data can range from a few paragraphs to several
pages for each recording. A child in custody will
typically have multiple recorded entries. The sort of
health services information that would be responsive to
Plaintiffs' requests are in any one of four narrative fields.
These fields are labeled to record the purpose, the
content, the observation/assessment, and the plan.
However, each field is a free form text field without any
required format.

The Defendants contend that there is not any
automated method to determine if these records [*151]
contain the health services information responsive to
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Plaintiffs' requests. Some MCCs contend that this
information is already available to Dr. Ray and the
Plaintiffs through other sources, such as the State's
Interchange database, DCS's monthly EPSDT reports,
and the Face-To-Face Contact reports. As to the
readmission statistics on mental health issues for
children, the Defendants contend that Dr. Ray earlier
stated that this information would not be useful because
this data cannot be converted to Excel as she had
originally anticipated. (Docket Entry No. 907 at 35). The
Defendants also cite Dr. Ray's April 6, 2007 email to
Brent Antony in which she states: "Large numbers of .pdf
files do not suit Plaintiffs purposes very well." Id. at
Exhibit 1. The Court finds that if Plaintiffs assert that
they can access this data for their experts, the Defendants
must provide the data in its current or native format.

The Defendants also object to disclosure of incident
reporting data because of privacy protections under state
and federal laws and related policy considerations. For
example, Defendants presented proof that if persons who
report abuse of children, knew that their statements and
identity [*152] could be disclosed to others, then such
persons would not report abuse. For these privilege
concerns, Plaintiffs agree to an appropriate protective
order to protect the identities of any person reporting a
serious incident and assure the Court that they do not
seek the information to identify particular clinicians or
physicians. The state and federal statutes cited by the
Defendants will be addressed infra.

The proof establishes that the Defendants already
provide this information to a private group, Tennessee
Assistance Committee that monitors the Defendants'
TennCare program. Two magistrate judges earlier
ordered the Defendants in this and a related action to
produce these same materials. Moreover, the Defendants
actually file this data regularly in another action in this
Court. Brian v. Sundquist, No. 3-00-0445 (M.D. Tenn).
(Docket Entry No. 219 at p. 14; Docket Entry No. 244 at
p- 18; Docket Entry No. 245; Docket Entry No. 253 at p.
3; Docket Entry No. 262). As quoted supra at p. 43, under
the MCCs' contracts that includes behavioral or mental
health providers, the MCCs and the State agreed to
provide any information "pertaining to" a class member's
care to a number of state and [*153] federal agencies.

Although there was testimony from some MCC
witnesses that email has not been required to be provided
to the Defendants under their TennCare contracts, the

Court deems controlling the unequivocal language in the
MCCs' contracts that create a legal duty to provide any
information "pertaining to" a TennCare member to the
state or other federal agencies upon their request.
(Plaintiffs' Exhibit 28). In these circumstances, the Court
finds that the disclosure of MCC email about TennCare is
appropriate information to disclose to class members'
counsel under a protective order in recognition of the
privacy interests of the affected individuals.

The MCCs also have privacy concerns arising under
federal law, HIPPA, and their contractual obligations
with customers and providers under separate contracts,
non-Medicaid contracts and business as well as business
in other states. Plaintiffs agreed to a filter in the ESI
search to exclude protected information involving other
businesses and programs in other states. As to HIPPA
disclosures, Judge Knowles ruled earlier in this action
that disclosure of class members' protected information to
class counsel does not violate federal law. [*154]
(Docket Entry No. 103, Order). The MCCs have not
shown that a properly tailored protective order would not
adequately address their concerns. If any such report or
data is presented at an evidentiary hearing, the names of
the persons involved can be redacted.

Subject to the legal analysis of the privileges
asserted, the Court finds that these collective facts
establish the Plaintiffs' need for transactional data and
ESI, including policy statements, drafts thereof and
emails for several purposes to discover how the
Defendants and the MCCs deliver services to class
members; to evaluate the Defendants' purported
compliance with the Consent Decree; and to understand
the measures the Defendants considered in remedying
their past violations found by the Court.

7. Defendants' Failures to Answer Plaintiffs Requests
for Admissions and to Comply with the January 14th
Order

Plaintiffs next contend the Defendants' custodians'
responses to Plaintiffs' requests for admissions ("RFAs")
on destruction of ESI were inadequate because "for nine
former employees...as well as the Governor, the State did
not provide responses from the custodians themselves."
(Docket Entry No. 828-1, Plaintiffs' Renewed Motion
[*155] To Compel at p. 16). Plaintiffs also contend that
the Defendants also did not comply with the January 14th
Order requiring the Defendants to file certifications with
the Court that ESI had not been "removed" from the
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Defendants' custodians' work station

computers.

designated

The first of Plaintiffs' revised two RFAs asked key
custodians if they were aware of any documents,
including ESI, that had been "destroyed, deleted, thrown
away or lost for any reason." See e.g., Docket Entry No.
828-12 at p. 1. The second RFA asked custodians if they
had searched "all paper and electronic records in their
possession or control (including both state and private
email accounts and computers, including removable
drives or storage)." See id. at p. 2 (emphasis added). Two
companion interrogatories sought information that had
been destroyed or lost. If the person answered "NO" to
RFA No. 2, then Interrogatory No. 2, requested the
identity of "any record, e-mail account (including
removable drives or storage) in your possession or
control that you believe potentially contained information
or documents requested by the plaintiffs and that you did
not search." See id. at p. 2 (emphasis added)

As for the [*156] "nine former employees" to whom
Plaintiffs refer, Defendants explain that these former
employees no longer work for the State and that
Defendants lack the authority or control over their
responses. The State officials who actually performed
searches of former employees' files, and participated in
preparing the State's discovery responses on their behalf
signed a Request for Admission for each former
employee. These signed assurances were offered to
satisfy any concerns Plaintiffs might have "to obtain
assurances on completeness of discovery responses."
(Docket Entry No. 743 at p. 3). Yet, three former
employees who performed their own searches, left
employment before the Requests for Admission were
served on the Defendants. In Plaintiffs' view, the RFAs
and interrogatories were also intended to resolve gaps in
the State's paper production in May, 2006.

Plaintiffs argue that in the 318 pages of documents
submitted on behalf of 166 custodians, none provided the
information required by the January 14th order. Plaintiffs
cite correspondence with Defendants' counsel and a
February 13th meeting with defense counsel, at which
Plaintiffs' counsel stated that neither the RFAs nor
companion interrogatories [*157] had asked each
custodian for the information required in the Court
January 14th Order. (Docket Entry No. 828, Exhibit 5
Bonnyman letter of February 5, 2007; Exhibit 4,
Bonnyman letter of February 23, 2007). The Defendants'

counsel responded that the custodians' responses to
Plaintiffs' RFAs also answered the question in the
January 14th Order and refused to provide any further
responses. (Docket Entry No. 828, Exhibit 5: Moss letter
of February 27, 2007). In a letter, defense counsel
responded that it would be too burdensome to comply
with the January 14th Order:

...[W]ith respect to the issue of
burdensomeness in sending yet another
survey/request to custodians asking them
"whether any material has been removed,"
to be clear the State's burdensomeness
objection is based both on the fact that
these custodians have already been asked
to sign and did in fact submit RFA
responses which covered this issue, but in
addition, because the Court's Order
requiring a certification came after the
custodians had already been surveyed
about the location of their My
Documents or equivalent folders. It is
our strong belief that yet another survey
will be confusing and will prompt
numerous questions and [*158]
concerns and will further task the
resources of the State's IT personnel
who have already expended hundreds of
hours already in attempting to respond
to the Plaintiffs' overly broad discovery
requests.

Id. (emphasis added)

The Court finds that the Defendants' custodians' RFA
answers do not comply with the January 14th Order that
required certifications on whether any ESI had been
"removed" from any storage media. Plaintiffs' RFAs
asked only if "removable" files had been "searched".
The January 14th Order addressed actual removal of ESI
by anyone. The Defendants' custodians' RFA replies are
not responsive to that issue. The Defendants did not seek
relief in the January 14th Order nor ask the Court to treat
the Defendants' custodians' RFA responses as satisfying
the Order. Defense counsel elected to nullify the Court's
Order. The Court finds the Defense counsel's position
reflects yet another instance of the Defendants' disrespect
and disregard for the Court's Orders in this action.

The sole remaining factual dispute involves the
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Governor's failure to sign a copy of his responses to
Interrogatories and Requests for Admission that were
signed by Steve Elkins, his legal counsel. See Docket
[*159] Entry No. 799. Defendants argue that Plaintiffs'
insistence on a personal assurance from the Governor is
groundless, impugns the integrity and intolerably intrudes
upon the prerogatives of the State's Chief Executive, as
well as impugning the credibility of the Governor's legal
counsel. The Defendants designated the Governor as a
key custodian and emails were sent to the Governor who
also attended a meeting on this action. The Defendants'
counsel has disclosed the Governor's response. Whether
to compel the Governor's personal signature is discussed
infra.

At the April 11, 2007 "experts only" conference,
there were two occasions on which the Court inquired of
the experts' progress and at such times, the Court
received reports on their agreements in the presence of
their counsel. At the conclusion of the hearing, the Court
then directed Brent Antony, the Defendants' expert, to
prepare a written "summary" of those agreements and
circulate that document to all experts at the conference
for comment, and thereafter to file the summary
agreement with the Court. Counsel for the parties were
present when the experts gave their reports and when the
Court gave its directive to Antony. From the [*160]
Court's review of the transcript of that conference, the
experts gave two reports of their agreements, as follows:

[First Report]

MR. TIGH: Your Honor, this is Tom
Tigh. We have spent -- shall we review the
morning as well?

THE COURT: Well, it's really more
of a report on how much longer you think
you might need to complete your
discussions.

MR. TIGH: We finished the
discussions on the transactional data. We
have a plan to move forward that
provides a two week delivery schedule
for the analysis of plaintiff's -- of the
MCCs data, and a schedule for when
they can provide that data to the State
for distribution to the plaintiffs.

THE COURT: That's the transaction

data?

MR. TIGH: That's the transactional
data. That was finished before lunch.
Since one o'clock, we've been reviewing
the ESI, which is proving to be a little bit
more difficult to get our hands around.

We have identified the fact that all
of the MCCs currently have a litigation
hold in place. In many cases, that
litigation hold was put into place in
December or January of 2007.
December of 2006 or January of 2007.
And that data back to 2004 is not
available. All of the MCCs have in place
or will have in place a preservation
system [*161] so that no data from the
point when they put their litigation hold
into place forward will be eliminated
from their systems.

The point that we were just about to
cover was how we can reduce the search
terms to something that would be suitable
for each of the systems.

The largest or the most feedback
comes from the fact that there may very
well be a significant number of documents
that have to be reviewed, even after the
search terms are applied, in order to
determine what has to be produced.

THE COURT: For the State? The
State experts?

MR. ANTONY: Yes, Your Honor. As
reported, following the morning session,
with respect to both the transaction
systems and the searching of electronic
data, the parties were largely in
agreement as relates to the State, and so
the bulk of the focus has been on the
contractors.

The process after lunch has been
somewhat more tedious. We've made it
through a discussion of really preservation
and collection of material, and not so
much into the search protocol.
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I would like to sort of clarify or at
least at add my perspective on two points.
We did address the issue of the litigation
hold and the preservation techniques that
the plans are implementing. Mr. Tigh
[¥162] noted that that data was not
available back to 2004.

I would say actually what 1
understood from the plans is that, on
the identification on key custodians,
they have implemented systematic
merits to ensure that data is not deleted
for the key custodians. And that prior
to that, data may not be available back
to 2004, but on the other hand may,
depending on the procedures that they
have implemented on the staff level.

I will note that there was -- the point
of discussion around the retention of data
and sort of following on a comment by
Mr. Tigh, around the practicality of
implementing measures that would require
attention of all information coming into or
out of an e-mail system, or whether the
litigation hold and  preservation
requirements speak to reasonable system
measures to retain data and procedures to
retain responsive information without
requiring some of these plans that are
large and national in nature, require any
and every e-mail that comes in and out of
their system to be retained, whether it's
responsive or not.

So I think there is a point of
clarification for the parties to address at
some point around what the ultimate
requirement is on retention and, in fact,
whether [*163] it requires retaining
everything or implementing reasonable
measures retain responsive information,
through both systematic and procedural
measures.

But I generally agree with Mr. Tigh
that we have continued to make progress,
although we have the discussion of search
ahead of us, which could promise to be
substantial.

THE COURT: Okay. Do any of the
other private contractors want to add any
additional comments to what has been said
by plaintiffs expert and the State's expert?
Feel free to. Yes, sir. Identify your name.

MR. HOLDREN: Mike Holdren with
First Health Services. I agree with the
comments on the transactional data. I
think we have a good plan in place for
that. And hopefully 1 speak for some of
the other contractors, when we have the
discussion, particularly around the e-mail,
the harvesting of the e-mails.

As 1 walked through just the nine
custodians that we've identified who
receive an average of 90 e-mails a day,
and in over an 1,100 day period, that's
over 900,000 e-mails that we would have
to go through. And these people work on
other accounts.

So if we got hits on ten percent of
those, using a tool, which I really am
personally not confident in the accuracy
of, but I haven't [*164] seen it fully
executed, that's still 90,000 e-mails that
we would have to go through [m]anually
to cull out protected health information for
some of our client and recipients and
things like that.

So that's a difficult conversation.
That's the only feedback I wanted to give
you there, sir.

k ok k

[Second Report]

THE COURT: Why don't you restate
the agreement. Peggy, mark this one.

MR. TIGH: Within two weeks from
today, we will have from the MCCs
their suggested revisions to the search
terms, suggested revisions to the key
custodian list, and suggested filters, as
opposed to searches, that will reduce the
number of messages or electronic
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documents that need to be reviewed.

Within one week after the plaintiffs
receive that information, they will
respond with acceptance or additional
revisions to the list of search terms,
acceptance or additional modification of
the key custodians, acceptance or
additional modification to the filters
that have been suggested by the MCCs.

At that point, the MCCs would be
responsible for identifying a schedule
under which they could, in fact, do the
searches, only identifying a schedule
under which they could do the searches
and extract the information for delivery
[¥165] to the review team. That
schedule is what we would get the two
weeks after the last -- the last two
weeks, the two weeks after the plaintiffs
revised search terms.

THE COURT: Is that restatement of
what the agreement is acceptable to all of
the MCCs?

MR. KUBLY: That's acceptable
here, I believe, yes.

THE COURT: Does anybody else
have any objection to that?

MR. ELKINS: Matt Elkins, Mempbhis
Managed Care. The only other thing I
think we'd like to ask is that that list
become a final list. We've had three or
four iterations of a key word list search
here. So if each organization is going to go
through that, I think we would like to, at
the point the plaintiff compiles that
information from all of the organizations,
let's finalize that key word search so we
don't keep trying to hit a moving target.

THE COURT: Any objection?
MR. TIGH: Not at all.

THE COURT: So it will be modified
to reflect that. Anything else?

MR. HOLDREN: Mike Holdren with
First Health Services. One thing I think
was not mentioned but we did agree on.
Even though it hasn't been determined if
the plaintiffs would accept 13 separate
lists from the MCOs, we did agree that,
due to the disparate lines of business,
that there would [*166] be at least one
list accepted from the MCOs, one from
the PBM, the dental, and Magellan for
behavioral health. Is that not a correct
interpretation?

MR. TIGH: That is correct.
MR. HOLDREN: Thank you.

THE COURT: So there will be a
common list of similarly situated
entities?

MR. TIGH: There will be four lists,
Your Honor. The search terms will
essentially be consistent across the floor,
but there may be some modifications,
depending upon the type of business. So
there will be one for the seven health
care organizations. There will be one
for -- that will be essentially similar, but
with some slight modifications for the
dental, and so on.

THE COURT: Is that acceptable to
the MCCs? Is there anything else any
member of the MCC, any MCC, wants
to address? We heard two. Are there
any others?

MR. MOSER: Your Honor, one thing
we really --

THE COURT: Your name and
company.

MR. MOSER: Excuse me, Dave
Moser with Blue Cross Blue Shield. One
thing we really haven't gotten to yet is
formats with a different number of
organizations. We all run different kind of
systems, different kind of e-mails. Formats
are going to be somewhat different. And



2:10-cv-14155-DPH-MKM Doc # 100-6 Filed 12/06/11 Pg 63 of 132 Pg ID 2479
Page 62

2010 U.S. Dist. LEXIS 8821, *166

we would like to produce the data and --

THE COURT: Would this [*167]
work? If when you provide this two week
period of reporting to the State on what
you all have come up with, that you
include in that your proposed format?

MR. MOSER: I think we should be
able to.

THE COURT: Okay. Would that
address that issue?

MR. MOSER: I think it would. I just
hated for a format to be set when we didn't
know whether or not we could produce
that.

THE COURT: Okay. I would hope
that in this exchange between search
terms, that you all would finalize that
before any run.

MR. TIGH: We'll certainly do that,
Your Honor.

% sk sk

THE COURT: ...I would like to have
plaintiffs and defendants and anyone from
the MCCs summarize again the agreement
on the transactional data.

DR. RAY: I guess I can do that. The
agreement on the transactional data is
by Monday, I will provide to Brent
Antony, who will pass it on to the
others, a generic but specific list of the
kind of variables and the values of those
variables I'm hoping to get from the
transactional data. Then one week after
that, we will have a general conference
call to ask questions. And in addition to
that, any of the MCOs that want to
contact me individually will be able to
do that to ask questions.

MR. MOSER: The HEDIS people
were going [*168] to be involved with
that call also.

DR. RAY: And the HEDIS people,
that's correct. There were three kinds of
information that we put together: The
information around the HEDIS
measures, specifically, the kind of
information that's not contained in the
claims data that I'll already be getting;
information relating to requests for
services and denial of services; and the
third is information related to
individual case management.

DR. RAY: Does anyone want to add
to that, for the State?

MR. ANTONY: Your Honor, Brent
Antony again for the State. I think Dr.
Ray provides -- has given an accurate
summary of the discussion on
transactions systems with respect to the
MCCs. I would add that we did address
a couple of other points with respect to
the State systems, and specifically have
a course of action to follow for
discussion around the TennKids system
from the Department of Children's
Services, wherein DCS will provide
additional information to Dr. Ray
around the data that she has requested
from that system. And she will provide
some further guidance to them on the
specifics of what she is seeking that will
allow them to respond regarding their
production.

Dr. Ray did also clarify, with respect
[*169] to the Department of Health and
the PTBMIS managed care module, and
specifically the CFS cases that the
plaintiffs were agreeable to the sampling
methodology that the parties had
previously discussed.

We also touched on the incidents
database, which had been the subject of
discussion and which Your Honor will
recognize the State had asserted was
protected by state law for peer review
privilege. So that's still an open matter.

There are no technical matters there,
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with the exception of potentially being
able to identify the members of the class,
should the parties reach an agreement on
that peer review issue. So that's the only
items I would have.

% 3k sk

MR. ANTONY: Yes, Your Honor.
There is one issue with respect to that
incidence database, which is still an open
issue, beyond the peer review issue. There
is minimal identifying information stored
in that system. It is maintained for the
purposes of peer review. So there are
social security numbers and other things
that might allow us to definitively identify
class members. So there will be some
complexity of that, should we get past the
peer review issue.

DR. RAY: I didn't finish describing
the schedule for the transaction data, I'm
sorry. [*¥170] One week after we have
the conference call, then the MCOs
were to provide their estimate of when
they would be able to provide the
transaction data and in what format.

THE COURT: Do any of the MCCs
want to add to the transactional data
production? Well, there is a transcript of
this, and I'm going to ask that the last
session of this be made available as soon
as we can practically get it done, to Mr.
Tigh and to -- Mr. Helton?

MR. ANTONY: Antony, Your Honor,
for the State.

THE COURT: Antony, I'm sorry. To
reflect a summary of the memorandum
of what were the deadlines and the
agreements. And send that to you all of
the technical people who were present
during the discussion, for them to have
comments and suggestions. And then, if
you all would, after you've done that
process, submit it to the Court, and it
will just be a preservation and perhaps a
much more cohesive than this truncated

process we've been going through.

(Docket Entry No. 872, Transcript at pp. 165-168,
216-219, 224-228) (emphasis added).

After a period of time, Antony had not filed the
report and the Court entered an Order directing him to do
so. The Defendants' counsel responded that there was no
such directive. The Court [*171] then cited the pages of
the transcript setting forth the Court's directive.
Defendants' counsel then contended that their prior notice
of the experts' activities after the April 11th conference
satisfied the Court's directive. At the June 2006 hearing,
Antony testified, in essence, that he distributed the
transcript of the April 11th conference to the MCCs and
that the "Notice" filed by his counsel was all that the
Court required of him.

Upon review of the Defendants' Notice (Docket
Entry No. 875) that is relied upon by Antony and defense
counsel, the Court notes that this "Notice" does not
contain any reference to the MCCs' institution of a
litigation hold nor the MCCs' implementation of systems
to ensure that the ESI of key custodians is not deleted. Of
particular note is that the Defendants' "Notice" omits the
request of Mr. Elkins's of Memphis Managed Care (that
was adopted without objection) that the list of search
terms and key custodians become finalized after the
Plaintiffs make revisions and suggestions. Specifically,
the record reflects the following: "MR. ELKINS: Matt
Elkins, Memphis Managed Care. The only other thing I
think we'd like to ask is that that list become a final
[¥172] list...

THE COURT: Any objection? MR. TIGH: Not at
all. THE COURT: So it will be modified to reflect that."
(Docket Entry No. 872 at pp.217-218). None of the
MCCs objected to FElkins' request nor to the Court's
modification to the stated agreement. The Defendants'
counsel's Notice, however, states: "By May 16, 2007...
The MCCs have commented, however, that this proposed
schedule does not provide for a mechanism for resolving
any dispute(s) that may remain after the MCCs propose
(1) search terms, (2) custodians, and (3) filters to be
applied in searching the MCCs' ESI, and because, at this
point, the MCCs do not know the 'final' list that will be
used...." (Docket Entry No. 875-1 at p. 3). Another effect
of the Defendants' Notice is to set aside what was an
agreement on a final list of search terms.

9. Other ESI Production Issues
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The Plaintiffs next contend that the Defendants and
the MCCs can complete their ESI productions within 90
to 100 days. (Docket Entry No. 882 at 10). Subject to the
analysis of the Defendants' and MCCs' legal challenges,
the Court finds that 60 days is sufficient time for these
MCCs to produce the ESI sought by the Plaintiffs. This
finding is based upon the Court's limitations [*173] for
the ESI search for those MCCs who lack an agreement
with the Plaintiffs on ESI production and the cost saving
technological methods for such production and any
privilege review. Based upon the estimates of BlueCross,
the Defendants' largest MCC and the cost saving
technology for ESI production and privilege review, the
Court finds the 100 days limitation is a reasonable
deadline for the Defendants to produce their ESI. Given
the extraordinary delays with ESI discovery, the Court
will not grant any extension of these deadlines.

B. Conclusions of Law
1. Discovery from The MCCs

A threshold legal issue is the Defendants' and MCCs'
argument that the MCCs are not parties and are not
subject to Plaintiffs' ESI discovery requests nor the
Court's Orders to produce ESI. In Tennessee Assn. of
Health Maintenance Orgs. Inc.v. Grier, 262 F.3d 559,
565 (6th Cir. 2001), the Sixth Circuit held that where, as
here, a Consent Decree grants injunctive relief, the
common law and Fed. R. Civ. P. 65(d) bind not only the
State, but its contractors that participate in the
implementation of the Consent Decree. The MCCs "are
[*174] agents of the State and are bound by the consent
decree to which the state was a party." Id. Here, as in
Grier, the Consent Decree contains several paragraphs
setting forth the responsibilities of the MCCs. (Docket
Entry No. 12 Consent Decree at PP 18, 22, 60, 61,
74-83). To be sure, Grier limited the contractors'
liabilities to the extent of their contract with the State.
262 F.3d at 565.

As to the scope of MCCs' obligations under the
Consent Decree, for these discovery requests, the Court
deems a brief reference to the rules of construction for
such a decree to be necessary. As the Sixth Circuit stated
that "[s]ettlement agreements are a type of contract
subject to principles of state law." Grand Traverse Band
of Ottawa and Chippewa Indians v. Director, Michigan
Dept. of Natural Resources, 141 F.3d 635, 641 (6th Cir.
1998) (quoting Vanguards of Cleveland v. City of
Cleveland, 23 F.3d 1013, 1017, 1018 (6th Cir. 1994)).

Tennessee's longstanding principle is that the clear
language of a contract controls. Petty v. Sloan, 197 Tenn.
630, 277 S.W.2d 355, 358 (1955).

The Consent Decree here requires that the
Defendants and MCCs maintain a reliable "tracking
system" with "the capability of [*175] tracking each
child in the plaintiff class, for purposes of monitoring that
child's receipt of the required screening, diagnosis and
treatment.”" (Docket Entry No. 12, Consent Decree at PP
94 and 95). The Consent Decree also require that the
MCCs' tracking system must "have the capacity to
generate an immediate report on the child's EPSDT
status, '"reflecting all encounters reported to the
contractor more than 60 days prior to the date of the
report." Id. at P 94. In addition, the Consent Decree
expressly provides that "all such records shall be
obtained, if necessary, and provided to plaintiffs' counsel
through TennCare, rather than through individual
MCOs." Id. at PP 105.

Given, the MCCs' contractual obligations to maintain
a reliable monitoring and reporting system of each
MCC's services to children, the Court concludes that
Plaintiffs' ESI discovery requests for the Defendants' and
MCCs' transactional data clearly fall within the scope of
the Consent Decree. Moreover, given the express and
expansive language of the MCCs' contracts with the State
to perform duties under the Consent Decree and to
provide any information "pertaining to" the TennCare
program (Plaintiffs' Exhibit 28), [*176] the Court
concludes that this express language in the Defendants'
contract with the MCCs grants the Defendants
unrestricted access to the MCCs' data systems for any
information "pertaining to" a TennCare member. This
language negates testimony about the Defendants' not
requesting emails from MCCs. The Court concludes that
Plaintiffs' other ESI discovery requests, including emails,
also fall within the scope of the Consent Decree and the
MCCs' contracts thereunder.

The MCCs insist that any ESI discovery from them
must be obtained by a subpoena under Fed. R. Civ. P. 45.
Yet, several discovery rules permit discovery from a
party's "agent", or '"managing agent," including
"documents and tangible things otherwise discoverable,"
Fed. R. Civ. P. 26(b)(1) and Rule 26 (b)(3); depositions,
Fed. R. Civ. P. 30(b)(6); and interrogatories. Fed. R. Civ.
P. 33(a). The term "managing agent" is in several current
Rules and was utilized in prior rules of civil procedure.
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For the purposes of Rule 4(h)(l1), the Sixth Circuit
defined: "[A] managing agent [as] one authorized to
transact all business of a particular kind at a particular
place and must be vested with powers of discretion rather
than being under [*177] direct superior control."
Bridgeport Music Inc. v. Rhyme Syndicate Music, 376
F.3d 615, 624 (6th Cir. 2004). Under the former Fed. R.
Civ. P. 43(b), the Eighth Circuit defined a "managing
agent" is an individual: "(1) [whose] interests in the
litigation are identified with his principal, and (2) He acts
with superior authority and general autonomy, being
invested with broad powers to exercise his discretion with
regard to the subject matter of the litigation." Lowry v.
Black Hills Agency, Inc., 509 F.2d 1311, 1315 (8th Cir.
1975) (quoting Skogen v. Dow Chemical Company, 375
F.2d 692, 701 (8th Cir. 1967). The Sixth Circuit cited
Skogen approvingly in Jones v. Hancock Mut. Life Ins.
Co., 416 F.2d 829, 833 (6th Cir. 1969).

Here, the MCCs are independent and sophisticated
companies with contracts with the Defendants to provide
medical and related services in different areas of the state,
as required by the Consent Decree and federal law. The
Consent Decree expressly refers to their responsibilities
to provide these services. (Docket Entry No. 12, Consent
Decree at PP 18, 22, 60, 61, 74-83). By their nature, these
services require a degree of autonomy and superior skills.
As the actual providers [*178] of these services, the
MCCs possess critical information on the named
Defendants' compliance with the Consent Decree. The
Court concludes that the MCCs are managing agents
subject to discovery under Rule 26(b)(1) and (3), Rule
30(b)(1) and (b)(6) and Rule 33(a).

Moreover, Fed. R. Civ. P. 34(a) permits document
requests for documents in a party's "possession, custody
or control." "Control" has been broadly construed to
mean "the legal right, to obtain the documents requested
upon demand...even though [the party] presently may not
have a copy of the document in its possession." 7 Moore's
Federal Practice at § 34.14[2][b] (Matthew Bender 3d
Ed.) (hereinafter cited as "Moore's"). In their post hearing
Memorandum, the Defendants argue that the MCCs' ESI
is not under their control. (Docket Entry No. 997,
Defendants' Supplemental Memorandum at pp. 24-28).
"[I]t is well settled that a party has no obligation to
preserve evidence that is not in its possession, custody or
control." Id. at p. 25. Yet, at the November 6th
conference, Defendants' counsel told the Court:

MS. MOSS: And I want to be clear on
the State's position. We're not saying that
these documents are not in the State's
custody or [*179] control or that we can't
produce documents from our contractors.
In fact, we've produced - - our response to
details, entire categories of documents that
we have produced from our contractors.

(Docket Entry No. 734, Transcript at p. 42). Moreover,
the Consent Decree expressly provides that "All such
records shall be obtained, if necessary, and provided to
plaintiffs' counsel through TennCare, rather than through
individual MCOs." (Docket Entry No. 12, Consent
Decree at P 105). The Court concludes that this express
language in the Defendants' contract with the MCCs
grants the Defendants unrestricted access to the MCCs'
data systems for any information "pertaining to" a
TennCare member.

Another Court reached a similar conclusion. In /n Re
NTL, Inc. Securities Litigation, 244 F.R.D. 179, 2007
U.S. Dist. LEXIS 6198, at *59-60 (S.D.N.Y. Jan. 30,
2007), the district court sanctioned a defendant who
argued, as the Defendants do here, that the ESI and other
relevant documents were not in its "control," because a
nonparty with whom the defendant contracted had the
ESI. The district court ruled that when a duty to preserve
evidence arises, a defendant is required to issue a
litigation hold to maintain responsive [*180] information
and materials. Id. at *66. Second, if the defendant's
agreement with the third party grants access to any
documents necessary litigation then the defendant had
control over document held by its contractors. Finally, the
Court concluded that even without an agreement, the
defendant still retained control over the relevant
documents because a party cannot nullify its contract to
"evade the rules of procedure." Id. at *63 (citing Bank of
New York v. Meridien Biao Bank Tanzania Ltd.., 171
F.R.D. 135, 148 (S.D.N.Y. 1997)).

The Court concludes that the MCCs' ESI is within
the Defendants' possession or control within the meaning
of Rule 34(a) and was so at the time of the Court's
discovery orders to produce ESI.

As a practical matter, even if the Plaintiffs had issued
subpoenas under Rule 45, the Court is at a loss to
understand what procedural benefits would enure to the
MCCs that have not been provided. Under Rule 45, the
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MCCs have an opportunity to identify and offer proof on
why the ESI discovery sought by the Plaintiffs should not
be had. The only real difference is that under Rule 45, the
Plaintiffs would have to go to the districts where the
information is located, if more [*181] than 100 miles
from the site of this Court. For those courts in other
districts and states to decide these issues would require a
multiplication of these discovery proceedings throughout
other districts. The Court would not wish that misfortune
on any of its colleagues. In any event, the Sixth Circuit
has consolidated issues in institutional litigation in this
district affecting different districts of this state as a matter
of judicial efficiency. See e.g., Carver v. Knox County,
Tenn, 887 F.2d 1287, 1293 (6th Cir. 1989).

Further, as a matter of law, the TennCare Bureau, is
the "single state agency" designated by federal law to
administer Tennessee's Medicaid program, TennCare.
Linton v. Commissioner of Health and Environment, 779
F. Supp. 925, 936 (M.D. Tenn. 1990), affd. on other
grounds 65 F.3d 508 (6th Cir. 1995). The Defendants
cannot delegate the administration of this program nor
vest the MCCs with ultimate control over information
necessary to determine compliance with federal law. The
Defendants must provide any records the Secretary
requires. 42 C.F.R. 431.17(c). Federal regulations also
require that the TennCare agency maintain or supervise
the maintenance of the records [*182] necessary for the
proper and efficient operation of the program, including
individual records on each applicant and recipient as well
as statistical and fiscal records necessary for reporting
and accountability as required by the Secretary of Health
and Human Services. 42 C.F.R. 431.17(a)-(b). To receive
federal funding, a State's contract with any provider must
grant the State the right to audit and inspect any books
and records for services provided by the MCO. 42 U.S.C.
§ 1369b(m)(2)(4)(iv). Under 42 C.F.R. 434.6, the MCC's
contract must "provide that the contractor maintains an
appropriate records system for services to enrolled
recipients" that are accessible "through inspection or
other means." 42 C.F.R. § 434.6(a)(5) and 7. A state must
have a plan for maintenance of records to ensure the
"proper and efficient" operation of the plan." 42 C.F.R. §
431.17(b)(ii).

The Court concludes that as a matter of federal law,
the Defendants and the MCCs operate as a single entity,
with the Defendants responsible for the plan's ultimate
performance. These federal statutes and regulations grant
the Defendants the legal right to these documents directly

related to services to the class members. [*183] Thus,
aside from Grier, with the rules permitting discovery of a
party's managing agent or agent, the Consent Decree and
the MCCs contracts, the Court concludes that these
federal laws clearly require the submission of any
relevant MCCs' information to the State. Thus, the Court
concludes that MCCs are the Defendants' agents, not
independent third parties, and also stand in the shoes of
the Defendants so as to be subject to Plaintiffs' discovery
requests as are the Defendants.

2. Discovery Standards

With the notice pleading standard under the Federal
Rules of Civil Procedure for most actions, the relevancy
standard for discovery has been "construed broadly."
Oppenheimer Fund Inc. v. Sanders, 437 U.S. 340, 351, 98
S. Ct. 2380, 57 L. Ed. 2d 253 (1978). A party may seek
any information that is not privileged and is relevant to
his claims or defenses. Fed. R. Civ. P. 26(b)(1). For
discovery purposes relevant means information that is
probative on a party's claim or defense and information
that the Court determines could "lead to the discovery of
admissible evidence." Fed.R.Civ.P. 26(b)(1).

In addition, "a presumption is that the responding
party must bear the expense of complying with discovery
requests." Oppenheimer, 437 U.S. at 358. [*184] Yet,
district courts can limit discovery, if the information
sought is overly broad or imposes an undue burden upon
the party from whom discovery is sought. Fed. R. Civ. P.
26(b)(2) allows the Court to relieve any undue burden on
the responding party. In Surles v. Greyhound Lines, Inc.,
474 F.3d 288, 305 (6th Cir. 2007), the Sixth Circuit
observed that: "Th[e] desire to allow broad discovery is
not without limits and the trial court is given wide
discretion in balancing the needs and rights of both
plaintiff and defendant." (quoting Scales v. J.C. Bardford,
925 F.2d 901, 906 (6th Cir. 1991)).

As to the judge's role in discovery disputes, "[t]he
revisions in Rule 26(b)(2) are intended to provide the
court with broader discretion to impose additional
restrictions on the scope and extent of discovery." Surles,
474 F.3d at 305. The Advisory Committee notes reflect
that the 1983 and 1993 amendments to Rule 26(b)
"contemplate[] greater judicial involvement in the
discovery process." Fed. R. Civ. P. 26(b), advisory
committee's notes (1993). For example, one court
appointed a special master to supervise -electronic
discovery. Medtronic Sofamor Danek, Inc. v. Michelson,
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229 F.R.D. 550, 558-59 (W.D. Tenn. 2003). [*185]
Given the Defendants' history of creating collateral
litigation in this action on the Court's appointment of a
special master and the state of these proceedings, the
Court deemed the appointment of a special master to
resolve ESI discovery disputes counterproductive.

The Court also possesses inherent authority to
manage litigation. As the First Circuit observed, "[a]s
lawyers became more adept at utilizing the liberalized
rules", "[t]he bench began to use its inherent powers to
take a more active, hands-on approach to the
management of pending litigation." In re San Juan
Dupont Plaza Hotel Fire Litigation, 859 F.2d 1007, 1011
(Ist Cir. 1988). "The judiciary is 'free, within reason to
exercise this inherent judicial power in flexible pragmatic
ways'." Id. at 1011 n.2 (quoting HMG Property Investors,
Inc. v. Parque Industrial Rio Canas, Ins., 847 F.2d 908,
916 (1st Cir. 1988). 30

30 As to legal authority for the "experts only
conference," to resolve discovery disputes, the
Court, on its own motion, can convene a
discovery conference and "may order the parties
or attorneys to attend the conference in person.”
Fed. R. Civ. P. 26(f). (emphasis added). The
purpose of a discovery conference [*186] is "to
address and discuss the propriety of asserted
objections. [The parties] must deliberate, confer,
converse, compare views, or consult with a view
to resolve the dispute without judicial
intervention." Cotracom Commodity Trading Co.
v. Seabord Corp., 189 F.R.D. 456, 459 (D. Kan.
1999).

In addition, Fed. R. Civ. P. 16(c)(12)
authorizes the district court to adopt "special
procedures for managing potentially difficult or
protracted actions that may involve complex
issues, multiple parties, difficult legal questions,
or unusual proof problems". For such procedures,
Rule 16 grants the district court the authority to
require attendance of any party to the case at any
session of the court where the judge deems his
presence to be necessary. In re LaMarre, 494
F.2d 753, 756 (6th Cir. 1974) (citations omitted).

These authorities collectively support the
"experts only" conference to allow an unrestricted
dialogue among the most knowledgeable persons,
the parties' computer experts. The "experts only"

conference was conducted in the same format as
the earlier successful discovery conference to
which neither the parties, their agents nor counsel
objected. Given the historical successes of this
[*187] format in this district, the number of
Defendants' contractors, the multiple and different
computer systems of the Defendants' and their
contractors, and the broad scope of the discovery
disputes, the Court deemed the "experts only"
conference an effective and efficient method to
resolve these discovery disputes. There was not
any prospect of the Plaintiffs' two experts
pressuring the Defendants' and contractors'
experts who numbered twenty or more. The
participants are highly skilled persons so that
there was not any prospect for abuse or
overreaching by any participant and none was
reported at the end of the conference. At the end
of the conference, the experts were uniform in
their comments that the conference was
productive. One expert suggested that an earlier
conference, such as this one, would have been
beneficial. The Defendants acknowledge that the
right to counsel applies to formal proceedings.
The Court sealed the record of that conference
(Docket Entry No. 872), but without leave of
Court, the Defendants' counsel violated that seal
with public disclosures in their Memorandum that
led to other disclosures of that conference. At
least Plaintiffs' counsel sought leave of court
[*188] and filed their submissions referring to
statements at the conference under seal.

3. Discovery Rules on Electronic Discovery

As to relevant discovery rules, since 1970, Fed. R.
Civ. P. 34 has expressly referred to "data compilations,”
and the Advisory Committee comments to the 1970
amendments to Rule 34 clearly reflect that the "data
compilations" included electronic discovery.

Rule 34 applies to electronic data
compilations from which information can
be obtained only with the use of detection
devices, and that when the data can as a
practical matter be made usable by the
discovering party only through
respondent's devices, respondent may be
required to use his devices to translate the
data into usable form.
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Williams v. Sprint/United Management Co., 230 F.R.D.
640, 648 (D. Kan. 2005) (emphasis added and footnotes
omitted). In addition, former Fed. R. Civ. P. 33(d)
allowed a party to rely upon a "compilation to answer an
interrogatory." The 2006 amendments to Rule 34 added
the phrase "electronically stored information" to that
Rule.

The current discovery motion was first filed in June
2006, but the current controversy over ESI production
arose on February 21, 2006 with the Defendants' motion
[¥189] for a protective order concerning the Special
Master's request for utilization data (Docket Entry No.
604). The Defendants' motion was granted, in part and
denied, in part, (Docket Entry No. 615), at the February
28, 2006 conference. (Docket Entry No. 616 at pp.
42-102). At the April 17, 2006 conference, the Court
"suggested" that the Defendants provide to the Plaintiffs
any ESI that the Defendants provided to the monitors.
(Docket Entry No. 646 at p. 33). On November 6 and 21,
2006, the Court ordered the production of the ESI subject
to a protocol to be determined by the parties' computer
experts. (Docket Entry No. 734 at p. 65-66, 74). These
orders were prior to the December 1, 2006 effective date
of the new amendments on ESI.

The Supreme Court's Order adopting the 2006
amendments on ESI states that these amendments "shall
take effect on December 1, 2006, and shall govern . . .
insofar as just and practicable, all proceedings then
pending." Order of the Supreme Court of the United
States, April 12, 2006. Defendants note that the Supreme
Court announced the 2006 amendments in April 2006,
and therefore, the parties were on notice that the
amendments "would take effect long before the [*190]
close of the discovery period in this litigation," (Docket
Entry No. 907 at p. 4) (citing In Re Payment Card
Interchange Fee and Merch. Disc. Antitrust Litig., No.
MD 05-1720, 2007 U.S. Dist LEXIS 2650, *13 (E.D.N.Y.
Jan. 12, 2007) (applying new ESI amendments to
pending Rule 34 issue).

Yet, the law of the case doctrine provides that a prior
order of the Court in an action controls unless a showing
of a manifest injustice arises. Arizona v. California, 460
U.S. 605, 618, 103 S. Ct. 1382, 75 L. Ed. 2d 318 (1983).
Here, in February 2006, the Court directed ESI to be
made available to Plaintiffs. Prior to the November, 2006
rulings and Order on Plaintiffs' earlier motion to compel,

the parties had extensively briefed the ESI issues.
(Docket Entry Nos. 709, 720 and 727). The parties
argued several of the same decisions on ESI, as they do
on the Plaintiffs' renewed motion to compel. Id. This
Court's published rules of local practice require any party
asserting an undue burden of a discovery request 31 to
present quantitative proof of that asserted burden. The
Defendants offered only conclusory affidavits. (Docket
Entry No. 720, Exhibits B and C thereto). Only after the
November 2006 Orders were entered did the Defendants
[*191] provide necessary quantitative evidence of what
they contend is an undue burden for any ESI production.
The Defendants did not move to seek relief from the
November 2006 Orders.

31 Of course, absent a contrary order, the Sixth
Circuit rule has been that for any party that
contends discovery requests present an undue
burden, the appropriate response is a motion for
protective order. Tarleton v. Meharry Medical
College, 717 F.2d 1523, 1534 n.4 (6th Cir. 1983).
The wisdom of this rule is that the party asserting
an undue burden is in the better position to
explain what the undue burden is.

To be sure, the November 2006 rulings left some
issues on the ESI protocol to be decided, namely the
search terms and the protocol for the MCCs. From the
Court's perspective, the Defendants stalled on any
unresolved issues until the 2006 amendments to the
discovery rules on ESI became effective, because after
the 2006 amendments became effective, the Defendants
agreed to accept Plaintiffs' search terms. By this delay,
the Defendants were able, in effect, to shift the burden of
proof at the June 2007 hearing to the Plaintiffs on the
absence of an undue burden under the revised rules 32 In
some cases, such [*192] a strategic decision may be
appropriate, but here there were outstanding Orders in
November 2006 to produce this ESI. With the 2006
amendments, the Defendants can now argue that such
production imposes an undue burden measured
principally by monetary costs, whereas the earlier judicial
standards, as discussed infra, were based primarily on
technical availability.

32  As it were with prior law, see n.28, under
amended Ruled 26(b)(2)(B), the Defendants could
have filed a motion for a protective order on ESI
before June 2007 hearing on the rulings, but did
not do so.
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The Court is reluctant to reward the Defendants for
their intransigence, but in the event of an appeal of these
rulings, the Court will consider the 2006 amendments
because the Court lacks any interest in repeating this
costly, time-consuming analysis, if the 2006 amendments
were ruled to be controlling on appeal.

These 2006 amendments on electronic discovery
amended several discovery rules that as pertinent here,

opportunity by discovery in
the action to obtain the
information sought; or

(iii)) the burden or
expense of the proposed
discovery outweighs its
likely benefit, taking into
account the needs of the

Page 69

are as follows:

Rule 26(b)(2)(B)

A party need not provide discovery of
electronically stored information from
sources that the party identifies as not
reasonably accessible because of undue
burden or cost. On motion to [*193]
compel discovery or for a protective
order, the party from whom discovery
is sought must show that the
information is not reasonably accessible
because of undue burden or cost. If that
showing is made, the court may
nonetheless order discovery from such
sources if the requesting party shows
good cause, considering the limitations
of Rule 26(b)(2)(C). The court may
specify conditions for the discovery.

Rule 26(b)(2)(C)

The frequency or extent of use of the
discovery methods otherwise permitted
under the rules and by any local rule shall
be limited by the court if it determines
that:

k sk sk

(i) the discovery
sought is unreasonably
cumulative or duplicative,
or is obtainable from some
other source that is more

convenient, less
burdensome, or less
expensive;

(i) the party seeking
discovery has had ample

case, the amount in
controversy, the parties'
resources, the importance
of the issues at stake in the
litigation, and the
importance of the proposed
discovery in resolving the
issues.

Rule 26(b)(5)(B)

Information [*194] Produced. If
information is produced in discovery that
is subject to a claim of privilege or of
protection as trial-preparation material, the
party making the claim may notify any
party that received the information of the
claim and the basis for it. After being
notified, a party must promptly return,
sequester, or destroy the specified
information and any copies it has and may
not use or disclose the information until
the claim is resolved. A receiving party
may promptly present the information to
the court under seal for a determination of
the claim. If the receiving party disclosed
the information before being notified, it
must take reasonable steps to retrieve it.
The producing party must preserve the
information until the claim is resolved.

Rule 34

(a) Scope. Any party may serve on
any other party a request (1) to produce
and permit the party making the request,
or someone acting on the requestor's
behalf, to inspect [and], copy, test or
sample any designated documents or
electronically stored information --
including writings, drawings, graphs,
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charts, photographs, [phonorecords] sound
recordings, images, and other data or data
compilations stored in any medium from
which information [*195] can be
obtained[,] --translated, if necessary, by
the respondent [through detection devices]
into reasonably usable form [)], or to
inspect [and], copy, test, or sample and
designated  tangible  things  which
constitute or contain matters within the
scope of Rule 26(b) and which are in the
possession, custody or control of the party
upon whom the request is served.

(b) Procedure. The request shall set
forth, either by individual item or by
category, the items to be inspected, and
describe each with reasonable
particularity. The request shall specify a
reasonable time, place, and manner of
making the inspection and performing the
related acts. The request may specify the
form or forms in which electronically
stored information is to be produced. . .

...The response shall state, with
respect to each item or category, that
inspection and related activities will be
permitted as requested, unless the request
is objected to, [in which event] including
an objection to the requested form or
forms for producing electronically
stored information, stating the reason for
the objection. If objection is made to part
of an item or category, the part shall be
specified and inspection permitted of the
remaining [*196] parts. If objection is
made to the requested form or forms for
producing electronically stored
information -- or if no form was specified
in the request -- the responding party must
state the form or forms it intends to use.
The party submitting the request may
move for an order under Rule 37(a) with
respect to any objection to or other failure
to respond to the request or any part
thereof, or any failure to permit inspection
as requested.

Unless the parties otherwise agree, or

the court otherwise orders:

(i) a party who produces
documents for inspection
shall produce them as they
are kept in the usual course
of business or shall
organize and label them to
correspond with the
categories in the request;

(i1) if a request does
not specify the form or
forms for  producing
electronically stored
information, a responding
party must produce the
information in a form or
forms in which it is
ordinarily maintained or in
a form or forms that are
reasonably usable; and

(iii) a party need not

produce the same
electronically stored
information in more than
one form.

(c) Persons Not Parties. A person
not a party to the action may be
compelled to produce documents and
things or to submit to an inspection
[*197] as provided in Rule 45.

Rule 37

Failure to Make Disclosure or
Cooperate in Discovery; Sanctions.

k ok sk

® Electronically stored
information.

Absent exceptional circumstances, a
court may not impose sanctions under
these rules on a party for failing to
provide electronically stored information
lost as a result of the routine, good-faith
operation of an electronic information
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system. 33 that is not reasonably accessible
and restrict the judiciary's ability to

(emphasis added). 34 impose sanctions on litigants. By
providing greater protection for

33 By the underscored language in Rule 37(f), data that is not reasonably
the court retains its inherent authority to impose accessible, the proposed Rules
sanctions. See First Bank of Marietta v. Hartford encourage both software
Underwriters, Ins. Co., 307 F.3d 501, 513 (6th programmers and system architects
Cir. 2002). to design and develop software

34 These amendments are not without critics as storage solutions that render data
to their need and potential for abuse. As to need "not reasonably accessible" by

for the amendments: making access to the data fiscally
or technically impractical. By
re-characterizing accessible data as
"not reasonably accessible," these
parties obviate their production

Amendments to the Federal
Rules are not warranted today
because there is no clear demand

for reform. In its case study of
electronic discovery issues, the
Federal Judicial Center found that
seven out of the ten judges
interviewed for the study believed
no changes were necessary. While
a majority of attorneys believed
that the Federal Rules should be
changed to address electronic
discovery, almost half of the
participants expressed that the
"problems" that arise in electronic
[*198] discovery are not unique to
electronic  discovery...Arguably,
the need for reform of the
discovery of electronic information
is limited to the defense bar's need
to further limit the scope and
amount of discovery.

duties pursuant to the proposed
Rules. These litigants [*199]
would store data on inefficient
storage systems, making it unduly
burdensome or expensive to (1)
search for data, (2) restore data, or
(3) change the data's format,
therefore, making discovery more
difficult....

The first loophole created by
Rule 26(b)(2)(B) promotes the
development of digital document
storage systems that enable
litigants to re-characterize their
data by saving it in inaccessible
forms to eliminate discovery
production  obligations  while
maintaining access to their data.
Thus, the first loophole is likely to

Henry S. Noyes, Is E-Discovery So Different that provide an advantage to wealthy
it Requires New Discovery Rules? An Analysis of litigants and will likely create a
Proposed Amendments to the Federal Rules of software market that allows
Civil Procedure, 71 TENN. L. REV. 585, 615-16 companies to re-characterize their
(2004). data with the hopes of subverting

the judicial process.
As to potential abuses:

The second potential loophole

If adopted, the proposed Rules created by  proposed  Rule
may enable litigants to engage in 26(b)(2)(B) is created by the
discovery abuse by hiding or requirement that the Rule requires
destroying incriminating digital requesting  parties demonstrate
evidence. The proposed Rules also "good cause" to permit a court to
provide greater protection to data consider ordering discovery of "not
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reasonably accessible"
information. This Rule not only
restricts the actions of the bench, it
also fails to define what constitutes
"good cause," creating further
ambiguity. ... Specifically, if a
producing party fails to disclose
the existence of certain documents,
[*200] a discovering party will not
know they exist, thereby making it
difficult to show good cause to
compel production based upon the
value of discovering specific
electronic documents.

Proposed Rule 26(b)(2)(B)'s
two loopholes in its provisions
placing "not reasonably accessible"
data presumptively beyond the
scope of discovery and requiring a
showing of "good cause" to
compel production of "not
reasonably accessible data" may be
exploited if the proposed Rules are
adopted in their current form.
Instead of merely expediting and
facilitating electronic  discovery
production requests, proposed Rule
26(b)(2)(B) threatens to strengthen
the hand of wealthy litigants by
giving them additional tools to
evade electronic discovery requests
and to wear down their opponents
financial resources.

Daniel B. Garrie, et al., Hiding the Inaccessible
Truth: Amending the Federal Rules to
Accommodate Electronic Discovery, 25 Rev.
Litig. 115,118-19, 125, 126 (2006). See also
Rebecca Rockwood, Note, Shifting Burdens and
Concealing Electronic Evidence: Discovery in the
Digital Era, /2 RICH. JL. & TECH. 16, 34
(2006) ("The combined effect of proposed Rules
26(b)(2)(B) and 37(f) is that companies can get
the "benefits [*201] of a data deletion policy"
without actually deleting anything. Although
these new rules will help corporate defendants get
through the litigation process without incurring a
great deal of expense, it will also allow them more
room to conceal important files and electronic

documents. In the future, technically savvy
defendants will have a distinct advantage in
evading discovery of potentially damaging
documents. In many cases, this could change the
entire outcome of the litigation.") (internal
citations omitted).

Under the 2006 amendments to Rule 26(b)(2), if the
party from whom ESI is requested, considers the ESI
request unduly burdensome, then that party can file a
motion for a protective order 35 or the requesting party
can file a motion to compel. Upon the filing of either
motion, the Court first assesses whether the ESI
production is an undue burden. If so, then the Court
considers whether the ESI discovery request is
duplicative or available elsewhere or whether the
requesting party could have sought the ESI earlier. If an
undue burden is shown, the requesting party must show
"good cause" to justify the ESI production. For the "good
cause" determination, the Court is to consider [*202]
whether the discovery request's "burden or expense ...
outweighs its likely benefit, taking into account the needs
of the case, the amount in controversy, the parties'
resources, the importance of the issues at stake in the
litigation, and the importance of the proposed discovery
in resolving the issues." Fed.R.Civ.P. 26(b)(2)(C)(i)(ii)
and (7ii)

35 Prior to the 2006 amendment, in Hopson v.
Mayor and City Council of Baltimore, 232 F.R.D.
228 (E.D.Md.2005), the court summarized the
American Bar Association litigation section's
protocol for counsel's approach to addressing the
issue of ESI discovery. These measures were
accomplished here primarily by the discovery
conferences.

Indeed, the newly revised Civil
Discovery Standards for the
American Bar Association Section
on Litigation contain detailed
information about the issues that
the parties should discuss in their
effort to agree upon an electronic
records discovery plan. At a
minimum, they should discuss: the
type of information technology
systems in use and the persons
most knowledgeable in their
operation;  preservation  of
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electronically stored information
that may be relevant to the
litigation; the scope of the
electronic records sought [*203]
(i.e. e-mail, voice mail, archived
data, back-up or disaster recovery
data, laptops, personal computers,
PDA's, deleted data) the format in
which production will occur (will
records be produced in "native" or
searchable format, or image only;
is metadata sought); whether the
requesting party seeks to conduct
any testing or sampling of the
producing party's IT system; the
burdens and expenses that the
producing party will face based on
the Rule 26(b)(2) factors, and how
they may be reduced (i.e. limiting
the time period for which
discovery is sought, limiting the
amount of hours the producing
party must spend searching,
compiling and reviewing electronic
records, using sampling to search,
rather than searching all records,
shifting to the producing party
some of the production costs); the
amount of pre-production privilege
review that is reasonable for the
producing party to undertake, and
measures to preserve
post-production  assertion  of
privilege within a reasonable time;
and any protective orders or
confidentiality orders that should
be in place regarding who may
have access to information that is
produced.

1d. at 245.

In contrast, prior to the 2006 amendments, courts
determined accessibility [*204] of ESI production based
primarily on the technical availability of the data. If the
data were not technically available, then the courts would
consider whether to apportion costs to retrieve the ESI
based on several factors, with some exceptions, discussed
infra. Prior to the 2006 amendments, factors similar to
Rule 26(b)(2)(B) were referred to as the "proportionality"

test. Zubulake v. UBS Warburg, 217 F.R.D. 309, 316
(S.D.N.Y. 2003) 36 ("Zubulake 1"). Under prior law, an
undue burden did not arise merely because the discovery
request involved an ESI production. /d. at 318 n.48.

36 Another often cited decision is Rowe
Entertainment, Inc. v. William Morris Agency,
205 F.R.D. 421 (S.D.N.Y. 2002), but the Court
finds Zubulake I and its related decisions more
persuasive on the factors to be considered on
whether electronic discovery is inaccessible. For
example, "Rowe makes no mention of either the
amount in controversy or the importance of the
issues at stake in the litigation ....Courts applying
Rowe have uniformly favored cost-shifting
largely because of assumptions made concerning
the likelihood that relevant information will be
found ....such proof will rarely exist in advance of
obtaining [*205] the requested discovery. The
suggestion that a plaintiff must not only
demonstrate that probative evidence exists, but
also prove that electronic discovery will yield a
"gold mine," is contrary to the plain language of
Rule 26(b)(1) which permits discovery of "any
matter" that is "relevant to [a] claim or defense."
Zubulake, 217 F.R.D. at 321, 323.

4. Duty to Preserve

In the Court's view, the critical and threshold issue
that impacts the undue burden analysis is the Defendants'
breach of their legal duty to preserve ESI relevant to this
action. As set forth below, if such a hold were
accomplished here, then this extensive commitment of
the parties', the MCCs' and the Court's resources would
have been mooted.

With the 2006 amendments on electronic discovery,
the Advisory Committee Notes to Rule 26(b)(2)
emphasize that: "A party's identification of sources of
electronically stored information as not reasonably
accessible does not relieve the party of its common-law
or statutory duties to preserve evidence." Independent of
the rules of procedure, a legal duty to preserve relevant
information arises when a person "knew or should have
known that the documents would become material at
some [*206] point in the future then such documents
should have been preserved." Stevenson v. Union Pac.
R.R. Co., 354 F.3d 739, 746 (8th Cir. 2003).

As to when this duty arises, the federal courts have
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held that the duty to preserve relevant information clearly
arises when a complaint is filed with a court. Computer
Associates, Intern., Inc. v. American Fundware, Inc., 133
FRD. 166, 169 (D. Colo. 1990); Telectron Inc. v.
Overhead Door Corp., 116 F.R.D. 107, 127 (S.D. Fla.
1987). A duty to preserve may also arise before the filing
of the complaint, if a party has notice that litigation of a
matter is likely to be filed. Capellupo v. FMC Corp., 126
F.R.D. 545, 551 (D. Minn. 1989); Alliance to End
Repression v. Rochford, 75 F.R.D. 438, 440 (N.D. Ill.
1976). The duty to preserve does not include evidence
that the party "had no reasonable notice of the need to
retain." Danna v. New York Tel. Co., 752 F. Supp. 594,
616 n.9 (S.D.N.Y. 1990), but includes information that
party "has control and reasonably knew or could
reasonably foresee was material to a potential legal
action." Krumwiede v. Brighton Associates, LLC, No. 05
C 3003, 2006 U.S. Dist. LEXIS 31669, 2006 WL1308629
at *8 (N.D. Ill. May 8, 2006) (citations omitted).

Clearly [*207] with the filing of Plaintiffs'
complaint in February 1998, the duty of preservation
arose for all parties to take reasonable measures to
preserve all relevant evidence. Here, the Defendants' duty
to preserve evidence probably arose at least several
months before the filing of the Consent Decree in 1998,
given the extensive and negotiated details in the Consent
Decree. The Consent Decree provides ample guidance
and clarity on what information is relevant and material
and therefore should be retained. The MCCs' information
"pertaining to" a TennCare enrollee was under the
Defendants' control under federal law and their contracts
with the MCCs. Yet, the proof establishes the Defendants
did not create any meaningful litigation hold until the
March 17, 2004, Memorandum when this action was
more than six years old.

Despite defense counsel's assertions that prior to
2004 a litigation hold was not required because this is a
consent decree action, not litigation, the decisions cited
above are to the contrary. Moreover, on December 18,
2000, the Defendants moved to modify the Consent
Decree (Docket Entry No. 69) and on January 29, 2001,
the Plaintiffs moved for contempt (Docket Entry No. 79).
[*208] The contempt hearing started in June 2001 and
Judge Nixon entered his findings and conclusions on
December 19, 2001. (Docket Entry No. 227). The parties
were involved in other contested issues in 2002 and 2003.
(Docket Entry Nos. 238, 251, 258, 266, 275, 291, 301
and 319). These docket entries clearly undermine the

Defendants' contention on the appropriate timing of a
litigation hold. Even after a written and detailed March
17, 2004 memorandum/litigation hold, the proof
establishes that the Defendants did not implement this
litigation hold, as outlined in the March 17th
memorandum.

"Once on notice [that evidence is relevant], the
obligation to preserve evidence runs first to counsel, who
then has a duty to advise and explain to the client its
obligations to retain pertinent documents that may be
relevant to the litigation." Telecom International Am. Ltd.
v. AT & T Corp., 189 F.R.D. 76, 81 (S.D.N.Y. 1999)
(citing Kansas-Nebraska Natural Gas Co. v. Marathon
Oil Co., 109 F.RD. 12, 18 (D.Neb. 1983)). Neither a
preservation demand letter nor a court order is required.
Wiginton v. Ellis, 2003 U.S. Dist. LEXIS 19128, 2003 WL
22439865 at ** 4, 5 (N.D. Ill. Oct. 27, 2003). A
preservation order only clarifies the parties' [*209]
particular obligation. Treppelv. Biovail Corp., 233 F.R.D.
363, 369 (S.D.N.Y. 2006).

This preservation duty extends to potential evidence
relevant to the issues in the action, including electronic
information. Zubulake v. UBS Warburg, LLC, 229 F.R.D.
422 (S.D.N.Y. 2004) ("Zubulake V"); Renda Marine, Inc.
v. United States, 58 Fed. CI. 57, 60-61 (2003). As the
Zubulake V Court explained in an ESI controversy and
the lack of preservation thereof:

Once a party reasonably anticipates
litigation, [the defendant] must suspend its
routine document retention/destruction
policy and put in place a "litigation hold"
to ensure the preservation of relevant
documents. As a general rule, that
litigation hold does not apply to
inaccessible backup tapes (e.g., those
typically maintained solely for the
purpose of disaster recovery), which
may continue to be recycled on the
schedule set forth in the company's policy.
On the other hand, if backup tapes are
accessible (i.e., actively wused for
information retrieval), then such tapes
would likely be subject to the litigation
hold.

Id. at 431 (emphasis added) (quoting Zubulake v. USB
Warburg, LLC, 220 F.R.D. 212, 218 (S.D.N.Y. 2003)
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("Zubulake IV")).

In Zubulake V, [¥210] the Court excluded from the
back-up tapes exception, the back-up tapes of "key
players" that exist:

"[I]t does make sense to create one
exception to this general rule. If a
company can identify where particular
employee documents are stored on backup
tapes, then the tapes storing the documents
of 'key players' to the existing or
threatened litigation should be preserved if
the information contained on those tapes is
not otherwise available. This exception
applies to all backup tapes."

229 F.R.D. at 431 (quoting Zubulake 1V, 220 F.R.D. at
218) (emphasis in original).

This preservation duty extends to the parties' outside
counsel and beyond the mere issuance of a litigation hold.
In Zubulake V, contrary to outside and in-house counsel's
instructions, key employees of the defendant deleted
e-mails that the plaintiff alleged would support her
claims. In Zubulake V, the court summarized its 2003
decision in Zubulake IV 37 and delineated the types of
measures stated therein as necessary for outside counsel
to monitor his client's behavior and the timely production
of information. 229 F.R.D. at 435. The Court regrets the
following lengthy quotation, but its purpose is to
illustrate the level [*211] of guidance available to
counsel on the preservation of ESI, including that
occasionally telling clients that they need to preserve
relevant ESI is legally insufficient.

A party's discovery obligations do not
end with the implementation of a
"litigation hold"--to the contrary, that's
only the beginning. Counsel must
oversee compliance with the litigation
hold, monitoring the party's efforts to
retain and produce the relevant
documents. Proper communication
between a party and her lawyer will
ensure (1) that all relevant information
(or at least all sources of relevant
information) is discovered, (2) that
relevant information is retained on a
continuing basis; and (3) that relevant

non-privileged material is produced to
the opposing party.

1. Counsel's Duty to Locate Relevant
Information

Once a "litigation hold" is in place,
a party and her counsel must make
certain that all sources of potentially
relevant information are identified and
placed "on hold," to the extent required
in Zubulake IV. To do this, counsel must
become fully familiar with her client's
document retention policies, as well as the
client's data retention architecture. This
will invariably involve speaking with
information [*212] technology
personnel, who can explain system-wide
backup procedures and the actual (as
opposed to theoretical) implementation
of the firm's recycling policy. It will also
involve communicating with the "key
players" in the litigation, in order to
understand how they stored
information. In this case, for example,
some UBS employees created separate
computer files pertaining to Zubulake,
while others printed out relevant e-mails
and retained them in hard copy only.
Unless  counsel interviews each
employee, it is impossible to determine
whether all potential sources of
information have been inspected. A
brief conversation with counsel, for
example, might have revealed that Tong
maintained "archive" copies of e-mails
concerning Zubulake, and that "archive"
meant a separate on-line computer file, not
a backup tape. Had that conversation taken
place, Zubulake might have had relevant
e-mails from that file two years ago.

To the extent that it may not be
feasible for counsel to speak with every
key player, given the size of a company or
the scope of the lawsuit, counsel must be
more creative. It may be possible to run
a system-wide keyword search; counsel
could then preserve a copy of each
"hit." [*213] Although this sounds
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burdensome, it need not be. Counsel
does not have to review these
documents, only see that they are
retained. For example, counsel could
create a broad list of search terms, run
a search for a limited time frame, and
then segregate responsive documents.
[FN75] When the opposing party
propounds its document requests, the
parties could negotiate a list of search
terms to be used in identifying responsive
documents, and counsel would only be
obliged to review documents that came up
as "hits" on the second, more restrictive
search. The initial broad cut merely
guarantees that relevant documents are not
lost.

n.75 It might be advisable
to solicit a list of search
terms from the opposing
party for this purpose, so
that it could not later
complain  about  which
terms were used.

In short, it is not sufficient to notify
all employees of a litigation hold and
expect that the party will then retain
and produce all relevant information.
Counsel must take affirmative steps to
monitor compliance so that all sources
of discoverable information are
identified and searched. This is not to
say that counsel will necessarily succeed
in locating all such sources, or that the
later discovery [*214] of new sources is
evidence of a lack of effort. But counsel
and client must take some reasonable
steps to see that sources of relevant
information are located.

2. Counsel's Continuing Duty to
Ensure Preservation

Once a party and her counsel have
identified all of the sources of
potentially relevant information, they
are under a duty to retain that

information (as per Zubulake 1V) and
to produce information responsive to
the opposing party's requests. Rule 26
creates a "duty to supplement" those
responses. Although the Rule 26 duty to
supplement is nominally the party's, it
really falls on counsel. As the Advisory
Committee explains,

Although the party signs the answers,
it is his lawyer who understands their
significance and bears the responsibility to
bring answers up to date. In a complex
case all sorts of information reaches the
party, who little understands its bearing on
answers previously given to
interrogatories. In practice, therefore,
the lawyer under a continuing burden
must periodically recheck all
interrogatories and canvass all new
information.

To ameliorate this burden, the Rules
impose a continuing duty to supplement
responses to discovery requests only
when "a party[,] [*215] or more
frequently his lawyer, obtains actual
knowledge that a prior response is
incorrect. This exception does not
impose a duty to check the accuracy of
prior responses, but it prevents
knowing concealment by a party or
attorney."

The continuing duty to supplement
disclosures strongly suggests that
parties also have a duty to make sure
that discoverable information is not
lost. Indeed, the notion of a "duty to
preserve'"  connotes an  ongoing
obligation. Obviously, if information is
lost or destroyed, it has not been

preserved.
See OXFORD ENGLISH
DICTIONARY (2d
ed.1989) (defining

"preserve" as "[tJo keep
safe from harm or injury; to
keep in safety, save, take
care of, guard"); see also id.
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(defining "retain" as "[t]o
keep hold or possession of;
to continue having or
keeping, in various
senses").

The tricky question is what that
continuing duty entails. What must a
lawyer do to make certain that relevant
information--especially electronic
information--is being retained? Is it
sufficient if she periodically re-sends her
initial "litigation hold" instructions? What
if she communicates with the party's
information technology personnel? Must
she make occasional on-site inspections?

Above all, [*216] the requirement
must be reasonable. A lawyer cannot be
obliged to monitor her client like a parent
watching a child. At some point, the client
must bear responsibility for a failure to
preserve. At the same time, counsel is
more conscious of the contours of the
preservation obligation; a party cannot
reasonably be trusted to receive the
"litigation hold" instruction once and to
fully comply with it without the active
supervision of counsel.

There are thus a number of steps that
counsel should take to ensure compliance
with the preservation obligation. While
these precautions may not be enough (or
may be too much) in some cases, they are
designed to promote the continued
preservation of potentially relevant
information in the typical case.

First, counsel must issue a
"litigation hold" at the outset of
litigation or whenever litigation is
reasonably anticipated. The litigation
hold should be periodically re-issued so
that new employees are aware of it, and
so that it is fresh in the minds of all
employees.

Second, counsel should
communicate directly with the "key

players" in the litigation, i.e., the people
identified in a party's initial disclosure
and any subsequent supplementation
thereto. [*217] Because these '"key
players" are the "employees likely to
have relevant information," it is
particularly important that the
preservation duty be communicated
clearly to them. As with the litigation
hold, the key players should be
periodically  reminded that the
preservation duty is still in place.

Finally, counsel should instruct all
employees to produce electronic copies
of their relevant active files. Counsel
must also make sure that all backup
media which the party is required to
retain is identified and stored in a safe
place. In cases involving a small number
of relevant backup tapes, counsel might be
advised to take physical possession of
backup tapes. In other cases, it might
make sense for relevant backup tapes to be
segregated and placed in storage.
Regardless of what particular arrangement
counsel chooses to employ, the point is to
separate relevant backup tapes from
others. One of the primary reasons that
electronic data is lost is ineffective

communication with information
technology  personnel. By  taking
possession of, or otherwise

safeguarding, all potentially relevant
backup tapes, counsel eliminates the
possibility that such tapes will be
inadvertently recycled.

229 F.R.D. at 432-34 [*218] (emphasis added) (some
footnotes omitted). See also Rebecca Rockwood, Note,
Shifting Burdens and Concealing Electronic Evidence:
Discovery in the Digital Era, /2 RICH. J.L. & TECH. 16,
22 (2006) ("1t is counsel's responsibility not just to tell
the client that they have to retain and produce all
information relevant to the case, but also to follow up
with the client and continuously remind them of what
they are required to do....Clients must be aware of all
duties to preserve information, 'whether imposed by
litigation or state or federal regulation.' Until the client
begins to realize the impact of technology in litigation,
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the lawyer must educate them to provide the best service
and avoid sanctions litigation that could be damaging.")
(emphasis added and footnotes omitted)

37 There are a series of Zubulake decisions on
ESI discovery issues that are summarized in
Zubulake v. Warburg, LLC, 229 F.R.D. 422, 425
n. 5 (S.D.N.Y. 2004). District courts, in the Sixth
Circuit, have recognized that although "Zubulake
IV is not technically binding on this court, it has
received wide recognition at the federal bar as
authoritative." Kemper Mortgage, Inc. v. Russell,
2006 U.S. Dist. LEXIS 20729, 2006 WL 2319858
(S.D. Ohio 2006).

In [*219] Zubulake V, that Court noted cases where
counsel and the clients failed to understand each other on
ESI issues:

Keir v. UnumProvident Corp, provides a
disturbing example of what can happen
when counsel and client do not effectively
communicate. In that ERISA class action,
the court entered an order on December
27, 2002, requiring UnumProvident to
preserve electronic data, specifically
including e-mails sent or received on six
particular days. What ensu[led was a
comedy of errors. First, before the court
order was entered (but when it was subject
to the common law duty to preserve)
UnumProvident's technical staff
unilaterally decided to take a "snapshot" of
its servers instead of restoring backup
tapes, which would have recovered the
e-mails in question. (In fact, the snapshot
was useless for the purpose of preserving
these e-mails because most of them had
already been deleted by the time the
snapshot was generated.) Once the court
issued the preservation order,
UnumProvident failed to take any further
steps to locate the e-mails, believing that
the same person who ordered the snapshot
would oversee compliance with the court
order. But no one told him that.

Indeed, it was not until January
[*220] 13, when senior UnumProvident
legal personnel inquired whether there was

any way to locate the e-mails referenced in
the December 27 Order, that anyone sent a
copy of the Order to IBM, who provided
"email, file server, and electronic data
related disaster recovery services to
UnumProvident." By that time,
UnumProvident had written over 881 of
the 1,498 tapes that contained backup data
for the relevant time period. All of this led
to a stern rebuke from the court. Had
counsel in Keir promptly taken the
precautions set out above, the e-mails
would not have been lost. [FN87]

FN87. See also
Metropolitan Opera Assoc.,
Inc. v. Local 100, Hotel
Employees & Restaurant
Employees  International
Union, 212 F.R.D. 178, 222
(S.D.N.Y. 2003) (ordering
default judgment against
defendant as a discovery
sanction because ''counsel
(1) never gave adequate
instructions to  their
clients about the clients'

overall discovery
obligations, [including]
what constitutes a

'document' ...; (2) knew
the Union to have no
document retention or
filing systems and yet
never implemented a
systematic procedure for
document production or
for retention of
documents, including
electronic documents; (3)
delegated document
production [*221] to a
layperson who ... was not
instructed by counsel[]
that a document included a
draft or other nonidentical
copy, a computer file and
an e-mail; ... and (5) ...
failed to ask important
witnesses for documents
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until the night before their
depositions and, instead,
made repeated, baseless
representations  that  all
documents  had  been
produced.")

Zubulake V, 229 F.R.D. at 434 (emphasis added and
some footnotes omitted).

The Court concludes that the proof establishes that
the Defendants did not issue any litigation hold in this
action until March 17th, 2004 and then did not implement
that March 17th litigation hold memorandum.
Significantly, the March 17th Memorandum required
collection of relevant documents by the assigned
custodian for each working group and the ongoing
segregation and review of relevant documents for
privileges by the State Attorney General's Office. The
Defendants now assert that to respond to Plaintiffs' ESI
request, as ordered by the Court, will cost them millions
of dollars and a number of years due to their need to
segregate documents and to conduct a privilege review of
massive amounts of information. This evidence
establishes that the March 17th Memorandum was never
[*222] implemented.

The proof, at best, is that on "several occasions,"
Defense counsel told state employees to save emails and
responsive documents. In their earlier papers, Defendants'
counsel insisted that "[k]ey state officials have
periodically been reminded of their duty to preserve
documents and the instructions have even been expanded
as the potential issues in dispute have expanded." (Docket
Entry No. 720 at p. 27) (citing Docket Entry No. 720,
Moss Declaration at PP 7-8) (emphasis added). Moss's
2006 declaration actually states that "state officials had
been reminded on several occasions about their
continuing obligation to preserve responsive documents."
"Periodically" connotes "communications at regular
intervals of time," Webster's Third New International
Dictionary at p. 1680 (1981), "several occasions" does
not.

In any event, the proof is that Defendants left their
employees to decide on their own what to retain without
evidence of any written instruction or guidance from
counsel on what is significant on material information in

this complex action. Under the State's computer system,
after six to seven months emails were destroyed. Some
key custodians did not have backup tapes [*223] for their
work station computer. Given the complexity of this
action, isolated statements about the litigation hold over a
period of several years are equivalent to a lack of any
meaningful litigation hold. The inadequacy of these
isolated occasions is evidenced by the detail in the March
17th memorandum that describes reasonable methods to
accomplish effective preservation of relevant information
in this action.

Significantly, the Defendants did not provide the
MCCs with any instruction to preserve relevant
information until November 2006. The significance arises
because, as Judge Nixon found, all of the substantive
activities under the Consent Decree occur, at least
initially, at the MCC level. The MCCs are the sites for
services and where all of the substantive decisions are
initially made. Without a litigation hold, the MCCs' ESI
data has been regularly destroyed from 1998 to 2006,
when the MCCs issued their litigation holds in 2006 to
halt the loss of their ESI. The Defendants did not
undertake any efforts to ensure the systemic preservation
of the MCCs' data that is particularly disturbing in light
of Judge Nixon's findings in 2001 and 2004.

In their post hearing submission, the [*224]
Defendants argue that they did not have any obligation to
preserve the MCCs' data because the MCCs' ESI is not
within their possession, custody, or control. (Docket
Entry No. 997 at pp. 24-28). "[1]t is well settled that a
party has no obligation to preserve evidence that is not in
its possession, custody or control." Id. at p. 25. At the
November 6th conference, Defendants' counsel told the
Court:

MS. MOSS: And I want to be clear on
the State's position. We're not saying that
these documents are not in the State's
custody or control or that we can't produce
documents from our contractors. In fact,
we've produced - - our response to details,
entire categories of documents that we
have produced from our contractors.

(Docket Entry No. 734 at p. 42).

For these reasons stated earlier, since the entry of the
Consent Decree, the Defendants had control over the
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MCCs because paragraph 105 of the decree expressly
states that "All such records shall be obtained, if
necessary, and provided to plaintiffs' counsel through
TennCare, rather than through individual MCOs."
(Docket Entry No. 12, Consent Decree at P 105). Under
their contracts with their MCCs, the Defendants and "any
other duly authorized [*225] state or federal agency shall
have immediate and complete access to all records
pertaining to the medical care and services provided to
TennCare enrollees". (Plaintiffs' Exhibit 28) (emphasis
added). To repeat the governing legal principle: "Control"
has been broadly construed to mean "the legal right, to
obtain the documents requested upon demand...even
through it presently may not have a copy of the document
in its possession." 7 Moore's § 34.14/2]/b]. Under the
evidence and applicable law, the Court concludes that the
Defendants possessed the clear legal right and control
over the MCCs' ESI and thereby owed a duty to take
reasonable measures to preserve the MCCs' relevant
information, but the Defendants breached that duty.

Courts have imposed sanctions for a party's failures
to preserve electronic information. As to sanctions for
failure to preserve ESI, as stated earlier in Zubulake V,
the defendant deleted e-mails that the plaintiff alleged
would support her claim. 229 F.R.D. at 425. This
destruction occurred contrary to outside and in-house
counsel's instructions to key employees not to deleted
relevant e-mail. Id. at 426-28. For sanctions, the court
ruled that it would give an [*226] adverse inference
instruction at trial, and required the defendant to restore
backup tapes and to pay for depositions that had to be
retaken as well as granting an award of attorney fees and
costs. Id. at 437.

In other courts, in United States v. Philip Morris
USA, Inc., 327 F.Supp. 2d 21, 23 (D.D.C. 2004), the
Court entered a broad preservation order, but for at least
two years under company practices, the defendant's
employees continued to delete e-mail messages more
than sixty days old. Defense counsel later learned of this
destruction, but waited four months to inform the Court.
Id. Upon a motion for sanctions, the court found that
eleven of the company's highest officers and supervisors
violated not only the court order, and the company's
stated policy for electronic records retention. Id. at 25.
The court fined each defendant $ 250,000 per employee,
and precluded the defendant from calling any of the
eleven employees as witness at trial. Id. at 26, n.1. In In
re Cheyenne Software, Inc., Securities Litigation, 1997

US. Dist. LEXIS 24141, 1997 WL 714891, at *2
(ED.N.Y. Aug. 18, 1997), a securities action, the court
ordered the defendant to pay $ 15,000 in fees and fines
for the routine recycling of computer [*227] storage
media. In Renda Marine, 58 Fed. C1. 57 (2003), the court
granted the plaintiffs motion to compel to order the U.S.
Army Corps of Engineers to produce the backup tapes at
its own expense and to provide access to the contracting
officer's computer hard drive. There, the Defendant's
policy was that after an e-mail was read, the e-mail had to
be deleted or moved to a personal folder immediately.
Despite the notice of litigation, this practice continued
resulting in the court's sanctions.

Where a defendant contends that business necessity
required or caused the destruction of relevant electronic
discovery, a court rejected this defense because the party
did not make a prior request for judicial relief on this
issue. As stated in Cheyenne Software:

[tThe defendants, not entirely
unreasonably, argue that they cannot
"freeze" their business by maintaining all
hard drives inviolate, but rather must erase
and reformat their computer hard drives as
people leave and as business needs dictate.
The documents could have been
preserved, however, without keeping the
hard drives inviolate; the information on
those drives could simply have been
copied to other relatively inexpensive
storage media. [*228] If the defendants
found that to be so burdensome, an
application to the court was the
appropriate procedure, not ignoring the
court's orders.

1997 U.S. Dist. LEXIS 24141, 1997 WL 714891 at *1.
Defendants sought no such relief here.

The Court reserves any discussion of sanctions for
the Defendants' failure to implement an effective
litigation hold until completion of the ESI discovery
ordered by the Court.

5. The Undue Burden Analysis

The undue burden analysis will discuss the types of
ESI subject to production, the Defendants' databases
subject to the ESI searches, the costs of that production
and an application of the Rule 26(b)(2)(C) factors to the
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circumstances of this controversy.
(i) Types of ESI Data

As to what ESI must be produced, at the time of the
November 2006 Order, the issues of the accessibly of the
ESI was determined primarily based on the technical
availability of the ESI This analysis was formulated in
Zubulake I, and its progeny, often cited decisions. Under
Zubulake I, the issue of undue burden due to costs of
production was reserved for data that was technically
inaccessible.

Whether electronic data is accessible
or inaccessible turns largely on the
media on which it is stored. Five
categories of [*229] data, listed in order
from most accessible to least accessible,
are described in the literature on electronic
data storage:

1. Active, online data:
"On-line storage is
generally  provided by
magnetic disk. It is used in
the very active stages of an
electronic  records  [sic]
life--when it is being
created or received and
processed, as well as when
the access frequency is high
and the required speed of
access is very fast, i.e.,
milliseconds." Examples of
online data include hard
drives.

2. Near-line data:
"This typically consists of a
robotic  storage device
(robotic library) that houses
removable media, uses
robotic arms to access the
media, and uses multiple
read/write devices to store
and  retrieve records.
Access speeds can range
from as low as milliseconds
if the media is already in a
read device, up to 10-30

LEXIS 8821, *228

seconds for optical disk
technology, and between
20-120 seconds for
sequentially searched
media, such as magnetic
tape." Examples include
optional disk.

3. Offline
storage/archives: "This is
removable optical disk or
magnetic tape media, which
can be labeled and stored in
a shelf or rack. Off-line
storage  of  electronic
records is traditionally used
for making disaster copies
of records [*230] and also
for records considered
‘archival' in that their
likelihood of retrieval is
minimal. Accessibility to
off-line media involves
manual intervention and is
much slower than on-line
or near-line storage. Access
speed may be minutes,
hours, or even days,
depending on the
access-effectiveness of the
storage  facility."  The
principled difference
between nearline data and
offline data is that offline
data lacks "the coordinated
control of an intelligent
disk subsystem," and is, in
the lingo, JBOD ("Just a
Bunch Of Disks").

4. Backup tapes: "A
device, like a tape recorder,
that reads data from and
writes it onto a tape. Tape
drives have data capacities
of anywhere from a few
hundred  kilobytes  to
several gigabytes. Their
transfer speeds also vary
considerably ... The

Page 81
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disadvantage of tape drives
is that they are sequential-
access devices, which
means that to read any
particular block of data,
you need to read all the
preceding blocks." As a
result, "[tlhe data on a
backup tape are not
organized for retrieval of
individual documents or
files [because] ... the
organization of the data
mirrors the  computer's
structure, not the human
records management
structure." Backup tapes
also  typically employ
[*231] some sort of data
compression,  permitting
more data to be stored on
each tape, but also making
restoration more
time-consuming and
expensive, especially given
the lack of uniform
standard governing data
compression.

5. Erased,
fragmented or damaged
data: "When a file is first
created and saved, it is laid
down on the [storage
media] in  contiguous
clusters ... As files are
erased, their clusters are
made available again as
free space. Eventually,
some newly created files
become larger than the
remaining contiguous free
space. These files are then
broken up and randomly
placed  throughout the
disk." Such broken-up files
are said to be "fragmented,"
and along with damaged
and erased data can only be
accessed after significant

processing.

Id. at 318-19 (emphasis added).

Applying this technical viewpoint on the
accessibility of ESI, the Zubulake Court deemed the first
three types of ESI, presumptively accessible.

Of these, the first three categories are
typically identified as accessible, and
the latter two as inaccessible. The
difference between the two classes is
easy to appreciate. Information deemed
"accessible" is stored in a readily usable
format. Although the time it takes to
actually access [*232] the data ranges
from milliseconds to days, the data does
not need to be restored or otherwise
manipulated to be usable. "Inaccessible"
data, on the other hand, is not readily
usable. Backup tapes must be restored
using a process similar to that
previously described, fragmented data
must be de-fragmented, and erased data
must be reconstructed, all before the
data is usable. That makes such data
inaccessible.

Id. at 319-20.

One commentator cited the number of custodians to
be searched as posing the risk of increasing production
costs. Kenneth J. Withers, Electronically Stored
Information: The December 2006 Amendments to the
Federal Rules of Civil Procedure, 7 Sedona Conf. J. 1
(2006) (hereinafter "Withers"):

To the extent that the appropriate
technology is readily available to render
the electronically stored information
intelligible, it is considered "accessible."
However, much of the electronically
stored information that may be subject to
discovery is not easily rendered
intelligible with the computers, operating
systems, and application software
available in every-day business and
personal environments. This electronically
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stored information may be considered "not
reasonably accessible" [*233] due to the
cost and burden associated with rendering
it intelligible.

k 3k sk

Electronically stored information, if
kept in electronic form and not reduced
to paper printouts, can be very
inexpensive to search through and sort
using  simple, readily available
technologies such as word or "string"
searching. The cost of copying and
transporting  electronically  stored
information is virtually nil. The costs
for the producing side, however, have
increased dramatically, in part as a
function of volume, but more as a
function of inaccessibility and the
custodianship confusion. Organizations
without  state-of-the  art  electronic
information management program in
place, which classify information and
routinely cull outdated or duplicative data,
face enormous (often self-inflicted) costs
and burdens.

% sk sk

While we may informally refer to
"accessible data," the emphasis is really
on the data source-the media and
formats in which the data is kept. This
subtle distinction becomes more
important when we consider the second
tier of discovery of electronically stored
information-data from sources that are
"not reasonably accessible." We
concentrate on the characteristics of the
data source, as opposed to [*234] the
data, because the difficulties presented
by a data source that it '""'not reasonably
accessible”" prevent us from knowing
anything about the data itself. Most
importantly, the medium or the format
prevents us from knowing whether the
data itself is relevant to the litigation.
Costs must be incurred and burdens
borne before that threshold
determination of relevance can

reasonably be made.

Id. at pp. 5, 9 and 21 (emphasis added).

Special mention, however, is necessary for two types
of discoverable ESI sought by the Plaintiffs, namely
"deleted" data and "metadata". To the extent that any
information of 50 key custodians work station has been
deleted, the reference to "deleted" information from a
computer system is a misnomer.

The term "deleted" is sticky in the
context of electronic data. "'Deleting' a file
does not actually erase that data from the
computer's storage devices. Rather, it
simply finds the data's entry in the disk
directory and changes it to a mot used'
status--thus permitting the computer to
write over the 'deleted' data. Until the
computer writes over the 'deleted' data,
however, it may be recovered by searching
the disk itself rather than the disk's
directory. Accordingly, [*235] many files
are recoverable long after they have been
deleted--even if neither the computer user
nor the computer itself is aware of their
existence. Such data is referred to as
'residual data."" Deleted data may also
exist because it was backed up before it
was deleted. Thus, it may reside on
backup tapes or similar media. Unless
otherwise noted, I will use the term
"deleted" data to mean residual data, and
will refer to backed-up data as "backup
tapes."

Zubulake, 217 F.R.D. at 313, n.19 (quoting Shira A.
Scheindlin & Jeffrey Rabkin, Electronic Discovery in
Federal Civil Litigation: Is Rule 34 Up to the Task?, 47
B.C. L. Rev. 327, 337 (2000) (footnotes omitted).

Deleted information in a party's computer's backup
tapes is as discoverable as electronic documents in
current use. "[I]t is a well accepted proposition that
deleted computer files, whether they be e-mails or
otherwise, are discoverable...[Clomputer records,
including records that have been 'deleted,’ are documents
discoverable under Fed. R. Civ. P. 34." Zubulake, 217
F.R.D. at 317 n.38 (quoting Antioch Co. v. Scrapbook
Borders, Inc., 210 F.R.D. 645, 652 (D. Minn. 2002) and
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Simon Property Group L.P. v. mvSimon, Inc., 194 F.R.D.
639, 640 (S.D. Ind. 2000). [*236] See also Renda
Marine, Inc. v. United States, 58 Fed. CI. 57 (2003) (U.S.
Army Corps of Engineers ordered to produce backup
tapes at its own expense and to provide access to the
contracting officer's computer hard drive) and Williams v.
Armstrong, 2007 U.S. Dist. LEXIS 35045, 2007 WL
1424552 *2 (W.D. Mich. May 14, 2007) ("Typically
speaking, [email], even when deleted is maintained in a
computer system as replicant data, archival data or
residual data, which is subject to production and
discovery") (citations omitted).

Thus, the Court concludes that any deleted data
recoverable from the work stations of the 50 key
custodians is technically accessible. The Court cannot
find the same for the statewide email server for lack of
proof.

Another type of electronic data at issue in these
discovery disputes that impacts the costs issue is
"Metadata" that is a different type of ESI.

Metadata, commonly described as "data
about data," is defined as "information
describing the history, tracking, or
management of an electronic document."
Appendix F to The Sedona Guidelines:

Best Practice Guidelines &
Commentary for Managing
Information & Records in the

Electronic Age defines metadata as
"information about a particular data
set [*237] which describes how, when
and by whom it was collected, created,
accessed, or modified and how it is

formatted (including data
demographics such as size, location,
storage requirements and media

information.)" Technical Appendix E to
the Sedona Guidelines provides an
extended description of metadata. It
further defines metadata to include "all of
the contextual, processing, and use
information needed to identify and certify
the scope, authenticity, and integrity of
active or archival electronic information or
records." Some examples of metadata
for electronic documents include: a
file's name, a file's location (e.g.,

directory structure or pathname), file
format or file type, file size, file dates
(e.g., creation date, date of last data
modification, date of last data access,
and date of last metadata modification),
and file permissions (e.g., who can read
the data, who can write to it, who can
run it). Some metadata, such as file
dates and sizes, can easily be seen by
users; other metadata can be hidden or
embedded and unavailable to computer
users who are not technically adept.

Sprint/United Management Co., 230 F.R.D. at 646
(emphasis added and footnotes omitted).

Sprint/United Management Co. [*238] directed that
if the metadata is viewable in the ordinary usage in the
defendant's business, and probative then the metadata
should be produced absent an agreement of the parties or
order of the court.

Certain metadata is critical in
information management and for ensuring
effective retrieval and accountability in
record-keeping. Metadata can assist in
proving the authenticity of the content
of electronic documents, as well as
establish the context of the content.
Metadata can also identify and exploit
the structural relationships that exist
between and  within  electronic
documents, such as versions and drafts.
Metadata allows organizations to track
the many layers of rights and
reproduction information that exist for
records and their multiple versions.
Metadata may also document other legal
or security requirements that have been
imposed on records; for example, privacy
concerns, privileged communications or
work product, or proprietary interests.

k ok sk

It is important to note that metadata
varies with different applications. As a
general rule of thumb, the more interactive
the application, the more important the
metadata is to understanding the



2:10-cv-14155-DPH-MKM Doc # 100-6 Filed 12/06/11 Pg 86 of 132 Pg ID 2502

Page 85

2010 U.S. Dist. LEXIS 8821, *238

application's output. At one end of [*239]
the spectrum is a word processing
application where the metadata is usually
not critical to understanding the substance
of the document. The information can be
conveyed without the need for the
metadata. At the other end of the spectrum
is a database application where the
database is a completely undifferentiated
mass of tables of data. The metadata is
the key to showing the relationships
between the data; without such
metadata, the tables of data would have
little meaning.

ordinarily should be addressed by the parties in a Rule
26(f) conference."). [*241] 38 By Administrative Order,
this Court joined the Default Standard under which the
need for metadata must be shown.

38 The Defendants' counsel too often attempt to
ignore the history of this case and seek to recast
this action and its discovery dispute as if this were
a recently filed action. With the filing of a
Consent Order contemporaneous with the filing of
a complaint, a Rule 26(f) conference was not
required.

A noted treatise on federal practice explained the
value of "metadata" in the context of litigation:

Id. at 647 (emphasis added and footnotes omitted). See
also Bahar Shariati, Zubulake v. UBS Warburg: Evidence
that the Federal Rules of Civil Procedure Provide the
Means for Determining Cost Allocation in Electronic
Discovery Disputes," 49 VILL. L. REV. 393, 404 n.49
(2004) (hereinafter "Shariati") ("[F]ormatting codes and
other information are means to manipulate electronic data
. . . and metadata tells 'when the document was created,
the identity of the user who have accessed the document,
[and] whether the document was edited'.")

To be sure, the 2006 amendment to Rule 34(a) no
longer requires production of ESI in its native format that
would include metadata. The Defendants note an
emerging judicial trend that [*240] metadata should not
be produced, absent some showing of necessity.
"[E]merging standards of electronic discovery appear to
articulate a general presumption against the production of
metadata" and "[i]t is likely to remain the exceptional
situation in which metadata must be produced.”
Sprint/United Management Co., 230 F.R.D. at 652.
Accord Wyeth v. Impax Labs., Inc., 248 F.R.D. 169, 2006
U.S. Dist. LEXIS 79761, at *4 (D. Del. 2006) ("Emerging
standards of electronic discovery appear to articulate a
general presumption against the production of metadata.
The Default Standard for Discovery of Electronic
Documents utilized in this District follows this general
presumption."); Kentucky Speedway, LLC v. NASCAR,
Inc., No. 05-138-WOB, 2006 U.S. Dist. LEXIS 92028, at
*22-23 (E.D. Ky. Dec. 18, 2006) ("Emerging standards of
electronic discovery appear to articulate a general
presumption against the production of metadata. . . [TThis
court is convinced - at least on the facts of this case - that
the production of metadata is not warranted. The issue of
whether metadata is relevant or should be produced . . . .

A printout or hard copy version of a
computer-generated document does not
contain all the embedded metadata.
Similarly, the metadata, other than a file
name, is not shown on the document when
viewed on the monitor screen, but it can
be easily retrieved. Different software
applications may generate different types
of metadata. In some cases, metadata can
include significant information essential to
a full understanding of the document. For
example, metadata or system data in
computer-generated  information  can
reveal the evolution of a document. A
record of earlier drafts, dates of
subsequent revisions or deletion, and the
identity of persons revising a document
are routinely captured [*242] in software
applications. System data may also
identify anyone downloading, printing, or
copying a specific document. Metadata
may also assist in evaluating the
authenticity of a document. For example,
the relationship and arrangement of a
particular file with other electronic files in
a directory listing may offer helpful
information regarding its authenticity.
This data can be particularly useful when
earlier drafts differ or the authenticity of
an original document is disputed.

A document produced electronically
may be more useful than a hard copy of
the data or document in certain cases
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because it may contain metadata that is not
revealed in a printout but that can be
essential to a full understanding of the
document. For example, a printout of an
email message may include only a generic
reference to a distribution list that fails to
refer to the individuals who received the
message.

Metadata that identifies the author,
creation date, and dates when the
document was modified remain on a
computer's hard drive and can be retrieved
when the information is stored on a
CD-ROM, floppy diskette, or other media.

7 Moore's § 37a.03[ 1] (footnotes omitted).

Although the Defendants contend that [*243]
metadata cannot be "Bates stamped" and is subject to
alteration as a live document, Tigh described the "Hash"
coding that can be attached to metadata to ensure its
integrity. The Honorable Shira Scheindlin, the author of
the Zubulake opinions, likewise observed that:

"Native format, on the other hand, may
create authenticity problems, as careless
handling (or intentional alteration) can
affect the integrity of the data. Unless
protective measures are taken, the data
may change each time the information is
viewed or sorted. Thus, it is difficult to be
sure that the information is maintained as
it is produced and it is difficult to identify,
or "Bates stamp" the original production,
although technologies now exist to solve
this problem."

Shira A. Scheindlin, U.S. District Judge Southern District
of New York, "E-Discovery: The Newly Amended
Federal Rules of Civil Procedure,” Moore's Federal
Practice (2006) (emphasis added).

The significance of metadata in litigation is
evidenced in Williams, an employment class action suit
involving layoffs, where the defendant produced
spreadsheets showing reduction-in-force calculations in a
static image format that had been "scrubbed" to eliminate
metadata [*244] that included the mathematical formulae
behind the spreadsheets. Referring to the "Sedona

Principles" as well as then proposed Rule 34(b), the
district court determined that the defendant should have
produced the spreadsheets "as they are maintained in the
regular course of business," that is, in native format. 230
F.R.D. at 654. The court also stated that other measures
should have been taken to preserve the metadata within
the electronic files because such information, such as
calculations and text would be relevant and material to
the claims in the action. /d. at 652-53. Accord In re
Verisign, Inc. Securities Litigation, No. C 02-02270,
2004 U.S. Dist. LEXIS 22467, 2004 WL 2445243 (N.D.
Cal. March 10, 2004). Metadata in this action will assist
in understanding the tracking data required by the
Consent Decree and what Judge Nixon found to be
unreliable statistics. Metadata may disclose any
attachments to email and assist in tying related
documents with their respective custodians. Metadata
would be necessary to understand the multiple policies
and reports prepared and published by the Defendants.
ESI is also necessary in light of the inconsistencies and
gaps in Defendants' 2006 paper production and the
Defendants' [*245] failure to preserve relevant data, as
discussed above. The Metadata will facilitate
understanding changes and alterations of documents,
particularly reports filed with the Court. Here, the Court
credits Tigh's testimony that metadata is important to
understand the path of a document. Metadata is especially
important to understand what remedial measures the
Defendants took after this Court's repeated findings of the
Defendants' non-compliance with the Consent Decree.

The amended version of Fed. R. Civ. P. 34(b)(iii)
reflects that a party can produce ESI in one format,
"unless the Court orders otherwise." The Court concludes
that the metadata here is technically accessible and that
Plaintiffs have satisfactorily shown that metadata is
relevant and necessary for meaningful ESI production.
Thus, pursuant to Rule 34(b)(iii), the Court concludes that
the Defendants' and the MCCs's ESI production must
include metadata.

(ii) The Defendants' and MCCs Databases

The proof here establishes that the Defendants have
two servers: a document server and an email server. In
addition, the Defendants agreed to establish a storage
facility for the ESI on the computers of the Defendants'
50 key custodians. [*246] These work stations have
separate folders for which there is no backup, but
whatever relevant ESI remains, has been collected. Thus,
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from a technical viewpoint, the information under the
November, 2006 Orders remains accessible. All
information on these media storage devices that are not
found to be privileged is discoverable and all
transactional data is discoverable.

Subject to privileged information, all other ESI data
bases are discoverable, but several of the MCCs' systems
do not possess the same capabilities as the Defendants'
systems. With the Court's modifications of the ESI
production for those MCCs that have not resolved the
ESI search conditions, the cited differences in those
MCCs' systems will not affect those MCCs' ESI searches.

(iii) The Costs of Production

The issue remains of whether the ESI production
sought of the Defendants and MCCs imposes an undue
burden upon them. In their Opposition Brief, Defendants
describe this "undue burden" in terms of "multiple
millions of pages" and hundreds of gigabytes of
information as well as exorbitant amounts of attorney
time for privilege reviews. (Docket Entry No. 907,
Defendants' Response at pp. 22, 24).

The Defendants' costs of [*247] production can be
substantial depending upon the scope of the search and
the number of custodians included in the search:

[e]lectronically stored information, if
kept in electronic form and not reduced to
paper printouts, can be very inexpensive to
search through and sort using simple,
readily available technologies such as
word or "string" searching. The cost of
copying and transporting electronically
stored information is virtually nil. The
costs for the producing side, however,
have increased dramatically, in part as
a function of volume, but more as a
function of inaccessibility and the
custodianship confusion.

Withers at p. 9 (emphasis added).

For the custodian factor in the undue burden
analysis, the Court concludes that the 50 agreed
custodians for the Defendants and the Plaintiffs'
acceptance of the MCCs' designated custodians are
reasonable and will not create an undue burden for the
Defendants or the MCCs.

As to the search terms, the Defendants agreed to
accept the Plaintiffs' 50 search terms. The ESI that
Plaintiffs request is targeted by these 50 select key words
that should eliminate a substantial amount of documents.
Here, the Defendants' and MCCs' proof establishes that
[*248] the ESI sought by the Plaintiffs is on active and
stored data, except for the ESI that was destroyed as part
of the Defendants' and MCCs' routine business practices.
To the extent this data is on an active system, Zubulake 39
supports the Court's earlier Order requiring the
production at the Defendants' expense, but given the 2006
amendments, the Court must consider whether the
Defendants can show an undue burden. For the reasons
stated below, the Court deems the Defendants' proof does
not establish an undue burden their proof submitted prior
to the earlier Order was conclusory and insufficient. See
Docket Entry No. 720, Exhibits A and B thereto.

39  Prior to the 2006 amendments, the district
court in Zubulake set forth a tri-part test to resolve
these discovery issues. The first two factors are as

follows:
First, it is necessary to
thoroughly understand the
responding  party's  computer

system, both with respect to active
and stored data. For data that is
kept in an accessible format, the
usual rules of discovery apply: the
responding party should pay the
costs of producing responsive data.

A court should consider
cost-shifting only when
electronic data is relatively
inaccessible, such [*249] as in
backup tapes.

Second, because the

cost-shifting  analysis is  so
fact-intensive, it is necessary to
determine what data may be found
on the inaccessible media.
Requiring the responding party
to restore and produce
responsive documents from a
small sample of the requested
backup tapes is a sensible
approach in most cases.
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Id. at 324. (emphasis added). Zubulake I factors
are similar to Rule 26(b)(2)(C)(iii)'s provisions on
whether ESI discovery imposes an "undue burden
or expense on the responding party." 2/7 F.R.D.
at 318.

As to the Defendants' proof of an undue burden, the
Defendants' computer search based upon Plaintiffs' 50
word search with 50 key custodians reflects a total of 493
gigabytes of information which equals approximately 15
million pages with a maximum cost of § 10 million.
(Docket Entry No. 907 at pp. 2, 9). Assuming the
estimates are reliable, for a class size of more than
550,000 children, the unit cost for this ESI discovery is
approximately 25 pages per class member at a cost of §
16.66 per Plaintiff class member. If Plaintiffs were
individuals with unproven claims, then the expenditure of
millions of dollars for electronic discovery, after
balancing equities, might [*250] be unjustified. Yet, with
repeated judicial findings of the Defendants' violations of
children's rights, this cost of ESI discovery is not an
undue burden for the Defendants. Moreover, as to
whether this expense for ESI discovery outweighs its
benefits, Congress has authorized in excess of $ 7 billion
dollars to the Defendants to provide the medical services
at issue in this action. Of the Defendant's two systems,
the Defendants and most of the MCCs reached an
agreement on the ESI production of transaction data, the
Defendant concerns about privilege is for ESI on the
State's email server and the individual computers of key
custodians. The significant costs identified by the
Defendants is for privilege review.

As to the costs of privilege review, "the most
significant contributor to the cost of privilege screening,
however, is fear." Withers at p. 11. As Tigh noted, a word
search can be employed using the names of counsel and
other search terms, such as '"privileged" and
"confidential" to identify clearly of course, privileged
information before any production defense counsel's
computer can identify clearly privileged information.
Courts recognize that scanning of vast amounts of ESI
[*251] utilizing key words to identify privileged
information can significantly reduce the costs of a
privilege review. Zubulake I, 217 F.R.D. at 318 ("key
words can be run for privilege checks"). "'By comparison
[to the time it would take to search through 100,000
pages of paper], the average office computer could search
all of the documents for specific words or combination[s]
of words in minute[s], perhaps less." Id. at n. 50 (quoting

Scheindlin & Rabkin, Electronic Discovery in Federal
Civil Litigation: Is Rule 34 Up to the Task? 4/ B.C.
L.REV. 327, 364 (2000) and citing Public Citizen v.
Carlin, 184 F.3d 900, 908-10, 337 U.S. App. D.C. 320
(D.C. Cir. 1999)).

The Court finds that the Defendants have unduly
exaggerated the costs for their ESI collection and any
privilege reviews of this ESI. As stated earlier, courts
have recognized computers' capabilities to perform select
word searches from massive ESI material on privilege in
a matter of seconds. The Court agrees with Tigh that
selective word searches of ESI are viable options to
reduce privilege review costs significantly for the
Defendants and the MCCs. The Court also deems the
defense counsel's internal data system and the availability
of selective word [*252] searches to eliminate any
excessive costs or undue burden arising from any
privilege search of the ESI that the Court ordered to be
produced.

For those MCCs that did not reach an agreement
with the Plaintiffs, as stated in Rule 34(a), a threshold
measure, before consideration of any undue burden is a
sampling of the databases, particularly backup tapes to
determine the likely yield of the information sought, as to
avoid the costs of an extended search. Prior to the 2006
amendments, courts engaged in this analysis. As
Zubulake I observed, "by requiring a sample restoration
of backup tapes, the entire cost-shifting analysis can be
grounded in fact rather than guesswork." 2/7 F.R.D. at
324, accord Bills v. Kennecott Corp., 108 F.R.D. 459,
461 (D. Utah 1985) ("[S]lome courts have required the
responding parties to develop programs to extract the
requested information and to assist the requesting party in
reading and interpreting information stored on computer
tape.") and McPeek v. Ashcrofi, 202 F.R.D. 31, 34
(D.D.C. 2001) ("The more likely it is that the backup tape
contains information that is relevant to a claim or
defense, the fairer it is that the [responding party] search
at its own [*253] expense the less likely it is, the more
unjust it would be to make the [responding party] search
at its own expense. The difference is 'at the margin..."").
See also Zubulake I, 217 F.R.D. at 323 (the "test run"
established in McPeek is the best solution for preventing
courts from basing cost-shifting analysis on
assumptions).

With the lack of a preservation or litigation hold, the
Court questions the viability of sampling for the
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Defendants' and the MCCs' data bases. The Defendants'
actual ESI search based upon Plaintiffs' 50 word search
with 50 key custodians reflects a total of 493 gigabytes of
information which equals approximately 15 million pages
(Docket Entry No. 907 at p. 9) with an estimated
maximum cost of $ 10 million. Id. at 2. With Defendants'
estimates, the unit cost for this ESI discovery is
approximately 25 pages per class member at a cost of $
16.66 per class member for this class. This cost is not an
undue burden. As to the MCCs', with the Court's
modification of the MCCs' ESI search, Plaintiffs' expert
and Unison's expert agreed that this modified ESI search
would not be unduly burdensome nor costly.

6. Good Cause and The Rule 26(b)(2)(C) Factors

Even if the Court agreed [*254] with the Defendants
that this ESI discovery presents an undue burden, Rule
26(b)(2) also states that if the party seeking discovery can
show "good cause," then the ESI production can be
ordered. Fed. R. Civ. P. 26(b)(2)(C)(i)(ii) and (iii).
Amended Rule 26(b)(2)(C)(i) requires consideration first
of whether the ESI is duplicative or available elsewhere
as less burdensome and less expensive.

The Defendants contend that their 2004 paper
production provides the identical or the same data as the
ESI production for that period and therefore, Plaintiffs'
ESI discovery is duplicative. The Court disagrees. Since
1972, courts have held that a paper production does not
preclude an ESI production of the same material. Adams
v. Dan River Mills, Inc., 54 F.R.D. 220 (W.D. Va. 1972).
See also; National Union Electric Corp. v. Matsushita
Electric Industrial Co., Ltd., 494 F.Supp. 1257 (E.D. Pa.
1980). In In re Honeywell International Inc. Securities
Litigation, 230 F.R.D. 293, 297 (S.D.N.Y. 2003), despite
the defendant's prior paper production, the district court
ordered ESI production that would cost $ 30,000. The
court reasoned the prior paper production was
"insufficient because they were not produced [*255] as
kept in the usual course of business." Id. In In re Verisign
the court ordered the defendant to convert existing TIFF
images that had to be searchable in electronic format and
ordered the production of metadata. 2004 U.S. Dist.
LEXIS 22467, 2004 WL 2445243 at *3.

The reasons for this difference between paper
production and ESI production may be explained in
Sprint/United Management Co., 230 F.R.D. at 646. To be
sure, some courts differ on this issue. Compare Williams
v. Owens-llinois, 665 F.2d 918 (9th Cir. 1982) (denying

such a request) and Anti-Monopoly, Inc.v. Hasbro. Inc.,
1995 U.S. Dist. LEXIS 16355, 1995 WL 649934 at *2
(S.D.N.Y. Nov. 3, 1995) (ordering production of
hard-copy and computerized data). Commentators
recognize that "paper copies of e-mail differ from
electronic copies of e-mail." Shariati at 405, n.49.

Given the technical and substantial differences in
ESI and paper production, the Court adopts the Hasbro
ruling: "the rule is clear: production of information in
"hard copy" documentary form does not preclude a party
from  receiving that same  information in
computerized/electronic form." 7995 U.S. Dist. LEXIS
16355, [WL] at *2. The inconsistency and gaps in the
Defendants' 2006 paper production for this time period,
discussed supra, further demonstrate [*256] that the ESI
sought and ordered by the Court is neither duplicative nor
otherwise obtainable by other means. As discussed earlier
on metadata, paper production does not provide the same
information as does ESI. The ESI here contains metadata
that is invaluable to Plaintiffs' understanding of the
Defendants' data and reports. Some emails originally
contained attachments, but those attachments generally
are not included in reply messages in the paper version of
reply messages.

Further, a paper document may not disclose hidden
data that an ESI production may disclose. "Selected
passages, which are not visible when the document is
printed, can be marked as hidden text under options in
various software programs." 7 Moore's § 37a.03[1] citing
Robins, "Computers and the Discovery of Evidence - A
New Dimension to Civil Procedure", 17 J. MARSHALL J.
COMPUTER & INFO. L. 411, 414-415 (1999).

Another commentator noted the historical
importance of electronic data. "[E]lectronic data,
especially e-mail, often contains damaging evidence
cause of its informal nature. Commentators state that
e-mail has proven to contain the 'smoking gun' in many
cases. One commentator asserts that e-mail is the source
[*257] of such honest and important information because
it is quick medium for dialogue that appears secure from
eavesdroppers, due to the lack of personal interaction and
minimal likelihood of being reduced to paper form."
Shariati at 406. These collective authorities and the
serious deficiencies found in the Defendants' 2004
production render meritless the Defendants' contention
that ESI production for the same period is duplicative.

The Defendants' related argument is that the prior
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discovery in this action and related actions establishes
that paper production was the agreed method of discovery
production. The Defendants elicited proof on this issue at
the June 2007 hearing. See also Docket Entry No. 997,
Defendants' Supplemental Memorandum atp. 36, citing
United States v. Jenkins, No. 99-4451, 2000 U.S. App.
LEXIS 4472, at *2 (4th Cir. May 22, 2000) (noting that
"prior dealings between the parties" in discovery may
control the parties' discovery obligations); Sty-Life Co. v.
Eminent Sportswear Inc., No. 01.Civ.3320 (CBM), 2002
U.S. Dist. LEXIS 119, at *13 (S.D.N.Y. Jan. 4, 2002)
Harris Corp. v. Amperex Elec. Corp., No. 86 C 6338,
1987 U.S. Dist. LEXIS 14055, at *2-3 (D.IIl. Feb. 24,
1987). [*258] See also Docket Entry No. 734, Transcript
at pp. 32-33.

The Court disagrees for several reasons. First, the
Consent Decree expressly provides that the Defendants
would create and provide Plaintiffs extensive data in an
electronic format:

91. Upon request, the evaluators shall
be afforded access to such records
(including electronic data files) or
persons as necessary to fulfill the
responsibilities imposed by this order.
Each party shall have access to
information and materials obtained by
the evaluators; however, except for
information which originated with the
parties' counsel, the evaluators may
withhold the source of any information
they have received. The evaluators may
communicate ex parte with the parties,
their agents or counsel; upon request, the
evaluators shall disclose to the opposing
party the general substance of such
communications. The evaluators shall
otherwise treat all records as confidential.

% sk sk

97. The state shall compile, in a
standardized electronic format capable
of supporting flexible, customized
analysis and reporting, data on all
pertinent provider encounters which
involve children, and which are covered
by the TennCare program.

98. The state shall conduct [*259]

ongoing audits for the purpose of
authenticating such encounter data. In
order to ensue the integrity of the audit
reports, such audits shall be conducted by
qualified personnel and shall meet
generally accepted standards regarding
sample size and selection.

(Docket Entry No. 12, Consent Decree at PP 91, 97 and
98) (emphasis added).

Second, in an earlier discovery dispute in this action,
the Defendants filed a motion for a protective order on
April 13, 2001, inter alia, on Plaintiffs' document request
No. 34 for "encounter data for class members in
electronic media, in ASCII format, for the calendar years
1993-2000". (Docket Entry No. 92, Defendants'
Memorandum at p. 9). With a modification of subject
matter, the Magistrate Judge denied the Defendants'
motion and ordered production on document request no.
34. (Docket Entry No. 103, Order at pp.7-8). Since at
least the February 28, 2006 conference, the Court has
entertained ESI issues. (Docket Entry No. 616, Transcript
at pp. 82-100). The Plaintiffs' definitions for their 2006
discovery requests clearly reflect that Plaintiffs sought
ESI. See the quotation supra at pp. 33-347.

Third, ESI issues did arise in Rosen where testimony
was taken [*260] on the State's computer system's
capabilities to provide notice and reverification data.
Rosen v. Goetz, N0.3:98¢v0627, Docket Entry No. 277,
November 9, 2001 Transcript at pp. 72-84; Docket Entry
No. 279, November 14, 2001 Transcript at pp. 8, 17-20;
Docket Entry No. 286, November 13, 2001 Transcript at
pp. 12, 16-17).

Fourth, the Court is uncertain about the substantive
issues in the Grier and Newberry actions, but Rosen was
a procedural due process case. This action involves
complex substantive issues of detailed medical treatment
of children. Given the size of the class at the time of the
Consent Decree (550,000) and with the extensive terms
of the Consent Decree, the Court concludes that it is
unreasonable to assume that only paper discovery would
be provided. To do so would overwhelm counsel and the
Court. By its nature, ESI enables parties to manage and
evaluate efficiently massive and detailed information on
the complex issues in this action. Such purposes are the
essential value of ESI. In these circumstances, the legal
authorities and limited testimony cited by the Defendants,
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do not justify limiting discovery to a paper production.

As Tigh explained, a party cannot search [*261] a
paper production, and to manage the massive amounts of
information in this action requires an ESI production. In
this action, information must be in a computer format for
any effective understanding and searching of discovery
material. The Court is gravely concerned that the
Defendants' insistence on paper discovery is to obscure
the ascertainment of material information on their
compliance with the Consent Decree.

As to Rule 26(b)(2)(C)(ii), the Plaintiffs made their
ESI discovery requests because it was not until February
2006 that the Defendants' counsel insisted that the
Defendants were in compliance with the Consent Decree.
As discussed earlier, Plaintiffs sought and were awarded
ESI, but only for the earlier time period. (Docket Entry
No. 103).

Amended Rule 26(b)(2)(C)(iii) requires the Court to
consider whether the burden or expense of the proposed
discovery outweighs its likely benefit, taking into account
the needs of the case, the amount in controversy, the
parties' resources, the importance of the issues at stake in
the litigation, and the importance of the proposed
discovery in resolving the issues. 40

40 The comparable Zubulake I factors are:

1. the likelihood of discovering
[*262] critical information;

2. the availability of such
information from other sources;

3. the amount in controversy
as compared to the total cost of
production;

4. the parties' resources as
compared to the total cost of
production;

5. the relative ability of each
party to control costs and its
incentive to do so;

6. the importance of the issues
at stake in the litigation; and

7. the relative benefits to the

parties of
information.

obtaining the

217 F.R.D. at 322. Under Zubulake each factor is
not considered equally and "cannot be
mechanically applied." Id. at 323. Yet, "[t]he first
two factors-- comprising the marginal utility test--
are the most important." Id.

As to the likely benefits of the ESI production, if
Plaintiffs were individuals with unproven claims, then the
expenditure of the Defendants' estimated millions of
dollars for electronic discovery, after the balancing
equities, might be unjustified. Yet, with repeated judicial
findings of the Defendants' violations of children's rights
to medical care under federal law, any cost of ESI
discovery is far outweighed by the benefits of the
improved health of the children in this state. On this
weighing factor, the Congress appropriated in excess
[*263] of $ 7 billion dollars to the Defendants to provide
these medical services to the children in this action. The
proper and effective use of this amount of federal funds is
yet another indicator of the likely benefits in this action

The "needs of the case" factor weighs heavily in
Plaintiffs' favor. The Defendants and the MCCs possess
virtually all of the critical information on whether the
Plaintiffs' class members are receiving medical services
required by federal law and the Consent Decree. The
magnitude of the issues here is reflected in the more than
550,000 members in the Plaintiffs' class. Without this
discovery from the Defendants and MCCs, the Court
cannot assess whether the Defendants are in compliance
with Consent Decree and have taken all reasonable
measures to address the Court's prior findings on the
deficiencies in the Defendants' system for meeting the
requirements of the Consent Decree and federal law.

As to the amount in controversy, since the entry of
the Consent Decree, more than $ 7 billion of federal
funds have been distributed to the Defendants and the
MCCs to provide the medical services to the Plaintiffs'
class. The Consent Decree provides injunctive relief until
[*264] the Defendants meet the stated percentages of
screenings. The fact that the Defendants have never been
found to meet those standards in over nine years, leads
the Court to conclude that in all likelihood, additional
time for compliance is necessary so that the actual
amount in controversy could be additional billions of
dollars.
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As to the parties' resources, the class consists of
550,000 children whose economic resources are
non-existent. For the Defendants to argue that Plaintiffs
should pay the costs of production is outrageous.
Plaintiffs' lead counsel are in a not-for-profit organization
that has limited financial resources and relies
significantly on the pro bono services of large law firms
and pro bono experts to protect the interests and rights of
this large class of children. The Defendants are public
officials who have received well in excess of a half of a
billion dollars in federal funds for the administration of
the EPSDT program alone, and additional undisclosed
amount of federal funds for the administration of the
TennCare program. Hopefully from state funds, the
Defendants have retained two private law firms and
computer experts. Defendants also have the services of
the [*265] staffs of the State Attorney General's office,
the TennCare program, the Department of Finance and
Administration, the Department of Children's Services
and the Department of Mental Health. The resources of
the parties are grossly disproportionate in the Defendants'
favor.

As to the "importance of the issues at stake," 4! the
Consent Decree provides injunctive relief to enforce a
Congressional mandate finding that the public interest
requires children to have early screenings for their
medical needs and to provide any medically necessary
care, as revealed by those screenings. For these purposes,
Congress appropriated and the Secretary distributed more
than $ 7 billion in federal funds to the Defendants to
benefit the Plaintiffs' class of children who are located
throughout the State. The health of any child, particularly
a child in economic and medical need, is immensely
important. In addition, the Consent Decree awarded
injunctive relief to enforce Congress' mandate, but on two
prior occasions, this Court has found that the Defendants
have not honored the Court's Orders. Judge Nixon also
found that the Defendants have failed to comply with the
Court's Order to submit an Initial Action [*266] Plan
("IAP") to cure the deficiencies cited by the Court. Judge
Nixon stated:

As recently as August 2004, the Special
Master concluded in his status report to
the Court that no feasible plan yet exists to
achieve compliance for an indispensable
section of the Consent Decree. The
Special Master reported that the State
has failed to honor its renewed

commitment to produce an IAP
satisfactory to the Special Master, last
made in September 2004, and still
refuses to engage its key officials in
planning efforts to achieve compliance,
verification of the quality of its data,
and evaluation of the successes or
failures in attaining compliance.

The Special Master also reports that
the State is incapable of reporting progress
to the Court because it lacks a valid and
reliable system of measuring progress in
such key arecas as provider network
adequacy, case management, outreach, the
effective use of information systems, and
system level coordination, to name a few.

(Docket Entry No. 465, Memorandum at p. 5) (emphasis
added).

41 Zubulake suggested an exception to the
proportionality test for institutional litigation on
public policy issues.

Last, "the importance of the
issues at stake in the litigation"
[¥267] is a critical consideration,
even if it is one that will rarely be
invoked. For example, if a case
has the potential for broad
public impact, then public policy
weighs heavily in favor of
permitting extensive discovery.
Cases of this ilk might include

toxic tort class actions,
environmental actions, so-called
"impact” or social reform

litigation, cases involving criminal
conduct, or cases implicating
important legal or constitutional
questions.

Zubulake I, 217 F.R.D. at 321 (emphasis added).

The combination of the Defendants' violations of this
Congressional mandate for children's medical care, the
medical needs of the children, the Defendants' receipt of
$ 7 billion dollars of federal funds to meet this mandate
and the Defendants' violations of this Court's Orders to
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enforce that mandate, issues of utmost

importance.

presents

As to the importance of the ESI discovery in
resolving these important issues, the Plaintiffs' discovery
requests seek information to assess the Defendants'
insistence that they are in compliance with the Consent
Decree. As the officials charged with operating and
managing this program, the Defendants and the MCCs
are the only sources for this information. To assert
[*268] that they are in compliance and then refuse to
permit full discovery to test that assertion is unfair. With
the structural deficiencies in the Defendants' management
and statistical systems found by Judge Nixon and the
absence of a coherent remedial plan or even the Initial
Action Plan that Judge Nixon ordered to be filed, the
Plaintiffs present a compelling need for this ESI
discovery. The importance of the issues at stake are the
health and welfare of needy children who thus far, have
not been receiving the medical services that federal law
requires and that federal funds have been appropriated to
provide. The expenditure of these federal funds without
delivery of the requisite services to a significant
percentage of class members present a serious issue.
Neither the members of the class, children nor Plaintiffs'
counsel possess anywhere near the resources of the
Defendants. At stake are billions of federal funds that are
not being expended to comply with federal law.

Thus, the Court concludes that to provide the ESI
required by the Court's directives and Orders is not an
undue burden 42 and to the extent any burden exists, the
Plaintiffs have amply demonstrated good cause to order
[*269] this ESI production.

42 The Zubulake remaining factors also support
this conclusion that is wholly in accord with the
Court's earlier rulings. The third Zubulake factor,
the "total cost of production, compared to the
amount in controversy," disfavors cost-shifting.
216 F.R.D. 280, 287-88 (S.D.N.Y.2003). Under
Zubulake "a responding party should not be
required to pay for the restoration of inaccessible
data if the cost of that restoration is significantly
disproportionate to the value of the case." Id. at
288. Here, the amount in controversy is literally
billions of federal funds that the Defendants
agreed to administer for Tennessee's children's
health care through the TennCare program. These
funds dwarf the State's estimated $ 10 million cost

of their ESI production. (Docket Entry No. 907 at
p- 6). The "total cost of production, compared to
the resources available to each party," the fourth
Zubulake factor, counsels against cost-shifting.
216 FRD. at 284. Here, the Defendant's
resources are extensive and Plaintiffs' resources
are minuscule. Therefore this factor, weighs
against cost-shifting.

The fifth Zubulake factor concerns the
"relative ability of each party to control costs and
[*¥270] its incentive to do so." Id. In Zubulake, the
court found that this factor was neutral because
the requesting party "already made a targeted
discovery request" and the producing party had
already selected the vendor to restore its backup
tapes, so neither party could do anything more to
reduce costs. Similarly, Plaintiffs here narrowed
their search request to 50 terms that will produce
relevant electronic responsive documents, so there
is nothing else Plaintiffs can do to reduce the cost
of production. The Defendants overly exaggerated
their cost estimates with failure to utilize key
word searches and filters to reduce the cost of
reviewing for privilege. This factor has neutral
effect in this case.

The sixth Zubulake factor, "importance of the
issues at stake in the litigation." Id. at 289. The
issue here involves mismanagement of billions of
federal dollars intended for the health and welfare
of over half a million of Tennessee's most
vulnerable and needy children. This issue is of
paramount importance.

7. Privilege Issues

The Defendants and MCCs assert several privileges
as barring Plaintiffs' ESI discovery. To assert privileges
in response to a discovery request, Fed. R. Civ. P.
26(b)(5)(4) [*271] requires a privilege log:

When a party withholds information
otherwise discoverable under these rules
by claiming that it is privileged or subject
to protection as trial-preparation material,
the party shall make the claim expressly
and shall describe the nature of the
documents, communications, or things not
produced or disclosed in a manner that,
without revealing information itself
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privileged or protected, will enable other
parties to assess the applicability of the
privilege or protection.

The 1993 Advisory Committee Notes
are informative on a party's failure to
submit a privilege log with all privilege
assertions:

A party must notify other parties if it
is withholding materials otherwise subject
to disclosure under the rule or pursuant to
a discovery request because it is asserting
a claim of privilege or work product
protection. To withhold materials
without such notice is contrary to the
rule, subjects the party to sanctions
under Rule 37(b)(2), and may be viewed
as a waiver of the privilege or
protection.

(emphasis added).

Courts have held that a party's failure to assert a
privilege on a privilege log constitutes a waiver of that
privilege. Bowling v. Scott County, Tenn., 70 Fed. R.
Evid. Serv. 959, 2006 WL 2336333 at *3 (E.D. Tenn.
Aug. 10, 2006); [*272] Carfagno v. Jackson National
Life Ins. Co., 2001 U.S. Dist. LEXIS 1768, 2001 WL
34059032 at *2 (W.D. Mich. Feb. 13, 2001); Butler Mfg.
Co. v. Americold Comp., 148 F.R.D. 275, 277 (D.Kan.
1993); Hampton v. City of San Diego, 147 F.R.D. 227,
228-29 (S.D. Cal. 1993); Gottlieb v. Wiles, 143 F.R.D.
241, 246 n.9 (D. Colo.1992); Carey-Canada, Inc. v.
California Union Ins. Co., 118 F.R.D. 242, 249
(D.D.C.1986).

In their privilege log, the Defendants asserted only
the work product and attorney client privileges. (Docket
Entry No. 707-2). Although not asserted, the deliberative
privilege was recognized by Judge Nixon in an earlier
ruling, (Docket Entry No. 401), but in the Defendants'
response to Plaintiffs' first motion to compel, the
Defendants unequivocally stated that they "waived" their
deliberative process privilege in their objections to
discovery in Rosen, a related action. (Docket Entry No.
720, Defendants' Memorandum at p. 3)

Under paragraph 105 of the Consent Decree, the
Defendants waived any state law privilege because
Plaintiffs were granted access to the Defendants' data

"subject to any applicable federal law." (Docket Entry
No. 12 at P 105). In their response to the Plaintiffs' first
motion to compel, the [*273] Defendants cited only
Tenn. Code Ann. §§ 68-142-101, 68-142-105(3) and
68-142-108(a) involving child fatality review and did not
argue for privilege based upon any state law. (Docket
Entry No. 720, Defendants' Memorandum at pp. 6). In
their response to Plaintiffs' renewed motion to compel,
the Defendants now cite Tenn. Code Ann. §§
63-6-219(b)(1), 37-5-107(b), (d) and 37-1-409(a)(2) as
well as 42 U.S.C. § 5106a (b)(2)(A). (Docket Entry No.
920 at pp. 27-38).

The Court concludes first that all privileges, other
than attorney client and work product privileges, have
been waived for defense counsel's failure to assert them
in the Defendants' privilege log. Yet, in the interests of
judicial economy, the Court addresses the merits of the
waived privileges in the event of an appeal.

Before addressing the substantive issues of privilege,
the Court first addresses a procedural issue on privilege.
The Defendants now argue that any clawback agreement
on ESI discovery to avoid a waiver of privilege is
available only upon a voluntary agreement of the parties.
(Docket Entry No. 907, Defendants' Response at pp.
11-13). "[A] mandatory clawback cannot be justified." Id.
at p.13. Thus, Defendants argue [*274] that without their
consent, a clawback provision is unavailable to the Court
thereby reinforcing the need for the time consuming
privilege review, as described by the Defendants. Id.

As to the clawback option for any privileged material
in the Defendants' ESI production, the Court notes the
following colloquy with Nicole Moss, defense counsel at
the November 6, 2006 hearing:

THE COURT: And if we've got a claw
back provision, as I understood the
plaintiffs agreed to, then, if something sort
of slips through, then you have the right to
come back and claim it as privileged. I
mean, that's what 1 understood you
wanted, isn't it?

MS. MOSS: We do, Your Honor.
Certainly that would be part of the
provision.

(Docket Entry No. 734, Transcript at p. 80). The Court
then entered an Order granting the ESI discovery with a
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clawback provision for any post-production assertion of
privilege. (Docket Entry No. 734, Order at p. 2)

The 2006 ESI amendments to the rules of civil
procedure expressly contemplate a clawback protection
for ESI discovery to address post-production privilege
issues and to avoid any finding of waiver by the
producing party in any other litigation:

If information is produced in discovery
[*275] that is subject to a claim of
privilege  or  of  protection  as
trial-preparation  material, the party
making the claim may notify any party
that received the information of the claim
and the basis for it. After being notified, a
party must promptly return, sequester, or
destroy the specified information and any
copies it has and may not use or disclose
the information until the claim is resolved.
A receiving party may promptly present
the information to the court under seal for
a determination of the claim. If the
receiving party disclosed the information
before being notified, it must take
reasonable steps to retrieve it. The
producing party must preserve the
information until the claim is resolved.

Fed. R. Civ. P. 26(b)(5)(B).

Defendants quote the Advisory Committee on this
rule provision referring to clawback agreements as
"voluntary arrangements." (Docket Entry No. 907,
Defendants' Response at p. 11). The Advisory Committee
Notes to the 2006 Amendments also reflect that Rule
26(b)(5) was intended "to provide a procedure for a party
to assert a claim of privilege or trial preparation material
protection after information is produced in discovery,"
and that Rule 26(b)(5)(B) in conjunction [*276] with
other rules, "allows the parties to ask the court to include
in an order any agreements the parties reach regarding
issues of privilege or trial-preparation material
protection."

A commentator described the types of agreements in
an ESI production that may cause a waiver of any
privilege in other actions.

[A] "claw back," under which counsel

on both sides agree to surrender any
documents they receive from the other if a
privilege claim is asserted in a timely
manner after production, and if there is a
disagreement, to place the document on a
privilege log for review by the judge at an
appropriate time. While a claw back
agreement may reduce tension in
litigation, it might not actually reduce
costs. If the issue of privilege waiver
comes before the judge, one of the
considerations will likely be the degree of
care taken by the producing party to avoid
such an error. Therefore producing parties
will still exercise a high degree of care in
the screening process, at a high cost.
Perhaps more frightening is the prospect
that while the "claw back" agreement may
be useful and constructive between the
parties, it does not bind non-parties, who
may claim in parallel litigation in another
[*277] court, perhaps operating under a
stricter  standard, that any privilege
claimed over the documents "clawed
back" had been waived by the fact of
production.

A second type of agreement is the
"quick peek." Under this agreement, the
parties can dramatically reduce the scope
and cost of privilege review, and the scope
and cost of discovery itself. The parties
agree to an "open file" review of each
other's data collections prior to formal
discovery, reserving all rights to assert
privilege when responding to the actual
document request. After the review, the
parties designate the files or data sources
that they believe are most relevant to their
case, and submit a formal Rule 34 request
listing those items. The producing party
then has a much narrower task of privilege
review, focusing on just those files or data
sources before responding to the request.

Withers at p. 23.

Courts have adopted both types of agreements on
privilege issues and have incorporated such provisions in
Orders to avoid any finding of future waiver. Hopson v.
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The Mayor and City Council of Baltimore, 232 F.R.D.
228, 246 (D. Md. 2005) ("claw back" agreement was
incorporated into court order to avoid any assertion of
waiver [*278] of a privilege); Murphy Oil USA, Inc. v.
Fluor Daniel, Inc, 2002 U.S. Dist. LEXIS 3196, 2002 WL
246439 at *8 (E.D. La. Feb. 19, 2002) (reciting various
options for a "quick peek" agreement). 43

43  For detailed procedures and protocols for a
privilege production, see Fluor Daniel, 2002 U.S.
Dist. LEXIS 3196, 2002 WL 246439 at *8-9.

Here, the Court first concludes that Moss's statement
at the November 6th hearing establishes that the
Defendants consented to the clawback provisions in the
Court's Order. Second, as stated earlier, the defense
counsel's computer should identify any clearly privileged
ESI. Third, the Court adopts its earlier finding on the
costs of a privilege review and recognizes that a select
word search of Defendants' computers is a viable method
to ensure that clearly privileged material is not disclosed
in the initial ESI production; to avoid initially any waiver
of clearly privileged material; and to protect against any
inadvertent disclosure. With the clawback provision
incorporated into a court order, such protection should
insure against any future claim of the Defendants' waiver
in any other litigation. The separate protective order
prohibits the disclosure or use of material in this action
for any other use.

Finally, as [*279] to the impact of In re
Columbia/HCA Corporation  Billings  Practices
Litigation, 293 F.3d 289 (6th Cir. 2002) on any clawback
arrangement, the Sixth Circuit made it clear that any
waiver of any privilege requires a "voluntary disclosure."
Id. at 294. To the extent any privileged material is
produced under an Order of this Court in this action, no
reasonable person would consider these Defendants to
have made a "voluntary disclosure" of any privileged
information.

a. Attorney Client Privilege

A party asserting the attorney-client or work product
privilege to bar discovery bears the burden of establishing
that either or both is applicable. United States v. Dakota,
197 F.3d 821, 825 (6th Cir. 1999). In evaluating
assertions of attorney-client and work product privileges,
as procedural matter, the district court should require an
in camera review of the disputed document(s). In re
Antitrust Grand Jury, 805 F.2d 155, 169 (6th Cir. 1986).

("[W]e hold that the district court erred in not reviewing
the documents in Exhibit C in camera in order to
determine whether they reflect communications or work
product made in furtherance of a contemplation or
ongoing Sherman Act violation. . ."). The Court [*280]
instructed defense counsel that for any documents subject
to a claim of privilege, those documents should be filed
under seal for an in camera inspection. (Docket Entry No.
734, November 6, 2006 Transcript at p. 81). The
Defendants' counsel did not do so.

The attorney-client privilege "protects only those
disclosures necessary to obtain informed legal advice
which might not have been made absent the privilege."
Fisher v. United States, 425 U.S. 391, 403, 96 S. Ct.
1569, 48 L. Ed. 2d 39 (1976) (holding inter alia, that the
mere transfer of a document to counsel does not render
the document subject to the attorney-client privilege).
The privilege can be asserted by a governmental entity.
Ross v. City of Memphis, 423 F.3d 596, 601 (6th Cir.
2005) (quoting United States v. Collis, 128 F.3d 313, 320
(6th Cir.1997) "The attorney-client privilege is 'narrowly
construed' because it reduces the amount of information
discoverable during the course of a lawsuit." 1d.

Communications, including memoranda or notes on
such communications, by corporate employees to
corporate counsel and outside counsel are covered by the
attorney client and work-product privileges. Upjohn
Company v. United States, 449 U.S. 383, 391, 101 S. Ct.
677, 66 L. Ed. 2d 584 (1981). As the Supreme [*281]
Court explained, "[t]he client cannot be compelled to
answer the question, 'What did you say or write to the
attorney?' but may not refuse to disclose any relevant fact
within his knowledge merely because he incorporated a
statement of such fact into his communication to his
attorney. . . . [T]he courts have noted that a party cannot
conceal a fact merely by revealing it to his lawyer."
Upjohn, 449 U.S. at 396 (citations omitted). The
communications at issue in Upjohn were questionnaires
that were marked clearly as from the corporate general
counsel. Id. at 394-95. The legal implications of the
questionnaires were also readily apparent to the corporate
employees and officers. Id.

The Sixth Circuit Court described the purposes of the
attorney client privilege:

The purpose of the attorney-client
privilege is to encourage clients to
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communicate freely and completely with
their attorney. The privilege also serves
the purpose of promoting "broader public
interest in the observance of law and
administration of justice." However, it is
not an absolute privilege. It applies only
where necessary to achieve its purpose and
protects only those communications
necessary to obtain legal advice. Under
[*282] some circumstances the privilege is
to be very narrowly construed.

In re Antitrust Grand Jury, 805 F.2d at 162 (citations
omitted).

The privilege protects not only the confidentiality of
communications by the client to an attorney, but the
privilege also includes:

Communications by the attorney to the
client in the consultation process when
they state or imply facts communicated to
the attorney in confidence. . . It is true that
a client's knowledge of facts may not be
cloaked under the attorney-client privilege
by incorporating a statement of those facts
in a communication to the attorney. But
privileged advice does not lose its
protection when the client adopts it. To
allow a litigant to probe beyond the
assertion of privilege to the substance of
the legal advice because the client takes
that advice to heart and acts upon it would
effectively circumvent the protection of
the privilege. For this reason when a
deponent answered a question about his
reasons by saying that he was only relying
on his attorney's legal advice, that answer
is a sufficient response.

SCM Corp. v. Xerox Corp., 70 F.R.D. 508, 516-17 (D.
Conn. 1976) (citations omitted).

In ruling on issues of privilege, "[t]he mere [*283]
fact that a person is an attorney does not render privileged
everything he does for and with a client...." United States
v. Bartone, 400 F.2d 459, 461 (6th Cir. 1968). The
Second Circuit stated, "it is important to bear in mind that
the attorney client privilege protects communications
rather than information; the privilege does not impede

disclosure of information except to the extent that the
disclosure would reveal confidential communications." In
re Grand Jury Subpoena Duces Tecum, 731 F.2d 1032,
1037 (2nd Cir. 1984).

Humphreys, Hutchenson & Mosley v. Donovan, 568
F. Supp. 161, 175 (M.D. Tenn. 1983), affd, 755 F.2d
1211 (6th Cir. 1985), is instructive on the determination
of whether the attorney-client privilege applies. In
Humphreys, Judge Nixon relied on the doctrine
formulated in United States v. United Shoe Machinery
Corporation, 89 F. Supp. 357, 358-59 (D. Mass. 1950)
and held that the attorney client privilege applies only if:

(1) the asserted holder of the privilege is
or sought to become a client; (2) the
person to whom the communication was
made (a) is a member of the bar of a court,
or his subordinate and (b) in connection
with this communication is acting as a
lawyer; (3) [*284] the communication
relates to a fact of which the attorney was
informed (a) by his client (b) without the
presence of strangers (c) for the purpose of
securing primarily either (i) an opinion on
law or (ii) legal services or (iii) assistance
in some legal proceeding, and not (d) for
the purpose of committing a crime or tort;
and (4) the privilege has been (a) claimed
and (b) not waived by the client.

Humphreys., 568 F.Supp. at 175. See also 4 Moore's §
26.60 [2]: "communications from a client to his attorney
are privileged if legally related and having an expectation
of confidentiality so long as the privilege has neither been
waived nor lost."

On appeal in Humphreys, the Sixth Circuit explained
that the attorney client privilege "does not envelope
everything arising from the existence of an
attorney-client  relationship... [t]he attorney-client
privilege is an exception carved from the rule requiring
full disclosure, and as an exception, should not be
extended to accomplish more than its purpose." 755 F.2d
at 1219. (citations omitted). Accord United States v.
Goldfarb, 328 F.2d 280, 281-82 (6th Cir.1964)
(Attorney-client relationship does not create an automatic
"cloak of protection...draped [*285] around all
occurrences and conversations which have any bearing,
direct or indirect, upon the relationship of the attorney
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with his client.").

Where the facts suggest combined business and legal
advice in a document, courts can inquire about which
purpose predominates. "It was also proper...to inquire
into the nature of the 'legal services' rendered by [the
Defendant]. Attorneys frequently give to their clients
business or other advice that, at least insofar as it can be
separated from their professional legal services, gives rise
to no privilege whatever." Colton v. United States, 306
F.2d 633, 638 (2d. Cir.1962); See also United States v.
International Bus. Mach. Corp., 66 F.R.D. 206, 212-13
(S.D.N.Y. 1974). After such inquiries, if the lawyer acted
as a business advisor or agent, then the information is not
privileged. Asset Value Fund L.P. v. Care Group, No. 97
Civ. 1487, 1997 U.S. Dist. LEXIS 17968, 1997 WL
706320 at *4 (S.D.N.Y. Nov. 12, 1997); Park Ave. Bank,
N.A. v. Bankasi, No. 93 Civ. 1483, 1994 U.S. Dist. LEXIS
18636, 1994 WL 722690 at *1 (S.D.N.Y. Dec. 30, 1994).

In the context of business dealings, where a lawyer
acts as a business advisor, several courts found that there
is not any special relationship to give rise to a privilege
[*286] to protect counsel's advice from disclosure. In re
Grand Jury Subpoena, Duces Tecum Dated September
15. 1983,731 F.2d 1032, 1037 (2nd Cir. 1984); Standard
Chartered Bank PLCv. Ayala Intern. Holdings, Inc., 111
F.RD. 76, 80 (S.D.N.Y. 1986); Coleman v. American
Broadcasting Co., Inc., 106 F.R.D. 201, 205-06 (D.D.C.
1985). As one court explained,

[T]he attorney-client privilege protects
only communications pertaining to legal
assistance and advice and does not extend
to business advice given by an attorney to
a client, or to inter-client communications
designed to communicate only business or
technical data. [Citations omitted.] Where
an attorney gives advice of a general
nature to a corporate client and also
advises on the resolution of troubled loans
made by the client, the line between
business and legal advice may be fine
indeed.

First Wisconsin Mortg. v. First Wisconsin Corp., 86
FRD. 160, 174 (E.D. Wis.. 1980) (emphasis in the
original and citations omitted). Accord SCM Corp., 70
F.R.D. at 517 ("To protect the business components in
the decisional process would be a distortion of the

privilege. The attorney-client privilege was not intended
and is not needed to encourage businessmen [*287] to
discuss business reasons for a particular course of
action.").

Other courts have held that the attorney-client
privilege does not extend to every memorandum or draft
document exchanged between corporate employees and
corporate counsel. Simon v. G.D. Searle & Co., 8§16 F.2d
397 (8th Cir. 1987). In Searle, the Eighth Circuit held
that "Risk management" documents with statistical
analysis prepared by non-lawyer corporate officials on
the costs of product-liability litigation, not to be
privileged.

Moreover, a number of courts have
determined that the attorney-client
privilege does not protect client
communications that relate only business
or technical data. Just as the minutes of
business meetings attended by attorneys
are not automatically privileged, business
documents sent to corporate officers and
employees, as well as the corporation's
attorneys, do not become privileged
automatically. Searle argues, however,
that the special master formulated a per se
rule barring privilege claims where a
document is sent to corporate officials in
addition to attorneys. We do not read the
special master's report as establishing such
an approach. Client communications
intended to keep the attorney [*288]
apprised of business matters may be
privileged if they embody "an implied
request for legal advice based thereon."

816 F.2d at 403-404. (citations omitted). See also
Christman v. Brauvin Realty Advisors, Inc., 185 F.R.D.
251, 256; 185 F.R.D. 251, 1999 U.S. Dist. LEXIS 4860 at
* 13 (N.D. Ill. 1999) (Drafts of proxy statements and
comments thereto are not legal advice and are not
privileged); United States Postal Serv. v. Phelps Dodge
Refining Corp., 852 F. Supp. 156, 163-64 (E.D.N.Y.
1994) (copies of drafts edited by attorneys, including
counsel's handwritten notes are not privilege because "[a]
corporation cannot be permitted to insulate its files from
discovery simply by sending a "cc" to in-house
counsel."); Fine v. Facet Aerospace Prods. Co., 133
F.R.D. 439, 444 (S.D.N.Y. 1990) (lawyer's business

n
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advice was not protected from disclosure).

Another district court ruled that the privilege does
not extend to communications about "business or
technical data" or "technical matters."

It should be emphasized, however, that
no privilege will attach for documents
designed merely to  communicate
non-privileged business or technical data.
Nor will the privilege attach when the
element of confidentiality is lacking.
[*289] Furthermore, no privilege will
attach to those documents directed to the
attorney for the purpose of shielding the
documents from disclosure.

sk sk sk

In order to invoke the privilege,
however, the party seeking protection
must make a clear showing that documents
containing  technical  matters  are
communicated in confidence and are
primarily legal in nature. There must be a
finding that each document is involved in
the rendition of legal assistance.

Burlington Industries v. Exxon Corporation, 65 F.R.D.
26, 39 (D.Md. 1974). (citations omitted).

The Defendants rely upon Liberty Environmental
Systems, Inc. v. County of Westchester, 1997 U.S. Dist.
LEXIS 12200, 1997 WL 471053 (S.D.N.Y. Aug. 18, 1997)
that involved a consent decree where a magistrate judge
concluded that "withheld documents...principally or
exclusively to assist in two related litigations" were
privileged. 7997 U.S. Dist. LEXIS 12200, [WL] at *7.
The Court notes that in Liberty Environmental, the
documents at issue were submitted for the magistrate
judge's in camera inspection, /997 U.S. Dist. LEXIS
12200, [WL] at *1, and counsel submitted their affidavits
to explain the specific circumstances of the privileged
communications. /997 U.S. Dist. LEXIS 12200, [WL] at
*2.

Despite the Court's instructions to submit any
privileged documents at issue for an [*290] in camera
inspection and the Court's warnings about its prior
reliance upon Searle, the Defendants' counsel ignored
both. Moreover, unlike Liberty Environmental that the

Defendants rely upon, the drafts of the documents at issue
here were not filed with the Court nor were affidavits of
counsel filed (under seal, if necessary) to provide the
Court with the factual context for these documents. The
Court's concern is that defense counsel are actually
writing the policies and plans about the Defendants'
EPSDT system and the facts for those policies. The
semi-annual reports, particularly, are highly technical
documents,. See e.g., Docket Entry No. 1012. With
conclusory descriptions of the purportedly privileged
documents and without in camera inspection or counsel's
affidavits to provide specific factual context, the Court
concludes that the Defendants have not carried their
burden that the documents listed at pp.79-85, qualify for
the protection of the attorney-client privilege.

b. The Work Product Privilege

This privilege protects the mental impressions,
conclusions, opinions, or legal theories of an attorney or
other representative of a party that is usually reflected in
a document sought [*291] for production. Hickman v.
Taylor, 329 U.S. 495, 67 S. Ct. 385, 91 L. Ed. 451 (1947).
Under Hickman, this protection does not intend to bar
discovery of facts, but rather "the work product of the
lawyer" where disclosure of the documents reveals
counsel's "mental impressions, personal beliefs," and
reflections of what counsel believes to be important, such
as in witness statements and documents acquired by
counsel and notes on witness interviews conducted by
counsel. 329 U.S. at 510-11.

In Toledo Edison v. G.A. Technologies. Inc., 847
F.2d 335 (6th Cir. 1988), the Sixth Circuit set forth the
procedural framework for assessing the assertion of this
privilege:

1. The party requesting discovery must
first show that, as defined in Rule
26(b)(1), the materials requested are
"relevant to the subject matter involved in
the pending litigation" and not privileged.
Because the application of subdivision
(b)(3) is limited to "documents and
tangible things otherwise discoverable
under subdivision (b)(1)," the burden of
making this showing rests on the party
requesting the information.

2. If the party requesting discovery
meets this burden and the court finds that
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the claimed material is relevant and not
privileged, the burden [*292] shifts to the
objecting party to show that the material
was "prepared in anticipation of litigation
or for trial" by or for that party or that
party's representative, including that
party's  attorney, consultant, surety,
indemnitor, insurer or agent. This showing
can be made in any of the traditional ways
in which proof is produced in pretrial
proceedings such as affidavits made on
personal knowledge, depositions, or
answers to interrogatories. This showing
can be opposed or controverted in the
same manner. The determination of this
matter is the second sequential
determination that must be made by the
court.

3. If the objecting party meets its
burden as indicated above and the court
finds that the material was prepared in
anticipation of litigation or for trial by one
of the persons named in the rule, the
burden shifts back to the requesting party
to show that the requesting party (a) has
substantial need of the materials in
preparation of the party's case, and (b) that
the party is unable without undue hardship
to obtain the substantial equivalent of the
materials by other means. In doing this,
attention is directed at alternative means of
acquiring the information that are less
intrusive [*293] to the lawyer's work and
whether or not the information might have
been furnished in other ways.

4. After the application of the shifting
burdens, even if the court determines that
the requesting party has substantial need
of the materials in the preparation of its
case and that the requesting party is not
able, without undue hardship, to obtain the
substantial equivalent of the materials by
other means, the rule flatly states that the
court is not to permit discovery of "mental
impressions, conclusions, opinions, or
legal theories of an attorney or other
representative of the party concerning the
litigation." On this issue, the burden of

showing that the nature of the materials
are mental impressions, conclusions,
opinions or legal theories of an attorney or
representative, rests on the objecting party.
The term '"representative of the party"
embraces the same persons as did the term
"party's representative" set out earlier in
the rule including "... consultants
agent...."

5. The court may not order discovery
of materials if discovery of such materials
would violate Rule 26(b)(4) involving trial
preparation, i.e., experts. Different
standards and procedures are set forth
because of the [*294] nature of experts
and the different purposes for which they
are employed. Experts are used by parties
for different purposes just as information
is prepared or acquired by parties for
different purposes.

1d. at 339-40.

Applying these standards, the Court concludes that
the Plaintiffs have demonstrated relevance because these
drafts involve documents required by the Consent
Decree. Given that the filings were required by the
Consent Decree, the Court concludes that the Defendants
have established the second factor. As to the third factor,
because the Court has found that the Defendants have not
met their burden of proof on the attorney client privilege
for most of these documents, the Court concludes that
alternate avenues exist to obtain the substantial
equivalent of the information in these related documents.
Yet again, the Defendants did not provide any documents
for which the work product privilege is asserted, as
directed by the Court and as done in Liberty
Environmental that is relied upon by the Defendants. But
for Toledo Edison, the Court would conclude that the
Defendants have not met their burden to establish the
work product privilege for these documents.

c. The Joint Defense [*295] Privilege

During the June 2007 hearings, the Defendants'
counsel and some MCCs' counsel objected to questions
about their communications on the ESI discovery matters
based upon the joint defense privilege. The joint defense
privilege is an extension of the attorney-client privilege
and protects as confidential communications among
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defendants and their counsel, where defendants are "part
of an on-going and joint effort to set up a common
defense strategy." Haines v. Liggett Group, Inc., 975
F.2d 81, 94 (3d Cir. 1992). Because the privilege may
apply outside the context of actual litigation, the "joint
defense" privilege is sometimes referred to, in such
instances, as the "common interest" privilege. In re
Grand Jury Subpoena, 274 F.3d 563, 572 (1st Cir. 2001)
(citing United States v. Schwimmer, 892 F.2d 237, 243
(2d Cir. 1989)).

The burden to establish the privilege rests with the
Defendants. United States v. Moss, 9 F.3d 543, 550 (6th
Cir. 1993). The Defendants must prove an agreement
among its members to share information arising out of a
common legal interest in litigation. /d. An oral joint
defense agreement may be valid, In re Grand Jury
Subpoena, A. Nameless Lawyer, 274 F.3d 563, 569-70
(Ist Cir. 2001), [*296] and person need not be a named
party to join the agreement. See Russell v. General
Electric, 149 F.R.D. 578 (N.D. 1ll. 1993); U.S. v. LeCroy,
348 F.Supp.2d 375, 381 (E.D. Pa. 2004).

This privilege extends only to the exchanges of
information among persons with the shared interest, /n re
Santa Fe Intern. Corp., 272 F.3d 705, 712 (5th Cir.
2001), In re Grand Jury Subpoenas, 902 F.2d 244, 249
(4th Cir. 1990); United States v. Duke Energy Corp., 214
F.R.D. 383, 388 (M.D.N.C.2003), but usually applies to
protect documents. See Allendale Mut. Ins. Co. v. Bull
Data Systems, Inc., 152 F.R.D. 132, 140 (N.D. Ill. 1993)
citing United States v. McPartlin, 595 F.2d 1321, 1336
(7th Cir. 1979). Any participant in the agreement,
however, remains free to disclose his own
communications. See In re Grand Jury Subpoena Duces
Tecum, 112 F.3d 910, 922 (8th Cir. 1997). The
joint-defense privilege shields some communications
between co-defendants made outside of their counsel's
presence, but only if the communications were pursuant
to specific instructions of their counsel. United States v.
Mikhel, 199 Fed. Appx. 627, 628 (9th Cir. 2006).

For this privilege, parties must have a common legal
interest in the [*297] subject matter of a communication,
Allendale Mut. Ins., 152 F.R.D. at 140, and the
communication must be to further the joint agreement.
United States v. Evans, 113 F.3d 1457, 1467 (7th Cir.
1997). The common interest must be identical and not
solely commercial. Allendale Mut. Ins., 152 F.R.D. at
140. See also In re Sulfuric Acid Antitrust Litig., 235

F.R.D. 407, 416-17 (N.D. Ill. 2006).

The Court will not add unnecessarily to this already
lengthy memorandum and adopts and incorporates its
rulings at the June 2007 hearing that the Defendants' and
MCC:s filings of their communications with the Court on
substantive matters, operate to waive this privilege as to
ESI discovery issues.

d. Deliberative Process Privilege

Defendants next assert the deliberative-process
privilege to prevent disclosure of their planning
documents. The Sixth Circuit has recognized this
privilege to bar disclosure of executive communications
to encourage frank deliberations on governmental policy
and to protect federal officials from ridicule. Schnell v.
United States Dept. of HHS, 843 F.2d 933, 939 (6th Cir.
1988). The Defendants do not cite any legal authorities
applying this federal law privilege to a state official.
[*298] In any event, despite their recent protestations in
this action, the Defendants concede unequivocally that
they waived this privilege in Rosen, a related action.
(Docket Entry No. 720, Defendants’ Response to
Plaintiffs' Motion to Compel at p. 3) (citing the affidavit
of counsel). That waiver applies in this related action.
Thus, any extended analysis of this privilege is
unnecessary.

e. State Statutory Privileges

The Defendants next assert a privilege for
information sought from the Department of Mental
Health and Developmental Disabilities (DMHDD), the
Department of Children's Services (DCS) and the
TNKids program (Docket Entry No. 907, Defendants'
Response at pp. 31-39). The Defendants contend that
these state statutes (that were not asserted in the
Defendants' initial response to this motion to compel nor
in their privilege log) create substantial and important
state interests against disclosure of this information and
therefore, such information should qualify as a
cognizable privilege under Rule 501 and Fed. R Civ P.
26(b) to bar discovery of this information.

The DMHDD has an Incident Reporting System that
the Defendants contend falls under Tenn.Code Ann. §
63-6-219 (b) that prohibits [*299] the disclosure of
information contained in the DMHDD Incident Reporting
System. This statute was enacted to "encourage
committees made up of Tennessee's licensed physicians
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to candidly, conscientiously, and objectively evaluate and
review their peers' professional conduct, competence, and
ability to practice." Id. at (b)(1); see Docket Entry No.
907, Defendants' Response at p. 32. The Defendants
assert that this Incident Reporting System is available to
quality performance improvement committees and related
safety committees of the State's five RMHIs. These
committees perform the peer-review functions of
monitoring and evaluating the quality of patient care and
improving safety by reducing the risk of system or
process failures. These Committees report to the quality
committee of the DMHDD and are designed to serve as
"medical review committee[s]" or "peer review
committee[s]," as defined in the Peer Review Law. 44 For
such records, Tennessee law deems "confidentiality is
essential." Tenn. Code Ann. § 63-6-219(b)(1). Defendants
also cite Tenn. Code Ann.§ 063-6-219(e) that bars
disclosure of peer-review reports:

All information, interviews, incident or
other reports, statements, memoranda
[*300] or other data furnished to any
committee as defined in this section, and
any findings, conclusions or
recommendations resulting from the
proceedings of such committee are
declared to be privileged. All such
information, in any form whatsoever, so
furnished to, or generated by, a medical
peer review committee, shall be
privileged. The records and proceedings
of any such committees are confidential
and shall be used by such committee, and
the members thereof only in the exercise
of the proper functions of the committee,
and shall not be public records nor be
available for court subpoena or for
discovery proceedings.

Tenn. Code Ann. § 63-6-219(e) (emphasis added). The
Tennessee Supreme Court deemed the broad language of
the Peer Review Law to encompass "any and all matters
related to the peer review process." Stratienko
Chattanooga-Hamilton County Hosp. Auth., 226 S.W.3d
280, 285-86 (Tenn. 2007).

44  The statutory definition of "medical review
committee" and "peer review committee" "means
any committee of a state or local professional
association or society, including...a committee of

any licensed health care institution...the function
of which, or one (1) of the functions of which is to
evaluate [*301] and improve the quality of health
care rendered by providers of health care
services..." Tenn. Code Ann. § 63-6-219(c).

As to DCS's reports, the Defendants cite Tenn. Code
Ann. §§ 37-1-409(a)(2) and 37-1-615(b) that bar
disclosure of the identity of person(s) who reports child
abuse and related disclosures. (Docket Entry No. 907 at
p. 36): DCS issued administrative rules under 7enn. Code
Ann. §§ 37-1-409(e)(1) and 37-1-612(f)(1). See Rules of
the Tennessee Department of Children's Services, Child
Protective Services, Chapter 0250-7-9, a violation of
section 37-1-409 is a Class B misdemeanor. Tenn Code
Ann. § 37-1-409(g). A violation of the confidentiality
requirements of section 37-1-612 is a Class A
misdemeanor. Tenn. Code Ann. § 37-1-615(b).
Defendants note that federal funds for child abuse
prevention and treatment are contingent upon complying
with the confidentiality requirements of the Child Abuse
Prevention and Treatment Act ("CAPTA"), 42 US.C. §
5106a(b)(2)(A). (Docket Entry No. 907 at p. 36). Due to
the confidential nature of Child Protective Services
information, case recordings are inaccessible to DCS
employees, except those employees granted security
clearance.

From June [*302] 1, 2004 through April 30, 2007,
there were 29,843 children in DCS custody; 1,110 of
those could reasonably be excluded as non John B. class
members because they were placed in detention or a
Youth Development Center (YDC) throughout DCS
custody. From May 1, 2006 through April 30, 2007, there
were 16,026 children entering DCS custody with 668
placed in a YDC or detention and the latter are not John
B. class members. Such placement renders them
ineligible for TennCare.

Defendants contend that information about these
non-class members can include medical, mental health,
and substance abuse information that is protected from
disclosure by state and federal privacy laws. (Docket
Entry No. 907 at p. 38) (citing 45 C.F.R. Subtitle A,
Subchapter C, Part 164, Subpart E; 42 C.F.R. Chapter I,
Subchapter A, Part 2; Title 33 of Tennessee Code).
Signed authorizations for release of information,
including a HIPAA release, would be required from each
individual non-class member. DCS is expressly required
by statute to follow state and federal confidentiality laws.
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Tenn. Code Ann. § 37-5-107(b), (d).

The third database is the "TNKids" database within
DCS. The TNKids database was originally developed
[*303] for DCS as its State Automated Child Welfare
Information System (SACWIS). This database includes
case management information about children in DCS
custody, including both child-welfare and juvenile justice
cases, as well as children at risk in DCS custody and
adopted through DCS. Case recordings can refer to court
proceedings involving neglected, unruly, or delinquent
children and termination of parental rights, that is
confidential under Tenn. Code Ann. §§ 37-5-107,
37-1-409, 37-1-612, 37-2-408, 36-1-125, 36-1-126,
36-1-138 and the Adoption Assistance and Child Welfare
Act (AACWA), codified at 42 U.S.C. § 671(a)(8). As
stated earlier, the State's federal funding is contingent
upon its compliance with the confidentiality requirements
of AACWA.

Dr. Ray, Plaintiffs' statistical analyst, requested
information from these databases, including case
management records for health services for the children.
The "case management" records are narrative recordings
and written reports with notes of child welfare and
juvenile justice case managers. These narratives are not
indexed by content and are akin to a journal entry about a
child in DCS custody or "biography" of the child in
DCS's custody. [*304] Dr. Ray utilizes this data to
cross-reference with statistical data and thereby validate
the statistical studies.

For the Defendants' assertion of state law privileges,
Rule 501 of the Federal Rules of Evidence provides as
follows:

Except as otherwise required by the
Constitution of the United States or
provided by Act of Congress or in rules
prescribed by the Supreme Court pursuant
to statutory authority, the privilege of a
witness, person, government, State, or
political subdivision thereof shall be
governed by the principles of the common
law as they may be interpreted by the
courts of the United States in the light of
reason and experience.

Fed. R. Civ. P. 26(b)(1) also provides that "privileged"
information is not discoverable absent order of the court.

Federal courts are not required to recognize state law
privileges when deciding cases arising under federal law,
but the presence of a state law privilege must be
considered, particularly where a significant number of
states recognize such a privilege. Jaffee v. Redmond, 518
US. 1, 12-13, 116 S. Ct. 1923, 135 L. Ed. 2d 337 (1996)
(state-created psychologist-patient privilege recognized in
50 states). In Freed v. Grand Court Lifestyles, Inc., 100
F. Supp. 2d 610 (1998), [*305] the district court
summarized the governing principles on any privilege
based upon state law:

[E]videntiary privileges are strongly
disfavored in federal practice and must be
narrowly drawn because they "contravene
the fundamental principle that 'the public
... has a right to every man's evidence."
University of Pennsylvania v. Equal
Employment  Opportunity Commission,
493 U.S. 182, 189, 110 S.Ct. 577, 107
L.Ed.2d 571 (1990); see also Jaffee, 518
U.S. at 9. ("When we come to examine the
various claims of exemption, we start with
the primary assumption that there is a
general duty to give what testimony one is
capable of giving, and that any exemptions
which may exist are distinctly exceptional,
being so many derogations from a positive
general rule."); In re Zuniga, 714 F.2d
632, 638 (6th Cir. 1983) (quoting United
States v. Nixon, 418 U.S. 683, 711, 94
S.Ct. 3090, 41 L.Ed.2d 1039 (1974), and
recognizing that" ‘'exceptions to the
demand for every man's evidence are not
lightly created nor expansively construed
for they are in derogation of the search for
the truth™). At the same time, comity
favors recognizing a state law privilege, as
a component of federal common law, to
the extent [*306] that doing so will not
impose a substantial cost on federal
policies. Memorial Hospital for McHenry
County v. Shadur, 664 F.2d 1058, 1061
(7th Cir.1981); Farley v. Farley, 952
F.Supp. 1232, 1237 (M.D. Tenn. 1997)
("Principles of federalism and comity
dictate that, should a federal Court depart
from a state law privilege in concluding
that discovery may proceed, some
deference (and in certain cases a great deal



2:10-cv-14155-DPH-MKM Doc # 100-6 Filed 12/06/11 Pg 105 of 132 Pg ID 2521
Page 104

2010 U.S. Dist. LEXIS 8821, *306

of deference) must be given to the state
interests underlying the privilege.").

Id. at618.

The Defendants rely upon Farley v. Farley, 952
F.Supp. 1232 (M.D. Tenn. 1997), wherein the Honorable
Thomas A. Wiseman, Jr. deemed Tenn. Code Ann §§
37-1-409 and 37-1-612 to be a cognizable privilege under
Rule 501:

By the enactment of these statutes, the
Tennessee General Assembly has asserted
in no uncertain terms that the reporting,
systematic examination and prevention of
child abuse is of fundamental public
importance.

sk sk sk

This Court has little difficulty in
concluding that 7.C.A. §§ 37-1-409 and
37-1-612 establish an evidentiary privilege
that is entitled to deference under the
principles of federalism and comity that
are an implicit component of Rule 501 [of
the Federal Rules of Evidence]. [*307]
The confidentiality provisions at issue in
this case have been construed by the
Tennessee courts to block discovery in
civil actions and are clearly designed to
protect the anonymity of reporters, victims
and perpetrators of child abuse. Taken
together, these eclements fulfill the
functional definition of an evidentiary
privilege set forth above.

952 F. Supp. at 1238-39. Notwithstanding this
conclusion, Judge Wiseman ordered production of the
reports with redactions: "The Court finds that redaction
of identifying information is a proper and sufficient
means of furthering the public policy of Tennessee by
protecting the anonymity of those who report child
abuse." Id. at 1240.

As pertinent here, Judge Wiseman explained that his
finding of privilege was not intended to shield state
regulators who are responsible for children's welfare and
may be liable to them.

[The statutes'] primary purpose is the

protection of the privacy of those who are
not likely to be parties to a federal civil
rights suit. . . . the confidentiality of
official records is generally guaranteed by
statute to protect those who are regulated
by a state agency rather than the agency
itself. Lewis v. Radcliff Materials, Inc., 74
FRD. 102, 104 (E.D.La. 1977). [*308]
Accordingly, the agency should not be
permitted to use a privilege designed to
ensure the welfare of those it governs
when it is in possession of relevant
evidence and is the target of a lawsuit.
Id.

* % %

T.CA. §5 37-1-409 and 37-1-612. . . .
are clearly designed to protect the
anonymity of reporters, victims and
perpetrators of child abuse. Taken
together, these elements fulfill the
functional definition of an evidentiary
privilege set forth above.

* % %

Without full and fair disclosure of
relevant proof, the public is likely to lose
confidence in the administration of justice
by the federal courts. It is therefore of
paramount importance that litigants be
accorded the authority to seek out relevant
evidence that they have been granted by
the federal rules.

* % %

The confidentiality granted child
abuse records under Tennessee law may
not be invoked as a shield with which to
block scrutiny of governmental
practices. The federal courts have
repeatedly held that the interest in
ensuring governmental compliance with
federally-guaranteed  civil rights s
paramount to the state interest in
confidentiality. See e.g., ACLU of
Mississippi, Inc. v. Finch, 638 F.2d at
1336, 1343-44 (5th Cir. 1981) [*309]
("The purpose of enacting § 71983 was to
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ensure an independent federal forum for
adjudication of alleged constitutional
violations by state officials; ... there is a
'special danger' in permitting state
governments to define the scope of their
own privilege when the misconduct of
their agents is alleged.").

Id at 1238, 1239, 1240 (emphasis added). Accord
Puricelli v. Houston, 2000 U.S. Dist. LEXIS 7976, 2000
WL 760522, at *14 (E.D. Pa. 2000) (granting Plaintiffs'
access to redacted versions of child abuse investigations
contrary to similar Pennsylvania statute). Farley clearly
does not support the Defendants' contention here, as the
Defendants' liability to the class is plainly at issue here.

In Seales v. Macomb County, 226 F.R.D. 572 (E.D.
Mich. 2005), the District Court rejected a similar
Michigan law on juvenile records as a cognizable federal
privilege.

"Merely asserting that a state statute
declares that the records in question are
confidential does not make out a sufficient
claim that the records are privileged within
the meaning of Fed.R.Civ.P. 26(b)(1) and
Fed R. Evid. 501." Martin v. Lamb, 122
F.R.D. 143, 146 (W.D.N.Y.1988). See also
Nguyen Da Yen v. Kissinger, 528 F.2d
1194, 1205 (9th Cir.1975) ("The records
[*310] are confidential but not
privileged"). Given the absence of any
express statutory language or judicial
interpretation creating an evidentiary
privilege, this Court declines to read one
into the above confidentiality statutes.

* % %

Defendants, somewhat ironically,
appear to invoke the state laws designed to
protect juveniles, to protect themselves
from possible liability as a result of their
alleged mistreatment of wards. "'[T]here is
a "special danger" in permitting state
governments to define the scope of their
own privilege when the misconduct of
their agents is alleged."" Pearson v. Miller,
211 F.3d 57,68 (3d Cir.2000), quoting
ACLU v. Finch, 638 F.2d 1336, 1344 (5th

Cir.1981). See also Longenbach v.
McGonigle, 750 F.Supp. 178, 180-81
(E.D.Pa.1990) ("Nor does it make any
sense to allow the state, under whose color
of authority officers have allegedly
violated rights, to limit unilaterally the
availability of evidence.")

Id. at 576, 577.

For their assertions for an absolute privilege for the
peer review information, the Defendants rely upon
decisions where the parties who sought the information
about the peer review process intended to use the identity
of the person who provided the [*311] information to
prove their claims. Doe v. UNUM Life Ins. Co. of Am.,
891 F. Supp. 607 (N.D. Ga. 1995) (insurance company
sought information about doctor's drug problem to deny
his coverage claim for benefits) and Holland v.
Muscatine Gen. Hosp., 971 F.Supp. 385 (S.D. lowa 1997)
(plaintiff sought peer review records to prove her hostile
work environment claim).

The Court adopts the rationale of Farley and the
other similar decisions to conclude that in this action,
particularly with the Court's prior findings of the
Defendants' repeated violations of federal law, these
Defendants cannot rely upon these state statutes as bars to
discovery of this ESI data from DMHDD or the DCS's
incident reporting data or the TNKids database. All of
this data contains highly relevant information on the
Defendants' violation of federal law and Plaintiffs' federal
constitutional rights. An appropriate protective order for
discovery and trial can avoid disclosures of the identities
of the children, doctors and other protected persons.

As to the state criminal sanctions for disclosure of
certain state data, the fact that another sovereign's laws
have criminal sanctions to block disclosure of certain
information [*312] does not preclude a federal court
from ordering disclosure of that information under
federal discovery rules. United States v. First National
Bank of Chicago, 699 F.2d 341, 345 (7th Cir. 1983)
("The fact that foreign law may subject a person to
criminal sanctions in the foreign country if he produces
certain information does not automatically bar a domestic
court from compelling production."); In re Westinghouse
Electric Corp. Uranium Contract Litigation, 563 F.2d
992, 997 (10th Cir. 1977) ("In our view Societe holds
that, though a local court has the power to order a party to
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produce foreign documents despite the fact that such
production may subject the party to criminal sanctions in
the foreign country...")(interpreting Societe
Internationale Pour Participations Industrielles et
Commerciales, S.A. v. Rogers, 357 U.S. 197, 78 S. Ct.
1087, 2 L. Ed. 2d 1255 (1958)). These courts apply a
balancing approach.

This Courts applies these authorities to the State's
laws, as an independent sovereign. Here, the Defendants'
repeated violations of federal law, as found by Judge
Nixon, present compelling circumstances to justify
disclosure. The Defendants have already produced the
information covered by some of these laws to others,
[*313] including filing of some of this information in
another action in this district without any threat of state
prosecution. Any disclosure pursuant to a Court order
should render unrealistic any state prosecution.

As to the HIPPA statutes and regulations, it is
noteworthy that on April 24, 2001, Judge Knowles denied
the Defendants' motion for a protective order, citing
HIPPA and its regulations and expressly ruled that "to the
extent that [the Defendants' motion] is based upon [42
US.C.] § 290dd-2, [it] is hereby DENIED" because
"[t]he information sought on behalf of the class members
cannot be considered 'confidential' with regard to the
class members themselves (or their counsel)." (Docket
Entry No. 103, Order at pp. 5-6). The Court adopts that
ruling as the law of the case and applies that ruling to 42
US.C. § 671(@(). Moreover, 42 USC. §
5106a(b)(2)(A)(V) permits disclosures of children's
records to a "court, upon a finding that information in the
record is necessary for the determination of an issue
before the court." Federal law does not bar the ESI
production ordered by the Court. To the extent some
children are not class members, those individuals are not
numerous and those [*314] childrens' and others' names
shall be redacted by the Defendants as in Farley.

8. Defendants' Failures to Answer Discovery Requests
and to Comply with the January 14th Order

The next controversies involve: (1) the Defendants'
failures to obtain all designated custodians' answers to the
Plaintiffs' requests for admissions ("RFA"), as authorized
by the Court on the issue of destruction of evidence,
including the Defendants' refusal to have the Governor
personally sign his response to his RFA; (2) the
Defendants' misleading answer to Plaintiffs' Interrogatory
22; and (3) the Defendants' failure to file their key

custodians' certifications required by the January 14th
Order to certify that ESI had not been removed from the
key custodians' computers. Issues 1 and 3 are related and
will be addressed together.

At the December 20, 2006 discovery hearing,
Plaintiffs' counsel raised the issue about the loss or
destruction of relevant evidence and the inadequacies in
the Defendants' responses to the discovery requests on
this issue. (Docket Entry No. 786, Transcript at pp.
31-36). After reviewing the requests, the Court directed
Plaintiffs' counsel to simplify the wording of the requests
and send [*315] the revised requests to all of the
Defendants' key custodians as designated by the
Defendants. Id. at pp. 38-39. The Court denied the
Plaintiffs' motion to compel on that point, but without
prejudice to renew.

Plaintiffs' revised RFAs asked each custodian
whether the search of his or her files had included all
private email accounts and computers, including
removable drives and storage, where the custodian had
stored potentially responsive ESI. The RFAs sought
assurances of the adequacy and completeness of the
State's document preservation and production. In
particular, RFA No. 1 reads as follows: "Other than
e-mail that was deleted or destroyed pursuant to the
State's routine document retention policy, are you aware
of any paper documents or electronic records, stored in
any location, that were requested by the plaintiffs, and
that were destroyed, deleted, thrown away, or lost for any
reason? (This includes e-mails that should have been
archived but weren't, or that were archived and then
deleted)." (Docket Entry No. 799-2 at p. 1). RFA No. 2
asked the custodians:

When you searched for information and
documents requested by the plaintiffs, did
you search all paper or electronic records
[*316] in your possession or control
(including both state and private email

accounts and computers, including
removable drives or storage) that
potentially contained requested

information or documents, and did you
provide to the State's lawyers all requested
information or documents that you found?

Id. (emphasis added). If the respondent answered "yes" to
these RFAs, Plaintiffs' Interrogatory Nos. 1 and 2 were
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propounded for follow-up discovery.

Aside from Plaintiffs' RFAs, on January 14, 2007,
this Court entered an Order based upon Plaintiffs'
computer expert's declaration on the need to be assured
that ESI had not been removed from the computers
subject to the ESI search ordered by the Court. To do so,
Plaintiffs' expert recommended certifications of
nonremoval by each custodian. Given that removal of
ESI could clearly compromise the ESI production
ordered by the Court, the January 14th Order directed that
"[t]he defendants shall file certifications of the key
custodians as to whether any material has been removed."
(Docket Entry No. 789, Order at p. 3) (emphasis added).
The Court's Order cited the pertinent paragraph from the
Plaintiffs' expert's declaration on this subject. Id.

The Defendants [*317] did not seek relief from the
January 14th Order. Defendants insist that their
custodians answers to Plaintiffs' RFAs are the same as
any "certifications" required by the January 14th Order.
See, e.g., (Docket Entry No. 828, Exhibit 5, February 27,
2007 Letter of Nicole Jo Moss at p.2) (noting that "these
custodians have already been asked to sign and did in fact
submit RFA responses which covered this issue"
(emphasis added). The January 14th Order expressly
referenced Thomas Tigh's declaration (Docket Entry No.
785-2), about the need for assurances that electronic
documents had not been removed from the key
custodians' computers. Tigh's specific suggestion was:
"The question should ask the same key custodians if they
have moved material from their local machine or the
network to any nonattached media, such as CDs or USB
devices ... The answer to this question, disclosed with the
answers to those in the proposed Order, will provide the
information required to determine if material was moved
from the network . . .". Id.

Clearly, the January 14th Order's concern was
whether ESI material was removed from Defendants'
network's computers, such as a compact disks or DVDs,
not to the destruction [*318] or loss of ESI. Plaintiffs'
RFAs asked each custodian whether, he or she had
"search[ed] all paper and electronic records in your
possession or control (including both state and private
email accounts and computers, including removable
drives or storage) that potentially contained requested
information or documents." See Docket Entry No. 799-2
(Request for Admission No. 2) (emphasis added). A gap
remains between the RFAs and the January 14th Order

because a search by a custodian of a removable drive
does not answer whether any ESI was actually removed.
Accordingly, the Defendants shall be compelled to have
their 160 designated custodians to file certifications that
ESI has not been removed from their computers by them
or anyone else.

Plaintiffs also note that Defense counsel could not
attest to the accuracy or completeness of all answers to
their RFAs. (Docket Entry No. 799). At a February 13th
meeting of the parties' counsel, Defense counsel stated
that the Defendants' custodians' answers had been filed
without personally asking the custodians the questions.
(Docket Entry No. 828, Exhibit 4 thereto, Bonnyman
Letter Dated 02/23/07 at pp. 3-4 and Exhibit 5 thereto,
Moss Letter Dated [*319] 02/27/07 at p. 2). The
Defendants concede that they did not ask the key
custodians who are former employees because defense
counsel "has no authority or control over them to require
them to submit a response". (Docket Entry No. 907 at
61-62).

The Court agrees with the Plaintiffs that good faith
required the Defendants at least to ask those former key
individuals, as directed by the Court. The question of
authority or control would only arise if the former
employees refused to answer. Courts have held that
former employees and agents of a party remain subject to
discovery. See e.g., Alcan Intern. Ltd. v. S.A. Day Mfg.
Co. Inc., 176 F.R.D. 75 79 (W.D.N.Y. 1996) (retired
employee); Boston Diagnostic Dev. Corp. Inc. v.
Kollsman Mfg. Co. Div.of Sequa Corp., 123 F.R.D. 415,
416 (D. Mass. 1989) (former agent). Absent a showing
that a former employee refused to answer these RFAs, the
Defendants shall request their answers and undertake
their best efforts to secure the former custodians personal
records or notify Plaintiffs' counsel with the former
employees' addresses and telephone numbers. The latter
information will be subject to the protective order.

Next, the Defendants identified the Governor [*320]
as a "key custodian" and Plaintiffs assert that the
Governor has had a crucial role in the formulation and
implementation of policies on compliance with the
Consent Decree. Citing the Governor's counsel's
affidavit, the Defendants responded that Plaintiffs'
insistence upon the Governor's personal signature to the
RFAs "groundlessly impugns the integrity and credibility
of the State's and the Governor's legal counsel". (Docket
Entry No. 907 at p. 62). In an October 27, 2006



2:10-cv-14155-DPH-MKM Doc # 100-6 Filed 12/06/11 Pg 109 of 132 Pg ID 2525

Page 108

2010 U.S. Dist. LEXIS 8821, *320

declaration, Nicole Jo Moss, a defense counsel asserted
that she personally spoke with the Governor and other
senior officials

... to ensure that they had searched their
files and produced all responsive
documents and to ensure that they had
been archiving (i.e. preserving) responsive
documents since the last production in
2004. My conversations reconfirmed what
Plaintiffs had already been told, that these
individuals saved and produced all
responsive documents either as part of the
production last May or the prior
production in the Rosen matter. . . . each
confirmed that they have not been
actively involved in matters directly
related to EPSDT; nevertheless, they
have been archiving their responsive
TennCare documents, [*321] but they
do not recall having received any
documents related specifically to John
B. or EPSDT.

(Docket Entry No. 717 at P 5) (emphasis added).
Plaintiffs cite the bold portion of Moss's declaration to
contend that upon closer examination, Moss's declaration
never states that these officials actually searched all of
their relevant files for documents responsive to discovery
requests, only that they "do not recall" having "received"
any responsive information. Plaintiffs deem the omission
significant on whether these officials sent any documents
related specifically to John B. or EPSDT. The ambiguity
gives rise to Plaintiffs' concerns that are legitimate.

The discovery standard is not whether a person has
been actively involved, but rather whether the person has
knowledge of discoverable matters or at this point,
whether the person's knowledge could lead to the
discovery of relevant information. The Defendants do not
cite any legal authority to exclude the Governor from
discovery and such exclusion runs counter to the
Supreme Court's principle that "there is a general duty to
give what testimony one is capable of giving, and that
any exemptions which may exist are distinctly
exceptional, [*322] being so many derogations from a
positive general rule." Jaffee, 518 U.S. at 9. The
Defendants' counsel listed the Governor as a key
custodian and have disclosed his statements albeit
through his counsel. In any event, as a matter of comity,

the Court will give the Defendants the option of the
Governor's personal signature or an inspection of the
Governor's computer by the Plaintiffs' computer expert or
his designated expert, to assess if any removal of ESI has
occurred.

The next controversy is Plaintiffs' contention that the
Defendants deliberately provided a misleading response
to Interrogatory No. 22. "INTERROGATORY NO. 22
Wendy this is a tricky one since the MCC's would have
files, but we have answered that this is unanswerable."
(Plaintiffs' Exhibit 12d at p. 16). The disputed portion of
Defendants' actual response to Interrogatory No. 22 is as
follows: "because the kinds of services identified are
services for which FFP is not available and/or are never
medically necessary for children, obtaining -claims
information regarding possible inappropriate payments
by an MCC for these services is impossible." Id. at
108-09.

Neither "Wendy" nor the person communicating
with her testified [*323] about this statement to provide
some context to understand its meaning. The Sixth
Circuit has stated: "'[E]vasive or incomplete answers to
proper interrogatories impede discovery.' Badalamenti v.
Dunham's Inc., 118 F.R.D.437, 439 (E.D. Mich. 1987)
(citing Bell v. Automobile Club of Michigan, 80 F.R.D.
228, 232 (E.D. Mich. 1978) (misleading interrogatory
answers  tantamount to  failure to  answer
interrogatories))." See also Jackson v. Nissan Motor
Corp. in USA, 888 F.2d 1391, 1989 WL 128639, No.
88-6132 at *2 (6th Cir. Oct. 30, 1989). The Defendants
did call Tina Brill, an MCC representative who testified
that it might have been possible to run the searches
referenced by Plaintiffs' interrogatory by stating that "it
depends if they came in as a claim and how they were
coded and so forth. We certainly have all of our claims
data. So to the extent they are specific enough to be able
to responsively show that, then, yes." (Docket Entry No.
988, June 25, 2007 Transcript at p. 31). In response to
Plaintiffs' counsel's question, Brill also testified "[i]f we
had anything responsive, we were told to provide it." Id.
at 33. The Court found Brill difficult to understand and
the Defendants' failure [*324] to call "Wendy" leads the
Court to consider this response incomplete.

At the end of the expert's discussions at the April 11,
2007 conference, the Court requested the Defendants'
expert and the Plaintiffs' expert to summarize any
agreements that had been reached (Docket Entry No. 872,
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Transcript at pp. 211-228). After those summaries, the
Court instructed Antony, the Defendants' computer
expert, to prepare a written summary of the experts'
agreement and to distribute that summary to all
participants for comment and then file the summary
agreement with the Court. This filing was to reflect a
"summary" of the agreements at the April 11th
conference. Antony, however, distributed the transcript of
the conference to experts who attended the conference.

The Defendants' April 26, 2007 Notice of Filing
(Docket Entry No. 875) announced meeting dates, but
was not the written agreement that the Court requested at
the end of the April 11th conference. When the Court
entered an Order requiring the agreement to be filed, the
Defendants disputed the existence of any such Court
directive. After another Order, citing the pages of the
transcript of the April 11th conference, Docket Entry No.
982, April [*325] 11, 2007 Transcript at p. 228, lines
10-17, the Defendants then responded that their prior
Notice was that agreement. The notice, however, reports
on the follow-up meeting of the parties' experts and the
MCCs' technical and computer experts. (Docket Entry
No. 875 at pp. 2, 3-4). Antony testified that he thought
the information provided in the April 26, 2007 Notice of
Filing satisfied the Court's instructions.

The Court concludes that the April 26th Notice does
not comply with the Court's directive at the conclusion of
the April 11th conference. The significant omission are
the MCCs' implementation of a litigation hold and the
MCCs' agreement on the request of Mr. Elkins of
Memphis Managed Care that the list of search terms and
key custodians become finalized after the Plaintiffs made
revisions and suggestions. The Defendants' Notice left
the MCCs without knowing the 'final' list to be used. The
effect of the Notice is to ignore or set aside significant
parts of the experts' agreements at the April 11th
conference, and those omissions were by defense
counsel, who prepared the Notice, not Antony.

III. REMEDIES

Plaintiffs' renewed motion to compel was filed under
Rule 37(a). (Docket Entry [*326] No. 826, Renewed
Motion to Compel at p. 1). Fed. R. Civ. P. 37(a)(4)
provides, in pertinent part:

(4) Expenses and Sanctions.

(A) If the motion is granted or if the

disclosure or requested discovery is
provided after the motion was filed, the
court shall, after affording an opportunity
to be heard, require the party or deponent
whose conduct necessitated the motion or
the party or attorney advising such
conduct or both of them to pay to the
moving party the reasonable expenses
incurred in making the motion, including
attorney's fees unless the court finds that
the motion was filed without the movant's
first making a good faith effort to obtain
the disclosure or discovery without court
action, or that the opposing party's
nondisclosure response, or objection was
substantially justified, or that other
circumstances make an award of expenses
unjust.

* % %

(C) If the motion is granted in part
and denied in part, the court may enter any
protective order authorized under Rule 26
(c¢) and may, after affording an opportunity
to be heard, apportion the reasonable
expenses incurred in relation to the motion
among the parties and persons in a just
manner.

The Court has granted the Plaintiffs' motion [*327] with
some modifications for some MCCs, but without

prejudice to renew their original ESI requests as to some
MCCs.

Thus, the Court concludes that Plaintiffs have
prevailed on their renewed motion to compel and
consideration of an award to Plaintiffs for their attorney
fees and costs on this motion, as well as the production
costs and attorney fees of the MCCs, is appropriate. The
Defendants are given eleven (11) days from the date of
entry of the Order to file their position on whether the
Court should award Plaintiffs their attorney fees and costs
for their work on this motion as well as the production
costs and attorney fees of the MCCs. These costs would
be imposed for the Defendants' breaches of their duty to
preserve responsive information of its agencies, officers,
employees and its contractors with responsibilities under
the Consent Decree in this action.

The Defendants insist that any remedies should not
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include sanctions because Plaintiffs' renewed motion to
compel was filed under Rule 37(a). Defendants assert that
without notice and for the "first time" during closing
argument at the June 2007 hearing, Plaintiffs' counsel
engaged in a "classic bait and switch" by asking for
[*328] sanctions for the Defendants' spoliation of
responsive information. (Docket Entry No. 997,
Defendants' Supplemental Memorandum at pp. 1-2).
Actually, in their response to Plaintiffs' renewed motion
to compel prior to the June 2007 hearings, Defendants
contended that: "In short, Plaintiffs urge that the
Defendants be punished now for the alleged spoliation,
by adverse rulings on five discovery issues, while
postponing Plaintiffs' proof of the alleged spoliation until
later." (Docket Entry No. 907-1 at pp. 3-4) (emphasis in
the original). By their own brief, the Defendants were
well aware of this contention prior to the June 2007
hearing and now complain when Plaintiffs met their
evidentiary challenge.

The Court notes that the Defendants again ask the
Court to sanction Plaintiffs' counsel, upon its own
motion, under Rule [I for the Plaintiffs' counsel's
assertions about the Defendants' response to Interrogatory
22 and Plaintiffs' counsel's assertions about spoliation of
evidence. From the Court's perspective, Plaintiffs'
counsel's assertions and argument are well within the
proof and the realm of advocacy. With the Defendants'
raising this issue, if the Court were to sanction upon its
[*329] own motion, the Court would consider sanctions
upon defense counsel, who are responsible for some
questionable assertions and argument. As noted earlier,
the Court's authority to sanction is not limited to Rule
37(b)(2), supra at p.114, n. 31. Aside from the
Defendants' failure to preserve evidence, the Court will
discuss certain matters at a conference with lead counsel
for the parties and defense firms and the Attorney
General of Tennessee.

The Court has shared Judge Nixon's goal of
attempting to focus this controversy to ensure that the
class gets the benefits owed to them under the Consent
Decree that the Defendants agreed to provide and that
federal law requires. With these most recent discovery
disputes, the Court has come to share Judge Nixon's view
of the lead defense counsel, Cooper and Kirk, and their
litigation practices on an earlier discovery motion:

[T]he Court has attempted to steer this
case away from the needless and

acrimonious litigation and focused on
fashioning a solution that would increase
compliance with the Consent Decree and
federal EPSDT requirements. This
constructive approach has been fueled by
one goal: to provide the underserved
children of Tennessee the [*330] entire
spectrum of medical benefits to which
they are entitled under federal law.

The State's pending Discovery Motion
attempts to push this goal to the wayside
and refocus the case on wholly
unnecessary, time-consuming, costly, and
highly divisive litigation. 1 refuse to
condone a path that will waste resources
and time in the face of the urgent need to
improve healthcare for the children of
Tennessee.

(Docket Entry No. 584, Memorandum and Order at p. 4).
The Defendants' responses to Plaintiffs' motions to
compel raise the same concerns with this member of the
Court.

In any event, the Court reserves the exercise of its
authority to sanction until after the actual ESI production
and complete responses to the January 14th Order as well
as a conference with counsel for the parties.

For the above stated reasons, the Plaintiffs' renewed
motion to compel should be granted.

An appropriate Order is entered herewith.
ENTERED this the day of October, 2007
/s/ William J. Haynes, JR.

WILLIAM J. HAYNES, JR.

United States District Judge

ORDER

In accordance with the Memorandum filed herewith,
the Plaintiffs' renewed motion to compel (Docket Entry
No. 826) is GRANTED except as modified by the Court
for [*331] certain managed care contractors.

It is ORDERED that the Defendants shall provide
complete responses to the Plaintiffs' discovery requests
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for ESI with the agreed search terms, the designated key
custodians and for the time period of June 1, 2004 to the
present within one hundred (100) days from the date of
entry of this Order. The ESI required under this Order
and responsive to Plaintiffs' discovery requests shall
include all metadata as well as all deleted information on
any computer of any of the Defendants' designated key
custodians.

Given the need for hash coding of the ESI, Brent
Antony's limited formal computer training and the
Defendants' position about possible alteration of ESI, the
Plaintiff's expert, Thomas Tigh or his designee shall be
present for the Defendants' ESI production and shall
provide such other services to the Defendants as are
necessary to produce the metadata, as ordered by the
Court. Mr. Tigh or his designee shall inspect the
Defendants' computer system to assess whether any
changes have been made to hinder the ESI production
required by the Consent Decree or previously Order by
the Court.

Given the intensity and sensitivity of these discovery
disputes, the [*332] Court is considering the
appointment of a monitor who has the Court's confidence
and is likely to be acceptable to all parties to serve as
monitor to oversee the Defendants' and MCCs' ESI
production. Given the extensive delays in discovery,
within three (3) days after entry of this Order, any party
may submit the names of persons for this appointment.
The parties have six (6) days from the date of entry of
this Order to file any objections to the names submitted.
As it were with the other monitors, the Monitor will
communicate with the Court only in writing and will
have the authority to hire a computer expert. The Monitor
and any expert hired by the Monitor shall be paid by the
Defendants whose conduct has caused these discovery
disputes and this Order.

It is ORDERED that within eleven (11) days from
the date of entry of this Order, the Defendants shall
provide a complete and accurate response to
Interrogatory 22 by the person whose name is mentioned
in Plaintiffs' Exhibit 12. It is further ORDERED that
within thirty (30) days from the date of entry of this
Order, the Defendants shall provide the personal
responses of each of the current key custodians and shall
use their best efforts [*333] to secure responses from
former key custodians to the Plaintiffs' last set of requests
for admissions, as directed in the accompanying

Memorandum.

It is further ORDERED that with fifteen (15) days
of the entry of this Order, the Defendants shall comply
with the January 14, 2007 Order requiring the
Defendants' current and former key custodians to file
certifications on whether any ESI has been removed from
any state computer or personal computer provided by the
State to the Defendants' designated current and former
key custodians.

Effective upon entry of this Order, the Defendants
shall implement the March 17, 2004 Memorandum and
shall report to the Court instanter the names of the
custodians for each working group in their agencies and
the names of the lawyers in the State Attorney General's
Office who, on a continuing basis, shall receive and
review all ESI relevant to the Consent Decree in this
action from any state agency or person who has any
supervisory authority within or over the agencies that are
charged with implementation of the services, policies,
plans and reports required under the Consent Decree in
this action.

It is ORDERED that within sixty (60) days from the
date of entry [*334] of this Order, those managed care
contractors ("MCC" or "MCCs") that have not agreed
with the Plaintiffs on ESI discovery, shall respond to
Plaintiffs' ESI discovery requests, as modified by the
Court in the accompanying Memorandum. These MCCs'
modified ESI production shall be with the search terms:
"John B.", "ESPTD", "TennCare," and the names of any
person from the MCC, who communicates with
TennCare or state government and the names of those
persons in state government with whom the MCC has had
or has communications on matters under the Consent
Decree in this action. These search terms shall be used to
search any computer of the employee(s), agent(s) or
officer(s)s of the individual MCC who respond to the
Defendants or their employees or agents about any
compliance or complaint(s) and who are responsible for
preparation of compliance reports for ESPTD services . If
the Court's modifications of the ESI production for select
managed care contractors results in a seriously
inadequate production, Plaintiffs may renew their motion
to compel for the original search terms for the
electronically stored information ("ESI") production from
these MCCs. The other MCCs shall provide their ESI
[*335] discovery to the Plaintiffs within 100 days of the
entry of this Order and pursuant to their agreements with
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the Plaintiffs as to all other terms for their ESI search. /BlueShield's motion to alter or amend the June 1, 2007

Order or motion for a partial new trial (Docket Entry No.
Within eleven (11) days of the entry of this Order, 931) is DENIED as moot.

the Defendants shall respond why the Defendants should

not be required to pay the production costs of the MCCs It is so ORDERED

under this Order or any agreement between the Plaintiffs '

and any MCC, including the MCCs' attorney fees and Entered this the  day of October, 2007.
costs.

WILLIAM J. HAYNES, JR.

In light of this Order, the MCCs' related motions to
allocate discovery costs, (Docket Entry Nos. 920, 921,
935) are DENIED as moot. The MCC, BlueCross

United States District Judge
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ORDER REGARDING VARIOUS DI SCOVERY
MOTIONS
DENISE PAGE HOOD, District Judge.
I. INTRODUCTION
*1 This matter is before the Court on eight dis-
covery-related motions filed by both parties. Briefs
were filed and oral arguments held on the matter.

Thirty (30) Certain Underwriters at Lloyd's,
London and Certain London Market Insurance
Companies (collectively, London Market Insurers
(“LMI Claimants™)) filed an Application for Allow-
ance and Payment of its Administrative Expense
Claim filed with the Court on August 12, 2004 un-
der § 503(B) of the Bankruptcy Code, 11 U.S.C. §
503(b). This Administrative Claim is in an amount
not less than $91 .2 million dollars, plus interest.
Each LMI Claimant seeks partial reimbursement
under a “clawback” provision in the 1995 Settle-
ment Agreement with Dow Corning Corporation
(“Dow Corning”) for settlement payments that they
made to resolve Dow Corning's insurance coverage
lawsuit for breast implant liabilities.

Dow Corning filed an Objection to the Applic-
ation and a Motion to Dismiss on August 17, 2005
claiming that the Application was not ripe for judi-
cial determination and failed to state a claim upon
which relief can be granted. The Court denied the
motion in an Order dated June 18, 2007.
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On June 27, 2007, the LMI Claimants filed an
Amended Application and the matter proceeded to
discovery. In an Order dated October 3, 2008, the
Court granted Dow Corning's motion regarding dis-
covery of the “leaders” and certain four
“followers.” (10/3/08 Order, p. 7) As to the Rein-
surance-Related Discovery, the Court granted Dow
Corning's motion to compel the production of the
reinsurance documents. (10/3/08 Order, pp. 8-9)
The Court took under advisement Dow Corning's
Motion to Compel Production of All Documents
Relating to the Settlement Negotiations and the Set-
tlement Agreement At Issue (Doc. No0s.29935,
29948) because the LMI Claimants invoked Section
VIL.B of the Settlement Agreement-the non-waiver
provision. The Court ordered in camera production
of the documents the LMI Claimants claimed were
privilege relating to the settlement negotiations (in
addition to the documents the LMI Claimants sub-
mitted to the Court in camera during oral argu-
ments).

After more discovery issues, the Court granted
Dow Corning's Motion to Compel Compliance with
the October 3, 2008 Court Order and for Entry of
Revised Scheduling Order. The Court also ordered
the LMI Claimants submit to the Court in camera
all documents they seek to withhold from Dow
Corning based on attorney-client privilege and/or
work product (or any other privilege or theory).
(1/30/09 Order, p. 11)

The Court heard oral arguments on the discov-
ery motions on June 12, 2009, along with three
summary judgment motions filed by the parties.
This order addresses the discovery-related motions
and the Court's ruling on the summary judgment
motions are set forth in a separate order.

II. DISCOVERY MOTIONS

A. Dow Corning's Motion to Compel Compli-
ance with the Court's October 3, 2008 and Janu-
ary 30, 2009 Orders by Requiring LMI

© 2011 Thomson Reuters. No Claim to Orig. US Gov. Works.
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Claimants to Produce Responsive 1999 Rein-
surer Communication

*2 Dow Corning argues that the Court has is-
sued two orders requiring the LMI Claimants to
produce all responsive communications with rein-
surers or reinsurance intermediaries, regardless of
whether any claim of privilege otherwise might
have been asserted. In a February 20, 2009 letter to
the Court, the LMI Claimants sought the Court's ad-
vice as to whether they may withhold as privileged
a responsive 1999 document that was shared with a
reinsurer. The LMI Claimants also sought guidance
as to an August 31, 2000 report pursuant to an April
3, 2009 letter to the Court. Dow Corning claims
that the Court has ordered production of the docu-
ments twice and the documents should be produced
immediately.

In response, the LMI Claimants claim that Dow
Corning's motion is yet another effort by Dow
Corning to use broad language of the Court's Or-
ders to obtain a document that plainly was not with-
in the scope of those orders. The LMI Claimants ar-
gue that Dow Corning did not request or move to
compel production of documents containing attor-
ney work product concerning the development of
this claim, as opposed to documents relating to the
1994-95 settlement negotiations and agreement.
The LMI Claimants argue this Court's Orders do
not require that the documents be produced. The
LMI Claimants claim the law provides that the LMI
Claimants and their reinsurers have a common in-
terest in the reimbursement claim and the Decem-
ber 2, 1999 and August 31, 2000 market reports did
not lose their privileged status when shared with re-
insurers, citing Front Royal Ins. Co. v. Gold Play-
ers, Inc., 187 F.R.D. 252 (W.D.Va.1999) and A//-
endale Mut. Ins. v. Bull Data Sys., Inc., 152 F.R.D.
132 (N.D.I11.1993).

Dow Corning replies that it moved to compel
communications between the LMI Claimants and
their reinsurers concerning the Settlement Agree-
ment in its November 30, 2007 motion. Given that
the LMI Claimants acknowledge that the December
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1999 and August 2000 documents now at issue
were communicated to at least one reinsurer and
relates to the LMI Claimants' purported
“reimbursement rights under the settlement agree-
ment”, Dow Corning argues that the document is
responsive to Dow Corning's prior motions to com-
pel.

The Court finds that the December 1999 and
August 2000 documents now at issue were subject
to this Court's prior orders and must be produced by
the LMI Claimants to Dow Corning. As to the LMI
Claimants' work-product privilege argument, the
Court finds that the privilege does not apply to the
December 1999 document since the LMI Claimants
did not file the reimbursement claim until 2004.

The work-product doctrine protects an attor-
ney's trial preparation materials from discovery to
preserve the integrity of the adversarial process. See
Hickman v. Taylor, 329 U.S. 495-510-14 (1947).
The work-product doctrine is a procedural rule un-
der Rule 26 of the Rules of Federal Procedure. /n re
Powerhouse Licensing, LLC, 441 F.3d 467, 472
(6th Cir.2006). Rule 26(b)(3) protects documents
prepared in anticipation of litigation or for trial.
Fed.R.Civ.P. 26(b)(3). Two questions are asked to
determine whether a document has been prepared in
anticipation of litigation: 1) whether the document
was prepared “because of” a party's subjective anti-
cipation of litigation, as contrasted with ordinary
business purpose; and 2) whether that subjective
anticipation was objectively reasonable. United
States v. Roxworthy, 475 F.3d 590, 594 (6th
Cir.2006). The burden is on the party claiming pro-
tection to show that anticipated litigation was the
“driving force behind the preparation of each re-
quested document.” Id. at 595.

*3 The LMI Claimants, acknowledging that the
December 1999 documents relate to the LMI
Claimants' alleged reimbursement rights under the
Settlement Agreement, cannot show that the
December 1999 documents were prepared in anti-
cipation of the instant reimbursement claim filed in
2004. The interpretation of the Settlement Agree-

© 2011 Thomson Reuters. No Claim to Orig. US Gov. Works.


http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=344&FindType=Y&SerialNum=1999140129
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=344&FindType=Y&SerialNum=1999140129
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=344&FindType=Y&SerialNum=1999140129
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=344&FindType=Y&SerialNum=1993232975
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=344&FindType=Y&SerialNum=1993232975
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=344&FindType=Y&SerialNum=1993232975
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=344&FindType=Y&SerialNum=1993232975
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=780&FindType=Y&ReferencePositionType=S&SerialNum=1947115463&ReferencePosition=510
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=780&FindType=Y&ReferencePositionType=S&SerialNum=1947115463&ReferencePosition=510
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=506&FindType=Y&ReferencePositionType=S&SerialNum=2008583988&ReferencePosition=472
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=506&FindType=Y&ReferencePositionType=S&SerialNum=2008583988&ReferencePosition=472
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=506&FindType=Y&ReferencePositionType=S&SerialNum=2008583988&ReferencePosition=472
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=506&FindType=Y&ReferencePositionType=S&SerialNum=2008583988&ReferencePosition=472
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1004365&DocName=USFRCPR26&FindType=L

2:10-cv-14155-DPH-MKM Doc # 100-6

Slip Copy, 2010 WL 3927728 (E.D.Mich.)
(Cite as: 2010 WL 3927728 (E.D.Mich.))

ment containing the reimbursement provision is the
main issue in this litigation. The LMI Claimants
have not carried their burden to show that the 2004
reimbursement claim litigation was the driving
force behind the preparation of the December 1999
documents. Dow Corning's Motion to Compel
Compliance with the Court's October 3, 2008 and
January 30, 2009 Orders by Requiring LMI
Claimants to Produce Responsive 1999 Reinsurer
Communication is granted.

B. Dow Corning's Motion to Compel Compliance
with the Court's October 3, 2008 and January
30, 2009 Orders Regarding Reinsurance-Related
Information

This discovery motion is related to the motion
above. In its October 3, 2008 Order, the Court dir-
ected the LMI Claimants to produce to Dow Corn-
ing any communications between the LMI
Claimants and their reinsurers with respect to the
Settlement Agreement. (10/3/08 Order, pp. 7-9, 14)
The Court granted Dow Corning's Motion to Com-
pel with regards to the reinsurance documents in its
January 30, 2009 Order. (1/30/09 Order, p. 8) Dow
Corning argues that the documents relating to mar-
ket reports labeled as “May be available to rein-
surers” should also be produced. Dow Corning
claims that some market reports are expressly
labeled “Should not be shown to reinsurers” where-
as some are labeled “May be made available to re-
insurers.” Dow Corning claims that the LMI
Claimants have taken the position that they need
only produce market reports where there is evid-
ence, beyond the four corners of a market report,
affirmatively indicating that a particular report was
in fact shared with reinsurers. Dow Corning argues
that with regard to the market reports labeled “May
be made available to reinsurers” the LMI Claimants
cannot be certain that these reports were not in fact
shared with reinsurers.

In response, the LMI Claimants claim that Dow
Corning is raising a new argument-whether the la-
beling of a document can cause it to lose its priv-
ileged status. The LMI Claimants argued that the
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mere presence of the “reinsurer-available” legend
on a document does not eliminate the applicable
privileges. The LMI Claimants argue that there is
no basis in law to find a waiver of the attorney-cli-
ent privilege or work product doctrine simply be-
cause a document bears a legend indicating that it
could be shared with a reinsurer. The LMI
Claimants state that they have reasonably determ-
ined which documents were shared with a reinsurer.
The LMI Claimants claim they have produced all
such reports. The LMI Claimants submitted affi-
davits to support their argument that even though
documents contain “reinsurer available” legends, it
does not mean that such a report was shared with a
reinsurer. The affidavits also state that the
“reinsurer available” reports are not provided to re-
insurers as a matter of course and that many
“reinsurer available” reports are never shared with
any reinsurer.

*4 Dow Corning replies that since its motion
was filed, the LMI Claimants produced additional
market reports and it now appears only two
“reinsurer available” market reports are in dispute,
dated September 1, 1995 and February 22, 1996.
These two documents (and others which Dow Corn-
ing is not aware of to date) must be produced, ac-
cording to Dow Corning. Dow Corning claims the
LMI Claimants cannot have “reasonably determ-
ined” that these two “reinsurer available” reports
were not communicated to any reinsurers. The
September 1, 1995 report indicates in a cover letter
that “this report has been produced so that it may be
made available to reinsurers.” (Dow Corning Mo-
tion, Ex. M) Dow Corning argues that the LMI
Claimants have offered no evidence to justify a
conclusion that of the 73 London Market insurers
who settled with Dow Corning, not a single one
shared the September 1, 1995 report with at least
one reinsurer or reinsurance intermediary. The LMI
Claimants have not indicated or submitted any affi-
davit to show that a report labeled “Should not be
shown to brokers, reinsurers, auditors, or any other
parties” and reports labeled “May be sent to” or
“Made available to reinsurers” were not shown to
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or intended to be shared with third parties.

The work product privilege doctrine was ad-
dressed above and the same analysis applies. As to
the attorney-client privilege doctrine, Michigan law
has long recognized the common-law privilege ex-
tending to communications between a client and an
attorney. Sterling v. Keiden, 162 Mich.App. 88, 412
N.W.2d 255 (1987). Generally, the attorney-client
privilege is waived by voluntary disclosure of
private communications by an individual or corpor-
ation to third parties. In re Columbia/HCA Health-
care Corp., Billing Practices Litigations, 293 F.3d
289, 294 (6th Cir.2002). A client may waive the
privilege by conduct which implies a waiver of the
privilege or a consent to disclosure. /d. The burden
of establishing the existence of the privilege rests
with the person asserting it. United States v.
Dakota, 197 F.3d 821, 825 (6th Cir.2000). Claims
of attorney-client privilege are narrowly construed
because the privilege reduces the amount of inform-
ation discoverable during the course of a lawsuit.
United States v. Collins, 128 F.3d 313, 320 (6th
Cir.1997). The privilege applies only where neces-
sary to achieve its purpose and protects only those
communications necessary to obtain legal advice.
In re Antitrust Grand Jury, 805 F.2d 155, 162 (6th
Cir.1986). Litigants cannot hide behind the priv-
ilege if they are relying upon privileged communic-
ations to make their case. “[T]he attorney-client
privilege cannot at once be used as a shield and a
sword.” In re Lott, 139 Fed. Appx. 658, 2005 WL
1515367 (6th Cir. Jun.22, 2005) (unpublished)
(citing United States v. Bilzerian, 926 F.2d 1285,
1292 (2d Cir.1991)).

In this case, the two documents at issue must
be produced. As noted previously, the main issue in
this litigation is the interpretation of the Settlement
Agreement at issue, specifically the reimbursement
provision. The Court has previously ruled that Dow
Corning is entitled to information given to the rein-
surers. Although the LMI Claimants assert that they
are “reasonably” certain the two documents at issue
were not shared with reinsurers, the fact that the

documents are labeled “reinsurer available” or
“may be sent to” or “made available to reinsurers”
shows that these documents were not considered
private between a client and an attorney. The LMI
Claimants apparently knew how to label docu-
ments-whether it could or should be shared or not
with reinsurers. The Court finds that the attorney-cli-
ent privilege, if any, was waived as to the two mar-
ket reports at issue and grants Dow Corning's Mo-
tion to Compel Compliance with the Court's Octo-
ber 3, 2008 and January 30, 2009 Orders Regarding
Reinsurance-Related Information.

C. Dow Corning's Motion to Compel LMI
Claimants to Provide Release-Adjustment Dis-
covery

*§ Dow Corning seeks an order compelling the
LMI Claimants to provide release-adjustment dis-
covery as required by the Settlement Agreement.
Dow Corning claims that the clawback provision
sets forth a requirement that any “Released Subject
Matter under those Subject Contracts of Insurance
affected by any such reimbursement will be nar-
rowed accordingly.” (Reimbursement Prov., §
VI.D) Dow Corning's First Set of Interrogatories re-
quested that each applicant seeking reimbursement
identify, with respect to the amount of reimburse-
ment sought, “the release adjustment that each ap-
plicant would make, and the method used in calcu-
lating each applicant's release adjustment.” (DCC
Int. No. 1) Interrogatory No. 10 required the LMI
Claimants to “describe how you intend to structure
your release adjustment of Dow Corning's insur-
ance claims, as required by Section VI.D of the Set-
tlement Agreement if you secure a reimbursement
under the clawback provision.” (DCC Int. No. 10)
Dow Corning claims the LMI Claimants objected to
and refused to respond to the requests, taking the
position that the requests sought were irrelevant
and premature.

The LMI Claimants respond that the informa-
tion requested is not relevant to the “only” claim in
this case, which is the LMI Claimants' claim for re-
imbursement. The LMI Claimants assert that how
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the insurance coverage, or releases, might be adjus-
ted “after” the Court decides the claim is “irrelevant
to the only issues presented in this case-whether the
London Market Insurers are entitled to reimburse-
ment and in what amount.” (LMI Resp., p. 1) The
LMI Claimants further argue that the motion seeks
information that does not exist until the amount of
reimbursement is known. The LMI Claimants con-
tend that Dow Corning has not filed a counterclaim
for release adjustment or a release adjustment de-
fense. Finally, the LMI Claimants claim that Dow
Corning's discovery request borders on harassment
because Dow Corning is fully aware that the re-
leases cannot be adjusted until there is a reimburse-
ment amount.

In its reply, Dow Corning argues that the LMI
Claimants seek to avoid their obligation to provide
release-adjustment discovery by asserting that the
matter before the Court is solely about reimburse-
ment and that the release adjustment has nothing to
do with the LMI Claimants' claim for reimburse-
ment, in addition to the LMI Claimants' contention
that Dow Corning has not asserted a counterclaim
or a release adjustment defense. Dow Corning
claims that the plain language of the clawback pro-
vision forecloses both arguments. Dow Corning
notes that the release adjustment provision is con-
tained in the same paragraph as the request for re-
imbursement sought by the LMI Claimants. Spe-
cifically, the provision states that “[tlhe RELEASE
Subject matter under those Subject Contracts of In-
surance affected by any such reimbursement will be
narrowed accordingly. Should the Parties fail to
agree upon a reimbursement amount and the adjust-
ment in the Released Subject Matter, the Parties
shall invoke the dispute resolution procedures set
forth in Section VI.B., above.” (Settlement Agree-
ment, VI.D.) Dow Corning argues that the LMI
Claimants cannot selectively invoke only part of the
clawback provision while ignoring other require-
ments in the provision.

*6 Rule 26(b) (1) of the Rules of Civil Proced-
ures provides that “parties may obtain discovery re-
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garding any non privileged matter that is relevant to
any party's claim or defense.” Fed.R.Civ.P.
26(b)(1). Fed.R.Civ.P. 33, 34, and 36, respectively,
authorize a party to serve on another party interrog-
atories, requests for production, and requests for
admission on another party. A discovery request
must meet the threshold relevancy test. See Fed.R
.Civ.P. 26(b)(1). Discovery is limited if the discov-
ery sought is unreasonably cumulative or duplicat-
ive, or can be obtained from some other source that
is more convenient, less burdensome, or less ex-
pensive. Fed.R.Civ.P. 26(b)(2)(C). The Sixth Cir-
cuit has held that the scope of examination permit-
ted under Rule 26(b) is broader than that permitted
at trial. Mellon v. Cooper-Jarrett, Inc., 424 F.2d
499, 501 (6th Cir.1970). The test is whether the line
of interrogation is reasonably calculated to lead to
the discovery of admissible evidence. Id. at
500-501. Relevance for discovery purposes is ex-
tremely broad. Miller v. Fed. Express Corp., 186
F.R.D. 376, 383 (W.D.Tenn.1999). The district
court has broad discretion to control and restrict
discovery where necessary to protect from abuse.
See Herbert v. Lando, 441 U.S. 153, 177, 99 S.Ct.
1635, 60 L.Ed.2d 115 (1975).

As asserted by the LMI Claimants, “the only is-
sues presented in this case-whether the London
Market Insurers are entitled to reimbursement and
in what amount.” The reimbursement provision ex-
pressly states, “[t]he Released Subject matter under
those Subject Contracts of Insurance affected by
any such reimbursement will be narrowed accord-
ingly.” (Settlement Agreement, VI.D.) The next
sentence states that if the parties fail to agree “upon
a reimbursement amount and the adjustment in the
Released Subject Matter, the Parties shall invoke
the dispute resolution procedures set forth in Sec-
tion VL.B., above.” (/d.) These two sentences in the
reimbursement provision, with the language
“affected” and considering the reimbursement
amount “and” the adjustment together, evidences
that the parties intended any adjustment in the Re-
leased Subject Matter to be determined with the re-
imbursement amount. Dow Corning's interrogator-
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ies relating to the release adjustment are relevant to
the LMI Claimants' claim for reimbursement. As
noted above, “the only issues presented in this case-
whether the London Market Insurers are entitled to
reimbursement and in what amount.” Dow Corn-
ing's Motion to Compel LMI Claimants to Provide
Release-Adjustment Discovery is granted.

D. LMI's Motion to Compel Production of Docu-
ments Over Which Dow Corning has Waived At-
torney-Client Privilege and/or Work Product
Protection

1. Waiver

The LMI Claimants seek production of non-
specific documents over which they claim Dow
Corning has waived attorney-client privilege and/or
work product protection. The LMI Claimants
identify three areas in which they claim Dow Corn-
ing has made such a waiver. First, the LMI
Claimants claim that Dow Corning has repeatedly
waived the attorney-client privilege through the
testimony of its outside counsel. The LMI
Claimants' motion focused on Scott Gilbert's 1995
testimony, before the Bankruptcy Court, on whether
the Settlement Agreement between the parties was
reasonable. The LMI Claimants briefly mention the
deposition testimony of Marialuisa Gallozzi and
footnotes deposition testimony of John Rigas and
Edward Rich, negotiators on behalf of Dow Corn-
ing. Second, the LMI Claimants assert Dow Corn-
ing waived the work product protection regarding
the insurance allocations prepared by Sedgwick
James for Dow Corning because they were shared
with the Tort Claimants' Committee and the Lon-
don Market Insurers. Finally, the LMI Claimants
claim that Dow Corning waived the privilege by
providing the Tort Claimants' Committee a draft of
Dow Corning's demand letter to the insurers.

*7 Dow Corning responds that it did not waive
any attorney-client privilege when Mr. Gilbert or
Ms. Gallozzi testified at their depositions. Dow
Corning argues that the Sedgwick James documents
are not work product, therefore, sharing these docu-
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ments with the Tort Claimants' Committee and the
London Market Insurers did not waive any priv-
ilege. As to sending a letter to the Tort Claimants'
Committee regarding a draft letter to its insurers,
Dow Corning does not claim a privilege over the
draft letter or any letter sent to its insurers, there-
fore, sharing this document with the Tort Claimants
also does not constitute a waiver of any privilege.

The Federal Rules of Evidence Rule 502
provides the extent of a waiver of an attorney-client
or work-product communication or information if
such a waiver has been found. The notes to the rule
provide that the rule “is not intended to displace or
modify federal common law concerning waiver of
privilege or work product where no disclosure has
been made” and is not intended to overturn preced-
ent dealing with implied waiver by the assertion of
an advice of counsel defense. See, Henry v. Quick-
en Loans, Inc., 263 F.RD. 458, 465
(E.D.Mich.2008). Before applying Rule 502, a de-
termination must first be made whether a waiver of
the privilege or work product has occurred. A priv-
ilege may be waived expressly or by implication.
1d. at 466. Generally, the attorney-client privilege is
waived by voluntary disclosure of private commu-
nications by an individual or corporation to third
parties. In re Columbia/HCA Healthcare Corp.
Billing Practices Lit., 293 F.3d 289, 294 (6th
Cir.2002). A client may waive the privilege by con-
duct which implies a waiver of the privilege or a
consent to disclosure. Id. The privilege is waived
when a client attacks the quality of an attorney's ad-
vice or when a party raises a defense based on ad-
vice-of counsel. A claim or defense which places at
issue the subject matter of a privileged communica-
tion in such a way that a party holding the privilege
will be forced to draw upon the privileged material
at trial in order to prevail waives the privilege. In re
Lott, 424 F.3d 446, 453-54 (6th Cir.2005). “[1]t is
the content of the privileged communications that is
used as a sword.” Ross v. City of Memphis, 423
F.3d 596, 604-05 (6th Cir.2005). Implied waivers
are to be construed narrowly and a court “must im-
pose a waiver no broader than needed to ensure the
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fairness of the proceedings before it.” In re Lott,
424 F.3d at 453-54. Merely filing a suit that places
a party's state of mind at issue is insufficient to con-
stitute a waiver of the attorney-client privilege.
Henry, 263 F.R.D. at 467. The client must take an
affirmative step to waive the privilege such as when
the client asserts a claim or defense and attempts to
prove that claim or defense by disclosing or de-
scribing an attorney-client communication. Id. at
468 (citation omitted). An insurance company does
not waive the attorney-client privilege by offering
the testimony of a former attorney to show that the
insurance company had attempted to settle the in-
sured's claim after a suit had been filed as rebuttal
evidence to the insured's allegations of bad faith.
Id. However, “the attorney client privilege cannot
at once be used as a shield and a sword.” Id.
(citation omitted). If a client testifies on direct that
certain actions were legal, conversations with coun-
sel would directly be relevant in determining the
extent of the client's knowledge and his intent. The
client cannot later on cross examination assert a
privileged communication on matters reasonably
related to those developed on direct. Id. at 469.
When a party asserts a defense of good faith or
reasonableness and affirmatively offers testimony
that the party consulted with an attorney as factual
support for the defense, the client waives the attor-
ney client privilege on the narrow subject matter of
those communications. /d.

2. Scott Gilbert

*8 The LMI Claimants argue that on numerous
occasions at a 1995 hearing before the Bankruptcy
Court and in Mr. Gilbert's deposition taken on Feb-
ruary 17, 2009, he waived the attorney-client priv-
ilege. The LMI Claimants seek a broad and blanket
subject waiver of the privilege as to Dow Corning's
intent regarding the reimbursement provision. Dow
Corning argues that there was no waiver because
Dow Corning's counsel explicitly indicated on the
record at the 1995 hearing and during the 2009 de-
position that Dow Corning was not waiving any
privilege.
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The Court's review of the 2009 deposition of
Mr. Gilbert and the passages cited by the LMI
Claimants during the 1995 hearing reveals that
Dow Corning did not waive the attorney client priv-
ilege. Merely placing Dow Corning's state of mind
on the issue of the “assumed amount” set forth on
the reimbursement provision does not constitute a
waiver of the attorney-client communication.
Henry, 263 F.R.D. at 267. Construing Mr. Gilbert's
testimony during the 1994 hearing narrowly as to
waiver, the Court cannot find that Mr. Gilbert went
beyond what was necessary for the Bankruptcy
Court to make a decision as to the reasonableness
of the settlement between Dow Corning and its in-
surers. The Bankruptcy Court noted that lawyer-
negotiator testimony on the reasonableness of a set-
tlement “happens to be the primary way settlements
get approved in Court” and “that would be entirely
appropriate and as [ understand it, routine.”
(8/10/95 Bankr.Hrg. at 62-63) As to Mr. Gilbert's
2009 deposition, Mr. Gilbert did not affirmatively
testify as to his communications with Dow Corning
or Dow Corning's communications to him, other
than noting his understanding of the numbers upon
which the parties had agreed. On several occasions,
Dow Corning's counsel asserted the attorney client
communications privilege or work product protec-
tion. (2/17/09 Gilbert Dep., at 8-9, 20-30, 33-34,
42, 69, 76-77, 91-94, 97-98, 120, 136, 223-24,
248-49, 251-56, 260-62, 268-73, 278-79, 281-82,
318-19) It is clear from Mr. Gilbert's testimony that
Dow Corning did not intentionally waive its priv-
ilege nor that Mr. Gilbert affirmatively offered
testimony regarding the communications between
himself and Dow Corning. No privilege was waived
when Mr. Gilbert testified to his understanding as
to the amount at issue set forth in the reimburse-
ment clause and as to the negotiations and commu-
nications between he and the insurers regarding the
reimbursement clause.

3. Marialuisa Gallozi

The February 29, 2009 deposition testimony of
Ms. Gallozi also shows that Dow Corning asserted
the attorney/client privilege and work product pro-
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tection throughout the deposition. (Ex. 15, DCC's
Resp.) The Court finds that Dow Corning did not
intentionally waive its privilege or any work
product information during Ms. Gallozi's depos-
ition. The Court also finds that Ms. Gallozi did not
affirmatively testify to communications she had
with Dow Corning.

4. John Rigas

*9 A review of the few pages of Mr. Rigas'
testimony submitted by the LMI Claimants shows
he did not reveal any privileged information. (Ex.
D, LMI's motion) Mr. Rigas, as a representative of
Dow Corning, testified as to what Dow Corning's
assumptions were during the negotiations. Nothing
in his deposition offered affirmative testimony re-
garding any privileged communications. He was
not acting as counsel during the negotiations but
was the business financial representative for Dow
Corning.

5. Edward Rich

During the 1995 negotiations, Mr. Rich was
Dow Corning's Treasurer, not its counsel. (Ex. C,
2/24/09 Rich Dep., at 169) The few pages submit-
ted by the LMI Claimants in support of their motion
shows that Mr. Rich was testifying as to his person-
al involvement in the negotiations and drafting of
the Settlement Agreement. (/d., at 82) The ques-
tions posed by the LMI Claimants' counsel focused
on discussions between Dow Corning and the LMI
Claimants' counsel regarding the settlement negoti-
ations. (/d. at 162) It is clear from the testimony
that Mr. Rich was not going to discuss privileged
communications he had with Dow Corning's coun-
sel. (/d. at 180) Dow Corning's counsel also asser-
ted the attorney/client privilege during Mr. Rich's
deposition. (/d. at 170). Mr. Rich did not offer any
affirmative testimony waiving any privilege or
work product protection.

6. Sedgwick James Documents

The LMI Claimants argue that Dow Corning
waived its privilege and work product protection by
disclosing materials generated by Sedgwick James
to the Tort Claimants' Committee and the LMI
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Claimants. In response, Dow Corning claims it nev-
er and does not now assert any privilege as to the
documents generated by Sedgwick James. Dow
Corning expressly asserts that the documents pre-
pared by Sedgwick James are not work product.

The Court finds that because Dow Corning
does not assert work product protection of the doc-
uments generated by Sedgwick James, Dow Corn-
ing has not waived any privilege or work product
protection by disclosing the documents to the Tort
Claimants' Committee and to the LMI Claimants.

7. Draft Letter to Insurers

The LMI Claimants argue that Dow Corning
waived any privilege by disclosing to the Tort
Claimants' Committee a draft letter addressed to the
insurers regarding Dow Corning's demand. In re-
sponse, Dow Corning argues that it does not assert
any privilege over the draft letter to the insurers
since the letter is not work product or subject to any
attorney-client privilege. Because Dow Corning
does not assert any privilege or work product pro-
tection to a letter to be sent to the insurers, Dow
Corning has not waived any privilege or work
product protection by disclosing a copy of the draft
letter to the Tort Claimants' Committee.

For the reasons set forth above, the LMI
Claimants' Motion to Compel Production of Docu-
ments Over Which Dow Corning has waived the
Attorney-Client Privilege and/or Work Product Pro-
tection is denied, the Court finding that Dow Corn-
ing has not waived the privilege or protection.

E. LMI Claimants' Motion to Compel Produc-
tion of Communications and Documents Shared
with Third Parties

*10 The LMI Claimants seek an order directing
Dow Corning to search for and produce: 1) non-
privileged communications and documents shared
with third parties concerning the reimbursement
clause and subjects related to it; 2) non-privileged
communications and documents shared with third
parties concerning the claim; and 3) privileged
communications and documents Dow Corning
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shared with third parties. (Motion, p. 15) The LMI
Claimants state that in 2006, they requested certain
documents from Dow Corning. The LMI Claimants
now claim that on February 24, 2009, they learned
that Dow Corning may have documents on the crit-
ical issues in the case that it has not produced or
has not searched for or listed on a privilege log.

In response, Dow Corning claims the LMI
Claimants waited until February 2009, after five de-
positions had been taken, to raise for the first time
an issue about Dow Corning's production of com-
munications with non-parties. Dow Corning claims
that it conducted an extensive search for documents
responsive to the LMI Claimants' discovery re-
quests in 2007 and made a substantial document
production in response to the requests. Dow Corn-
ing withheld two privileged communications re-
garding the Settlement Agreement that were shared
with its owners, the Dow Chemical Company and
Corning, Incorporated and included these two com-
munications on its privilege log. The LMI
Claimants did not raise any objections regarding
these two communications until the instant motion
filed in 2009. As to the documents the LMI
Claimants assert they recently learned about, Dow
Corning claims they searched in 2009 for any docu-
ments responsive to the LMI Claimants' new re-
quests. Dow Corning states no documents which
have not been produced were found in its search in
2009. At the hearing, the Court instructed Dow
Corning to submit an affidavit addressing the
search and such affidavit was submitted to the
Court on July 10, 2009 describing Dow Corning's
efforts to search the requested documents. “It is
well established that in those situations in which the
documents sought to be produced are not in exist-
ence, a request to produce must be denied.” In re
Air Crash Disaster at Detroit Metropolitan Airport,
130 F.R.D. 641, 646 (E.D.Mich.1989).

With regards to the LMI Claimants' request for
communications and documents which the LMI
Claimants learned about in 2009, Dow Corning has
submitted an affidavit detailing the search it con-
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ducted in 2007 and 2009. Dow Corning has indic-
ated no documents exist, other than the documents
it had already produced in response to LMI
Claimants' discovery requests back in 2007. The
Court is satisfied based on Dow Corning's response
brief and the affidavit submitted that it has per-
formed the appropriate searches in order to respond
to the LMI Claimants' most recent document Re-
quests.

Addressing the LMI Claimants' argument that
Dow Corning should produce documents and com-
munications, the Court notes the Sixth Circuit's
“universal rule of law” that the parent and subsidi-
ary share a community of interest, such that the par-
ent, as well as the subsidiary, is the “client” for pur-
poses of the attorney-client privilege. See Crabb v.
KFC Nat'l Management Co., 1992 WL 1321 (6th
Cir. Jan.6, 1992) (unpublished) (“The cases clearly
hold that a corporate ‘client’ includes not only the
corporation by whom the attorney is employed or
retained, but also parent, subsidiary and affiliate
corporations.”) (citation omitted); Glidden Co. v.
Jandernoa, 173 F.R.D. 459, 472-73
(W.D.Mich.1997). An exception to the attorney-cli-
ent privilege is the shareholder-fiduciary exception.
See Fausek v. White, 965 F.2d 126 (6th Cir.2991).
The exception is invoked by minority shareholders
seeking to access corporate-attorney client commu-
nications in a suit vindicating shareholder interests.
1d. at 130. Where the parent corporation has placed
directors on the subsidiary board, corporate direct-
ors have access to corporate records and docu-
ments, including documents otherwise protected by
the corporation's attorney-client privilege. Glidden,
173 F.R.D. at 473-74. Although Michigan law
provides that an attorney for a corporation does not
automatically have an attorney-client relationship
with its shareholders and the privilege belongs to
the client corporation, the attorney does have a fi-
duciary duty to the shareholders. /d. at 475. The ex-
istence of an attorney-client relationship merely es-
tablishes a per se rule that the lawyer owes fidu-
ciary duties to the client but it does not end the in-
quiry of whether the attorney owes a duty to the
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shareholders. /d. Courts have repeatedly rejected at-
tempts by members of a subsidiary board of direct-
ors from asserting the attorney-client privilege
against the parent corporation, to which they owed
fiduciary duties. Id. at 478.

*11 Given that Dow Corning has a fiduciary
duty to its shareholders, it cannot assert the attor-
ney-client privilege against its shareholders, Dow
Chemical and Corning. Consequently, Dow Corn-
ing cannot waive the attorney-client privilege as to
documents and communications Dow Corning's
lawyers shared with Dow Corning's shareholders.
Documents and communications disclosed by Dow
Corning's counsel to its shareholders are not waived
since the shareholders are not considered third
parties for purposes of waiving the attorney-client
privilege. The LMI Claimants liken a joint common
privilege with their reinsurers which the Court has
found does not exist and has ordered the LMI
Claimants to produce the documents disclosed to
their reinsurers. The LMI Claimants have not
shown that they owe a fiduciary duty to the rein-
surers and have in fact stated that the reinsurers
were unrelated third parties. Dow Corning's share-
holders are related and affiliated with Dow Corn-
ing. The Sixth Circuit has found that a corporation
could not assert the attorney-client privilege against
a 40% shareholder. In this case, Dow Chemical and
Corning are each 50% shareholders of Dow Corn-
ing. Dow Corning cannot assert the attorney-client
privilege against Dow Chemical and Corning and,
therefore, cannot waive such a privilege on their
behalf.

For the reasons set forth above, the Court
denies the LMI Claimants' Motion to Compel the
Production of Communications and Documents
Shared with Third Parties.

F. LMI's Motion to Compel Response to Inter-
rogatory No. 15 Regarding REIMBURSEMENT
Methodology

The LMI Claimants seek to compel a response
by Dow Corning to Interrogatory No. 15 which
asks:
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In the event that the total of the Allocated Ex-
penses, Generic Expenses and Liability Payments
attributable to Dow Corning Breast Implant
Claims is finally determined to be materially less
than the amount actually assumed by the London
Market INSURERS in connection with their al-
location of shares pursuant to the SETTLE-
MENT, explain how YOU believe the amount of
reimbursement should be determined and/or cal-
culated, what methodology or methodologies
YOU believe should be used, the amount of reim-
bursement YOU believe would be due and how
YOU arrived at that amount, broken down on
both a policy-by-policy basis and claimant-
by-claimant basis.

(Motion, Ex. 10, LMI's 5th Set of Interrogs.,
No. 15) The LMI Claimants argue that discovery of
Dow Corning's reimbursement methodology is rel-
evant and is not premature. The LMI Claimants fur-
ther argue that Dow Corning has pled a defense and
has time and time again in discovery responses and
motion papers claimed as its theory that the LMI
Claimants' methodologies are incorrect. The LMI
Claimants assert that they are entitled to discovery
on the main issue underlying the LMI Claimants'
claim and the basis for Dow Corning's defense.

Dow Corning responds that it has adequately
responded to the contention interrogatory at this
stage in the litigation and any supplementation
should not be required until fact and expert discov-
ery from the LMI Claimants is complete. Dow
Corning claims that the LMI Claimants had previ-
ously filed a motion to compel on this same issue
which the Court denied without prejudice stating
that Dow Corning adequately set forth its position
as to why the LMI Claimants are not entitled to re-
imbursement and that after further discovery Dow
Corning must supplement its responses. (10/3/08
Order, p. 12) Dow Corning supplemented its re-
sponse on March 25, 2009. Even though the LMI
Claimants have exceeded the limit on interrogator-
ies set forth in Rule 33(a)(2), Dow Corning respon-
ded to Interrogatory No. 15 noting that no amount
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of reimbursement is due to the LMI Claimants.
Dow Corning claims the LMI Claimants thereafter
complained that Dow Corning failed to state “what
methodology or methodologies” should be used to
calculate any reimbursement that may be due and
after a meet and confer session, the LMI Claimants
filed the instant motion. Dow Corning asserts that
the LMI Claimants have yet to produce discovery
relevant to this issue, such as the allocation of
shares and Dow Corning has not been able to take
the depositions of the LMI Claimants' witnesses in
order to further understand the LMI Claimants' pro-
posed reimbursement methodology. Dow Corning
further asserts that this issue is part of the expert
discovery stage which has yet to occur in this pro-
ceeding.

*12 Rule 33 of the Rules of Civil Procedure
provides that “an interrogatory is not objectionable
merely because it asks for an opinion or contention
that relates to fact or the application of law to fact.”
Fed.R.Civ.P. 33(a)(2). Such interrogatories, known
as “contention interrogatories,” serve legitimate and
useful purposes, such as ferreting out unsupportable
claims, narrowing the focus and extent of discov-
ery, and clarifying the issues for trial. Starcher v.
Correctional Med. Sys., Inc., 144 F.3d 418,421 n. 2
(6th Cir.1998). A court may postpone a response to
contention interrogatories until discovery is closer
to completion. “[B]lut the court may order that the
interrogatory need not be answered until designated
discovery is complete ...” Fed.R.Civ.P. 33(a)(2).
The rule protects the responding party from being
hemmed into fixing its position without adequate
information. Strauss v. Credit Lyonnais, S.A., 242
F.R.D. 199, 233 (E.D.N.Y.2007).

The Court finds that Interrogatory No. 15 is
relevant to Dow Corning's defense that the LMI
Claimants are not entitled to reimbursement and
that the LMI Claimants' methodologies are in error.
However, the LMI Claimants have the ultimate bur-
den to show that they are entitled to a reimburse-
ment under the reimbursement provision of the Set-
tlement Agreement. Given that the LMI Claimants
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have not provided the allocation of shares discovery
and the depositions have yet to be taken of relevant
LMI Claimants' witnesses on the issue of the LMI
Claimants' reimbursement methodology, a supple-
mental response by Dow Corning is not required
until after Dow Corning receives adequate informa-
tion to rebut the LMI Claimants' reimbursement
methodology. Dow Corning must then supplement
its response. If Dow Corning claims that an expert
is required to rebut the LMI Claimants' reimburse-
ment methodology, then Dow Corning need not
supplement its response until the expert discovery
stage in this matter.

Although the LMI Claimants may have ex-
ceeded the required number of interrogatories under
the Rules if subparts in their interrogatories were
counted, as required by Rule 33(a)(1), Dow Corn-
ing waived its objections on this issue since it re-
sponded to Interrogatory No. 15. The Court notes
that Rule 33(a)(1) requires that the parties either
stipulate or seek an order from the Court to exceed
the 25 interrogatories requirement.

The Court grants the LMI Claimants' Motion to
Compel Response to Interrogatory No. 15 Regard-
ing Reimbursement Methodology. However, Dow
Corning need not supplement its response until dis-
covery is complete regarding the LMI Claimants'
reimbursement methodology or during the expert
discovery stage, if experts are required.

G. LMI Claimants' Motion to Compel Dow
Corning Corporation to Provide Discovery on
Expenses that it Seeks to Include in Its Total
Loss

1. Discovery Standard

The LMI Claimants seek an order compelling
Dow Corning to provide full and complete re-
sponses to Request for Production of Documents
No. 1 and Interrogatory Nos. 8, 9, 11 and 12. Spe-
cifically, the LMI Claimants seek discovery related
to the portion of the reimbursement provision
which states, “the total of the Allocated Expenses,
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Generic Expenses and Liability Payments attribut-
able to Dow Corning Breast Implant Claims.”
(Reimbursement Provision, § VI.D.) In response,
Dow Corning claims it has sufficiently responded
to the request and interrogatories and appropriately
supplemented the responses.

*13 Rule 26(b)(1) provides that parties may ob-
tain discovery regarding any matter, not privileged,
that is relevant to the claim or defense of any party.
Fed.R.Civ.P. 26(b)(1). The scope of discovery is
traditionally quite broad. Lewis v. ACB Business
Services, Inc., 135 F.3d 389, 402 (6th Cir.1998).
Discovery does have “ultimate and necessary
boundaries.” Oppenheimer Fund, Inc. v. Sanders,
437 U.S. 340, 351, 98 S.Ct. 2380, 57 L.Ed.2d 253
(1978). A court need not compel discovery if the
burden or expense of the proposed discovery out-
weighs its likely benefit. Fed.R.Civ.P. 26(b)(2)(iii).

2. Request for Document Production No. 1

The LMI Claimants submitted Document Re-
quest No. 1: “All DOCUMENTS RELATING to
the GROUND UP LOSS incurred by DCC, either to
date or in the future, in connection with the
BREAST IMPLANT CLAIMS.” (Motion, Ex. E)

In response to Request No. 1, Dow Corning
initially objected to the definition of “Ground Up
Loss” as that term does not appear in the Settlement
Agreement. (Motion, Ex. F) Dow Corning prepared
summaries of its breast implant costs from the early
1990s to the present, in the form of over 1,000
pages of spreadsheets. Dow Corning claims the
source of the summaries is an insurance billing sys-
tem that Dow Corning used to collect cost informa-
tion relating to its breast implant claims. The costs,
according to Dow Corning, were consistent with the
Final Judgment of June 1996 in the coverage litiga-
tion in Wayne County Circuit Court where the court
found that the $350 million of costs presented at tri-
al were for breast implant claims, were reasonable
and necessary, qualified as generic defense, case
specific defense or liability costs and were covered
under the policies issued by the LMI Claimants.
Dow Corning claims these costs fall under the
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definitions of “Generic Expenses,” “Allocated Ex-
penses,” and “Liability Payments” set forth in the
Settlement Agreement. What Dow Corning con-
tends are the Total Ultimate Costs are organized as
follows: 1) Pre-filing Defense Expenses and Indem-
nity Costs of $462,783,695; 2) Post-filing, Pre-
Emergence Defense Expenses of $139,561,795; 3)
Post-Emergence Defense Expenses of $7,972,528;
4) Interest Paid to Trust of $92,908,572; and, 5) In-
terest on Trapped Indemnity Costs and Defense Ex-
penses of $40,902,325. Including the funding pay-
ment obligations, Dow Corning claims its Total Ul-
timate Costs are $3.172 billion.

At the LMI Claimants' request, Dow Corning
prepared another summary that provided details
about the vendors in the post-filing, pre-emergence
category that billed at $1 million or higher. Dow
Corning also provided a spreadsheet regarding the
epidemiology studies requested or commissioned
by Dow Corning that are included in its Total Ulti-
mate Costs. Dow Corning has expressly stated to
the LMI Claimants that although most costs in its
totals are for breast implant claims, a minor portion
are for other silicone product claims. Dow Corning
included the totals because such costs are covered
under its insurance policies and other insurers are
paying them. Dow Corning claims the billing sys-
tem does not segregate the minor amount of other
silicone products claim costs.

*14 Dow Corning claims that the LMI
Claimants deposed Maureen Craig, its Rule
30(b)(6) witness on these issues. At all times, in-
cluding during Ms. Craig's deposition, Dow Corn-
ing offered underlying documentation for the LMI
Claimants' review. The LMI Claimants now seek to
have Dow Corning supplement its response. The
LMI Claimants complain that Dow Corning should
not have included the costs for non-breast implant
claims. The LMI Claimants argue that the costs of
“bankruptcy” should not be included. They also
seek to exclude any costs for cases that name Dow
Chemical, in addition to Dow Corning. Dow Corn-
ing responds that the LMI Claimants do not object
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to the use of the 1,000 pages of spreadsheets. In its
reply, the LMI Claimants argue that Dow Corning
has not undertaken the analysis required to answer
Document Request No. 1 and has used an expense
billing system which was not the criteria set forth in
the Settlement Agreement.

There is no requirement in the LMI Claimants'
Document Request No. 1 that Dow Corning under-
take an analysis of the documents requested by the
LMI Claimants. Rule 34 does not require a party to
perform such an analysis. Rule 34 allows a party to
request a party “produce and permit the requesting
party or its representative fo inspect, copy, test, or
sample ... items in the responding party's posses-
sion, custody, or control.” Fed.R.Civ.P. 34(a)(1)
(italics added). Dow Corning has made available to
the LMI Claimants the opportunity to inspect its re-
cords which support Dow Corning's spreadsheets
submitted to the LMI Claimants. The LMI
Claimants have not sought to copy or inspect the re-
cords Dow Corning identified were the basis of its
1000 pages of spreadsheets. If the LMI Claimants
seek to review the underlying records, they must so
request within 14 days of the entry of this Order.

It appears that the LMI Claimants, in their mo-
tion, object to Dow Corning's interpretation of the
phrase at issue in the reimbursement provision, “the
total of the Allocated Expenses, Generic Expenses
and Liability Payments attributable to Dow Corning
Breast Implant Claims.” (Reimbursement Provi-
sion, § VI.D.) If there is a dispute as to the meaning
of the phrase and what costs are attributable to the
“total,” that issue is a question of fact for the trier
of fact. Each party may argue what the phrase
means and how the particular costs each party
claims apply to the phrase. Dow Corning has appro-
priately responded to the LMI Claimants' Document
Request No. 1.

3. Interrogatories Nos. 8 and 9

After receipt of Dow Corning's spreadsheets
and summaries in response to Document Request
No. 1, the LMI Claimants followed up with Inter-
rogatory Nos. 8 and 9 asking:
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8(a) for all entries regarding scientific studies,
please state who requested or commissioned each
study (e.g. what corporate entity, consultant or
expert, or law firm), when the study was commis-
sioned, and for what purpose the study was com-
missioned;

*15 8(b) for all entries regarding legal services,
please state the nature of the work performed by
each firm, the matter(s) for which each was re-
tained, and the person(s) and/or entity(ies) each
firm was retained to represent; ...

9. [P]lease provide the information for “trapped
costs that were incurred pre-filing and paid post-
emergence” that YOU provided for “Post-Filing,
Pre-Emergence” expenses in DCC-04367-04372
(and that YOU have been requested to provide
pursuant to Interrogatory No. 8 above).

(Motion, Ex. K) The LMI Claimants state that
Dow Corning served its responses to these Interrog-
atories and supplemented these responses with re-
vised spreadsheets. The LMI Claimants argue that
the revised spreadsheets provided only cursory de-
scriptions of the nature of each expense.

With regard to the scientific studies, the LMI
Claimants claim that the information is necessary to
determine whether the studies were commissioned
in the ordinary course of Dow Corning's research
and development initiatives, which the LMI
Claimants argue do not meet the definition of either
an allocated or generic expense. The LMI
Claimants seek further information as to “who com-
missioned each study” to determine whether the
costs associated with the studies fall under an alloc-
ated or generic expense.

As to the law firm information, the LMI
Claimants require the information as to the “nature
of the work performed by each firm, the matter(s)
for which each was retained and the person(s) and/
or entity(ies) each firm was retained to represent,”
to determine whether the claimed legal fees fall
within the definitions of allocated and generic ex-
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penses “directly attributable” to the defense of
breast implant claims. The LMI Claimants assert
that Dow Corning does not identify the specific
matters-apart from the bankruptcy-for which the
firms were retained and does not specify whether
the firms were retained to represent any persons or
entities other than Dow Corning.

Dow Corning responds that with regards to the
scientific studies, Dow Corning produced a spread-
sheet showing epidemiology studies included in
Dow Corning's costs and indicating that each study
was requested or commissioned by Dow Corning.
Dow Corning states that the vendor, the “subject”
of the study and the year the study was commis-
sioned were listed. The second spreadsheet includes
descriptions of services provided by each vendor
that conducted the studies. (Resp., Ex. 14) Ms.
Craig's deposition testimony provided details and
reasons why the studies were conducted in connec-
tion with Dow Corning's defense of breast implants.
(Resp., Ex. 2, 74-75, 263) Dow Corning claims that
as to the law firm information, Dow Corning pro-
duced a spreadsheet that states the name of the law
firm, a description of services provided regarding
breast implant claims, the amount paid to the firm
from 1995 to 2004. (Resp., Ex. 12) Dow Corning
maintains that it has offered the LMI Claimants the
opportunity to review the underlying documenta-
tion to support their entries.

*16 The LMI Claimants reply that the supple-
ments to the interrogatories are insufficient and
seek an explanation, on an entry-by-entry basis, of
why each expense meets the criteria of the Settle-
ment Agreement.

The Court finds that Dow Corning's responses
and supplements to Interrogatories Nos. 8 and 9 are
sufficient. It is Dow Corning's position that the
items they submitted in their spreadsheets meet the
criteria of the Settlement Agreement. The LMI
Claimants may dispute Dow Corning's position but
they may delve into the documents further if they
do not agree with Dow Corning's position.
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Rule 33(d) provides:

If the answer to an interrogatory may be determ-
ined by examining, auditing, compiling, abstract-
ing, or summarizing a party's business records
(including electronically stored information), and
if the burden of deriving or ascertaining the an-
swer will be substantially the same for either
party, the responding party may answer by:

(1) specifying the records that must be reviewed,
in sufficient detail to enable the interrogating
party to locate and identify them as readily as the
responding party could; and

(2) giving the interrogating party a reasonable op-
portunity to examine and audit the records and to
make copies, compilations, abstracts, or summar-
ies.

Fed.R.Civ.P. 33(d). Merely relying on the op-
tion to produce business records without specifying
the records that must be reviewed with sufficient
detail is insufficient. See Sungjin Fo-Ma, Inc. v.
Chainworks, Inc., 2009 WL 2022308 * 4
(E.D.Mich. Jul.8, 2009) (unpublished). “[D]irecting
the opposing party to an undifferentiated mass of
records is not a suitable response to a legitimate re-
quest for discovery.” Id.; quoting T.N. Taube Corp.
v. Marine Midland Mortgage Corp., 136 F.R.D.
449, 455 (W.D.N.C.1991).

Dow Corning has sufficiently detailed and
identified the underlying records in their summar-
ies. The LMI Claimants do not dispute the lack of
entries but merely object to Dow Corning listing
the specific entries. The LMI Claimants may (or
may not) be able to glean any other information
they seek by examining the underlying documents.
The burden of further examining the underlying
documents, which Dow Corning has already done,
is equal to both parties. The LMI Claimants may re-
view the underlying records to test Dow Corning's
position that the entries in their spreadsheets meet
the criteria under the Settlement Agreement. Should
the LMI Claimants seek such review, they must so
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request within 14 days from the entry of this Order.
It is noted that ultimately, the issue of whether the
entries meet the criteria of the Settlement Agree-
ment is for the trier of fact.

4. Interrogatory No. 11

The LMI Claimants posed Interrogatory No. 11
to seeking further information related to the one-
page summary of spreadsheets Dow Corning pro-
duced of its insurance reimbursable costs and ex-
penses:

11. Directing YOUR attention to DCC-03310,
please state whether YOU contend that the items
in the following categories of costs and expenses
constitute “Allocated Expenses, Generic Ex-
penses, [or] Liability Payments attributable to
Dow Corning Breast Implant Claims” under Sec-
tion VI.D of the SETTLEMENT:

*17 (a) “Pre-Filing Defense Expenses and Indem-
nity Payments”;

(b) “Post-Filing Pre-Emergence Defense Ex-
penses”;

(c) “Interest Paid to Trust' “ and,

(d) “Interest on Trapped Indemnity and Defense
Expenses While in Bankruptcy.”

If YOU contend that the items in these categories
constitute “Allocated Expenses, Generic Ex-
penses, and Liability Payments attributable to
Dow Corning Breast Implant Claims” under Sec-
tion VI .D. of the SETTLEMENT, please explain
whether they constitute “Allocated Expenses,”
“GENERIC Expenses” or “Liability Payments”
and why.

(Motion, Ex. K) Dow Corning specifically re-
sponded to Interrogatory No. 11 by addressing the
subparts:

a. Dow Corning contends that most of the costs
and expenses included in the category of
“Pre-Filing Defense Expenses and Indemnity
Costs” are “Allocated Expenses,” “Generic Ex-

Filed 12/06/11 Pg 128 of 132 Pg ID gpé4s

penses,” or “Liability Payments” that are
“attributable to Dow Corning Breast Implant
Claims.” A minor portion of the costs was in-
curred in connection with other silicone product
claims. Dow Corning refers the LMI Claimants to
the spreadsheets produced by Dow Corning that
provide information concerning these costs and
expenses. See DCC-04375 to DCC-05060. Dow
Corning also refers the LMI Claimants to the rel-
evant definitions and provisions in the Settlement
Agreement.

b. Dow Corning contends that most of the ex-
penses included in the category of “Post-Filing,
Pre-Emergence Defense Expenses” are
“GENERIC Expenses” or “Allocated Expenses”
that are “attributable to Dow Corning Breast Im-
plant Claims.” A minor portion of the costs was
incurred in connection with other silicone
product claims. A total of $9,079,130.05 of the
costs was credited against the payment obliga-
tions due to the Settlement Facility pursuant to
the Stipulation and Order dated May 10, 2004.
Dow Corning refers the LMI Claimants to the
spreadsheets produced by Dow Corning that
provide information concerning these costs and
expenses. See DCC-05061 to DCC-05078. Dow
Corning also refers the LMI Claimants to the rel-
evant definitions and provisions in the Settlement
Agreement.

c. Dow Corning contends that the interest pay-
ments included in the category of “Interest Paid
to Trust” are “Liability Payments” that are
“attributable to Dow Corning Breast Implant
Claims.” Dow Corning refers the LMI Claimants
to the document produced by Dow Corning that
provides information concerning these payments.
See Bates No. DCC-04373. Dow Corning also
refers the LMI Claimants to the relevant defini-
tions and provisions in the Settlement Agree-
ment.

d. Dow Corning contends that most of the costs
and expenses included in the category of “Interest
on Trapped Indemnity and Defense Expenses
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While IN Bankruptcy” are “Allocated Expenses,”
“Generic Expenses,” or “Liability Payments” that
are “attributable to Dow Corning Breast Implant
Claims.” A minor portion of the costs was in-
curred in connection with other silicone product
claims. Dow Corning refers the LMI Claimants to
the spreadsheets produced by Dow Corning that
provide information concerning these payments.
See Bates Nos. DCC-4019 to DCC-4341. Dow
Corning also refers the LMI Claimants to the rel-
evant definitions and provisions in the Settlement
Agreement.

*18 (Motion, Ex. M) Dow Corning claims that
the LMI Claimants' request for an item-by-item
basis for every cost included in the four cost cat-
egories in subparts (a) through (d) is not required
by Interrogatory No. 11. This interrogatory merely
asks Dow Corning's contentions about whether the
items in each category are Allocated Expenses,
Generic Expenses, or Liability Payments and why.
Dow Corning argues that its answers are responsive
to the interrogatories.

In reply, the LMI Claimants argue that the
costs and expenses listed by Dow Corning, al-
though related to the bankruptcy costs or the de-
fense of the breast implant claims, are not “directly
attributable” to such, as the Settlement Agreement
requires and should not be included. The LMI
Claimants further argue that Dow Corning has not
performed the analysis required by the Settlement
Agreement and requested as discovery.

Again, the LMI Claimants object to Dow Corn-
ing's responses because they dispute the costs listed
by Dow Corning as “directly attributable” to the
bankruptcy costs or defense of breast implant
claims required by the Settlement Agreement. The
LMI Claimants' argument goes to the merits of the
dispute. As to the analysis the LMI Claimants seek,
Interrogatory No. 11 does not request an analysis
but merely asks for Dow Corning's contention as to
the categories of costs listed by Dow Corning. Dow
Corning has answered Interrogatory No. 11.
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5. Interrogatory No. 12

The LMI Claimants assert that Dow Corning
must state whether each item listed on its chart con-
stitutes either an “allocated” or “generic” expense
attributable to Dow Corning breast implant claims,
as required by the Settlement Agreement, and why.
The LMI Claimants claim Dow Corning has com-
pletely failed to answer both aspects of this inter-
rogatory. Interrogatory No. 12 states,

Directing YOUR attention to DCC-04369-04372,
please state whether YOU contend that each item
listed therein constitutes an “Allocated Expense[
], Generic Expense[ ], [or] Liability Payment[ ]
attributable to Dow Corning Breast Implant
Claims” under Section VI.D of the SETTLE-
MENT. If YOU contend that an item is listed in
DCC-04369-04372 constitutes an “Allocated Ex-
pense[ ], Generic Expense[ ], [or] Liability Pay-
ment[ ] attributable to Dow Corning Breast Im-
plant Claims,” please explain whether it is an
“Allocated Expense [ ],” “Generic Expense[ ]” or
“Liability Payment[ ]” and why.

(Motion, Ex. K)

Dow Corning responds that the LMI Claimants
waited over six months to raise this issue. However,
at the LMI Claimants' request, Dow Corning in-
formed the LMI Claimants in an April 6, 2009 let-
ter that it hoped “to get this supplemental response
to you before the end of the month.” (Resp., Ex. 25)
On April 30, 2009, Dow Corning claims the LMI
Claimants filed the instant motion instead of wait-
ing until they received Dow Corning's supplemental
response. Dow Corning claims that it provided the
supplement to Interrogatory No. 12 on May 12,
2009. (Resp., Ex. 26) The response indicated Dow
Corning submitted revised spreadsheets:

*19 The spreadsheet that is Bates numbered
DCC-05233 to DCC-05243 provides descriptions
of services rendered by vendors with billings
over $1 million as listed on the chart “Dow Corn-
ing-Post-Filing, Pre-Emergence Non Case Specif-
ic-Defense Expenses and Indemnity Payment Re-
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port (Revised).” That spreadsheet also states Dow
Corning's contention with regard to whether and
why the services rendered by each vendor listed
thereon  constitute  “Allocated  Expenses,”
“Generic Expenses,” and/or “Liability Payments”
that are attributable to Dow Corning Breast Im-
plant Claims. All of the costs and expenses in-
cluded on the spreadsheet are “Generic Ex-
penses” or “Allocated Expenses” that are
“attributable to Dow Corning Breast Implant
Claims.” ...

(Resp., Exs. 26 and 12 (spreadsheet)).

The LMI Claimants reply that the May 12,
2009 response merely repeats the bald conclusion
that the costs are Generic Expenses under the Set-
tlement Agreement's definition. The LMI Claimants
argue that many of the expenses noted by Dow
Corning should not be included and that Dow Corn-
ing has not performed the analysis required by the
Settlement Agreement and requested in discovery.

The revised spreadsheets submitted by Dow
Corning responds to the LMI Claimants' Interrogat-
ory No. 12 request to state whether or not the noted
expenses  constitute  “Allocated  Expenses,”
“Generic Expenses,” and/or “Liability Payments.”
The LMI Claimants do not believe these expenses
fall under the terms of the Settlement Agreement.
Again, the LMI Claimants argue the merits whether
the costs are within the meaning of the terms of the
Settlement Agreement. Interrogatory No. 12 does
not ask Dow Corning to perform an analysis but
merely requests that Dow Corning expressly note
the category to which the costs should be attributed
to. Dow Corning has done so in its revised spread-
sheets.

For the reasons set forth above, the Court
denies the LMI Claimants' Motion to Compel Dow
Corning Corporation to Provide Discovery on Ex-
penses that it Seeks to Include in its Total Loss.

H. The LMI Claimants' Motion for Leave to File
Instanter Motion Regarding Common Interest
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Privilege and for Reconsideration and Clarifica-
tion of January 30, 2009 Order

The LMI Claimants' seek reconsideration and
clarification of the Court's January 30, 2009 Order
regarding the common interest privilege the Court
rejected. This motion was filed on March 26, 2009,
outside the ten-day period provided in Local Rule
7.1(g). The LMI Claimants argue that since the
Court's order was issued -circumstances have
changed because Dow Corning is using the Court's
Order to try to obtain further discovery, but has also
indicated it may be withholding documents on the
basis of the very common interest privilege the
Court rejected as to the LMI Claimants' documents.

FNI1. Effective March 1, 2010, a motion
for rehearing or reconsideration must be
filed within 14 days after entry of the judg-
ment or order. E.D. Mich. LR 7.1(h)(1).

The Local Rules of the Eastern District of
Michigan provide that any motion for reconsidera-
tion shall be served not later than ten (10) days
after entry of such order. E.D. Mich. LR 7.1(g)(1).
No response to the motion and no oral argument
thereon shall be allowed unless the Court, after fil-
ing of the motion, otherwise directs. E.D. Mich. LR
7.1(g)(2). The Local Rule further states:

*20 (3) Grounds. Generally, and without restrict-
ing the discretion of the Court, motions for re-
hearing or reconsideration which merely present
the same issues ruled upon by the Court, either
expressly or by reasonable implication, shall not
be granted. The movant shall not only demon-
strate a palpable defect by which the Court and
the parties have been misled but also show that a
different disposition of the case must result from
a correction thereof.

E.D. Mich. LR 7.1(g)(3).

The LMI Claimants' motion is untimely. Even
if the Court were to consider the motion, the Court
finds that the LMI Claimants merely present the
same issues, ruled upon by the Court in its January
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30, 2009 Order, either expressly or by reasonable
implication. The LMI Claimants have not demon-
strated a palpable defect by which the Court and the
parties were misled. The LMI Claimants also have
not shown that a different disposition of the case
would result from a correction of the Order. The
LMI Claimants' arguments in this motion are also
raised in the motions addressed in this Order. The
Court's rulings on those issues are set forth above.
As noted by the Court, the common interest priv-
ilege raised by Dow Corning as it relates to its
shareholders, Dow Chemical and Corning, is in a
different posture raised by the LMI Claimants as to
their reinsurers. The LMI Claimants' Motion for
Leave to File /nstanter Motion Regarding Common
Interest Privilege and for Reconsideration and Cla-
rification of January 30, 2009 Order is denied.

I. Dow Corning Revised Motion to Compel Doc-
uments regarding Settlement Negotiations and
Agreements.

The Court took this motion under advisement
pending the in camera production of the unredacted
documents to the Court. The Court has reviewed
the documents.

The LMI Claimants sought protection of cer-
tain documents based on the work-product doctrine.
As noted above, Rule 26(b)(3) protects documents
prepared in anticipation of litigation or for trial.
Fed.R.Civ.P. 26(b)(3). The two questions asked to
determine whether a document has been prepared in
anticipation of litigation are: 1) whether the docu-
ment was prepared “because of” a party's subjective
anticipation of litigation, as contrasted with ordin-
ary business purpose; and 2) whether that subject-
ive anticipation was objectively reasonable. Rox-
worthy, 475 F.3d at 594. The burden is on the party
claiming protection to show that anticipated litiga-
tion was the “driving force behind the preparation
of each requested document.” Id. at 595.

The documents submitted by the LMI
Claimants to the Court were documents from third-
party Peterson Consulting created in 1994-95. It is
clear the documents were created during the litiga-
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tion before the Wayne County Circuit Court and in
anticipation of the settlement between the parties in
that case. The documents are relevant to the issue
before the Court-the interpretation of the reim-
bursement provision under the Settlement Agree-
ment. Although the documents were work product
documents in anticipation of the litigation before
the Wayne County Circuit Court, the documents
were not prepared in anticipation of this litigation.
The driving force behind the preparation of the doc-
uments in 1994-95 was not the anticipation of this
litigation filed in 2004. The LMI Claimants must
produce the documents from Peterson Consulting
set forth in the privilege/work product log submit-
ted to the Court since those documents were not
prepared in anticipation of this litigation.

*21 The Court has reviewed the documents
submitted by the LMI Claimants which they claim
are subject to the attorney-client privilege. The cor-
respondences from and to the LMI Claimants' coun-
sel are clearly subject to the attorney-client priv-
ilege, even if these documents were exchanged or
inadvertently produced to Dow Corning during the
settlement negotiations in 1994-95 in the Wayne
County Circuit Court litigation. Unless the LMI
Claimants during the remaining discovery period
allege that their interpretation of the reimbursement
provision was based on then-counsel's interpreta-
tion of the provision, the Court will not order pro-
duction of these documents. A claim or defense
which places at issue the subject matter of a priv-
ileged communication in such a way that a party
holding the privilege will be forced to draw upon
the privileged material at trial in order to prevail. In
re Lott, 424 F.3d at 453-54. The LMI Claimants
cannot use “the content of the privileged commu-
nications that is used as a sword.” Ross, 423 F.3d at
604-05.

Dow Corning's Revised Motion to Compel Pro-
duction of All Documents Relating to the Settle-
ment Negotiations and the Settlement Agreement at
Issue is granted as to the documents designated as
work product by the LMI Claimants and denied as
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to the documents on the LMI Claimants' attorney-cli-
ent privilege log.

III. CONCLUSION
For the reasons set forth above,

IT IS ORDERED that Dow Corning's Motion
to Compel Compliance with the Court's October 3,
2008 and January 30, 2009 Order by Requiring
LMI Claimants to Produce Immediately Responsive
1999 Reinsurance Communications (# 29980) is
GRANTED.

IT IS FURTHER ORDERED that Dow Corn-
ing's Motion to Compel Compliance with the
Court's October 3, 2008 and January 30, 2009 Or-
ders Regarding Reinsurance-Related Information (#
29984) is GRANTED.

IT IS FURTHER ORDERED that Dow Corn-
ing's Motion to Compel LMI Claimants to Provide
Release-Adjustment Discovery (# 29985) is
GRANTED.

IT IS FURTHER ORDERED that the LMI
Claimant's Motion to Compel Production of Docu-
ments Over Which Dow Corning has Waived Attor-
ney-Client Privilege an/or Work Product Protection
(#29986) is DENIED.

IT IS FURTHER ORDERED that LMI
Claimant's Motion to Compel Production of Com-
munications and Documents Shared with Third
Parties (# 30004) is DENIED.

IT IS FURTHER ORDERED that LMI
Claimant's Motion to Compel Response to Interrog-
atory No. 15 Regarding Reimbursement Methodo-
logy (# 30013) is GRANTED but Dow Corning
need not supplement its answer until after discovery
is complete regarding the LMI Claimants' reim-
bursement methodology or during the expert dis-
covery stage.

IT IS FURTHER ORDERED that LMI
Claimant's Motion to Compel Dow Corning to
Provide Discovery on Expenses that it Seeks to In-
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clude in its Total Loss (# 30016) is DENIED. If the
LMI Claimants seek to review the underlying docu-
ments as offered by Dow Corning, the LMI
Claimants must so inform Dow Corning within 14
days from the entry of this Order.

*22 IT IS FURTHER ORDERED that the LMI
Clamant's Motion for Leave to File Instanter Mo-
tion Regarding Common Interest Privilege and for

Reconsideration and Clarification of January 30,
2009 Order (# 29995) is DENIED.

IT IS FURTHER ORDERED that Dow Corn-
ing's Revised Motion to Compel Documents regard-
ing Settlement Negotiations (# 29938) is GRAN-
TED IN PART and DENIED IN PART.

E.D.Mich.,2010.
In re Dow Corning Corp.
Slip Copy, 2010 WL 3927728 (E.D.Mich.)
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF MICHIGAN

UNITED STATES OF AMERICA and the
STATE OF MICHIGAN,

Plaintiffs,
Civil Action No.
BLUE CROSS BLUE SHIELD OF
MICHIGAN,

Defendant.
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2:10-cv-14155-DPH-MKM
Hon. Denise Page Hood
Mag. Judge Mona K. Majzoub

INDEX TO EXHIBITS TO BRIEF IN SUPPORT OF PLAINTIFES’ MOTION TO

COMPEL DEFENDANT TO ANSWER PLAINTIFES’ FIRST

INTERROGATORY
Description Exhibit No.
Transcript of Deposition of Kim Sorget (Aug. 6, 2010) 1
Plaintiffs’ First Interrogatory to Defendant Blue Cross Blue Shield of | 2
Michigan (Aug. 26, 2011)
Defendant Blue Cross Blue Shield of Michigan’s Objections and 3
Response to Plaintiffs’ First Interrogatory (Sept. 29, 2011)
Letter of November 10, 2011, from Ashley Cummings, Counsel for 4
Defendant, to Amy Fitzpatrick, Counsel for Plaintiff United States of
America
Defendant Blue Cross Blue Shield of Michigan’s First Interrogatories | 5
to Plaintiff the United States of America (July 21, 2011)
Unpublished Cases 6
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