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INTEREST OF THE UNITED STATES

The decision below implements an antitrust consent decree entered between

the United States and Defendant-Appellant Broadcast Music, Inc.  The United

States has an interest in the correct construction of the Decree.

ISSUE PRESENTED

Whether BMI is entitled to include an “option value” premium, an addition

to the price of a blanket license, in its price for an adjustable-fee blanket license.

STATEMENT OF FACTS

BMI and the American Society of Composers, Authors and Publishers

(“ASCAP”) are two of the dominant music performing rights organizations

(“PROs”).  They aggregate rights from copyright holders, license them on a non-

exclusive basis to music users, and distribute the royalties to their members. 

These and other functions provide some efficiencies, but also give the PROs

significant market power.  To cabin the exercise of their power, the government

brought antitrust suits against each of them.  The results were regulatory decrees

which, as pertinent here, were amended to allow the district court to prescribe

reasonable rates for the licenses.  Under the BMI rate court provision, Article

XIV(A), “[s]hould defendant not establish that the fee requested by it is a

reasonable one, then the Court shall determine a reasonable fee based upon all the
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evidence.”  United States v. Broadcast Music, Inc., 1966 Trade Cases (CCH)

¶ 71,941 (S.D.N.Y. 1966), as amended, 1996 Trade Cases (CCH) ¶ 71,378

(S.D.N.Y. 1994) (reproduced at JA A-15-16).

The primary form of license granted by BMI and ASCAP is a “blanket

license,” which gives the licensees the right to use as much of the music as they

want at any time.  In 1998, DMX’s predecessor, AEI Music Network, Inc. and

another “commercial music service” (“CMS”) provider, Muzak, asked for blanket

licenses priced with “carve-outs” for works directly licensed from the copyright

holders.  BMI claimed that the decree did not require it to grant such licenses, but

this Court found otherwise.  It held that a “carve out” or “adjustable-fee blanket

license” (“AFBL”) is a form of blanket license, albeit with an alternative rate

structure, and thus within the district court’s rate-setting authority.  United States

v. Broadcast Music, Inc., 275 F.3d 168 (2d Cir. 2001) (“Muzak/AEI”).  After

lengthy negotiations, however, Muzak settled with BMI in 2004 for a flat-fee

blanket license, and most CMS providers have followed suit.  DMX, which

merged with AEI, continued to pursue an AFBL, while securing direct licenses

from a number of copyright holders.  BMI and DMX were unable to agree on the

terms of an AFBL license, and in January 2008 BMI petitioned the district court to
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prescribe a rate.1

As found by the district court, BMI and DMX agreed that the fee should be

expressed as an annual per location rate.  Broadcast Music, Inc. v. DMX, Inc., 726

F. Supp. 2d 355 (S.D.N.Y. 2010); Slip op. 1.  They also agreed that the rate should

be computed from three components:  a “blanket fee” that DMX would pay if it

licensed all its music from BMI; a “floor fee” it would pay if it licensed all its

music directly; and a “direct license ratio,” the percentage reduction between the

blanket fee and the floor fee to account for music licensed directly.  They

disagreed on the value of each of those components.

The court accepted some arguments from both sides, but generally decided

in favor of DMX.  The test of reasonableness it applied was one of “fair market

value – the price that a willing buyer and a willing seller would agree to in an

arm’s length transaction.”  Slip op. 4 (quoting United States v. Broadcast Music,

Inc. (“Music Choice I”), 316 F.3d 189, 194 (2d Cir. 2003)).  Fair market value

cannot be measured directly, but requires finding a suitable benchmark that takes

into account the comparability of the circumstances and “the degree to which the

1 The United States filed a Memorandum on Consent Decree Construction
Issues opposing one element of BMI’s proposed rate, an “option value premium,”
which will be described below.  Broadcast Music, Inc. v. DMX, Inc., No. 08 Civ.
00216 (LLS) (S.D.N.Y. filed Apr. 13, 2010).
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assertedly analogous market under examination reflects an adequate degree of

competition to justify reliance on the agreements it has spawned.”  Slip op. 5

(quoting United States v. Broadcast Music, Inc. (“Music Choice II”), 426 F.3d 91,

95 (2d Cir. 2005)).

The court applied this test to the two very different proposals of the parties. 

BMI proposed an aggregate blanket fee of $36.36 per location, derived from its

agreements with Muzak and other CMS providers, plus a 15% “option value”

premium for the greater flexibility of the AFBL.  This produced a total per

location fee of $41.81 before adjustments for direct licenses.  Slip op. 6.  DMX, on

the other hand, separated the blanket fee into two components: a fee for the

performance rights themselves, and a fee to compensate BMI for the cost and

value of assembling its repertoire and its blanket coverage.  The first component is

the counterpart of its direct licenses, and the latter would be the floor fee.  Id.  Its

direct licensing was based on a value of a $25 pool for the music rights at each

location, whether the rights holders belonged to BMI, ASCAP, or another PRO,

and the $25 was apportioned among the individual rights holders by calculating

the amount of their music DMX used as a percentage of all the works it used.  For

purposes of calculating the music rights component of the proposed BMI blanket

fee, $10 was allocated to BMI, because 40% of the performances on DMX’s
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service use the music of BMI members.  The court found that adding a proposed

floor fee of 11.7% of the $10 music fee would produce a blanket fee of $11.32 per

location.  Id.

Under the decree, the rate court must find BMI’s proposal unreasonable

before it can prescribe a different rate, and it did so.  It found the Muzak-based fee

neither comparable nor competitive.  It was not a per location rate, but instead a

flat $30 million fee for a five-year license; the $36.36 figure was derived by

dividing the flat fee by the number of locations Muzak had when the contract was

negotiated.  The per location amount for Muzak could and did change over time;

indeed, the amount increased substantially as the number of locations it served

declined.  Moreover, the overall settlement with Muzak included BMI’s dropping

its claim for about $5 million in retroactive fees, and the amount of that claim was

likely folded into the prospective rates.  Slip op. 7-9.  BMI offered the other CMS

providers flat fees derived from the same average per location rate under Muzak’s

settlement, but it also reserved the right to seek retroactive fees from them, making

rate court litigation risky and leaving them without a realistic opportunity to

negotiate their future fees.  Slip op. 9-10.  Thus, under the applicable legal

standards, BMI’s form license agreements did not establish reliable benchmarks. 

Slip op. 10.
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On the other hand, the court found DMX’s 550 direct licenses, which it used

to program roughly 30% of its music, “sufficiently representative” to establish a

benchmark for the performance rights component of DMX’s proposal.  Slip op.

14-15.  It found “no credible evidence” that publishers refused direct licenses

because DMX undervalued their music, or that DMX engaged in “cream

skimming” as opposed to soliciting licenses from publishers whose works it used

the most.  Slip op. 15-16.  The court thought the other values BMI attributed to its

blanket licenses, such as insurance against inadvertent infringement, would be

compensated by the floor fee.  Slip op. 16.  And it rejected BMI’s argument that

any unrecouped portion of a $2.4 million advance that DMX paid Sony/ATV, one

of the four major publishers, should be added to the benchmark, accepting DMX’s

evidence that it was the “cost of entry into the market” rather than a royalty fee. 

Slip op. 13, 16-17.

The court then addressed the “floor fee,” which “represents the value to

DMX of the portion of the AFBL that is independent of the value of the music

performing rights,” and so does not vary with DMX’s direct licensing but includes

BMI’s overhead costs.  Slip op. 17.  It accepted BMI’s evidence that its overhead

costs were 17% of revenue.  Slip op. 17-18.  It found that BMI had established its

prospective incremental costs for the variable fee feature, which it allocated
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between routine costs (to be borne by DMX) and initial costs (to be shared by

DMX and any future AFBL licensees).  Slip op. 18-21.  The court rejected BMI’s

proposed addition of a 15% “option value” premium to the blanket license in light

of DMX’s expert testimony that, while the carve-out feature has value, in a

competitive market a seller cannot increase the price of an improved product

beyond the incremental costs associated with the improvement, which the court

had already allowed in connection with the floor fee.  Slip op. 22-23.  Adding

together all the various elements allowed and converting the figures to per location

rates, the court prescribed a floor fee of $8.66, and a blanket fee of $18.91.  Slip

op. 23-24.

The court also resolved various issues regarding the Direct License Ratio,

the primary one being whether it should be based on both off-premises (satellite

delivered, used by 35% of DMX’s locations) and on-premises (delivered by

internet or CD, 65%) delivery methods, or whether the proportion of off-premises

performances should be used as a proxy for both.  Slip op. 24-25.  BMI asserted

that the off-premises programs contained a higher proportion of directly-licensed

music than the on-premise programs, that it would be short-changed if only the

off-premises programs were used, and that the on-premises deliveries might

provide a more accurate method of identifying music that was actually played. 
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According to DMX, however, the differences were not large; it based the

payments to its direct licensees on its off-premises performances; and the lists of

works in its on-premises reports did not reflect how often they were programed to

play.  Overall, therefore, the court found the off-premises performance data to be

an “acceptable” proxy, and should be used to maintain consistency between the

measures used for compensating direct licensors and BMI.  Slip op. 28.

ARGUMENT

THE DISTRICT COURT PROPERLY REJECTED AN
ANTICOMPETITIVE “OPTION VALUE” ADDITION
TO THE PRICE OF AN ADJUSTABLE FEE BLANKET
LICENSE 

BMI contends that the district court erred, inter alia, in rejecting an “option

value” addition to the blanket rate.  The court’s decision, however, is fully

supported by the Consent Decree and the record in this case.

BMI’s central premise, that “the additional value created by the adjustable-

fee form of blanket license should be shared” between BMI and DMX, Pet. Br. 53,

is inconsistent with the reasonableness standard of the decree and the requirement

for “carve-out” pricing that this court endorsed in Muzak/AEI.  DMX’s direct

licensing program is an effort to secure competitive prices on the licenses it needs

to operate in the CMS market, and it already faces the substantial costs of securing
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and administering direct licenses, as well as the cost-based AFBL premium

adopted by the district court.  BMI’s insistence on an additional “sharing” of the

benefits of direct licensing is a transparent attempt to recapture some of the higher

profits it would lose to the extent the direct licenses displace its standard blanket

licenses — or better yet, from its perspective, stifle direct licensing.  Such an

“option value” is not part of a “reasonable rate” under the decree.

1. The Language and Context of the Decree Show That
It Was Intended to Promote Competition

Although the district court decided the issue as one of fact, BMI attempts to

raise the legal question of the interpretation of the underlying decree with its

assertion that “consent decrees are agreements between the parties,” and that

“BMI would never agree to forego any share in the value created by the blanket

license for its members.”  Pet. Br. 53.  The rules for construction of a consent

decree, however, are well established.  “[T]he ‘scope of a consent decree must be

discerned within its four corners, and not by reference to what might satisfy the

purposes of one of the parties to it’ or by what ‘might have been written had the

plaintiff established his factual claims and legal theories in litigation.’”2  To the

2 Firefighters Local Union No. 1784 v. Stotts, 467 U.S. 561, 574 (1984)
(quoting United States v. Armour & Co., 402 U.S. 673, 681-82 (1971)).  Accord
Muzak/AEI, 275 F.3d at 175.
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extent a decree might contain ambiguities, “reliance upon certain aids to

construction is proper, as with any other contract,” and “[s]uch aids include the

circumstances surrounding the formation of the consent order.”3  The antitrust

context of the rate court provision is one of the circumstances to consider.4

Here, there is no ambiguity.  BMI has unequivocally agreed to forgo rates

that reflect its market power, and to accept the district court’s prescription of a

“reasonable fee.”  Under this Court’s decisions, reasonableness is determined by

“fair market value – the price that a willing buyer and a willing seller would agree

to in an arm’s length transaction,” Music Choice I, 316 F.3d at 194, assuming a

transaction in a market with “an adequate degree of competition.”  Music Choice

II, 426 F.3d at 95.  Thus, the rate court is not simply to rubber stamp whatever rate

BMI secured from other licensees in the past without considering whether it was a

product of market power.  Showtime, 912 F.2d at 570.  Instead, “[f]undamental to

the concept of ‘reasonableness’ is a determination of what an applicant would pay

3 United States  v. ITT Continental Baking Co., 420 U.S. 223, 238 (1975).

4 Muzak/AEI, 275 F.3d at 175 (court may “consider the purpose of the
provision in the overall context of the judgment at the time the judgment was
entered”); ASCAP v. Showtime/The Movie Channel, Inc. (“Showtime”), 912 F.2d
563, 570 (2d Cir. 1990) (rate court may consider antitrust background of decree
and “need not conduct itself without regard to the context in which it was
created”).
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in a competitive market, taking into account the fact that ASCAP [or in this case,

BMI], as a monopolist, ‘exercise[s] disproportionate power over the market for

music rights.’”  United States v. ASCAP (“RealNetworks”), 627 F.3d 64, 76 (2d

Cir. 2010).

Even if the Court wishes to look at the circumstances surrounding adoption

of the rate court provision,  these definitions of reasonableness under the Decree

are entirely consistent with them.  BMI itself proposed the provision as an addition

to the pre-existing Decree, and as justification it described at length the costs of

constant litigation under the status quo and the revenue lost if it did withhold

licenses in the course of negotiations.  Mem. in Supp. 12-22.5  To rid itself of these

burdens it was willing to “give up to the Court its power to set its own prices,” id.

at 26, and urged that this was in the public interest as defined by the antitrust laws

because “the modifications sought are procompetitive” and would serve the “key

purpose of the Consent Decree – limiting any alleged market power BMI may

have . . . .”  Id. at 29-30.  The United States, in supporting BMI’s Motion, added

that it did not intend that “judicial rate setting should become a substitute for

competitive rate setting,” pointing to such “competitive alternatives” as direct

5 Memorandum of Defendant Broadcast Music, Inc. in Support of Motion to
Modify Consent Decree, United States v. Broadcast Music, Inc., No. 64 Civ. 3787
(S.D.N.Y. filed June 27, 1994) (Attached as Addendum A to this Brief).
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licensing.  Mem. in Resp. 10-11.6

In light of this procompetitive intent, this Court has made clear that the

standard of reasonableness applies to licenses with “carve-out” fee structures in

light of the “direct licenses (required to be permitted by Section IV(A)),” 

Muzak/AEI, 295 F.3d at 176-77.  See 1996 Trade Cases at 83,325; JA A-11 (text

of Section IV(A)).  That provision establishes the basis for competition in

licensing between its members and BMI, competition that could be frustrated not

only by BMI’s point blank refusal to allow a “carve-out” from its blanket license

fees, but by its insistence on pricing an AFBL at rates significantly higher than the

rates for a standard blanket license.  BMI’s demand for such rates, therefore,

disregards the plain language, intent, and consistent interpretation of the decree to

which it agreed.

2. The Record Supports the District Court’s Decision

BMI, relying on the testimony of its economic expert, Dr. Bruce Owen,

argues that under a willing buyer/willing seller test, the AFBL should be priced

15% higher than a standard blanket license to reflect the value of its greater

6 Memorandum of the United States in Response to Motion of Broadcast
Music, Inc. to Modify the 1966 Final Judgment Entered in This Matter, United
States v. Broadcast Music, Inc., S.D.N.Y.  Docket No. 64 Civ. 3787 (filed June 20,
1994) (Attached as Addendum B to this Brief).
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flexibility.  Appellant Br. 50-55.  The district court, relying on the testimony of

DMX’s expert witness, Dr. Adam Jaffe, found that in a competitive market BMI

would be able to demand no more than its incremental costs of administering the

AFBL, and refused to award more.  Slip op. 22-23.  In BMI’s view, the court’s

acceptance of Jaffe’s testimony and its rejection of Owen’s is clear error and

unreasonable.  BMI is wrong.

Dr. Owen dismissed the idea of using a hypothetical “perfectly competitive”

market to set reasonable BMI rates as impractical and futile.  JA A-414-15. 

Instead, he considers fixed-fee blanket licenses the economic ideal because they

are efficient and price the marginal use of a song at its marginal cost, i.e., zero.  Id. 

An AFBL, on the other hand, is not efficient, because every time DMX uses a

BMI-licensed song, it incurs the cost of losing a credit that it would otherwise

receive for direct licensing.  JA A-415.  His conclusion was quite explicit —

AFBLs should be priced higher than blanket license to discourage their use, and

the “option value” premium was the mechanism for doing so.  JA A-415-16. 

Thus, he does not see DMX’s opportunity for cost savings as an economic benefit,

but rather as a reason for BMI to impose a charge in addition to its incremental

costs, JA A-417, A-419, A-432, because a “willing buyer” would value the

opportunity for savings.  JA A-411.
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Dr. Jaffe, on the other hand, started by “attempting to identify fees that

correspond to what would occur in a competitive market to the extent that there

might be a competitive market for music performance royalties,” JA A-576, not

necessarily a “perfectly competitive” market, but at least a “workably competitive”

one.  JA A-594.  He noted that application of the “fair market value” and “willing

buyer/willing seller” concepts needs to take account of the degree of competition

in the market from which the values are drawn, since markets can span the

spectrum from perfectly competitive to monopolistic.  Competitive market

transactions should be used rather than those influenced by market power.  JA A-

608.  Thus, while the AFBL is more valuable to DMX, in a competitive market

BMI could not recover more than its incremental costs of supplying the improved

product.  JA A-585, A-607.  The district court relied on Dr. Jaffe’s testimony in

rejecting BMI’s proposed “option value” premium and limiting it to recovery of its

additional costs.  Slip op. 22.

In light of the legal standards established by this Court, the district court’s

finding is entirely reasonable.  A buyer may often be willing to pay a price in an

imperfectly competitive market that the seller could not demand if it faced

competition.  Dr. Owen analogized the premium to the price difference between a

prix fixe and an a la carte dinner, JA A-417, but BMI does not pursue that point
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here, and it does not work.  In a competitive market, discounts for buying a

package of goods are used to encourage the customer to buy more from the seller. 

A restaurant, to use Dr. Owen’s example, will use a prix fixe menu to increase

sales and, so long as the additional revenues more than offset costs, increase

profits, while maintaining relatively higher a la carte prices.  In that respect,

BMI’s higher price for the AFBL resembles the premium for an a la carte meal —

but there is an important difference.  Most restaurants will offer both prix fixe and

a la carte menus in the ordinary course of business.  BMI, on the other hand, has

made clear its distaste for the AFBL, and if given the right to charge an “option

value” premium, there is a real risk that it would seek to use that right not to

increase sales, but as a pretext for charging a sufficiently onerous premium to

ensure that AFBL’s are not commercially viable.  Thus, BMI could achieve

through its use of an “option value premium” that which it could not achieve in the

Muzak/AEI litigation — the elimination of a viable AFBL and, with it, competition

from direct licensing as envisioned by this court.  That would not be a reasonable

price under the Decree.7

7 Viewed from a different perspective, BMI complains that if the district
court were not convinced by BMI evidence supporting a 15% premium, it should
have determined an alternative reasonable amount “in light of ‘all the evidence.’” 
Pet. Br. 55.  BMI, however, points to no evidence in the record to show how large
a premium, if any, a competitive market would support.  Certainly, given the
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On appeal, BMI presses the analogy to the price of a call option in a

competitive market, Pet. Br. 51-52, but the analogy is inapt and has no record

support.  An option to buy confers a right to buy an asset at a specified strike

price.  If the option is exercised when the value of the asset exceeds the strike

price, the option seller will take a loss, sometimes a substantial one. The price of

the option reflects this risk to the seller.  BMI has introduced no evidence that it

faces a similar risk here, and that is not the basis for its claim.  The district court

has already directed compensation for all the incremental costs BMI has identified

for administering the AFBL, and the additional premium it seeks here is based

solely on the theory of benefit to DMX.  JA A-418-19.  BMI’s argument relies on

what it could demand through the exercise of market power, and substantial

evidence supports the district court’s rejection of it.

thousands of dollars at stake, DMX would search hard for an alternative source if
it were not a captive customer.  Thus, faced with an all-or-nothing choice, the
court could reasonably choose nothing.
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CONCLUSION

The district court’s finding that BMI is not entitled to an option value

premium for an AFBL should be affirmed.

Respectfully submitted.

Christine A. Varney
  Assistant Attorney General
  

Robert B. Nicholson

              /s/                    
Robert J. Wiggers
  Attorneys
  U.S. Department of Justice
  Antitrust Division
  950 Pennsylvania Ave., N.W.
  Washington, D.C.  20530
  (202) 514-2460

April 11, 2011
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ADDENDUM A

MEMORANDUM OF DEFENDANT BROADCAST MUSIC, INC.
IN SUPPORT OF MOTION TO MODIFY CONSENT DECREE

Filed June 27, 1994





















































































ADDENDUM B

MEMORANDUM OF THE UNITED STATES 
IN RESPONSE TO MOTION OF BROADCAST MUSIC, INC.

TO MODIFY THE 1966 FINAL JUDGMENT IN THIS MATTER

Filed June 20, 1994
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