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UNI TED STATES MEMORANDUM | N SUPPORT OF
| TS MOTI ON FOR AN ORDER AUTHORI ZI NG THE
TRUSTEE TO SELL THE " SUBJECT SOFTWARE PRODUCTS"

The United States noves for an Order authorizing the Trustee
to sell the "Subject Software Products” ("Products”) in order to
elimnate the anticonpetitive effects of the acquisition by
Conput er Associates International, Inc. ("CA") of Legent
Corporation ("Legent"). The Trustee appointed by the Court was
unable to license the Products pursuant to the terns of the Final
Judgnment. The United States now believes that entry of an Order
directing the Trustee to sell the Products, a renedy expressly
contenpl ated by the Final Judgnent and acknow edged by CAin a
separate letter, is the appropriate and necessary renedy to
fulfill the purpose of the Trust "to create a viable, ongoing
busi ness whi ch can conpete effectively in the selling of the

Subj ect Software Products.” Final Judgnent 8§ IV(CO)(2).



| . PROCEDURAL HI STORY

This action began on July 28, 1995, when the United States
filed this antitrust action under Section 7 of the O ayton Act,
15 U.S.C. 18, to block CA's proposed acquisition of Legent.' CA
and Legent were, respectively, the |largest and second-| argest
i ndependent vendors of system software for | BM and | BM conpati bl e
mai nframe conputers. CA and Legent conpeted agai nst each ot her
for sales of systemsoftware that operates with IBMs VSE
operating system The Conplaint alleged that the acquisition
woul d elimnate significant conpetition in five VSE system
software markets: (1) VSE tape nmanagenent software; (2) VSE disk
managenent software; (3) VSE security software; (4) VSE job
schedul i ng software; and (5) VSE automated operations software.
The Conpl aint all eged that the proposed acquisition would
substantially | essen conpetition and raise prices in the five VSE
system sof tware markets.

Si mul t aneously with filing the Conplaint, the United States
filed a proposed Final Judgnment and a Stipul ation signed by the
parties consenting to the entry of the Final Judgnent after
conpliance with the procedures of the Antitrust Procedures and
Penalties Act, 15 U. S.C. 8§ 16(b)-(h). The Court, on March 13,
1996, determ ned that the proposed Final Judgnent was in the

public interest and entered the Judgnent.

! Section 7 of the dayton Act prohibits any acquisition

whose effect "may be substantially to | essen conpetition.” 15
US C § 18.



The essence of the Final Judgnent is "pronpt and certain
renmedi al action to ensure that ... conpetition is not
substantially | essened” in the five VSE system software narkets.
Final Judgnment, Third Recital at 1. (The products sold by Legent
in these five markets are collectively referred to in the Final
Judgnent as the "Subject Software Products.”) The Final Judgnment
speci fied a sequence of procedures to require CAto |license the
Products to a person determined by the United States to be a
vi abl e and effective conpetitor.

Initially, the Final Judgnment provided CA a period in which
to attenpt to license the Products with the assistance of an
i nvest ment banker of its choosing, the Updata G oup ("Updata").
CA and Updata negotiated |licenses with two bidders, but after
careful evaluation, the United States exercised its discretion
and rejected both firnms after determ ning that neither satisfied
the Final Judgnment’s requirenent that the |licensee possess the
"managerial, operational, technical and financial capability to
conpete effectively” in the selling of the Products to customners.
Fi nal Judgnent, 8 IV(A)(8). CA began negotiations with a third
bi dder, who would have, in the view of the United States,
satisfied the conpetitive viability standard, but was unabl e or
unwi |l ling to conplete negotiations for a |license.

The Fi nal Judgment next required the appointnment of a
Trustee to license the Products. On April 3, 1996, the Court
appointed Mrrison & Foerster LLP as Trustee. The Trustee

recei ved two bona fide bids to license the Products. The United



States carefully evaluated the firns and their bids and
determ ned that neither bidder possessed the necessary

capabilities to conpete effectively in selling the Products.

1. THE REPORT AND RECOMVMVENDATI ON OF THE TRUSTEE

Unable to license the Products, the Trustee, pursuant to
Section IV(C) (6) of the Final Judgnent, filed a report with the
Court on Septenber 13, 1996, explaining the Trustee’'s efforts to
license the Products and the reasons the required |license could
not be acconplished. Wile we will not here sunmmarize the
entirety of the report, three points made by the Trustee shoul d
be underscored.

First, the Trustee concluded that, for a nunmber of reasons,
t he "non-excl usive nature of the licensing provisions," which
woul d result in a licensee conpeting against CAwith CA's
product, proved "a significant obstacle to achieving the results”
contenpl ated by the Final Judgnment. Trustee’s Report of Auction
Resul ts and Recomendation to the Court, at 6 ("Trustee’s
Report"). Indeed, the Trustee concluded that "[a]s a probable
result of this structure, potential acquirors likely found the
prospects of conpeting with CA insufficiently attractive.” Id.
at 7.

Second, the Trustee "has not made an independent
determ nation as to the viability of any bid or the acceptability
of any bidder." 1d. at 6. CA's statenent that the Trustee has

found one of the bidders to be a qualified |icensee, made in CA' s



two-page letter to the Trustee dated Septenber 12, 1996
(Trustee’s Report, Exhibit B) (CA also sent a one-page letter to
the Trustee on that date), is unfounded and incorrect.

Finally, the Trustee noted that "several software conpanies,
believe that it would be highly difficult, if not inpossible, to
conpet e agai nst CA as a non-exclusive |licensee of the Products
and that outright ownership of the Products would be preferable.”
Id. at 7. In addition, the Trustee’s Contact Log (Trustee’'s
Report, Exhibit C) indicates that a nunmber of firns expressed

interest in purchasing the Products, but not in licensing them

I11. DI SCUSSI ON

A SALE OF THE PRODUCTS | S NECESSARY
TO ACH EVE THE PURPOSE OF THE TRUST.

The United States’ objective in settling this case is
enbodied in the Final Judgnment’s express purpose of the Trust:
"to create a viable, ongoing business which can conpete
effectively in the selling of the Subject Software Products.”

Fi nal Judgnent 8 1V(C)(2). At the tine the settlenment was
negoti ated, CA urged the United States to try a non-excl usive
Iicensure renedy as opposed to the nore traditional divestiture
remedy. Despite CA s assurances, contained in the Final
Judgment’s Fourth Recital that a license could be successfully
negotiated, the United States, while willing to try this novel
remedy, was concerned that this novel approach m ght not prove
effective. Because of this concern, the United States insisted

upon and obtained the inclusion of a provision in the Final



Judgnent that would allow conplete divestiture of the Products in
the event the Trustee was unable to secure an acceptable
| i censee.

The Final Judgnent directs the Court to "enter such orders
as it deens appropriate in order to carry out the purpose of the
Trust which shall, if necessary, include disposing of any or al
assets of the Subject Software Product businesses, including
Custoner contracts and/or software assets, to such buyers as the
Court deens appropriate . . .." Final Judgrment § IV(C)(6).
Beyond this, the United States required CA, as a condition of
settlenent, to provide a letter expressly acknow edgi ng t hat
Section IV(C)(6) contenplated the sale of the Products if
necessary to achi eve the purpose of the Trust. 1In a July 26,
1995, letter to the Assistant Attorney General, CA' s President
and Chief Operating Oficer, Sanjay Kumar, acknow edged that "the
Decree permts the Court sufficient discretion, if the Court so
desires, to dispose of the five VSE software products in question
in the event that a suitable licensee or |icensees are not
found.” Conpetitive Inpact Statenent, Exhibit 1. CA s President
further acknow edged "that such disposition ordered by the Court
could include the divestiture of one or nore of these five
software products.” 1d. The United States considered the
July 26, 1995, letter so inportant as to be "determ native" in

formulating the relief sought by the Final Judgnment, and thus



di sclosed the letter to the public as a "determ native docunent"”
pursuant to Section 16(b) of the Antitrust Penalties and
Procedures Act. Conpetitive Inpact Statenment at 13-14.

At this point, conplete divestiture of the Products is
necessary to achi eve the purpose of the Trust. The fact that the
Trustee was unable to license the Products to a qualified bidder
denonstrates that licensing the Products is not now an effective
remedy to the conpetitive harm posed by CA s acquisition of
Legent. The Trustee concluded that the non-exclusive nature of a
license to market mature products proved to be an obstacl e,
particularly as the passage of tine has allowed CA to solidify
its relationship with the forner Legent custoners thereby further
eroding the value of a license. The market’s unenthusiastic
response to the licensing option over the past year denonstrates
that any licensure renedy will likely fail to attract acceptable
bi dders and only serve further to frustrate the Final Judgnent’s
objective to bring about "pronpt and certain renedial action.”

Fi nal Judgnent, Third Recital at 1. |I|ndeed, CA acknow edged in
its two-page, Septenber 12, 1996, letter that the licensing
provi sions are unworkable. Trustee's Report, Exhibit B.

The United States believes it is likely that a sale of the
Products will attract bids fromfirns able to conpete effectively
and fulfill the purpose of the Final Judgnent. The Trustee's
Report indicates that a nunber of software firnms were not
interested in a license, but were interested in purchasing the

Products. The United States believes that there are anong these



and ot her potential bidders a nunber of firnms that would be
vi abl e conpetitors and thus be acceptable to the United States.
Compl ete divestiture is the typical renedy in Section 7
consent decrees. Here, the United States agreed, at CA s urging,
to test what was in this context the novel renedy of a non-
exclusive license. The United States’ willingness to test this
alternative renedy was conditioned on our right to seek conplete
divestiture in the event a license could not be acconplished.
The inportance to the United States of the divestiture
alternative is clear fromthe ternms of the Final Judgnent and
CA's July 26, 1995, letter from CA s President Kumar. | ndeed,
CA's claim in its one-page letter dated Septenber 12, 1996
(Trustee’s Report, Exhibit B), that a sale of the Products was
not what CA bargai ned for and would be unfair to CA ignores the
pl ai n | anguage of the Final Judgnent and the Kumar |etter and is,
at the very | east, disingenuous. The attenpted |icensing renedy
has failed. The Court should now order the Trustee to sell the
Product s.
B. CA' S RECOMMENDATI ON TO LI CENSE THE PRODUCTS

TO A NON-VI ABLE FI RM WOULD DEFEAT THE PURPCSE
OF THE TRUST AND HARM THE PUBLI C | NTEREST.

CA recommends, as one of two alternatives proffered, that
the Court should direct the Trustee to license the Products to a
bi dder whom the United States has previously determ ned does not
possess the necessary capabilities to conpete effectively.
Because the United States understands why it would be in CA's
business interest to license the Products to an ineffective
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conpetitor, the Final Judgnent (to which CA agreed) gave the
United States sole discretion to judge the viability of a
licensee in order to protect the public interest.

Section IV(C)(2) provides, in pertinent part, that "[t]he
trustee shall have the power and authority to execute a |icense
or licenses to a person(s) acceptable to the Plaintiff
subj ect to the provisions of sections IV.A and |V.B of [the]
Final Judgnent." Section IV(B)(2) provides that the |icensing of
the Products shall be "acconplished in such a way as to satisfy
Plaintiff, in its sole discretion, that each Subject Software
Product can and will be used by the licensee(s) as part of a
vi abl e, ongoi ng business involving the sale or |license of the
Subj ect Software Products to custoners, including a denonstration
to Plaintiff's satisfaction that (i) the license is for the
pur pose of conpeting effectively in the selling of the Subject
Sof tware Products to custoners; [and] (ii) the |licensee has the
managerial, operational, technical and financial capacity to
conpete effectively in the selling of the Subject Software
Product s" (enphasis supplied).

In the exercise of its discretion, after carefully
considering the two bidders, one of which it had rejected
earlier, the United States determ ned that neither bidder
identified by the Trustee satisfied the Final Judgnent's
conpetitive viability standard. The United States' determ nation
with respect to the previously-rejected bidder was based on

numer ous factors and was supported by an expert industry



consul tant’s conclusion that the firmcould not reasonably have
been expected to "conpete effectively in the selling of the
Subj ect Software Products to custoners.” Statenent of the United
States in Support of its Mdtion for Appointnent of Broadview
Associ ates as Trustee, Exhibit 7 at Y 4 (Anderson Decl aration).
The renewed and revised bid submtted to the Trustee failed to
resolve the United States' initial concerns and the United States
again found that the firmfailed to satisfy the viability
standard. The second firmalso | acks the necessary capabilities
to conmpete effectively.?

The United States, in the good faith exercise of its
di scretion, determ ned that neither bidder has the manageri al,
operational, technical, or financial capability to conpete
effectively against CA. Odering the Trustee to |license the
Products to either firmwould abrogate the terns of the Final
Judgnent and deny consuners the benefits of effective

conpetition.

2 Gven that the Final Judgnent grants to the United States
sol e discretion to approve a licensee, the United States believes
it is unnecessary and inappropriate to provide details here as to
the basis for its conclusions as to the conpetitive viability of
the two firms. Should the Court conclude that such information
woul d be hel pful, the United States suggests that the information
be provi ded under seal
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C CA' S RECOMVENDATI ON TO TERM NATE
THE FI NAL JUDGVENT WOULD HARM CONSUMERS

CA's second alternative recommendation, that the Final
Judgnent be term nated a nere six nonths after this Court found
that entry of the Judgnent was in the public interest, is
ridiculous and warrants little discussion.

The United States woul d, of course, vigorously oppose a
notion to termnate. Under such circunstances, CA would bear the
burden to prove that the purpose of the Final Judgnment has been,
or cannot be, fully achieved such that it is inequitable to
continue the Judgnent. Rufo v. Inmates of the Suffol k County
Jail, 502 U S. 367 (1992); United States v. United Shoe Machi nery
Corp., 391 U S. 244 (1968); United States v. Wstern Elec. Co.,
900 F.2d 283 (D.C.Cir.), cert. denied sub nom MI Comunications
Corp. v. United States, 498 U.S. 911 (1990). CA cannot possibly
satisfy its burden on such a notion.

CA apparently confuses its own purposes with the purpose of
the Final Judgment. The purpose of the Final Judgnent is to
ensure that CA's acquisition of Legent does not substantially
| essen conpetition in any of the five VSE product markets. Final
Judgnent, Third Recital at 1. To effectuate this broad purpose,

t he Final Judgnent sought to find a |licensee for the Products
that was capabl e of conpeting effectively against CA. Failing to
obtain such a license, the Final Judgnent expressly authorizes
the Court to order the Trustee to sell the Products. Having

fail ed under the ternms of the Final Judgnent to establish a
conpetitively-viable licensee, it is obvious that the purpose of
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the Final Judgnment has not been achieved. It is equally obvious
that it cannot reasonably be argued that the purpose of the Final
Judgnent cannot be achi eved given that sale of the Products has
not yet been attenpted. |If the Court orders the Trustee to sel
the Products, the purpose of the Final Judgnent may yet be

achi eved.

' V.  CONCLUSI ON
The United States requests that the Court continue the
appoi ntment of Morrison & Forester as Trustee for a period of 60
days during which time the Trustee is directed and authorized to
sell the Products, subject to the provisions of Section IV of the

Fi nal Judgment.
Dat ed: Septenber 17, 1996

Respectful 'y subm tted,

N. Scott Sacks
James J. Tierney

Att or neys

United States Departnent of Justice
Antitrust D vision

600 E Street, N W

Sui te 9500

Washi ngton, D.C. 20530

(202) 307-6132
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