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UNITED STATES OF AMERICA,

GARY D. COOLEY,

Plaintiff

V.

Defendant.

UNITED STATES DISTRICT COURT
SCUTHERN HiSTRICT OF OHIO
WESTERN DIVISION

Criminal No.

Filed:

Violation: 15 U.5.C. § 1

RN D S P NP NG N s

PLEA AGREEMENT

The United States of America «n i Gary D. Cooley (“defendant”) hereby enter

into the following Plea Agreement pursaant to Rule 11{c)(1)(B) of the Federal Rules

i Criminal Procedure (‘Fed. R. Crim ')

1.

RIGHTS OF DEFENDANT

The defendant understard- his nghis:

(a)
(b)
(c)
(@)

to be represented v oan attorney;

to be charged by Indictmaent;

to plead not guilty o any cviminal charge brought against him:
to have a trial by 1iu v, at which he would be presumed not
guilty of the charge 2ind the United States would have to prove

every essential element of the charged offense beyond a

reasonable doubt for him to be found guilty:
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(e) to confront and cro- -examine witnesses against him and to
subpoena witnessc: 1: his defense at trials
(0 not to be compelled o merimimate himself:

(&) to appeal his convition, if he 1s found guilty; and

(h) to appeal the impesition of sentence against him.
AGREEMENT TO PLEAD GUILTY
AND WAIVE CERTAIN RIGHTS
2. The defendant knowingly o nd voluntarily waives the rights set ouf in

Paragraph 1(b)-(h) above. The defendanr also knowingly and voluntarily waives the
right to file any appeal, any collateral s:tack, or any other writ or motion. including
but not mited to an appeal under 15 7 S.C. § 3742 or a motion under 28 U.S.C. §
2241 or 2255, that challenges the senteice imposed by the Court if that sentence is
consistent with the guideline calculations described in Paragraph 8 of this Plea
Agreement. This agreement does not alicet the vights or obligations of the United
States as set forth in 18 U.S.C. § 374240 Nothing in this paragraph, however,
shall act as a bar to the defendant perie-ting any legal remedies he may otherwise
have on appeal or collateral attack respecting claims of ineffective assistance of
counsel or prosecutorial misconduct. Puysuant to Fed. R. Crim. P. 7(b), the
defendant will watve Indictment and plead guilty at arraignment to a one-count
Information to he filed in the United Sies District Court for the Southern District

ol Ohio. The Information will charge 11 defendant with participating in a

conspiracy to suppress and eliminate competition by agreeing with other packaged
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1ee manufacturers to alloeate customer i southeastern Michigan and the Detroit,
Michigan metropolitan area, beginnin:e o least as carly as June 1, 2006 and
continwung until at least July 17, 2007 1 vinlation of the Sherman Antitrust Act,
10 U.S.C. 8§81,

3. The defendant, pursuant 1o the terms of this Plea Agreement, will

plead guilty to the criminal charge described 1in Paragraph 2 above and will make a
factual admission of guilt to the Court 111 accordance with Fed. R. Crim. P. 11, as set
frivth in Paragraph 4 below. The United Stares agrees that at the arraignment, it

will stipulate to the releasc of the defendent on his personal recognizance, pursuant

to 18 U.S.C. § 3142, pending the senten ing hearing 1a this case.

FACTUAL BASIS FOR GFFENSE CHARGED

4. Had this case gone to tri:!, the United States would have presented
cvidence sufficient to prove the followin facts:

()  For purposes of th:= Piea Agrecment, the “relevant period” is
that period beginnin. ut least as early as June 1, 2006, and
continuing until a1 least July 17, 2007, During the relevant
period, the defend:ant was Vice President, Sales and Marketing
of Arctic Glacier Iisicrnational Ince. (Aretic Glacier), a
corporation organized and existing under the laws of the state of
Delaware, which doc s buziness i multiple states, and with its

principal place of bacmess in St. Paul, Minnesota. During the

velevant period, Aretic Glacier was a producer of packaged ice n
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multiple states and vas engaged in the sale of packaged 1ce.
Packaged 1ce 15 maricted us o high-grade ice for human
consumption and - -old in varying sizes, blocks, hig bags and
small bags.

(b) During the relevant period, the defendant resided 1m, and
maintained a hom: ofiice in, Cincinnati, Ohio, which 1s located
i the Southern Di-toict of Ohio.

(c) During the relevarn: poriod, the defendant participated in a
conspiracy to allocit- cusromers of packaged ice sold 1n
southeastern Mick:van and the Detroit, Michigan metropolitan
area. In fartherar o of the conspiratorial activity, the defendant

engaged 1n discussioas with representatives of other packaged

1ce producers. Durivy these discussions, agreements were
reached to allocate ¢iwtomers of packaged ice to be sold
southeastern Mick ¢ iy and the Detroit, Michigan metropolitan
area.

) During the relevan: perind, Arctic Glacier’s sales of packaged ice
affecting customer= totaled over ten million dollars.

(c) During the relevan: period. packaged ice sold by one or more of
the conspirator firns: . and equipment and supplies necessary to
the production and diztribution of packaged ice, as well as

payments for packaged ice, traveled in interstate commerce.

3
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The business activities of the defendant’s employer and its
co-conspirators in coanection with the production and sale of
packaged ice affected by this conspiracy were within the flow of,
and substantially aficcted, mterstate trade and commerce.

€y Acts in l"lll’t'}'lel;:lr’}€:<,* i this conspiracy were carned out within
the Southern District of Ohio, Western Diviston. At least one of
the conspiratorial di-cnzsions described above took place in
Cincinnata, Ohio. wbich s Jocated within the Southern District
of Ohio.

POSSIBLE MAXIMUM SENTENCE

D. The defendant understar.d. that the statutory maximum penalty
which may be imposed against him upoi: conviction for a violation of Section One of
the Sherman Antitrust Act 1s!

(a) a term of imprisonm: nit for ten (10) years (15 U.S.C. § 1);

(b)  afine in an amouni ~qual tu the greatest of (1) $1 muillion, (2)
twice the gross pecuniary gmn the conspirators derived from the
crime, or (2) twien the gross pecuniary loss caused to the vietims
of the erime by the conspirators (15 U.S.C. § 1118 U.S.C. §
3571(0) and (d)): and

(c) a term of superviscd release of three (3) years following any

term of imprisommert. 1 the defendant violates any condition of

supervised release, the defendant could be vequired to serve up
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to two (2) years in viisorn (183 U.S.C. § 3559(a)(3); 18 U.S.C. §
3583(b)(2) and ()2} und United States Sentencing Guidelines
("U.S.5.G." “Sentencing Guidelines,” or “Guidelines”
§AD1.2(a)(2)).

6. In addition. the defendarns understands that:

(a) pursuant to U.S.S ¢ 5K L or 18 U.S.C. § 3663(a)(3) or
3583(d), the Court niav order him to pay restitution to the
victims of the offense’ and

(b)  pursuant to 18 U.& €. § 3013G(2)(A). the Court is requived to
order the defendant 1o pay a $100.00 special assessment upon
conviction for the choirged erime.

SENTENCING GUIDELINES

7. The defendant understand- that the Sentencing Guidelines are
advisory, not mandatory, but that the {ourt must consider the Guidelines in effect
on the day of sentencing, along with the other factors set forth in 18 U.S.C. §
3553(a), in determining and imposing sentence. The defendant understands that
the Guidelines determinations will he miade by the Court by a preponderance of the
evidence standard. The defendant undcsstands that although the Court 1s not
ultimately bound to imposge a sentence viithin the applicable Guidelines range, its
sentence must be reasonable based upor: consideration of all relevant sentencing

factors set forth i 18 U.S.C. § 3553(a;. Pursuant to U.S.S.G. §1B1.8, the United

States agrees that sell-incriminating miormation that the defendant provides to the
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United States pursuant to this Plea Acicoment will not be used Lo increase the
volume of affected commerce attributatye to the defendant or in determiming the
defendant’s applicable Guidelines ranuc except to the extent provided in U.S.S.G.
§1B1.8(h).
8. Pursuant to U.S.S.G. § 613 1 the United States and the defendant
enter into the following stipulations:
(a) The base offense lev ] for the offense to which the defendant is
pleading guilty, us ©-tablished by U.S.S.G. § 2R1.1(a). is 12.
(b) The volume of commerce attributable to the defendant within the
meaning of U.S.S.03 § 2R1 1(1)(2) is more than $10,000,000, but
less than $40,000,%:00). which increases the offense level by 4.
(¢) For purposes of U852 G § 31.1, a 3-level reduction of the offense
level for defendant’s neceptrance of responsibility 1s appropriate,
However, should the United States obtain or receive additional
evidence or information prior 1o sentencing that, in its sole
discretion, it determines to be credible and materially in conflict
with this stipulation then the United States shall no longer be
bound by this stipulation.
(d  Based on the foregoing. defendant's adjusted offense level for the

offense to which he 1~ pleading guilty is 13. The Guidelines

incarceration range o1 offense level 13 is 12 to 18 months
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mnprisonment. The defendant’s appropriate Guidehnes fine range
is governed by § 21¢: t{eH 1)

SENTENCING AGREEMENT

9. The defendant understand- rhit the sentence to be imposed on him 1s
within the sole discretion of the sentencing judge. The United States cannot and does
ot make any promises or representaticn- a= (o what sentence he will recerve, and 1s
free to recommend any specific sentenec to the Court. However, the United States
will inform the Probation Office and the Court of (a) this Agreement; (b) the nature
and extent of the defendant’s activities with respect to this case and all other
activities of the defendant which the i 71ited States deems relevant to sentencing; and
(¢) the nature and extent of the defendant's cooperation with the United States. In so
doing, the United States may use any r-iormation it deems relevant, including
mformation provided by the defendani Loth prior and subsequent to the signing of
this Agreement. The United States roscrves the right to make any statement to the
Court or the Probation Office concern:ng 1he nature of the eriminal violation charged
in the Information, the participation of : he defendant therein, and any cother facts or
circumstances that it deems relevant. The United States also reserves the right to
comment on or to correct any represent:tion made by or on hehalf of the defendant,
and to supply any other information thav the Court may require.

10.  If the United States deternanes that the defendant has provided

substantial assistance in any investigation or prosecution in the packaged-ice

mdustry, and has otherwise fully complicd with all of the terms of this Plea
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Agreement, 1t will file a motion, pur=vant to U.S.5.G. §6K1.1, advising the sentencing
Judge of all relevant facts pertaining 19 that determination and requesting the Court
to sentence the defendant in light of the faciors set forth in U.S.S.G. §5K1.1(a)(1)-(5).
The defendant acknowledges that the dicision whether he has provided substantial

assistance 1n any investigation or pro-e-ution of the packaged-ice industry and has

otherwise complied with the terms of this Plea Agreement is within the sole
discretion of the United States, It 1= urnderstood that, should the United States
determine that the defendant has not peovided substantial assistance in any
mvestigation or prosecution of the pack ipedice industry, or should the United States
determine that the defendant has vioiated any provision of this Plea Agreement, such
a determination will release the United Sraies from any obligation to file a motion
pursuant to U.S.8.G. §56K1.1. but will .+t entitle the defendant to withdraw his guilty
plea once it has been entered. The detendant further understands that, whether or
not the United States files a motion pur-uant 1o 11.8.8.G. §5K1.1, the sentence to be
imposed on him remains within the s:le diseretion of the sentencing judge. To enable
the Court to have the benefit of all rel:-vani sentencing information, the United
States may request that sentencing be postpuned until his cooperation 1s complete.
11.  The parties agree that they are not aware at this time of any
aggravating or mitigating circumstance of a kind. or to a degree, not adequately
taken into consideration by the U.S. Sertenang Commission in formulating the
Sentencing Guidelines justifying a depasture pursuant to U.S.5.G. §5K2.0.

12, In hight of the availability of civil canses of actions available pursuant to

)
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15 T1.5.C. § 15, the United States agrec thav it will not seek a restitution order for
the offense charged m the Informanion.
13.  The defendant understari- that the Court will order him to pay a $100

§

special assessment pursuant to 18 Us ¢ § 3013()(2)(A) in addition to any fine
imposed.

14.  The defendant understands that, ag provided in Fed. R. Crim. P.
11{c)(3)(B), if the Court does not impe~¢ @ sentence consistent with either party's
sentencing recommendation, he neverihi:less has no right to withdraw his plea of

guilty.

DEFENDANT'S COOPERATION

15.  The defendant will cooperat«e fully and truthfully with the Umted States
in the prosecution of this case, the conduact of the current federal investigation of
violations of federal antitrﬁst and relsied criminal laws involving the sale of
packaged ice in the United States, any «iher federal investigation resulting
therefrom, and any litigation or other yneceedings arising or resulting from any such
investigation to which the United Stares 15 a party (“Federal Proceeding”). The
ongoing, full, and truthful cooperation o! the defendant shall include, but not be
fimited to:
(a)  producing all non-privileged documents, including claimed
personal documents, and other materials, wherever located, in the
possession, custody. ov centrol of the defendant, requested by

attorneys and agente of the Unmited States;

10
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(b)  making himself aviaiable for imterviews, not at the expense of the
United States, upoen “he reguest of attorneys and agents of the
United States:

() responding fully and truthfully to all inquiries of the United States
m connection with uinv Federal Proceeding, without falsely
mmplicating any person or mtentionally withholding any
information, subject o the penalties of making false statements (18
U.S.C. § 1001) and vhstruction of justice (18 U.S.C. § 1503, ef seq.);

(d)  otherwise voluntatils nreviding the United States with any non-
privileged material ¢ information, not requested in (a) - (¢) of this
paragraph, that be mav have, that 1s related to any Federal
Proceeding; and

(e)  when called upon 4 1o so by the United States in connection with
any Federal Proceciding, testifying in grand jury, trial, and other
judicial proceeding~, fully, truthfully, and under oath, subject to the
penalties of perjurs (13 11.S.('. § 1621), making false statements or
declarations in grend jury ov court procecdings (18 U.S.C. § 1623),

contempt (18 U.S.¢" §§ 401 - 402), and obstruction of justice (18

U.S.C. § 1503, ef sr¢.0.




Case 1:09-cr-00148-HJW Document 12 Filed 10/14/09 Page 12 of 15

GOVERNMENTS AGREEMENT

16.  Subject to the full, truthful .nd continuing cooperation of the defendant,
as described in Paragraph 15 of this Fica Agreement, and upon the Court’s acceptance
of the guilty plea called for by this Ple: Agreement and the imposition of the sentence
as determined by the Court, the Unmite! =tates will not bring further criminal charges
agalnst the defendant for any act or oftionse commicted before the date of this Plea
Agrecment that was undertaken in furihcrvanee of an attempted or completed antitrust
conspiracy involving the sale of packaged e or undertaken in connection with any
investigation of such a conspiracy ("Relevant Offense”). The nonprosecution terms of
this paragraph do not apply to civil mu:itiers of any kind, to any violation of the federal
tax or securities laws, or to any crime of violence.

17.  The defendant understand: that he may be subject to administrative

action by federal or state agencies otker than the United States Department of Justice,
Antitrust Division, based upon the conviciion resulting from this Plea Agreement, and
that this Plea Agreement in no way conirols whatever action, if any, other agencies
may take. However, the United State= aerces that, if requested, it will advise the
appropriate officials of any government: ! agency considering such administrative
action of the fact, manner, and extent of the cooperation of the defendant as a matter

{for that agency to consider before detervniining what administrative action, if any, to

take.
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REPRESENTATION BY COUNSEL

18, The defendant has review .o all legal and factual aspects of this case with
his attorney and is fully satisfied wul his attorney's legal representation. The
defendant has thoroughly reviewed thi- Plea Agreement with his attorney and has
received satisfactory explanations fron: s artorney concerning each paragraph of this
Plea Agreement and alternatives avaiiabic to the defendant other than entering into
this Plea Agreement. After conferring with his attorney and considering all available
alternatives, the defendant has made + Lnowing and voluntary decision to enter into
this Plea Agreement.

VOLUNTARY PLEA

19.  The defendant’s decision o enter into this Plea Agreement and to tender a
plea of guilty 1s freelv and voluntarily niide and i< not the result of force, threats,
assurances, promises, or representatic - orher than the representations contained in
this Plea Agreement. The United Sta:as has made no pronises or representations to
the defendant as to whether the Court will accept or reject the recommendations
contained within this Plea Agreement

VIOLATION O PLEA AGREEMENT

20.  The defendant agrees that, should the United States determine in good
fauith, during the period that any Fediri! Proceeding 1s pending, that the defendant

hus failed to provide full and truthful cooperation. as described in Paragraph 15 of this

Plea Agreement, or has otherwise vioiated any provision of this Plea Agreement. the
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("m:ted States will notify the defendant o his counsel in writing by personal or
overnight delivery or facstmile transmi<-1on and may also notify his counsel by
telephone of its intention to void any o i+ obligations under this Plea Agreement
(except its obligations under this parawraph). and the defendant shall be subject to
proscecution for any federal crime of which the United States has knowledge including,
but not limited to, the substantive offen-os relating to the investigation resulting in
this Plea Agreement. The defendant nigrces that, in the event that the United States is
released from 1ts obligations under this Plea Agreement and brings criminal charges
against the defendant for any Relevanr O fense, the statute of Hmitations period for
such offense shall be tolled for the period hetween the date of the signing of this Plea
Agrecement and six (6) months after ibe late the United States gave notice of its intent
to void its obligations under this Plea Arrcement.

21.  The defendant understand- und agrees that in any further prosecution of
him resulting from the release of the {uted States from its obligations under this
Plea Agreement based on the defendant = viclation of the Plea Agrecment, any
ducuments, statements, information, te<uimony, or evidence provided by him to
attorneys or agents of the United States. federal grand juries, or courts, and any leads
derived therefrom, may be used against him m any such further prosecution. In
addition, the defendant unconditionaliv warves his right to challenge the use of such

evidence in any such further prosecution: notwithstanding the protections of Fed. R.

Evid 410.
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ENTIRETY O AGREEMENT

22.  This Plea Agrcement consttuies the entire agreement between the
United States and the defendant conceiong the disposition of the eriminal charge in
this case. This Plea Agreement cannot 1« modificd except in writing, signed by the
United States and the defendant.

23.  The undersigned attornevs {or the United States have been authorized by
the Attorney General of the United Stiit-x to enter this Plea Agreement on behalf of
the Uinited States.

DATED: Q// DV/ o9 Respectfully submitted,

S
A //
BY: e U My
(ARY D. C . KEVIN C. CULUM
Defendant [3460- MT]

DONALD M. LYON
\M/\ % @M WA 19207]

DOU] ‘L@&S E. GROVER, ESQ. MACHELLE L. JINDRA
[Admitted) New York] O 0082066]

Thompson Hine LLP

335 Madison Avenue Attorneys

New York, NY 10017-4611 1.5, Department of Justice
Frmal douglas. grover@ihompsonlaw oo Antitrust Division

Telephone: 212-908-3920 Carl B. Stokes U.S. Court House

Al

Coung ARBY D. COOLEY 501 W. Superior Ave., 14th Floor
Cleveland, OH 44113-1857

Y f Telephone: 216-687-8415

STEP] J. BUTLER Fax: 216-687-8423

(O 0010401] Frmail: kevin.cuduma@usdoj.gov
Thompson Hine LLP

312 Walnut Street, 14™ FL

(incinnati, OH 45202

Telephone: 212-344-5680

Frmail’ stephen butler@thompsonlaw o

Counsel for GARY D. COOLEY




