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IN THE UNITED STATES DISTRICT COURT

DISTRICT OF ARIZONA 

 / r.Fe.i-rv 

UNITED STATES OF AMERICA, and 

STATE OF ARIZONA, 
by and thr o u g h i t s A t t o r n e y G e n e r a l 
G r a n t Woods, 

P l a i n t i f f s , 

v s . 

DELTA DENTAL PLAN 
OF ARIZONA, INC., 
AN ARIZONA CORPORATION, 

D e f e n d a n t . 

C i v i l No. 94-1793 PHXPGR 

E n t e r e d : May 19, 1995 

SECOND AMENDED FINAL JUDGMENT 

WHEREAS, P l a i n t i f f s , U n i t e d S t a t e s of A m e r i c a and S t a t e of 

A r i z o n a , t h r o u g h t h e i r r e s p e c t i v e a t t o r n e y s , f i l e d t h e i r C o m p l a i n t 

on A u g u s t 30, 1994, a l l e g i n g v i o l a t i o n s of t h e Sherman A c t , 15 

U.S.C. § 1 and t h e U n i f o r m A r i z o n a A n t i t r u s t A c t , A.R.S. § 44-1402; 

WHEREAS, t h e D e f e n d a n t d e n i e s l i a b i l i t y ; 

WHEREAS, t h e r e h a s been no d e t e r m i n a t i o n by t h e C o u r t t h a t a 

v i o l a t i o n of law h a s o c c u r r e d ; 

WHEREAS, t h e P l a i n t i f f s and Defendant, d e s i r i n g t o r e s o l v e 

t h e i r d i s p u t e s w i t h o u t t r i a l o r a d j u d i c a t i o n of any i s s u e of law 

o r f a c t , have e n t e r e d i n t o a S e t t l e m e n t Agreement d a t e d as of 

A u g u s t 25, 1994, i n w h i c h t h e y have p r o v i d e d f o r t h e e n t r y of t h i s 

F i n a l Judgment; 

WHEREAS, t h i s F i n a l Judgment s h a l l not be e v i d e n c e a g a i n s t or 



an a d m i s s i o n by any p a r t y w i t h r e s p e c t to any i s s u e of f a c t or 

law; and 

WHEREAS, t h i s F i n a l Judgment i s f i l e d i n a c c o r d a n c e w i t h t h e 

terms of t h e A n t i t r u s t P r o c e d u r e s and P e n a l t i e s A c t , 15 U.S.C. 

§ 16, and i s a c o n s e n t judgment as t h a t term i s u s e d i n 15 U.S.C. 

§ 1 6 ( a ) ; 

NOW THEREFORE, b e f o r e t h e t a k i n g of any t e s t i m o n y and w i t h o u t 

t r i a l o r a d j u d i c a t i o n of any i s s u e of f a c t or law h e r e i n , i t i s 

h e r e b y ORDERED, ADJUDGED, AND DECREED as f o l l o w s : 

I . 

J URISDICTION 

T h i s C o u r t h a s j u r i s d i c t i o n of t h e s u b j e c t m a t t e r of t h i s 

a c t i o n and o f e a c h of t h e p a r t i e s c o n s e n t i n g h e r e t o . The C o u r t 

has j u r i s d i c t i o n o v e r Count Two of t h e Com p l a i n t p u r s u a n t t o 28 

U.S.C. § 1 3 6 7 ( a ) . The C o m p l a i n t s t a t e s a c l a i m upon w h i c h r e l i e f 

may be g r a n t e d a g a i n s t t h e De f e n d a n t under S e c t i o n 1 of t h e 

Sherman A c t , 15 U.S.C. § 1, and under A.R.S. § 44-1402. 

I I . 

D EFINITIONS 

As u s e d h e r e i n , t h e term: 

(A) " D e f e n d a n t " means D e l t a D e n t a l P l a n of A r i z o n a , I n c . , an 

A r i z o n a C o r p o r a t i o n ; 

( B ) " F i n a l Judgment" means t h i s Second Amended F i n a l Judgment; 

( C ) "Most F a v o r e d N a t i o n C l a u s e " or "MFN" means t h o s e 

p r o v i s i o n s i n t h e D e f e n d a n t ' s p a r t i c i p a t i n g d e n t i s t a greements 

t h a t r e q u i r e t h a t t h e p a r t i c i p a t i n g d e n t i s t ' s u s u a l and c u s t o m a r y 

f e e be t h e l o w e s t f e e c h a r g e d o r o f f e r e d by t h a t d e n t i s t t o , o r 

r e c e i v e d from, any p e r s o n or d e n t a l p l a n ; 
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(D) " P a r t i c i p a t i n g D e n t i s t Agreement" means t h e D e l t a D e n t a l 

P a r t i c i p a t i n g D e n t i s t Agreement and C o n f i d e n t i a l Fee L i s t i n g 

document by w h i c h Defendant c o n t r a c t s w i t h d e n t i s t s i n t h e S t a t e 

of A r i z o n a i n c l u d i n g a l l v e r s i o n s , amendments and a d d i t i o n s 

t h e r e t o i n e f f e c t a t any time s i n c e J a n u a r y 1, 1990 and d u r i n g t h e 

term of t h i s F i n a l Judgment. 

I I I . 

A P P L I C A B I L I T Y 

(A) T h i s F i n a l Judgment a p p l i e s to t h e D e f e n d a n t and t o t h e 

D e f e n d a n t ' s o f f i c e r s , employees, members a c t i n g as c o r p o r a t e 

p o l i c y makers, d i r e c t o r s , s u c c e s s o r s , a s s i g n s , s u b s i d i a r i e s , 

d i v i s i o n s and any o t h e r o r g a n i z a t i o n a l u n i t s o f any k i n d , and t o 

a l l o t h e r p e r s o n s i n a c t i v e c o n c e r t or p a r t i c i p a t i o n w i t h any of 

them who s h a l l h ave r e c e i v e d a c t u a l n o t i c e of t h e F i n a l Judgment 

by p e r s o n a l s e r v i c e or o t h e r w i s e . B e c a u s e t h e D e f e n d a n t h as 

p r e v i o u s l y m a i l e d c o p i e s of t h e F i n a l Judgment d a t e d December 12, 

1994, t o e a c h d e n t i s t who was a member as of J a n u a r y 1, 1993, t h e 

D e f e n d a n t i s r e l i e v e d of the o b l i g a t i o n to m a i l t h i s F i n a l 

Judgment t o t h o s e same d e n t i s t s . 

( B ) N o t h i n g h e r e i n c o n t a i n e d s h a l l s u g g e s t t h a t any p o r t i o n 

of t h i s F i n a l Judgment i s o r has been c r e a t e d f o r t h e b e n e f i t o f 

any t h i r d p a r t y and n o t h i n g h e r e i n s h a l l be c o n s t r u e d t o p r o v i d e 

any r i g h t s t o any t h i r d p a r t y . 

I V . 

INJUNCTION 

(A) W i t h i n t h e S t a t e of A r i z o n a , Defendant and i t s members 

a r e e n j o i n e d and r e s t r a i n e d from any and a l l of t h e f o l l o w i n g 
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c o n d u c t : 

( 1 ) M a i n t a i n i n g , a d o p t i n g , or e n f o r c i n g an MFN or 

s i m i l a r p r o v i s i o n i n p a r t i c i p a t i n g d e n t i s t agreements, i n 

c o r p o r a t e b y - l a w s , i n r u l e s or r e g u l a t i o n s , or by any 

o t h e r means or methods; 

( 2 ) Demanding i n f o r m a t i o n from d e n t i s t s about t h e i r 

p a r t i c i p a t i o n w i t h any p e r s o n or o t h e r d e n t a l p l a n ; 

( 3 ) E x a m i n i n g , a u d i t i n g , or m o n i t o r i n g t h e f e e s a 

d e n t i s t c h a r g e s to any o t h e r d e n t a l p l a n or t o any p e r s o n 

o t h e r t h a n a D e l t a D e n t a l P l a n p a r t i c i p a n t ; 

( 4 ) S e n d i n g w r i t t e n communication to d e n t i s t s r e g a r d i n g 

t h e f e e s d e n t i s t s c h a r g e to p e r s o n s or d e n t a l p l a n s o t h e r 

t h a n D e f e n d a n t ' s ; 

( 5 ) R e q u i r i n g any d e n t i s t to i d e n t i f y t h e d e n t a l p l a n s 

w i t h w h i c h he or she p a r t i c i p a t e s ; 

( 6 ) S e e k i n g any v o t e of d e n t i s t s on t h e l e v e l s of 

re i m b u r s e m e n t Defendant i s to pay t o i t s d e n t i s t s ; 

( 7 ) T e r m i n a t i n g , or d i s c r i m i n a t i n g or r e t a l i a t i n g 

a g a i n s t , any d e n t i s t b e c a u s e he or s h e o f f e r s d i s c o u n t e d 

f e e s t o any p e r s o n or d e n t a l p l a n ; 

( 8 ) D i f f e r e n t i a t i n g between d e n t i s t s i n ' payment or o t h e r 

t r e a t m e n t b a s e d on a d e n t i s t ' s d i s c o u n t i n g o f f e e s ; or 

( 9 ) T a k i n g any o t h e r a c t i o n , d i r e c t l y or i n d i r e c t l y , t o 

c o e r c e any d e n t i s t to r e f r a i n from o f f e r i n g d i s c o u n t f e e s 

to any p e r s o n o r d e n t a l p l a n w i t h i n t h e S t a t e of A r i z o n a 
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or to r e f r a i n from p a r t i c i p a t i n g i n any d e n t a l p l a n , or 

to d i s c o u r a g e any d e n t i s t from o f f e r i n g d i s c o u n t f e e s or 

p a r t i c i p a t i n g i n any d e n t a l p l a n . 

However, n o t h i n g c o n t a i n e d i n t h i s F i n a l Judgment s h a l l 

r e s t r i c t D e f e n d a n t from e x a m i n i n g , a u d i t i n g or m o n i t o r i n g f e e s a 

d e n t i s t c h a r g e s t o Defendant, and t a k i n g a p p r o p r i a t e a c t i o n , where 

t h e r e i s good c a u s e to b e l i e v e t h a t a p a r t i c i p a t i n g d e n t i s t may 

have engaged i n i m p e r m i s s i b l e " i r r e g u l a r i t i e s i n b i l l i n g " as 

d e f i n e d by A.R.S. § 32-1201.11. 

( B ) The f o l l o w i n g u n d e r l i n e d language and a l l s i m i l a r 

p r o v i s i o n s of t h e C o n f i d e n t i a l Fee L i s t i n g and P a r t i c i p a t i n g 

D e n t i s t Agreement s h a l l be n u l l and v o i d and D e f e n d a n t s h a l l be 

e n t i t l e d t o no b e n e f i t from i t , d i r e c t or i n d i r e c t , p r o s p e c t i v e or 

r e t r o a c t i v e : 

C o n f i d e n t i a l F e e L i s t i n g 

USUAL: A " u s u a l f e e " f o r a p a t i e n t i s a f e e c h a r g e d 
o r o f f e r e d and i n t e n d e d t o be c o l l e c t e d by an i n d i v i d u a l 
d e n t i s t o r a group of d e n t i s t s - r e . - h i s / h e r own u s u a l 
f e e . However, i f a d e n t i s t or group of d e n t i s t s c h a r g e a  
lowe r f e e to p a t i e n t s who a r e members of any o t h e r  
i n d i v i d u a l or group d e n t a l c a r e program f o r t h e same o r  
s i m i l a r s e r v i c e or p r o c e d u r e , t h e " u s u a l f e e " s h a l l be  
deemed t o be t h e l o w e s t f e e charged or o f f e r e d and  
r e c e i v e d a s payment i n f u l l . 

P a r t i c i p a t i n g D e n t i s t Agreement 

5. I a g r e e t o c h a r g e D e l t a D e n t a l my u s u a l f e e s 
c h a r g e d t o a l l mv o t h e r p a t i e n t s or t h e amount a c c e n t e d  
as payment i n f u l l , w h i c h e v e r i s l e s s , f o r s e r v i c e s 
r e n d e r e d t o D e l t a D e n t a l ' s c o v e r e d p a t i e n t s , and ag r e e to 
a c c e p t D e l t a D e n t a l ' s d e t e r m i n a t i o n of r e a s o n a b l e f e e s 
f o r any p r o c e d u r e as f u l l s a t i s f a c t i o n o f my f e e where my 
u s u a l f e e f o r s u c h s e r v i c e s i s d e t e r m i n e d t o be i n e x c e s s 
o f t h e 9 0 t h p e r c e n t i l e o r t h e customary r a n g e of c h a r g e s  
made bv d e n t i s t s of s i m i l a r t r a i n i n g f o r t h e same  
s e r v i c e ( s ) w i t h i n t h e same g e o g r a p h i c a r e a a s d e t e r m i n e d  
by D e l t a D e n t a l . 
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(C) D efendant s h a l l , w i t h i n f i f t e e n (15) days of t h e d a t e of 

the S e t t l e m e n t Agreement, m a i l a l e t t e r to a l l p a r t i c i p a t i n g 

d e n t i s t s c o n t a i n i n g t h e language s e t f o r t h i n t h e S e t t l e m e n t 

Agreement, and s h a l l c e r t i f y to t h e P l a i n t i f f s i n w r i t i n g , w i t h i n 

f i v e ( 5 ) days of m a i l i n g , t h a t t h e l e t t e r was s e n t . 

(D) No l a t e r t h a n t h i r t y ( 3 0 ) days from t h e d a t e o f e n t r y of 

t h i s F i n a l Judgment, Defendant s h a l l pay t o t h e S t a t e of A r i z o n a 

A t t o r n e y G e n e r a l ' s A n t i t r u s t R e v o l v i n g Fund an amount t o be a g r e e d 

upon by t h e p a r t i e s . 

( E ) D e f e n d a n t s h a l l comply i n a l l r e s p e c t s w i t h a l l 

p r o v i s i o n s of t h e S e t t l e m e n t Agreement d a t e d August 25, 1994. 

V. 

RETENTION OF JURISDICTION 

J u r i s d i c t i o n i s r e t a i n e d by t h i s C o u r t f o r t h e p u r p o s e o f 

e n a b l i n g any of t h e p a r t i e s to t h i s F i n a l Judgment t o a p p l y t o 

t h i s C o u r t a t any time f o r f u r t h e r o r d e r s and d i r e c t i o n s as may be 

n e c e s s a r y o r a p p r o p r i a t e to c a r r y out or c o n s t r u e t h i s F i n a l 

Judgment, m o d i f y i t on the b a s i s of changed c i r c u m s t a n c e s , 

t e r m i n a t e any of i t s p r o v i s i o n s , e n f o r c e c o m p l i a n c e , and p u n i s h 

v i o l a t i o n s of i t s p r o v i s i o n s . 

N o t h i n g i n t h i s p r o v i s i o n s h a l l g i v e s t a n d i n g t o any p e r s o n 

not a p a r t y t o t h i s F i n a l Judgment t o se e k any r e l i e f r e l a t e d t o 

i t . 

V I . 

ACCESS TO INFORMATION 

F o r t h e p u r p o s e s of d e t e r m i n i n g or s e c u r i n g c o m p l i a n c e w i t h 

t h e F i n a l Judgment, Defendant a g r e e s t h a t from time t o t i m e ; 
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(A) D u l y a u t h o r i z e d r e p r e s e n t a t i v e s of t h e U n i t e d S t a t e s , 

upon w r i t t e n r e q u e s t of the A s s i s t a n t A t t o r n e y G e n e r a l i n c h a r g e 

of t h e A n t i t r u s t D i v i s i o n , or t h e A t t o r n e y G e n e r a l of the S t a t e o f 

A r i z o n a , upon w r i t t e n r e q u e s t o f t h e A t t o r n e y G e n e r a l , and on 

r e a s o n a b l e n o t i c e t o Defendant, s h a l l be p e r m i t t e d , s u b j e c t t o any 

l e g a l l y r e c o g n i z e d p r i v i l e g e , a c c e s s , d u r i n g o f f i c e h o u r s , t o 

i n s p e c t and copy a l l books, l e d g e r s , a c c o u n t s , c o r r e s p o n d e n c e , 

memoranda and o t h e r r e c o r d s and documents i n t h e p o s s e s s i o n o r 

under t h e c o n t r o l of Defendant r e l a t i n g to any m a t t e r s c o n t a i n e d 

i n t h i s F i n a l Judgment; and 

(B) Upon t h e w r i t t e n r e q u e s t of t h e A s s i s t a n t A t t o r n e y 

G e n e r a l i n c h a r g e of t h e A n t i t r u s t D i v i s i o n , or t h e A t t o r n e y 

G e n e r a l of t h e S t a t e of A r i z o n a , i t s h a l l submit s u c h w r i t t e n 

r e p o r t s , under o a t h i f r e q u e s t e d , w i t h r e s p e c t t o any o f t h e 

m a t t e r s c o n t a i n e d i n t h e F i n a l Judgment. 

The p a r t i e s a g r e e t h a t D e fendant s h a l l have t h e r i g h t t o be 

r e p r e s e n t e d by c o u n s e l i n any s u c h p r o c e s s . 

Any i n f o r m a t i o n p r o v i d e d t o t h e P l a i n t i f f s under t h i s s e c t i o n 

of t h e F i n a l Judgment s h a l l be k e p t c o n f i d e n t i a l by t h e P l a i n t i f f s 

and s h a l l n o t be d i s c l o s e d to t h i r d p a r t i e s e x c e p t as n e c e s s a r y t o 

e n f o r c e t h e F i n a l Judgment or as o t h e r w i s e p r e v i o u s l y a g r e e d o r 

r e q u i r e d by law. 

V I I . 

TERM 

T h i s F i n a l Judgment s h a l l e x p i r e f i v e y e a r s from t h e d a t e o f 

i t s e n t r y . 
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V I I I . 

PUBLIC INTEREST 

E n t r y of t h i s F i n a l Judgment i s i n t h e p u b l i c i n t e r e s t 

DATED t h i s / / dav of , 19 
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