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QUESTIONS PRESENTED 

Under the “state action doctrine,” the federal anti­
trust laws do not apply to the anticompetitive conduct of 
certain subordinate public entities created by a State if 
the conduct is authorized as part of a “state policy to 
displace competition” that is “clearly articulated and 
affirmatively expressed” in state law.  Town of Hallie  v. 
City of Eau Claire, 471 U.S. 34, 38-39 (1985) (citations 
omitted). The doctrine extends to private entities if the 
state policy is so articulated and the private conduct is 
“ ‘actively supervised’ by the State itself.”  California 
Retail Liquor Dealers Ass’n v. Midcal Aluminum, Inc., 
445 U.S. 97, 105 (1980) (citation omitted).  “[T]he State 
may not,” however, “validate  *  *  *  anticompetitive 
conduct simply by declaring it to be lawful.”    Hallie, 
471 U.S. at 39. In this case, a local government entity 
created by Georgia law, acting at the behest of a private 
actor and using the general corporate powers conferred 
on it by the State, acquired the only competitor of that 
private actor and immediately transferred control of the 
competitor to the private actor, creating a private mo­
nopoly. The questions presented are as follows: 

1. Whether the Georgia legislature, by vesting the 
local government entity with general corporate powers 
to acquire and lease out hospitals and other property, 
has “clearly articulated and affirmatively expressed” a 
“state policy to displace competition” in the market for 
hospital services. 

2. Whether such a state policy, even if clearly articu­
lated, would be sufficient to validate the anticompetitive 
conduct in this case, given that the local government 
entity neither actively participated in negotiating the 
terms of the hospital sale nor has any practical means of 
overseeing the hospital’s operation. 

(I) 



 

PARTIES TO THE PROCEEDING 

The petitioner is the Federal Trade Commission. 
Respondents are Phoebe Putney Health System, Inc., 

Phoebe Putney Memorial Hospital, Inc., Phoebe North, 
Inc., HCA Inc., Palmyra Park Hospital, LLC,* and Hos­
pital Authority of Albany-Dougherty County. 

* According to records from the Georgia Secretary of State, Palmyra 
Park Hospital, Inc., which was a party in the court of appeals, was con­
verted on December 15, 2011, from a profit corporation to a limited lia­
bility company called Palmyra Park Hospital, LLC.  By letter filed 
June 1, 2012, counsel for HCA Inc. and Palmyra Park Hospital, Inc. 
notified the Clerk that those parties have no continuing interest in the 
outcome of this case. 

(II) 



TABLE OF CONTENTS
 Page
 

Opinions below . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1 
  
Jurisdiction . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1 
  
Statutory provisions involved  . . . . . . . . . . . . . . . . . . . . . . . . . . .  2 
  
Statement  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  2 
  
Summary of argument  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  17 
  
Argument  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  19 
  

I.	 The state action doctrine does not shield the transac­
tion at issue here because Georgia has not clearly 
articulated an intent to displace competition in the 
market for hospital services . . . . . . . . . . . . . . . . . . . . . .  20  
A.	 To trigger the state action doctrine, state law 

must clearly articulate an intent to displace 
competition through a public policy or regula­
tory structure that necessarily and inher­
ently is incompatible with the federal policy 
of free-market competition  . . . . . . . . . . . . . . . . . . .  21  

B.	 The relevant Georgia-law provisions do not 
suggest, let alone clearly articulate, any legis­
lative intent to displace competition in the 
provision of hospital services  . . . . . . . . . . . . . . . . .  27  

C.	 The decision below typifies a recurring mis­
understanding of the role of “foreseeability” 
in the state action doctrine  . . . . . . . . . . . . . . . . . . .  37  

II. Even if Georgia law had unambiguously condoned 
the sale-and-lease arrangement at issue here, the 
transaction would not be exempt from federal anti­
trust law, since a State cannot authorize the acquisi­
tion by private parties of unsupervised monopoly 
power . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  44  

(III)
 



IV
 

Table of Contents—Continued:	 Page 

A.	 The transaction at issue here creates a pri­
vate monopoly that must be actively super­
vised if it is to be shielded by the state ac­
tion doctrine  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  45 
  

B.  Active supervision is lacking here  . . . . . . . . . . . .  48 
  
Conclusion  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  52 
  
Appendix  –  Statutory provisions  . . . . . . . . . . . . . . . . . . . . .  1a 
  

TABLE OF AUTHORITIES 

Cases: 

American Needle, Inc. v. National Football League, 
130 S. Ct. 2201 (2010) . . . . . . . . . . . . . . . . . . . . . . . . . . . .  49 
  

Bankers Ins. Co. v. Florida Residential Prop. & Cas. 
Joint Underwriting Ass’n, 137 F.3d 1293 (11th Cir. 
1998) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  37 
  

Bates v. State Bar, 433 U.S. 350 (1977) . . . . . . . . . . . . . . . . .  3 
  

Bolt v. Halifax Hosp. Med. Ctr., 980 F.2d 1381
 
(11th Cir. 1993) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  38 
  

California Retail Liquor Dealers Ass’n v. Midcal 
Aluminum, Inc., 445 U.S. 97 (1980) . . . 4, 5, 22, 27, 43, 51
 

Cantor v. Detroit Edison Co., 428 U.S. 579 (1976) . passim 

City of Columbia v. Omni Outdoor Adver., Inc., 
499 U.S. 365 (1991) . . . . . . . . . . . . . . . . . . . . . . . . .  passim
 

City of Lafayette v. Louisiana Power & Light Co.,
 
435 U.S. 389 (1978) . . . . . . . . . . . . . . . . . . . . . . . .  5, 21, 22 
  

Community Commc’ns Co. v. City of Boulder,
 
455 U.S. 40 (1982) . . . . . . . . . . . . . . . . . . . . . . . . . .  passim
 

Cox v. Athens Reg’l Med. Ctr., Inc., 631 S.E.2d 792
 
(Ga. Ct. App. 2006) . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  29 
  



V
 

Cases—Continued: Page 

Crosby v. Hospital Auth., 93 F.3d 1515 (11th Cir. 
1996), cert. denied, 520 U.S. 1116 (1997) . . . . . . . .  15, 38   

DeJarnette v. Hospital Auth., 23 S.E.2d 716 (Ga. 
1942) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  7, 36  

Eastern R.R. Presidents Conference v. Noerr Motor 
Freight, Inc., 365 U.S. 127 (1961) . . . . . . . . . . . . . . . . . .  14  

FTC v. Hospital Bd. of Dirs. of Lee County, 
38 F.3d 1184 (11th Cir. 1994) . . . . . . . . . . . . . . .  15, 37, 38  

FTC v. Ticor Title Ins. Co., 504 U.S. 621 (1992) . . . passim 

 First Am. Title Co. v. Devaugh, 480 F.3d 438 (6th Cir. 
2007) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  33  

Girl Scouts of Manitou Council, Inc. v. Girl Scouts of 
the United States, Inc., 646 F.3d 983 (7th Cir. 2011) .  47 

Goldfarb v. Virginia State Bar, 421 U.S. 773 
(1975) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  3, 4, 21  

Hoover v. Ronwin, 466 U.S. 558 (1984) . . . . . . . . . . . . . .  3, 4  

Kay Elec. Coop. v. City of Newkirk, 647 F.3d 1039 
(10th Cir. 2011), cert. denied, 132 S. Ct. 1107 (2012) .  33 

Kyle v. Georgia Lottery Corp., 718 S.E.2d 801 (Ga. 
2011) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  29  

Lancaster Cmty. Hosp. v. Antelope Valley Hosp. 
Dist., 940 F.2d 397 (9th Cir. 1991), cert. denied, 
502 U.S. 1094 (1992) . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  33  

NCAA v. Board of Regents, 468 U.S. 85 (1984) . . . . . .  35, 46  

National Soc’y of Prof ’l Eng’rs v. United States, 
435 U.S. 679 (1978) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  27  

New Motor Vehicle Bd. v. Orrin W. Fox Co., 
439 U.S. 96 (1978) . . . . . . . . . . . . . . . . .  4, 22, 25, 27, 30, 43 
  



VI
 

Cases—Continued: Page 

Northern Sec. Co. v. United States, 193 U.S. 197
 
(1904) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  6, 30 
  

Parker v. Brown, 317 U.S. 341 (1943) . . . . . . . . . . .  2, 3, 6, 24 
  

Patrick v. Burget, 486 U.S. 94 (1988) . . . . . . . . . . .  46, 50, 51 
  

Southern Motor Carriers Rate Conference, Inc. v. 
United States, 471 U.S. 48 (1985) . . . .  5, 25, 26, 27, 41, 43 
  

Surgical Care Ctr. of Hammond, L.C. v. Hospital 
Serv. Dist. No. 1, 171 F.3d 231 (5th Cir.), cert. 
denied, 528 U.S. 964 (1999) . . . . . . . . . . . . . . . .  33, 42, 43 
  

Thomas v. Hospital Auth., 440 S.E.2d 195 (Ga. 
1994) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  29, 34 
  

Town of Hallie v. City of Eau Claire, 471 U.S. 34
 
(1985) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .   passim
 

TRW Inc. v. Andrews, 534 U.S. 19 (2001) . . . . . . . . . . . . .  35 
  

United Mine Workers v. Pennington, 381 U.S. 657
 
(1965) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  14 
  

United States v. Grinnell Corp., 384 U.S. 563
 
(1966) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  36 
  

United States v. Philadelphia Nat’l Bank, 374 U.S. 
321 (1963) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  21, 32 
  

United States v. Rockford Mem’l Corp., 898 F.2d 1278
 
(7th Cir.), cert. denied, 498 U.S. 920 (1990) . . . . . . . . . .  38 
  

Constitutions and statutes: 

U.S. Const. Amend. I . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  14 
  

Ga. Const. Art. III, Sec. VI: 


Para. V(c)(1) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  28 
  

Para. V(c)(2) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  28 
  

Para. V(c)(3) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  28 
  



VII
 

Statutes—Continued: Page 

Clayton Act, 15 U.S.C. 12 et seq.   . . . . . . . . . . . . . . . . . . . . . .  2
 

15 U.S.C. 18 (§ 7)  . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  13, 14 
  

15 U.S.C. 21(b) (§ 11(b))  . . . . . . . . . . . . . . . . . . . . . . . . . .  13 
  

15 U.S.C. 26 (§ 16))  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  13 
  

Federal Trade Commission Act, 15 U.S.C. 41 

et seq. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  2 
  

15 U.S.C. 45 (§ 5)  . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  13 
  

15 U.S.C. 45(b) (§ 5(b))  . . . . . . . . . . . . . . . . . . . . . . . .  13 
  

15 U.S.C. 53(b) (§ 13(b))  . . . . . . . . . . . . . . . . . . . . . . .  13 
  

Hart-Scott-Rodino Antitrust Improvements Act of
 
1976, Pub. L. No. 94-435, 90 Stat. 1383 . . . . . . . . . . . . .  12 
  

Hospital Survey and Construction Act, ch. 958,
 
60 Stat. 1040 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  7 
  

Sherman Act, 15 U.S.C. 1 et seq. . . . . . . . . . . . . . . . . . . . . . .  2 
  

Ark. Code Ann. § 14-265-103 (1998) . . . . . . . . . . . . . . . . . . . .  7 
  

Cal. Health & Safety Code § 32000 et seq. (West 2010
 
& Supp. 2012) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  7 
  

Colo. Rev. Stat. § 25-3-301 et seq. (2011) . . . . . . . . . . . . . . .  7 
  

Fla. Stat. Ann. § 155.01 et seq. (West 2012) . . . . . . . . . . . . .  7 
  

Hospital Authorities Law, 1941 Ga. Laws 241 (Ga.
 
Code Ann. §§ 31-7-70 et seq.)  . . . . . . . . . . . . . . . . .  passim
 

Ga. Code Ann.:
 

§ 13-8-2(a) (Supp. 2011) . . . . . . . . . . . . . . . . . . . . . . . . . .  28 
  

§ 13-8-50 (Supp. 2011) . . . . . . . . . . . . . . . . . . . . . . . . . . .  28 
  

§ 13-8-50 et seq. (Supp. 2011) . . . . . . . . . . . . . . . . . . . . .  28 
  

§ 14-2-302 (2003) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  30 
  

§ 14-2-1101 (Supp. 2006) . . . . . . . . . . . . . . . . . . . . . . . . . .  30 
  

§§ 14-2-1201 to -1202 (2003 & Supp. 2006) . . . . . . . . . .  30 
  



VIII
 

Statutes—Continued: Page 

§ 14-3-101 et seq. (2003 & Supp. 2012) (Nonprofit
 
Corporation Code)  . . . . . . . . . . . . . . . . . . . . . . . . . . . .  46 
  

§ 14-3-305(b) (Supp. 2004) . . . . . . . . . . . . . . . . . . .  46 
  

§ 31-7-70 et seq. (Hospital Authorities Law) (2012) . . 2, 7
 

§ 31-7-71(5)  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  8, 31 
  

§ 31-7-72(a)  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  8 
  

§ 31-7-72(d)  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  8 
  

§ 31-7-72.1  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  34 
  

§ 31-7-72.1(a) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  9 
  

§ 31-7-72.1(e) . . . . . . . . . . . . . . . . . . . . . . . . . . . .  9, 34, 35 
  

§ 31-7-73 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  34 
  

§ 31-7-73(a)  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  9 
  

§ 31-7-75 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  8 
  

§ 31-7-75(3)  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  8 
  

§ 31-7-75(4)  . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  8, 30, 32 
  

§ 31-7-75(7)  . . . . . . . . . . . . . . . . . . . . .  8, 9, 30, 35, 36, 50 
  

§ 31-7-75(10)  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  8 
  

§ 31-7-75(12)  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  30 
  

§ 31-7-75(14)  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  8 
  

§ 31-7-75(21)  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  8, 34 
  

§ 31-7-75(23)  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  8 
  

§ 31-7-75(27)  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  8 
  

§ 31-7-75.1(a) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  9 
  

§ 31-7-75.2  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  9, 34 
  

§ 31-7-76(a)  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  7 
  

§ 31-7-77 . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  8, 35, 36, 50 
  

Minn. Stat. § 368.01 (West 2012) . . . . . . . . . . . . . . . . . . . . . .  7 
  



IX
 

Statutes—Continued: Page 

Miss. Code Ann.:
 

§ 41-13-15 (West 2007) . . . . . . . . . . . . . . . . . . . . . . . . . . . .  7 
  

§ 77-7-1 et seq. (West 1973 & Supp. 2011)
 
(Motor Carrier Regulatory Law of 1938) . . . . . . . .  25 
  

§ 77-7-221 (Supp. 2011) . . . . . . . . . . . . . . . . . . . . . . . . . . .  26 
  

Mo. Ann. Stat. § 205.010 (West Supp. 2012) . . . . . . . . . . . . .  7 
  

Mont. Code Ann. § 7-34-2101 et seq. (2011) . . . . . . . . . . . . .  7 
  

Neb. Rev. Stat. Ann. § 17-961 et seq. (LexisNexis
 
2004) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  7 
  

Ohio Rev. Code Ann. § 749.01 et seq. (LexisNexis 2008
 
& Supp. 2012) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  7 
  

16 Pa. Stat. Ann. § 2199.5 (West 2001) . . . . . . . . . . . . . . . . .  7 
  

Wis. Stat. § 66.069(2)(c) (1981-1982) . . . . . . . . . . . . . . . . . .  25 
  

Wis. Stat. Ann. § 66.0927 (West 2003) . . . . . . . . . . . . . . . . . .  7 
  

Miscellaneous: 

Am. Bar Ass’n Section of Antitrust Law, Mergers and
 
Acquisitions (3d ed. 2008) . . . . . . . . . . . . . . . . . . . . . . . .  12 
  

Phillip E. Areeda & Herbert Hovenkamp, Antitrust
 
Law (3d ed. 2006 & 2012 Supp.): 


Vol. 1A  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  31, 32, 41 
  

Vol. 1B  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  47 
  
Supp. 2012 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  33 
  

Phoebe Putney Memorial Hospital, Inc., Return of
 
Organization Exempt From Income Tax (Fiscal
 
Year 2011), http://www.phoebeputney.com/ me­
dia/file/About%20Us/PPMH_FY2011_990.pdf . . . . . . .  50 
  

Jennifer Maddox Parks, Albany Herald:
 

Hospital Authority Approves Lease, July 26, 2012 . . . 16
 



 

X
 

Miscellaneous—Continued: Page 

Hospitals to Merge with Phoebe, Dec. 15, 2011 . . . . . .  16 
  

Phoebe Putney Hospital Denies Request for Records,
 
Rome News-Tribune, Sept. 29, 1995 . . . . . . . . . . . . . . .  46 
  

1 Adam Smith, An Inquiry into the Nature and
 
Causes of the Wealth of Nations (R.H. Campbell et
 
al., eds., 1979) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  38 
  

U.S. Dep’t of Justice & FTC, Horizontal Merger
 
Guidelines (2010) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  32 
  



 

In the Supreme Court of the United States
 

No. 11-1160
 

FEDERAL TRADE COMMISSION, PETITIONER
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PHOEBE PUTNEY HEALTH SYSTEM, INC., ET AL. 
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UNITED STATES COURT OF APPEALS
 

FOR THE ELEVENTH CIRCUIT
 

BRIEF FOR THE PETITIONER 

OPINIONS BELOW 

The opinion of the court of appeals (Pet. App. 1a-15a) 
is reported at 663 F.3d 1369. The opinion of the district 
court (Pet. App. 16a-65a) is reported at 793 F. Supp. 2d 
1356. 

JURISDICTION 

The judgment of the court of appeals was entered on 
December 9, 2011. On February 29, 2012, Justice 
Thomas extended the time within which to file a petition 
for a writ of certiorari to and including March 23, 2012, 
and the petition was filed on that date. The petition for 
a writ of certiorari was granted on June 25, 2012.  The 
jurisdiction of this Court rests on 28 U.S.C. 1254(1). 

(1)
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STATUTORY PROVISIONS INVOLVED 

Pertinent parts of the Clayton Act, 15 U.S.C. 12 et 
seq., the Federal Trade Commission Act (FTC Act), 
15 U.S.C. 41 et seq., and Georgia’s Hospital Authorities 
Law, Ga. Code Ann. §§ 31-7-70 et seq., are reproduced in 
an appendix to this brief. App., infra, 1a-15a. 

STATEMENT 

This case concerns the application of the “state ac­
tion doctrine” to a privately controlled hospital’s acquisi­
tion of control over its only rival. A substate govern­
mental entity known under Georgia law as a hospital 
authority facilitated that acquisition by acting as the 
nominal purchaser.  The courts below held that the State 
of Georgia, by granting general corporate powers to 
local hospital authorities, had “clearly articulated and 
affirmatively expressed” a public policy to displace com­
petition in the hospital services market, thereby exempt­
ing the acquisition from federal antitrust law. 

1. In a series of cases beginning with Parker v. 
Brown, 317 U.S. 341 (1943), this Court has held that, in 
our federal system, the national policy of free competi­
tion embodied in the federal competition laws gives way 
under appropriate circumstances to a State’s policy to 
govern a market by alternative regulatory means. In 
Parker, the Court held that Congress did not intend the 
Sherman Act, 15 U.S.C. 1 et seq., to reach an agricul­
tural marketing program developed pursuant to the Cal­
ifornia Agricultural Prorate Act, which “authorize[d] the 
establishment, through action of state officials, of pro­
grams for the marketing of agricultural commodities 
produced in the state.”  317 U.S. at 346. This Court 
found “nothing in the language of the Sherman Act or in 
its history which suggests that its purpose was to re­
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strain a state or its officers or agents from activities 
directed by its legislature.” Id. at 350-351. The Court 
concluded that the marketing scheme was exempt be­
cause the “state itself,” by “exercis[ing] its legislative 
authority in making the regulation and in prescribing 
the conditions of its application,” had “created the ma­
chinery for establishing the prorate program.”  Id. at 
352. 

Decisions of this Court since Parker have refined and 
clarified the state action doctrine to strike an appropri­
ate balance between federalism values and our strong 
national policy favoring free-market competition.  See 
FTC v. Ticor Title Ins. Co., 504 U.S. 621, 632-637 (1992). 
The exemption from federal competition law extends 
only to conduct deemed to be “that of ‘the State acting 
as a sovereign.’ ” Hoover v. Ronwin, 466 U.S. 558, 574 
(1984) (quoting Bates v. State Bar, 433 U.S. 350, 360 
(1977)). Thus, like the actions of a State’s legislature, 
Parker, 317 U.S. at 350-351, “a decision of a state su­
preme court, acting legislatively rather than judicially, 
is exempt from Sherman Act liability as state action.” 
Hoover, 466 U.S. at 568 (citing Bates, 433 U.S. at 360; 
Goldfarb v. Virginia State Bar, 421 U.S. 773, 790 
(1975)); see id. at 568 n.17 (leaving open the question 
“whether the Governor of a State stands in the same 
position  *  *  *  for purposes of the state-action doc­
trine”). 

In appropriate circumstances, the state action doc­
trine may preclude the application of federal antitrust 
law not only to the state officials who devise the relevant 
program, but also to the substate or private actors who 
carry it out. “Closer analysis is required,” though, 
“when the activity at issue is not directly that of the leg­
islature or supreme court, but is carried out by others 
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pursuant to state authorization.”  Hoover, 466 U.S. at 
568 (footnote omitted). To prevail on a state action de­
fense, such actors (including respondents) must show 
that their challenged conduct flows from a State’s deci­
sion to forgo free-market competition in favor of other 
means of pursuing its public policy goals.  Thus, in Cali-
fornia Retail Liquor Dealers Ass’n v. Midcal Alumi-
num, Inc., 445 U.S. 97, 105 (1980), this Court held that 
private actors are protected by the state action doctrine 
only if their challenged actions are both (1) taken pursu­
ant to a “clearly articulated and affirmatively expressed 
*  *  *  state policy” to displace competition and (2) “ac­
tively supervised by the State itself.” Id. at 105 (inter­
nal quotation marks and citation omitted). 

To satisfy the “clear articulation” criterion, “[i]t is 
not enough that  .  .  .  anticompetitive conduct is promp­
ted by state action.”  Midcal, 445 U.S. at 104 (quoting 
Goldfarb, 421 U.S. at 791) (internal quotation marks 
omitted).  A “State’s position  *  *  *  of mere neutrality 
respecting the  *  *  *  actions challenged as anticompeti­
tive” likewise does not suffice. Community Commc’ns 
Co. v. City of Boulder, 455 U.S. 40, 55 (1982). Although 
a state legislature need not “expressly state in a statute 
or its legislative history that the legislature intends for 
the delegated action to have anticompetitive effects,” 
Town of Hallie v. City of Eau Claire, 471 U.S. 34, 43 
(1985) (Hallie), those anticompetitive effects must “logi­
cally  *  *  *  result from [the] broad authority to regu­
late,” or be the consequence of a state “regulatory struc­
ture that inherently ‘displace[s] unfettered business free­
dom.’ ” Id. at 42 (quoting New Motor Vehicle Bd . v. 
Orrin W. Fox Co., 439 U.S. 96, 109 (1978)); accord City 
of Columbia v. Omni Outdoor Adver., Inc., 499 U.S. 365, 
373 (1991) (finding that a state-authorized municipal 
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zoning ordinance satisfied the “clear articulation” re­
quirement because “[t]he very purpose of zoning regula­
tion is to displace unfettered business freedom in a man­
ner that regularly has the effect of preventing normal 
acts of competition”). And the doctrine protects only 
conduct “in [the] particular field” where the State has 
articulated its intent to displace competition. Southern 
Motor Carriers Rate Conference, Inc. v. United States, 
471 U.S. 48, 64 (1985). 

The second criterion—that the anticompetitive con­
duct be “ ‘actively supervised’ by the State itself,” 
Midcal, 445 U.S. at 105 (quoting City of Lafayette v. 
Louisiana Power & Light Co., 435 U.S. 389, 410 (1978) 
(Lafayette) (opinion of Brennan, J.))—ensures that “the 
State has exercised sufficient independent judgment and 
control so that the details of the [challenged restraint] 
have been established as a product of deliberate state 
intervention.”  Ticor, 504 U.S. at 634.  That requirement 
“prevent[s] the State from frustrating the national pol­
icy in favor of competition by casting a ‘gauzy cloak 
of state involvement’ over what is essentially private 
anticompetitive conduct.”  Southern Motor Carriers, 
471 U.S. at 57 (quoting Midcal, 445 U.S. at 106).  Where 
private conduct is at issue, “sole reliance on the require­
ment of clear articulation will not allow the regulatory 
flexibility that  *  *  *  States deem necessary,” because 
“it cannot alone ensure  *  *  *  that particular anticom­
petitive conduct has been approved by the State.”  Ticor, 
504 U.S. at 637 (emphasis added). 

In Hallie, this Court held that the actions of munici­
palities, which “are not themselves sovereign,” 471 U.S. 
at 38 (citing Lafayette, 435 U.S. at 412 (opinion of 
Brennan, J.)), are not categorically exempt from anti­
trust scrutiny as the actions of a state legislature are. 
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Rather, Midcal’s “clear articulation” requirement ap­
plies to the conduct of a municipality, but the “active 
supervision” requirement does not. That approach re­
flects this Court’s recognition that, with respect to the 
allegedly anticompetitive conduct of municipalities, 
“[t]he only real danger is  that [the municipality] will 
seek to further purely parochial public interests at the 
expense of more overriding state goals.”  Id. at 47. That 
danger is sufficiently neutralized by “the requirement 
that the municipality act pursuant to a clearly articu­
lated state policy.” Ibid. 

However clearly it speaks, a State may not exempt 
its political subdivisions or residents from federal com­
petition law without creating some alternative regula­
tory framework.  “Immunity is conferred out of respect 
for ongoing regulation by the State, not out of respect 
for the economics of price restraint.”  Ticor, 504 U.S. at 
633. Accordingly, “a state does not give immunity to 
those who violate the Sherman Act by authorizing them 
to violate it, or by declaring that their action is lawful.” 
Parker, 317 U.S. at 351 (citing Northern Sec. Co. v. 
United States, 193 U.S. 197, 332, 334-347 (1904) (plural­
ity opinion)); accord Hallie, 471 U.S. at 39 (“[T]he State 
may not validate [an actor’s] anticompetitive conduct 
simply by declaring it to be lawful.”) (citing Parker, 
317 U.S. at 351); Ticor, 504 U.S. at 633 (“[A] State may 
not confer antitrust immunity on private persons by 
fiat.”).  This Court has typically described the state ac­
tion doctrine as triggered by a “state policy to displace 
competition” with some alternative approach to order­
ing the market. Hallie, 471 U.S. at 39 (emphasis added); 
see Ticor, 504 U.S. at 632-633 (referring to “the doctrine 
that federal antitrust laws are subject to supersession 
by state regulatory programs”); Omni Outdoor, 499 U.S. 
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at 372-373 (referring to “displacement of competition” 
and “suppression of competition”). 

2. In 1941, Georgia amended its constitution to en­
able its political subdivisions to offer health-care ser­
vices.  See DeJarnette v. Hospital Auth., 23 S.E.2d 716, 
723 (Ga. 1942). The State contemporaneously enacted 
the Hospital Authorities Law, 1941 Ga. Laws 241 (Ga. 
Code Ann. §§ 31-7-70 et seq.), to “provide a mechanism 
for the operation and maintenance of needed health care 
facilities in the several counties and municipalities of 
th[e] state.” Ga. Code Ann. § 31-7-76(a); see DeJarnette, 
23 S.E.2d at 723 (“The purpose of the constitutional pro­
vision and the statute based thereon was to authorize 
counties and municipalities to create an organization 
which could carry out and make more workable the duty 
which the State owed to its indigent sick.”) (citations 
omitted).1 

Georgia’s legislation was part of a nationwide trend to expand 
access to health-care services through public ownership and operation 
of hospitals.  See Ark. Code Ann. § 14-265-103 (1998) (originally enacted 
in 1947); Cal. Health & Safety Code § 32000 et seq. (West 2010 & Supp. 
2012) (originally enacted in 1945); Colo. Rev. Stat. § 25-3-301 et seq. 
(2011) (originally enacted in 1943); Fla. Stat. Ann. § 155.01 et seq. (West 
2012) (originally enacted in 1937); Minn. Stat. Ann. § 368.01 (West 2012) 
(originally enacted in 1949); Miss. Code Ann. § 41-13-15 (West 2007) 
(originally enacted in 1944); Mo. Ann. Stat. § 205.010 (West Supp. 2012) 
(originally enacted in 1945); Mont. Code Ann. § 7-34-2101 et seq. (2011) 
(originally enacted in 1953); Neb. Rev. Stat. Ann. § 17-961 et seq. 
(LexisNexis 2004) (originally enacted in 1945); Ohio Rev. Code Ann. 
§ 749.01 et seq. (LexisNexis 2008 & Supp. 2012) (originally enacted in 
1953); 16 Pa. Stat. Ann. § 2199.5 (West 2001) (originally enacted in 
1955); Wis. Stat. Ann. § 66.0927 (West 2003) (originally enacted in 1949). 
The States’ efforts were strengthened in 1946 by the federal Hospital 
Survey and Construction Act, ch. 958, 60 Stat. 1040, which provided 
federal grants for the modernization and construction of new hospitals. 
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The Hospital Authorities Law authorizes each county 
and municipality, and appropriate combinations of multi­
ple counties or municipalities, to activate under state 
law “a public body corporate and politic to be known as 
the ‘hospital authority.’ ”  Ga. Code Ann. §§ 31-7-72(a) 
and (d). “Every hospital authority shall be deemed to 
exercise public and essential governmental functions,” 
id. § 31-7-75, and each hospital authority possesses 
“any and all powers now or hereafter possessed by pri­
vate corporations performing similar functions,” id. 
§ 31-7-75(21). Those corporate powers include, inter 
alia, the powers to “make and execute contracts”; to 
“acquire  *  *  *  and * * * operate projects”; to “lease 
for [up to 40 years] for operation by others any project”; 
to “establish rates and charges for the services and use 
of the facilities of the authority”; to “[transact in] 
any real or personal property”; to “contract for the man­
agement and operation of [a] project”; and to “form 
and operate  *  *  *  one or more networks of hospitals, 
physicians, and other health care providers.”  Id. 
§ 31-7-75(3), (4), (7), (10), (14), (23) and (27); see id. 
§ 31-7-71(5) (defining “project” to include a variety of 
facilities, including “office buildings, clinics, housing 
accommodations, nursing homes, rehabilitation centers,” 
and other “health care facilities,” as well as “hospitals”). 

Other provisions of the Hospital Authorities Law 
establish standards for the operation of an authority’s 
projects that generally mirror those that apply to pri­
vate nonprofit hospitals. “No authority shall operate or 
construct any project for profit.”  Ga. Code Ann. 
§ 31-7-77. A hospital authority exercising its power to 
lease a project for operation by a private party must 
determine that doing so will “promote the public health 
needs of the community by making additional facilities 
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available in the community or by lowering the cost of 
health care in the community.”  Id. § 31-7-75(7).  An au­
thority leasing a project to  others must also “retain[] 
sufficient control over any project so leased so as to en­
sure that the lessee will not in any event obtain more 
than a reasonable rate of return on its investment in the 
project.”   Ibid.  Proceeds from the sale or lease of a hos­
pital owned by a hospital authority must be held in “an 
irrevocable trust fund,” to be “used exclusively for fund­
ing the provision of hospital care for the indigent resi­
dents of the [area].”   Id. § 31-7-75.1(a). The statute ex­
empts from disclosure under public-records laws “any 
potentially commercially valuable plan, proposal, or 
strategy that may be of competitive advantage in the 
operation of [an authority-chartered] corporation or 
[the] authority or its medical facilities.”   Id. § 31-7-75.2. 

The statute also authorizes the creation of additional 
hospital authorities within large-population counties 
(those of 100,000 or more residents), Ga. Code Ann. 
§ 31-7-73(a), and permits certain consolidations of hospi­
tal authorities within each such large-population county, 
id. § 31-7-72.1(a). The statute provides that, in exercis­
ing that consolidation power, “hospital authorities are 
acting pursuant to state policy and shall be immune 
from antitrust liability to the same degree and extent as 
enjoyed by the State of Georgia.” Id. § 31-7-72.1(e). 

3. a. Phoebe Putney Memorial Hospital (Memorial) 
has operated in the city of Albany, Georgia, since 1911. 
J.A. 38. Memorial has 443 beds and offers a full range 
of general acute-care hospital services, as well as 
emergency-care, tertiary-care, and outpatient services. 
J.A. 38-39. In 1941, pursuant to Georgia’s Hospital Au­
thorities Law, Albany and the surrounding Dougherty 
County activated respondent Hospital Authority of Al­
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bany-Dougherty County (Authority).  The Authority has 
held title to Memorial’s assets since it acquired them in 
1941, and it operated Memorial until 1990.  Pet. App. 4a. 

That year, the Authority formed two private corpora­
tions, respondent Phoebe Putney Health System, Inc. 
(PPHS) and a subsidiary, respondent Phoebe Putney 
Memorial Hospital, Inc. (PPMH). Pet. App. 4a. The 
Authority holds reversionary interests in the assets of 
both corporations.  Id. at 4a n.4. The Authority ceded 
control of Memorial by leasing it to PPMH in a 40-year, 
dollar-a-year lease that, as extended, was scheduled to 
expire in 2042.  J.A. 40, 67-119 (lease); see Pet. App. 19a. 
As a result, PPMH and PPHS have full economic, opera­
tional, and competitive control over Memorial, including 
“total control over the establishment of all rates and 
charges for services by the Hospital” during the period 
of the lease. J.A. 89; see J.A. 40-42.  In the lease, the 
Authority also forswore any future competition with 
Memorial by agreeing not to “own, manage, operate or 
control or be connected in any [such] manner with 
*  *  *  any hospital or other health care facility” (a con­
dition PPMH has waived as part of the transaction at 
issue in this case). J.A. 94; see J.A. 41-42. 

The Authority now has no budget, no staff, and no 
employees. J.A. 40. It has never countermanded, ap­
proved, modified, or otherwise affected PPMH’s actions 
on matters such as setting rates, offering services, mak­
ing staffing decisions, or managing facilities capacity. 
J.A. 41.  As the Authority’s Chairman acknowledged, in 
reaction to a new Authority board member’s concerns 
about Memorial’s high prices, “the Authority really has 
no authority as far as running the hospital.”  J.A. 135; 
see J.A. 31. The Authority likewise does not control or 
supervise PPHS. J.A. 40-42. 
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Palmyra Medical Center, which was incorporated as 
Palmyra Park Hospital, Inc. (Palmyra), is located two 
miles from Memorial and was built in 1971.  Before the 
transaction at issue here, Palmyra was owned by re­
spondent HCA Inc., one of the largest health-care ser­
vice providers in the United States.2  Palmyra has 248 
beds and, like Memorial, provides general acute-care 
services.  Memorial and Palmyra are the only two hospi­
tals in Dougherty County.  J.A. 29-30, 32-33, 39-40. 

b. Respondents orchestrated a transaction through 
which PPHS was to acquire control of Palmyra from 
HCA, giving PPHS an absolute monopoly in the market 
for inpatient general acute-care hospital services sold to 
commercial health-care plans and their customers in 
Dougherty County. Even within a broader market that 
includes six counties surrounding Albany, the merger 
increases PPHS’s market share (as measured by com­
mercial patient discharges) from 75% to 86%, with the 
hospital possessing the next-largest market share (of 
only 4%) 40 miles from Albany. J.A. 29-30, 32-33, 54.  By 
any reasonable measure, the acquisition is presump­
tively unlawful. See J.A. 52-54 (analyzing the transac­
tion under the Horizontal Merger Guidelines developed 
by the U.S. Department of Justice and the FTC).  In the 
courts below, respondents did not contest the anticom­
petitive effects of the transaction. Pet. App. 7a. 

The transaction was structured using the Authority 
as a conduit. Under an integrated purchase-and-lease 
transaction, the Authority would act as a nominal pur­
chaser of Palmyra’s assets using PPHS-controlled 
funds. J.A. 44-45. The Authority would then lease Pal-

In response to this Court’s call for a response to the petition for a 
writ of certiorari, HCA and Palmyra informed the Clerk that they have 
no continuing interest in the outcome of this case. 
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myra to PPHS for a dollar a year for 40 years (much like 
PPHS’s existing lease, through PPMH, for Memorial). 
Ibid.  As a result, PPHS would gain full economic, oper­
ational, and competitive control over both Memorial and 
Palmyra.

 PPHS’s consultant described this purchase-and­
lease mechanism as a “proven format,” to “avoid any 
antitrust Hart-Scott[-]Rodino Pre-Merger Notification 
filing,” and to engineer “attachment of the state action 
immunity to prevent an antitrust enforcement action.” 
J.A. 149-150, 154; see J.A. 44-47; see generally Am. Bar 
Ass’n Section of Antitrust Law, Mergers and Acquisi-
tions 30-36 (3d ed. 2008) (discussing the Hart-Scott-
Rodino Antitrust Improvements Act of 1976, Pub. L. No. 
94-435, 90 Stat. 1383). To that end, without the Author­
ity’s involvement, PPHS and HCA negotiated an “Asset 
Purchase Agreement” under which the Authority 
would acquire Palmyra’s assets for $195 million of 
PPHS-controlled funds, and PPHS would guarantee the 
purchase price or pay HCA a $35 million break-up fee. 
Pet. App. 5a & n.7.  PPHS also prepared a “Management 
Agreement,” to be executed at the closing of the trans­
action, giving PPHS immediate control of Palmyra, 
pending an amendment to its existing lease with the Au­
thority. J.A. 49.  The Authority did not participate in 
the negotiation of any of those terms. 

In a separate “Termination Fee Agreement” between 
PPHS and HCA/Palmyra, PPHS agreed to pay Palmyra 
$17.5 million if the Authority failed to approve the Asset 
Purchase Agreement for Palmyra “in exactly the form” 
already agreed to by PPHS and HCA.  J.A. 163-165; see 
J.A. 31, 47-48. Those parties acknowledged that PPHS 
did not have “the authority to negotiate on behalf of the 
Authority or to bind the Authority,” and that, at the 
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time the Termination Fee Agreement was concluded, 
“neither the form of the Asset Purchase Agreement nor 
the transactions contemplated thereby ha[d] been pre­
sented to, or approved by, the Authority.”  J.A. 160; see 
J.A. 31, 47-48. On learning of that side agreement dur­
ing the FTC’s investigative hearing, the Authority’s 
chairman stated that the agreement “was something 
between [PPHS] and HCA that I was unaware of, so 
what they do again is not the Authority. We’re not in­
volved in that.” J.A. 183; see J.A. 180-184. 

The Authority first considered the transaction at its 
December 21, 2010, meeting.  The Authority unani­
mously approved the transaction then and there, in ex­
actly the form presented to it by PPHS, without any 
inquiry into its details. J.A. 48-49. 

4. On April 19, 2011, the FTC issued an administra­
tive complaint pursuant to Section 11(b) of the Clayton 
Act, 15 U.S.C. 21(b), and Section 5(b) of the FTC Act, 
15 U.S.C. 45(b). In re Phoebe Putney Health Sys., Inc., 
Docket No. 9348, 2011 WL 1595863, http://www.ftc.gov/ 
os/adjpro/d9348/110420phoebecmpt.pdf.  The complaint 
charged that respondents’ agreement and proposed 
transaction would substantially lessen competition in the 
relevant markets, in violation of Section 5 of the FTC 
Act, 15 U.S.C. 45, and Section 7 of the Clayton Act, 
15 U.S.C. 18. The next day, the FTC—joined by the 
State of Georgia—sued respondents in district court 
under Section 13(b) of the FTC Act, 15 U.S.C. 53(b), and 
Section 16 of the Clayton Act, 15 U.S.C. 26, seeking to 
enjoin the transaction during the pendency of the FTC’s 
administrative proceedings.  On July 15, 2011, at respon­
dents’ request, the FTC stayed its administrative pro­
ceedings pending the conclusion of the court action. 
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5. The district court denied injunctive relief and dis­
missed the complaint for failure to state a claim. Pet. 
App. 16a-65a.  The court first held that the acquisition of 
Palmyra, the transfer of control over Palmyra to PPHS, 
and the long-term lease of Palmyra’s assets to PPHS 
should be viewed together as a single integrated trans­
action for purposes of Section 7 of the Clayton Act, 
15 U.S.C. 18. Pet. App. 26a-32a.  The court concluded, 
however, that the Georgia legislature had clearly articu­
lated an intent to displace competition because “the Au­
thority was foreseeably likely to acquire and lease hospi­
tals in the manner proposed in this case.”  Id. at 56a. In 
reaching that conclusion, the court principally relied on 
provisions of the Hospital Authorities Law that (1) em­
powered the Authority to acquire and lease out hospitals 
and to form networks of hospitals, (2) limited the Author­
ity’s geographic scope, and (3) required the Authority to 
operate on a nonprofit basis. See id. at 54a-58a. 

The district court stated that “the challenged action 
at issue here is really directed by the Authority and not 
[PPHS and PPMH].” Pet. App. 60a.  It held that the 
private respondents’ conduct—which it characterized as 
no more than “seeking” or “influencing” actions by the 
Authority, id. at 47a—was protected by virtue of the Au­
thority’s “antitrust immunity,” and privileged by the 
First Amendment under the Noerr-Pennington doc­
trine, id. at 60a.  See id. at 59a-61a; see generally East-
ern R.R. Presidents Conference v. Noerr Motor Freight, 
Inc., 365 U.S. 127 (1961); United Mine Workers v. Pen-
nington, 381 U.S. 657 (1965).  The district court further 
concluded that PPHS’s conduct would be exempt from 
antitrust scrutiny because, in the court’s view, PPHS 
was acting “as an agent of the political subdivision which 
has received antitrust immunity,” Pet. App. 49a, elimi­
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nating “the need for evaluation of the Midcal ‘active 
state supervision’ element for private parties,” id. at 48a 
(quoting Crosby v. Hospital Auth., 93 F.3d 1515, 1530 
(11th Cir. 1996), cert. denied, 520 U.S. 1116 (1997)); see 
id. at 61a-64a. 

6. The court of appeals affirmed. Pet. App. 1a-15a. 
The court “agree[d] with the [FTC] that, on the facts 
alleged, the joint operation of Memorial and Palmyra 
would substantially lessen competition or tend to create, 
if not create, a monopoly.”  Id. at 8a. Like the district 
court, it viewed “the purchase of Palmyra’s assets, as 
well as their temporary management by, and subsequent 
lease to, PPHS  *  *  *  as parts of a single ‘acquisition’ 
under the Clayton Act.”  Id. at 10a n.11.  The court con­
cluded, however, that the state action doctrine exempted 
the transaction from antitrust scrutiny. Id. at 8a-14a. 

a. The court of appeals stated that “[t]he require­
ment of a clearly articulated state policy” is satisfied if 
“anticompetitive conduct is a ‘foreseeable result’ of 
[state] legislation.”  Pet. App. 9a. The court observed 
that, under Eleventh Circuit precedent, a “ ‘foreseeable 
anticompetitive effect’ need not be ‘one that ordinarily 
occurs, routinely occurs, or is inherently likely to occur 
as a result of the empowering legislation.’ ” Ibid. (quot­
ing FTC v. Hospital Bd . of Dirs. of Lee Cnty., 38 F.3d 
1184, 1188 (11th Cir. 1994) (Lee County)). Rather, the 
court explained, the state action doctrine applies if anti-
competitive conduct is “reasonably anticipated.” Ibid. 
(quoting Lee County, 38 F.3d at 1190-1191). 

The court of appeals reasoned that, because “the 
Georgia legislature granted powers of impressive 
breadth to the hospital authorities”—including, “[m]ost 
important[ly] in this case,” the powers to acquire and 
lease out hospitals—“the legislature must have antici­
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pated that such acquisitions would produce anticompeti­
tive effects.  Foreseeably, acquisitions could consoli­
date ownership of competing hospitals, eliminating com­
petition between them.” Pet. App. 11a-12a. The court 
further stated that “[i]t defies imagination to suppose 
the [Georgia] legislature could have believed that every 
geographic market in Georgia was so replete with hospi­
tals that authorizing acquisitions by the authorities 
could have no serious anticompetitive consequences.” 
Id. at 13a. 

b. The FTC also argued that the state action doc­
trine cannot shield a transaction, like the one at issue 
here, in which private actors engage in the unsupervised 
creation of a monopoly. See FTC C.A. Br. 25-36, 43-48. 
The court of appeals summarily rejected what it under­
stood to be the FTC’s “suggestion that  *  *  *  private 
influence, or  *  *  *  private benefit, somehow makes the 
transaction and its anticompetitive effects unforesee­
able.”  Pet. App. 14a n.13.  The court of appeals did not 
discuss Midcal’s active-supervision requirement. 

7. On December 15, 2011, after issuing its decision 
on the merits, the court of appeals dissolved the injunc­
tion it had granted pending the FTC’s appeal.  Pet. App. 
66a-67a (granting injunction); id. at 68a (dissolving in­
junction). The transaction closed that day. See Br. in 
Opp. 17; Jennifer Maddox Parks, Hospitals to Merge 
with Phoebe, Albany Herald, Dec. 15, 2011, at 1A.  On 
July 25, 2012, the Authority approved an amended and 
fully restated lease, under which PPHS will control Me­
morial and Palmyra (now known as Phoebe North) un­
der a single lease. See Jennifer Maddox Parks, Hospital 
Authority Approves Lease, Albany Herald, July 26, 
2012, at 1A. 
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SUMMARY OF ARGUMENT 

1. a. Although a State can authorize substate or 
private actors to engage in conduct that would otherwise 
violate federal antitrust law, the State’s intent to take 
that step should not lightly be inferred.  This Court’s 
decisions require a “clearly articulated and affirmatively 
expressed” state policy “to displace competition” with an 
alternative regulatory structure. Those precedents 
make clear in particular that a broad, “neutral” confer­
ral of powers that can readily be exercised in either 
procompetitive or anticompetitive ways cannot provide 
the requisite “clear articulation” of a state policy to dis­
place competition. Rather, displacement of competi­
tion must be the “inherent” or “necessary” result of the 
State’s alternative regulatory structure for ordering the 
relevant market.  If the state regime can function prop­
erly and achieve its intended purposes without depart­
ing from the federal policy of free-market competition, 
then the State’s intent to supersede federal competition 
law cannot properly be inferred. 

b. Georgia’s Hospital Authorities Law does not 
clearly articulate a state policy to displace competition 
in the provision of hospital services.  The law grants lo­
cal hospital authorities general corporate powers to 
function as market participants in the hospital-services 
market, including through the acquisition of hospitals 
and other health-care facilities, but it does not suggest 
a state intent to consolidate hospital ownership and dis­
place competition. The powers the statute confers on 
local hospital authorities closely resemble those pos­
sessed by typical private corporations, which of course 
are subject to federal antitrust law. The Hospital Au­
thorities Law is therefore the type of “neutral” law, con­
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ferring powers that are readily susceptible of both 
procompetitive and anticompetitive uses, that this Court 
has held does not trigger the state action doctrine. In­
deed, several features of the statute suggest that the 
Georgia legislature expected and intended hospital au­
thorities to face competitive market forces. 

c. In holding that the Hospital Authorities Law 
clearly articulates Georgia’s intent to displace competi­
tion, the court below stated that the anticompetitive 
sale-and-lease arrangement at issue here was a “fore­
seeable” result of the Georgia legislature’s grant of gen­
eral corporate powers to local hospital authorities.  Al­
though this Court has used the word “foreseeable” in 
applying the state action doctrine, it has never embraced 
the expansive conception of foreseeability reflected in 
the Eleventh Circuit’s jurisprudence. Rather, this 
Court has described anticompetitive behavior as “fore­
seeable” only when a State has authorized specific con­
duct that is inherently inconsistent with pure free-
market competition, thus giving rise to a sound infer­
ence that the State intended to displace competition in 
the particular field, as the state action doctrine de­
mands.  That limitation is essential to ensure that the 
state action doctrine serves its intended purpose of vin­
dicating affirmative state policy choices.  The court of 
appeals’ approach, by contrast, creates a serious risk 
that States will unwittingly confer antitrust exemptions, 
by enacting general grants of authority without contem­
plating their potential anticompetitive uses. 

2. The purchase-and-lease arrangement at issue 
here would be unlawful even if the Georgia legislature 
had unambiguously empowered local hospital authorities 
to undertake anticompetitive acquisitions.  Although the 
private parties to the transaction used the Authority as 
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a conduit, the transaction’s ultimate effect is to create an 
unsupervised private monopoly. This Court’s prece­
dents make clear that, to shield the anticompetitive ac­
tions of private actors from the federal antitrust laws, a 
State must adopt some alternative regulatory mecha­
nism that provides active state supervision of that con­
duct. Because no such program of active supervision 
exists here, Georgia could not exempt respondents from 
federal antitrust liability. 

ARGUMENT 

Based on Georgia’s grant of general corporate pow­
ers to the Authority, the court of appeals held that a 
merger to monopoly among private parties was exempt 
from all antitrust scrutiny under the state action doc­
trine. The court’s analysis is fundamentally flawed. 
Georgia’s grant of general corporate powers cannot sup­
port a state action defense because it reflects “mere 
neutrality” regarding possible anticompetitive behavior, 
not an affirmative preference for consolidation of hospi­
tal ownership. Community Commc’ns Co. v. City of 
Boulder, 455 U.S. 40, 55 (1982) (Boulder). The effect of 
the integrated transaction at issue here, moreover, is to 
create an unsupervised private monopoly.  Even if Geor­
gia had clearly expressed its intention to exempt such 
private conduct from federal antitrust scrutiny, such a 
policy would violate the established rule that “a State 
may not confer antitrust immunity on private persons by 
fiat.” FTC v. Ticor Title Ins. Co., 504 U.S. 621, 633 
(1992). 
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I.	 THE STATE ACTION DOCTRINE DOES NOT SHIELD 
THE TRANSACTION AT ISSUE HERE BECAUSE 
GEORGIA HAS NOT CLEARLY ARTICULATED AN IN-
TENT TO DISPLACE COMPETITION IN THE MARKET 
FOR HOSPITAL SERVICES 

To ensure that the state action doctrine serves feder­
alism values by vindicating actual, affirmative state pol­
icy choices, this Court has required a “clear articulation” 
of the State’s intent to displace federal competition law. 
That requirement is satisfied if the State has authorized 
specific conduct that is inherently anticompetitive, or if 
the application of federal antitrust law to particular ac­
tivities would otherwise prevent the State’s regulatory 
scheme from accomplishing its purposes or operating in 
its intended manner.  By contrast, a broad grant of gen­
eral corporate powers, which can readily be exercised in 
either procompetitive or anticompetitive ways, does not 
give rise to any sound inference that the State antici­
pated and condoned particular anticompetitive conduct. 
To treat such “neutral” grants of authority as triggering 
the state action doctrine, as the court of appeals did 
here, would impinge substantially and unnecessarily on 
the important national policy favoring free-market com­
petition. And, far from vindicating state policy choices, 
that approach would create a significant risk that States 
will unwittingly confer antitrust exemptions that they 
have no intention of creating. 
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A.	 To Trigger The State Action Doctrine, State Law Must 
Clearly Articulate An Intent To Displace Competition 
Through A Public Policy Or Regulatory Structure That 
Necessarily And Inherently Is Incompatible With The 
Federal Policy Of Free-Market Competition 

1. Through the federal antitrust laws, the “Magna 
Carta of free enterprise,” Congress “sought to establish 
a regime of competition as the fundamental principle 
governing commerce in this country.”  City of Lafayette 
v. Louisiana Power & Light Co., 435 U.S. 389, 398 & 
n.16 (1978) (citation omitted). Those “laws will not be 
displaced”—whether by Congress through implied re­
peal, or by a State through the implications of its regula­
tory structure—“unless it appears that the antitrust and 
regulatory provisions are plainly repugnant.” Id. at 398; 
see id. at 398-399 (citing, inter alia, United States v. 
Philadelphia Nat’l Bank, 374 U.S. 321, 350-351 (1963); 
Goldfarb v. Virginia State Bar, 421 U.S. 773, 786-788 
(1975)). 

That standard is demanding.  “[A]ssuming  *  *  *  
state regulation should give rise to an implied exemp­
tion, the standards for ascertaining the existence and 
scope of such an exemption surely must be at least as 
severe as those applied to federal regulatory legisla­
tion.” Cantor v. Detroit Edison Co., 428 U.S. 579, 596­
597 (1976). Thus, “[t]he mere possibility of conflict be­
tween state regulatory policy and federal antitrust pol­
icy is an insufficient basis for implying an exemption 
from the federal antitrust laws.” Id. at 596. Rather, 
because the state action doctrine protects conduct that 
is otherwise illegal under federal competition law, the 
doctrine is “disfavored” and must be given a narrow ap­
plication. Ticor, 504 U.S. at 636. 
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2. To guard against unwarranted narrowing of fed­
eral law, while ensuring that the state action doctrine 
remains true to its roots in federalism, this Court has 
insisted that the displacement of competition on which 
the doctrine depends be “clearly articulated and affir­
matively expressed” as the State’s adopted policy.  La-
fayette, 435 U.S. at 410 (opinion of Brennan, J.); see 
Town of Hallie v. City of Eau Claire, 471 U.S. 34, 40 
(1985); California Retail Liquor Dealers Ass’n v. Mid-
cal Aluminum, Inc., 445 U.S. 97, 105 (1980); New Motor 
Vehicle Bd. v. Orrin W. Fox Co., 439 U.S. 96, 109 (1978). 

A State’s grant to a political subdivision of general 
powers to regulate or participate in commerce cannot 
provide the requisite “clear articulation” of a state pol­
icy to displace competition.  That is particularly clear 
from this Court’s decision in Boulder, which addressed 
the applicability of the state action doctrine to a city 
ordinance that prevented a cable television service pro­
vider from expanding. 455 U.S. at 44-46, 54-56.  The 
ordinance was enacted pursuant to Colorado’s constitu­
tional “home rule” delegation of authority, under which 
a city may exercise “the full right of self-government in 
both local and municipal matters.”  Id. at 43-44 (citation 
omitted). 

Boulder argued that “it may be inferred, from the 
authority given to Boulder to operate in a particular 
area[,]  *  *  *  that the legislature contemplated the kind 
of action complained of.”  Boulder, 455 U.S. at 55 (inter­
nal quotation marks, emphasis, and citation omitted). 
This Court rejected that contention, explaining that 

the requirement of “clear articulation and affirma­
tive expression” is not satisfied when the State’s po­
sition is one of mere neutrality respecting the munic­
ipal actions challenged as anticompetitive.  A State 
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that allows its municipalities to do as they please can 
hardly be said to have “contemplated” the specific 
anticompetitive actions for which municipal liability 
is sought. 

Ibid. The Court further explained that “[a]cceptance of 
such a proposition—that the general grant of power to 
enact ordinances necessarily implies state authorization 
to enact specific anticompetitive ordinances—would 
wholly eviscerate the concepts of ‘clear articulation and 
affirmative expression.’ ”  Id. at 56. 

The Court used similar reasoning in Cantor, where 
it held that the state action doctrine did not shield a 
state-regulated electrical utility’s program of providing 
light bulbs without extra cost to its electricity custom­
ers. The Court explained that inclusion of the program 
on the utility’s tariff filed with, and approved by, the 
Michigan Public Service Commission, 428 U.S. at 582­
583, was not enough to attribute the utility’s program to 
the State. No Michigan statutes regulated the light-
bulb sales market, and neither the Michigan legislature 
nor the state Public Service Commission had ever 
passed on the desirability of the utility’s program.  Ac­
cordingly, the Court held that the Public Service Com­
mission’s approval did not “implement any statewide 
policy relating to light bulbs”; at most, “the State’s pol­
icy [wa]s neutral on the question whether a utility 
should, or should not, have such a program.”  Id. at 585. 
The Court also considered whether Michigan’s regula­
tory scheme could coexist with the national competition 
policy. Finding “no reason to believe that Michigan’s 
regulation of its electric utilities will no longer be able to 
function effectively” “if the federal antitrust laws should 
be construed to outlaw respondent’s light-bulb-exchange 
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program,” the Court rejected the utility’s state action 
defense. Id. at 598. 

By contrast, each of the cases in which this Court has 
upheld a state action defense has involved a regulatory 
structure, or an affirmatively expressed state policy, 
calculated to order a particular market by means incom­
patible with free-market competition.  Parker v. Brown, 
317 U.S. 341 (1943), involved a California regulatory 
framework designed “to restrict competition among the 
growers and maintain prices in the distribution of their 
commodities,” with the avowed output-restrictive pur­
poses of “conserv[ing] the agricultural wealth of the 
State” and “prevent[ing] economic waste in the market­
ing of agricultural products of the state.” Id. at 346. 
State officials extensively regulated various private ac­
tors (producers, handlers, and packers) in the service of 
a detailed and comprehensive proration program en­
forced through civil and criminal sanctions. See id. at 
346-348. Although Parker antedates this Court’s formu­
lation of the “clearly articulated and affirmatively ex­
pressed” standard, California plainly satisfied that stan­
dard by designing and implementing a regulatory sub­
stitute for unfettered competition in the State’s agricul­
tural commodities markets. 

A similarly anticompetitive state statute was at issue 
in Hallie. There, the plaintiff Wisconsin townships chal­
lenged the defendant city’s policy of providing sewage 
treatment services (over which the city held a monopoly) 
only to lands that agreed to be annexed to the city and 
to use the city’s sewage collection and transportation 
services. 471 U.S. at 36-37.  The townships argued that 
the challenged policy had enabled the city “to gain an 
unlawful monopoly over the provision of sewage collec­
tion and transportation services,” and that “the City’s 
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actions constituted an illegal tying arrangement and an 
unlawful refusal to deal with the Towns.” Id. at 37.  The 
city raised a state action defense, relying on state stat­
utes that authorized it both to regulate the boundaries 
of its service area and to refuse sewage services to 
unannexed areas. See id. at 40-41. 

This Court held that the city’s actions were not sub­
ject to federal competition law because the State had 
articulated a policy of allocating sewage services 
through governmental regulation and the politics of an­
nexation, rather than through market forces.  The Court 
attached particular weight to Wisconsin-law provisions 
that (a) granted cities that operate public utilities the 
power to “by ordinance fix the limits of such service in 
unincorporated areas,” and (b) stated that “the munici­
pal utility shall have no obligation to serve beyond the 
area so delineated.” Hallie, 471 U.S. at 41 (quoting Wis. 
Stat. § 66.069(2)(c) (1981-1982)). Because these provi­
sions granted the city the power to insist upon annex-
ation—which would necessarily eliminate competition in 
the provision of sewage collection and transportation 
services—the Court found it “clear that anticompetitive 
effects logically would result from this broad authority 
to regulate.” Id. at 42.  The Court analogized the case to 
Orrin W. Fox, in which the relevant state statute re­
stricted the location of new or relocated auto dealerships 
in relation to their incumbent rivals, thus “provid[ing] 
[a] regulatory structure that inherently ‘displace[d] un­
fettered business freedom.’ ”  Ibid. (quoting 439 U.S. at 
109) (third pair of brackets in original). 

In Southern Motor Carriers Rate Conference v. 
United States, 471 U.S. 48 (1985), decided the same day 
as Hallie, this Court held that Mississippi’s Motor Car­
rier Regulatory Law of 1938, Miss. Code Ann. § 77-7-1 
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et seq., clearly articulated a state policy to displace com­
petition with regulation. The statute required the 
State’s Public Service Commission to “prescribe ‘just 
and reasonable’ rates for the intrastate transportation 
of general commodities” by common carrier.  Southern 
Motor Carriers, 471 U.S. at 63 (citing Miss. Code Ann. 
§ 77-7-221 (1973)). Such rates were to be determined 
“on the basis of statutorily enumerated factors,” having 
“no discernible relationship to the prices that would be 
set by a perfectly efficient and unregulated market.”  Id. 
at 65 n.25 (citing Miss. Code Ann. § 77-7-221 (1973)). 
The Court explained that the clear articulation standard 
was met because the “Commission [wa]s not authorized 
to choose free-market competition,” but was required 
instead to follow a statutorily prescribed and “inher­
ently anticompetitive rate-setting process.”  Id. at 64, 65 
n.25. 

City of Columbia v. Omni Outdoor Advertising, Inc., 
499 U.S. 365, 373 (1991), involved another “necessarily” 
anticompetitive state regime. There, a city zoning ordi­
nance regulating the erection of billboards had the effect 
of benefitting a company whose billboards were already 
in place, thereby hindering a new rival’s ability to com­
pete. Id. at 368. The Court concluded that the South 
Carolina statutes authorizing municipal zoning in gen­
eral, and the challenged ordinance in particular (see id. 
at 370-371 & n.3), satisfied the “clear articulation” re­
quirement of the state action doctrine. Id. at 370-373. 
The Court explained that “[t]he very purpose of zoning 
regulation is to displace unfettered business freedom in 
a manner that regularly has the effect of preventing 
normal acts of competition,” and that “[a] municipal or­
dinance restricting the size, location, and spacing of bill­
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boards  *  *  *  necessarily protects existing billboards 
against some competition from newcomers.”  Id. at 373. 

A consistent principle underlies the contrasting out­
comes of this line of cases.  The clear articulation re­
quirement of the state action doctrine is satisfied only 
when the challenged conduct is undertaken pursuant to 
a State’s affirmatively expressed public policy or regula­
tory structure that “inherently,” Hallie, 471 U.S. at 42; 
Southern Motor Carriers, 471 U.S. at 64, by “design[],” 
Orrin W. Fox, 439 U.S. at 109, or “necessarily,” Omni 
Outdoor, 499 U.S. at 373, “displace[s] unfettered busi­
ness freedom,” Midcal, 445 U.S. at 106 n.9 (quoting 
Orrin W. Fox, 439 U.S. at 109). Enactment of such a law 
reflects the State’s rejection, with respect to a particular 
field of endeavor, of federal law’s background “assump­
tion that competition is the best method of allocating 
resources.”  National Soc’y of Prof’l Eng’rs v. United 
States, 435 U.S. 679, 695 (1978). By contrast, a state 
action defense is not available if the State’s purposes 
and objective can be realized, and its laws can “function 
effectively,” Cantor, 428 U.S. at 598, without displacing 
free-market competition. In particular, a state action 
defense cannot be premised on a broad, general state-
law grant of authority, since such a grant (though capa­
ble of anticompetitive uses) gives no indication that the 
State anticipated and condoned specific anticompetitive 
practices. See Boulder, 455 U.S. at 55. 

B.	 The Relevant Georgia-Law Provisions Do Not Suggest, 
Let Alone Clearly Articulate, Any Legislative Intent 
To Displace Competition In The Provision Of Hospital 
Services 

The court of appeals erred in applying the principles 
described above to the transaction at issue in this case. 
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In accepting respondents’ state action defense, the court 
did not identify any Georgia law reflecting an intent to 
consolidate hospital ownership and displace competition. 
Nor did the court identify any state policy or regulatory 
program whose effective implementation will be hin­
dered if transactions like the challenged purchase-and­
lease arrangement are subject to federal antitrust scru­
tiny.  Rather, the court treated the Georgia legislature’s 
grant to the Authority of general corporate powers as an 
affirmative expression of state policy to displace compe­
tition in the provision of hospital services.  That analysis 
is unsound. 

1. Like the federal antitrust laws, Georgia’s consti­
tution reflects a policy preference for free-market com­
petition. See Ga. Const. Art. III, Sec. VI, Para. V(c)(1) 
(“The General Assembly shall not have the power to 
authorize any contract or agreement which may have the 
effect of or which is intended to have the effect of en­
couraging a monopoly, which is hereby declared to be 
unlawful and void.”).3  That preference extends to the 
market for public-hospital services.  The Georgia Su­
preme Court has observed: 

The very functions performed by the Hospital Au­
thority are performed by private hospitals and the 
Hospital Authority is in direct competition with these 

Effective 2011, the Georgia Constitution permits the legislation and 
enforcement of “reasonable restrictive covenants contained in employ­
ment and commercial contracts,” Ga. Code. Ann. § 13-8-50 (Supp. 2011). 
See Ga. Const. Art. III, Sec. VI, Para. V(c)(1) (“[e]xcept as otherwise 
provided in subparagraph (c)(2) of this paragraph * * * ”); id. Para. 
V(c)(2) and (3) (enumerating fields of permissible restrictive covenants 
and permitting judicial enforcement); Ga. Code Ann. §§ 13-8-2(a), 
13-8-50 et seq. (Supp. 2011) (new restrictive covenants statute).  That 
new exception is not relevant to this case. 
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private hospitals for patients. If an instrumentality 
of the government chooses to enter an area of busi­
ness ordinarily carried on by private enterprise, i.e., 
engage in a function that is not “governmental,” 
there is no reason why it should not be charged with 
the same responsibilities and liabilities borne by a 
private corporation. 

Thomas v. Hospital Auth., 440 S.E.2d 195, 197 (Ga. 
1994) (footnote omitted);4 see, e.g., Cox v. Athens Reg’l 
Med . Ctr., Inc., 631 S.E.2d 792, 795, 797 (Ga. Ct. App. 
2006) (rejecting a challenge to the rates that a public, 
authority-owned hospital charged to uninsured patients, 
in light of “the public policy of Georgia, as established 
by the General Assembly,  *  *  *  that purchasers of  
hospital services use [certain] pricing information to 
compare hospital charges and make cost-effective deci­
sions,” ref lecting “the Georgia General Assembly’s deci­
sion to let market forces control health care costs in 
Georgia”). 

2. Georgia’s Hospital Authorities Law itself is si­
lent—i.e., “neutral[],” Boulder, 455 U.S. at 55; Cantor, 
428 U.S. at 585—on the issue of anticompetitive conduct 
by the Authority (and, a fortiori, on the private respon­
dents’ anticompetitive conduct).  As discussed above, pp. 
7-9, supra, the statute allows the State’s political subdi­
visions to enter the hospital-services market, but it nei­
ther expresses a legislative preference for consolidating 
ownership of local hospitals, nor “provide[s] [a] regula­
tory structure that inherently ‘displace[s] unfettered 

Part of the reasoning in Thomas has been superseded by subse­
quent changes in state law, see Kyle v. Georgia Lottery Corp., 
718 S.E.2d 801, 802-804 (Ga. 2011), but the decision remains valid with 
respect to the status of hospital authorities. 
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business freedom.’ ” Hallie, 471 U.S. at 42 (quoting 
Orrin W. Fox, 439 U.S. at 109). 

The court of appeals stated that the Hospital Author­
ities Law “evidently contemplates anticompetitive ef­
fects” because “the Georgia legislature granted powers 
of impressive breadth to the hospital authorities.”  Pet. 
App. 11a. But except for the power of eminent domain, 
Ga. Code Ann. § 31-7-75(12), which has no bearing on 
this case, the powers that Georgia law confers upon each 
local hospital authority—e.g., the powers to make con­
tracts, set the price for its products, sue and be sued, 
transact in real and personal property, and so on— 
closely resemble those an ordinary business corporation 
would possess. See, e.g., Ga. Code Ann. § 14-2-302 (gen­
eral corporate powers granted to Georgia’s corpora­
tions); id. § 14-2-1101 (permitting corporate mergers); 
id. §§ 14-2-1201 to -1202 (permitting sale of corporate 
assets to other corporations).  No one would suggest 
that a general power to make contracts implies a privi­
lege to enter a price-fixing agreement; or that the power 
to set prices implies a privilege to engage in predatory 
pricing; or that the power to sue implies a privilege to 
monopolize a market through sham lawsuits.  Indeed, in 
its first Sherman Act merger case, this Court held that 
the authorization for merger transactions conferred by 
state corporation law did not exempt a merger from fed­
eral antitrust scrutiny. Northern Sec. Co. v. United 
States, 193 U.S. 197, 345-346 (1904) (plurality opinion). 

The court below placed particular emphasis on the 
hospital authorities’ granted powers to “acquire by pur­
chase, lease, or otherwise  .  .  .  projects,” and to “lease 
.  .  .  for operation by others any project.”  See Pet. App. 
at 12a (citing Ga. Code Ann. § 31-7-75(4) and (7)).  But 
neither of these powers “inherently ‘displace[s] unfet­
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tered business freedom.’ ”  Hallie, 471 U.S. at 42 (quot­
ing Orrin W. Fox, 439 U.S. at 109). To the contrary, the 
powers to acquire and lease out property are routinely 
exercised, by a broad range of commercial and noncom­
mercial entities, in ways that are fully consistent with 
federal competition law. See 1A Phillip E. Areeda & 
Herbert Hovenkamp, Antitrust Law (Areeda & 
Hovenkamp) ¶ 225b4, at 153 (3d ed. 2006) (“We would 
thus also disagree with decisions holding or suggesting 
that the power to buy and sell property implies the 
power to enter into otherwise unlawful mergers.”). 

The court of appeals also suggested that the Hospital 
Authorities Law necessarily contemplates anticompeti­
tive hospital acquisitions because “[t]he legislature could 
hardly have thought that Georgia’s more rural markets 
could support so many hospitals that acquisitions by an 
authority would not harm competition.” Pet. App. 13a. 
The court’s reasoning was faulty in two independent 
respects. 

First, the court’s inference assumes that granting 
Georgia hospital authorities a general statutory power 
to make acquisitions will necessarily tend to increase 
concentration of the market for acute-care hospital ser­
vices. Respondents make a similar assumption. See Br. 
in Opp. 20 (suggesting that the Authority has “the statu­
tory power to acquire and operate another hospital”) 
(emphasis added).  But the statute refers broadly to ac­
quisitions of “projects,” which include not only hospitals 
but also, inter alia, nursing homes, clinics, and rehabili­
tation centers.  Ga. Code Ann. § 31-7-71(5).  The acquisi­
tion of such businesses would not threaten to lessen 
competition in the acute-care hospital-services market. 

Second, even if the statute referred only to acquisi­
tions in a single market, it still would not inherently dis­
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place competition. In areas of the State served by a sin­
gle hospital, the acquisition of that hospital by the local 
authority would not typically be anticompetitive, as it 
would not increase concentration.  See 1A Areeda & 
Hovenkamp ¶ 224e, at 126 (“[S]ubstitution of one mo­
nopolist for another is not an antitrust violation.”).  And 
in an area served by many hospitals, a merger may not 
be anticompetitive if it does not “result[] in a significant 
increase in the concentration of firms in th[e] market.” 
Philadelphia Nat’l Bank, 374 U.S. at 363; see U.S. Dep’t 
of Justice & FTC, Horizontal Merger Guidelines §§ 5, 
9, 10, at 15-19, 27-31 (2010) (discussing the relevance of 
market concentration, entry barriers, and efficiencies, 
respectively, to the potential for anticompetitive effects 
of mergers). It is in the intermediate case, where (as 
here) the number of hospitals serving a market is small 
but greater than one, that transfers of ownership raise 
the clearest competitive concerns.  And even in that set­
ting, a transfer will likely be problematic only if the pur­
chaser of one hospital is already the owner of another. 
Nothing in the Hospital Authorities Law suggests that 
the Georgia legislature specifically contemplated that 
subset of mergers when it authorized hospital authori­
ties to transact in property. 

Like the power of an ordinary corporation to acquire 
property, the power of Georgia hospital authorities “[t]o 
acquire  *  *  *  projects,” Ga. Code Ann. § 31-7-75(4), 
can be used both in ways that are anticompetitive and in 
ways that raise no antitrust concerns.  Rather than evi­
dencing the State’s intent to displace federal competi­
tion law, the Georgia statute is more naturally under­
stood to authorize such acquisitions subject to the same 
legal restrictions that bind a private company engaged 
in the same line of business. See 1A Areeda & 
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Hovenkamp ¶ 225a, at 131 (“When a [S]tate grants 
power to an inferior entity, it presumably grants the 
power to do the thing contemplated, but not to do so an­
ticompetitively.”); id. ¶ 225b4, at 28 (Supp. 2012) (“[A] 
more logical reading” of the Hospital Authorities Law 
“is that the statute gave the hospital districts the power 
to make acquisitions, provided that these acquisitions 
were not unlawful on other grounds.”).5  The preference 
for free-market competition set forth in the State’s con­
stitution (see pp. 28-29, supra) further undermines the 
court of appeals’ inference that the Georgia legislature 
intended, through the conferral of general corporate 
powers, to grant an antitrust exemption that other cor­
porations do not possess. 

3. No other provision of the Hospital Authorities 
Law reflects a design to displace competition in the 
hospital-services market. To the contrary, several fea­
tures of the statute suggest that the Georgia legislature 
expected and intended hospital authorities to face com­
petitive market forces. 

See also Kay Elec. Coop. v. City of Newkirk, 647 F.3d 1039, 1041 
(10th Cir. 2011) (“When a city acts as a market participant it generally 
has to play by the same rules as everyone else.”), cert. denied, 132 S. Ct. 
1107 (2012); First Am. Title Co. v. Devaugh, 480 F.3d 438, 456 (6th Cir. 
2007) (“[G]ranting counties the general power to contract or manage 
their business affairs cannot imply state authorization to impose * * * 
anticompetitive restriction[s].”); Surgical Care Ctr. of Hammond, L.C. 
v. Hospital Serv. Dist. No. 1, 171 F.3d 231, 236 (5th Cir.) (en banc) 
(“[C]ourts will not infer  *  *  *  a policy to displace competition from 
naked grants of authority.”), cert. denied, 528 U.S. 964 (1999); Lancas-
ter Cmty. Hosp. v. Antelope Valley Hosp. Dist., 940 F.2d 397, 403 (9th 
Cir. 1991) (“[A] subordinate state entity must do more than merely 
produce an authorization to ‘do business’ to show that the [S]tate’s 
policy is to displace competition.”), cert. denied, 502 U.S. 1094 (1992). 
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For example, the statute empowers local hospital 
authorities to “exercise any or all powers now or hereaf­
ter possessed by private corporations performing simi­
lar functions.” Ga. Code Ann. § 31-7-75(21). That provi­
sion reflects the legislature’s understanding that hospi­
tal authorities and private hospitals will provide services 
on a level playing field in competition with one another. 
See Thomas, 440 S.E.2d at 197 (“Hospital Authority is 
in direct competition with  *  *  *  private hospitals for 
patients.”). And because “private corporations perform­
ing similar functions” are presumptively subject to fed­
eral competition law, the provision reinforces the infer­
ence that local hospital authorities are subject to the 
same constraints.  The statute also exempts from disclo­
sure under public-records laws hospital authorities’ “po­
tentially commercially valuable” plans “that may be of 
competitive advantage in the operation of  *  *  *  medi­
cal facilities.”  Ga. Code Ann. § 31-7-75.2.  That provision 
likewise reflects an expectation of competition between 
the authorities and private hospitals. 

Section 31-7-72.1 also undermines respondents’ posi­
tion. That section permits the consolidation of hospital 
authorities existing within certain large-population 
counties. When such authorities consolidate, they “are 
acting pursuant to state policy and shall be immune 
from antitrust liability to the same degree and extent as 
enjoyed by the State of Georgia.”  Ga. Code Ann. 
§ 31-7-72.1(e). That section does not apply to the Au­
thority involved in this case (because Dougherty County 
is not a large-population county, and it has no other hos­
pital authorities, see id. § 31-7-73), or to the transaction 
at issue here (because the transaction involves a merger 
of hospitals, not a consolidation of public hospital au­
thorities). That express conferral of an antitrust exemp­
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tion in narrowly defined circumstances reflects the 
Georgia legislature’s premise that local hospital authori­
ties are otherwise subject to federal competition law.  If 
the legislature had intended the Hospital Authorities 
Law to effect a general displacement of competition in 
the hospital-services market, the antitrust exemption in 
Section 31-7-72.1(e) would be superfluous.  See, e.g., 
TRW Inc. v. Andrews, 534 U.S. 19, 31 (2001) (“It is a 
cardinal principle of statutory construction that a stat­
ute ought, upon the whole, to be so construed that, if it 
can be prevented, no clause, sentence, or word shall be 
superfluous, void, or insignificant.”) (internal quotation 
marks and citation omitted).  But see Pet. App. 13a-14a 
(court of appeals refusing to draw such an inference). 

Respondents also rely (see Br. in Opp. 8-9, 22) on 
provisions of the Hospital Authorities Law that limit the 
lessee of an authority project (such as PPMH) to a “rea­
sonable rate of return on its investment,” Ga. Code Ann. 
§ 31-7-75(7), and prohibit local hospital authorities from 
“operat[ing] or construct[ing] any project for profit,” id. 
§ 31-7-77. Contrary to respondents’ contention, those 
provisions do not suggest that the Georgia legislature 
intended to displace competition in the hospital-services 
market. 

There is no inconsistency between those provisions 
and federal competition law.  The provision governing 
lease of a project “for operation by others” requires that 
the lease “promote the public health needs of the com­
munity by making additional facilities available  *  *  * 
or by lowering the cost of health care in the community.” 
Ga. Code Ann. § 31-7-75(7).  That objective is in no way 
inconsistent with the “fundamental goal of antitrust 
law,” which is to increase output and lower price in re­
sponse to consumer needs. NCAA v. Board of Regents, 
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468 U.S. 85, 107 (1984). And because nonprofit entities 
are subject to federal antitrust restrictions (see pp. 46­
47, infra), Section 31-7-77 likewise does not suggest a 
legislative intent to displace the application of those 
laws. 

To be sure, States may permissibly displace federal 
antitrust law by clearly articulating an intent to pursue 
the same objectives through alternative means.  But 
nothing in Sections 31-7-75(7) and 31-7-77 suggests a 
legislative judgment that, in the context of local hospital 
services, the goal of federal antitrust law would be 
better realized through means other than free-market 
competition. Those provisions are most naturally under­
stood as serving the Hospital Authorities Law’s “pur­
pose of  *  *  *  carry[ing] out  *  *  *  the duty which the 
State owe[s] to its indigent sick.”  DeJarnette, 23 S.E.2d 
at 723. At most, those provisions suggest a legislative 
awareness that lawful monopoly conditions may some­
times exist with respect to the provision of hospital ser­
vices, as when a local authority or its lessee operates the 
only hospital in a given market.  Cf. United States v. 
Grinnell Corp., 384 U.S. 563, 570-571 (1966) (explaining 
that the mere existence of monopoly conditions does not 
violate federal antitrust law).  “There is no logical incon­
sistency between requiring such a firm to meet regula­
tory criteria insofar as it is exercising its natural monop­
oly powers and also to comply with antitrust standards 
to the extent that it engages in business activity in com­
petitive areas of the economy.”  Cantor, 428 U.S. at 596. 
Georgia’s effort to alleviate the practical harms that 
such monopolies might cause does not suggest a state 
policy of displacing competition with additional monopo­
lies through local hospital authorities’ acquisition of pri­
vately owned competitors. 
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C.	 The Decision Below Typifies A Recurring Misunder-
standing Of The Role Of “Foreseeability” In The State 
Action Doctrine 

The erroneous application of the state action doctrine 
by the court below is traceable in part to a recurring 
misunderstanding of this Court’s prior use of the word 
“foreseeable” in connection with the state action doc­
trine. The Court should take the opportunity to address 
that misunderstanding to ensure that lower courts’ ap­
plication of the doctrine remains aligned with its justifi­
cations. 

1. The Eleventh Circuit held in this case that the 
state action doctrine applies if “anticompetitive conduct 
is a ‘foreseeable result’ of the [State] legislation.”  Pet. 
App. 9a (quoting Hallie, 471 U.S. at 42). The court fur­
ther explained that, under its circuit precedent, “a ‘fore­
seeable anticompetitive effect’ need not be ‘one that or­
dinarily occurs, routinely occurs, or is inherently likely 
to occur as a result of the empowering legislation.’  The 
clear-articulation standard ‘require[s] only that the anti-
competitive conduct be reasonably anticipated.’ ”  Ibid. 
(brackets in original) (quoting FTC v. Hospital Bd . of 
Dirs. of Lee Cnty., 38 F.3d 1184, 1188, 1190-1191 (11th 
Cir. 1994)); accord Pet. App. 44a-45a (district court opin­
ion). The Eleventh Circuit has consistently found it 
“foreseeable” in this sense that ordinary corporate pow­
ers will be put to anticompetitive ends.6 

See Pet. App. 12a (“[I]n granting the power to acquire hospitals, 
the legislature must have anticipated that such acquisitions would pro­
duce anticompetitive effects.”); Bankers Ins. Co. v. Florida Resid-
ential Prop. & Cas. Joint Underwriting Ass’n, 137 F.3d 1293, 
1298 (1998) (finding it “foreseeable that conferring  *  *  *  discretion 
on the [defendant public insurance association] to select policy servic­
ing services could result in potentially anticompetitive” conduct, such 
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If the word “foreseeable” is viewed in isolation, the 
court of appeals’ approach reflects a literally plausible 
understanding of that term. Because anticompetitive 
behavior often furthers the economic and other interests 
of those who engage in it, it is foreseeable (in the sense 
that it can “reasonably [be] anticipated,” Pet. App. 9a 
(citation omitted)) that broad, general grants of power 
will sometimes be used in anticompetitive ways.  Cf. 
United States v. Rockford Mem’l Corp., 898 F.2d 1278, 
1285 (7th Cir.) (Posner, J.) (“Most people do not like to 
compete, and will seek ways of avoiding competition by 
agreement tacit or explicit.”), cert. denied, 498 U.S. 920 
(1990); 1 Adam Smith, An Inquiry into the Nature and 
Causes of the Wealth of Nations 145 (R.H. Campbell et 
al., eds., 1979) (“People of the same trade seldom meet 
together, even for merriment and diversion, but the con­
versation ends in a conspiracy against the publick, or in 
some contrivance to raise prices.”). 

2. Although this Court has used the word “foresee­
able” in describing the circumstances under which the 

as an allegedly anticompetitive refusal to contract with the plaintiff 
insurer for servicing); Crosby v. Hospital Auth., 93 F.3d 1515, 1534 
(1996) (“[I]t is at the very least foreseeable, and most certainly 
reasonably anticipated, that [a statute permitting determinations of 
hospital staff privileges to be made by peer review] would enable a 
hospital authority to engage in anticompetitive conduct [such as an 
alleged group boycott] through its peer review activities.”) (internal 
quotation marks and citation omitted), cert. denied, 520 U.S. 1116 
(1997); Lee County, 38 F.3d at 1192 (“The [public hospital] Board’s 
allegedly anticompetitive [hospital merger] could have been rea­
sonably anticipated by the Florida Legislature when it gave the Board 
the implicit power to acquire other hospitals and was, therefore, a 
foreseeable consequence of the legislature’s delegation of power to the 
Board.”); Bolt v. Halifax Hosp. Med . Ctr., 980 F.2d 1381, 1388-1389 
(1993) (similar to Crosby). 
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state action doctrine applies, the Court’s decisions reject 
the expansive view of that doctrine that the court below 
adopted.  Applying “foreseeability” so broadly would fail 
to distinguish between, on the one hand, situations 
where the State has clearly articulated and affirmatively 
expressed a policy to displace competition (in which a 
state action defense may be available), and, on the other 
hand, situations where the State has legislated generally 
but has not sought to displace competition.  The Court 
has used the word “foreseeable” to describe conduct that 
the State can safely be presumed to have contemplated 
and endorsed, as evidenced by the State’s conferral of 
specific powers that are inherently inconsistent with 
pure free-market competition.  That approach ensures 
that the state action doctrine serves its intended pur­
pose of vindicating actual state policy choices, rather 
than creating exemptions for aberrant anticompetitive 
conduct in spheres where the State has evinced no intent 
to displace competition. 

Thus, in rejecting the townships’ argument in Hallie 
that the lack of an “express mention of anticompetitive 
conduct” in state law precluded the city’s state action 
defense, this Court observed that the challenged munici­
pal conduct was “a foreseeable result of empowering the 
City to refuse to serve unannexed areas.” 471 U.S. at 
41-42. The Court clarified and expanded on that state­
ment on the next page of its opinion, however, where it 
contrasted the Wisconsin laws involved in Hallie with 
the Home Rule Amendment at issue in Boulder. The 
Court explained that the Home Rule Amendment was 
“neutral” because it left the municipality “free to decide 
every aspect of policy relating to cable television, as well 
as policy relating to any other field of regulation of local 
concern.” Id. at 43.  By contrast, the state laws at issue 
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in Hallie had “specifically authorized Wisconsin cities to 
provide sewage services and ha[d] delegated to the cities 
the express authority to take action that foreseeably will 
result in anticompetitive effects. No reasonable argu­
ment can be made that these statutes are neutral in the 
same way that Colorado’s Home Rule Amendment was.” 
Ibid. 

This Court in Hallie thus linked the foreseeabilty of 
the city’s anticompetitive conduct to the specificity of 
the relevant state-law authorization, and the inherently 
anticompetitive nature of the authorized conduct.  The 
anticompetitive conduct at issue in Hallie was foresee­
able in the sense of being the natural and expected re­
sult of the relevant state-law authorization and not 
merely one theoretically possible use of the authority 
conferred. In reaching that conclusion, the Court re­
jected the townships’ effort to equate the broad, general 
authorization involved in Boulder with state laws autho­
rizing conduct that is inherently anticompetitive. The 
decision of the court below, which held that anticompeti­
tive behavior is a “foreseeable” result of a legislative 
grant of general corporate powers, rests on the very 
analogy that the Court rejected in Hallie. See Pet. App. 
9a (“[A] foreseeable anticompetitive effect need not be 
one that ordinarily occurs, routinely occurs, or is inher­
ently likely to occur as a result of the empowering legis­
lation.”) (internal quotation marks and citation omit­
ted).7 

As leading commentators have explained: 

Sufficient state authorization comprises two elements.  First, the 
state itself must have authorized the challenged activity in the state 
law sense of permitting the relevant actor to engage in it; second, it 
must have done  so  with  an  intent  to displace the antitrust laws. 
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This Court in Omni Outdoor cited Hallie for the 
proposition that the “clear articulation” requirement of 
the state action doctrine is satisfied “if suppression of 
competition is the ‘foreseeable result’ of what the statute 
authorizes.”  499 U.S. at 373 (quoting Hallie, 471 U.S. at 
42). In holding that this requirement was satisfied, how­
ever, the Court explained that “[t]he very purpose of 
zoning regulation is to displace unfettered business free­
dom in a manner that regularly has the effect of pre­
venting normal acts of competition.”  Ibid. As in Hallie, 
the Court thus linked the foreseeability of anticompeti­
tive effects to the relevant state law’s specific focus on 
a form of regulation (zoning) that inherently displaces 
pure free-market competition. 

3. “Foreseeability” can thus be an appropriate tool 
for discerning the State’s intent to displace competition, 
which is the ultimate question under the state action 
doctrine. When a State authorizes the specific conduct 
that is challenged in a federal antitrust suit, and that 
type of conduct is inherently anticompetitive, a court 
may reasonably infer that the State has “clearly articu­
lated and affirmatively expressed” in state law, Hallie, 
471 U.S. at 38-39 (citations omitted), its intent “to dis­
place competition in a particular field,” Southern Motor 
Carriers, 471 U.S. at 64. But when a State simply 
grants general corporate powers whose exercise does 
not inherently restrict competition, the most foreseeable 
result is that the recipient will exercise those powers in 
conformity with the background rules that bind simi-

Decisions such as Boulder make clear that authorization in the first 
sense alone is insufficient. 

1A Areeda & Hovenkamp ¶ 225a, at 131 (internal quotation marks and 
footnotes omitted). 
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larly situated private actors, and there is consequently 
no basis for inferring an intent on the State’s part to 
displace competition. See pp. 32-33, 34, supra. That 
approach preserves the full scope of federal competition 
law and reserves the state action doctrine for circum­
stances in which anticompetitive conduct is the natural 
and expected (and thus, presumably, intended) conse­
quence of the State’s regulatory choices. It also re­
spects the Court’s admonition that state neutrality is not 
sufficient to displace the federal competition laws.  Boul-
der, 455 U.S. at 55; Cantor, 428 U.S. at 585. 

The state action doctrine is intended “to foster and 
preserve the federal system,” Ticor, 504 U.S. at 633, by 
allowing affirmative state policy choices to prevail even 
when they are inconsistent with the preference for free-
market competition reflected in the federal antitrust 
laws. When a State authorizes a specific class of inher­
ently anticompetitive conduct, application of federal an­
titrust law to the authorized activities can be expected 
to subvert the State’s regulatory regime.  In Omni Out-
door, for example, it would have made no sense to say 
that South Carolina municipalities could continue to en­
gage in zoning so long as they did so without impairing 
free-market competition, since “[t]he very purpose of 
zoning regulation is to displace unfettered business free­
dom.” 499 U.S. at 373. Application of the state action 
doctrine in that case thus vindicated a state policy choice 
that was clearly implicit in the authorization to zone. 

The understanding of “foreseeability” reflected in 
the decisions below, by contrast, “stand[s] federalism on 
its head.” Surgical Care Ctr. of Hammond, L.C. v. Hos-
pital Serv. Dist. No. 1, 171 F.3d 231, 236 (5th Cir.) (en 
banc), cert. denied, 528 U.S. 964 (1999). If the state ac­
tion doctrine were triggered by every state-law grant of 
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general powers that are susceptible of anticompetitive 
misuse, a “[S]tate would henceforth be required to dis­
claim affirmatively antitrust immunity, at the peril of 
creating an instrument of local government with power 
the state did not intend to grant.”  Ibid. That result 
would disserve the federalism values that the state ac­
tion doctrine is intended to protect, since it would “com­
pel  *  *  *  result[s] that the States do not intend but for 
which they are held to account.” Ticor, 504 U.S. at 636; 
see id. at 632, 635 (“Continued enforcement of the na­
tional antitrust policy grants the States more freedom, 
not less, in deciding whether to subject discrete parts of 
the economy to additional regulations and controls,” yet 
“[i]f the States must act in the shadow of state-action 
immunity whenever they enter the realm of economic 
regulation, then [the] doctrine will impede their freedom 
of action, not advance it.”). 

4. Whatever superficial attraction there might be to 
the Eleventh Circuit’s literally plausible understanding 
of “foreseeability” in this context, this Court’s decisions 
make plain that the “clear articulation” requirement of 
the state action doctrine is satisfied only when the chal­
lenged conduct is undertaken pursuant to a State’s affir­
matively expressed public policy or regulatory structure 
that “inherently,” Hallie, 471 U.S. at 42; Southern Mo-
tor Carriers, 471 U.S. at 64, by “design[],” Orrin W. 
Fox, 439 U.S. at 109, or “necessarily,” Omni Outdoor, 
499 U.S. at 373, “displace[s] unfettered business free­
dom,” Midcal, 445 U.S. at 106 n.9 (quoting Orrin W. 
Fox, 439 U.S. at 109). For purposes of the Court’s state 
action jurisprudence, anticompetitive conduct is the 
“foreseeable” result of a state-law authorization only if 
state law speaks with relative specificity to the particu­
lar conduct involved, and the conduct is inherently anti­
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competitive, thereby supporting the inference that the 
State anticipated and endorsed such behavior as part of 
a policy to displace competition. By contrast, anticom­
petitive conduct is not (for these purposes) the “foresee­
able” result of a broad, general grant of corporate pow­
ers, since “[a] State that allows its municipalities to do 
as they please can hardly be said to have ‘contemplated’ 
the specific anticompetitive actions” that ultimately oc­
cur. Boulder, 455 U.S. at 55. 

II.	 EVEN IF GEORGIA LAW HAD UNAMBIGUOUSLY CON-
DONED THE SALE-AND-LEASE ARRANGEMENT AT 
ISSUE HERE, THE TRANSACTION WOULD NOT BE 
EXEMPT FROM FEDERAL ANTITRUST LAW, SINCE A 
STATE CANNOT AUTHORIZE THE ACQUISITION BY 
PRIVATE PARTIES OF UNSUPERVISED MONO-
POLY POWER 

The state action doctrine does not permit a State to 
“confer antitrust immunity on private persons by fiat.” 
Ticor, 504 U.S. at 633. Instead, to shield private conduct 
from the federal antitrust laws, a State must adopt some 
alternative regulatory mechanism that provides for ac­
tive supervision of that conduct.  See ibid. (explaining 
that the protection of the state action doctrine is “con­
ferred out of respect for ongoing regulation by the 
State, not out of respect for the economics of price re­
straint”). Even assuming, arguendo, that supervision by 
a substate entity (like the Authority) can satisfy that 
requirement, there is no such supervision here.  The 
absence of such supervision is both an independent basis 
for reversing the judgment of the court of appeals, and 
a further reason to doubt that the Georgia legislature 
intended to displace competition in the hospital-services 
market. 
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A.	 The Transaction At Issue Here Creates A Private Mo-
nopoly That Must Be Actively Supervised If It Is To Be 
Shielded By The State Action Doctrine 

1. As detailed in the complaint and summarized 
above, the substance of the present transaction is that 
private parties arranged for PPHS to acquire a private 
monopoly by using the Authority as a conduit.  See J.A. 
28-66; pp. 11-13, supra. More than 20 years ago, the 
Authority ceded economic and operational control of all 
hospital affairs to PPHS, a private corporation.  J.A. 38, 
40-41. Under the terms of the 1990 lease of Memorial to 
PPMH, it is PPHS—not the Authority—that controls 
Memorial’s assets and operations, including control of 
Memorial’s revenues, expenditures, salaries, prices, con­
tract negotiations with health insurance companies, 
available services, and other matters of competitive sig­
nificance. J.A. 41; see J.A. 88-89 (lease term giving 
PPMH “total control over the establishment of all rates 
and charges,” subject only to the lease). The transaction 
at issue here will likewise give PPHS full economic and 
operational control over its rival, Palmyra, and hence a 
presumptive monopoly over acute-care hospital services 
in the Albany area for the next 40 years. J.A. 30, 49. 

Although the Authority created PPMH and PPHS to 
provide health care to the residents of Dougherty 
County, see J.A. 76, and retains ownership of Memo­
rial’s assets, PPHS and PPMH are private entities that 
operate independently of the Authority. See J.A. 108 
(lease term stating that “no provisions in this Agree­
ment nor any acts of the parties hereto shall be deemed 
to create any relationship between Transferor and 
Transferor [sic] other than the relationship of landlord 
and tenant”).  PPHS’s CEO has declared, in denying 
requests under Georgia’s open records law for the 
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board-meeting minutes of PPHS and PPMH, that 
“[e]ach of the Phoebe Putney entities is a private corpo­
ration and is neither affiliated with nor controlled by the 
Hospital Authority of Albany- Dougherty County.” 
Phoebe Putney Hospital Denies Request for Records, 
Rome News-Tribune, Sept. 29, 1995, at 6A. Compare 
Hallie, 471 U.S. at 45 n.9 (explaining that state “sun­
shine” laws tend to constrain municipalities to act in the 
public interest, making active supervision of such public 
entities unnecessary).  Absent active supervision, “there 
is no realistic assurance” that PPHS’s acquisition and 
operation of this monopoly will “promote[] state policy, 
rather than merely the [private] party’s individual inter­
ests.” Patrick v. Burget, 486 U.S. 94, 101 (1988); see 
Hallie, 471 U.S. at 47 (explaining that the active super­
vision requirement arises from “a real danger” that a 
private party “is acting to further his own interests, 
rather than the governmental interests of the State”). 

2. Respondents have argued that active supervision 
is not required here because PPHS and PPMH are non­
profit corporations charged with operating the Author­
ity’s projects for the public benefit.  See Br. in Opp. 8-9, 
22; Phoebe Putney C.A. Br. 27-30.8  That argument is 
flawed in two respects. 

First, PPHS’s nonprofit status does not exempt it 
from federal restrictions on the formation of private 
monopolies. “There is no doubt that the sweeping lan­
guage of [Sherman Act] § 1 applies to nonprofit enti­
ties.” NCAA, 468 U.S. at 100 n.22. “No gulf separates 

The Georgia Nonprofit Corporation Code, Ga. Code Ann. 
§§ 14-3-101 et seq., under which PPHS was chartered, see J.A. 38, 
provides that nonprofit corporations chartered by hospital authorities 
are in all relevant respects indistinguishable from other nonprofit 
corporations, see Ga. Code Ann. § 14-3-305(b). 
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the profit from the nonprofit sectors of the American 
economy. There are nonprofit hospitals and for-profit 
hospitals, nonprofit colleges and for-profit colleges 
*  *  *  .  When profit and nonprofit entities compete, 
they are driven by competition to become similar to each 
other.” Girl Scouts of Manitou Council, Inc. v. Girl 
Scouts of the United States, Inc., 646 F.3d 983, 987 (7th 
Cir. 2011) (Posner, J.). In particular, 

the absence of “profit” is no guarantee of eleemosy­
nary intent or practice.  Profit can appear not only in 
the form of dividends but also in the form of salaries 
and perquisites. Moreover, nonprofit organizations 
may be subject to the same incentives and tempta­
tions that for-profit firms are. 

*  *  *  *  * 

Indeed, the nonprofit hospital, including the publicly 
owned hospital, may have profit motives that are just 
as strong as those of the profit-making hospital. 

1B Areeda & Hovenkamp ¶ 261a, at 166-167. 
Second, respondents’ claim of a unity of interest be­

tween the Authority and PPHS is untenable, since 
PPHS plainly has private interests distinct from those 
of the Authority. In addition to PPMH, PPHS has nu­
merous other subsidiary affiliates—including for-profit 
business interests—that operate within and beyond 
Dougherty County. J.A. 168; Phoebe Putney C.A. Br. 
C-1 (corporate disclosure statement listing 11 subsidiar­
ies of PPHS). PPHS had closed several significant 
transactions of a similar nature, all without any Author­
ity involvement, before consummating the sale-and-lease 
arrangement at issue here. J.A. 167. Although PPHS 
could have purchased Palmyra without Authority in­
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volvement, it sought to use the Authority as a “proven” 
vehicle to provide “exemption from [a Hart-Scott-
Rodino] filing and attachment of the state action immu­
nity.” J.A. 150, 154.  In addition, in leasing Memorial, 
the Authority entered a covenant not to compete with 
PPHS—a covenant that would be unnecessary if PPHS’s 
and the Authority’s interests were congruent.  J.A. 94 
(lease term providing that the Authority “shall not own, 
manage, operate or control or be connected in any man­
ner with the ownership, management, operation or con­
trol of any hospital or other health care facility other 
than [Memorial]”); J.A. 41-42.9 

Under these circumstances, active supervision would 
be necessary to ensure that this transaction advances 
the State’s regulatory policies, rather than PPHS’s own 
private interests.  As the Court explained in Ticor, that 
standard demands that the State “exercise[] sufficient 
independent judgment and control so that the details 
of the [challenged restraint] have been established 
as a product of deliberate state intervention.”  Ticor, 
504 U.S. at 634-635. 

B. Active Supervision Is Lacking Here 

No official of Georgia or of any substate entity has 
exercised “independent judgment and control,” Ticor, 
504 U.S. at 634, over the arrangement at issue here. 
The lack of supervision is evident in two related ways. 

First, as to the acquisition itself, the Authority did 
not exert any measure of control over any step in the 

That covenant would have prohibited the Authority’s acquisition of 
Palmyra if PPHS had not agreed to waive it.  J.A. 41-42; see J.A. 145­
146 (personal notes of PPHS’s Chief Operating Officer listing the 
transaction’s benefits to PPHS as including “[c]ontrol all hospital beds 
in county” and “[i]ncrease negotiation power with all payors”). 
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process.  As detailed above, pp. 11-13, supra, PPHS con­
ceived, structured, financed, and guaranteed the acquisi­
tion. It even pledged to pay HCA $17.5 million if the 
Authority did not approve the purchase agreement “in 
exactly the form” agreed to by PPHS and HCA.  J.A. 
163-164. PPHS took those steps without any input from, 
much less active supervision by, the Authority.  Al­
though the Authority was the nominal purchaser of Pal­
myra, its actual role in the transaction was akin to that 
of a notary public, certifying the formalities of the pur­
chase but playing no part in fashioning its terms.  As 
both courts below found (Pet. App. 10a n.11, 26a-32a), 
the sale-and-lease arrangement was in substance a sin­
gle integrated transaction through which control over 
Palmyra was transferred from one private entity to an­
other. Cf. American Needle, Inc. v. National Football 
League, 130 S. Ct. 2201, 2209 (2010) (noting a preference 
for “functional consideration of how the parties involved 
in the alleged anticompetitive conduct actually oper­
ate”). 

Second, there is no reasonable likelihood that any 
governmental entity acting on behalf of the State would 
sufficiently supervise PPHS’s operation of Palmyra af­
ter the transfer of control of that hospital to PPHS has 
been completed. As the Authority’s Chairman acknowl­
edged, under the terms of the Memorial lease (which are 
substantially the terms that will apply to Palmyra), “the 
Authority really has no authority as far as running the 
hospital.” J.A. 135; see J.A. 31-32.  To be sure, the lease 
contains provisions ostensibly requiring PPHS to oper­
ate the hospital in conformance with the State’s policy 
under the Hospital Authorities Law, and giving the Au­
thority remedies for noncompliance.  See J.A. 88-89 
(“Transferee will fix rates and charges for services by 
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the Hospital  *  *  *  in accordance with the intent of and 
the policy established by the [Hospital Authorities 
Law].”); J.A. 102-108 (events of default and remedies). 
But “[t]he mere potential for state supervision is not an 
adequate substitute for a decision by the State.”  Ticor, 
504 U.S. at 638. Instead, active supervision “requires 
that state officials have and exercise power to review 
particular anticompetitive acts of private parties and 
disapprove those that fail to accord with state policy.” 
Patrick, 486 U.S. at 101 (emphasis added). 

Neither the Authority nor any other governmental 
entity has undertaken to ensure that PPHS’s actions 
comport with the State’s policy.  Inter alia, Georgia’s 
Hospital Authorities Law directs the Authority, in leas­
ing a project for operation by others, to “ensure that the 
lessee will not in any event obtain more than a reason­
able rate of return on its investment.”  Ga. Code Ann. 
§ 31-7-75(7). The statute further provides that no pro­
ject of a hospital authority may charge prices greater 
than necessary to cover costs and create reasonable re­
serves. Id. § 31-7-77.  Even assuming that those condi­
tions could be implemented in a way that would supply 
the necessary supervision, that has not happened here. 
Despite serving one of the poorest counties in the Na­
tion, PPMH amassed hundreds of millions of dollars 
in liquid reserves, and it paid its CEO more than 
$1.1 million in total compensation in fiscal year 
2011 (see PPMH’s IRS Form 990 (Return of Organiza­
tion Exempt From Income Tax) (2010), http://www. 
phoebeputney.com/media/file/About%20Us/PPMH_ 
FY2011_990.pdf, at 7).  Both the Authority’s chairman 
and vice-chairman testified that they were unaware of 
such basic and competitively salient financial matters as 
how PPMH’s prices compared to Palmyra’s, and wheth­
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er prices at PPMH had risen in recent years.  J.A. 178­
180, 195. The Authority’s vice-chairman further testi­
fied that the Authority has not reviewed what an appro­
priate level of reserves is for PPMH, that the Authority 
will continue to rely on PPHS to set reserves in the fu­
ture, and that the Authority does not anticipate having 
any role in evaluating the prices PPHS charges or the 
rate of return PPHS receives in the future. J.A. 191­
194. 

Such passive acquiescence is insufficient to insulate 
private conduct from the federal competition laws.  See 
Ticor, 504 U.S. at 638.  As this Court stressed in Midcal, 
“[t]he national policy in favor of competition cannot be 
thwarted by casting such a gauzy cloak of state involve­
ment over what is essentially a private [anticompetitive] 
arrangement.” 445 U.S. at 106. The mere possibility 
that the Authority might someday play a more active 
role in overseeing PPHS is no reason to regard the 
transaction at issue here as anything but an unsuper­
vised private merger to monopoly.  See Patrick, 486 U.S. 
at 101. 

Georgia law has not provided the oversight necessary 
to ensure that PPHS’s acquisition of monopoly power 
will serve whatever purpose the State might have had in 
supposedly exempting certain hospital mergers from 
federal competition law.  The State thus could not prop­
erly exempt the transaction at issue here from federal 
antitrust scrutiny, even if the relevant state laws clearly 
articulated the State’s intent to take that step. 
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CONCLUSION 

The judgment of the court of appeals should be re­
versed and the case remanded for further proceedings. 

Respectfully submitted. 

WILLARD K.  TOM 
General Counsel 

JOHN F.  DALY 
Deputy General Counsel for 

Litigation 
IMAD D.  ABYAD 
MICHELE ARINGTON 

Attorneys 
Federal Trade Commission 

DONALD B.  VERRILLI,  JR. 
Solicitor General

MALCOLM L.  STEWART 
Deputy Solicitor General 

RENATA B.  HESSE 
Deputy Assistant Attorney 

General 
BENJAMIN J.  HORWICH 

Assistant to the Solicitor
 
General
 

AUGUST 2012 



APPENDIX
 

1. 15 U.S.C. 18 provides in pertinent part: 

Acquisition by one corporation of stock of another 

No person engaged in commerce or in any activity 
affecting commerce shall acquire, directly or indirectly, 
the whole or any part of the stock or other share capital 
and no person subject to the jurisdiction of the Federal 
Trade Commission shall acquire the whole or any part of 
the assets of another person engaged also in commerce 
or in any activity affecting commerce, where in any line 
of commerce or in any activity affecting commerce in 
any section of the country, the effect of such acquisition 
may be substantially to lessen competition, or to tend to 
create a monopoly. 

*  *  *  *  * 

2. 15 U.S.C. 21 provides in pertinent part: 

Enforcement provisions 

(a)	 Commission, Board, or Secretary authorized to en-
force compliance 

Authority to enforce compliance with sections 13, 14, 
18, and 19 of this title by the persons respectively sub-
ject thereto is vested  *  *  *  in the Federal Trade Com-
mission where applicable to all other character of com-
merce  *  *  *  . 

*  *  *  *  * 

(1a) 
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3. 15 U.S.C. 53(b) provides in pertinent part: 

False advertisements; injunctions and restraining orders 

*  *  *  *  * 

(b)	 Temporary restraining orders; preliminary injunc-
tions 

Whenever the Commission has reason to believe— 

(1) that any person, partnership, or corporation is 
violating, or is about to violate, any provision of law 
enforced by the Federal Trade Commission, and 

(2) that the enjoining thereof pending the issuance 
of a complaint by the Commission and until such com-
plaint is dismissed by the Commission or set aside by 
the court on review, or until the order of the Commis-
sion made thereon has become final, would be in the 
interest of the public— 

the Commission by any of its attorneys designated by it 
for such purpose may bring suit in a district court of the 
United States to enjoin any such act or practice. Upon 
a proper showing that, weighing the equities and consid-
ering the Commission’s likelihood of ultimate success, 
such action would be in the public interest, and after 
notice to the defendant, a temporary restraining order 
or a preliminary injunction may be granted without 
bond:  *  *  *  . 
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4. Ga. Code Ann. § 31-7-70 (2012) provides: 

Short title. 

This article shall be known and may be cited as the 
“Hospital Authorities Law.” 

5. Ga. Code Ann. § 31-7-71 (2012) provides: 

Definitions. 

As used in this article, the term: 

(1) “Area of operation” means the area within the 
city or county activating an authority.  Such term 
shall also mean any other city or county in which the 
authority wishes to operate, provided the governing 
authorities and the board of any hospital authorities 
of such city and county request or approve such op-
eration. 

(2) “Authority” or “hospital authority” means any 
public corporation created by this article. 

(3) “Governing body” means the elected or duly 
appointed officials constituting the governing body of 
a city or county. 

(4) “Participating units” or “participating subdivi-
sions” means any two or more counties, or any two or 
more municipalities, or a combination of any county 
and any municipality acting together for the creation 
of an authority. 

(5) “Project” includes the acquisition, construc-
tion, and equipping of hospitals, health care facilities, 
dormitories, office buildings, clinics, housing accom-
modations, nursing homes, rehabilitation centers, 
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extended care facilities, and other public health facil-
ities for the use of patients and officers and employ-
ees of any institution under the supervision and con-
trol of any hospital authority or leased by the hospi-
tal authority for operation by others to promote the 
public health needs of the community and all utilities 
and facilities deemed by the authority necessary or 
convenient for the efficient operation thereof. Such 
term may also include any such institutions, utilities, 
and facilities located outside the city or county in 
which the authority is located, provided that the ac-
quisition, construction, equipping, and operation 
thereof is requested or approved by the governing 
bodies of such city and county in which the project is 
located and by the board of any hospital authorities 
located within such city and county or provided that 
the acquisition, construction, equipping, and opera-
tion is to be located in the area of operation of the 
authority. 

(6) “Resolution” means the resolution or ordi-
nance to be adopted by governing bodies pursuant to 
which authorities are established. 
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6. Ga. Code Ann. § 31-7-72 (2012) provides in pertinent 
part: 

Creation of hospital authority in each county and munici-
pality. 

(a) There is created in and for each county and mu-
nicipal corporation of the state a public body corporate 
and politic to be known as the “hospital authority” of 
such county or city, which shall consist of a board of not 
less than five nor more than nine members to be ap-
pointed by the governing body of the county or munici-
pal corporation of the area of operation for staggered 
terms as specified by resolution of the governing 
body.  *  *  * 

*  *  *  *  * 

(d) Any two or more counties or any two or more 
municipalities or any county or municipality, or a combi-
nation of any county and any municipality, by a like res-
olution or ordinance of their respective governing bod-
ies, may authorize the exercise of the powers provided 
for in this article by an authority.  *  *  * 

*  *  *  *  * 

7. Ga. Code Ann. § 31-7-72.1 (2012) provides in perti-
nent part: 

Merger of hospital authorities. 

(a) A hospital authority activated for a county pur-
suant to Code Section 31-7-73 may be merged with a 
hospital authority activated for that county under Code 
Section 31-7-72 upon compliance with this Code section 
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and approval by resolution of the governing authority 
*  *  *  . 

*  *  *  *  * 

(e) It is declared by the General Assembly of Geor-
gia that in the exercise of the power specifically granted 
to them by this Code section, hospital authorities are 
acting pursuant to state policy and shall be immune 
from antitrust liability to the same degree and extent as 
enjoyed by the State of Georgia. 

8. Ga. Code Ann. § 31-7-75 (2012) provides: 

Functions and powers. 

Every hospital authority shall be deemed to exercise 
public and essential governmental functions and shall 
have all the powers necessary or convenient to carry out 
and effectuate the purposes and provisions of this arti-
cle, including, but without limiting the generality of the 
foregoing, the following powers: 

(1) To sue and be sued; 

(2) To have a seal and alter the same; 

(3) To make and execute contracts and other in-
struments necessary to exercise the powers of the 
authority; 

(4) To acquire by purchase, lease, or otherwise 
and to operate projects; 

(5) To construct, reconstruct, improve, alter, and 
repair projects; 
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(6) To sell to others, or to lease to others for any 
number of years up to a maximum of 40 years, any 
lands, buildings, structures, or facilities constituting 
all or any part of any existing or hereafter estab-
lished project. In the event a hospital authority un-
dertakes to sell a hospital facility, such authority 
shall, prior to the execution of a contract of sale, pro-
vide reasonable public notice of such sale and provide 
for a public hearing to receive comments from the 
public concerning such sale.  This power shall be un-
affected by the language set forth in paragraph (13) 
of this Code section or any implications arising 
therefrom unless grants of assistance have been re-
ceived by the authority with respect to such lands, 
buildings, structures, or facilities, in which case ap-
proval in writing as set forth in paragraph (13) of 
this Code section shall be obtained prior to selling or 
leasing to others within 20 years after completion of 
construction; 

(7) To lease for any number of years up to a max-
imum of 40 years for operation by others any project, 
provided that the authority shall have first deter-
mined that such lease will promote the public health 
needs of the community by making additional facili-
ties available in the community or by lowering the 
cost of health care in the community and that the 
authority shall have retained sufficient control over 
any project so leased so as to ensure that the lessee 
will not in any event obtain more than a reasonable 
rate of return on its investment in the project, which 
reasonable rate of return, if and when realized by 
such lessee, shall not contravene in any way the man-
date set forth in Code Section 31-7-77 specifying that 
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no authority shall operate or construct any project 
for profit. Any lessee shall agree in the lease to pay 
rent sufficient in each year to pay the principal of 
and the interest on any revenue anticipation certifi-
cates proposed to be issued to finance the cost of the 
construction or acquisition of any such project and to 
pay off or refinance, in whole or in part, any out-
standing debt or obligation of the lessee (including 
any redemption or prepayment premium due there-
on) which was incurred in connection with the acqui-
sition and construction of facilities of such lessee and 
the amount necessary in the opinion of the authority 
to be paid each year into any reserve funds which the 
authority may deem advisable to be established in 
connection with the retirement of the proposed reve-
nue anticipation certificates and the maintenance of 
the project. Any such lease shall further provide 
that the cost of all insurance with respect to the pro-
ject and the cost of maintenance and repair thereof 
shall be borne by the lessee. In carrying out a refi-
nancing plan with regard to any outstanding debt or 
obligation of the lessee which was incurred in con-
nection with the acquisition and construction of facil-
ities of such lessee, the authority may use proceeds 
of any revenue anticipation certificates issued for 
such purpose to acquire such outstanding debt or 
obligation, in whole or in part, and may itself or 
through a fiduciary or agent hold and pledge such 
acquired debt or obligation as security for the pay-
ment of such revenue anticipation certificates.  The 
powers granted in this paragraph shall be unaffected 
by the language set forth in paragraph (13) of this 
Code section or any implications arising therefrom 
unless grants of assistance have been received by the 
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authority with respect to such project, in which case 
approval in writing as set forth in paragraph (13) of 
this Code section shall be obtained prior to leasing to 
others within 20 years after completion of construc-
tion. Any revenues derived by the authority from 
any such lease shall be applied by the authority to 
the payment of any revenue anticipation certificates 
issued in connection with the acquisition and con-
struction of the project and the payment, in whole or 
in part, of any outstanding debt or obligation of the 
lessee which was incurred in connection with the ac-
quisition and construction of facilities of such lessee 
(including any redemption or prepayment premium 
due thereon) or to the payment of any other ex-
penses incurred in connection with acquiring, financ-
ing, maintaining, expanding, operating, or equipping 
the project; 

(8) To extend credit or make loans to others for 
the planning, design, construction, acquisition, or 
carrying out of any project, which credit or loans 
may be secured by such loan agreements, mortgages, 
security agreements, contracts, or other instruments 
or fees or charges, for a term not to exceed 40 years, 
and upon such terms and conditions as the authority 
shall determine reasonable in connection with such 
loans, including provisions for the establishment and 
maintenance of reserves and insurance funds, and in 
the exercise of powers granted by this Code section 
in connection with a project, to require the inclusion 
in any contract, loan agreement, security agreement, 
or other instrument such provisions for guaranty, 
insurance, construction, use, operation, maintenance, 
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and financing of a project as the authority may deem 
necessary or desirable; 

(9) To acquire, accept, or retain equitable inter-
ests, security interests, or other interests in any 
property, real or personal, by mortgage, assignment, 
security agreement, pledge, conveyance, contract, 
lien, loan agreement, or other consensual transfer in 
order to secure the repayment of any moneys loaned 
or credit extended by the authority; 

(10) To establish rates and charges for the ser-
vices and use of the facilities of the authority; 

(11) To accept gifts, grants, or devises of any 
property; 

(12) To acquire by the exercise of the right of emi-
nent domain any property essential to the purposes 
of the authority; 

(13) To sell or lease within 20 years after the com-
pletion of construction of properties or facilities op-
erated by the hospital authority where grants of fi-
nancial assistance have been received from federal or 
state governments, after such action has first been 
approved by the department in writing; 

(14) To exchange, transfer, assign, pledge, mort-
gage, or dispose of any real or personal property or 
interest therein; 

(15) To mortgage, pledge, or assign any revenue, 
income, tolls, charges, or fees received by the author-
ity; 

(16) To issue revenue anticipation certificates or 
other evidences of indebtedness for the purpose of 
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providing funds to carry out the duties of the author-
ity; provided, however, that the maturity of any such 
indebtedness shall not extend for more than 40 
years; 

(17) To borrow money for any corporate purpose; 

(18) To appoint officers, agents, and employees; 

(19) To make use of any facilities afforded by the 
federal government or any agency or instrumentality 
thereof; 

(20) To receive, from the governing body of politi-
cal subdivisions issuing the same, proceeds from the 
sale of general obligation bonds or other county obli-
gations issued for hospital authority purposes; 

(21) To exercise any or all powers now or hereaf-
ter possessed by private corporations performing 
similar functions; 

(22) To make plans for unmet needs of their re-
spective communities; 

(23) To contract for the management and opera-
tion of the project by a professional hospital or medi-
cal facilities consultant or management firm.  Each 
such contract shall require the consultant or firm 
contracted with to post a suitable and sufficient 
bond; 

(24) To provide management, consulting, and op-
erating services including, but not limited to, admin-
istrative, operational, personnel, and maintenance 
services to another hospital authority, hospital, 
health care facility, as said term is defined in Chap-
ter 6 of this title, person, firm, corporation, or any 
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other entity or any group or groups of the foregoing; 
to enter into contracts alone or in conjunction with 
others to provide such services without regard to the 
location of the parties to such transactions; to receive 
management, consulting, and operating services in-
cluding, but not limited to, administrative, opera-
tional, personnel, and maintenance services from 
another such hospital authority, hospital, health care 
facility, person, firm, corporation, or any other entity 
or any group or groups of the foregoing; and to enter 
into contracts alone or in conjunction with others to 
receive such services without regard to the location 
of the parties to such transactions; 

(25) To provide financial assistance to individuals 
for the purpose of obtaining educational training in 
nursing or another health care field if such individu-
als are employed by, or are on an authorized leave of 
absence from, such authority or have committed to 
be employed by such authority upon completion of 
such educational training; to provide grants, scholar-
ships, loans or other assistance to such individuals 
and to students and parents of students for programs 
of study in fields in which  critical shortages exist in 
the authority’s service area, whether or not they are 
employees of the authority; to provide for the as-
sumption, purchase, or cancellation of repayment of 
any loans, together with interest and charges there-
on, made for educational purposes to students, post-
graduate trainees, or the parents of such students or 
postgraduate trainees who have completed a pro-
gram of study in a field in which critical shortages 
exist in the authority’s service area; and to provide 
services and financial assistance to private not for 
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profit organizations in the form of grants and loans, 
with or without interest and secured or unsecured at 
the discretion of such authority, for any purpose re-
lated to the provision of health or medical services or 
related social services to citizens; 

(26) To exercise the same powers granted to joint 
authorities in subsection (f ) of Code Section 31-7-72; 
and 

(27) To form and operate, either directly or indi-
rectly, one or more networks of hospitals, physicians, 
and other health care providers and to arrange for 
the provision of health care services through such 
networks; to contract, either directly or through such 
networks, with the Department of Community 
Health to provide services to Medicaid beneficiaries 
to provide health care services in an efficient and 
cost-effective manner on a prepaid, capitation, or 
other reimbursement basis; and to undertake other 
managed health care activities; provided, however, 
that for purposes of this paragraph only and notwith-
standing the provisions of Code Section 33-3-3, as 
now or hereafter amended, a hospital authority shall 
be permitted to and shall comply with the require-
ments of Chapter 21 of Title 33 to the extent that 
such requirements apply to the activities undertaken 
by the hospital authority pursuant to this paragraph. 
No hospital authority, whether or not it exercises the 
powers authorized by this paragraph, shall be re-
lieved of compliance with Article 4 of Chapter 18 of 
Title 50, relating to inspection of public records un-
less otherwise authorized by law. Any health care 
provider licensed under Chapter 30 of Title 43 shall 
be eligible to apply to become a participating pro-



14a 

vider under such a hospital plan or network which 
provides coverage for health care services which are 
within the lawful scope of his or her practice, pro-
vided that nothing contained in this Code section 
shall be construed to require any such hospital plan 
or network to provide coverage for any specific 
health care service. 

9. Ga. Code Ann. § 31-7-75.2 (2012) provides in perti-
nent part: 

Exemption from disclosure for potentially commercially 
valuable plan, proposal, or strategy. 

Notwithstanding any other provision of law to the 
contrary, no Georgia nonprofit corporation in its opera-
tion of a hospital or other medical facility for the benefit 
of a governmental entity in this state and no hospital 
authority shall be required by Chapter 14 of Title 50 or 
Article 4 of Chapter 18 of Title 50 to disclose or make 
public any potentially commercially valuable plan, pro-
posal, or strategy that may be of competitive advantage 
in the operation of the corporation or authority or its 
medical facilities and which has not been made public. 
This exemption shall terminate at such time as such 
plan, proposal, or strategy has either been approved or 
rejected by the governing board  *  *  *  . 

10. Ga. Code Ann. § 31-7-77 (2012) provides: 

Rates and charges. 

No authority shall operate or construct any project 
for profit. It shall fix rates and charges consistent with 
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this declaration of policy and such as will produce reve-
nues only in amounts sufficient, together with all other 
funds of the authority, to pay principal and interest on 
certificates and obligations of the authority, to provide 
for maintenance and operation of the project, and to 
create and maintain a reserve sufficient to meet princi-
pal and interest payments due on any certificates in any 
one year after the issuance thereof. The authority may 
provide reasonable reserves for the improvement, re-
placement, or expansion of its facilities or services. 




