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Case No. 98-3498

IN RE: FLAT GLASS ANUST UTGATION
(ML No. 1200)

BRI S. NEON , d/b/a Jamestown Glass Service; ME' S AUTO GLASS , INC. ; A.

WAX & CO, on behal of itself, and al others similarly situated; DESIGNE
WIOWS, INC., on behal of itself and al others similarly situated; MOSES MOORE ALL

GLASS ASPECTS, INC., on behal of itself and al others similly situated; AA GLASS

INC. , d/b/a TH GLASS DOCTOR, on behal of itself and al others similarly situated; 

LUR COMPAN, INC. , VSTB ENRISES , INC. , d/b/a PERCTO AUTO
GLASS & UPHOLSTEY AN ITS SUCCESSORS; PORT CITY GLAS & MIOR
INC. , on its own behal and on be al of al others similarly situated; JOHN HEY , JR.

COUN AUTO GLASS , INC. , on behal of themselves and al others similarly situated;

GER J. CLABBER , on behal of hiself and al others similarly situated; KICHNER
CORPORATION , INC. , t/a BERWYN GLASS COMPAN , on behal of itself and al others

similarly situated; HARTUG AGAUTE GLASS CO. , d/b/a HARTUG GLASS

INUSTR; ALL STAR GLASS, INC. , on behal of itself and al others similarly situated;

SUPEROR WISmED INSTALLATION , INC. , on its own behal and on behal of al

others similarly situated; JOVI , INC. , t/a EASTON AR GLASS , on behal of itself and all

others similarly situated; ENGIN GLASS WAL, INC. , on behal of itself and al

others similarly situated; BAIES GLASS CO. INTATE GLASS DISTRUTORS

INC. , on behal of itself and al others similly situated; ORLANO AUTO TOP , INC.

MAYFOWE SALES CO. , INC. , on behal of itself and al others similarly situated;

CARINAL IG; RES BODY SHOP, INC. ; BELETZ BROTHS GLASS COMPAN,
INC. ; COMPLAST , INC. WETE STATE GLASS , on behal of itself and al others

similarly sitated; GRIES AUTO GLASS INC. ; D&S GLASS SERVICES , INC. ; GEORGE

BROWN & SON GLASS WORKS, INC. TH CHE, INC. ; MOBIL GLASS

INC. , individualy and as a representative of a class

PILGTON PLC; PILGTON LIBEY -OWES-FORD CO. , INC. ; AFG

INUSTR, INC. ; GUARIA INUSTR CORPORATION; PPG INUSTR,
INC. ; LIBEY-OWES-FORD CO., INC. ; ASHA GLASS CO., LTD. ; FORD MOTOR

CO. ; PILGTON HOLDINGS; ASHA GLASS AMCA, INC. 
UN STATE OF AMCA (Itervenor in D.

United States of America,
Appllant

(D. C. Misc. No. 97-550)
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IN TH UN STATE COURT OF APPEA
FOR TH TH CIRCUIT

No. 98-3498

IN RE: NEON v. PILGTON

UN STATE OF AMCA Intervenor-Ap11ant.

ON APPEA FROM THE UNTE STATE DISTRCT COURT
FOR TH WETE DISTRCT OF PENSYLVANA

BRIEF FOR THE UNTE STATE

JUDICTION

Plaitiffs-appellees brought suit under section 4 of the Clayton Act , 15 U. C. 

and invoked the district court' s jurisdiction pursuant to that section and 28 U. C. 1331

1337(a). Consolidated and Amended Class Action Complait (Feb. 27, 1998) " 2-

(J.A. 51a) ("Complait"). The district court issued its Order under review on July 20 , 1998

(the "July 20 Order ). J.A. 456a. On August 19 , 1998 , the United States moved to intervene

for the pmpose of appg the JuJy 20 Order. J.A. 463a. The district court grted the

United States ' Motion to Intervene on September 2 , 1998 (J.A. 496a), and thti United States

fIed its Notice of Appe on September 9 , 1998. J.A. 37a. Ths Court' s jurisdction is

invoked pursuant to 28 U. C. 1291 beuse the district court' s July 20 Order is fial as to

the United States.



Platifs moved on September 18 , 1998 , to dismiss both this appe and defendats

appea in No. 98-3445 for want of jurisdiction. The United States fIed its Respnse To

Appellees ' Motion For Summar Dismissa For Want Of Jurisdiction on September 25 , 1998

and defendats fIed their respnse the sae day; plaitifs relied on October 5 , 1998. On

October 13, 1998, the Court referred platifs ' motion to dismiss to this merits panel. That

motion is stil pending.

STATE OF ISSUES
1. Whether the district court erred in orderig Libbey-Qwens-Ford Co. (LOF) to

identify to plaitifs-appellees al documents shown by LOF counsel to governent counsel

durig a leniency presentation even though (1) plaitiffs have aleady obtaed al of the

documents at issue , even if they do not know exactly which documents were shown to

governent counsel , and (2) the United States has asserted that identifcation of the documents

at issue would violate the law enforcement investigatory privilege.

2. Whether the district court erred in orderig LOF to produce to plaitifs-appellees

al correspondence exchanged between LOF counsel and governent counsel relating to LOF'

reuest for leniency over the United States ' objection of relevance and its assertion of

privilege.



STATE OF TH CASE

1. Plaitifs-appllees in these consolidated, trble-daage , private antitrust class

actions 1 are purchasers of flat glass. They contend that the five major manufacturers of

automotive and architectura flt glass conspired to fix prices and alocate markets between

1986-1995. Complat" 61-62 (J.A. 70a-71a). The five major manufacturers are AFG

Industries , I ; Ford Motor Co. ; Guardia Industries Corp. ; Libbey-Owens-Ford Co. (LOF),

an American company, 80% of which is alegedly owned by defendat Pigton pIc , a

British company; and PPG Industries , Inc. ld" 36-43 (J. A. 62a-66a). Plaitifs alege that

defendats formed and maitaed their conspircy through a series of letters , conversations

and meetings , including at industry trade shows. ld 1 63 (J.A. 71a-76a).

The Complait also aleges that in " late 1995 , LOF sought to avoid antitrust

prosecution by applying for relief under the United States Deparment of Justice, Antitrust

Division s Corporate Leniency Policy, " but was denied such relief. ld 1 63(P) (J. A. 75a-

76a). In October 1997 , plaitifs in one of the pre-consolidated actions, The Lurie

Companies r Inc. v. Pilkington , No. 97-1766 (W.D. Pa. ), served defendats with their "First

Document Request Pursuant to Rule 34. " Request No. 3 therein seeks U (a)ll documents

relating to any application to the Antitrst Division of the United States Dearment of Justice

To the best of the United States ' knowledge , no class has yet ben cerqed by the

district court and the proeeings below ar sti in an ealy stage of discovery.
2"'

Flt glass ' includes glass formed in a flat shape or bent or curved for further

fabrication and is used pricipaly for windows in dwellgs and commercia buildigs

automobile windshields and other glass pars , architectura proucts, and mirrs. " 59 Fed.
Reg. 30,604 , 30, 608 (1994) (competitive impact statement in 

United States v. Pilkington pIc

1994-2 Trade Cas. (CCH) , 70, 842 (D. Ar)).



under its Corprate Leniency Policy, with respet to any conduct or activity relating to the

manufacture , marketing or sale of flat glass. " J.A. 148a, 152a. We understad that al

plaitis in the consolidated cases have now made a similar document request of defendats.

Defendats have resisted such discovery.

2. The United States app as an amicus below opposing the discovery sought by

plaitifs based in par on the law enforcement investigatory privilege. 3 Afer receiving

briefmg and argument , the district court ordered defendats to submit the disputed documents

for in camera inspection. S= Order of June 3 , 1998 at 6 (J.A. 449a , 454a). On July 20

1998, the district court ordered defendats to produce to plaitifs al of the requested

materials. J. A. 456a.

3. On August 19 , 1998 , the United States moved to intervene for the sole and liited

purpose of appeag the district court' s July 20 Order. J.A. 463a. The district court grated

the United States ' motion on September 2 , 1998 , over plaitiffs ' vigorous objection.

496a. Ths timely appea followed. J.A. 37a. Meawhie , defendats noticed their own

appea , No. 98-3445 , of the June 3 and July 20 Orders. J.A. 35a.

STATE OF FACTS

1. The Antitrust Division (the "Division ) of the United States Deparment of Justice

(the "Justice Dearment") investigates and prosecutes both civil and criinal titrust

The United States also claed that the documents in question were protected by the
inormant' s privilege beuse, at the tie , it was not publicly known who had sought leniency
from the Antitrst Division. Beuse defendats LOF and Pigton have now admitted that
they sought leniency, the United States does not rase the inormant' s privilege in this appea.



violations. Two investigations into potential price-fIxing and other antitrust violations in the

flt glass market are of paricular relevance here. First , in December 1994 , a consent decree

was entered in United States v. Pilkington plc & Pilkington Holdings Inc. , 1994-2 Trade Cas.

(CCH) , 70 842 (D. Ar.). That decree settled a civil investigation into licensing restrictions

that alegedly restred trde in the construction and operation of float glass plants and in float

glass process technology long afer Pigton s patents had expir and the technology had

passed into the public domai. Among other thigs , the governent's complait aleged that

the defendat had divided and alocated terrtories and thus liited the use of float glass

technology. 59 Fed. Reg. 30 604 , 30 608 (1994).

Second , one or more grad juries were convened to investigate possible price fIxing in

the architectura and automotive flat glass markets. To date, no grd jury has issued any

indictments. Declartion of Assistat Attorney Genera Joel I. Klein' 8 (J. A. 487a , 488a-

489a) ("Klein Dec!. "

2. The Justice Dearment and Antitrust Division have received two requests for

inormation concerng the Division s civil and criinal flat glass investigations. First , the

Justice Dearment reived a reuest under the Freeom of Information Act (FOIA), 5

C. . 552 , for al documents relatig to the governent' s civil Pilkington investigation.

The Dearment prouce numerous documents pursuat to this FOIA request.

Jn the late 1950s , defendat Pigton develope a new way to prouce flt glass on a
commercial scae by floatig molten glass on the surface of a bath of molten meta, usualy tin
which is seaed with a protective atmosphere. Tody, viraly al commercia flt glass is
manufacture through this "float" pross. 59 Fed. Reg. 30,604, 30 608-09 (1994).



Second , in October 1997, before platifs ' cases were consolidated below , the 

plaitifs issued a thid-pary subpena duces tecum on the United States seekig al documents

produced to the Dearment in connection with any flt glass industry investigation. Among

those documents sought were any documents produced to a grd jury, produced pursuant to

any Civil Investigative Demand (CID), or submitted in supprt of a reuest for immunity.

In a letter to platifs ' counsel in October 1997 , the United States objected to the

subpoena in its entirety. In addition to objecting to the subpona on procedura grounds and

noting the undue burden it imposed, the United States also objected that al of the subpoenaed

documents were privileged. Specifcaly, the letter noted the prohibition agaist disclosing

documents that form the basis of an ongoing grad jury investigation (s= Fed. R. Cri. 

6(e)); the law enforcement investigatory privilege (s= 28 C. R. 16. 26(b)(5)); the Trade

Secrets Act (18 U. C. 1905); the statutory prohibition against producing materials obtaed

pursuant to a CID without the producer s consent (15 U. C. 1313(c)(3)); and the

deliberative process privilege. The United States also reserved the right to rase other

objections if necessar .

In November 1997 , the Justice Deartment reached agrement with plaitifs under

which the United States agr to prouce the CIDs and the corrspndence relating to their

scpe and to reta al other documents that would be respnsive to the subpna , including the

documents that ar the subject of the distrct court' s July 20 Order. In retum platifs agree

to suspnd enforcement of the subpna.

3. As indicated by Assistat Attorney Genera Klein ("AAG Klein") in his declartion

the Antitrust Division has had some form of COIprate Leniency Policy (also known as the



Corprate Amnesty Policy" or "Corprate Immunity Policy ) since October 1978. Under the

origial policy, corprations that came forward with evidence of an antitrust violation before

the Division had intiated an investigation could receive , at the Division s discretion , amnesty

for its paricipation in any violation. To receive amnesty under the Division s original

leniency progr, a corpration had to establish that it had satisfied a seven-factor test before

the Division would determine whether it would grt amnesty. Klein Dec!. , 9 (J.A. 489a);

S. Dep t of Justice Antitrust Division Grand JUlY Prctice Manual 52 to V-53 (1st ed.

Nov. 1991) (J. A. 215a-216a). Among those factors were "whether the Division could have

resonably expected that it would have become aware of the conspircy in the nea future if

the corpration had not reprted it. 
II ld at V-53 (J.A. 216a).

In August 1993 , the Antitrust Division made three signicant revisions to its Corporate

Leniency Policy. First , under the new policy, amnesty is automatic if there is no pre-existing

investigation by the Division and the requesting corporation satisfies five other criteria;

prosecutorial discretion has ben eliinated in this area. Second , leniency is now avaiable

even the Division has begun an investigation , so long as the corporation is the first to

come forward and the Division does not yet have evidence that is liely to result in a

sustaable conviction agaist the firm. Thd , if a corpration quales for automatic

amnesty, then al offcers, dirtors, and employees who come forward and cooperate also

reive automatic amnesty.s Klein De!. 
, 10 (J.A. 489a-490a); U.S. De' t of Justice

5yn August 1994 , the Division also established an individua leniency progr for
individuals who come forward with inculpative evidence agaist themselves and other
individuals or corprations. Division Manual at ID- I03, ID- I05 to ID-106 (J.A. 220a , 222a-

223a).



Antitrust Division Manual ID- 103 to ID- 105 (3d ed. Feb. 1998) ("Division Manual

(J.A. 220a-222a).

The 1993 revisions to the Antitrst Division s Corprate Leniency Policy make it

unique , even withi the Justice Deparment. Klein De!. 1 10 (J.A. 490a). Although other

divisions , such as the Tax and Criinal Divisions, have some form of leniency policy, no

other division (1) provides automatic amnesty if an investigation has not begun , (2) has any

policy of conferrg amnesty once an investigation has aleady begun , or (3) offers amnesty to

individuals that come forward with the corpration. But conspircies , including conspircies

that violate Section 1 of the Sherman Act, 15 U. C. , are difficult to detect and prosecute.

Accordingly, inovative law enforcement technques such as the Corporate Leniency Policy

are necessar to enforce effectively the Sherman Act and protect American consumers.

Simply stated , the Division s Corporate Leniency Policy taes advantage of the fact that a

conspircy, by definition , involves more than one person by offerig strong incentives to co-

conspirtors who elect to cooperate with the Division.

Given the unique charcter of the Division s leniency progra , it is not surprising that

the 1993 revisions to the Corprate Leniency Policy have had a draatic impact on

enforcement. Durig the 141f-yea period of the old leniency progr (October 1978 through

July 1993), 17 corprations applied for amnesty, ten successfully. Klein Dec!. 1 11

(J.A. 490a); Gar R. Spratlg, The Experience and Views of the Antitrst Di ision , Address

Before the Nat' l Symposium on Corprate Crie in America: Strengthenig the "Good

Citien" Corpration at 23-24 (Washigton , D.C. Sept. 8 , 1995) (J.A. 226a , 250a-251a).

Since the Corprate Leniency Policy was revised in August 1993 , the number of leniency



applications has gone from approxiately one-per-yea to one-per-month . Klein Decl. 1 11

(J. A. 490a). On the enforcement side of the ledger, the Division has convicted dozens of

corprations and individuals and has reovere many milons of dollars in fmes based on

inormation it has reeived from amnesty applicants. In the last yea alone , the leniency

progr has resulted in dozens of convictions and more than $200 milon in fmes. In short

the Leniency Policy is an importt and highly effective law enforcement tool. 
Division

Manual at il-103 (J. A. 220a). In fact , according to AAG Klein , the Corprate Leniency

Policy "has beome the Division s number one source of leads for breag up international

carels. " Klein Decl. 1 11 (J.A. 490a).

The Corporate Leniency Policy depends on confdentialty. The Antitrust Division

holds the identity of amnesty applicants in strict confdence , much lie the treatment afforded

to confdential inormants. Klein Decl. , 12 (J.A. 490a-491a); Gar R. Spratlig, Are the

Recent Titac Fines in Antitrust Cases Just the Tip of the Iceberg? , Address Before the 12th

Anual Nat' l Inst. on White Collar Crie at 10 (San Fracisco , Cal. Mar. 6 , 1998) ("Titac

Speeh") (J.A. 269a , 279a); Division Manual at il-107 (J.A. 224a). The basis for this

confdentiaty policy is the common-sense understading that corporations or individuals wil

be unwilg to step forward uniateray to admit their guilt if their reuest and the

inormation they supply is made public for al -- most notably their competitors , customers

sharholders , and employers -- to se. Klein Del. , 12 (J.A. 491a). Thus , the Division wil

not publicly disclose the identity of a leniency applicant absent prior disclosure by the

applicat , unless reuir to do so by court order in connection with litigation. Titac Speh

at 10 (J.A. 279a). Further, it is the Division s policy neither to confIrm nor deny the



existence of a leniency request -- either whie the application is pending.w af the Division

has grted or rejected the request. Klein Dec!. , 12 (J. A. 491a). The defense bar knows of

and relies upon the Antitrst Division s policy of strct confdentity. Indee, most leniency

applications in fact are simply ora presentations to Division counsel, generay supplemented

by production of pre-existig coIprate documents. Klein De!. , 13 (J.A. 491a). Before

amnesty is grted , the applicant must disclose in deta al relevant facts of, and confess to its

own involvement in , the conduct being reorted. Thus , both the Division and any applicant

for leniency rely on and expect their discussions to remai confdential.

4. Although the Complait aleges that defendats LOF and Pigton sought

protection under the Antitrust Division s Corporate Leniency Policy in 1995 , the truth or

falsity of that alegation was not public when the United States submitted its amicus brief to the

district court in March 1998. Since then , however, defendats-appellants LOF and Pigton

have admitted publicly that they approached the Division about obtag leniency. 

Memoradum Of Law Of Defendats Libbey-Owens-Ford Co. And Pigton PLC 

Opposition To Plaitifs ' Motion To Compel Production Of Amnesty- Related Materials at 2-

(May 8 , 1998) (J. A. 338a , 343a-344a).

In 1995 , afer the Division s criinal investigation into the flat glass industry had

begun , LOF' s counsel made contact with Antitrust Division counsel to discuss a possible

reuest for leniency. 6 Afer discussing the case in genera tenns by telephone,"LOF' s counsel

ere is no governent-prite fonn to fil out when reuesting leniency. Rather, in

regntion of the confdenti nature of reuests , counsel for a potentia applicat usuay
make ora contact with Division personnel and begi with oblique references to the market at
issue in attempt to gauge the governent's interest.

10-



met in person with Division sta in June 1995 and made an ora presentation. As described by

AAG Klein

Like many such meetings , the discussion was couched in hypthetical terms such as

hypthetical proffers that might be made if LOF were grted leniency. To support its

reuest, LOF' s counsel brought severa documents to the meetig. Al but one of the

documents shown to Division personnel were pre-existig documents generated in the

ordinar course of business (by defendats). The other document provides pricing

inormation in the flat glass industry between 1990- 1994 and appes to have ben
prepared spialy for LOF' s meeting with Division personnel.

Between August and October 1995 , Division personnel and LOF' s counsel exchanged

three letters regarding LOF' s reuest for amnesty. The letters commented on the June

meeting and the extent to which each side believed LOF had satisfied or fell short of
the Division s criteria for grating amnesty at that time and what , if any, additional

inormation was neeed.

Klein Decl. " 13-14 (J.A. 491a).7 Although the Complait aleges that LOF' s reuest for

leniency was denied (J. A. 76a), the actual disposition of that request remais confdential.

5. Afer receiving briefmg and ora argument , including that of the United States, the

district court reviewed the disputed documents 
in camera. On July 20 , the district court

grted plaitifs-appellees ' motion to compel production of the documents. Afer briefly

addressing and rejecting the argument that disclosure of the leniency-related materials would

violate grad jury secrecy (J.A. 457a), the district court devoted the bulk of its decision to a

discussion of the law enforcement investigatory privilege. July 20 Order at 2-6 (J .A. 457a-

461a). First, the distrct court implicitly decided that the privilege applied even though the

documents in question were sought from the defendats , not the governent. Next, the

district court set out (J. A. 458a) to apply the factors first enunciated in 
Frankenhauser

The documents shown at the meeting, together with the post-meeting correspondence
are referr to as "leniency-related materis" in this brief.

11-



Bi, 59 F.R.D. 339 , 344 (B.D. Pa. 1973). Balancing the ten Frankenhauser factors , guided

heavily by its interpretation of this Court' s decision in Westinghouse Electric Cor:.

Republic of the Philippines , 951 F.2d 1414 (3d Cir. 1991), the district court held that

disclosure was warted. Along the way, the district court interpreted Westinghouse

holding that privileges ar unnecessa to obta cooperation with governent investigations

and that the governent's clai of privilege must overcome a heavy presumption favorig

disclosure. July 20 Order at 4 , 6 (J.A. 459a , 461a).

STATE OF RELATE CASE

Ths appea is related to No. 98-3445 In re Nelson v. Pilkington pic , Libbey-Owens-

Ford Co. and Pigton pic , appellants. On October 21 , 1998 , the Court consolidated this

appeal with No. 98-3445 for the purpses of a consolidated briefmg schedule and for

disposition. The United States is not aware of any other related case.

STANAR OF REVIW

Determing the applicabilty and proper scope of the law enforcement investigatory

privilege is a question of law over which this Court exercises plenar review. United States

Liebman , 742 F.2d 807 , 809 (3d Cir. 1984) (reviewing cla of attorney-client privilege).
The district court' s determination that the privilege is outweighed by platifs-appllees ' nee

on the facts of this case is reviewed for an abuse of discretion. De11woo Farrs r Inc.

Cat:11 r Inc , 128 F.3d 1122 , 1125 (7th Cir. 1997); , 98 F. 3d 1411 , 1415

(D.C. Cir. 1996).
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SUMY OF ARGUM

1. The district court corrtly recognied the existence of the law enforcement

investigatory privilege on the facts of ths case but misapplied the privilege as a matter of law

and abused its discretion in weighig platifs ' nee for the disputed documents agaist the

governent's interest in nondisclosure.

The district court err by focusing exclusively on the effect disclosure would have on

the Antitrust Division s investigation into the flat glass industry, thereby ignorig the impact

disclosure in this case would have on future investigations. In addition , in weighig plaitiffs

supposed nee for the documents agaist the governent' clai of privilege , the district court

erred by considerig only the factors enunciated in Frankenhauser v. Bi, 59 F.R.D. 339

344 (B.D. Pa. 1973), which were never intended to be exhaustive. The district court faied to

tae into account the atypical nature of this privilege dispute , including that the United States

is not plaitiffs ' adversar in litigation and seeks no strategic advantage over plaitiffs.

Even if the Frankenhauser factors were the proper stada, the district court abused its

discretion in the way it applied the factors to the facts of this case. The district court gave too

little weight to the governent' s interest in nondisclosure , pariculaly the facts that

(1) disclosure of the leniency-related materials would cause a serious , detrienta impact on

future law enforcement efforts by brechig the prospet of confdentiaty in the Antitrst

Division s Corprate Amnesty Policy, and (2) the law enforcement investigatctry privilege

retas force when an investigation has contiued for some tie , and even when the

investigation ends. Morever, the district court attbuted undue signcace to the fact that

plaitifs brought their suit agaist defendats in goo faith, and overestimated platifs

13-



professed nee of the leniency-related materials by plaitiffs, paricularly in light of the fact

that plaitiffs have aleady received most of the materials through ordinar discovery.

2. The distrct court also erred by considerig itself bound by this Court' s decision in

Westinghouse v. Republic of the Philippines , 951 F. 2d 1414 (3d Cir. 1991). Westinghouse

did not consider the law enforcement investigatory privilege at al, focusing instead on the

attorney-client privilege and work product doctrie -- two privileges not at issue in this case.

Morever , if Westinghouse teaches anythig applicable to this case, it is that one must

consider whether the clai of privilege fals withi the pur:ses underlying the privilege at

issue. Here , the pUlposes underlying the law enforcement investigatory privilege fully support

the United States ' assertion of privilege over the leniency-related materials in this case.

ARGUMT

TH LAW ENORCEM INSTIGATORY PRIEGE PRECLUDES
DISCLOSUR OF TH LENCY-RELATE MATER AT ISSUE IN
TH CASE.

The district court erred as a matter of law and improperly weighed the 
Frankenhauser

factors on the facts of this case. First, in examing the law enforcement investigatory

privilege, the district court improperly focused exclusively on the effect disclosure would have

on the current investigation , and generay ignored the impact on future investigations.

Second , the distrct court abused its discretion in concluding that platifs ' n for the

documents in question outweighed the law enforcement privilege.

The law enforcement investigatory privilege is an invention of the common law.

De11woo FaTms Inc. v. Cat:11 r Inc. , 128 F. 3d 1122 , 1124 (7th Cir. 1997); Friedman
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Bache Halsey Stuart Shields Inc , 738 F. 2d 1336 , 1341 (D. C. Cir. 1984). The privilege

serves "to prevent disclosure of law enforcement technques and procedures , to preserve the

confdentiaty of sources , to protect witness and law enforcement personnel , to saeguard the

privacy of individuals involved in an investigation , and otherwise to prevent interference with

an investigation. In re Department of Investigation , 856 F.2d 481 484 (2d Cir. 1988). The

privilege is admittedly a "qualed" one: the "public interest in nondisclosure must be

balanced agaist the nee of a paricular litigant for access to the privileged inormation. " In

re Sealed Case , 856 F. 2d 268 , 272 (D. C. Cir. 1988). Thus , for plaitiffs to overcome the

privilege, they must show a "' necessity suffcient to outweigh the adverse effects the

production would engender.

'" 

Bl v. Sheraton Cor:. of America , 564 F.2d 531 545 (D.

Cir. 1977) (citation omitted). Moreover, contra to the district court' s approach , 8 at least one

court recently found a "pretty strong presumption against liing the privilege. De11wood

Farms , 128 F. 3d at 1125 (emphasis added).

As the district court noted , this Court has not previously ruled on the existence of the

law enforcement investigatory privilege.9 July 20 Order at 3 (J.A. 458a). Five sister circuits

S= July 20 Order at 6 (J .A. 461a) ("in the context of public investigations , the public

interest raely outweighs platifs

' '

right to every man s evidence

'''

) (internal citation

omitted) .

9yn United States v. NeiU , 619 F.2d 222 (3d Cir. 1980), the City of Phidelphi
aluded to" a "governenta" privilege in its brief and attmpted to cla "executive privilege

at ora argument. UL at 225. Ths Court found "unsatisfactory the maner in which the City
ba( d) asserted its cla of privilege. " UL at 225. S= al id at 228 ("(a)n exhaustive
consideration of the pareters of executive privilege is not reuir here beuse as discussed

previously, the precise clas of the City have not ben fully develope"
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have expressly recognied the privilege IO and the United States is unaware of any court of

appeas that has expressly rejected its existence. The court below correctly recognied the

existence of the law enforcement investigatory privilege and its applicabilty to the facts of this

case, but erred in concluding that plaitifs ' nee for the documents outweighed the har

caused by disclosure.

In balancing plaitis ' and the United States ' interests , the district court faied to tae

into account the special nature of this privilege clai. Ths is not a typical fight over

privileged documents. Unle most cases , in which the party asserting the privilege seeks to

withhold inormation from its opponent , the United States is not plaintiffs ' adversary and has

no interest in the outcome of the underlying suit. We seek no strategic advantage over

plaitiffs-appellees. Rather, the United States ' only interest in asserting the privilege in this

case was to protect the integrity of our flat glass investigation and the future efficacy of our

Corporate Leniency Policy. The Corporate Leniency Policy is critical to the Division s abilty

to brea up conspircies that continue to hurt American consumers , and maitag the

confdentialty of leniency-related documents is a critical element of the policy.

In examing whether plaitiffs-appellees ' nee for the leniency-related documents

outweighed the governent' s interest in nondisclosure, the district court considered the ten

s= Friedman v. Bache Halsey Stuart Shields Inc. , 738 F.2d 1336, 1341 (D.C. Cir.
1984); In re Deartment of Investigation , 856 F.2d 481 , 483-84 (2d Cir. 1988); Cough1in

l&, 946 F.2d 1152 , 1159-60 (5th Cir. 1991); De11woo FaTms Inc. CaJ:iU Inc. , 128

3d 1122 , 1125 (7th Cir. 1997); United StAtes v. Winner , 641 F.2d 825 , 831-32 (10th Cir.
1981) (reogniing privilege but holding that not rased properly).
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factorsll ftrst enunciated in Frankenhauser v. Bi, 59 F.R.D. 339 , 344 (B.D. Pa. 1973), and

subsequently utiled by other courts. :I v. Henry , 98 F.3d 1411 , 1417 (D.

Cir. 1996); Coughlin , 946 F. 2d at 1160; In re Polyp1"ylene CaqJt Antitrust Litig , 181

R.D. 680 , 688 (N.D. Ga. 1998). The ten factors are:

(1) the extent to which disclosure wil thwar governenta processes by discouragig

citiens from giving the governent inormation; (2) the impact upon persons who

have given inormation of having their identities disclosed; (3) the degree to which
governenta self-evaluation and consequent progra improvement wil be chied by
disclosure; (4) whether the inormation sought is factual data or evaluative summar;
(5) whether the pary seekig discovery is an actual or potential defendat in any

criinal proceing either pendig or reasonably liely to follow from the incident in

question; (6) whether the police investigation has been completed; (7) whether any
interdeparmenta discipliar proceeings have arsen or may arse from the

investigation; (8) whether the plaitifs suit is non-frivolous and brought in good faith;

(9) whether the inormation sought is avaible through other discovery or from other

sources; (10) the importce of the inormation sought to the plaitifs case.

Frankenhauser , 59 F.R.D. at 344. Although the district court relied on the Frankenhauser

factors exclusively, other courts have recognied that the list is merely "ilustrative" or

helpful." Sealed Case , 856 F. 2d at 272; Friedman , 738 F.2d at 1342. In fact , the Seventh

Circuit recently upheld a clai of the law enforcement investigatory privilege without 

reference to the Frankenhauser factors. De11wood Farms , 128 F. 3d at 1125-28.

Nevertheless, beause the distrct court considere each of the Frankenhauser factors , the

United States wil expla the ways in which the district court err in doing so.

First Factor. The district court stated that 1/ disclosure wil have min impact on the

!.'

governent's efforts" to investigate cries. July 20 Order at 4 (J.A. 459a). In fact

1II/
(E)xclusive relice on one factor does not satisfy the 'essential balcing process. '"

~, 

98 F.3d at 1418 (internal citation omitted).
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disclosure of leniency-related documents durig the pendency of an investigation could

seriously jeopardize the criinal investigation and wil deter individuals from providing

inormation in future cases. Prce-fIxing conspircies are inerently difcult to detect and

prosecute. Many caels go on for yeas before they are detected , if ever. Klein Dec!. 19

(J.A. 489a). Cooperation by a co-conspirtor, through provision of documents and/or

testimony, is often vita to the successful conclusion of a price-fIxing investigation. The

Leniency Policy is intended to induce the cooperation of co-conspirtors and , as aleady

demonstrated 

(= 

pp. 8-9 above), has ben successful in that regard. To receive amnesty, a

corporation or individual must come forward uniateray, confde its culpabilty to the

Deparment of Justice, and inculpate one or more other paricipants in the conspircy. Co-

conspirtors named by the applicant quickly beome tagets of the Deparment' s investigation.

Most often , the co-conspirtors do not know that the applicant has sought amnesty, let alone

which documents have ben shown to the Deparment , what proffers have been made , and

which corporaions or individuals have been named. Public disclosure of such inormation

would alert co-conspirtors to the scope , focus , and strength of the Dearment's investigation.

The risk that disclosure of amnesty-related documents poses to an ongoing investigation is very

re. Klein De!. 11 19-20 (J.A. 492a-493a). Platis in civil suits do not "have a right to

force the governent to tip its hand to criinal suspts and defendats by disclosing the

fruits " of its investigation. De11woo Farms , 128 F.3d at 1125.

Confdentiaty of the leniency proess is "critica" to its success. Klein Dec!. 1 18

(J.A. 492a). The existence of a reuest for leniency, and al inormation provided therein , are

held in strict confdence by the Antitrst Division. Leniency negotiations ar conducted "with
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the express understading that those negotiations wil remai confdential. " ld 1 12

(J. A. 490a). The lack of a written confdentialty agreement should not be fata to a clai of

privilege. De11woo Fars , 128 F.3d at 1127.

The distrct court was under the mistaen impression that LOF -- and other defendats -

- would sti cooperate with the Antitrust Division beuse of the opprtnity to reeive

amnesty from prosecution. July 20 Order at 4 (J.A. 459a). But the facts relating to the

Division s Corprate Leniency Policy simply are otherwise. 
12 Counsel for LOF has stated that

LOF would not have come forward in this case without a promise of confdentialty, a

sentiment the Division has found echoe in "numerous" other cases. Klein Decl. 1 12

(J. A. 491a). Conspirg corprations clealy have decided that they would rather tae their

chances getting caught and prosecuted than to approach the governent voluntay, seek

leniency, and have their cooperation exposed for al to see. From the law enforcement

perspective , this is a bad result becuse it meas that active conspircies wil continue

undetected , tothe detrient of American consumers.

The dager in permitting discovery of LOF' s leniency materials is that , once

successful

, "

denial of the privilege would itself lead to routine disclosure. In re Department

of Investigation , 856 F.2d 481 , 486 (2d Cir. 1988) (prmittg withholdig of rert under

law enforcement privilege despite previous leas regarding its contents). Successful discovery

in one case wil "invarbly lead" to routie reuests for leniency materials in fUture cases.

Apparntly, simil facts were not, or could not be, claed in Westinghouse, on

which the district court relied. July 20 Order at 4 (J. A. 459a) (citig Westinghouse, 951 F.

at 1426).
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Klein Dec!. 1 18 (J.A. 492a). As AAG Klein explais, such an event would have disastrous

effects on the enforcement abilties of the Antitrust Division:

If the ora or written give-and-tae between the applicat and the Division 
discoverable in private litigation , fewer corprations would be wilg to come forward

and admit their culpabilty through an amnesty application and those that do would be
less liely to be fully forthrght. Enorcement of the antitrust laws would suffer in two
ways. First, if the number of amnesty applications declies , many conspircies wil go
undetected and unremedied. Second , if amnesty negotiations are discoverable and
applicants are less forthcoming with inormation , it would be more difcult for the

Division to test the applicant' s story and the Division would receive less useful
inormation for its investigation.

Klein Dec!. 120 (J. A. 493a-494a).

Second Factor Now that LOF has admitted that it approached the Antitrust Division to

seek leniency, we agree with the district court that this factor is inapplicable to this case.

Third Factor. Similarly, we do not view the thid factor to be critical here.

Fourth Factor. The district court recognied that the fourth factor weighed agaist

disclosure because the "materials conta both facts and evaluations " but gave this factor little

weight because "the DOl's method of evaluation is . . . public knowledge. " July 20 Order at

5 (J.A. 459a-460a). The district court erred in giving this factor so little weight. The

correspondence between Division personnel and LOF' s counsel conta the governent'

evaluation of some of the inormation provided by LOF. Such evaluations could be highly

valuable to co-conspirtors in assessing the strength of inormation provided by LOF to the

Division. That is preisely the sort of inormation the law enforcement investigatory privilege

was intended to protect.

Fifth Factor. The United States agrs with the district'court that platiffs in this case

ar not actual or potenti defendats in the Antitrust Division s flat glass investigation. In our
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view , however, this factor focuses too narowly on who is reqesting the inormation rather

than on who may ultimately mn the inormation . If plaitiffs ca obta leniency-related

materials now thrugh discovery, then other defendats would be able to obta the materials

from plaitis through their own discovery. S=, De11woo Farms , 128 F. 3d at 1124

(giving FBI tapes to private plaitifs "meas that these tapes wil also be made avaiable to the

defendats in the civil suits , some of whom are also tagets of the governent's as yet

uncompleted grad jury investigations ). Thus , one of the bases for the privilege -- keeing

the inormation out of the hands of tagets and potential tagets of the investigation -- would be

circumvented completely.

Sixth Factor. The district court recognied that the existence of an ongoing criinal

investigation weighed agaist disclosure , but gave this factor "insignicant force" beause of

the "length of the investigation. " July 20 Order at 5 (J.A. 460a). There is no basis for such

discounting. The fact that the Division conducts its criinal investigations thoroughly and

deliberately should not count agaist the Division clai of privilege. Antitrust investigations

are complex matters that often consume a large amount of time and governent resources

Plaitifs ' haste to procee is not a basis for vitiating the privilege protecting leniency-related

materis. "The victi of crie caot force the governent to prosecute the criinal;

equaly he caot say to the governent

, '

Spe up your investigation , or get out of the way,

beuse I want to seek a civil remedy. 

'" 

De11woo Fars , 128 F.3d at 1125.
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Indee , the law enforcement investigatory privilege is vald even afer the governent'

investigation concludes , with or without an indictment. In~, despite a ten-yea lag

between the investigation and litigation in question , the court expressly "rejecte(d) platif'

contention that the public interest in nondisclosure can be disregarded simply beuse the

pricipal investigation involved here has apparntly ben concluded. " 564 F. 2d at 546. 

a1 v. , 181 F.R.D. 175 , 181 (D. C. 1998) ("(w)hie the public interest in

nondisclosure may lessen somewhat at the conclusion of a criinal investigation , it does not

dissipate entirely ). Such continuation of the privilege is justifed for two reasons. First , in

order to serve its purpose of encouraging cooperation with law enforcement investigations, the

privilege must be preserved , even afer the conclusion of the paricular investigation.

Witnesses wil be less liely to provide full and fra inormation to investigators if they know

that the inormation wil eventualy become public. 14 Second , the law enforcement

investigatory privilege is based in par on the nee to "saeguard the privacy of individuals

involved in an investigation. Deparment of Investigation , 856 F. 2d at 484. Preserving the

privilege afer an investigation ends helps protect the reputation of those who may have been

tagets of the investigation , or who were named by the cooperating witnesses , but who were

not indicted , so they "wil not be held up to public ridicule. Douglas Oil Co. v. Petrol Stops

Not al investigations result fu an indictment, even when a corpration or individual

has come forward and reuested leniency.

Such reluctace may be espiay acute if a witness knows that his or her identity and
inormation wil beome public gardless whether an indictment is brought.
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, 441 U. S. 211 , 218- 19 (1979) (discussing purposes underlying grad jury secrecy);

United States v. Procter & Gamble Co. , 356 U. S. 677 , 681-82 & n. 6 (1958) (same).

Seventh Factor. The United States agrees that the seventh factor is inapplicable

beause no interdeparmenta discipliar procings ar involved.

Eighth Factor. The distrct court determined not only that plaitis had brought their

suit in goo faith , but also that this factor "tips the balance decidedly in favor of disclosure.

July 20 Order at 5 (J.A. 460a). The United States has no reason to doubt that plaitifs ' suits

were brought in goo faith , but the district court misunderstood the import of this factor. Ths

factor ensures that, if plaitifs ' suits were nm brought in good faith , disclosure would

certy be denied. The converse , however, is not true. Good faith is presumed unless

otherwise shown , and if good faith merited the weight accorded it by the district court

disclosure would be required in alost every case.

Ninth Factor. The district court considered this factor in favor of disclosure because it

thought that platifs could secure the requested inormation only from LOF or the Antitrust

Division. July 20 Order at 5 (J.A. 460a). The bulk of the materials at issue are pre-existing

corporate documents that were brought by LOF' s counsel to the meeting with Division

personnel.IS Klein Del. 1 13 (J.A. 491a). To the best of our knowledge, each of these

documents has aldy ben prouce by defendats to the platifs as par of regular

document discovery. What has not ben provided to platifs is a spial index identifying

Ism addition, platis also seek the thr letters of corrspndence exchanged between

LOF counsel and Division personnel afer the meetig. We agr that these letters are

avaible only from LOF' s counselor us, but argue that platifs ' nee for them is wea and

easily outweighed by the other factors.
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E1 documents were shown to the governent. Denial of leniency-related discovery merely

forces platifs to sort through the documents they reeive from defendats in order to locate

any "silver bullets" rather than reeiving them on a silver tray. As with any sophisticated

platif in a complex case, platifs most assurely wil go through defendats ' entir

document production anyway in an effort to fmd useful documents. Platifs ar put in no

worse situation by the governent's assertion of privilege here -- they wil get the sae

corprate documents either way -- but the governent's enforcement progra wil be much

worse off if the privilege is denied.

Tenth Factor. The district court considered the privileged materials "importt , if not

essential" to plaitifs ' case. July 20 Order at 5-6 (J.A. 460a-461a). The court' s opinon does

not identify which materials it considered to be so importt, or why. The pre-existing

corporate documents may be importt to plaitifs but , as aleady explaied , are not being

denied to them. The United States has not asserted privilege over the corporate documents

themselves , only the requirement that they be specialy identifed. Demanding identifcation of

E1 documents were shown to prosecutors , rather than the documents themselves , can

hardly be a compellg nee of plaitifs.

As to the post-meeting corrspondence, plaitifs have not identied why such

documents are necessa to their case. The corrspndence relates to the factors that the

Division has determined should guide the exercise of its prosecutori discreti n. How the

Division has elected to exercise its proseutori discretion with respt to a paricula amnesty

applicat has litte relevance to the merits of a private antitrust case fIled agaist that applicant.

In any event, in the reuir balancing of interests

, "

nee" is more than mere "relevance.
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When an agency properly clais that documents are privileged , . . . the Court. . .

must look beyond the issue whether the documents sought ar simply relevant. If that

were the only test , the rules of privilege would be relatively meagless -- especialy

since discovery nonnaly extends not only to relevant matter but also to material that
may lead to the discovery of relevant matter. . . . Relevance is not enough.

CoHins v. Shearson/American Express r Inc. , 112 F.R.D. 227 229-30 (D. C. 1986). In the

give-and-tae inerent in negotiating plea agreements, crystaing one side s thoughts by

putting them on paper should be expeted and encouraged; 16 makg such correspondence

discoverable , however, would have the oppsite effect.

At bottom , plaitiffs contend that because the leniency-materials are relevant and the

law enforcement privilege is not absolute, they are entitled to the documents. Such arguments

however , render the privilege meagless.

Whie plaitifs ' desire to uncover the inonnation directly from the (documents

sought) is understadable and perhaps the most effcient meas to obta this

inonnation , evidentiar privileges are not designed to further litigation efficiency.
Instead , privileges generay cause both delay and consume judicial resources in
resolving clais of privilege that arse both at trial and durig discovery, aspects of

litigation which most rules of evidence seek to minize. By protecting relationships

and values outside the courtroom , privileges demonstrate that even though the seach

for truth is of critical importce in the litigation process , it is not necessary

parount to al other interests of society.

~, 

181 F.R.D. at 185. The public interest in nondisclosure far outweighs plaitiffs ' nee

for the leniency-related materials in question. Accordingly, the documents should be protected

under the law enforcement investigatory privilege.

s=, , Fed. R. Evid. 408, 410.
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II. TH WESTIGHOUSE DECISION DOES NOT CONTOL THS CASE.

Platiffs and the district court rely heavily on this Court' s decision in Westinghouse

Repub1ic of the Philppines , 951 F.2d 1414 (3d Cir. 1991). Such reliance , however, is

misplaced.

Westinghouse did not address the law enforcement investigatory privilege , at issue

here. Rather , the Westinghouse court addressed whether a pary that discloses inormation

protected by two privileges IW at issue here -- the attorney-client privilege and the work-

product doctrie -- in order to cooperate with a governent investigation can nevertheless

assert those privileges when exactly the same inormation is subpoenaed by a thid pary in

civil litigation. at 1417. In holding that Westinghouse had in fact waived its privileges as

against thid paries, the court focused heavily on the purposes underlying the attorney-client

privilege and the work-product doctrie. , id at 1424-25 (selective waiver "has little

to do with the privilege s purpose ) (internal quotation omitted); id at 1425 (court refuses "

go beyond the' policies underlying the. . . privilege ); id at 1427 (analysis of work-product

doctrie "must begin with a review of the purpose underlying" it); id at 1429 ("a party who

discloses documents protected by the work-product doctrie may continue to assert the

doctrie s protection only when the disclosure 
furthers the doctrine s underlying goal

(emphasis added). Thus, any decision regaring waiver here must tae into account the

purpses underlying the law enforcement privilege.

Disclosure of leniency-related materials between an applicant and the Division does not

waive the law enforcement investigatory privilege. The very purpse of that privilege is to

protect the integrty of ongoing investigations and to ensure the flow of inormation to law
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enforcement offcias in future investigations. Withholding leniency-related materials from

discovery thus serves these purpses by preventing the public disclosure of importt

inormation regardig the scope and focus of an ongoing investigation and protecting the

integrity of future investigations. Speifcay, withholding the materials from discovery

furthers the purpse of the law enforcement investigatory privilege of promoting full and fra

discussions in settlement and plea negotiations,
17 

thereby incresing the effectiveness and

effciency of law enforcement efforts. Disclosure of confdential inormation is inerent in

settlement or plea negotiations , and , as aleady mentioned

, "

denial of the privilege would itself

lead to routine disclosure. In re Department of Investigation , 856 F. 2d 481 486 (2d Cir.

1988) (prmitting withholding of reprt under law enforcement privilege despite previous leas

regarding its contents); Klein Dee!. 1 18 (J. A. 492a).

Nor is Westinghouse s concern that nondisclosure would be antithetical to the adversar

system and would give a strategic advantage over a civil opponent Westinghouse , 951 F.2d at

1428-29, applicable here. First , the United States , which is the entity asserting the privilege

is not plaitiffs ' adversa and does not seek any strategic advantage over plaitifs. Second

there is no suggestion that the United States has acted in bad faith in adherig to its consistent

position that leniency applications should remai confdentia. And thid, platifs ' faiure to

s. Affliated Mfrs Inc. v. Aluminum Co of America , 56 F. 3d 521" 526 (3d Cir.
1995) (discussing simil purpse underlying Fed. R. Evid. 408); 2 Jack B. Weinstein &
Margart A. Berger Weinstein s Federa Evidence 408.02 (2d ed. 1997); Be ai M1
Com Info. Sys r Inc. v. S. De' t of Health & Human Servs. , 656 F. Supp. 691 , 692-

(D. D. C. 1986) (FOIA reuest for documents exchanged durig unsuccssful effort to sette
debarent action denied beuse "it is in the public interest to encourage settlement
negotiations in matters of this kid and it would impai the abilty of HHS to ca out its

governenta duties if disclosure of ths kid of material under FOIA were reuir"
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discover leniency-related materials does not har them. As aleady pointed out, plaitifs

have reeived al of the pre-existing cOIporate documents that were shown to the governent.

S= De11woo Farms, 128 F.3d at 1127. Thus Westinghouse s rationale has no application to

the privilege asserted here.

By contrast, the issues in De11woo Fars are very similar to those found here. There

plaitis in a private antitrust suit sought audio and video tapes that the Deparment of Justice

had made durig a criinal investigation. The Deparment withheld the tapes under the law

enforcement investigatory privilege even though it had , durig the investigation and plea

negotiations , played some of the tapes to counsel representing the outside directors of one of

the corprations under investigation; had alowed counsel to tae notes on the tapes; but had

not obtaed an express confdentialty agreement or protective order from counsel. 1d at

1124. The Seventh Circuit upheld the Deparment's clai of privilege. 1d at 1125-27. The

court found that "no rights of the plaitiffs were invaded by the governent's assertion of its

law enforcement investigatory privilege. " 1d at 1126 , 1128. The Seventh Circuit also

specifcaly addressed 
Westinghouse s analysis of selective waiver and concluded that

permitting the governent to withhold the tapes under the law enforcement investigatory

privilege was not contra to the teachigs of Westinghouse. Id at 1126-27.

CONCLUSION

For the foregoing resons , the district court' s Order of July 20 , 1998 , pennitting

discovery of the leniency-related materis , should be reversed.
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