UNI TED STATES DI STRI CT COURT
EASTERN DI STRI CT OF M CHI GAN
SOUTHERN DI VI SI ON

UNI TED STATES OF AMERI CA,

Petitioner, Suppl enental to

Civil Action No. 56-15748
V.
Hon. Paul V. Gadol a
FTD CORPORATI ON; FLORI STS
TRANSWORLD DELI VERY, | NC.;

and FTD ASSCCI ATI ON,

Civil Contenpt O Judgment

N e e e e e e S S A

Respondent s. Filed: 8/1/95

PETI TION BY THE UNI TED STATES FOR AN
ORDER TO SHOW CAUSE WHY THE RESPONDENTS
SHOULD NOT BE FOUND IN C VI L CONTEMPT

The United States of Anmerica, Petitioner, by its attorneys,
acting under the direction of the Attorney General, presents this
Petition for an order requiring the above-nanmed Respondents to show
cause why they should not be found in civil contenpt of the
Modi fied Final Judgment ("MFJ"), entered pursuant to this Court's
Order on Novenmber 8, 1990 in United States v. Florists' Transworld

Delivery Association, Civil Action No. 56-15748. Copies of the MJ

and the Court's Order Accepting the MFJ are attached hereto as
Appendi x A. Petitioner represents to the Court as foll ows:

l.
JURI SDI CTI ON OF THE COURT

l. This Petition alleges violations of the MFJ by Respondents FTD
Corporation,¥ Florists' Transworld Delivery, Inc., and FTD
Associ ation, all successors to Florists' Tel egraph Delivery

Associ ati on, the defendant in Cvil Action 56-15748, all of whom

' Prior to May 17, 1995, FTD Corporation was known as Perry
Capital Corp. ("Perry Capital").



participated in said violations with actual notice of the MFJ. This
Court has jurisdiction over all naned Respondents under its inherent
power to enforce conpliance with its orders, pursuant to 18 U. S.C. 8§
401(3) (1988) and Rule 42(b) of the Federal Rules of Crim nal

Procedure and under Sections IlIl and Xl of the M.

1. Section Il of the MFJ provides:

The provisions of this Mdified Final Judgnent
appl i cable to defendant shall apply to defendant and
its officers, agents, servants, enployees,

subsi di ari es, successors, and assigns, and to al
persons in active concert or participation with
def endant who shall have received actual notice of
this Mdified Final Judgnent by personal service
or otherw se.

2. Section XI of the MFJ provides:

Jurisdiction of this Court is retained for the
pur pose of enabling any of the parties to this
Modi fied Final Judgnment to apply to the Court at
any tinme for such further orders and directions
as may be necessary or appropriate for the
construction or carrying out of this Mdified
Fi nal Judgnent, for the nodification or
term nation of any of the provisions thereof,
for the enforcenment of conpliance therewith
and puni shment of viol ations thereof.

.
DESCRI PTI ON OF RESPONDENTS

4. Respondent FTD Cor poration (hereinafter "FTD Corp.")
is a corporation organized and existing under the laws of the State of
Del aware with its principal place of business at 29200 Northwestern
H ghway, Southfield, M chigan, 48034. As a successor to Florists
Transworl d Delivery Association (hereinafter "FTD'), the defendant in
Civil Action No. 56-15748, and as the parent of Florists' Transworld
Delivery, Inc., FTD Corp. becane subject to the M-J at | east as early
as Decenber 19, 1994, when it acquired FTD.
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5. Respondent Florists' Transworld Delivery, Inc.
(hereinafter "FTDI") is a corporation organized and existing under the
laws of the State of Mchigan with its principal place of business at
29200 Northwestern Hi ghway, Southfield, Mchigan, 48034. It is a
whol | y-owned operating subsidiary of FTD Corp. FTD becane a
successor to FTD, the defendant in Civil Action No. 56-15748, at | east
as early as Decenber 19, 1994, and thus is subject to the MFJ. FTDI
operates the nation's largest flowers-by-wire business. In this
busi ness, it faces conpetition fromother floral wire clearinghouses,
nost of which are organi zed as associations.? FTD now al so owns and
operates the Mercury Network (fornmerly FTD s), the nation's only
conputerized floral wire network, which provides an essential on-line
tel ecommuni cations link for wire orders placed through FTDl or
conpeting floral wire clearinghouses. Using the Mercury Network, a
florist can arrange, at a custoner's request, for an order to be
filled and delivered by a florist in another city. Al floral wre
associ ations that conpete with FTDI al so use the Mercury Network to

transmt their orders.

6. Respondent FTD Association (hereinafter "FTDA") is a
non-profit corporation organi zed and existing under the |aws of the
State of Chio with its principal place of business at 29200
Nor t hwest ern Hi ghway, Southfield, M chigan, 48034. FTDA becane a
successor to FTD, the defendant in G vil Action No. 56-15748, at |east
as early as Decenber 19, 1994, and thus is subject to the MFJ. A
florist nmust be a nenber of FTDA to send or receive wire orders over

the Mercury Network, even if the order is being directed through a

2 FTDI's conpetitors are American Floral Services, Teleflora,
Redbook, Cari k Services, and Fl oraf ax.
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W re association that conpetes with FTDI

7. The acts alleged in this Petition to have been done by
each of the corporate Respondents were authorized, ordered or done by
the officers, directors, agents, enployees or representatives of said
corporations, while actively engaged in the managenent, direction, or

control of its affairs.

I,
PRI OR ORDERS OF THE COURT

8. On June 1, 1956, the United States filed a civi
action in this Court against the Florists' Tel egraph Delivery
Associ ation, Civil No. 56-15748. The Conplaint alleged, inter alia,
that since 1935, FTD had conbined and conspired to restrain interstate
comrerce in flowers-by-wire orders by preventing FTD nenber florists
fromplacing wire orders through other nmenber florists or other wire
cl eari nghouses. This action was settled upon consent and the Court
entered a Final Judgnment that enjoined and restrained FTD from inter

alia, engaging in practices that had the purpose or effect of liniting

menbership in FTD to those not affiliated with other flowers-by-wire
associ ations. The Final Judgnent in this action was nodified by the
Court's Order of Novenber 8, 1990. 9. On August 1, 1966, the
United States filed a second civil action against the Florists
Transworl d Delivery Association, Cvil Action No. 66-28784 (E.D
Mch.). This Conplaint alleged that for nany years FTD had conbi ned
and conspired to unreasonably restrain and to nonopolize interstate
and foreign comrerce in the floral wire order business in violation of
Sections 1 and 2 of the Sherman Act by, inter alia, fixing and raising

the retail prices of flowers and floral arrangenments, restricting



conpetition anong retail florists and causing its nenbers to refrain
fromusing any cl eari nghouse other than FTD's. On March 20, 1969,
this action was settled upon consent and the Court entered a Fina
Judgnent enjoining the alleged violations. The Final Judgnent in this

action was nodi fied by the Court's O der of Novenmber 8, 1990.

10. On Novenber 8, 1990, as already described, this Court
entered its Order nodifying the Final Judgnents in Civil Nos. 66-28784
and 56-15748. This Petition alleges violations by the Respondents of
the MFJ entered by the Court at that tine.

11. Sections IV and V of the MFJ read in pertinent part:

I V. (A) Defendant is enjoined and restrained fromentering
into, adhering to, pronoting, or follow ng any course of
conduct, practice or policy, or any agreenent or
under st andi ng, havi ng the purpose or effect of:

* * * *x * * *x *

(2) Restricting or limting nmenbership in
defendant to florists who are not menbers of
any other w re association.

* * * *x * % *x *

V. Def endant is enjoined and restrai ned from hereafter

(a) entering into, adhering to, pronmoting, or follow ng any
course of conduct, plan, program practice, or policy, or (b)
entering into any agreenent or understanding with any other
person that is prohibited by or contrary to any of the provisions
of the foregoing Section IV of this Mdified Final Judgnent.

12. The consistent purpose of the 1956 Final Judgnent and
the 1990 MFJ was to prevent FTD fromusing its econonic power to

restrict, limt or elimnate conpetition by other wire clearinghouses

for individual floral wire orders. The 1990 MFJ clarified that FTD



coul d conpete aggressively for wre orders, but could not exploit its
control over the only conmputerized floral wire network to induce

florists to forgo nmenmbership in conpeting wire associations.?

V.
CFFENSES CHARGED

13. Petitioner alleges that, wth unquestioned know edge of the
MFJ, and in violation of this Court's Order, Respondents have devi sed,
effectuated and i npl enented a plan and program and foll owed a course
of conduct having the prohibited purpose and the natural and probable
effect of causing FTDA's retail florist nenbers to sever their
menber shi ps in conpeting wire associations and to use FTDI exclusively
as their clearinghouse for sending and receiving flowers-by-wire

orders.

14. Petitioner alleges that to carry out this prohibited plan
and program and course of conduct, Respondents have utilized the
foll owi ng neans and nethods in violation of Sections IV(A)(2) and V of

the MFJ:

a. Respondent FTD Corp., fromon or about July 1,
1994, and Respondents FTDI and FTDA, from on or about Decenber 19,
1994, to the date of filing of this Petition, have know ngly
di sobeyed, resisted and violated Sections IV(A)(2) and V of the MFJ by

devi sing, creating, inplenmenting and pronoting a new "FTD Onl y"

3 "The proposed anendnents woul d not, however, give FTD
absolutely free rein to take any action it deemed to be
‘conpetitive.' Any action whose purpose or effect was to return FTD
to the exclusive nenbership organization it once was woul d be
prohi bited by the proposed MFJ." Menorandum of United States in
Support of Defendant FTD s Anended Motion, at 19 (July 31, 1990).
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program

b. On or about Novenber 18, 1994, prior to Perry
Capital's acquisition of FTD, but after the FTD nenbership had
approved the acquisition, Respondent FTD Corp., announced a plan to
of fer special financial incentives, including stock ownership, to FTDA
menbers based upon the anmount of wire service business they did in the

future with FTDI.

C. On or about Decenber 18, 1994, immedi ately before
FTD was acquired by Perry Capital, Respondent FTDA conm tted, through

a 99-year Miutual Support Agreenent, not to:

. provide material support or

mat eri al assistance to any Person

that, directly or indirectly, carries

on any business activity which is in

conpetition with the Businesses [of

FTDI]. ¥
In addition, while purporting to remain an i ndependent, nenber-owned,
non-profit trade association, FTDA agreed in the Mitual Support
Agreenent to subject its menbership standards to the control of
Respondent FTDI, a for-profit corporation, and to allow FTDI to
di sci pline and even expel FTDA nmenber florists from FTDA for
viol ations of FTDA's menbership standards or FTDI's standards for use

of the Mercury Network, the clearinghouse, and its trademarks.

d. On or about January 9, 1995, Respondent FTDI
unveil ed the new "FTD Only" programto FTDA nenbers, stating that FTD

4 The FTDI businesses acquired fromFTD include the Mercury
Net wor k and the FTDI C eari nghouse.



stock woul d soon be offered to FTD nmenbers and that a nmultiplier would
be applied to the stock distribution fornmula for all "FTD Only"
menbers, based upon their length of tinme in "FTD Only".

e. Prior to Perry Capital's acquisition of FTD, "FTD
Only" was a recognition programthat offered its nmenbers only a plaque
as a reward for clearing wire orders exclusively through FTD.
However, under the direction of the Respondents, "FTD Only" has becone
an incentive package targeted at elimnating conpetition from other

wire clearinghouses.

f. On or about January 9, 1995, the "FTD Only"
program began to offer financial incentives to FTDA nenbers that
term nated their nmenberships in conpeting wre clearinghouses. Anbng
these i nducenents are: (a) a buy-back of any unsold holiday product;
(b) extra voting stock in FTD Corp.; (c) increased | ocal adverti sing;

and (d) reduced branch shop and multi-shop fees.

g. Through its field representatives, FTDI has been
actively pressuring FTDA nmenber florists to sever their existing
menber shi p agreenments with conmpeting wire associations. Since January
1995, Respondent FTDI's officers have authorized, and its field
representatives and agents have distributed to FTDA nenber florists,
pre-addressed formletters with step-by-step instructions for
term nati ng menbership agreenents with conpeting wire associations.?
FTDI's field representatives have then pressured FTDA nenbers to use

these letters to cancel all such nenberships in favor of "FTD Only."

> Copies of certain of these FTDI formletters are attached
hereto as Exhibit 1.



h. The "FTD Only" program as its nane indicates, is
designed to induce FTDA nenber florists to cease doing business with
wire clearinghouses that conpete with FTDI, with the purpose of
restricting or limting nmenbership in FTDA to florists that are not

al so menbers of conpeting wire associations.

i. As aresult of the "FTD Only" program over 750
retail florists across the nation had severed their nenberships with
conpeting wire cl earinghouses as of May 28, 1995. Because sone of
these florists had been nmenbers of nore than two wire associations,
the total nunber of such menberships cancelled in the first five
mont hs was nearly 1000, despite the pendency of a Departnent of

Justice investigation of which Respondents were aware.

j- I f unchecked, the "FTD Only" programw Il result
in further resignations by retail florists fromwre associations that
conpete with FTDI, potentially reducing nenberships in conpeting
cl eari nghouses to levels that would threaten their continued
viability, all in continuing violation of Paragraph IV (A)(2) and V of
the MFJ.

k. Respondents FTD Corp., FTDI and FTDA have, with
the hel p of overl appi ng personnel, coordinated to inplenent and
pronote the "FTD Only" program actively encouragi ng nenbers to drop

other wire associations in favor of "FTD Only."

16. At no tine prior to June 1995, did the Respondents
ever attenpt to ascertain fromthis Court or the United States

Departnment of Justice whether their activities mght be viewed as



viol ations of the provisions of the MJ.

17. Petitioner alleges that, because of their above-
descri bed acts and failures to act, Respondents have know ngly
di sobeyed and resisted the awful orders of this Court, as set out in
Sections IV(A)(2) and Section V of the MFJ, and thus are in civil

contenpt of this Court's authority.

18. Petitioner further alleges that the above- described
vi ol ati ons have continued to the date of filing of this Petition, and

will continue unless the relief prayed for hereinafter is granted.

V.
PRAYER
WHEREFCORE, the Petitioner noves this Court to issue an O der
directing the Respondents to appear before this Court at a time and
pl ace to be fixed in said Order, to show cause why they should not be

adj udged in civil contenpt of this Court; and

THEREAFTER, issue an Order adjudgi ng Respondents in civil
contenmpt of this Court's M-J, and further

1. Order and direct Respondents forthwith to conply with
t he MFJ;

2. Order and direct Respondents to cease and desi st

wi thin 15 days of the issuance of this Order fromcontinuing the "FTD

Only" programin any form
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3. Order and direct Respondents to cease and desi st
within 15 days of the issuance of this Order fromoffering any
i nducenents to any FTDA nmenber, or user of the Mercury Network or the
FTDI cl eari nghouse, not to participate in any conpeting floral wre

cl eari nghouses;

4. Order and direct Respondents to informeach FTD or
FTDA nenber by publication in the ETD News that the current "FTD Only"
program and the i ssuance and pronotion by FTDI of formtermnnation
letters severing florists' nemnmbership in conpeting wire associations
were in violation of the MFJ, and that the "FTD Only" program has been

abol i shed;

5. | npose upon Respondents FTD Corp., FTD and FTDA,
fines of up to $5,000 each, for every day after this Court's order
that each said Respondent fails to carry out the directions of this

Court;

6. Order and direct Respondents to cease and desist at
once fromurging FTD or FTDA nenbers to sign letters resigning their
menberships in other wire associations, and from providing form

letters that call for such resignations;

7. Order and direct Respondents to restructure the 99-

year Mutual Support Agreenent;

8. Order and direct Respondents to restructure FTDA' s and

FTDI's nutual rights and obligations so that:
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a. FTDA' s standards are not subject to FTDI's contro
or review,

b. FTD shall have no right to discipline, directly
or indirectly, any FTDA nenber for violating any FTDA
standard; and

c. FTD shall have no right to discipline any FTDA
menber, with respect to that nmenber's nmenbership in
FTDA, for violating any FTDI standard;

9. Order and direct Respondents, within 30 days of this

Order, to dissolve all personnel overlaps that exist between FTD Corp.

or FTDI and FTDA;

10. Order and direct Respondents FTD Corp., FTDI and FTDA
to establish conpliance comm ttees, designed by and reporting directly
to their respective general counsels, to assure that no further

violations of the MFJ take pl ace;

11. Order and direct that Respondents FTD Corp., FTD and
FTDA, no later than 10 days after a person begins performance of his
or her duties as a new officer or managenent enployee, provide that
person with a copy of the MFJ and a witten directive setting forth
Respondents' policies regarding conpliance therewith, and obtain an

executed certificate acknow edging its receipt;

12. Order and direct that Respondents FTD Corp., FTD and
FTDA, no later than 30 days after the entry of this Order, distribute
to each officer and managenent enpl oyee of Respondents the follow ng

mat eri al :

a) A copy of this Order and a witten directive
setting forth Respondents' policies regarding
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conpliance with this Oder;

b) A description of the procedures to be

followed to conply with this Order, including

identification of the nenbers of each conpliance

committee and the procedures to be foll owed by

the conpliance commttees; and

c) An adnonition that non-conpliance with the

MFJ and this Order will result, in every case, in

di sci plinary action, which may include di sm ssal,

and that such non-conpliance may result in

conviction for contenpt of court and inprisonnent

or fine;

13. Order and direct that Respondents FTD Corp., FTD and
FTDA each take disciplinary action agai nst any person under its

control who refuses or fails to conply wwth the MFJ or any MFJ Order;

14. Order and direct that the term nati on date of the MJ,

in Section X, be elimnated;

15. Issue such further orders as the nature of the case may
require and as the Court may deem just and proper to conpel obedi ence

to and conpliance with the orders and decrees of this Court; and

16. Grant to the Petitioner its costs of maintaining this
pr oceedi ng.
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Dated: July 31, 1995

/sl
Anne K. Bi ngaman
Assi stant Attorney General
Antitrust Division

/sl
Joel I. Klein
Deputy Assistant Attorney
Gener al
Antitrust Division

/sl
Preeta D. Bansal
Counsel or to the Assi stant
Att or ney General

/sl
Rebecca P. D ck
Acting Deputy of Operations
Antitrust Division

/sl

Respectfully submtted,

/ s/

Bernard M Hol | ander

/sl

Chri stopher J. Kelly
Acting Chi ef
Cvil Task Force |

L. Mchael Wcks (p 24457)
Assistant United States
Attorney

Eastern District of M chigan
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Janes D. Villa

/sl
Stacy S. Nelson
Attorneys for the United States
Antitrust Division
U S. Departnment of Justice
1401 H St., N W
Suite 3700
Washi ngton, D.C.
(202) 307-0875
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