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	UNITED STATES DISTRICT COURT DISTRICT OF COLUMBIA
	UNITED STATES OF AMERICA, Plaintiff,v.IMETAL,DBK MINERALS, INC.,ENGLISH CHINA CLAYS, PLC, and ENGLISH CHINA CLAYS, INC., Defendants.
	Civil No: 991018 Judge Gladys Kessler Filed: April 26, 1999
	(STAMP)
	COMPETITIVE IMPACT STATEMENT 
	The United States, pursuant to Section 2(b) of the Antitrust Procedures and Penalties Act ("APPA"), 15 U.S.C. § 16(b)-.(h), files this Competitive Impact Statement relating to the proposed Final Judgment submitted for entry in this civil antitrust proceeding.
	I. NATURE AND PURPOSE OF THE PROCEEDING
	On April 26,1999, the United States filed a civil antitrust Complaint alleging that the proposed acquisition of English China Clays, plc ("ECC") by IMETAL ("Imetal") would violate Section 7 of the Clayton Act, 15 U.S.C. § 18, with respect to four relevant products. The Complaint alleges that Imetal and ECC are two of five U.S. producers of water-.washed kaolin; two of four U.S. producers of calcined kaolin for use in paper-.making; the only two producers in
	the Southeastern United States of ground calcium carbonate (“GCC”) in slurry form for the paper industry ("paper-grade GCC"); and the two leading U.S. producers of fused silica. The request for relief seeks: (1) a judgment that the proposed merger would violate Section 7 of the Clayton Act; (2) injunctive relief preventing consummation of the proposed acquisition; (3) an award of costs to the plaintiff; and (4) such other relief as the Court may deem just and proper.When the Complaint was filed, the United 
	In addition, under the terms of the Hold Separate Stipulation and Order, defendants must hold specified assets to be divested separate and apart from their other businesses until the required divestitures have been accomplished. Defendants must, until the required divestitures are accomplished, preserve and maintain the specified assets to be divested as saleable and economically viable ongoing concerns.The plaintiff and defendants have stipulated that the proposed Final Judgment may be entered after compli
	II. DESCRIPTION OF THE EVENTS GIVING RISE TO THE ALLEGED VIOLATION
	A. The Defendants and the Proposed TransactionImetal is a French corporation with headquarters in Paris, France. It produces building materials, industrial metals, and industrial minerals worldwide. In the United States, Imetal produces kaolin through its DBK Minerals, Inc. subsidiary ("DBK") at a plant in Dry Branch, Georgia and at a plant in Jeffersonville, Georgia; dry-processed GCC through The Georgia Marble Company (“Georgia Marble”), a subsidiary of DBK, at a number of locations throughout the United 
	ECC is a United Kingdom Corporation with headquarters in Reading, England. It produces industrial minerals, pigments and chemicals worldwide. In the United States, ECC produces kaolin through its English China Clays, Inc. subsidiary at two plants in Sandersville, Georgia and at a plant in Wrens, Georgia; and paper-grade GCC at a plant in Sylacauga, Alabama and at plants in Maryland and Wisconsin. In addition, in 1998, ECC purchased Minco Acquisition Corporation, a company that produces fused silica and fuse
	The vast majority of water-washed kaolin is used in paper-making, both as a pigment in coating formulations and as a filler in the body of paper. In coating formulations, kaolin is typically used in conjunction with other pigments, such as GCC. The kaolin has unique properties, however, and the other pigments are typically used as a complement, rather than a replacement, for water-washed kaolin. Kaolin is used as a filler primarily in paper that is made using an acid process, where calcium carbonate fillers
	For many paper customers, no good substitute exists for calcined kaolin. A small but significant increase in the price of calcined kaolin would not cause a significant number of paper customers currently purchasing calcined kaolin to substitute other products.All of the U.S. producers of calcined kaolin for paper-making are located in Georgia, and sell their products from plants in Georgia to paper companies throughout the United States.GCC for Paper Coating ApplicationsNatural calcium carbonate is typicall
	Paper-grade GCC, unlike water-washed and calcined kaolin, is produced in a number of locations throughout the United States. Because of high transportation costs, sales of GCC tend to be regional rather than nationwide.Fused SilicaFused silica is formed by melting pure non-crystalline silicon dioxide at high temperatures. This process creates a material with a low coefficient of thermal expansion which improves resistance to extreme heat, corrosion, abrasion, and electrical non-conductivity. Fused silica is
	and Engelhard Corp. -- and two relatively small players - Thiele Kaolin Company and J.M. Huber. It would eliminate the direct competition between Imetal and ECC that has benefited consumers, and likely lead to higher prices through increased opportunities for coordination and from the elimination of a significant competitor in an oligopolistic market.Moreover, new entry into the development, production and sale of water-washed kaolin is unlikely to occur and unlikely to be timely or sufficient to defeat a p
	Construction of a single calciner (with the necessary attendant infrastructure) could cost a minimum of $30 million and require at least two years, sometimes much longer, for permitting and construction. In addition, any entrant not already in the water-washed kaolin business would also face the barriers to entry into that business.GCC for Paper CoatingThere are only four firms that make paper-grade GCC in the United States: Omya, Inc., ECC, Alabama Carbonates, and Columbia River Carbonates (in Washington S
	GCC in the designated area only through the joint venture.2 Georgia Marble supplies the raw material which it quarries, crushes, washes, and dry processes into feedstock suitable for the wet processing plant at an agreed-upon price. Omya operates the wet-processing plant, sells the paper-grade GCC and collects a fee for these services.Transport costs for GCC are high. As a result, GCC sales, unlike sales of water-washed and calcined kaolin, tend to be regional. ECC and Alabama Carbonates are the only compan
	Fused SilicaImetal and ECC are the two leading producers of fused silica in the United States. They account for more than 80% of domestic fused silica production, and more than 95% of the fused silica sold in the United States for investment castings. The two companies compete significantly with each other, and are each other’s only meaningful competition in sales of fused silica for investment castings. The only other producer, Pemco, accounts for a tiny percentage of sales.Imetal and ECC face competition 
	III. EXPLANATION OF THE PROPOSED FINAL JUDGMENT
	The proposed Final Judgment requires substantial divestitures with respect to each of the products that is the subject of the Complaint. These divestitures are designed to ensure that the competition that would be eliminated by the proposed acquisition will be preserved and maintained. Under the terms of the proposed Final Judgment, defendants must accomplish these divestitures within one hundred and eighty (180) calendar days after the filing of that proposed Final Judgment, or five (5) days after notice o
	ECC, with an annual capacity of 850,000 tons, and to divest two calciners, with a minimum annual capacity of 85,000 - 100,000 tons. Alternatively, defendants may at their option sell the DBK plant in Dry Branch, Georgia. This plant includes both a water-washed kaolin plant with capacity of slightly over one million tons, and a calcined kaolin plant.In all cases, the plant divestiture requires divestiture of all tangible and intangible assets used in connection with those plants, and divestiture of sufficien
	viable, effective new entrant into that market. Accordingly, plaintiff concluded that this divestiture is likely to substantially mitigate any anticompetitive effects of the proposed transaction with respect to calcined kaolin for paper-making.GCC for paper-coatingWith respect to paper-grade GCC, Section IV of the proposed Final Judgment requires defendants to divest Georgia Marble’s interest in the Alabama Carbonates limited partnership.4 Pending divestiture of Georgia Marble’s interest in Alabama Carbonat
	competitive problems. In order to operate independently the limited partnership must have its own reserves and its own processing facilities. The plaintiff concluded as a result of its investigation that 30 years’ reserves was the minimum that the limited partnership would need to consider making the required investments in processing facilities.The proposed Final Judgment permits defendants, in calculating the quantity of reserves required to be divested, to take into account any economically recoverable r
	mechanism for assuring themselves that they are protected against an unnecessary sale of their reserves.Second, given the contractual provisions of the Alabama Carbonates limited partnership agreement, there is a high likelihood that defendants will have no choice but to sell the GCC reserves to Omya. In such a situation, where there is a single buyer, the market forces that operate in a typical negotiation on price are absent. Defendants sought the option of arbitration to provide them a modicum of protect
	ECC acquired this fused silica plant within the last year when it acquired Minco. Minco also operates a fused magnesia plant, at the same location, that defendants wish to retain. The two plants are separate businesses and there is no overlap between ECC and Imetal with respect to fused magnesia, so retention of the fused magnesia businesses should not pose a problem under Section 7 of the Clayton Act. It may be, however, that the two plants together are more readily saleable than is the fused silica plant 
	IV. REMEDIES AVAILABLE TO POTENTIAL PRIVATE LITIGANTS 
	Section 4 of the Clayton Act, 15 U.S.C. § 15, provides that any person who has been injured as a result of conduct prohibited by the antitrust laws may bring suit in federal court to recover three times the damages the person has suffered, as well as costs and reasonable attorneys' fees. Entry of the proposed Final Judgment will neither impair nor assist the bringing of any private antitrust damage action. Under the provisions of Section 5(a) of the Clayton Act, 15 U.S.C. § 16(a), the proposed Final Judgmen
	V. PROCEDURES AVAILABLE FOR MODIFICATION OF THE PROPOSED FINAL JUDGMENT
	The United States and defendants have stipulated that the proposed Final Judgment may
	be entered by the Court after compliance with the provisions of the APPA, provided that theUnited States has not withdrawn its consent. The APPA conditions entry upon the Court'sdetermination that the proposed Final Judgment is in the public interest.The APPA provides a period of at least sixty days preceding the effective date of theproposed Final Judgment within which any person may submit to the United States writtencomments regarding the proposed Final Judgment. Any person who wishes to comment shoulddo
	VI. ALTERNATIVES TO THE PROPOSED FINAL JUDGMENT
	The United States considered, with respect to kaolin, simply requiring divestiture of the DBK plant. Divestiture of the DBK plant has two advantages over divestiture of the Sandersville No. 1 water-washed kaolin plant: (1) it would essentially put the purchaser in the same position as Imetal before the tender offer; and (2) unlike Sandersville No. 1, the DBK plant has been operated as a stand-alone business and has a clear track record as such.The United States ultimately adopted the framework of the propos
	The United States also considered, as an alternative to the proposed Final Judgment, a full trial on the merits against Imetal and ECC. The United States is satisfied that the divestitures required by the proposed Final Judgment will facilitate continued viable competition in the four relevant product markets alleged in the Complaint and will effectively prevent the anticompetitive effects that the Complaint alleges would result from the proposed acquisition.
	VII. STANDARD OF REVIEW UNDER THE APPAFOR THE PROPOSED FINAL JUDGMENT
	The APPA requires that proposed consent judgments in antitrust cases brought by the United States, be subject to a sixty-day comment period, after which the Court shall determine whether entry of the proposed Final Judgment "is in the public interest.” In making that determination, the Court may consider—(1) the competitive impact of such judgment, including termination of alleged violations, provisions for enforcement and modification, duration or relief sought, anticipated effects of alternative remedies 
	courts have recognized that the term ‘“public interest’ take[s] meaning from the purposes of theregulatory legislation.” NAACP v. Federal Power Comm’n. 425 U.S. 662, 669 (1976). Sincethe purpose of the antitrust laws is to preserve “free and unfettered competition as the rule oftrade,” Northern Pacific Railway Co. V. United States. 356 U.S. 1, 4 (1958), the focus of the“public interest” inquiry under the APPA is whether the proposed Final Judgment would servethe public interest in free and unfettered compet
	Accordingly, with respect to the adequacy of the relief secured by the decree, a court maynot "engage in an unrestricted evaluation of what relief would best serve the public." UnitedStates v. BNS. Inc., 858 F.2d 456,462 (9th Cir. 1988), quoting United States v. Bechtel Corp..648 F.2d 660. 666 (9th Cir.), cert, denied. 454 U.S. 1083 (1981). See also Microsoft. 56 F.3d1448 (D.C. Cir. 1995). Precedent requires that:the balancing of competing social and political interests affected by a proposed antitrust cons
	judgment requires a standard more flexible and less strict than the standard required for a finding of liability. "[A] proposed decree must be approved even if it falls short of the remedy the court would impose on its own, as long as it falls within the range of acceptability or is 'within the reaches of public interest.' (citations omitted)."7
	7 United States v. American Tel, and Tel Co.. 552 F. Supp. 131, 150 (D.D.C. 1982). affd sub nom. Maryland v. United States. 460 U.S. 1001 (1983). quoting United States v. Gillette Co.. supra. 406 F. Supp. at 716; United States v. Alcan Aluminum. Ltd.. 605 F. Supp. 619,622 (W.D. Ky. 1985).
	VIII. DETERMINATIVE DOCUMENTSThe only determinative document, within the meaning of the APPA, that was considered by the United States in formulating the proposed Final Judgment is the preliminary Letter of Intent between defendant ECC and Thiele Kaolin Company, a copy of which is attached as Exhibit A.FOR PLAINTIFF UNITED STATES OF AMERICA:Dated: May _, 1999.Respectfully submitted,
	/s/
	Patricia G. ChickD.C. Bar #266403Trial AttorneyU.S. Department of JusticeAntitrust Division1401 H Street, N.W., Suite 3000Washington, DC 20530Telephone: (202) 307-0946Facsimile: (202) 514-9033
	Exhibit A
	LETTER OF INTENT
	This Letter of Intent (the “LOI") is entered into as of April 1, 1999 by and between Thiele Kaolin Company, a Georgia corporation ('‘TKC”), and English China Clay PLC a United Kingdom corporation (“ECC”).: TKC and ECC are sometimes referred to herein collectively as the '‘Parries" and individually as a “Party."1. Purpose.1.1 TKC and ECC hereby express their intent to negotiate in good faith to enter into, or cause their affiliates to enter into, a transaction whereby TKC or its affiliate would purchase from
	upon the Parties and Sections 3, 4 and 6 shall survive the termination at this LOI in accordance with their terms unless superseded by definitive agreements for the Transaction.2. Exclusivity. Each Party agrees to discuss and pursue the development of the Transaction exclusively with the other Parry during the term of this LOI and hereby waives any and all rights to otherwise pursue the Transaction during the term of this LOI, either individually or with third parties: provided, however, that if, in the jud
	3. Confidentiality. 
	3.1 “Confidential Information” means any and all technical, financial or business data and information of or about a Party relating to its individual businesses, other than Trade Secrets. For the purposes hereof, information shall not be treated as. and shall not be deemed to be, Confidential Information, if such information: (a) has been or becomes generally available to the public other than as a result of a disclosure by the other Party in violation of Section 3.3; (b) was available to the other Party on
	agree to the granting of injunctive relief by a court of competent jurisdiction for a breach or this Section 3 without proof of Actual damages. Except as required in order to perform their obligations or exercise their rights under this LOI, neither Parry shall, without the express prior written consent of the other Party, redistribute, market, publish, disclose or divulge to any other person or entity, or use or modify tor use, directly or indirectly in any way for any person or entity; (a) any Confidentia
	Transaction). Any tees and expenses of any tinder or broker retained by or on behalf of a Party will be paid by such Party. 5. Term. Unless otherwise terminated earlier by either Party. the term of this LOI shall expire on the earlier to occur of (a) 42 calendar days following the date on which the Imetal Offer is declared wholly unconditional (b) the termination of the Imetal Offer, (c) the decision by Imetal to enter into other divestiture transactions in lieu of the Transaction in accordance with the DOJ
	6. Miscellaneous.
	6.1 This LOI shall be governed by the laws of the State of Georgia. United States of America.6.2 All notices and other Communications hereunder shall be in writing and shall be deemed to have been duly given upon delivery, if delivered in person, by telephone, facsimile, telex or cable, or on the second business day after sending, if sent, by reputable international overnight courier service to the following addresses set forth next to each Party's signature hereto.6.3 This LOI may be amended or changed onl
	5.6 
	Sbould any provision of this LOI be judged to be illegal. unenforceable or i n
	conflict with my law by a court of competent jurisdiction, such provision shall be deemed severed herefrom and the validity of the remainder of this LOI shall not be affected thereby.6.7 Not withatasdiag any provision of this LOI, neither Party will be liable to the other Party for indirect, incidental or consequential damages under, arising out of, due to or in connection with its performance or nonperformance of this LOI of say of its obligations herein.The Parties hereto have executed this LOI in hte dat
	Thiele Kaolin Company By: SIGNATURE: Name: William H. WigginsTitle: PresidentAddress: P.O. Box 1056Sandersville  Georgia 31082Telephone: 912/552-3951  Fax: 912/553-4463
	English China Clay PLCBy: ___________Name: Dudley C. RoweTitle: Group Executive Vice President Address: 100 Maxwell Court East, Suite 300Roswell, Georgia 30076Telephone: (770)645-3301 Fas: (770)645-3769
	6.7 Notwithstanding any provision of this LOI, neither Party will be liable to theother Party for indirect, incidental or consequential damages under, arising out of, duo to or in connection with its performance or nonperformance of this LOI or any of its obligations herein.The Parties hereto have executed this LOI on the dates indicated below effective as of the date first above written.
	Thiele Kaolin Company By:Name: Title: AddressTelephone: Fix: 
	English China. Clay PLC
	By  SIGNATURE:: 
	Name: Dudley . Rowe :Title: Group Executive Vice President Address: 100 Mansell Court East, Suite 300 Roswell, Georgia 30076Telephone: (770) 645-.3301 Fax: (770) 643-.3769
	ATTACHMENT A TO THE ECC/TKC LETTER OF INTENT DATED 04/01/99CERTAIN PROPOSED TERMS OF THE ASSET PURCHASE AGREEMENTThe following terms reflect discussions to date between the Parties. ECC acknowledges that TKC has not yet conducted a due diligence investigation with respect to the transaction and that all of the pro posed terms are subject to further negotiation.1. Plant and Assets. The assets would include all the equipment, land, buildings and support infrastructure comprising its Plant I Hydrous production
	Sect
	Table
	TR
	CoarseK tons
	FineK tons

	1st 2Year- Block
	1st 2Year- Block

	WS Sheppard
	WS Sheppard
	200

	Jordan (leased)
	Jordan (leased)
	100

	F Wiggins
	F Wiggins
	500

	YoungbloodPt.- 1 (leased)
	YoungbloodPt.- 1 (leased)
	750

	Block Total
	Block Total
	800
	750

	2nd 2Year- Block
	2nd 2Year- Block

	M Bridges
	M Bridges
	500

	RM Brown Est. (Part 1)
	RM Brown Est. (Part 1)
	'300

	Youngblood-Pt-2(leased)
	Youngblood-Pt-2(leased)
	750

	Block. Total 
	Block. Total 
	800
	750

	3rd-Year Block
	3rd-Year Block

	RM Brown Est. (Part 2)
	RM Brown Est. (Part 2)
	300

	RM Brown
	RM Brown
	500

	Dixon (leased)
	Dixon (leased)
	575

	Ennis
	Ennis
	175

	Block Total
	Block Total
	800
	750



	The WS Sheppard tonnage included in the first 2-year block would be mined and loaded by ECC and TKC would pay $4.42 per ton for these services (This includes overburden and mining cost.)The leases related to the Reserves would be assigned to TKC and it would become responsible for future royalty payments.
	3. Intellectual Property
	ECC would grant to TKC a non-exclusive, non-assignable. royalty-free license to use in Plant I Hydrous [or in any currently existing TKC facility] at least the following: all intellectual property necessary to make the products listed in Appendix 11 hereto. The specific intellectual property would be identified in the course of TKC’s due diligence.
	4. Assumed liabilities
	TKC would assume ordinary course liabilities and obligations relating solely to Plant I Hydrous, including without limitation: (i) current year’s ad valorem taxes as to the purchased assets (subject to proration), (ii) operating contracts and outstanding bids (subject to negotiating satisfactory arrangements with contracts covering both Plant 1 Hydrous and other ECC operations), (iii) the leases relating to the Reserves specified in Section 2 above. The specific contracts, leases and other matters will be i
	5. Plant Facility Arrangements
	a. Contracting/Sharing. While most equipment can be cleanly separated, 
	contracting/sharing would be necessary. ECC has identified the areas involved as follows.(i) Two large spray dryers located within the calcine operations provide feed for the hydrous big bagging facility. ECC proposes to contract to dry material provided by TKC at an agreed upon toll rate. The charge would be based on volume, and ECC would not know specific grade and destination of product.(ii) The Hydrous Apron Dryer requires propane during natural gas curtailment periods, which are infrequent and normally
	table below lists the areas along with ECC’s proposed solutions Other areas may be identified in the course of TKC's due diligence.
	Aren
	Aren
	Aren
	Aren
	Proposed Solution

	Electricity
	Electricity
	•  Georgia Power to bill ECC and TKC separately based on metered usage.

	Natural Gas
	Natural Gas
	• Install separate gas line from main to service Plant I Hydrous.

	Waste Impounds
	Waste Impounds
	• Doolittle-West Impound would beincluded in the sale.• Imetal would retain the RawlingsImpound and install a separate transfer station in order to separate flows.

	Water Wells
	Water Wells
	• Four wells (#2, #3, #4, #5) would beincluded in the sale.• ECC would retain #6 Well.• Would need agreement for TKC tosupply ECC water during emergency/well downtime periods.

	l.T DCS Equipment, Telephone System
	l.T DCS Equipment, Telephone System
	• Separated at closing of the Transaction.



	6.  Third Party Arrangements.
	There are third-party arrangements that may require modification at the closing of the Transaction. The table below lists the principal arrangements that ECC has identified, along with ECC’s proposed modifications: a. Contract Bagging 30k: The Georgia Port Authority performs big bagging that is in excess Of the overall capacity of ECC kaolin facilities located in Sandersville. A long-term contract is in place. ECC anticipates no problem assigning the portion for Plant I Hydrous to TKC with no loss of capabi
	and a possible modification would be to assign the portion of warehouse and shipping contracts related to Plant I Hydrous volume to TKC.e. Rotterdam -15k spray, dried bulk storage (1 grade); Storage space is used in Rotterdam. ECC has several hunkers available on short-term lease from a third party. Imetal proposes to cause its Dutch subsidiary Euroclay to sell its Rotterdam-based infrastructure for a price to be agreed upon.f. Kotka (Finland) - 9k Spray dried bulk storage (1 grade): Storage in Kotka .s lea
	AP-PENDIX 1
	Eouipment 
	Eouipment 
	Eouipment 
	Eouipment 
	Number

	Blunging Systems 
	Blunging Systems 
	3

	Float Plant 
	Float Plant 
	1

	Ozone Generator 
	Ozone Generator 
	1

	Ozone Contactor 
	Ozone Contactor 
	2 

	Magnetic Separators -3 - 84 inch Conventional -1-120 inch Super Conducting
	Magnetic Separators -3 - 84 inch Conventional -1-120 inch Super Conducting
	4 

	Bird Centrifuges 
	Bird Centrifuges 
	7

	Sandgrinders 
	Sandgrinders 
	8

	Disc Nozzle Centrifuges 
	Disc Nozzle Centrifuges 
	3

	Bleach Tracks 
	Bleach Tracks 
	6

	Rotary Vacuum Filters 
	Rotary Vacuum Filters 
	36

	Apron Dryer 
	Apron Dryer 
	1

	Spray Dryers 
	Spray Dryers 
	2

	Slurry Plants  
	Slurry Plants  
	2

	Evaporator   
	Evaporator   
	1

	Big Bagger System 
	Big Bagger System 
	1

	Small Bagger System 
	Small Bagger System 
	1

	Waste Treatment Impound 
	Waste Treatment Impound 
	1



	APPENDIX II
	Products
	Paper ApplicationsCoated:AlphacoteAlphaglossBetacoteAlphalux 91AstraglazeAstraplate
	Filler:Acme Astratil 90 Astraplate93-1900
	Non-Paper Applications:Eccatex 500/501 Eccatex 510/511 Eccatex 520/521 Eccatex 531 Eccatex 560/561 Eccatex 600 Eccatex 610/611 Eccatex 620/621




