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UNI TED STATES DI STRI CT COURT
EASTERN DI STRI CT OF NEW YORK

_____________________________________ X
UNI TED STATES OF AMERI CA,
Civil Case No.
Pl aintiff,
- agai nst - VERI FI ED COVPLAI NT

LONG | SLAND JEW SH MEDI CAL CENTER and
NORTH SHORE HEALTH SYSTEM | NC.

Def endant s.
_____________________________________ X

The United States of Anmerica, acting under the direction of
the Attorney General of the United States, brings this civil
action to enjoin defendants Long |sland Jew sh Medi cal Center
("LI'J Medical Center™ or "LIJ") and North Shore Health System
("North Shore") fromformng a third corporation that would
jointly negotiate prices and other conpetitively sensitive terns
for defendants and to obtain other equitable relief against these
def endant s.

1. North Shore University Hospital at Manhasset ("North
Shore Manhasset") and LIJ Medical Center are each other’s
principal conpetitor by virtue of their prem er reputations,
conparabl e full range of high quality services, and their
strategic location for serving Queens and Nassau Counties. Both
are profitable, high occupancy hospitals that can continue to
pursue their mssions successfully if they remain independent.
They conpete head-to-head to be "anchor” or "flagshi p" hospitals

in the networks of Long Island hospitals assenbl ed by nmanaged



care conpanies to provide health care to enployers, individuals,
famlies, and other purchasers. The proposed transaction woul d
elimnate this beneficial conpetition.

2. Consuners buying managed care plans and living in Long
| sl and, particularly in Queens and Nassau Counti es,
overwhel m ngly want the option to go to either North Shore
Manhasset or LIJ Medical Center if they becone ill and require
hospitalization. Even if Long Island residents mght be willing
to use other hospitals for certain procedures, they strongly
desire the up-front option to be able to use these two premer
hospitals. Mnaged care plans, therefore, nust include either of
these two hospitals in any network that covers Queens and Nassau
Counties, or else they will be at a substantial disadvantage.

3. Today, nmanaged care conpani es have a choi ce between
North Shore or LIJ Medical Center as anchor hospitals to serve
Queens and Nassau Counties, and the defendants conpete to be
i ncluded in the nanaged care conpani es’ plans. They conpete by
offering the plans | ower prices, agreeing to prograns designed to
elimnate inefficiency, and providing high quality care.

4. LI J Medical Center has conpeted aggressively to attract
busi ness from nanaged care plans by offering a cooperative
approach, conpetitive prices, and high quality services,
recogni zing that:

[ T] he partnership between nanaged care

conpani es and providers . . . wll
ultimately be best for the consuner
conmuni ty.



(Position paper from Joseph Drohan, LIJ Vice President Network
Devel opnent & Managed Care, to LIJ President and Chi ef Executive
Oficer ("CEO'), David Dantzker, dated March 28, 1996).

5. On the other hand, North Shore seeks to "create market

power through economic integration and joint contracting .
(enmphasi s added) (Letter from Peter Stanbs, a consultant to North
Shore who has al so served as a North Shore Senior Vice President
for Strategic Planning, to Jackson Hole G oup, Cct. 11, 1995).
As LIJ Medical Center itself has observed:

North Shore[’s] position is not
conduci ve to reduci ng nedical costs on
Long I sl and:

1. North Shore is not supportive of
partnershi ps with nanaged care
organi zations and has used its hospital
acqui sition nodel as a nethod of banding
agai nst managed care organi zations to
keep nedical costs on Long Island at a
hi gh | evel

(enmphasi s added) (Position paper from Joseph Drohan, LIJ Vice
Presi dent Network Devel opnent & Managed Care, to LIJ President
and CEQ, David Dantzker, dated March 28, 1996).

6. Unl ess blocked, the conpetitive pricing nmanaged care
pl ans have been able to negotiate because of the rivalry between
LI J Medical Center and North Shore Manhasset will be elim nated.
The hospitals know this will be the inpact of the transaction.
| ndeed, m nutes reporting on a presentation by LIJ' s President
and CEO Davi d Dantzker at a recent neeting, expressly recognize
the inpact: "Amalgamation [wth North Shore] will free both

hospitals fromthe stress of conpetition.” This conbination



woul d thus likely result in higher prices and would renove a
principal incentive for these hospitals to elimnate inefficiency
in their operations.
| .
JURI SDI CTl1 ON AND VENUE

7. This action is filed under Section 15 of the C ayton
Act, as anended, 15 U S.C. 8 25, and Section 4 of the Shernman
Act, 15 U.S.C. § 4, to prevent and restrain defendants’ violation
of Section 7 of the O ayton Act, as anended, 15 U S.C. § 18, and
Section 1 of the Sherman Act, 15 U. S.C. § 1.

8. Both North Shore and LIJ Medical Center are New York
not-for-profit corporations that transact business, maintain
offices, and are found within the Eastern District of New YorKk.

9. The defendants are engaged in interstate commerce and
in activities substantially affecting interstate conmerce. 1In
provi di ng inpatient hospital services, both defendants regularly
recei ve substantial paynents from outside New York from group
pur chasers and purchase equi pnent and supplies from outsi de New
Yor k.

.
THE DEFENDANTS

10. North Shore, one of the |argest hospital systens in the
nort heast, has grown through purchase or affiliation, as opposed
to internal growth or expansion. Over the last two years, North
Shore went fromtwo hospitals (wth 950 beds) to nine hospitals

(wth over 3,400 beds) in Queens and Nassau Counties and on



Staten Island. At the sanme tinme, North Shore’s annual revenue
increased from$474 nmllion to $1.8 billion. North Shore’'s
flagship hospital and the largest of its nine hospitals is North
Shore Manhasset, a large, highly sophisticated, well known, and
prestigi ous teaching hospital affiliated with the New York

Uni versity School of Medicine and |located two mles away fromLIJ
Medi cal Center. North Shore Manhasset has 729 acute, non-
psychiatric inpatient |licensed beds and had acute inpatient, non-
psychiatric net revenue in 1996 of about $400 nillion.

11. LIJ Medical Center is a large, highly sophisticated,
wel | known, and prestigious teaching hospital affiliated wwth the
Al bert Einstein College of Medicine and | ocated in Queens County,
New Yor k, bordering Nassau County. LIJ Medical Center has 591
beds |icensed for acute, non-psychiatric inpatient care, with
total acute inpatient, non-psychiatric net revenue of about $325
million in 1996. One of the cornerstones of LIJ s strategic
pl an, according to LIJ President and CEO David Dantzker, has been

t he devel opnent of effective relationships
wi th managed care organi zations. LIJ has a
denonstrated ability to attract nmanaged care
contracts and referrals because of its
strategi c Queens/Nassau | ocati on and prem er
academ c and nedical care reputation

(Attachment to Dec. 27, 1995 letter fromLlIJ President and CEO

Dant zker to Ted Jospe, President, Southside Hospital).



L1l
TRADE AND COMVERCE

A HOSPI TAL COVPETI T1 ON | N NEW YORK

12. The State of New York has recogni zed and pronoted the
benefits of conpetition anong hospitals. 1In the past, the State
had cl osely regul ated hospitals’ prices for inpatient care. In
1983, it inposed a regulatory schene called the New York
Prospective Hospital Reinbursenment Methodol ogy ("NYPHRM'). Since
then, it has noved in two steps to elimnate regul ation of
hospital rates and to pronote price conpetition as a neans of
| owering the cost and inproving the quality of health care in New
York State.

13. In 1991, the State took the first step toward
elimnating this regulatory structure and pronoting price
conpetition anong hospitals by allow ng a type of managed care
pl an, heal th mai ntenance organi zations ("HM3s"), to negotiate
prices with hospitals. The rates hospitals charged to all other
heal th i nsurance plans, however, renai ned subject to regulation
under NYPHRM

14. Effective January 1, 1997, the State took its second
step to elimnate NYPHRM and pronote conpetition anong hospitals.
I n Septenber, 1996, New York enacted | egislation that, according
to Comm ssioner of Health Barbara A DeBuono, MD., "wll inprove
access to high quality cost-effective health care for all New
Yor kers" by converting "the decades-old state hospital financing

system from one regul ated by governnent to one based on free



mar ket conpetition.” Effective January 1, 1997, as in 48 other
states, all nmanaged care conpani es can contract in New York with
hospitals to determ ne hospital prices, a devel opnent that
Conmi ssi oner DeBuono has characterized as "a change experience
has shown will lead to greater operating efficiency and | ower
health care costs."

15. Conpetition anong hospitals and other health care
provi ders--as opposed to price regulation--is inmportant to ensure
appropriate use of health care services and to control costs.

Hi storically, health care financing nechani sns such as private
indemmi ty insurance and governnental paynent regul ation tended to
encourage inefficient capital expenditures and nedically
unnecessary uses of health care, resulting in extrenely high
rates of inflation in the cost of health care services.

16. In place of those non-conpetitive financing approaches,
enpl oyers, unions, and governnental bodies that provide insurance
for the individuals and famlies (collectively "group
purchasers”) on Long Island, and el sewhere, are relying
increasingly on a variety of nmanaged care plans--such as
preferred provider organizations ("PPGs"), HM3s, and point of
service plans ("POSs")--that contract with hospitals and ot her
provi ders on conpetitive terns to provide quality health care to
their menbers ("enrollees"”) and their famlies.

17. Managed care conpani es conpete by devel opi ng and
selling plans primarily on the basis of the breadth and quality

of their networks and on the basis of their prem uns and benefits



structure. In significant part, group purchasers and their

i ndi vidual and fam |y nmenbers essentially purchase access to a
provi der network that will provide themw th a nmenu of physician
and hospital options if diagnosis or treatnment is required.
Managed care conpanies, therefore, generally try to offer a
network with a broad range of attractive, conveni ent physician
and hospital services. Since group purchasers generally
represent many individuals and famlies wth diverse tastes and
needs, a nmanaged care conpany, to successfully market a plan,
must provide an even broader nenu of provider options than woul d
be desired by an individual enrollee.

B. COMPETI T1 ON BETWEEN NORTH SHORE AND LIJ MEDI CAL CENTER

18. To be attractive to group purchasers and their
i ndi vidual and fam |y nmenbers, nanaged care plans on Long Island
include in their networks a range of different hospitals that
enrol | ees know they can use in the event of future illness. They
include in the network nunerous community hospitals that provide
very conveni ent |ocations and are typically used for nore
routine, |ess conplex cases. A nore limted nunber of hospitals
are candi dates to serve as anchor hospitals, so as to provide
enrollees with the option to use a reasonably conveni ent hospital
that has a prestigious reputation and offers an extensive range
of high-quality services. The prem er reputation and
accessibility of the anchor hospitals in such networks is vital
to enhance the marketability of a plan to group purchasers and

i ndi viduals. For exanple, LIJ' s Vice President of Strategic



Pl anni ng, Jeffrey Kraut, has referred to LIJ as "the tertiary
care anchor" for a network of comunity hospitals on Long Island.

19. Hospitals conpete for inclusion in managed care plans’
networ ks on the basis of quality, custonmer service, |ocation,
rates, and cost-effectiveness. Conpetition anong hospitals for
inclusion in those networks has |owered, and will continue to
| oner or constrain, the cost of health care services, ultimtely
| onering the costs to consuners and taxpayers, while continuing
to make high quality health care avail abl e.

20. North Shore Manhasset and LIJ Medical Center are each
other’s cl osest conpetitor for the function of an anchor hospital
serving Queens and Nassau Counties in a managed care plan’s
hospital network, for several reasons. Each offers a broad array
of sophisticated services, a simlarly broad and high quality
nmedi cal staff, the prestige of their academ c affiliations and
research prograns, and a strategic |ocation that make themthe
only alternatives for the anchor of a plan serving these
Counties. The defendants’ own docunents depict North Shore
Manhasset and LIJ Medical Center as the two highest-quality
institutions on Long Island and the premer institutions in the
tri-county area of Nassau, Suffolk, and Queens.

21. Inclusion of either North Shore Manhasset or LIJ
Medi cal Center (and physicians fromtheir nedical staffs) in a
pl an’s provider network signifies quality and is thus key to the
mar ketability of the plan to New York netropolitan area enpl oyers

and ot her group purchasers who desire a network serving Queens



and Nassau Counties. Inclusion of either one of these hospitals
signals the quality of the plan and gives enrollees and their
famlies the option of receiving, if necessary, a full range of
acute care inpatient services at a highly regarded, conveniently
| ocated, prem er hospital. Thus, nbst managed care plans serving
Long Island currently include one or both in their provider
net wor ks.

22. \Wen negotiating, nmanaged care plans currently have a
choice of either North Shore Manhasset or LIJ Medical Center.
Because there is a choice, a plan has the ability to contract
with only one of those two hospital s--and exclude the other from
its network--as sone plans have done.

23. The nature of this conpetition is well understood.
LIJ's President and CEO David Dant zker observed in one nmenorandum
that a nmanaged care plan called HealthFirst "has a significant
need for a tertiary care hospital in the western Nassau/ Queens
area, and will contract either with us or wwth North Shore
Hospital, but not with both.” (Menorandum from Dr. Dantzker to
I rving Schnei der, Chairman of the LIJ Board, and Gedal e Horow t z,
Chai rman El ect, February 8, 1995). And, at a March, 1996,
neeting of the LIJ Board of Trustees, "Dr. Dantzker predicted the
eventual devel opnent of two networks in the Queens-Long |sland
area -- one coal escing around North Shore and the other around
the [LIJ] Medical Center." |Indeed, LIJ Medical Center has
conpet ed aggressively for inclusion in managed care plans. For

exanple, an internal North Shore nmenorandum detailing nmanaged

10



care contracting status and issues, reports concerning
contracting with an HMO  "Apparently, LIJ substantially underbid
us for the core network; therefore we are currently being offered
inclusion in just the broad network." (North Shore Internal
Communi cation from Stuart MLean, Decenber 1, 1994).

24. This conpetition has | owered defendants’ prices, while
allowing themto operate profitably and at hi gh occupancy | evels.
Thus, in transmtting LIJ s 1997 budget to LIJ' s Finance
Conmttee, Rick Annis, LIJ Vice President for Finance, noted the
"favorabl e results” of LIJ' s "greater enphasis on cost-effective
managenent,” and fromLIJ's "becom ng a nmajor player in managed
care. . . ." According to Annis, LIJ was "prepared for the
mar ket driven, cost conscious health care environment."

25. LIJ Medical Center and North Shore Manhasset have taken
steps independently during the |last few years to | ower their
costs and nmade plans for additional steps to reduce inefficiency
in their operations. The consunmer benefits resulting from
conpetition between North Shore Manhasset and LIJ Medical Center
denonstrate the soundness of New York’s policy decision to
pronote conpetition anong hospitals.

26. None of the community hospitals that dot Long Island,
standi ng alone or in conbination wth nore prestigious hospitals
in Manhattan or Suffolk, are good substitutes to North Shore
Manhasset and LIJ Medical Center as anchor hospitals for plans
serving Queens and Nassau Counties. None of the other hospitals

in Queens or Nassau County has the requisite conbination of the

11



range and sophistication of services, the conplenentary nedical
staff, and the necessary reputation to be a good substitute for
Nort h Shore Manhasset or LIJ Medical Center as an anchor hospital
for a plan’s network. Hospitals in Manhattan and in Suffolk
County are too far away and therefore are al so not good
substitutes for LIJ and North Shore Manhasset in plans serving
Nassau and Queens Counties. |Indeed, LIJ considered one of the
Manhattan teaching hospitals a good potential nerger partner
because, in the words of Gedale Horowtz, Chairman of LIJ' s
board, LIJ and that Manhattan hospital did "not conpete for
patients on a geographic basis."

C. PAST ANTI COVPETI T1 VE PRACTI CES

27. The proposed transaction would substantially further
North Shore’s longstanding efforts to obtain supra conpetitive
prices. In 1991, when the State took its first step toward
elimnating rate regulation for hospital services by permtting
HMOs to negotiate hospital prices, North Shore orchestrated an
agreenent to prevent discounting with six other Long Island
hospital s through a joint bargaining agent that they forned,
called Classic Care Network, Inc. ("Classic Care"). The United
States Departnent of Justice sued Classic Care, North Shore
Manhasset, and the other participating hospitals, resulting in a
consent judgnent that this Court entered on May 1, 1995,
enj oi ning inplenentation of the agreenent.

28. In the wake of d assic Care, on June 29, 1995, Peter

St anbs, who has served as a consultant to North Shore and as

12



North Shore’s Senior Vice President for Strategic Planning, gave
a presentation on North Shore’s strategic plans. LIJ' s Vice
Presi dent of Network Devel opnment and Managed Care, Joseph Drohan
attended and reported to LIJ's President and CEOQ David Dant zker,
t hat :

The [North Shore] network is intended to

preclude HVMOs from | everagi ng hospitals and

physi ci ans agai nst each other. M. Stanos

shared his California experience where

hospital s and physician groups were ‘ picked
of f° when not tied to one cohesive networKk.

* * *

M. Stanps suggested this as a long term
strategy, simlar to the ‘Cassic Care’
network that was di sbanded in response to an
anti-trust conplaint by the Departnent of
Justi ce.
29. Indeed, in My, 1996, LIJ Medical Center told other
Long Island hospitals that they should join with LIJ to present
"a strong and ‘friendly’ alternative to [the] North Shore network
for physicians and HM3s." LIJ expl ained, "Physicians and
HMOs need an alternative to the acquisitive and ‘exclusivity-
based’ North Shore System™

D. RELEVANT MARKETS

30. The relevant product market for anal yzi ng defendants’
proposed transaction for antitrust purposes is anchor hospitals.
Anchor hospitals serve two specific functions for nmanaged care
plans. First, they allowthe plan to offer its enrollees the
option of inpatient treatnent at a hospital that has a broad
array of sophisticated services, a simlarly broad and high
quality nedical staff, and a prestigious reputation. Second, and

13



rel atedly, inclusion of the anchor hospital signals the overal
quality of the plan to group purchasers and individuals and
famlies. Together, these two functions substantially enhance
the marketability of these plans.
31. The relevant geographic market for anal yzing

def endants' proposed transaction for antitrust purposes is the
area within Queens and Nassau Counti es where managed care pl ans
could l ook for an anchor hospital that would be a good substitute
for LIJ or North Shore Manhasset. Anchor hospitals that are
reasonably convenient for enrollees substantially enhance the
perceived quality and marketability of a plan. Plans wll fail
to provide that reasonably conveni ent access to |arge segnents of
Queens and Nassau Counties if they were to offer a network
i ncluding only anchor hospitals situated outside of Queens and
Nassau Counti es.

I V.

LI KELY ANTI COMPETI TI VE EFFECTS

32. |If the proposed transaction is consunmated, LIJ Medical
Center and North Shore Manhasset will|l cease to conpete for the
busi ness of managed care health plans. |Instead, the defendants
wi |l concertedly establish higher prices and other
anticonpetitive terns for health care purchasers. G ven the |ack
of good substitutes for these two anchor hospitals, nanaged care
plans will be deprived of their ability to obtain conpetitive
rates and other ternms from defendants, including terns that are

aimed at reducing the incidence of nedically unwarranted
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procedures that inflate health care costs and underm ne the
quality of patient care. 1In short, as listed in an LI J docunent
as a reason to nerge, the proposed transaction

[g]ives both parties nore negotiating power with the

managed care organi zations. There is no |longer the

threat of going ‘down the street’ to the conpetition

33. Moreover, if the challenged transaction were to go
forward, then no managed care plan serving Queens and Nassau
Counties could assenble an attractive hospital network w thout
including all North Shore hospitals. Significantly, the plans
woul d | ose the option of using a conpeting network that includes
LI J Medical Center as an independent anchor hospital and other
hospitals unaffiliated with North Shore. Thus, the proposed
transaction is |likely substantially to reduce conpetition anong
community hospitals. |If the proposed transaction were to be
consunmmat ed, what was once a concern of LIJ Medical Center would
ironically well characterize the likely effects of this
transaction: "North Shore has created a non-conpetitive
environment by limting the insurers access to nultiple hospital
systens.” (Position paper from Joseph Drohan, LIJ Vice President
Net wor k Devel opnent & Managed Care, to LIJ President and CEO
Davi d Dant zker, dated March 28, 1996).
V.

VI OLATI ON ALLEGED

34. The proposed transaction between North Shore and LIJ
Medi cal Center would elimnate conpetition between North Shore

Manhasset and LIJ Medical Center to serve as anchor hospitals in
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a managed care plan’s network. The transaction would thus
substantially reduce the ability of nanaged care plans, seeking
to offer marketabl e provider networks on Long Island, to bargain
wi th North Shore Manhasset and LIJ Medical Center for conpetitive
prices and other conpetitively significant contractual terns.
The proposed transaction, therefore, would conbi ne North Shore
Manhasset and LIJ Medical Center and likely result in an increase
of the prices at which they contract with managed care plans for
acute inpatient hospital services and will deprive those plans
and their nenbers of the benefits of free and open conpetition
for the purchase of those services. |In short, the proposed
transaction may tend substantially to | essen conpetition in
violation of Section 7 of the Oayton Act, as anended, 15 U S.C
8§ 18, and will unreasonably restrain trade or commerce in
viol ation of Section 1 of the Sherman Act, 15 U S.C. § 1
VI .
REQUEST FOR RELI EF

Plaintiff requests:

1. That the agreenent to inplenent the proposed
transaction between North Shore and LIJ Medical Center be
adj udged a violation of Section 7 of the Clayton Act, as anended,
15 U.S.C. § 18, and Section 1 of the Sherman Act, 15 U S.C. 8§ 1;

2. That prelimnary and permanent injunctions be issued
preventing and restraining the defendants and all persons acting
on their behalf fromentering into or carrying out any agreenent,

under standi ng, or plan, the effect of which would be to allow
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North Shore and LIJ Medical Center to discuss or agree on terns
of fered to managed care plans or to negotiate or contract jointly
wi th managed care pl ans;

3. That plaintiff has such other relief as the Court may
deem just and proper; and

4. That plaintiff recovers the costs of this action.
Dat ed: June 11, 1997
For Plaintiff:
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