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IN THE UNI TED STATES COURT OF APPEALS
FOR THE THHRD CI RCU T

No. 96-1792

MASSACHUSETTS SCHOOL OF LAW
AT ANDOVER, | NC.

Pl ai ntiff-Appellant,
V.
AVERI CAN BAR ASSCOCI ATION, et al.

Def endant s- Appel | ees

ON APPEAL FROM THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

BRI EF FOR THE UNI TED STATES AS AM CUS CURI AE

STATEMENT OF | NTEREST OF THE UNI TED STATES
The United States is principally responsible for the
enforcenment of the Sherman Act, 15 U.S.C. 1 and 2, and has
recently brought an action against the American Bar Associ ation
(ABA), chal l enging some of its accreditation rules.® The
district court decision on appeal turns on the plaintiff’s

ability to establish private antitrust injury, an issue that does

! A consent decree was entered on June 25, 1996, in the

governnment’s case, pursuant to the Tunney Act, 15 U S.C 16.

MBL, which participated as anm cus in the Tunney Act proceedings,
has filed two appeals challenging the entry of the consent decree
and the district court’s denial of MSL’s notion to intervene.



not arise in government antitrust cases. Nonetheless, the
government has a strong interest in ensuring that decisions in
this area accurately state the law and do not |imt
i nappropriately the scope of public or private antitrust
enf or cenent .
STATEMENT OF | SSUES PRESENTED
|. Whether the district court erred in holding that the

Noerr doctrine (see Eastern R R Pres. Conf. v. Noerr Mbdtor

Freight, Inc., 365 U S. 127 (1961)) exenpts fromthe antitrust

| aws private standard setting by econonmically interested parties
that directly injures market participants, on the ground that the
chal | enged conduct is "incidental" to the fornulation of
standards that may be adopted by state governnents.

2. Whether the district court erred in holding that the
First Anmendnent imunizes fromantitrust liability all concerted
conduct involving no inplenenting act except the joint
publication of a standard or other statenent even if the purpose
and effect of the conduct are to inpair the ability of rivals to
conpete on the nerits.

STATEMENT OF THE CASE

Def endant American Bar Association’s (ABA) Section of Legal
Educati on and Adm ssion to the Bar adopts and anends | aw school
accreditation standards, grants accreditation to those | aw

school s that conply with the standards, and denies or w thdraws



accreditation status of schools that do not conply.? The ABA's
Standards for the Approval of Law Schools set forth the m ni num
requi rements for ABA approval. The standards relate to al nost
every aspect of a | aw school program including curricul um
faculty, adm nistration, adm ssions, library resources, and
physical facilities.

Wthin the Section of Legal Education and Admission to the
Bar, the Accreditation Commttee recomends provisional or ful
approval of a new | aw school and oversees the inspection of
schools. A mgjority of the nenbers of the Accreditation
Comm ttee are | egal educators, including current and forner |aw
school faculty, admnistrators, and librarians.

Most states require a candidate for adm ssion to the state
bar to have graduated from an ABA-approved | aw school. The
Commonweal th of Massachusetts has no such requirenent, however,
and plaintiff, Massachusetts School of Law at Andover, Inc.
(MBL), was accredited by the Massachusetts Board of Regents in
1990. WMSL graduates are thus eligible to take the state bar
exam nation and practice law in that state.

In 1992, MSL applied for ABA accreditation. Accreditation
was deni ed, however, on the ground that several aspects of MSL's

programfailed to conply with ABA standards. MSL then filed suit

2 The statement of facts is taken fromplaintiff’'s

Conpl ai nt, defendants’ Mtion for Sunmary Judgnent, and the
district court’s Opinion and Order of August 29, 1996. None of
t hese statenents appears to be in dispute.



under sections 1 and 2 of the Sherman Act, 15 U.S.C. 1 and 2,

nam ng as defendants the ABA as well as various individuals and
organi zations that participate in the ABA's standard-setting and
accreditation process. The conplaint alleged that the defendants
had conspired to adopt and enforce accreditation criteria which

have the anticonpetitive purpose and effect of, inter alia,

mai ntaining, raising, and fixing salaries and fringe benefits of
| aw school faculties, increasing |aw school tuition, and
"econom cal ly benefitting organizations affiliated with nenbers
of the ABA's Section of Legal Education that provide services for
fees to persons interested in becom ng | awers." Conplaint § 25.
MSL alleged that it does not neet the chall enged standards
because it has adopted "nunmerous policies and practices which
pronote efficiency and reasonable tuitions” but "which are in
direct conflict with the ABA's anticonpetitive policies and
practices.” Conplaint § 15. Defendants’ conduct has all egedly
injured MSL by causing it to suffer a "loss of prestige" and
econom ¢ damage in the form of decreased enrol |l nents and | ost

tuition. Conplaint § 41.

The ABA noved for summary judgnent, contending, inter alia,
(1) that plaintiff’'s alleged injuries are the result of state

governnental action imune fromthe federal antitrust |aws under

Parker v. Brown, 317 U. S. 341 (1943) and Eastern R R Pres. Conf.
V. Noerr Motor Freight, Inc., 365 U S 127 (1961); and (2) that

the ABA's exercise of its First Amendnent rights to provide



information and to "express its educated opinion" about the
quality of MSL's program does not violate the Sherman Act.

Def endant Anerican Bar Association’s Mtion for Summary Judgnent
(filed February 8, 1995)("Mdtion for Summary Judgnent").

The district court granted the ABA's notion, and entered
judgment in its favor on all counts, because it concl uded that
ML had suffered no injury cogni zabl e under the antitrust |aws.
The court held that any conpetitive di sadvantage that MSL suffers
"because sonme sovereign states preclude graduates of non-
accreditated | aw schools fromtaking their bar exam nations
cannot be the basis for antitrust liability" under Noerr.

Opi nion and Order of August 29, 1996 (appended as Tab 29 to Brief
for Appellant) (hereafter "Slip op.") at 10. To the extent that
a stigma associated with its non-accredited status injures MsSL
directly, the court held, that injury also falls within the scope
of the Noerr doctrine because it is "incidental to the primary,
protected injury resulting from governnental decisions to
preclude MSL graduates fromtaking certain bar exam nations."
Slip op. at 13 (footnote omtted).

The district court further held that MSL’s clai mwould fail
even if injury flowng directly fromthe stigma associated with
non- accredi ted status were not deened incidental to Noerr-
prot ected conduct, because the ABA has done nothing nore than

state its position:



Publ i cati on of an association’s views, wthout nore, is

protected speech. Only ABA conduct can trigger antitrust

l[Ttability. Abstract stignma that flows fromthe publication

of speech protected by the First Anendnent is not enough.
Slip op. at 19. Although MSL's conplaint identified ABA rules
restricting the ability of students at unaccredited schools to
transfer their credits to or enter graduate prograns at ABA-
accredited | aw schools, the court found that MSL had failed to
produce any evidence that it had actually suffered injury because
of these rules. Slip op. at 20 n.20. Mreover, the court
asserted, "these ABA rules are essentially extensions of the
protected speech. ABA s speech would be neaningless if students
of unaccreditated schools could shoe-horn their unaccreditated
credits into an ABA accreditated | aw school." |bid.?

| NTRODUCTI ON AND SUMVARY OF ARGUMENT

The United States takes no position on the ultimte nmerits
of this litigation. W express no view as to the legality of the
ABA' s conduct under the Sherman Act, to the extent that MSL's
all egations fall outside the scope of our own conplaint (see page

1, supra); nor do we take a position on the |ikelihood that MSL

woul d be able to establish that it suffered antitrust injury

® The court also noted that MSL had raised its professors’

sal ari es and bought nore books for its library for the purpose of
i mproving norale and to "have any chance of accreditation.” Slip
op. at 9 n.10. But MSL alleged that it had mai ntai ned high
standards w t hout paying the salaries required by the ABA rules,
the court noted, and so ABA rules artificially inflating costs at
ot her schools should provide MSL with a conpetitive advant age.
Any injury resulted from MSL's unilateral decisions, the court

hel d.



under the appropriate | egal standard. And we take no position on
the district court’s ruling that plaintiff may not seek redress
under the antitrust laws for injury caused by state | aws
requiring that only students graduating from an ABA-accredited
school can sit for the bar exam nati on.

We are concerned, however, that the district court’s
articul ated reasons for holding that MSL failed to raise a
triable issue of fact as to antitrust injury, even with respect
to alleged injuries resulting directly fromthe stigna associ ated
wi th non-accredited status, rest on a flawed | egal analysis. A
decision affirmng on the basis of the district court’s reasoning
could be read to endorse a broad and unwarranted exenption from
the antitrust laws for all "speech,” or at least for al
accreditation-related activities by economcally interested
parties, even when those activities are not undertaken in good
faith and have the purpose and effect of mmintaining or enhancing
mar ket power .

The first source of our concern is the district court’s
hol di ng that Noerr precludes MSL from chal | engi ng def endants’
conduct, even to the extent that it injured MSL directly, on the
ground that "that injury is incidental to the primary, protected
injury resulting from governnental decisions to preclude MSL
graduates fromtaking certain bar examnations.”" Slip op. at 13.
The Noerr doctrine shields private parties who petition the

governnent to take anticonpetitive action fromantitrust



l[itability on account of any action taken by the governnent. And,
because the imunity for petitioning would nean little if it were
necessarily | ost whenever such conduct also had any direct effect
on the market, there are circunstances in which private parties

may cl ai m exenpti on under Noerr for legitinmate petitioning that

causes anticonpetitive effects apart from any governnent action
that may result. The district court’s opinion gives no

i ndi cation, however, that defendants were engaged in petitioning;
i ndeed, the ABA made no such claimin its Mtion for Summary
Judgnent. We express no view as to whether the record woul d
provide a basis for a finding that the defendants’ conduct in
formul ati ng and appl ying accreditation standards in fact
constituted petitioning. But a holding that the Noerr doctrine

i mmuni zes defendants fromliability for any conpetitive injury to
MSL sinply because that conduct also had an effect on
governnmental action, whether or not the private conduct
constituted petitioning, represents a serious and unwarranted
expansi on of Noerr.

The district court also swept too broadly with its
alternative holding that MSL cannot show injury flow ng fromthe
stigma of non-accreditation on the ground that accreditation
deci sions are statenents of opinion protected by the First
Amendnent. The First Amendnment does not provide bl anket
protection to restraints of trade effectuated through speech.

Nor is there any basis in the | anguage of the Sherman Act or the



case law for a broad ruling that anticonpetitive agreenents whose
ef fect comes about through speech are necessarily exenpt fromthe
antitrust |aws.

We do not suggest that MSL can establish a violation of the
Sherman Act sinply by show ng that the ABA adopted and adhered to
accreditation standards that affect MSL adversely. Legitimate,
good-faith standard-setting, even by econom cally interested
parties, routinely passes nmuster under the Sherman Act’s rule of
reason because it serves the inportant proconpetitive function of
provi ding consuners with information. Thus, it would not be
sufficient for MSL to prove that it suffered direct injury from
its non-accredited status; MsSL woul d al so have to show, inter
alia, that the standards it chall enges were adopted and enforced
pursuant to a schene whose purpose and effect were to injure
mar ket pl ace conpetition. W express no view on the |ikelihood
that MSL could do so or on whether it has raised a triable issue
of fact. But this Court should not affirmon the ground that the
Sherman Act, as a matter of |aw, does not apply to agreenents

whose anticonpetitive effects are brought about through speech.



ARGUVENT

THE DI STRI CT COURT ERRED TO THE EXTENT THAT | T HELD
THAT ACCREDI TATI ON STANDARDS THAT DI RECTLY | NJURE MSL
ARE | MMUNE FROM ANTI TRUST SCRUTI NY UNDER THE NOERR
DOCTRI NE, EVEN | F THE DEFENDANT WAS NOT PETI TI ONI NG THE
GOVERNMENT

We take no position on the district court’s holding that ML
cannot recover for any injury it suffered as a result of state
deci sions to adopt ABA standards. The district court further

hel d, however, that the Noerr doctrine shields the defendants

fromliability to MSL, even for injury flowng directly fromthe
stigma of non-accreditation, rather than fromthe states. Slip
op. at 11-14. The latter type of injury, the court asserted,
cannot give rise to an antitrust cause of action because it is
"incidental to the primary, protected injury resulting from
governnental decisions.”™ 1d. at 13. W are concerned that this
hol di ng may be understood to recogni ze an unjustifiably broad

exenption unrelated to the rationale of Noerr.

The Noerr doctrine protects private parties who petition the
governnent to take anticonpetitive action. Noerr involved a
publicity canpaign allegedly intended to pronote governnent al
action favorable to the railroads and detrinental to trucking
interests. It was already well established that "where a
restraint upon trade or nonopolization is the result of valid
governnmental action, as opposed to private action, no violation
of the Act can be nmade out."” 365 U S. at 136 (citing United
States v. Rock Royal Coop., 307 U.S. 533 (1939)); Parker v.




Brown, 317 U.S. 341 (1943). In Noerr, the Court held that "the
Sherman Act does not prohibit two or nore persons from
associating together in an attenpt to persuade the |egislature or
t he executive to take particular action with respect to a | aw
that woul d produce a restraint or a nonopoly."™ 365 U S. at 136.
Enphasi zi ng the inportance of allow ng "the people to make their
wi shes known to their representatives" (id. at 137), the court
construed the Sherman Act in this fashion largely because of its
concern that to read it otherwi se would raise inportant
constitutional questions. 1d. at 137-138.

The Court in Noerr also noted that the "truckers sustai ned

some direct injury as an incidental effect of the railroads’
canpaign to influence governnmental action and that the railroads
were hopeful that this m ght happen.” 1d. at 143. That fact did
not take the case "out of the category of those that involve
restraints through governnent action" (id. at 142) because it was
clear that the chall enged conduct of the defendants focused on
the efforts to petition the government. "[A]ll of the evidence
in the record, both oral and docunentary, deals with the
railroads’ efforts to influence the passage and enforcenent of
laws.” 1d. at 142-43. |In that circunstance, inposing antitrust
liability because the railroads desired to have and did in fact
have sone incidental direct effect on the market would be
"tantanount to outlawi ng all such canpaigns.” 1d. at 143-144;

accord Allied Tube & Conduit Corp. v. Indian Head, Inc., 486 U. S.




492, 505 (1988) ("The essential character of such a publicity
canpai gn was, we concluded, political, and could not be
segregated fromthe activity' s inpact on business.").

In short, the Noerr doctrine is intended to protect the
right of the populace to petition the governnent. Antitrust
defendants are thus not liable for any anticonpetitive effects of
legitimate petitioning efforts, even if those efforts have an
incidental or derivative effect on private market behavi or
because, to construe the Sherman Act otherw se, would unduly
chill inmportant First Amendnent activities. Because this
statutory construction nust be coextensive with its rationale,
however, Noerr does not exenpt conduct that directly injures
plaintiff fromliability unless that conduct constitutes
petitioning of the governnent. It therefore does not imunize
fromantitrust scrutiny all conduct that happens to influence, or

even predictably influences, government action. Virginia Acadeny

of dinical Psychologists v. Blue Shield of Virginia, 624 F.2d

476, 482 (4th Cr. 1980), cert. denied, 450 U S. 916 (1981) (no

Noerr protection for collaboration that "may have been cal cul at ed
to provoke a judicial response"” to the collaborators’

grievances); Md-Texas Conmuni cations v. Anerican Tel. & Tel.

Co., 615 F.2d 1372, 1382-1384 (5th Gr.), cert. denied, 449 U. S

912 (1980) (fact that conduct will be brought before FCC which
has authority to regulate the conduct under federal |aw does not

bring it within Noerr; only direct dealings with FCC are Noerr -



protected); Agritronics Corp. v. National Dairy Herd Ass’'n, 914

F. Supp. 814, 823 (N.D.N. Y. 1996) (no Noerr protection afforded

for defendants’ mlk-testing policies, although states adopted
those policies, because defendants failed to show "that the
policy arose fromany "|obbying efforts’ by the defendants").

The district court’s opinion does not indicate that the
def endants were engaged in petitioning or, nore inportantly, that
the alleged injury to the market was a by-product of any such
petitioning; indeed, the ABA did not even argue in its Mtion for

Summary Judgment that it was engaged in petitioning activities.?

To the extent that the district court extended Noerr inmmunity to
conduct that did not constitute petitioning, it erred.
1. THE DI STRI CT COURT ERRED I N HOLDI NG THAT THE FI RST
AVMENDVENT | MMUNI ZES FROM ANTI TRUST LI ABI LI TY ANY
AGREEMENT THAT IS | MPLEMENTED BY NO CONDUCT OTHER THAN
SPEECH
The district court’s alternative ground for hol ding that MSL

could not establish antitrust injury resulting fromthe stigma

* Inits Mtion for Summary Judgment, the ABA relied on
Parker v. Brown and Noerr to argue that all of the injury MSL
all eged to have suffered resulted "exclusively fromthe bar
adm ssions rules of the sovereign states, not the ABA Standards."”
Motion for Summary Judgnent at |1-14; Defendant’s Reply Mem in
Support of Summary Judgnent at 2-3. Although the ABA conceded
that MSL also alleged injury resulting directly fromits failure
to secure ABA accreditation, the ABA clainmed that this allegation
failed as a factual matter (id. at 4), not a legal matter. And
it never clainmed immunity as a result of Noerr’s exenption for
injury "incidental to petitioning.” W express no view as to
whet her the record woul d nonet hel ess support a finding that the
ABA was engaged in petitioning when it pronul gated the chal |l enged
st andards.




associated with non-accredited status was that any such injury
woul d be the result only of the "speech conponent” of the ABA' s
activities (slip op. at 15) and is therefore protected by the
First Anmendnent. |In the district court’s view, although an
agreenent to penalize nonconformng rivals or to undertake other
overt acts could lead to antitrust injury, slip op. at 20, an
agreenent anong conpetitors whose anticonpetitive effects are
brought about sol ely by speech can never cause antitrust injury.”®
This analysis is overly sinplistic and, if accepted, could

i mmuni ze activities falling within the proper scope of the

Sher man Act.

It is clearly possible, as a general matter, for
economcally interested market participants to enter into an
agreenent that has the purpose and effect of naintaining or
enhancing their market power, effectuated purely by neans of
speech -- in this case, for exanple, by pronul gating and
publ i shing a purported "standard" or "statenent of opinion" that

is designed to exclude rivals. There is no basis in the First

® The court also acknow edged inplicitly that an agreenent

anong conpetitors to adhere to standards in their own dealings

m ght be an antitrust offense, although it saw no injury to MSL
in any such agreenment by the ABA. Slip op. at 9 n.10. Thus, for
exanple, the district court would presumably not have di sputed
the right of the United States to chall enge particul ar standards
on the basis that they artificially inflated faculty salaries and
benefits, and raised the cost of a | aw school education, as the
government alleged in its suit against the ABA



Amendnent for a rule exenpting all such schenes fromthe Shernman
Act .

A The First Amendnent Does Not "Trunp" The

Sherman Act Merely Because A Restraint is
Ef f ect uat ed Through Speech

The district court offered virtually no explanation of its
sweepi ng conclusion that the ABA's accreditati on decisions are
"protected under the First Amendnent and cannot be the basis for
Sherman Act liability.” Slip op. at 22. Mdst of the cases it
cited do not discuss the First Amendment.® And the court’s
description of its reasoning canme down to a sinple assertion that
speech is protected by the First Amendnent while conduct is not:

It is axiomatic that the First Amendnent protects

speech, not action. Thus, the speech conponent

involved in ABA's promul gation of standards is

protected by the First Amendnent, and because the

Constitution trunps the Sherman Act, this speech

conponent cannot be the basis for antitrust liability.

However, any conduct associated with the standards is

not entitled to First Anendnent protection.

Slip op. at 15.

6

One exception is Zavaletta v. Anerican Bar Association
721 F. Supp. 96, 98 (E.D. Va. 1989), cited in Slip op. at 15.
The district court in that case dismssed a conplaint by |aw
students at an unaccredited | aw school, accepting the ABA' s
argunent that its activities inposed no restraint on trade. It
al so asserted that the ABA has a "First Amendnent right to
communicate its views on | aw schools to governnental bodies and
others," citing Schachar v. Anerican Acadeny of Ophthal nol ogy,
Inc., 870 F.2d 397 (7th Cir. 1989) (discussed at pages 21-23,
infra), and Suprene Court cases involving the right to petition
wi t hout any further analysis. As we have noted, reliance on
petitioning cases is inapposite where, as here, the ABA did not
argue that it was engaged in petitioning.




First Anmendnent | aw does not support this overly broad
generalization. It sinply is not true that |abeling an activity
as "speech" affords it absolute protection from governnent
regulation unless it is coupled with sone other overt act.

It is beyond debate, for exanple, that untruthful speech
enj oys no absolute constitutional protection. "Untruthful speech,
commercial or otherw se, has never been protected for its own

sake." Virginia State Board of Pharmacy v. Virginia Ctizens

Consuner Council, 425 U.S. 748, 771 (1976); see also M

Communi cations v. Anerican Tel. & Tel. Co., 708 F.2d 1081, 1129

(7th Gr.) (endorsing standard propounded by Professors Areeda
and Turner that in pre-announcing a new product, a "know ngly
fal se statenent designed to deceive buyers"” could qualify as an
excl usionary practice violative of the Sherman Act), nodified,

1983-2 Trade Cas. (CCH) ¢ 65,520 (7th Gr.), cert. denied, 464

U S 891 (1983). An agreenent anong conpetitors to publish fal se
information, for the purpose and with the effect of excluding
rivals and thereby enhancing or maintaining market power, would
thus enjoy no First Amendnent immunity fromthe Sherman Act.

Nor does the fact that speech is denom nated as "opini on"

automatically entitle it to absolute protection under the First

Anmendnment. "[E] xpressions of “opinion’ may often inply an
assertion of objective fact.”" MlIlkovich v. Lorain Journal Co.
497 U. S. |, 18 (1990) (statenents that are couched as "opinion"

but "inply a[] [false] assertion of objective fact" may be



actionable libel); Washington v. Smith, 80 F.3d 555, 556 (D.C

Cir. 1996) ("There is no categorical First Amendnent inmunity
agai nst defamation suits for statenents of opinion").
Mor eover, even speech that is not denonstrably fal se may not

qualify for absolute First Amendnent protection. C. RAV. v.

City of St. Paul, Mnn., 505 U S. 377, 382-386 (1992) ("fighting

wor ds" can be proscribed). 1In the area of commercial speech, in
particul ar, the nessage need only be deceptive or msleading to

permt governnment restrictions. Va. Pharmacy Board, 425 U. S. at

771-772. Indeed, commercial speech that is not m sleading my be
regulated if the restriction directly advances a substanti al
state interest and is in proportion to that interest. Central

Hudson Gas & Electric v. Public Service Commission, 447 U.S. 557,

564 (1980). It is difficult to see how the First Amendnent could
pose an automatic bar, therefore, to enforcing the Sherman Act in
a case involving a conspiracy anong conpetitors to maintain or
enhance their market power by publishing comrercial information
designed to interfere with conpetition on the nerits (whatever
t he outconme of the case under the Sherman Act).

Even speech enjoying a greater degree of protection than
purely conmerci al speech can be regul ated by the governnment in

appropriate circumstances.’ " [A] government regulation is

" \Wet her the speech involved in accreditation standards

shoul d be characterized as commercial nmay depend on the facts of
a particular case and on the notivations and procedures of the
accreditation body. A group of conpetitors that creates and



sufficiently justified if it is within the constitutional power
of the Governnent; if it furthers an inportant or substanti al
governnental interest; if the governnental interest is unrel ated
to the suppression of free expression; and if the incidental
restriction on alleged First Anendnent freedons is no greater
than is essential to the furtherance of that interest.'" NAACP

v. Caiborne Hardware Co., 458 U.S. 886, 912 n.47 (1982),

quoting, United States v. O Brien, 391 U S. 367, 376-377 (1968);

see also, FTC v. Superior Court Trial Lawers Ass'n, 493 U. S.

411, 428-430 & n.13 (1990) (applying O Brien); Denver Area

Educati onal Tel econmuni cations Consortiumyv. FCC 116 S. Ct.

2374, 2385 (1996) (plurality opinion).

The antitrust |aws are content-neutral, generally applicable
statutes that neet these traditional constitutional requirenents;
they may be enforced even if they effect a prohibition on

"speech” in certain circunstances. See, e.g, Larry V. Miko, Inc.

V. Sout hWest ern Pennsyl vani a Bl dg. And Construction Trades

Council, 609 F.2d 1368, 1375 (3d Cr. 1979). There is no
guestion of Congress’ power under the Commerce Cl ause to enact
antitrust laws, and the government interest in pronoting

conpetition and regulating restraints on trade is unrelated to

advertises a "seal of approval” that is nmerely a cover for

excl udi ng conpetitors by inducing suppliers or custoners not to
trade with them m ght be considered to be engaging in comerci al
speech. See Lawence A. Sullivan, Handbook of the Law of
Antitrust 8§ 88, at 248 (1977) (discussing legality of industry
self-regulation that has the effects of a boycott).




t he suppression or regulation of free expression. See Ward v.

Rock Against Racism 491 U. S. 781, 791 (1989)(regulation is

content-neutral as long as it is justified without reference to
the content of the regul ated speech). |Indeed, the Suprenme Court
"has recogni zed the strong governnmental interest in certain forns
of econom c regulation,” including |legislation regulating
anticonpetitive restraints, "even though such regul ati on may have
an incidental effect on rights of speech and association.”

Cl ai borne Hardware, 458 U.S. at 912, citing G boney v. Enpire

Storage & Ice Co., 336 U S. 490 (1949)(nothing in constitutiona

guaranties of speech or press prohibits state fromenforcing its
anti-trade-restraint | aw agai nst picketers; state interest in
enforcenment is significant). The incidental regulation of speech
i nvol ved when the Sherman Act is enforced agai nst a schene to
precl ude conpetition on the nerits is "narrowmy tailored to serve
the governnent's legitimate, content-neutral interests,” for it
"pronotes a substantial governnent interest that would be
achieved |l ess effectively absent the regulation.” Ward, 491 U S
at 798-799 (internal quotations omtted).

Accordingly, the Suprene Court has approved application of
the Sherman Act to restraints of trade effectuated through
conduct of the sort normally protected by the First Amendnent.

In G boney, supra, a state court enjoined picketing intended to

i nduce a business to agree not to sell ice to a third party, a

violation of a state anti-trade-restraint statute. The Court



rejected a First Amendnent challenge to application of the state
statute to the picketers:
[1]t has never been deened an abridgnent of freedom of
speech or press to nake a course of conduct ill egal
nmerely because the conduct was in part initiated,
evi denced, or carried out by nmeans of |anguage . .
Such an expansive interpretation of the consti tuti onal
guaranties of speech and press woul d nmake it
practically inpossible ever to enforce | aws agai nst
agreenents in restraint of trade . .
336 U.S. at 502 (citations omtted).® And the Court has held
that the First Amendnment cannot be invoked to protect petitioning
that is only a sham designed in reality to harass and deter
conpetitors fromobtaining effective access to agenci es and

courts. California Mtor Transport Co. v. Trucking Unlinted,

404 U.S. 508, 510-515 (1972).

We do not suggest that the First Amendnent has no
application to statenments of opinion affecting a market,
i ncludi ng statenments of opinion by economcally interested
persons. |ndeed, the purposes of the First Anmendnent and the
Sherman Act are both served by protecting the flow of information

t o consuners. See, e.qg., Bates v. State Bar of Arizona, 433 U S

350 (1977). But the district court’s broad holding that the

First Amendnent bars any enforcenent of the Sherman Act as to

8 The Court has also held that Sherman Act renedi es may be
crafted to restrict the defendant's "range of expression” w thout
of fending the First Amendment. National Society of Professiona
Engineers v. United States, 435 U. S. 679, 697 & n. 26
(1978) (col l ecting cases).




agreenents whose anticonpetitive effects cone about through
speech shoul d not be affirned.
B. The Antitrust Cases Relied On By The District
Court Do Not Support Its Concl usi ons About
The First Amendnent and Do Not Justify the
Conclusion That An Antitrust Violation Can
Never Be Effectuated By Speech Or Purported
Expressions O Opi nion
The district court relied primarily on two cases to support
its conclusion that the speech conponent of an agreenent by
economcally interested parties cannot be the basis for antitrust

l[iability: Alied Tube, 486 U S. 492, and Schachar v. Anerican

Acadeny of Ophthal nol ogy, Inc., 870 F.2d 397 (7th Cr. 1989).

Nei t her decision relied upon or even di scussed the First

Amendnent .

The district court cited Allied Tube to support a
di stinction between pure standard setting and standard setting
acconpani ed by conduct "requiring [association] nmenbers not to
deal with manufacturers [not conplying with standard].” Slip op.
at 19-20. It is true that the Suprene Court saw in the facts of

Al lied Tube an inplicit agreenent not to deal in non-conplying

products. But it did not say that that factor was necessary to

antitrust liability.® Indeed, there is dictumin the Alied Tube

opi ni on suggesting the contrary. See 486 U.S. at 506-507

® The issue of antitrust liability was not before the

Court; its grant of certiorari as to this issue was vacated as
inprovidently granted. Allied Tube, 486 U S. at 499 n.3.




("private standard-setting by associations conprising firms with
hori zontal and vertical business relations is permtted at al
under the antitrust laws only on the understanding that it wll
be conducted in a nonparti san manner offering proconpetitive
benefits"); 1d. at 501 n.6 ("concerted efforts to enforce private

product standards face nore rigorous antitrust scrutiny") (second

enphasi s added); id. at 498 n.2 (noting that danages had been
awarded for injury flowing fromthe "stigm of not obtaining
[ Code] approval . . . and [the] “marketing’ of that stigm").

Schachar involved a press rel ease by the American Acadeny of
Opht hal nol ogy that described a relatively new surgi cal procedure
as "experinental," called for nore research, and urged patients
and physicians to approach the procedure with caution until the
research was conpl eted. Eight ophthal nol ogi sts sued the Acadeny,
alleging that the press release was a restraint of trade in
violation of section | of the Sherman Act. Judgnent was entered
on a jury verdict for the defendants, and plaintiffs appeal ed.
The Seventh Circuit affirmed, noting that plaintiffs did not
all ege that the Acadeny had prevented any of them from doi ng what
he wi shed or inposed sanctions on those who facilitated the work
and that there were thousands of providers in the intensely
conpetitive market for ophthal nol ogical services. 870 F.2d at
399.

There are dicta in the Seventh Grcuit’s opinion that could

be read to support the district court’s decision in this case



(e.qg., if the Acadeny’ s statenents were false or m sleading, "the
remedy is not antitrust litigation but nore speech -- the

mar ket pl ace of ideas") (id. at 400). But that |anguage shoul d be
read in the context of that case and should not be understood to
establish a broad principle that speech can never be the basis
for antitrust liability. Nunerous other cases have nmade cl ear
that, under appropriate circunstances, speech can violate the

antitrust laws. See, e.qg., M Comuni cations v. AT&T, 708 F.2d

at 1129 ("These cases suggest that AT&T s early announcenent of

H -Lo nmust be found to be knowi ngly fal se or msleading before it

can anount to an exclusionary practice."); LLC Peripherals

Leasing Corp. v. I1BM Corp., 458 F. Supp. 423, 442 (N.D. Cal.

1978) (declining to find antitrust liability on a product
pr eannouncenent theory because "there was nothing know ngly false

about the . . . announcenent"), aff’'d sub nom Menorex Corp. V.

| BM Corp., 636 F.2d 1188 (9th G r. 1980), cert. denied, 452 U.S.

972 (1981); Berkey Photo, Inc. v. Eastman Kodak Co., 603 F.2d

263, 287-288 (2d Gr. 1979), cert. denied, 444 U. S. 1093 (1980)
(absent actual deception, a nonopolist’s advertising of a new

product or service does not constitute anticonpetitive conduct

viol ative of the Sherman Act).

Consol i dated Metal Products, Inc. v. Anerican Petrol eum

Institute, 846 F.2d 284 (5th Gr. 1988), is to the sane effect.
The Schachar court relied on that case for the proposition that

"when a trade association provides information . . . but does not



constrain others to followits recommendations, it does not

violate the antitrust laws." 870 F.2d at 399. But Consol i dat ed

Metal Products held only that "a trade association that eval uates
products and issues opinions, wthout constraining others to
followits recomendati ons, does not per se violate section |."

846 F.2d at 292. | ndeed, the court in Consolidated Mtal

expressly went on to determne, on the basis of the particular
facts presented in that case, that the association’s conduct did
not violate the Sherman Act’s "rule of reason,” id. at 293,
because there was no evidence of any anticonpetitive purpose or
effect and hence no "unreasonable restraint.” 1d. at 294; see

G eater Rockford Energy and Technology Corp. v. Shell Gl Co.,

998 F.2d 391, 396 (7th Gr. 1993), cert. denied, 510 U S. 1111

(1994).

The plain | anguage of section 1 broadly outlaws "[e]very
contract, conbination in the formof trust or otherw se, or
conspiracy, in restraint of trade.”" 15 U.S.C. 1. Nothing in the
statute suggests any requirenent that the conspiracy be
effectuated in any particular manner or indeed that it be carried
out; it is sufficient if there is an agreenent that unreasonably
restrains trade. Thus, in the case of an agreenent of the sort
deened illegal per se, such as horizontal price fixing, it is

sufficient to prove that the defendants reached such an

agreenent; there need be no overt act at all. Nash v. United

States, 229 U S. 373, 378 (1913); United States v. Socony-Vacuum




Gl Co., 310 U.S. 150, 225 n.59 (1940); United States v. United

States Gypsum Co., 600 F.2d 414, 417 (3d Cir.), cert. denied, 444

U.S. 884 (1979).'° Where the agreenent is not of the sort that
is inherently anticonpetitive, the court nust evaluate its effect
under the rule of reason -- an inquiry that may be inforned by

evi dence of the defendant’s purposes and actions. See National

Coll egiate Athletic Association v. Board of Regents of the

University of OCklahoma, 468 U.S. 85, 103 (1984); Broadcast Misic,

Inc. v. CBS, 441 U S. |, 19-20 (1979); 7 Phillip E. Areeda,

Antitrust Law § 1505 (1986). But there is no requirenent that

the plaintiff prove any particular kind of overt act in

furtherance of the conspiracy if the agreenent, on bal ance,

suppresses conpetition.

[11. THE DI STRI CT COURT SHOULD HAVE EVALUATED MsSL' S " STI GVA"
CLAI M UNDER AN APPROPRI ATE SHERVMAN ACT RULE OF REASON
ANALYSI S
Because of its conclusion that anticonpetitive agreenents

ef fectuated solely through application and publication of

accreditation standards are i nmune from Sherman Act scrutiny, the

' The district court was sinply wong in stating that

proof of a section | price-fixing violation requires proof of an
overt act. Slip op. at 17 n.15. The court erroneously relied
on United States Anchor Mg., Inc. v. Rule Industries, Inc., 7
F.3d 986 (IIth Gr. 1993), cert. denied, 114 S. C. 2710 (1994).
Anchor M g., however, distinguished a section | Sherman Act
violation froma section 2 claiminvolving attenpted
nonopol i zation. Wile the court held that the latter required
proof of an overt act, a conspiracy under section | requires only
"an agreenment . . . designed to achieve an unlawful objective." 7
F.3d at 1001.




district court pretermitted its inquiry and did not reach a
nunber of the issues that would have to be addressed in order to
assess MSL's "stigma" claimunder the Sherman Act. Al though
there is no general antitrust exenption for accreditation-rel ated
conduct, it does not follow that MSL would be entitled to recover
sinmply by showi ng that defendants denied it accreditation and
thereby placed it at a di sadvant age.

Accreditation is normally proconpetitive, for it increases
the flow of information central to the functioning of a

conpetitive econony. E.g., Virginia State Board of Pharnmacy v.

Virginia Citizens Consuner Council, Inc., 425 U S. 748, 763, 765

(1976); Bates v. State Bar of Arizona, 433 U S. 350, 364 (1977);

FTC v. I ndiana Federation of Dentists, 476 U.S. 447, 459, 463

(1986); National Society of Professional Engineers v. United

States, 435 U.S. 679, 694-695 (1978). Accreditation standards
can al so benefit consuners in hel ping themto make judgnents
about the desirability of particular goods or services or the
conpetence of certain suppliers, and quality standards can

i nprove the caliber of products and services. dark C

Havi ghurst & Peter M Brody, Accrediting and the Sherman Act, 57

Law & Contenp. Prob. 199, 200, 219 (1995) ("Havighurst & Brody");
see also Allied Tube, 486 U. S. at 501.

When consuners | ack sophistication to evaluate information
on their own, accreditation standards can be especially useful.

See Bates v. State Bar of Arizona, 433 U S. at 383; 3 Phillip E




Areeda & Donald F. Turner, Antitrust Law Y 738 (1978); Harry S.

Gerla, Federal Antitrust Law and the Fl ow of Consuner

|nformation, 42 Syracuse L. Rev. 1029, 1078 (1991). And because

there may not be sufficient reliable information available to
consuners from ot her sources, they may need to rely on
economcally interested actors. |Industry participants,

therefore, may be the best sources of technical expertise and the
best judges of product safety or quality, even when they are
setting standards for their rivals’ products. Janmes J. Anton &

Dennis A Yao, Standard-Setting Consortia, Antitrust, and Hi gh

Technol ogy Industries, 64 Antitrust L.J. 247 (1995).
Neverthel ess, there is a potential for abuse when
accreditation standards are promul gated and applied by
economcally interested parties who possess the ability to raise
barriers to entry or to destroy a rival’s ability to conpete by

m sl eadi ng consuners. Allied Tube, 486 U S. at 500 n.5.

Accordingly, although "the antitrust |aws do not give every
producer denied certification a right to reviewin the federal

courts," Consolidated Metal Products v. Anerican Petrol eum

Institute, 846 F.2d at 292 n. 22, "private standard-setting
associ ations have traditionally been objects of antitrust

scrutiny.” Alied Tube, 486 U S. at 500; see also Havighurst &

Brody at 224 ("an accrediting programthat grossly manipul at es

public or consumer ignorance for the conpetitive and econom c



advant age of the collaborators is a good candidate for antitrust
attention").

Because accreditati on nmay have inportant proconpetitive
effects, such conduct is properly evaluated for purposes of
section 1 of the Sherman Act under a rule of reason analysis.

FTC v. Indiana Federation of Dentists, 476 U S. at 458-459 (rules

of professional association evaluated under rule of reason);

Consol idated Metal Products, 846 F.2d at 293. Such an anal ysis

requires the court to weigh any anticonpetitive effects of the
chal | enged conduct agai nst any proconpetitive justifications for
them and to determ ne whether, on bal ance, the chall enged conduct

pronotes or suppresses conpetition. See National Society of

Prof essi onal Engineers v. United States, 435 U S. at 690-691.

And such a bal anci ng shoul d be conducted wth special care where
First Anmendnent values are inplicated.

In a case involving only the adoption and application of
accreditation standards, the rule of reason standard woul d
require the plaintiff to prove, at the very least, that the

standards were not promul gated and applied in good faith pursuant

1 Standards may "deprive some consuners of a desired

product, elimnate quality conpetition, exclude rival producers,
or facilitate oligopolistic pricing by easing rivals’ ability to
nmoni tor each other’s prices”, Alied Tube, 486 U S. at 500 n.5,
guoting Areeda at Y 1503; Havi ghurst & Brody at 208 n.37. In
addition, individual firnms may subvert or abuse an otherw se
neutral accreditor’s processes to harma conpetitor. Allied
Tube, 486 U. S. 492; Anerican Society of Mechani cal Engineers,
Inc. v. Hydrolevel Corp., 456 U S. 556 (1982).




to fair and reasonabl e procedures in order to provide information
or legitimate opinion, but rather were a part of a schene
intended to limt rivals’ ability to conpete on the nerits. And
there could be no unreasonable restraint of trade unless the
chal | enged conduct actually inpairs conpetition by materially

hi ndering the ability of one or nore rivals to conpete and

t hereby materially dimnishing conpetition in the market as a
whole. Mere injury to a rival is not alone sufficient, for the
Sherman Act protects conpetition rather than conpetitors.

Brunswi ck Corp. v. Pueblo Bow -O-Mat, Inc., 429 U. S. 477, 488

(1977); Havighurst & Brody at 217 (adverse effects on individual
conpetitors are not an antitrust concern because conpetition is
expected to yield losers as well as w nners).
CONCLUSI ON
The Court should not affirmthe district court’s holding
that the stigm effect of defendant’s failure to accredit MSL is
protected fromantitrust scrutiny by the First Amendnent. Unless

the Court believes that the record is sufficient to enable it to



resolve the antitrust issues raised by plaintiff’s clains, it
should remand to the district court for further consideration.
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