UNI TED STATES DI STRI CT COURT
SOQUTHERN DI STRI CT OF NEW YORK

Crimnal No. 00 Cr. 737 (RCO)

Filed: July 13, 2000

- - - - - - X
UNI TED STATES OF AMERI CA
V.
PAMELA MERBERG and Vi ol ati ons:
JI TNEY, LTD.,
Def endant s.
e e e . ... oLl lx
| NFORMATI ON

15 US.C §1
18 U.S.C. § 371

COUNT ONE -- SHERVAN ACT CONSPI RACY

(15 U.S.C. § 1)

The United States of Anmerica, acting through its attorneys,

char ges:

1. Jitney, Ltd. ("Jitney")

t he charge stated bel ow.

i s hereby nade a defendant on

| .  THE RELEVANT PARTIES AND ENTI TI ES

During the period covered by this Count:

2. Jitney, a vendor of food and related itens, was
headquartered in R chnond Hill, New YorKk.
3. The Departnent of Ctyw de Adm nistrative Services of

the Gty of New York ("DCAS") was the agency that provided

support to various city entities that served the public,

including the entities responsible for overseeing hospitals,

jails, honeless shelters, and other facilities.

responsi ble for providing this support

DCAS becane

in July 1996 when it

replaced the New York City Departnent of General Services.



Through its Division of Minicipal Supply Services, DCAS conducted
conpetitive bidding for the supply of necessary itens, including
food, on behalf of several New York City entities, including the
Heal th and Hospitals Corporation, the Departnent of Juvenile
Justice, the Departnent of Correction, the Departnment of Honel ess
Services, the Human Resources Adm nistration, and the

Adm ni stration for Children's Services.

4. The Newar k Public School s operated the public school
systemin Newark, New Jersey. That system the |largest in New
Jersey, serviced approxi mately 44,000 students and operated nore
than 80 facilities. The Newark Public Schools served nore than 7
mllion nmeals each year, and spent about $7 mllion annually on
food and ml k. The Newark Public Schools' annual budgets were
funded by the federal, state, and city governnents, i ncluding
fundi ng pursuant to the National School Lunch Act of 1946. The
Newar k Public Schools solicited bids from and awarded contracts
to, vendors of food on a regular basis. The primary food
contracts awarded by the Newark Public Schools were requirenents
contracts that obligated the vendors to supply and deliver food
at the stated prices for the contract period.

5. The Nassau County Departnment of General Services was
t he agency responsi bl e for managi ng procurenent on behalf of the
agenci es of Nassau County, New York, including the agency that
adm ni stered the Nassau County correctional facilities.

6. Whenever in this Count reference is nade to any act,



deed, or transaction of any corporation, such allegation shall be
deened to nean that the corporation engaged in such act, deed, or
transaction by or through its officers, directors, agents,

enpl oyees, or other representatives while they were actively
engaged in the managenent, direction, control, or transaction of
its business or affairs.

7. Various persons and firns, not made defendants herein,
participated as co-conspirators in the offense charged herein and
performed acts and nmade statenents in furtherance thereof. They
i nclude a senior executive officer and two sal espeopl e at Jitney.

1. TRADE AND COVMERCE

8. During the period covered by this Count, Jitney
pur chased substantial quantities of food, primarily produce, for
resale to DCAS, the Newark Public Schools, and the Nassau County
Depart ment of Ceneral Services fromsuppliers |ocated throughout
the United States, or from whol esal ers who obtai ned their goods
fromsuppliers located throughout the United States.

9. From approxi mately 1995 until approximately April 1999,
as a result of the conspiracy charged herein, the Newark Public
School s purchased approxi mately $900, 000 of food from Jitney, the
entities serviced by DCAS purchased approximately $1.5 mllion of
food fromJitney, and the Nassau County Departnent of Genera
Servi ces awarded contracts to Jitney for which Jitney had bid
approxi mat el y $500, 000.

10. The activities of the defendant and



co-conspirators with respect to the sale of food, primarily
produce, including the sale of food to DCAS, the Newark Public
School s, and the Nassau County Departnent of CGeneral Services,
pursuant to contracts that are the subject of this Count, were
within the flow of, and substantially affected, interstate trade
and commer ce.

I11. DESCRIPTI ON OF THE OFFENSE

11. From approxi mately 1995 until approximately Apri
1999, the exact dates being unknown to the United States, the
def endant and co-conspirators engaged in a conbi nati on and
conspiracy in unreasonable restraint of interstate trade and
commerce in violation of Section 1 of the Sherman Act (Title 15,
United States Code, Section 1).

12. The af oresai d conbi nati on and conspiracy consi sted
of a continuing agreenent, understandi ng, and concert of action
anong the defendant and co-conspirators, the substantial terns of
which were to rig bids and all ocate contracts for the supply of
food, primarily produce, to a nunber of governnent entities,

i ncl udi ng DCAS, the Newark Public Schools, and the Nassau County
Departnent of General Services.

13. For the purpose of form ng and effectuating the
af oresai d conbi nati on and conspiracy, the defendant and
co-conspirators did those things which they conbi ned and
conspired to do, including, anong other things:

(a) Prior to the subm ssion of bids, with the approval



of a senior executive officer at Jitney, certain Jitney
sal espeopl e di scussed and agreed with a conpetitor how to divide
upcom ng bids to supply food to DCAS, and then caused Jitney to
bid in accordance with that agreenent. In addition, the
sal espeopl e gave the conpetitor noney to be distributed to
potential conpetitors for the contracts awarded by DCAS, to
i nduce those conpetitors not to bid conpetitively on those
contracts. The sal espeopl e obtained the cash he gave to the
conpetitor froma senior executive officer at Jitney;

(b) Prior to the subm ssion of bids, with the approval
of a senior executive officer at Jitney, a Jitney sal esperson
di scussed and agreed with a conpetitor how to divide upcom ng
bids to supply food to the Newark Public Schools. The
sal esperson then caused Jitney to bid in accordance with their
agreenent; and

(c) Prior to the subm ssion of bids, with the approval
of a senior executive officer at Jitney, a Jitney sal esperson
di scussed and agreed with a conpetitor how to divide upcom ng
bids to supply food to the Nassau County Departnment of General
Services. The sal esperson then caused Jitney to bid in
accordance wth their agreenent.

V. JURI SDI CTI ON AND VENUE

14. The af oresai d conbi nati on and conspiracy was
formed and carried out, in part, within the Southern District of

New York within the five years preceding the filing of this



| nformati on.
IN VI CLATI ON OF TI TLE 15, UN TED STATES CODE, SECTION 1

COUNT TWD - - CONSP| RACY
(18 U.S.C. § 371)

The United States of Anmerica further charges:
15. Jitney, Ltd. ("Jitney") and Panel a Merberg
(“Merberg”) are hereby made defendants on the charge stated
bel ow.

V. THE RELEVANT PARTIES AND ENTI TI ES

During the period covered by this Count:

16. Merberg, a resident of Kings Point, New York, was
t he owner of Jitney.

17. Par agraphs 2 and 6 of Count One of this
Information are repeated, reall eged, and incorporated in Count
Two as if fully set forth in this Count.

18. Qdyssey House, Inc. ("Qdyssey House") was a not -
for-profit residential substance abuse treatnent organization
| ocated in Manhattan. (Odyssey House received a significant
portion of its funding fromthe State of New York Ofice of
Al cohol i sm and Substance Abuse Services ("QOASAS'). As a
condition of that funding, QASAS required Odyssey House to
solicit at |least three conpetitive bids before it purchased any
itens which, in the aggregate, totaled at | east $3000 during any
60-day period. Qdyssey House solicited bids from potenti al
vendors of nost goods and services, including food and rel ated

itens.



19. Various persons and firns, not nmade defendants
herein, participated as co-conspirators in the offense charged
herein and perfornmed acts and nmade statenents in furtherance
thereof. They include a senior executive officer at Jitney and
Aaron Lugo (“Lugo”), the director of operations at QOdyssey House.
Lugo had prinmary responsibility at Odyssey House for purchasing
nmost goods and services, including food and related itens.

VI. DESCRI PTI ON OF THE OFFENSE

20. From at | east as early as October 1987 and
continuing until approximately April 1998, the exact dates being
unknown to the United States, the defendants and co-conspirators
did unlawfully, willfully, and know ngly conspire, conbine,
confederate, and agree to (a) defraud Odyssey House; (b) obtain
money and property from Qdyssey House by neans of false and
fraudul ent pretenses, representations, and prom ses; and (c)
deprive Odyssey House of its right to the honest services of
certain of its enployees, which schene and artifice was executed
by and through the use of the United States mails, in violation
of Title 18, United States Code, Sections 1341 and 1346, all in
violation of Title 18, United States Code, Section 371.

VIl. THE MANNER AND MEANS BY VWH CH THE
CONSPI RACY WAS CARRI ED QUT

The manner and nmeans by which the conspiracy was sought to
be acconplished included, anong others, the foll ow ng:
21. During all or sonme of the period fromat | east

Cctober 1987 until at |east April 1998, a senior executive



officer at Jitney, with Merberg’s know edge, paid cash ki ckbacks
to Lugo. These kickbacks, which total ed approxi mately $196, 200,
were cal cul ated according to a percentage, usually 4% or 5% of
the total value of orders that Jitney actually delivered to
Odyssey House. The ki ckbacks were paid in order to ensure that
Lugo would allocate to Jitney a portion of the contracts for food
and related itens awarded by QOdyssey House.

22. In addition, during all or sonme of the period from
at least as early as 1994 until at least April 1998, Lugo and a
seni or executive officer at Jitney, with Merberg s know edge,
enbezzl ed approxi mately $955, 000 from Qdyssey House. Lugo caused
Qdyssey House to issue false and fraudul ent purchase orders to
Jitney, and then the senior executive officer caused Jitney to
i ssue correspondi ng fal se and fraudul ent invoices. The purchase
orders were false and fraudulent in that they purported to order
food and related itens that were not intended to be delivered.
The invoi ces issued by Jitney were fal se and fraudul ent in that
they billed for goods and services never in fact delivered. Lugo
falsely certified that Odyssey House had received all of the
goods described in those purchase orders and invoi ces, and
t hereby caused Odyssey House to pay the full amount stated in
them |In fact, Jitney provided none of the food and rel ated
itenms described in the false and fraudul ent purchase orders and
i nvoi ces. After receiving paynent from OQdyssey House on the

fal se and fraudul ent invoices, the senior executive officer



returned 40% of the face value of those invoices in cash to Lugo.
Beginning in approximtely late 1994, Lugo shared his proceeds
fromthe enbezzl enent with another senior executive of Qdyssey
House.

23. A senior executive officer of Jitney, with the
know edge and approval of Lugo, made arrangenents with a
conpetitor to divide anong thensel ves the avail able contracts to
sell food to Odyssey House by rigging the nonthly bids that QASAS
required to be solicited and received.

VITl. OVERT ACTS

In furtherance of the conspiracy, and to effect the objects
thereof, the follow ng overt acts were conmtted in the Southern
District of New York, and el sewhere:

24. Bet ween 1994 and April 1998, a senior executive
of ficer caused Jitney to issue to Qdyssey House approxi mately 502
fal se and fraudul ent invoices. Many of these invoices were sent
to Odyssey House through the United States mail s.

25. On nuner ous occasi ons between October 1987 and
April 1998, a senior executive officer gave cash to Lugo at
Lugo's office in Manhattan, and at various restaurants in
Manhat t an.

I N VI OLATION OF TI TLE 18, UNI TED STATES CODE, SECTION 371

COUNT _THREE - - CONSPI RACY
(18 U.S.C. § 371)

The United States of Anmerica further charges:

26. Jitney, Ltd. ("Jitney") and Panela Merberg



(“Merberg”) are hereby made defendants on the charge stated
bel ow.

| X THE RELEVANT PARTI ES AND ENTI TI ES

During the period covered by this Count:

27. Par agraphs 2 and 6 of Count One and paragraph 16
of Count Two of this Information are repeated, realleged, and
incorporated in Count Three as if fully set forth in this Count.

28. Various persons and firns, not nmade defendants
herein, participated as co-conspirators in the offense charged
herein and perfornmed acts and nmade statenents in furtherance
thereof. They include a senior executive officer at Jitney and
ot her Jitney enpl oyees.

29. Jitney sold food and related itens to numerous
custoners besides Odyssey House, Inc. (collectively the "Jitney
Custoners") that were not-for-profit social service organizations
| ocated in New York City and the surrounding area. Those
organi zations received funding fromthe federal, state, and |oca
gover nnents.

X.  DESCRI PTI ON OF THE OFFENSE

30. From at | east as early as June 1984 and conti nui ng
until at |east early 2000, the exact dates being unknown to the
United States, the defendants and co-conspirators did unlawfully,
willfully, and know ngly conspire, conbine, confederate, and
agree to (a) defraud approximtely 147 different Jitney

Custoners; (b) obtain noney and property from approxi mately 147



different Jitney Custoners by neans of false and fraudul ent
pretenses, representations, and prom ses; and (c) deprive
approximately 147 different Jitney Customers of their right to
t he honest services of certain of their enpl oyees, which schene
and artifice was executed by and through the use of the United
States mails, in violation of Title 18, United States Code,
Sections 1341 and 1346, all in violation of Title 18, United

St ates Code, Section 371

XI.  THE MANNER AND MEANS BY VH CH THE
CONSPI RACY WAS CARRI ED QUT

The manner and nmeans by which the conspiracy was sought to

be acconplished included, anong others, the foll ow ng:
31. During all or sonme of the period fromat | east

April 1984 until at |east early 2000, the defendants and co-
conspirators paid approximately $1 mllion in cash kickbacks to
enpl oyees of approximately 147 different Jitney Custoners. Most
of the enpl oyees who received kickbacks were purchasing agents,
but they al so included accounts payabl e clerks and cooks. The
ki ckbacks were usual ly cal cul ated according to a percentage,
between 1% and 7% of the total value of orders that Jitney
actually delivered to those Jitney Custoners. They ranged in
size froma single paynment of $20 to regul ar paynents of $500 or
nmore per nmonth. The defendants and co-conspirators paid
ki ckbacks in order to ensure that those enpl oyees would all ocate
to thema portion of the contracts for food and related itens

awar ded by those approximately 147 different Jitney Custoners or



to speed the Jitney Customers' paynents to Jitney.

32. In addition, during all or sonme of the period from
at least as early as 1993 until at least April 1998, the
def endants and co-conspirators and certain enpl oyees of several
of the Jitney Custoners enbezzled a total of approximtely
$100, 000 fromthose Jitney Custoners by causing Jitney to issue
fal se and fraudul ent invoices to those Jitney Custoners. The
i nvoi ces were false and fraudulent in that they billed for goods
and services that were never in fact delivered. The enpl oyees
then caused their enployers to pay those invoices. |In turn the
enpl oyees received cash, usually equal to 40% of the face val ue
of those invoices.

33. Mer berg was personally responsi ble for naking the
paynments to certain of the enployees of the Jitney Custoners.
Every nonth, Merberg received cash froma senior executive
officer at Jitney, put the cash into envel opes she had addressed,
and then mail ed the cash to the hones of those enpl oyees.

34. Mer berg, a senior executive officer at Jitney, and
at | east one other enployee of Jitney maintained and made entries
recordi ng the kickbacks and enbezzl enment paynments in one or nore
journals or conputer prograns. A senior executive officer of
Jitney destroyed sone of these records, and ordered certain
Jitney enployees to alter or destroy other business records,

after Jitney was served with a grand jury subpoena duces tecum

demandi ng their production.



Xl. OVERT ACTS

In furtherance of the conspiracy, and to effect the objects
thereof, the follow ng overt acts were conmtted in the Southern
District of New York, and el sewhere:

35. Bet ween 1993 and April 1998, Jitney issued
numer ous fal se and fraudul ent invoices to certain Jitney
Custoners. Many of these invoices were sent to those Jitney
Custonmers through the United States nails.

36. On nunerous occasi ons between 1984 and early 2000,
t he defendants and co-conspirators gave cash to enpl oyees of
certain Jitney Custoners, many of whom were |ocated in Manhattan
and t he Bronx.

I N VI OLATION OF TI TLE 18, UNI TED STATES CODE, SECTION 371

COUNT FOUR - - CONSPI RACY
(18 U.S.C. § 371)

37. Jitney, Ltd. ("Jitney") and Panela Merberg
(“Merberg”) are hereby made defendants on the charge stated
bel ow.

Xi11. THE RELEVANT PARTI ES AND ENTI TI ES

During the period covered by this Count:

38. Par agraphs 2 and 6 of Count One and Paragraph 16
of Count Two of this Information are repeated, realleged, and
incorporated in Count Four as if fully set forth in this Count.

39. Various persons and firns, not nmade defendants
herein, participated as co-conspirators in the offense charged

herein and perfornmed acts and nmade statenents in furtherance



thereof. They include a senior executive officer at Jitney,
ot her Jitney enpl oyees, and Martin Schwartz (“Schwartz”).

XI'V. DESCRI PTI ON OF THE OFFENSE

40. From at |east as early as June 1992 and conti nui ng
until approximately July 1998, the exact dates being unknown to
the United States, the defendants and co-conspirators did
unlawful Iy, willfully, and know ngly conspire, conbine,
confederate, and agree to defraud the United States of Anerica
and the Internal Revenue Service ("IRS") by inpeding, inpairing,
defeating, and obstructing the | awful governnental functions of
the IRS in the ascertai nnent, eval uation, assessnent, and
coll ection of federal inconme taxes, and to conmmt offenses
against the United States, to wit, to violate Sections 7201 and
7206(1) of Title 26, United States Code.

41. It was a part and object of the conspiracy that
t he defendants and ot hers known and unknown woul d and did defraud
the IRS by inpeding, inpairing, obstructing, and defeating the
| awf ul government functions of the IRS in ascertaining,
eval uating, assessing, and collecting federal incone taxes due
and owng fromJitney, for tax year 1992 only, and from Merberg
by inpeding and inpairing the IRS' s ability to determ ne
accurately the incone and expenses of Jitney, by overstating the
conpany's cost of goods sold so as to conceal the raising and
accunul ati on of substantial amounts of cash which were never

reflected on Jitney's books and records.



42. It was a further part and object of the conspiracy
that the defendants and their co-conspirators would and did
attenpt to evade and defeat a substantial part of the incone tax
due and owing to the United States by Jitney, for tax year 1992
only, and Merberg and others, in violation of Title 26, United
St ates Code, Section 7201.

43. It was a further part and object of the conspiracy
t hat Merberg caused Jitney unlawfully, willfully, and know ngly
to make and subscribe to a U S. Corporation Incone Tax Return,
Form 1120, for the tax year 1992, and to U.S. Inconme Tax Returns
for an S Corporation, Forms 1120S, for the tax years 1993, 1994,
1995, 1996, and 1997, each of which was verified by a witten
declaration that it was nmade under penalties of perjury, and
whi ch income tax returns she and the conpany did not believe to
be true and correct as to every material matter, insofar as each
of them substantially overstated Jitney’'s true cost of goods
sold, and thereby substantially understated Jitney s true total
incone, in violation of Title 26, United States Code, Section
7206(1). In addition, Merberg unlawfully, wllfully, and
knowi ngly did make and subscribe to U S. Individual |ncone Tax
Returns, Forns 1040, for the tax years 1992, 1993, 1994, 1995,
1996, and 1997, each of which was verified by a witten
declaration that it was nmade under penalties of perjury, and
whi ch inconme tax returns Merberg did not believe to be true and

correct as to every material matter, insofar as each of them



substantially understated her and her spouse’s true total incone,
inviolation of Title 26, United States Code, Section 7206(1).

XV. THE MANNER AND MEANS BY VH CH THE
CONSPI RACY WAS CARRI ED QUT

The manner and nmeans by which the conspiracy was sought to

be acconplished included, anong others, the foll ow ng:
44. A senior executive officer at Jitney, with
Mer berg’ s know edge, caused Jitney to issue checks to certain
sham conpani es, and inproperly to deduct the anpunt of those
checks as cost of goods sold on Jitney's corporate incone tax
returns, as described bel ow
(a) A senior executive officer at Jitney, with
Mer berg’ s know edge, and Schwartz caused sham conpani es named
AAMM Printing ("AAMM' ), K&S Supply ("K&S"), and SOS Printing
("SCS"), which were created and controlled by Schwartz, to issue
fal se and fraudul ent invoices to Jitney. Those invoices were
fal se and fraudul ent because they purported to represent the sale
of goods or services that had never been provided and were not
intended to be provided to Jitney;
(b) Between approxi mately June 1992 and approxi mately

Cct ober 1997, the senior executive officer caused Jitney to pay
the false and fraudul ent invoices issued to it by AAM SCS, and
K&S by issuing approxi mately 136 checks totaling approxi mately
$982, 927 to those conpanies. Schwartz cashed the checks and gave
a |large percentage, approximately 93% of the value of the checks

in cash to the senior executive officer at Jitney or to a person



he desi gnated; and

(c) The senior executive officer caused Jitney to
treat the full value of the checks issued to AAMM K&S, and SOS
as cost of goods sold in its books and records for 1992, 1993,
1994, 1995, 1996, and 1997, despite the fact that there were no
actual expenses and that he received approximately 93% of the
val ue of the checks back in cash. The senior executive officer
with Merberg’ s know edge, further caused Jitney fraudulently to
i nclude the value of those checks as part of cost of goods sold
on its U S Corporation Incone Tax Return, Form 1120, for tax
year 1992, and its U S. Incone Tax Returns for an S Corporation,
Fornms 1120S, for tax years 1993, 1994, 1995, 1996, and 1997.

45. The seni or executive officer, with Merberg' s
know edge, al so caused Jitney to issue checks to certain of its
suppliers, and also inproperly to include the amunt of those
checks as cost of goods sold on Jitney's corporate incone tax
returns, as described bel ow

(a) Beginning in about Novenber 1996, the senior
executive officer instructed certain Jitney enployees to seek out
suppliers that woul d cash checks drawn by Jitney. Those
enpl oyees arranged for four separate conpanies that were regul ar
suppliers to Jitney (collectively the “Jitney Suppliers”) to cash
checks. Two of the Jitney Suppliers were |located in the Bronx,
New Yor k;

(b) On nunerous occasions, the senior executive



of ficer caused Jitney to draw checks payable to the Jitney
Suppliers, and received back the full value of the checks in
cash; and
(c) The senior executive officer, with Merberg s

know edge, caused Jitney to treat the full value of the checks
issued to the Jitney Suppliers as cost of goods sold in its books
and records and on its tax returns for tax years 1996 and 1997,
despite the fact that he received all of the value of the checks
back in cash

46. Sonme of the cash received from Schwartz and from
the Jitney Suppliers was used to pay kickbacks to enpl oyees
responsi ble for purchasing food and related itens at certain
Jitney custoners. Sonme of the cash received from Schwartz and
fromthe Jitney Suppliers was used to pay enployees at certain
Jitney custoners their share, usually 40% of funds that had been
enbezzl ed fromthose Jitney customers by arranging for those
custoners to pay fal se and fraudul ent invoices issued by Jitney.
Mer berg and her spouse al so used sone of the cash for personal
expenses.

XVl. OVERT ACTS

In furtherance of the conspiracy, and to effect the objects
thereof, the follow ng overt acts were conmtted in the Southern
District of New York, and el sewhere:

47. Bet ween approxi mately June 1992 and approxi mately

Cct ober 1997, Jitney issued to AAMM K&S, and SOS 136 checks with



a face value of approximtely $982,927. A senior executive
officer at Jitney then caused these checks to be given to
Schwartz, in exchange for cash and fal se and fraudul ent invoices.

48. On nunerous occasions from approxi mately Novenber
1996 to approxi mately Decenber 1997, Jitney issued 187 checks,
with a face value of approxinmately $1, 336,330, to the Jitney
Suppliers, and received that sane anount back in cash

49. On or about March 14, 1997, Jitney filed a U. S.
| nconme Tax Return for an S Corporation, Form 1120S, for tax year
1996 that falsely overstated Jitney's cost of goods sold by
approxi mately $607,898, by including in that nunber the val ue of
87 checks which should not have been included. That return was
si gned by Merberg.

50. On or about July 15, 1998, Jitney filed a U S
| nconme Tax Return for an S Corporation, Form 1120S, for the tax
year 1997 that falsely overstated Jitney's cost of goods sold by
approxi mately $1,428,537, by including in that nunber the val ue
of 189 checks which should not have been included. That return
was signed by Merberqg.

51. On or about August 25, 1997, Merberg and her
spouse filed a U S. Individual Incone Tax Return, Form 1040, for
the tax year 1996 that falsely represented their true tota
income by failing to report as income sone of the cash that had
been received from Schwartz and fromthe Jitney Suppliers.

52. On or about April 10, 1998, Merberg and her



spouse filed a U S. Individual |Incone Tax Return, Form 1040, for
the tax year 1997 that falsely represented their true tota
inconme by failing to report cash that had been received from
Schwartz and fromthe Jitney Suppliers.

I N VI OLATION OF TI TLE 18, UNI TED STATES CODE, SECTION 371

COUNT FIVE - - CONSPI RACY
(18 U.S.C. § 371)

The United States of Anmerica further charges:
53. Jitney, Ltd. ("Jitney") is hereby nade a
def endant on the charge stated bel ow

XVI'1. THE RELEVANT PARTIES AND ENTI TI ES

During the period covered by this Count:

54. Par agraphs 2 and 6 of Count One of this
Information are repeated, reall eged, and incorporated in Count
Five as if fully set forth in this Count.

55. Various persons and firns, not nmade defendants
herein, participated as co-conspirators in the offense charged
herein and perfornmed acts and nmade statenents in furtherance
thereof. They include a senior executive officer at Jitney and
ot her Jitney enpl oyees.

56. The New York State O fice of General Services
("OGS") was the agency that provided support to various state
agencies that served the public, including the Ofice of Mental
Ret ardati on and Devel opnental Disabilities ("OVRDD'). QOVRDD ran
group hones and other facilities. OGS conducted conpetitive

bi ddi ng on behal f of OVRDD and ot her state agencies. OGS was



obligated to solicit conpetitive bids on any contracts above a
certain dollar threshold.

XVITT. DESCRIPTION OF THE OFFENSE

57. From approxi mately March 1996 and conti nui ng
until approximately July 1998, the exact dates being unknown to
the United States, the defendant and co-conspirators did
unlawful Iy, willfully, and know ngly conspire, conbine,
confederate, and agree to (a) defraud OGS and OVRDD and ot her
state agencies; and (b) obtain noney and property from OGS and
OVRDD and ot her state agencies by neans of fal se and fraudul ent
pretenses, representations, and prom ses, which schene and
artifice was executed by and through the use of the United
States mails, in violation of Title 18, United States Code,
Section 1341, all in violation of Title 18, United States Code,
Section 371.

XI' X,  THE MANNER AND MEANS BY VWH CH THE
CONSPI RACY WAS CARRI ED QUT

The manner and neans by which the conspiracy was sought to
be acconplished included, anong others, the follow ng:

58. In approximately May 1995, OGS awarded a contract
to Schaffer Food Service Co. for the supply of groceries to
facilities operated by OVRDD and other state agencies. In
approxi mately March 1996, after Schaffer Food Service Co. went
i nt o bankruptcy, OGS assigned a portion of that contract to
Jitney (hereinafter the “March 1996 contract”).

59. Bet ween approxi mately March 1996 and



approximately July 1998, pursuant to the March 1996 contract,
Jitney sold approximately $2.003 million in groceries and
related itenms to OVRDD and ot her state agencies. Sone of the
facilities to which Jitney sold food and rel ated itens pursuant
to the March 1996 contract were |ocated in Manhattan and the

Br onx.

60. The sal es pursuant to the March 1996 contract
were priced on a "cost plus" basis, that is, a percentage over
actual cost at which Jitney had bid to supply and deliver
groceries to OVRDD and ot her state agencies. OGS periodically
requi red conpanies to which it awarded contracts, including
Jitney, to denonstrate their actual costs, which they did by
providing invoices fromtheir suppliers to OGS.

61. Jitney deliberately overcharged OGS and OVRDD and
ot her state agencies for groceries and related itens pursuant to
the March 1996 contract by falsely claimng that Jitney had
purchased groceries and related itens at prices that were
substantially higher than the prices it had actually paid. 1In
order to substantiate Jitney's claim Jitney submtted to OGS
fal se and fraudul ent invoices purportedly issued by one of
Jitney's suppliers which, in fact, it had caused to be created
at that supplier’s place of business. Those invoices were
backdat ed and contained prices substantially higher than the
prices Jitney had actually paid to the supplier at the stated

tine.



XX, OVERT ACTS

62. Bet ween approxi mately March 1996 and
approxi mately July 1998, an enpl oyee of Jitney created nunerous
fal se and fraudul ent invoices purportedly issued to Jitney by
one of its suppliers. Sone of those invoices were sent to OGS
through the United States mail s.
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