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The United States of Anerica, acting under the direction of the
Attorney Ceneral of the United States, brings this civil action to
obtain equitable and other relief against the named defendants and
al | eges as foll ows:

1. The United States brings this suit to block the creation of
an illegal nonopoly through the proposed conbination of the only two
general acute care hospitals in Dubuque, lowa -- Mercy Health Center
("Mercy") and the Finley Hospital ("Finley"). There are no other
significant general acute care hospitals within a 70-mle driving
di stance of Dubuque.

2. Unless prevented, the conbination of these two financially
sound hospitals will elimnate conpetition and result in higher
prices and | ower quality for hospital services provided to health
care consuners, particularly health insurance plans, enployers,

unions, and, ultimately, the citizens of the Dubuque area which



conprises the City of Dubuque and its environs. The cost of this
| oss of conpetition to the Dubuque area dwarfs any possible short
term cost savings that be can be achi eved only through the
conbi nati on, assum ng that a hospital nonopolist would choose to
pass on any such savings to consuners.
l.
JURI SDI CTI ON, VENUE AND DEFENDANTS

3. This action is filed under Section 15 of the O ayton Act,
as anended, 15 U. S.C. § 25, and Section 4 of the Sherman Act, 15
US. C 84, to prevent and restrain the violation by defendants of
Section 7 of the Cayton Act, as anended, 15 U.S.C. 8§ 18, and
Section 1 of the Sherman Act, 15 U.S.C. § 1.

4. Mercy Health Services, a Mchigan corporation, and the
Finley Tri-States Health Goup, Inc. ("Tri-States") an |owa
corporation, both transact business, maintain offices and are found
within the Northern District of lowa. Mercy and Finley are
operat ed, respectively, by the Sisters of Mercy Health Corp.
("SMHC') (a subsidiary of Mercy Health Services) and by Tri-States.
Al t hough the conbination of Mercy and Finley, naned the Dubuque
Regi onal Health System is formally structured as a partnership
between Tri-States and SMHC, it is the equival ent of a merger of
t hose hospitals for purposes of antitrust anal ysis.

5. The defendants are engaged in interstate commerce and in
activities substantially affecting interstate comerce. In
provi ding inpatient hospital services, both hospitals regularly

recei ve substantial health care insurance reinbursenent paynents,



shi prrent s of equi pnrent and supplies, and patients from outside of
| owa.
.
TRADE AND COVMERCE

6. GCeneral acute care hospitals provide a w de range of
services in diagnosing and treating patients. They receive the bulk
of their revenues from providing acute care inpatient hospital
services, i.e., services provided for the diagnosis and treatnent of
patients who, because of the seriousness of their specific illness
or general nedical condition, require at |east an overni ght hospital
stay. Acute care inpatient hospital services include room and
board, nedical and surgical services, around-the-clock nonitoring
and observation, and nursing care, as well as l|aboratory, x-ray, and
vari ous other support services.

7. Mercy and Finley are the only general acute care hospitals
i n Dubuque, lowa. While there are a variety of nmedical facilities
surroundi ng Dubuque, Mercy and Finley are the | argest general acute
care hospitals within a 70-mle driving distance of Dubuque. Mercy
has a 422 licensed acute care beds and generated net inpatient
revenues of approximately $44 nmillion in the cal endar year endi ng
Decenber 31, 1993. Finley has 141 |icensed acute care beds and
generated net inpatient revenues of approximately $31 million in its
fiscal year ending June 30, 1993. Finley was identified in "100 Top

U S. Hospitals: Benchnmarks for Success,"” a report recently issued

by Health Care I nvestnent Analysts, Inc. and Mercer Managenent



Consul ting, Inc., as one of the 25 nost efficient hospitals with
fewer than 250 beds in the United States.

8. Like many general acute care hospitals, Finley and Mercy
sel|l acute care inpatient hospitals services to a variety of health
care purchasers. Such purchasers include health mai ntenance
organi zations ("HVXs"), preferred provider organi zations ("PPGCs"),
and ot her "managed care plans.” A managed care plan reduces health
care costs by encouraging hospitals to conpete vigorously on price
and quality. It does so by contracting with hospitals in an area
and enpl oying financial incentives to encourage its enrollees to use
the hospitals with which it contracts. A contracting hospital, in
turn, offers preferential prices for the services that it provides
to the plan's enrollees in return for the opportunity to retain or
i ncrease the hospital's patient volune fromanong enrol |l ees of the
pl an.

9. By generating conpetition anong hospitals for the provision
of hospital services to their enrollees, managed care plans obtain
hospital services at conpetitive rates, which substantially |owers
costs of providing hospital care to consuners. These savings, in
turn, permt managed care plans to offer health insurance coverage
to consuners at |ower prem umrates.

10. Managed care plans constitute a significant, and grow ng,
per cent age of the revenues that Mercy and Finley receive. |In 1993,
treatment of managed care plan patients accounted for approxi mately
35 percent of the conmbined total inpatient net revenues that Mercy

and Finley obtained from non-governnmental health care purchasers.



11. In addition to providing acute care inpatient hospital
services, general acute care hospitals also treat patients on an
out patient basis. Hospitals conpete with other non-hospital
provi ders such as clinics, anbulatory surgery centers, and
physi ci ans' offices in providing outpatient services to patients who
can be treated on an outpatient basis. Patients who receive
i npatient hospital care because of the severity of their specific
illness or their general nedical condition, however, cannot be
treated safely and effectively on an outpatient basis. For that
reason, health care purchasers, including managed care plans, do not
vi ew out patient services as acceptabl e substitutes for acute
i npatient care. Therefore, general acute care hospitals could
profitably increase the prices of their acute care inpatient
hospital services w thout causing a significant nunmber of patients
to switch to outpatient services.

12. The provision of acute care inpatient hospital services
constitutes a |line of commerce, or relevant product market, within
t he neani ng of Section 7 of the C ayton Act.

13. Patients who require acute care inpatient hospital
services nmust be admtted to a general acute care hospital by a
physi ci an who mai ntains admtting privileges at that hospital.
Physicians, as a rule, maintain admtting privileges only at
hospitals close to their offices. They do so because the travel
time required to conduct rounds of their hospitalized patients at
di stant hospitals represent a disruption of their office practice

and, therefore, a potential |oss of incone.



14. Patients also strongly prefer to be admtted to a general
acute care hospital close to their hones, famlies, and friends.
Therefore, patients typically perceive only conveniently | ocated
hospitals that provide quality care to be acceptable for acute care
i npati ent hospital services.

15. From Dubuque it is necessary to drive 70 nmiles or nore
bef ore reaching hospitals conparable to Mercy or Finley in size,
range of services, reputation for quality, and nunber of physicians
with admtting privileges.

16. Because of their quality, convenience, and range of
services, Mercy and Finley are uniquely situated to be used by
physi ci ans practicing in Dubuque for providing acute inpatient care
to their patients. The vast majority of Dubuque physicians who
admt patients to Mercy also admt patients to Finley. Very few of
t hese physicians, however, have admitting privileges at any
hospi tal s out si de Dubuque, and the physicians who do have such
privileges only rarely admt patients to those hospitals.

17. Because of the quality, convenience, and range of services
at Mercy and Finley, residents of the Dubugue area strongly prefer
to receive acute care inpatient hospital services at Mercy or
Finley. For exanple, during the first half of 1993, over 90 percent
of all Dubuque area residents who were hospitalized were admtted to
Mercy or Finley.

18. For these reasons, nanaged care plans and other health
care purchasers strongly prefer to contract with Mercy or Finley to

provi de the acute care inpatient hospital services needed by Dubuque



area residents, and the do not consider other hospitals to be
accept abl e substitutes. Therefore, Mercy and Finley could
profitably increase the price of acute care inpatient hospital
services w thout causing a significant nunber of residents of the
Dubuque area to switch to other hospitals.

19. The Dubuque area is a section of the country, or relevant
geographic market, within the neaning of Section 7 of the C ayton
Act .

20. Because Mercy and Finley are each other's only conpetitor
in the provision of acute care inpatient hospital services in the
Dubuque area, their conbination would result in a nonopoly in the
sale of acute care inpatient hospital services in that area.

21. Managed care plans have benefited fromthe vi gorous
conpetition between Finley and Mercy, which has resulted in their
receiving conpetitive rates for acute care inpatient hospital
services, saving themmllions of dollars annually. A conbination of
Finley and Mercy would elimnate that conpetition, significantly
reduce the ability of managed care plans to bargain for conpetitive
rates, and give the conbination the ability to increase prices for
the provision of acute care inpatient hospital services to the
detrinment of Dubuque area residents.

22. In the foreseeable future, no new general acute care

hospital is likely to enter the Dubuque area market.



V.
VI OLATI ONS ALLEGED

23. Pursuant to the Dubuque Regional Health System Partnership
Agreenment dated February 18, 1994, Mercy and Finley have agreed to
conmbi ne by form ng a partnershi p whose board of directors would
control both entities. The partnership would be the equival ent of a
nmer ger between Mercy and Finley for purposes of antitrust analysis.

24. The proposed conmbination is likely to | essen conpetition
and to restrain trade unreasonably in the provision of acute care
i npatient hospital services in the Dubuque area in violation of
Section 7 of the Clayton Act and Section 1 of the Sherman Act in the
fol |l ow ng ways:

a. Actual and potential conpetition between Mercy and
Finley in the provision of acute care inpatient
hospital services in the Dubuque area will be
el i m nated; and

b. Conpetition generally in the provision of acute care
i npatient hospital services in the Dubuque area is
likely to be substantially | essened.

PRAYER

Plaintiff requests:

1. That the proposed conbination of Mercy and Finley be
adj udged a violation of Section 7 of the Cayton Act, as anended, 15
US C § 18, and Section 1 of the Sherman Act, 15 U S.C. § 1;

2. That prelimnary and permanent injunctions be issued

preventing and restraining the defendants and all persons acting on



their behalf fromentering into or carrying out any agreenent,
under st andi ng, or plan, the effect of which would be to conbine
Mercy and Finl ey;

3. That plaintiff have such other relief as the Court may deem
just and proper; and

4. That the plaintiff recover the costs of this action.
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