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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA -

UNITED STATES OF AMERICA,
Plaintiff,
v. | " Civil Action No. 98-1232

MICROSOFT CORPORATION,

Defendant.

WI—IEREAS, plaintiffs United States of America (“Umted States™) and the States of New _': '
_ Ohio, Tilinois, Kentucky, Louisiana, Maryland, Mi¢higan, North Carolina and Wisconsiii

0_1
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' “defendant Microsoft Corporation (“Microsoft™), by their respective a.ttorneys, have €0, ¢
v ‘fhie entry of'this Firal Judgmient; ‘ S

' AND WHEREAS, Microsoft agrees to be bound b the provisions of this Final Judgmdit
.pending its:approval by the Court; .

' AND WHEREAS this Final Jud.gmcnt docs not constitute any admission by any party Fogs
.any issue-of fact or law,

-

NOW THEREFORE, upon remand from the United States Court of Appeals for the Dng tof-.
- Columbia Citcuit, and upon the consent of the aforcmcnhoned parties, it is hereby ORI)ERED; i'. .

ADJUDGED AND DECREED

I. Jurisdiction

This Court has jurisdiction of the subject matter of this action and of the pcrson
Mlcrosoft. _

of




. personal service or othermse

‘Nofhmg in th:s provision shall proh1'b1t erosoft from enforcing any provision of any
" with any OEM or any intellectual property right that is not inconsistent with this Final
" Microsoft shall-not terminate a Covered: OEM’s license for a Windows Operating: Sy ’
. - Product without having first given the Covered OEM written notice of the reasons’ fort%h
- proposed termination and not less than thirty days” opportunity to cure. Notwithstanding
foregoing, Microsoft shall have no obligation to provide such a termination notice‘and bpp
‘tuinity to cure to any Covered OEM that has received two or more such notices diring the fe
. dts Windows Opetating System Product license. :

Nothmg in ihlS provisioh shall prohibit Microsoft from providing Cons1derat10n to any|OEM : *
- “with respect to any Microsoft product or service where that Consideration is commensuraté ’
~ the dbsolite level or amount of that QEM’s development, distribution, promotlon, or li

'fQI‘Cgomg, Microsoft shall charge each Covered OEM the applicable royalty for Windows
‘Opetating Systcm Products as set forth on a schedule, to be established by Microsbft and |
published on & web site accessible to the Plaintiffs and all Covered OEMs, that prowdés for
~ umform royalties for Windows Operating System Products, except that:

—_ -, .. S ,!!' !
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- 1L Applicabllitg

. This Fmal Judgment apphes 1o Microsoft and to each of its ofﬁcers, dlrectors, cge its,. -
~ . émployees, subsidiaries, successors and assigns; and to all other persons in active concert jor
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participation with any of them who shall have received actual notice of this Fmal Judgment by

IIL. © Prohibited Conduct

(including but not limited to new versions of existing forms of non-monetary Considerati
from that ‘OEM, because it is known to Microsoft that the OEM is or is contemplatmg

A Microsoft shall not retaliate against an OEM by altering Microsoft’s coMércid relations
" with that OEM, or by withholding newly introduced forms of non-monetary Consideratio i -
n) [

1. developing, distributing, promoting, using, selling, or licensing any soﬁvirare that

competes with Microsoft Platform Software or any- product or service that
distributes or promotes any Non-Microsoft Middleware; . ‘

2. shipping a Personal Computer that (a) includes both a Windows Operatmg System
Product and a non-Microsoft Operating System, or (b) will boot thh more than

one Operating System; or
3 exercising any of the optlons or alternatives provided for under thls Fmal'
Judgment. :

.U...

that M1crosoﬂ: product or service.

B. Mitrosoft’s provision of Windows Operating System Products to Covered OEMs hall 'be

pirsnant t0 umiform licehse agreements with uniform terms and conditions. Withéut lirnitir

1. the schedule may specify different royalties for different language versidais]
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. C. i " Microsoft shall not resinct by agrcement any OEM hccnsce from exermsmg an}

following options or-alternatives: : :
Installing, and msplaymg 1cons, shortcum or menu entries for, a;ny ‘NoniMicrosof"
Middleware or any prodict or service (including but not limited to IAP pi
or services) that distributes, uses, promotes, or supports any Non-Mcroéoﬁ 3

1.

: ﬂxattﬁc Testrictions are non-discriminatory with respect to non-Microso]

. Dtstrr'buung or prometing Non-Microsoft Middleware by mstalhng and
on the desktop shortcuts of any size or shape so long as such shortcuts do ot
- impair the functionality of the user interface. &

Launching automauca]ly, at the conclusion of the mmal boot sequence ¢T sj

N S
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" the schedule may specif§ réasonable volimme discounts based uponthe actial

1 r.
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volume of licenses of any Windows Operating Systcm Product or any gro up of ;.

such:products; and

"the schedule may include market development allowances, prdgra,ﬁs, or’oi:r
discounts in connection with Windows Operating System Products, prol-vi

that:

a.  such discounts are offered and available uniformly to all Cé}vered EMs,
.~ except that Microsoft may establish one yniform discount schediile for thé

ten largest Covered OEMs and a second uniform discount schedul

for the

eleventh through twentieth largest Covered OEMs, where the size of the

OEM is measured by volume of licenses;

b. - such discounts are based on objective, verifiable criteria that

applied dnd enforced on a yniform basis for all Covered OEM;

c. ‘such discounts or their award shall not be based on or 1mposc any riterioh

or requirement that is otherwise inconsistent with any portlon of1

Judgment.

15 Final

gﬁ'of"thc ]

Mlddicware, on the dcsktop or Start menu, or anywhere else in a Win
Operating System Product where a list of icons, shortcuts, or menu en
applications are generally displayed, except that Microsoft may restrict
from displaying icons, shortcuts and menu entries for any product in an;
such icons, shorfcuts,.or menu entries specified in the Windows documeii

|
&s for -
h OEM :
’h‘tof
tion as

being limited to products that provide particular types of functionality,

Mlcrosoﬁ products.

tand

sequent-boot sequences, or upon connections to or disconnections from
Internet, any Non-Microsoft Middleware if a Microsoft Middleware Proj

provides sirnilar fanctionality would otherwise be launiched automatically
time, provided that any such Non-Microsoft Middleware displays on the:{
no-usér interface or a user interface of similar size and shape to the juser fii

displayed by the corresponding Microsoft Middleware Product,

-3-
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-the subnnssmn of this Final .Tudgment to the Court, Microsoft shall disclose to ISVs,
‘ICPs, and OEMs, for the sole purpose of interoperating with a Windows Operatmg Sy e
L Product via the Microsofc Developcr Network (“MSDN”) or s1m11ar mechamsms, the lAP

. interfaces, mcludmg any associated callback interfaces, that Mlcrosoﬁ Mlddleware

A DIDshalloccurmaTunerMaImer
SRS Starting nine months after the submission of this pmposed Fmal Judgmentto e

" tory terins (consistent with Section IIL.I), any Communications Protocol that is, on'or
- date this Final Judgment is submittéd to the Court, (i) implemmented in a Windows; {Operidtihg,
- " SystemProduct: installed on‘a client coimputer, and (ii) used to interoperate, or corhm iicgte, .

© - matively (i.e., without the addition of software code to the client opetating system prodlitct]-Wi‘t}i a

" - Microsoft server operating system product g .

' .F. 1 (Effective November 12, 2007, this provision shall
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. ﬂ) .

4 Offenng usérs the option of lanniching other Operanng Systems from th
: Input/Ouiput Systein .or a non-Microsoft boot-loader or similar prcgram
" launches pnor to the start of the Windows Operating System Prodl’pct.

complies with reasonzble technical specifications established by M]croso .
including a requirement that the end user be retumed to the initial l!)oot $eq
upon the coniclusion of any such offer.

6. Exercising any of the options prov1ded in Section III.H of this FmaI Judgn

D. " Starting at the earlier of the release of Service Pack 1 for Windows XP or 5.2 months after

Wmdows Operatmg System Product uses to call upon that Wmdows Operatmg S}‘ -

Microsoft shall make available for use by third parties, for the sole purpose of interoperating or
communicating with a Windows Operating System Product, on reasonable and non-d1§u'niﬁa— .
er]

matters related to Section IILE of the Final Judement.) Microsoft shaﬂ nof|

retaliate agamst any, ISV or IHV because of that ISV’s or IHV’s:

a. ' deveIOpmg, using, distributing, promoting or supporting any sof Ware that‘

competes with Microsoft Platform Software or any software thatjfups on
any software that competes with Microsoft Platform Software, of f
b. exercising any of the options or alfernatives provided forunEIer this{Final
Judgment. : : -t

2. “Microsoft shall not enter into any agreement relating to a Wmdows! Ope rﬁung :;. |
System Ptoduct that condmons the grant of any Consideration on an ISVs| -

the -
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G Mlcrosoﬁ shall not enter into a:ny agreement with:
1.

3 ‘Nofhmg in this section shall prohiblt Microsoft from entering into (a) any bona ﬁdTe ]on:\t 3
- ¥or (b) any joint development or joint services arrangement with any ISV, THV, IAP, ICE

: - ifor a new product, technology or service, or any material value-add to an éxisting pmdu;:t,x

‘. ‘technology of service, in which both Microsoft and the ISV, IHV, IAP, ICP, or OEM coh

* 'significant, developer or other resources, that prohibits such entity from competing: with th
“iobject of the joint venture or other arrangement for a reasonable period of time. "

“H. - Starting at the earlier of the release of Service Pack 1 for Wmdows XP or 12 med
" the submrssmn of this Final Judgment to the Court, Microsoft shall: ' '

1.

reframmg ﬁ‘dm' developing, uising, distribiiting, or pl;oni.dﬁng':iﬁy softwit

competes with Microsoft Platform Software or any software that runs on- a.ny
" - software that competes with Microsoft Platform Software, except that

inay enter into agreements that place limitations on an ISV’s devclbpment,

necessary to and of reasonable scope and duration in relation to a4 bona fidd

~ contractual obligation of the ISV to use, distribute or promote any Microsofft
. software or to develop _soﬁware for, or in conjuncﬁon with, Microsoft. |

Nothing in this section shall prohibit Microsoft from enforcing any: prov
any agreement with any ISV or IHV, or any intellectual property nght,
inconsistent with this Final Judgment.

any IAP, ICP, ISV, IHV or OEM that grants Consideration on the cond1

percentage, any Microsoft Platform Software, except that Microsoft may-e
into agreements in which such an entity agrees to distribute, promote, use
support Microsoft Platform Software in a fixed percentage whenever Mic

good faith obtains a representation that it is commercially practicable § fokttf
- to provide equal or greater distribution, promotion, use ot support for sa '

thai ‘competes with Microsoft Platform Software, or

any IAP or ICP that grants.placement on the desktop or clsewhere n any ro
Windows-Operating System Product to that IAP or ICP on, the condition th?
IAP-or ICP refrain fiom distributing, promoting or using any sofcwam that |

competes with Microsoft Middleware.

crosoft
use,

.. distribution or promotion of any such sofiware if those limitations are reasonably -

ision of

is nof -

-;on that
such entity distributes, promotes, uses, or supports, exclusively or ina gxe d -

T .
'softm

enture

o 5 OF OEM

“This Sectlon does not apply to any agreements in which Microsoft licenses mtcllccmal prt»'pertji.r

mﬁ'omathlrdparty

B
3

after

Allow end users (via a mechanism read;ly accessible from the desktop 2[1;18
menu such as an Add/Remove icon) and OEMs (via standard preinstall
to enable or remove access to-each Microsoft Middleware Product or Ndi-

fon it

Microsoft Middleware Product by (a) displaying or removing icons, shottcats, of
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menu entries on the desktop or Start menu, or anywhere elseina Wmd ws
Operating Systém Product where a list of icons, shortcuts, or memi entries|for
applications are generally displayed, except that Microsoft may restrict the/di
of icons, shortcuts, or menu enfries for any product in any list of such ido
shortcuts, or. menu entries specified in the Windows documentation as bei
limited to products that provide particular types of functionality, provi

restrictions are non-discriminatory with respect to non-Microsoft and Mi
products; and (b) enabling or disabling automatic invocations pursiiant ¢
HOILC.3 of this Final Judgment that are used to launch Non-Microsoft <
Products or Microsoft Middleware Products. The mechanism shall ofjr e end.
user a.séparate and unbiased choice with respect to enabling or remo g )
(as descnbed in ﬁus subsectlon ]]I H.1) and altermg default i mvocatlons ( i

Middleware Product or Non-Microsoft Mlddleware Product and may offferfthe
end-user a separate and unbiased choice of enabling or removing atcess 4
altering default conﬁguratlons as to all Microsoft Middleware Product:ls
or.all Non-Microsofi Middleware Products as a group. : .

2. Allow end nsers (v1a an unbiased mechanism readily available frorh the desktop

of Start menu), OEMs (via standard OEM preinstallation kits), and Non-Microsoft

i Middleware Products (via a fnechanism which may, at Microsoft’s-option, requiré
.t confitmation from the end user in an unbiased manner) to designate a Non? -
1 Microsoft Middletware Product to be invoked in- place of that Microsoft

... Middleware Prodiict (or vice versa) in any, case where the Windows Opera mg L
- System Product would otherwise launch the Microsoft M1ddleware Productin a

. separate Top-Level Window and display either (i) all of the-user interface
- elements or (ii) the Trademark of the Microsoft Middleware Product.

Notwi’rhstandiﬁg the foregoing Section TILH.2, the Windows Operaftmg Sy‘d:em
Product may invoke a Microsoft Middleware Product in any instante infwhich:
.(@)  that Microsoft Middleware Product would be invoked solely forfiisgin |
interoperating with a server mainiained by Microsoft (outsu'ic the:context’,

of general Web browsmg), or .

(b)  that desigrated Non-M;croSoﬁ Middieware Product fails toﬁfimP i .
reasonable technical requirement (e.g., a requirement to be able to Hosta ©
particular ActiveX control) that is necessary for valid technical £

supply the end user with furictionality consistent with a Windo
Opérating Systém Product, provided that the technical reaséns

: described in a reasonably prompt manner to any ISV that regues}s tzem.
3. Ensiife that a Windows Operating System Product does not (a) automatl lly alfer

an OEM’s conﬁguratlon of icons, shortcuts or menu entries installed or His played
by-the OEM purstiant to Section II.C of'this Final Judgment withotit fir ‘t'telang
conﬁrmahon from'the user and (b) seek such confirmation from thé endjuser for

UL
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Mlcrosoﬁ’s obhgatmns under this Section IIL.H as to any new Windows Opcranng Sys e
- Product shall be determined based on the Microsoft Middleware Products which exist jse

| |
1, i

an automatic (as opposed to user-initiated) alteratmn of the OEM’s co fig 'li'ati()ii -

I Cpt e———— i,

of 19

" until 14 days after the initial boot up of a new Personal Computer Any'sych

automatic alteration and confirmation shall be unbiased with respect to/ M crosoft
‘Middleware Products and Non-Microsoft Middleware. ‘Microsoftishallnat alter .

the. manner in which a Windows Operating System Product automahcady

OEM’s configuration of icons, shortcuts or menu entries other than in g ngw

Version of a Windows Operating System Product.

alters an

seven

-months prior to the-tast beta test version (i.e., the one immediately preceding the ﬁrs‘t ntclease- .

' candidate) of that ‘Windows Operating System Product.

L Microsoft shall oﬁ‘cr to license to ISVs, IHVS, IAPs, ICPs, and OEMs a.ny mtellécwal G
property rights owied or licensable by Microsoft that are required to exercise any of tHe uptlons

or alternatives expréssly provided to them under this Final Judgment, provided that
1.

4.

-Beyond the express terms of any license granted by Microsoft pursuant to th1s secuon,
Judgment does not, directly or by implication, estoppel or otherwise, confer any rights,
covenants or immunities with regard to-any- Microsoft intellectual property to. anyone

R A No provision of this Final Jodgment shall:
I.

, group of msta}lahons of anu—pxracy, anfi-virus, softwa,re licensing, d1g1tal

all terms, mcludmg royalties or other payment of monetary cons:tderahmi hre | o

reasonable and non-discriminatory;

the scope of any such license (and the intellectual property rights hcensﬁi_r. .

thcreunder) need be no broader than is necessary to ensure that an ISV,
ICP or OEM is able to exercise the options or alternatives expressly prov
under this Final Judgment (e.g., an ISV’s, IHV’s, IAP’s, ICP’s and OF

to promote Nori-Microsoft Middleware shall not confer any rights to any
Mictosoft intellectual property rights mfnnged by that Non-Microsoft

v Mzddlewarc),

an ISV’s, IHV’s, IAP’ S, ICP’s, or OEM’s nghts may be condihoned on ts

ﬁot 15

assigning, transferring or sublicensing its rights under any license gran d umder

this prowsxon, and

the terms of any license granted under this section are in all rcspects conéis'tent L

with-the express terms of this Final Judgmcnt.

Requ]re chrosoﬂ to documcnt, disclose or hcense to thlrd partles (a) p"

management, encryption or. authentication systems, including without luém'

it Finkl'
hcensesf;‘?f :

ghts

keys authonzatxon tokens or enforcement criteria; or (b) any API, ﬂn

I:
!ﬁ'
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Enforcement Authonty
1.

- Judgment, :Without in any way limiting the sovereign enforcernent auth

: Smtes and: with the plaintiff’ States enforcément committee. ‘. c
To determme and enforce compliance with this Final Judgment, duly - "ﬁ* tized &

oo

|

other itiformation related to any Mmrosoﬁ product if lawfully dlrected not o' do so

- by a governmental agency of competent jurisdiction. .
' Prevent Microsoft from conditioning any license of any API, Documevt

Commiinications Protocol related to anti-piracy systems, anti-virus tec

‘ license enfor¢ement mechanisms, authentication/authorization secm'lty orf third -

pitty intellectual property protection mechanisms of any Microsoft profiudt to dry
person or entity on the requirement that the licensee: (z) has no history of software

counterfeiting or piracy or willful violation of intellectual property righs,
a reasonable business need for the API, Documentation or Communicatio
Protocol for a plannhed or shipping product, (¢) meets reasonable, obJec‘iv
standards established by Microsoft for certifying the authenticity and viabili

its business, (d) agrees to submit, at its own expense, any computer pro;
such- APIs, Documentation or Communication Protocols to thn'd-party :
verification, approved by Microsoft, to test for and ensure venﬁcatlon_
compliance with Microsoft specifications for-use of thie API or interface,

specifications shall be related to proper operation and: mtegnty of the systems and

mechanisms identified in this paragraph.
Iv. Comphance and Enforcement Procedures

The Plamtlffs shall have exclusive responsibility for enforcmg this Fmal

each of the plaintiff States, thie plaintiff States shall form a committee to:

oqty of

coordinate their enforcement of this Final Judgment.: .A plaintiff State shall mke -_’

no action t6 enforce this Final Judgment without first consulting mth th.

$ Umted

representatives of the United States and the plaintiff States, on reasonable 1 iotice .’
to Mmrosoft and subject to aty lawful privilege, shall be penmtted the 1011 wing:

a.  Access during normal office houts to inspect any and all sotirce : )
" books, ledgers, accounts, correspondence, memoranda. and other”
documents and records in the possession, custody, or control of | Vi

which may have counsel present, regarding any matters contame d i

Final Judgment.

v,

b. - Subject to the reasonable convenience of Microsoft and w1thout ’::" fraint -

or interference from it, to interview, informally or on the record,
employees, or agents of Mictosoft, who may have counse] present,

regarding any matters contained in this Final Judgment.
c. Upon written request of the United States or a duly des1gna1"c’d

representative.of a plaintiff:State, on reasonable notice given to Mu-rosoﬁ,

-8
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Appoxntmentof a Techmcal Commlttee

1. Within30 days of entry of this Fmal Judgment, the parties shall creaie aid-

- Microsoft is not a party any information or documents prowded by Migros

" the Court to enforce this Final Judgment, provided, however, that the Plaif
shall afford Microsoft a reasonable opportunity to cure alleged VlOl&thlll? of
Sections ITL.C, LD, IILE and I1L.H, provided further that any-action by|Miero

gct to: -

1o

- ‘Microsoft shall submit such written reports under oath as reqix
regarding any matters contained in this Final Judgment.

Indlwdual plamtxﬁ‘ States will consult with the plaintiff States’ enforc ant
committee to minimize the duplication and burden of the exercise:of the foregding

powcrs where practicable.

The Plaintiffs shail not disclose any information or documents obféin fipm

Microsoft under this Final Judgment except for the purpose of securing,

T

19

complianice with this Final Judgment, in a legal proceeding to which o ﬁL r moreé

of the Plaintiffs is a party, or as otherwise required by law; provided 1
relevant Plamtlff(s) must provide ten days® advance notice to Miciosoft
disclosing in-any legal procéeding (other than a grand j jury proceedmg) to ;

pursuant to this Final Judgment which Microsoft has identified in Wwritihg

material s to which a claim of protection may be asserted under KuIe 26(¢

the Federal Rules of Civil Procedure.

The Plamtlffs shall have the authority to seek such orders as are necessary from

to cure any such violation shall nat be a defense to enforcement with respa
any knowing, willful or systematxc violations, .

itiffs )

soft”

mittee

recomnmend to the Court for its appointment a three-person Technical Con

(“TC™) to assist in enforcement of and compliance with this Final [

The TC members shall be experts in software design and programriing, Yo TC

-member shall have a conflict of interest that could prevent him or her from
performing ks or her duties under this Final Judgment in.a fair and unblas ed
manner. Without fimitation to the foregoing, no TC member (absent the agree-:

ment of both parties):

~a’  shall have been employed in any capacity by Microsoft or afny coiig

to Microsoft within the past year, nor shall she or he be so emplodef N

during his or her term on the TC;

b. shall have been retained as a consulting or testifying expert by any per
in this action or in any other action adverse to or on behalf gf Micrgs

c. shall perform any other work for Microsoft or any competitor of VH
A for two years after the expiration of the terrix of his-or her setvice on

TC.
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" ‘Within 7 days of énitry of this Final Judgtent, the Plaintiffs ds'a gfoupsnd
Microsoft shall each select one member of the TC, and those two members shall .
. then select the third member. The selection and approval process sha]l rqceed as
follows. N

a.

| _party as well as on the Standing Committee Members.

o Loy R

As soon as practicable after submission of this Final Judgment o the
Court, the Plaintiffs as a group and Microsoft shall each identify to|the

other the individual it proposes to select as its designee to the T The -
Plaintiffs and Microsoft shall not object to each other’s seléction:
ground other than failure to satisfy the requirements of Section IV

above. Any such objection shall be made within ten busmess s lof the

receipt of notification of selection.

The Plaintiffs:shall apply to the Court for appointment of tﬁe persox
selected by the Plaintiffs and Microsoft pursuant to Sectlon IV.B3
above Any obJectlons to the eligibility of a selected person th

As soon as practlcal after their appointment by the Court, the

members of the TC selected by the Plaintiffs and Mictosoft (the|“S dmg
Committee Members™) shall identify to the Plaintiffs and Micro oft the ~ *
person that they'in turn propose to select as the third membér ofthg TC. *

The Plaintiffs arid Microsoft shall not object to-this selectldn ona

grounds other than failure to satisfy the requirements of Section [V]B.2 -
above. Any sich objection shall be made within ten businelss days pf the:

receipt of notification of theselection and shall be served on thelo:

The Plaintiffs shall apply to the Court for appointment of the pers()n

selected by the Standing Committee Members. If the Standing Conimittee
Members camnot agree on a third member of the TC, thie thitd mbinber o

shall be: appomted by the Court. Any objection by Microsoft or khe :
Plaintiffs to the eligibility of the person selected by the Standm
Committee Members which the parties have failed to resolve anton;

U

themselves shall also be decided by the Court based on the req irements *

stated in Secuon IV.B.2 above.

- FachTC member shall serve for an initial term of 30 months. At the aTC:
" member’s initial 30—month term, the party that originally selected him or her may,
in its sole discretion, ( erther request re-appointment by the Court to a secon

month term or replace the TC member in the sase manmer as provided
Section IV.B.3.a above. In the case 'of the third member of the TC, that

-shall be re-appainted of replaced in the manner provided in Sectwn’lV B.3|
ted Plii:

' motion to reappoint-each TC member to a second term. and each TC mei

by Minute Order dated May 5. 2005

above, The Court haviri

-10 -
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R -Microsoft shall prov1de the TC witha permanent office, telephone and
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.. 12,2009, . L
5. Ifthe United States determines that a member of the TC has faﬂed to adt dili
and cons1stent1y with the purposes of this Final Judgment, orifa member bf the

. Taving sinceexpressed 2 willingness to serve bevond the' 30'month perdod! .
rovided for above, the _second term of the TC members will expire on November -

TC resigns, or for any other reason ceases to serve in his or her capacxt31t ﬁ a

member of the TC, the person or persons that originally selected the TC
shall select 2 replacement member in the same manmer as prowded for 1S
- IVB3.

6. Promptly aftér appointment of the TC by the Court, the United States shall
into a Technical Committee services agreement (“TC Services Agljeement’
each TC member that grants the rights, powers and authorities necessary tc
the TC to perform its.duties under this Final Judgment. Microsoftishallling
each TC member and hold him or her harmless against any losses, l icl i
damages, liabilities or expenses arising out of, or in connection with, th
performance of the TC’s duties, except to the extent that such liabilitie lds
damages, claims, or expenses result from misfeasance, gross negligence, wi

. wanton acts, or bad faith by the TC member The TC Services Agreem i
include the followmg

a - The TC membegs shall serve, without bond or other secunty, at the

bection

enter
§) Wl’ch

] permlt

iemﬁify

cost -

-and expense of Microsoft on such terms and conditions as the Plai

g 5L .
LilS

approve mcludmg the payment of reasonable fees and expenses

b The TC Semces Agreement shall provide that each membér of thie

shall comply with the limitations provided for in Section IV B. 21:1:

TC
ove.

ther

office support facilities at Microsoft’s corporate campus in Redmond,

provide the TC with reasonable access to. available office space, telepho‘n

‘Washington. Microsoft shall dlso, upon reasonable advance notice from. T TC
e

wnd

other office support facﬂmes at any other Microsoft facility 1dent1ﬁed bv the TC

‘8 The TC shall have the Following powers and duties:

a. The TC shall haye the power and authority to monitor M1crosoft ’s .

comphance with its obligations under this final judgment. *
b.  The TC may, orireasonable notice to Microsoft: :

@ mtemew either informally or on the record, any erosoft

personnel, who may have counsel present; any such mterview to bé

subject 10 the reasonable convenience of such persofinel and

. without restraint or interference by Microsoft;

(ii)  inspect afid copy any document in the possession, cﬁstod:f;of'

control of Microsoft personnel

-11-
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" (iiiy  obtaifi reasonable access oz any systemns 01' eqmpment tojwitich *

; ’:‘“?::”(iv) obtain access to, and inspect, any physical facility, buﬂd %;g

.o Section IV.B.9 below, and by any staff or consultants who ma

- The TC shall report in wrltmg to the Plaintiffs every six mom:hs until

‘ Wntmg setting forth: the relevant details.

. conﬁdentlahty of information obtained from Microseft is mam

‘the Plaintiffs. Microsoft miay, on application to the Court, zibj eckto the

[T LR IR I

Microsoft persorinel have access;

other premises to which Microsoft personnel have dccess; a1nd

" (v)  require Microsoft personnel to provide comp]latlons of gmenté

data and other information, and to submit reports to the TC
containing such material, in such form as the TC may reésonably

ditect.

"The TC shall have access to Microsoft’s source. code, subJect to the terms

of Microsoft’s standard source code Confidentiality Agreeriient,|as

Ve

approved by the Plaintiffs and to be agreed to by the TC mémbe }W '
. :

access to the source code. The TC may study, interrogate and inte
the source code in order to perform its functions and duties inclhdi g the’
handling of complaints and other inquiries from non-partles. S

The TC shall receive complaints from the Compliance Ofﬁcer third

parties or thie Plaintiffs and handle them in the manner speclﬁed in Bection -

IV.D below.

expiration of this Final Judgment the actions it has undertaken i
performing its duties pursuant to this Final Judgment, mcludmg o
identification of each business practice rev1ewed and any TECOo 1}da_- . ¥
tions made by the TC. :
Regardless of when reports are due, when the TC has reasof to heve

that there may have been a failure by Microsoft to comply with alny term qf
this Final Judgment, the TC shall immediately notify the Pla:mhifs in

TC members may communicate with non-parties about hoW thei'" :
complaints or inquiries might be resolved with Microsoft, so lo g

under this Final Judgment The compensatlon of any person retaing
the TC shall be based on reasonable and customary térms cemm nsf
with the individizil’s experience and responsibilities. [

The TC shall account for all reasonable expenses incurred, mcluiinE
agreed upon fees for the TC members® services, subject to the apprcsval off

-12-. . i
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~10.

L Appointmenf of a Microsoft Internal Conip_liance Officer

.1.

‘report and recommendations prepared by the TC shall be treated a$ Hig

- ensure that they comply with this Final Judgment. He or she may be BSLIS by ‘ '

oot

- redisonableness of any such fees or other expetises. On atiy suchi appli-

-cation: (a) the burden shafl be on Microsoft to demonstraté nnreaspnable: |

- riess; and (b) the TC-member(s) shall be entitled to recover all gosts
incurred on such application (including reasonable attorneys’ fe
costs), regardless of the Court’s disposition of such application,
Court shall expressly find that the TC’s opposmon to the applidation was
without substantial justification. ‘

Each TC membet, and any consultants or staff hired by the TC, shall si
confidentiality agreement prohibiting disclosure of any information obtai ,
the course of performing his or her duties as a member of the TC' Or as g persod -
assisting the TC to anyone other than Microsoft, the Plaintiffs, or the Co
information gathered by the TC in connéction with this Final Judgment a

Confidential under the Protective Order in this case, and shall not be di cl sed to
any person-other than Microsoft and the Plaintiffs except as allowed b
Protective Order entéred in the Actlon or by further order of tI‘ns Cou:rt '

No meimber of the TC shall make any public statements relating to, the
activities.

Microsoft shall designate, within 30 days of entry of this Final Judgment, 4n
internat Compliance Officer who shall be an employee of Microsoft with
respons1b1hty for administering Mierosoft’s antitrust compliance pro Y
helping to ensure compliance with this Final Fadgment. g

The Comphance Officer shall supervise the review of Microsoft’s acu £

other employees of Microsoft.

The Compliance Officer shall be responsible for perfonmng the follo g
activities: )

a within 30 days after entry of this Final Judgment, dlsmbunng a Opy of ﬁhc

Final Jadgment to all officers and directors of Microsoft;

b.  promply distributing a copy of this Final Judgment to any pérs who
succeeds to a position described in Section IV.C.3.a above;* .

c. ensuring that those persons designated in Section IV.C.3.2 abov : aré .
annually briefed on the meaning and requirements of this Final Judg
and the U.S. antitrust laws and advising them that Macrosoﬁ’s legal:
advisors are available:te confer with thern regarding any. quéstlo 1
concerning corhpliance with th;ls Fmal Judgmerit or under the US. |
anitrust laws; [ :

. P
|.

-13-
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2‘

“h .

Final Judgment, and to advance the parties’ joint interest and the publicy

Loy

obtaining from. edch person designated in Section IV.C.3.a ibove 4
annual written certification that he or she: (i) has read and agrees i

by the terms of this Final Judgment; and (ii) has been advised‘and

F19 -

no _
Jabi&é

understands that his or her failure to comply with this FmaI -Judgment miay

result in a finding of contempt of court;

maintaining a record of all persons to whom a copy of this Final fu
Section’

has been distributed and from whom the certification described in
IV.C.3.d above has been obtained; :

below.

receiving complaints from third parhes the TC and the Pla;mtxfﬁ; -
conceining Microsoft’s compliance with this Final Judgment and

following the appropriate procedures set forth in Section IV.D below; amf :

maintaining a record of all complaints received and action takenby/*
- Microsoft with respect to each such complaint. '

- D. Volnntary Dlspute Resolution

Third parties may submit complaints concermng Mlcrosoft’s compﬁanc
Final Judgment to the Plaintiffs, the TC or the Compliance Officer;

Iix order to enhance the ability of the Plaintiffs to enforce comphance wi

th:

Agmeént

establishing and maintaining the website provided for in Section IVDSb

e wﬁh th1s

h3

. 5
1111

promipt resolution of issues and disputes, the parties have agreed that the'TC and _

the Cc;mphance Officer shall have the following additional responsiblh
Submissions to the Compliance Officer.

a.

es;-

Third parties, the TC, or the Plaintiffs in their discretion may submJt to the

- Compliance Officer any complaints concerning Microsoft’s com[ Sliance:- .

with this Final Judgment. Without in any way limiting its autho 'ty to take
any other-action to. enforce this Final Judgment, the Plaintiffs may <ubm1t

complamts related to. Sections ITL.C, LD, [ILE and ITLH to‘the |:

Complianee Officer whenever doing so would be conmstent withthe

public interest.

To facilitate the communication of complamts and i mqumes by Hiird

. parties, the Compliance Officer shall place on Microsoft’s Internet

website, in a manmer acceptable to the Plaintiffs, the procedures fﬂ
al

submitting complaints. To encourage whenever possible the infoi

resolution of complaints and inquiries, the website shall prcmdca :

mechanism. for comrmumicating complaints and inquiries to the
Compliance Offieer.

-14-

il

P

REnrepET e -,

P TR YTt ter Qe -



et

'make Mr Mu

!

Jch19

Case 1:98-cv-01232-CKK  Document 838 Filed 09/07/2006 Page 1

c. Microsoft shall hiave 30 days after receiving a tomplaint to: ;ucupt
' resolve it or reject it, and will then prompﬂy adwsc the TC of thé.n
the complaint and its. dlsposmon. '

4. Submissions fo the TC. o
a. The Compliance Officer, third parties or the Plaintiffs in thén‘ discry

to
ature 6f

Etion

=

may submit to the TC any complaints concerning Mlcrosoﬂ’s e
with this Final Judgment :

. b. ~ The TC shall investigate complaints received and will consfilt with

pliance

the -

Plaintiffs regarding its investigation. At least once during its investi

shall meet with the Compliance Officer to allow Microsoft to resp
the substance of the complaint and to determme -whether the COmp.
be resolved without further proceedings. :

and more-often when it may help resolve complaints infornially, E’Z‘C ;

c. If the TC concludes that a complaint is meritorious, it shall adv1 é '

Microsoft and the Plaintiffs of its conclusion and its proposal for ¢y

"~ d. Nowork product findings or recommendations by the TC may e
admitted in any-enforcement proceeding before the Court for any:

1gat10ﬁ,

Prp‘l‘ée,
and no member:of the TC shall testify by deposition, in coutt or be re dny

other tribunal regarding any matter related to this Final Judgm

, é. | The TC may pr,escrve the anonymlty of any third party complanslriﬁt
: it deems it appropriate to do so upori the request of the Plaintiffs{or
third party, or in its discretion. .

" Microsoft shall maintain Roﬁeﬁ Muglia, Senior Vice President for Mlcroséﬁ’ §e v

Tools Business, as the executive with direct:responsibility for managing the projec
_rewnte the techmcal docurnentation for the Microsoft Commumcatlons Protocdl

‘mak clia available to tindate the Court on the
zothcrmse ordcred. :

V Termination

- Unless this Court grants an extensmn, Sections IIT.A, II1. B= I.C. LD, I, F 2, B Sections M.A, H1.B, IE.C, LD, MLF.2. WI.G. and

IILH of this Final Judgment wilt expire on ﬂm—ﬁfthmm&sary—cﬁhc-daw s

lwuy

‘ ’che—GourtN ovember 12, 2007. Unless th1s Court grants an extension. Sectibns I; kil EI.E,
~ OLE.1TILE. LI, IV V; ; Final Judement (the “Shiv, A

~extens;on of the. Surv;vmg P1

November 12, 2012Y; Micro< i

ais

o — -
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I any enforcemietit procesding i which the Court has fourd'that Microsoft hds ¢
in a pattern of willful and systematic violations, the Plaintiffs may apply to the CT
ch pther

one-time extension of this Final Judgment of up to two years, together w11:h sul
relief as the Court may deem appropriate.

V1. Definitions

i
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“APT” means application programming interface, including any interface that X

obligated to disclose pursnant to LD,

“Communications Protocol” meaus the set of rules for information exchaﬁge to

accomplish predefined tasks between a Windows Operating System Product and g
»8
area network, a wide area network or the Internet. These rules govern theformat,
he

opérating system product connected via a network, including, but not limited t

semantics, timing, sequencing, and érror control of messages exchanged over 2

“Consideration” means any monetary payment or the provision of preferential ]iée
terms; téchnical, ma:rkenng, and sales sipport; enabling programs: product infd ¥

i

. r

ngaged
urt for a

rosoft is

SCI'VCI

Jocal -
twork..
tising,

C tion; °
onor:

information about future plans; developer suppon, hardware or sofcware certifi
approval;-or permission to-display trademarks, 1cons or logos.

“Covered OEM5” means the 20 OEMSs with the highest WorldWIde volume of icehses of B
Windows Operating. System Products reported to Microsoft in Microsoft’s fiscal ¥
. preceding the effective date of the Final Fudgment. The OEMs that fall within this

car,

>

definition of Covered OEMs.shall be recomputed by Microsoft as soon as pracucable.

after the close.of each of Miciosoft’s fiscal years.

“Documentation” means all mformanon regardmg the identification and mméans

APTs that a person of ordinary skill in the art requires to ‘make effective use of thos
Such information shall be of the sort and to the level of specificity, prec181on and d
that Microsoft customarily provides for APIs it documents inthe throsoft De* i

Network (“MSDN”).

“IAP” means an Internet access pr0v1der that provides consumers with a conna
the Internet, with or without its own proprietary content.

of

“ICP” mieans an Internet content provider that provides content to users of ‘the Trit

maintaining Web sites. .
or used with a Personal Computer running a Windows Operating System Produ

marketing of software products.
“Microsoft Mddleware” means software code that

-16-
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" “THV” means an independent hardware vendor that develops hardware to be méluded m
c'\t' -

. “ISV” means an entity other than Microsoft that is engaged in the dcvelopment c}r
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2. for any functionality that is first licensed, distributed or sold by M1¢ros0
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1. . - Microsoft dlstnbutes separately from’ 2 Windows Operatmg System Produt to :

update that‘Windows Operating Systeni Product;

3, is Trademarked or is marketed by Microsoft as a major version of any Micfosoft

‘Middleware Product defined in section VI.K.1; and

7df19

3. provides the same or substantially similar functionality as a chrosoﬁ Midﬁlew.ai;fe

Product.

Software code described as part of, and distributed separately to update, a M1cr 0saft

’ _M1crosoft Middleware shall include at least the software code that controls'most of all of
- the user interface elements of that Microsoft Middleware. '

Middleware Product shall not be deemed Microsoft Middleware unless idéntificddsa

" new major version of that Microsoft Middleware Product. A major versioh shall te i
ofithe "

identified by a whole number or by a number with-just a single digit to the ngh1v
decimal point. _

“Microsoft Middleware Product” means

1. the functionality provided by Internet Explorer, Microsoft’s Java Virtual Machine,

‘Windows Média Player, Windows Messenger, Outlook Express and thel

successors in a Windows Operating System Product, and

i after th'e

entry of this Final Judgment and that is part of any Windows Operatmg System.-
Product |
a.  Internet’browsers, email client software, networked audio/video client :
* software, instant messaging software or '
b. functionality prov1ded by Microsoft sofiware that —
i is, or in the year preceding the commercial release of any; figw
Windows Operating Systern Product was, distributed sephmtely by '
Microsoft (or by an entity acquired by M:crosoﬁ) ﬁ'om a

Operating System Product;

ii.  -issimilar to the functionality provided by a N on—M1crosc
Middleware Product; and

il is Trademarked.

. Functmna.hty that Microsoft describes or markets as bcmg partof a Mlcrosoﬁ )

Middlcware Product (such as a service pack, upgrade, or bug fix for Internet Ex
thatis a version of 4 Microsoft Middleware Product (such as Internet Explorer
be cons1dered to be part of that:-Microsoft Middleware Product.

“M]crosoﬁ: Platforin Software” means (i) a Windows Operating System Prbduc?.

(i) a Microsoft: MlddleWare Product.

=17 -
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4 M. “Noh-Microsoft Middleware” means a non-Microsoft software product rutining ofi a

et ‘Windows Operating System Product that exposes a range of functionality to ISVs through
AR published APIs, and that could; if ported to or made interoperable with, a ﬁon-Mlc'rosoﬁ"
Operating. Systein, thereby make it easier for applications that rely in whole or [ part ori
the functionality supplied by that software product to be ported to or run on that non-
Microsoft Operating System. !

N. “Non-Microsoft Middleware Product” means a non-Microsoft software prbduct ryhning.

" on a Windows Operating System Product (i) that exposes a range of functionalify to ISVE
through published APIs, arid that could, if ported to or made interoperable'with, a faon- -
Microsoft Operatmg System, thereby make it easier for applications that rely il whole er .

- in pait on the fumctionality supplied by that software product to be ported 1 to or run on thit.
" nori-Microsoft Operating System, and: {(ii) of which at least one million coples werg
distributed mthe United States within the previous year. - _ ;

- Q. “OEM” means an ongmal equipment manufacturer of Personal Computers thatis@g
licensee of a Wmdows Operating System Product. :

" P “Operating System” means the software code that, inter alia, (i) conlrols the allocati
and usage of hardware resources (such-as the microprocessor and various’ penp 1
devices) of a Personal Computer (ii) provides a platform for developing apphc iti

. exposing functioriatity to ISVs through APIs, and (iii) supplies a user interface
enables users to access ﬁmctlonahty of the operating system and in Whlch Haey ;
applications. :

S Q. “Personal Computer” theans any coniputer configured so that its primary purpose s
use by one person at'a time, that uses a video display and keyboard (whether orjnof that ;-
video d1$p1ay and keyboard is included) and that contains an Intel x86 compatible for
successor) mlcmprocessor Servers, television set top boxes, handheld compuﬁ:i's
consoles, telephcmes pagers, and personial digital assistants are examiples of pradu
are not Personal Computers within the meaning of this definition. i , o

RS “Timely Mannef’ means at the time Microsoft first releases a beta test vergion m’"i' ;1
on

e

Windows Operating System Product that is made available via an MSDN' subsc1j_1 i
offering or of which 150,000 or more beta coples are distributed. : '

8. “Top-Level Window” means a window dlsplayed by a Windows Operatmg Sy~ £
Product that () has its own window controls, such as move, resize, close, mlmmiizc, and:
maximizé, (b) can contain sub-windows, and (c) contains user interface elementé under |
the control of at least one independent process. ! : ‘ ‘

I
l

T. “Trademarked” means distributed in commerce and identified as dlsmbutcd by a'*nﬁme_

- other than Microsofi® or ‘Windows® that Microsoft has claimed as a trademark or: !

" service markby (1) marking'the name with trademark notices, such as ® or’ 'm '
connection with-a product distributed in the United States; (ii) filing an apphca ot -for

trademark protection for the'natne in the United States Patent and Trademdrk Offige; or-*

(iii)- assertmg the fiartie as a trademark in the United States in 2 demand letter or la wsultf .

-18-
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U “Windows Operating System Product” means the software code (as opposed

_directions as fay be neccssary or appropriate to carry out or construe this Final Ju

- lprovisions.
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. I

Any product distribuited under descriptive or gencnc terms or a name compnscd df the-

" " Microsoft® or Windows® tradlemarks together with descriptive or generi¢ terms €

" be Trademarkcd as that term is USed in th1$ Final Judgment. Mlcrosoﬁ hereby is

code). distributed commereially by Microsoft for use with Personal Computcm
Wmdows 2000 Professmnal, Windows XP Home, Windows XP Professional, §
successors to the foregoing, including the Personal Computer versions of the p
. cuirently code named “Longliorn” and “Blackcomb” and their successors, incl
upgrades, bug fixes, service packs, etc. The software code that comprisesia Win
Operating System. Product shall be determined by Microsoft in its sole discreti

VIL.  Further Elements

mod1fy or térmiriate any of its prowsmns, to enforce compliance, and to punish viola

VIL Third Party Rights

" Nothing in this Final Judgment is intended to confer upon any other persons ény rights oﬁ ‘

reinedies of any nature whatsoever hereunder or by reason of this Final Judgment.

- Jurisdiction is retained by this Court over this action such that the Court may act sua spanie to isslie
further orders or difections, iricluding but not limited to orders or directions reldting
construction or cairying out of this Final Judgment, the enforcement of comphanoc therewi
) m0d1ﬁcat10n thereof, and ‘the pumshment of any violation thereof.

. Jurisdiction is retained by this Court over this action and the partlcs thctcto for the puzpo, A
~ enabling either of the parues thereto to apply to this Court at any time for further odrgi

eént, to :

D

of 1ts§

COLLEEN KOLLAR-KOTELLY
United States District Judge
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