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AMERICAN ANTITRUST INSTITUTE, INC,,
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Civil Action No. 02-CV-138 (CKK)

the UNITED STATES OF AMERICA, c/o
Department of Justice, 950 Pennsylvania
Avenue, NW, Washington, DC 20530,
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MICROSOFT CORPORATION, and )
)

)

)

)

Defendants. )
)

DECLARATION OF RENATA B. HESSE

|, Renata B. Hesse, hereby make the following declaration with respect to the above-
captioned matter:
1. | am providing this declaration based on my personal knowledge and on information obtained in
the course of my employment. If called asawitness, | could competently testify to the facts set forth
herein.
2. | am an attorney in the Antitrust Division of the United States Department of Justice
(“Department”). | am also the Chief of Staff in charge of the Department’ s day-to-day handling of

matters relating to United States of Americav. Microsoft Corp., Civil Action No. 98-1232 (CKK)

(D.D.C.) (the “Antitrust Case”). Inthis capacity | am responsible for, inter dia, overseeing the handling

and review of the public comments regarding the Revised Proposed Final Judgment (“RPFJ’)

submitted to the Department in the Antitrust Case.



3. The Department has received over 30,000 public comments on the RPFJ, and isin the process
of reviewing and responding to these comments. See Joint Status Report, filed Feb. 7, 2002 in
Antitrust Case (“ Joint Status Report”).

4, Some of the comments submitted to the Department raise the same Tunney Act compliance
issues that are the subject of the above-captioned matter. For example, certain of the comments argue
that the Competitive Impact Statement filed by the United States on November 15, 2001, provides
neither an adequate explanation of the alternatives to the RPFJ considered by the United States nor an
adequate evaluation of the RPRJitself. Certain of the comments also raise issues relating to the
adequacy Microsoft's disclosures pursuant to 15 U.S.C. § 16(g).

5. Plaintiff American Antitrust Institute submitted a 44-page comment to the Government within
the statutorily-prescribed comment period. A true and correct copy of this comment, downloaded
from Plaintiff’s website, is attached hereto as Exhibit 1.

6. In light of its length and the detail with which it analyzes the issues relating to the RPFJ, the
Department has classified Plaintiff’s Comment asa“‘major’ comment,” as that term is used in the Joint

Status Report. See Joint Status Report at 3.

| declare under penalty of perjury that the foregoing is true and correct.

Executed on this 8" day of February, 2002.

RENATA B. HESSE
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January 24, 2002

Renata Hesse

Trid Attorney

Antitrugt Divison

U.S. Department of Justice

601 D Street, N.W., Suite 1200

Washington, D.C. 20530

Facamile: (202) 616-9937 or (202) 307-1454
E-mail: microsoft.atr@usdoj.gov

Re: AAI Tunney Act Comments

The American Antitrugt | ndtitutes submits these comments under the Tunney Act. Separatdly,
we have filed with the U.S. Digtrict Court acomplaint for declaratory and injunctive reief,
arguing that fallures of the U.S. and Microsoft to comply fully with the requirements of the
Tunney Act have kept us and the public generdly from receiving dl the information thet is
required by statute as a bagis for these comments. With that in mind, these comments must be
viewed as prdiminary, subject to amendment or expansion if and when additiond public
disclosures are made.

The American Antitrugt Inditute (* AAI”) is an independent non-profit education, research and
advocacy organization, described in detail at www.antitrustingtitute.org. The misson of the AAI
isto support the laws and inditutions of antitrust. To our knowledge, we are the only public

interest organization devoted soldy to the fidd of antitrugt.



Executive Summary

This Court should rgject the Proposed Final Judgment (“PFJ’) between Microsoft, the U.S.
Department of Jugtice (“DOJ’), and the settling states. The PRJis not in the “public interest,” as
this term is defined under the Tunney Act.1 The PRJis ambigous, will be extraordinarily
difficult, if not impossible, to implement and affirmatively harms consumers and other third
parties. Most importantly, however, the PRJ condtitutes amockery of judicid power sinceit fails
to satisfy any of the remedid goals established by the Court of Appedls.

Sandard of Review. Under the Tunney Act areviewing court is not permitted to “ rubber
stamp” a proposed consent order if that consent order makes a“mockery of judicial power.”2
Normaly, this standard gives substantia discretion to the DOJ s determination of what isin the
“public interest.” But this deferenceis not appropriate in cases like this one where there has been
afull trid and decision on the merits3 In such cases the court has a specia obligation to ensure
that the remedid gods of the court that imposed liability on the defendant—in this case the D. C.
Court of Appeals*—have been met. A consent judgment, such as the PFJ, which effectively
ignores the findings of ligbility and remedid gods expresdy stated by a unanimous en banc
decision of the Court of Appealsisamockery of judicid power.

Even when courts are reviewing consent orders entered before atrid, a consent judgment is
not inin the “public interest” if it: (1) is ambiguous;® (2) presents foreseeable problemsin
compliance and implementation; ® or (3) affects third parties detrimentally.” Since virtudly every

115 USCs Section 16(e).

2The Antitrust Procedures and Penalties Act of 1974: Heari ngson S. 782 and S. 1088 Before the Subcomm. on
Antitrust and Monopoly of the Senate Comm. on the Judiciary, 93d Cong. 1 (1973). (opening remarks of Senator
Tunney); United Statesv. ABA, 118 F.3d 776, 783 (D.C. Cir. 1997)

3 See Section I(A), infra

4 United States v. Microsoft Corp., 253 F.3d 34 (D.C. Cir. 2001) (hereinafter “Microsoft I11").

SUnites States v. Microsoft Corp., 56 F. 3d 1448, 1461 (1995) (the reviewing judge “should pay special attention to
the decree’ s clarity™).

61d. at 1462 (if the judge “ can foresee difficulties in implementation we would expect the court to insist that these
matters be attended to”).

71d (“certainly, if third parties contend that they would be positively injured by the decree, a district judge might
well hesitate before assuming that the decree is appropriate.”).



key provison in the PRJis ambiguous, will be extraordinarily difficult to implement, and will
have adirect and substantia detrimental effect on consumers and other third parties, the PRJis
not in the “public interest” even under the lower standards of scrutiny applied to pretrid
Settlements.

Substantive Failings of the PFJ. The DOJ asserts that the PFJ “will provide a prompt, certain
and effective remedy.”8 While a prompt, certain and effective remedy is often better than a
perfect remedy achieved after extended litigation, virtualy any remedy this Court would order
after litigation would be better than the PFJ. The PFJis neither prompt, certain, nor effective.

A prompt remedy would take effect quickly and provide procedures to enforce swift
compliance. Most of the so-cdled redtrictions on Microsoft’s conduct will not take effect for 12
months.® Given the rapid pace of change in information technology, Microsoft’ s dominance of
the covered middleware markets may well be afait accompli before much of the PFIwould take
effect. The procedura provisons aso fail to provide for quick resolution of disputes over
compliance. The Technica Committee cannot resolve disputes, but only “advise” Microsoft and
the government of its conclusions.10

A certain remedy, a the very least, would set forth a clear delineation of what Microsoft can
and cannot do. Y et many of the most important putetive restrictions on Microsoft are vague and
al areriddled with exceptions and qudifications. Thislack of darity will dmost certainly
compound the delay dready present in the PFJ since the inevitabl e differences of opinion cannot
be resolved without extended litigation to determine the “intent” of the parties according to the
rules of contract law.

Findly, and most fundamentaly, the remedy should be effective. Asthe Court of Appeals

explained, aremedy should (1) free the market place from the effects of Microsoft

8 Competitive Impact Statement (“CIS"), p. 2.
9 see, e.g., PFIsections I11.D and I11.H.

10 see PFJ section I1V.D.4.c. Moreover, the PFJ s gag orders” prohibiting both testimony from Committee
members and use of their work product in enforcement proceedings will cause further delay since enforcement will
always require the government to duplicate the Committee’ swork in amassing evidence.
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anticomptitive conduct, (2) deny to Microsoft the fruits of itsillegad monopolization, and (3)
ensure that Microsoft does not undertake similar practices likely to result in future
monopolization.11 Yet the PFJ afirmatively alows some of the most egregious anticompetitive
acts such as the commingling of middleware and operating system software.12
The following comments focus upon the deficiencies of the PFJ rather than attempt to propose
dternative measures. Nonetheless, we urge the Court to consider the proposals put forward by
the nine dissenting Sates. These proposals correct many of the PFJ s deficienciesidentified in
these comments.
Discussion

|. Standards of Review: The Tunney Act Requires Careful Review of the PFJ To

Determine Whether It IsIn The Public Interest

The Microsoft caseis widely considered the most important antitrust case of our time. It is
criticaly important to the future of antitrust that this case be decided —or settled— on the merits
in away that the public will perceive justice to have been achieved. All the more so when
Microsoft has been found (after afull trid and by a unanimous landmark appellate opinion) to
have abused a monopoly in an indudtry that dl agree will have a profound impact on our future.
With so many economic interests affected in cases like this, it isimportant that specid efforts be
made to keep antitrust settlements trangparent so that the public will recognize them to be free of

political taint or corruption.
A. Especially Careful Review IsWarranted in a Fully Litigated Case

The Tunney Act directs Courts to carefully scrutinize proposed antitrust Consent Orders.13
The Tunney Act mandates that the Court shal make an independent inquiry into whether the

11 United States v. Microsoft Corp., 253 F.3d 34, 103 (D.C. Cir. 2001). The PFJ does nothing to deprive Microsoft
of the fruits of illegal monopolization, and the DOJ s Competitive Impact Statement (* CIS”) omitsthisgoal inits
discussion of theremedial goals. CIS, pp. 2 and 24.

12 see Section I infra.

BBThe Tunney Act “will make our courts an independent force rather than arubber stamp in reviewing consent
decrees, and it will assure that the courtroom rather than the backroom becomes the final arbiter in antitrust
enforcement.” The Antitrust Procedures and Penalties Act of 1974: Hearingson S. 782 and S. 1088 Before the



proposed consent order isin the “public interest,” 14 and authorizes the Court to take evidence
and receive arguments to assure itsdlf that the consent order serves the public interest.15 As noted
in the landmark Tunney Act decision of United Statesv. AT& T, adegree of deference to the
DQJin the reviewing the consent order is appropriate — otherwise, parties would have no
incentive to compromise and settle.16 The AT& T court also noted, however, that the standard of
review would vary depending on the circumstances.1’ AT& T rejected the notion that courts must
unquestioningly accept a proffered decree aslong asit somehow, and however inadequately,
dedls with the antitrust and other public policy problems implicated in the lawsuit. To do so
would be to revert to the ‘ rubber stamp, role which was at the crux of the congressiona concerns
when the Tunney Act became law.” 18

The need for deference isimportant in cases where there has been no trid since the “public
interes” must include consderation not only of an gppropriate remedy but adso whether and for
what the defendant may be found lidble a trid.1® More importantly, the court haslittle
knowledge of the determinative facts. But once atrid has established the defendant’ s ligbility,
the need for deference diminishes greetly. Asthe courtin AT& T stated, the concern “that the

Subcomm. on Antitrust and Monopoly of the Senate Comm. on the Judiciary, 93d Cong. 1 (1973). (opening remarks
of Senator Tunney).

1415 U.sC. 16(9).
5 15u.sC. 16(f).

16 see United Statesv. AT& T, 552 F. Supp. 131, 151 (1982) (“If courts acting under the Tunney Act disapproved
proposed consent decrees merely because they did not contain the exact relief which the court would have imposed
after afinding of liability, defendants would have no incentive to consent to judgment and this element of
compromise would be destroyed. The consent decree would thus as a practical matter be eliminated as an antitrust
enforcement tool, despite Congress' directivethat it be preserved. See S.Rep. No. 93-298, supra, at 6; H.R.Rep. No.
93- 1463, supra, at 6.”)

1741t follows that [where no evidence has been taken and no liability has been found] alower standard of review
must be applied in assessing proposed consent decrees than would be appropriate in other circumstances. H.R.Rep.
No. 93-1463, supra, at 12. For these reasons, it has been said by some courts that a proposed decree must be
approved even if it falls short of the remedy the court would impose on its own, aslong asit falls within the range of
acceptability or is“within the reaches of public interest.” United Statesv. AT& T, 552 F. Supp. 131, 151 (1982)

18 United Statesv. AT& T, 552 F. Supp. 131, 151 (1982) , aff’d sub nom. Maryland v. United Sates, 460 U.S. 1001
(1983).

19 At pretrial stage, “[r]emedies which appear |ess than vigorous may well reflect an underlying weakness in the

government's case, and for the district judge to assume that the allegation in the complaint have been formally made
out is quite unwarranted.” United States v. Microsoft Corp., 56 F.3d 1448, 1461 (D.C. Cir. 1995) (“ Microsoft 1").
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courts would generdly not be able to render sound judgments on settlements because they would
not be aware of dl the rdevant facts ... is of relaively little relevance here, for this Court has
aready heard what probably amounts to well over ninety percent of the parties evidence both
quantitatively and quditatively, aswel asdl of their legd argumentq, and the reviewing court]
isthusin afar better position than are the courts in the usua consent decree cases to evauate the
specific details of the settlement.” 20 Once lighility has survived gppdlate scrutiny, asin the case
at bar, the need for deference to the DOJ s understanding of the public interest dmaost completely
vanishes since the only consderation left in determining the public interest is whether the

consent order does in fact remedy the defendant’ s violation of the law.

The DOJ argues for a cursory review, limited to the dlegations contained in the complaint.21
The DOJ s argument, however, relies on cases such as the 1995 Microsoft consent decree case
(“Microsoft 1), 22 where the case settled prior to atrid. Microsoft |, however, was expresdy
concerned with the entry of a consent decree where “there are no findings that the defendant has
actudly engaged inillegd practices” 23 While Microsoft | was correct in stating that it would be
“ingppropriate for the judge to measure the remedies in the [pretria settlement] decree asif they
were fashioned after trid,”24 in the case at bar, there hasin fact been atrid, afinding of liability
and an affirmance of that finding on gpped. The DOJ dso relies on sdected passages from
AT& T while ignoring the passages quoted here. Smply put, the law does not compel the court to
ignore the record developed at trial and affirmed on appeal asthe DOJ asserts.

The Court in this case faces an unprecedented stuation. Although dmost al Tunney Act
proceedings have involved cases where the litigation has not Sarted, in this case the facts and
law have been fully argued. There arefindings of liability by both a Digtrict Court and Court of

20ysv.AT& T,552F. Supp. 131, 152 (D.D.C. 1982).

21.¢IS, pp. 65-68.

22 ynited States v. Microsoft Corp., 56 F.3d 1448 (D.C. Cir. 1995) (“ Microsoft I”).
23|d. at 1460-61.

241d. at 1461.
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Appeds.2° The public has expended large amounts of money and time in establishing the facts
and the specific nature of a substantia violation of the antitrust laws. The only thing remaining
in this historic, massive and protracted case, before the PFJ was signed, was the remedy
proceeding.

We have not located another case in which the settlement occurred this late in a proceeding. In
prior Tunney Act proceedings there were few, if any facts established through the legd process
and the Court’s knowledge of the facts was admittedly limited.26 Here, dl of thetrid court’s
Findings of Fact were affirmed by the Court of Appeds.2’ It dso agreed with Judge Jackson that
Microsoft had violated the antitrust laws28

These unique circumstances require that this Court should carefully follow the ingtructions of
the Court of Appedls asto what congtitutes an appropriate remedy.29 As was held by the Court of
Appeds: the remedy must (8) restore competition to theillegaly monopolized market,0 (b)
deprive the violator of the “fruits’ of itsillegd acts3! and (C) prevent the violator from engaging

in gmilar behavior in the future32

25 United States v. Microsoft Corp., 87 F. Supp. 2d 30 (D.D.C. 2000) (“Conclusions of Law™), United Statesv.
Microsoft Corp., 253 F.3d 34, 117 (D.C. Cir. 2001) (“ Microsoft 111")

26 The closest example wasthe AT& T settlement, USv. A T & T, 552 F. Supp. 131 (D.D.C. 1982), aff’ d sub nom
Maryland v. United States, 460 U.S. 1001 (1983). The Settlement was agreed upon during thetrial, before the Court
had issued its decision.

27 United Statesv. Microsoft Corp., 253 F.3d 34, 117 (D.C. Cir. 2001) .
281d., 60-80.

29 See, Jonathan B. Baker and Andrew |. Gavil, I11-Gotten Gains, Toothless Settlement Lets Microsoft Keep

Rewards of Monopolization, The Legal Times, Nov. 12, 2001, available at.
http://www.antitrustinstitute.org/recent/152.cfm. (* When the settlement follows trial and appeal, judicial concerns
about encroaching on prosecutorial power to decide what charges to bring and congressional concerns about
uninformed courts venturing into the realm of prosecutorial discretion— both of which underlie the narrow role
allotted the District Courtin the usual Tunney Act review -- are mooted. Once the nature and scope of the violations
have been determined, asthey have here, all that isleft isto set the appropriate remedy -- apeculiarly judicial task,
concerning which the executive branch may advise but not encroach”)

30 The Court of Appeals explained: “The Supreme Court has explained that a remedies decree in an antitrust case
must seek to “ unfetter a market from anticompetitive conduct,” United States v. Microsoft Corp., 253 F.3d 34, 103
(D.C. Cir. 2001).

31 Quoting the Supreme Court, the goal isto “terminate theillegal monopoly, deny to the defendant the fruits of its
statutory violation...” Id.

32« [E]nsure that there remain no practices likely to result in monopolization in the future,” United Statesv. United
Shoe Mach. Corp., 391 U.S. 244, 250, 20 L. Ed. 2d 562, 88 S. Ct. 1496 (1968), quoted in United Statesv. Microsoft
Corp., 253 F.3d 34, 103 (D.C. Cir. 2001).
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In a case that has proceeded as far as this one, this Court should use its substantia discretion to
see that the views of the Court of Appeals as to what condtitutes appropriate relief is
implemented. Accordingly, this Court is only under alimited obligation to give deference to the
DOJ asto whether the Court of Appedls requirements have been satisfied. Indeed, at this stage of
the proceedings, the very nature of thistask is more of ajudicid function than a prosecutoria
function. Accordingly, a settlement at this stage will be in the “public interest” only if these three
requirements of aremedy are gtrictly achieved. This Court has an obligation to the Court of

Appedsto ensure that this occurs.

B. Especially Careful Review IsWarranted By the Importance of this Caseto the
Economy

All cases are of great importance to the litigants, but few cases have far reaching economic
conseguences on their own. From this point of view, it is no exaggeration to say that this Court is
reviewing the most important consent order since the break up of AT& T ageneration ago. The

words of the court in AT& T apply with equa force to the case at bar:

Thisis not an ordinary antitrust case. The American Telephone and Telegraph Company,
with its various components and &ffiliates, is the largest corporation in the world by any
reckoning, and the proposed decree, if approved, would have significant consequences

for an unusudly large number of ratepayers, shareholders, bondholders, creditors,

employees, and competitors....[the decree would have] a potentid for substantia private
advantage at the expense of the public interest. In view of these considerations, and of the
potential impact of the proposed decree on a vast and crucial sector of the economy and
on such general public interests as the cost and availability of loca telephone service, the
technological development of a vital part of the national economy, national defense, and
foreign trade, the Court would be derelict in its duty if it adopted a narrow approach to

its public interest review responsibilities.33
Virtudly the same thing could be said with respect to the position of Microsoft within the
persona computer and Internet industry. The personad computer industry and the Internet now

reach into dmost every facet of the economy. Consumers of persona computers, just like

33 United Statesv. A T & T, 552 F. Supp. 131, 151 (D.D.C. 1982) (emphasis added).



consumers of telecommunications services a generation ago, have an enormous stake in ending
the monopoly and enjoying the choices of new technologies and other benefits from a newly
competitive marketplace. With so much at stake, any court would be derdlict in its duty under the
Tunney Act if it did not carefully review the PRI to ensure that its entry isin fact in the public

interest.

C. Especially Careful Review s Warranted Because the PFJ |s Ambiguous, Difficult
to Implement and Enforce, and Will Harm Consumersand Other Third parties

Under the Tunney Act, even when courts review consent orders entered into before atria, they
are charged with providing an especialy close review to those portions of the consent order that:
(a) are ambiguous (i.e., the reviewing judge “should pay specid attention to the decree's
darity” 34 anceit will be very difficult for the Court to administer unclear provisions); (b) relate
to compliance mechanisms (if the judge “ can foresee difficulties in implementation we would
expect the court to insist that these matters be attended to”)35 and (c) affect third parties
detrimentaly (“certainly, if third parties contend that they would be positively injured by the
decree, adidrict judge might well hesitate before assuming that the decree is appropriate.” )36

Every key provison in the PFRJ is ambiguous and therefore unlikely to effectively achieveits
desired result, will be extraordinarily difficult if not impossible effectively to implement, and
will have direct and substantia detrimenta effect on anumber of third parties, including
consumers. These are three additiona reasons why this Court should scrutinize the PFJ
epecidly closdly. Section 11 of this Discusson aso will show that this scrutiny will reved to the
Court that the PRJisnot in the “public interest.” Section |1 of this discussion will demongtrate

why this Court should reject the PRJ because: (a) key terms are so ambiguous or riddled with

34 United States V. Microsoft Corp., 56 F.3d 1448, 1463 (1995).

351d. at 1462.
36q.



loopholes that they will not achieve any of the objectives of the rdief portion of thislitigation;
and (b) difficultiesin implementation, including the ineffective and cumbersome enforcement
mechanism, will smilarly serve to render the PFJ toothless. These two problems will exacerbate
other features of the PRJ, which will cause sgnificant injury to many third parties, including in

particular consumers.

D. Especially Close Review |s Warranted Becausethe PFJ Isa“Mockery of Judicial
Power”

Finaly, under the Tunney Act areviewing court should not “rubber stamp” a proposed
Consent Order that makes a“mockery of judicia power.”37 The PFJ does exactly this.

Although a prompt, certain and effective remedy is often better than a perfect remedy achieved
after extended litigation, virtualy any remedy that this Court would order after litigation would
be better than the PFJ. Section |1 of this discusson will demongtrate that the PRJis neither
prompt, certain, nor effective.

If the Court of Appedls three requirements for an adequate remedy are not satisfied, the
public’sinvestment in this case will be wasted and the public interest will not be served. Worse,
future monopolists will be sent asignd that they will not be made to account for thelr illegd
behavior, and so many might conclude that the entire Microsoft proceeding has been amockery
of judicid power.

37 United Statesv. ABA, 118 F.3d 776, 783 (D.C. Cir. 1997) (“Thedistrict court must examine the decreein light

of the violations charged in the complaint and should withhold approval only if any of the terms appear ambiguous,
if the enforcement mechanism isinadequate, if third parties will be positively injured, or if the decree otherwise
makes “amockery of judicial power™); See also, United Statesv. Central Parking Corp., 2000 U.S. Dist. LEXIS

6226 (D. D.C. 2000) (It appears, upon examination in light of the violations charged in the complaint, that the terms

of the decree are not ambiguous, that the proposed enforcement mechanism is adequate, that third parties will not be
“positively injured,” and that the decree does not make a mockery of judicial power);United States v. Microsoft
Corp., 56 F.3d 1448, 1462 (D.C. Cir. 1995).
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E. The Court Should Not Makeits Tunney Act Determination Until It HasHeard
The Nonsettling States Evidence As To Which Remedy IsIn The Public Interest

Not only isthis case uniquein that the consent order has been submitted after afinding of
ligbility has been made and upheld on gppedl, it isaso unique in that the Court continues to have
aresponghility to fashion aremedy independent of whether it accepts the PRJin its current or in
modified form. Thisis because nine of the Plaintiff states did not accept the terms of the PFJ.
Clearly, these non-seitling Plaintiff statesin the Microsoft case believe that the PRJisan
unsatisfactory remedy for Microsoft' sillegal conduct.38 They believe that only much more
gringent remedies would congtitute an effective remedy. 39 They have asked for, and are entitled
to, ahearing on their proposed remedy, and this remedy hearing is scheduled to start on March
11.40

The peculiar gtuation of this“two track” proceeding requires that the Court hold off its
decision under the Tunney Act until after it has heard the arguments to be presented by the nine
non-settling States. These plaintiffs have a congtitutiond right to completion of thetrid, and this
includes the right to a Hearing before a Court that not only is unbiased, but aso a Court that
appearsto be unbiased. However, if this Court rules under the Tunney Act that the PRJisin the
“public interest” prior to the completion of the non-settling States' hearing, this Court will
appear to be biased. It will appear that, even before this Court has heard the evidence that the
plaintiff states produce during the March 11 hearing, this Court aready had determined the
appropriate remedy in the Microsoft case.

To avoid even the appearance that this Court has preudged the plaintiff-states case, this
Court should receive and carefully review the public comments on the PRJ, and receive and
carefully review the Justice Department’ s responses. But then this Court should hold off making
aTunney Act determination until the plaintiff-states' hearing is completed.

38 These states filed their own proposal with the Court on December 7, 2001.
3.

40 see Scheduling Order filed October 2, 2001.
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Thisisegpecidly truein light of the overadl purpose of the Tunney Act. The Tunney Act
granted authority to the Court to take additiona evidence in order to ascertain whether the
remedy isin the “public interest.” It sets deadlines for the DOJ, the defendant and the public, but
it does not prevent this Court from waiting until the remaining parties have presented their
evidence. Moreover, this deay will not cause any hardship to Microsoft, which has sought to
delay the remedia proceedings in this case on numerous occasions. Since not postponing of the
Court's Tunney Act determination would harm the remaining plaintiffs by depriving them of
thelr right to aremedy determination that appears to be unbiased, and will not adversdly affect
Microsoft, abaancing of the equities (as would be donein a preiminary injunction proceeding)
clearly suggests that the Court should not make a Tunney Act “public interest” determination
until al of the evidence concerning the gppropriate remedy is before this Court.

It isimportant to stress the need for further evidence and argumentation with respect to the
remedy in this complicated case. As commentators under the Tunney Act, we are asked to rely
on the Competitive Impact Statement (“CIS’) filed by the Department of Justice. The CIS
mentions that the Department considered a variety of dternative remedies, but it fails utterly to
andyze them, saying in less than one page, conclusorily and in disregard of its obligation to help
the public comment on the case, thet it has rgjected dl dternatives. Without the detailed
explanation by the Government of why various dternatives (including many that were proposed
by the American Antitrust Ingtitute) were rgjected, it isimpossible for the public commentorsto
play their proper role under the Tunney Act in providing the Court with advice asto the
implications of the PFJ. Because of this shortcoming, it is especidly appropriate for the Court to
hear the evidence in support of dternative remedies that will be promulgated by the non sttling
States before judging what isin the public interest.

Il. Substantive Failings of the Proposed Final Judgment
As noted in the previous section, the Court is not to “rubber stamp” whatever settlement the

DOJ puts forward. The degree of deference given the DOJ depends on the stage of the

12



proceeding. Where, as here, theissues of liability been fully litigated and the remedid gods
clearly established, the Court is obligated to ensure that any consent order fulfills those godls.
Under this standard, the Court should reject the PFJ as a mockery of judicia power. But even
under the more deferential standards used to review pretria consent orders, the Court should
regject the PFJon grounds that it is ambiguous, unenforceable, injures consumers and other third
parties.
A. The PFJ Constitutes a M ockery of Judicial Power

This case presents unique circumstances in that the issues of liability have been fully litigated
and affirmed by the Court of Appedlsin an unanimous en banc decision. Consequently, the
Court must grictly follow the standard for a proper remedy established by the Court of Appedls.
“aremedies decree in an antitrust case must seek to [1] ‘unfetter a market from anticompetitive
conduct,” [2] ‘terminate the illegd monopoly, deny to the defendant the fruits of its statutory
violation, and [3] ensure that there remain no practices likely to result in monopolization in the
future.’” 41 The PRI fails to prohibit the most pernicious anticompetitive conduct identified by the
Court of Appeds and does nothing to inhibit Microsoft’s power to continue to use these tactics to
maintain its operating system (“OS’) monopoly or to expand that monopoly into other markets.
Not only does the PFJ do absolutely nothing to deprive Microsoft of the fruits of its monopoaly,
the Competitive Impact Statement (*CIS’) filed by the DOJ does not even mention this remedia
god mandated by the Court of Appeds. A proposa which completely ignores critical holdings
of the Court of Appedls consitutes a mockery of judicial power.

1. Failureto Prohibit Anticompetitive Integration of Middleware and the
Operating System

The PRI fallsto redtrict, let aone prohibit, the most egregious types of illegd activity
identified by the Court of the Appedls, Microsoft’ sintegration of its products into the Operating
System. Aswith many of the deficiencies in the PFJ, Microsoft’ s continuing and unfettered

41 Microsoft 111, 253 F.3d at 103 (citations omitted).
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ability to integrate products into the operating system transgresses al three remedia goals
established by the Court, for it is not only the most important tool used by Microsoft to maintain
its current monopoly and create new ones, the exclusive power to integrate software into the
operating system is afruit of Microsoft’sillegaly maintained monopoly.

While the DOJ completely ignores the Court of Appeds mandate to deprive Microsoft of the
fruits of illega monopoly, the CIS concedes that appropriate relief should, among other things,
“end the unlawful conduct.”42 The Court of Appeds unanimoudy and squarely held that
Microsoft’ sintegration of the browser middleware and the operating system * condtitute
exclusonary conduct, in violation of § 2" of the Sherman Act.43 More specifically, the Court of
Apped s found that Microsoft violated the law by commingling software code and by failing to
create away to remove the commingled code from the operating system.#4 Not only does the PFJ
fail to end this unlawful conduct by requiring Microsoft either to sop the commingling or to
provide away to remove the commingled code, the PFJ actudly endorses such anticompetitive
integration by giving “Microsoft inits sole discretion” the right to determine the “the software
code that compromises a Windows Operating System Product.”4° It is hard to imagine anything
that could more readily congtitute a mockery of judicid power than to authorize the defendant to
engage in conduct which the court has specificaly found to beillegd. Yet that is precisely what
the PFJ does.

The importance of integration to Microsoft’s ability to maintain and extend its monopoly can
hardly be understated. It is Microsoft’s wegpon of mass destruction against competition.
Network effects assure that middleware distributed with every new PC will dominate the market
and drive out even superior products smply because the middieware is distributed with every
new PC. In markets characterized by network effects, ubiquity beats quality. Microsoft can

42cis p. 24.

43 United States v. Microsoft Corp., 253 F.3d 34, 67 (D.C. Cir. 2001); CIS, pp.3and 7.
441d. at 66-67

45 PRy, sec. VILU.
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achieve this universd digtribution without resort to thrests of retaliation or contractual
redrictions Smply by commingling its middleware code with the operating system software
code. Asthe Court of Appedsfound, Microsoft can and has used this type of integration to snuff
out middleware that threatened the applications barrier to entry which protects Microsoft’s
operating system monaopoly. So important is this wegpon to Microsoft that it sought a rehearing
on this matter, despite the fact that the Court had unanimoudy found that the conduct violated
Section 2 of the Sherman Act. Not surprisingly, the Court of Appedls refused to rehear the
issue46

The Court of Appedsidentified two types of illegd integration, commingling the browser
middleware code with the operating system and excluding the browser middleware code from
the Add/Remove programs utility. Y et the PFJ neither prohibits commingling nor mandates a
method of removing commingled code. Section I11.H of the dlows OEMs and end usersto hide
Microsoft middleware products, but Microsoft can force the OEMsto ingtal Microsoft
middleware products as part of the operating system. OEMs and consumers can remove the icons
for Microsoft middleware products, but neither OEMs nor consumers remove the middleware
product itsdf. It is Ssmply untrue to say that OEMs will have “freedom to make middleware
decisions’47” when Microsoft “in its sole discretion” can force OEM s to distribute and consumers
to accept Microsoft’s middleware product as part of the operating system.48

Similarly, OEMs and end users can change the settings so that, for example, the PC will
launch Red Player ingtead of Microsoft’s Windows Media Player middieware to play certain
types of music, but neither the OEM nor the end user can redly turn off the Windows Media
Payer. Windows Media Player will dill play the music whenever * necessary for vadid technica
reasons to supply the end user with functionality consistent with a Windows Operating System

Product.” 49

46 United Statesv. Microsoft 2001 U.S. App. LEXIS 17137 (D.C. Cir.)

47¢1s pa3.
48 PFJ, sec. VILU.
49 PFJ, sec. I11.H.
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Given the exigtence of network effects, thisinability to turn off, let done remove, Microsoft
middleware will ensure that Microsoft defeet rivas offering cross platform dternatives. Consder
the music example. RealPlayer does not play music streamed in Microsoft’ s proprietary format
and Windows Media Player does not play music streamed in Real Networks proprietary format.
Consequently, whenever consumer wants to hear music streamed in Microsoft’ s format, the PC
will automaticaly play the music usng Windows Media Player even though the consumer or the
OEM has ingdled ReaPlayer. But the Situation is not reciprocd. If the consumer or OEM has
not ingtaled RedPlayer and chosen it as the option to play music, when the consumer attempts
to listen music streamed in RealNetwork’ s format the PC will not automaticaly invoke
ReaPlayer. Instead, the PC will display an error message, probably leading the consumer to
believe that the content provider’ s products are defective. Now consider the position of content
provider. She can stream her music in RealNetwork’ s format, which may provide superior
features, but which can only be listened to on a subset of PCs. Alternatively, she can stream her
music in Microsoft’ s format and have it play on al PCs, even PCs where the OEM or end user
has attempted to disable Windows Media Player. Of course, shewill chooseto streamin
Microsoft’s format and as more and more content providers reach the same obvious conclusion,
demand for Red Player will evaporate regardless of which format provides the better quality
music or lower prices. (Note that price is an issue. Even if Microsoft does not charge a separate
price for Windows Media Player, Microsoft does sdll the server software, encoding toals, etc., to
content providers.)

Redidicdly, ISVs cannot avoid the implications of integration by purchasing indalations
from OEMs. The obstacles to successful implementation of such a srategy are overwheming.
Firgt, network effects dictate that an ISV will have to purchase ingtdlation from every OEM or it
will fall to achieve the universa digtribution necessary to have afighting chance againgt
Microsoft. The price for universa digtribution will not be chesp. Again, consder the plight of
RealNetworks. Since an OEM cannot remove Windows Media Player, Real Networks would
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have to compensate the OEM for the additional testing, support and hardware costs of having
two media playersingtaled on the PC.50 OEMs will demand payment because the universal
distribution needed by Red Networks to survive will aso mean that an OEM camnot achieve a
competitive advantage over itsrivas by ingdling RedPlayer, e.g., IBM cannot differentiate its
PCsfrom Ddl’s by ingdling RedPlayer when Ddll dso inddls RedPlayer, and if RedPlayer is
not ingtaled on both IBM and Dell PCs, ReaN etworks cannot reasonably hope to survive
againg Microsoft in this middieware market. The cost to Real Networks is compounded by the
fact that Microsoft not only does not have to compensate the OEM for the cost of ingtallation,
Microsoft aso gets paid by the OEM for ingtalation of Windows Media Player as part of the
overdl roydty for Windows. Consequently, every PC shipped would represent an expense to
ReaNetworks and income to Microsoft. In short, any 1SV who seeks to challenge Microsoft in a
middleware market will do so at an enormous and probably insurmountable cost disadvantage.
The PRJ contains provisions which further discourage 1SV's from chalenging Microsoft's
integrated middleware and diminish their chances of successif they do. For example, the PFJ
gives Microsoft the right to have Windows automatically request the end user to change back to
Microsoft middleware fourteen days after the PC’s first use®! Assume that Real Networks
convinces an OEM to ingtdl RealPlayer and to configure the PC to use RedlPlayer instead of
Windows Media Player for music. Two weeks after the consumer purchases her new PC, she
may be confronted with a pop up window asking her to switch to Windows Media Player every
time shetriesto listen to music. Microsoft is free to make it impossible to turn off these incessant
requests except by agreeing to turn off RealPlayer and turn on Windows Media Player. Just to
et rid of the annoying message, at least some consumers will agree to switch to Windows Media

Player. In other words, Real Networks cannot really purchase more than fourteen days worth of

30 Microsoft 111, 253 F.3d at 64.
Sl pFJ, sec. 111.H.3
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ingalation on a PC. Microsoft, however, will Windows Media Player permanently indalled as
part of the operating system.

Microsoft dso has an unrestricted right to automatically override the consumer’sor OEM’s
configuration whenever the consumer ingdls “anew verson of aWindows Operating System
Product.”52 There are no restrictions on Microsoft’s power to issue “new versions’ of Windows.
Nor isthere any restriction on Microsoft’ s ability to update a consumer’s PC to these new
versions autometicaly when the consumer connects to the Internet. Microsoft is free to issue
automatic updates to new versons of Windows which do little more than sweep away the
configuration. So even among consumers who refuse Microsoft’ s repeated requests to switch to
Windows Media Player, the RealPlayer ingdlation may last only until Microsoft issuesits next
operating system update.

At best, therefore, dl an ISV can purchase from an OEM will be atemporary presence on
many PCs. Not only will this discourage 1SV's from entering the market with competitive
middleware products, those who do will find that atemporary presence crestes the same
problems as lack of universa digtribution due to network effects. Why should someone stream
audio, write applications, etc., for a non-Microsoft middleware product that is available on a hit
or miss basis when Microsoft middleware is universdly present on a permanent basis?

There are two effective tools to ded with the issue of anticompetitive integration: (1) prohibit
integration by Microsoft or (2) require Microsoft to include competitive middleware with the
operating system. The PFRJ contains neither tool. Given a unanimous en banc decision of the
Court of Appeds holding that Microsoft illegadly commingled middleware code with the
operating system, the failure of the PFJ to provide ether tool congtitutes amockery of judicia

power.

52 PFJ, sec. 111.H.3.
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2. Microsoft Remains Freeto Withhold Vital Information

Without disclosure of the operating system’s APIs and related information, IHV's, IAPs, ICPs,
OEMSs, and perhaps most importantly [SV's cannot develop functiona products that will work on
Windows. Microsoft used sdlective disclosure of thisinformation as areward/retdiation
mechanism in order to obtain compliance from third partiesin its effort to eiminate competition
from cross platform middleware products. Furthermore, by withholding information from ISV's
that is avalable to Microsoft’s own developers or by disclosing the information to ISVs later
than the information is made available to Microsoft’ s own developers, Microsoft can retard an
ISV’ s ability to develop competitive products, including middlieware.

In acompetitive market for operating systems, Microsoft would fully disclose dl APIs and
related information in order to attract support from third parties and to make sure that their
products worked as well as they possibly could with the Windows operating system. But
Microsoft does not operate in a competitive marketplace, and Microsoft has an incentive to
engage in selective, incomplete and delayed disclosuresin order to prevent the development of
cross platform middleware products.

Rather than smply compel Microsoft to make the complete and timely disclosures that would
ordinarily be required by a competitive marketplace, the PFJ putsinto place aregime which
seems designed to preserve Microsoft' s unbridled ability to exploit its monopoly power through
selective disclosure. For example, the PFJ does not require disclosure of dl APIs but only the
subset of “the APIs and related documentation that are used by Microsoft Middleware to
interoperate with a Windows Operating System Product.”53 There are anumber of problems
with this restricted set of mandatory disclosures. Firgt, ISVs may want to use APIsin Windows
that Microsoft does not happen to use for its own middieware. While acertain API or set of APIs
may be the best way for Microsoft to implement its middieware on Windows, a different set of

APIsmay prove better for a competitor’s middieware. Under the terms of the PFJ, however,

33 PFJ, sec. I11.D.
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Microsoft only hasto disclose the APIs used by its own middleware. In other words, and
contrary to the CIS, competitiors do not have access to the same APIs as Microsoft’ s own
middleware developers. Rather, they have access only to those APIs used by Microsoft’'s
middleware developers.

Second, Microsoft has complete discretion over which APIsfal into this subset of mandatory
disclosures. Under the PFJ, an APl islimited to the interfaces “that Microsoft Middleware
running on aWindows Operating System Product usesto cdl upon that Windows Operating
System Product in order to obtain any services from that Windows Operating System Product.” %4
The PFRJ aso gives Microsoft complete control over what congtitutes the “Windows Operating
System Product.”>> The repeated references to “Windows Operating System Product” in the
definition of APIs make clear that Microsoft can refuse to disclose APIssSmply by exercising its
unfettered discretion under the PFJ to remove those APIs from the “Windows Operating System
Product.”

Third, the APIs used by important Micorosoft Middleware Products such as Windows Media
Player may not be subject to mandatory disclosure. The PRJ does not require disclosure of the
APIsused by “Microsoft Middleware Products.” Instead, the PFJ requires disclosure of the APIs
used by “Microsoft Middleware.” % The definition of “Microsoft Middleware Products’
expresdy includes not only Windows Media Player, but dso other important middleware such as
Microsoft Internet Explorer.5” However, these products are not expressly included in the
definition of “Microsoft Middleware.” 58 Not al software which provides “the same or
substantialy similar functiondity as a Microsoft Middleware Product”® fdlswithin the
definition of “Microsoft Middleware.” It must dso be “distribute[d] separately separately from a

APFJ sec. VIA.
35 PFJ, sec. VILU.

56 pFJ, sec. 111.D and VI.A
S7PFJ, sec. V.K

S8 pFJ sec. VILJ

99 pFJ, sec. VI.J3.
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Windows Operating System Product to update that Windows Operating System Product.” 0 [f,
for example, Microsoft ceases to distribute Internet Explorer and Windows Media Player
separately from Windows or if Microsoft no longer treets these separate distributions of Internet
Explorer and Windows Media Player as Windows updates, then Internet Explorer no longer
condgtitutes “Microsoft Middleware’ and Microsoft no longer has an obligation to disclose the
APIs used by Internet Explorer.6l

Whether a product fals within the definition of “Microsoft Middleware,” and hence whether
the APIs it uses must be disclosed, also depends on whether the product is trademarked.52 Under
PFJ section VI.T, aproduct is“ Trademarked” if Microsoft claims a trademark in the product,
separate from its trademark claims for “Microsoft®” and “Windows®,” by, for example,
marking the name with the ® character. But a product is not Trademarked if itsnameis
“comprised of the Microsoft ® or Windows® trademarks together with descriptive or generic
terms.” In other words, Microsoft Internet Explorer® and Windows Media Player® would be
Trademarked and the APIs used by those products would be subject to disclosure. But
Microsoft® Internet Explorer and Windows® Media Player would not be Trademarked and the
APIs used by those products would not be subject to any mandatory disclosure. Under PFJ
Section VI.T, Microsoft “disclams any trademark rights in such descriptive or generic terms.”
Consequently, if the Court enters the PFJ, Microsoft Internet Explorer® and Windows Media
Player® will automatically become Microsoft® Internet Explorer and Windows® Media Player
and the APIs used by those products will fal outside the scope the PRI s mandatory disclosure
provisons.

Fourth, the number of APIs subject to mandatory disclosure is further reduced by PFJ section

111.J.1(a) which alows Microsoft to refuse disclosure of APIs*which would compromise the

60 pFyJ, sec. VILJL

61 Note that Microsoft’ s current distribution of these products for the Macintosh platform will not constitute the
required separate distribution because the Macintosh versions cannot be updates to Windows.

62 pFJ, sec. VILJ2.

21


https://Explorer.61

security of a particular ingdlation or group of inddlations of anti-piracy, anti-virus, software
licensing, digitd rights management, encryption or authentication systems.” The importance of

the APIsfor these functions can be seen from the fact that anyone who wishesto play music
digtributed by the PressPlay joint venture created by two of the five mgor record labelswill need
access to the digital rights management APIs. The CIS assertsthat “the APIs ... for the Secure
Audio Path digita rights management sarvice ... must be disclosed.”83  Unfortunately, the CIS s
wrong. Section 111.J.1(a) of the PFJ gtates. “No provison of the Find Judgment shall ... [r]equire
Microsoft to ... disclose ... portions of APIs ... which woud compromise the security of a
particular ingtalation or group of inddlations of ... digita rights management.” The CIS gppears
to assume that “ingtalation” refersto an “end-user indalation,”® when, in fact, the the term
“end-user inddlation limitation” is not Stated anywhere in Section I11.J.1.a. Ingalation could
just as easily mean Microsoft particular ingalation of this technology in Windows generdly asit
could an consumer’ s particular ingtdlation on his own PC. Indeed, the former interpretation is
more probable, at least with respect to APIs, since it is hard to conceive of a Windows AP
ingaled only on the PC of one particular consumer.

Fifth, not only are ISVslimited to an articificidly and anticompetitively limited subset of the
APIs, ISVsdo not get access to those APIs until the “last major betatest release” of the
Microsoft Middleware. In other words, 1SV's can never hope to catch up with Microsoft’ s own
devel opers. While Microsoft’ s devel opers presumably have access to new APIs as soon asthey
are created, 1SV's do not get accessto new APIs until Microsoft releases a beta version of the
revised operating system to 150,000 or more beta testers.6° It is not clear that Microsoft has ever
had 150,000 beta testersin any of its beta testing programs.

63Cis, p. 35.
64 Page 51 of the CIS statesthat Section 111.J.1.ais*“limited to specific end-user implementations of security items.”
65 PFy, sec.l11.D and. VILR.



Sixth, the PFJ delays the initia disclosure of the APIs for ayear.56 Thereis no need for this
delay. Microsoft aready discloses the APIsit wants to disclose through the Microsoft Devel oper
Network mechanism utilized by the PRJ. The CIS restates the one year delay, but provides no
judtification for it. Consequently, it isamockery of judicia power to dlow Microsoft to continue
this anticompetitive conduct for another year.

Finaly, PFJ section J.2 empowers Microsoft to exclude Open Source developers from access
to many, if not dl, APIs. The most important source of competition for Microsoft may well come
not from commercia 1SV's but the Open Source movement, i.e., the creators of Linux, Apache,
etc. While the Open Source movement has significant potentid for creating competition, the
Open Source movement does not condtitute afor profit business or even atraditiona nonprofit
business. Section 111.J.2(b), however, gives Microsoft the right to condition accessto many APIs
on proof of “areasonable business need for the API” and section 111.J.2(c) alows Microsoft to
limit access to those who meet “reasonable, objective standards established by Microsoft for
cartifying the authenticity and viahility of itsbusiness.” Participants in the Open Source
movement will have difficulty establishing thet they are abusiness with business needs under
many tests, but it will certainly be impossible to meet the standards established by Microsoft
given that Microsoft has aready attacked the Open Source modd as “unhedthy” and doomed to
failureS’ Indeed, Microsoft has even branded all Open Source software as “avirus.” 68

The CISis smply wrong when it states that “ Subsection 111.J.2, by it explict terms, gpplies
only to licenses for asmal subset of the APls and Communications Protocols that Microsoft will

haveto disclose.”®9 In redlity, Section 111.J.2, “by its explicit terms,” covers APIs and other

66 More specifically, the PFJ section 111.D states that the mandatory disclosures will begin “[s]tarting athe earlier of
the release of Service Pack 1 for Windows XP or 12 months after submission of the [Proposed] Final Judgment for
to the Court.”

67 See, Prepared Text of Remarks by Craig M undie, Microsoft Senior Vice President The Commercial Software
Model The New Y ork University Stern School of Business May 3, 2001
<http://www.microsoft.com/presspass/exec/craig/05-03sharedsource.asp>

68 See, e.g., Stephen Shankland, “ Microsoft license spurns open source” CNet News.com, June 22, 2001
<http://news.com.com/2100-1001-268889.html A egacy=cnet>

69¢is, p. 53.
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information “related to anti-piracy systems, anti-virus technologies, license enforcement
mechanisms, authenti cation/authorization security, [and] third party intellectua property
protection mechanisms” Virtudly al APIsfdl into this category, depending on how one defines
“related to” and Microsoft will have no incentive to define the phrase narrowly. But even under a
narrow interpretation of section I11.J.2, participants in the Open Source movement may ill be
excluded from disclosures of APIs and other critical information on grounds that they are not
|SV's because they do not constitute an entity. Sec. V1.1.

The Didrict Court found, and the Court of Apped s affirmed, that Microsoft illegaly
maintained its monopoly by engaging in selective and delayed disclosures of APIs. The PRJ
dlows this practice to continue virtualy unabated. Consequently, the PFJisamockery of
judicid power.

3. Failureto Prohibit Anticompetitive Corruption of Cross-Platform/Open
Standards

Microsoft’ s assault on middleware threats to its Operating System monopoly has not been
limited to integration. Java represented a perhaps even greater threat to Microsoft's Operating
System than Netscape' s web browser, and unlike the Netscape web browser, Java continues to be
aviable product. Created by Sun, Javais at its essence atechnology that alows programmersto
write gpplications that will run on any operating syslem with a Java Virtud Machineingalled.
Microsoft licensed Java from Sun and began to market programming toolsfor ISVsto usein
writing Java applications. Microsoft also created its own version of the Java middleware for
Windows. Microsoft, however, secretly dtered itsimplementation of Java so that gpplications
written using Microsoft’ s programming tools would not run correctly under any operating system
other than Windows. The Court of Appeals condemned Microsoft's use of these tactics as part of
an “embrace and extend” strategy—M icrosoft embraced an open/cross-platform and then
extended it with Windows-only proprietary technology—as aviolation section 2 of the Sherman
Act. Use of the “embrace and extend” strategy, whether done openly or in secret, effectively
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renders any cross-platform technology useless as a means of breaking down the applications
barrier to entry. 70

While the PFJ does purport to contain language which restricts—but does not diminate—
Microsoft’s use of exclusve dedling agreements and thresats of retaiation for usng competing
middleware products, including, presumably, Sun’s Java Virtua Machine, nothing in the PFJ
restricts Microsoft’ s ability to subvert an open standard by engaging in a surreptitious embrace
and extend Strategy. If, asthe CIS asserts, “[c]ompetition was in this case principaly because
Microsoft'sillegd conduct maintained the gpplications barrier to entry into the persond
computer operating system market by thwarting the success of middleware that would have
assisted competing operating systemsin gaining access to gpplications and other needed
complement,” then Microsoft must be prohibited from polluting the open standards on which
cross-platform middieware relies. The failure of the PFJto do so congtitutes a mockery of
judicid power.

4. Microsoft Remains Freeto Retaliate Against Those Who Favor
Competitive Products

Section 111.A of the PRI initidly purports to prohibit retdiation against OEMswho digtribute
competitive middleware products. Y et section I11.A then renders this prohibition meaningless by
giving Microsoft the right to provide “Congderation” “commensurate with the absolute level or
amount of that OEM’s development, distribution, promotion, or licensing of that Microsoft
product or service.” Condderation includes both “ monetary payment” and “the provision of
preferentid licensing terms” 71 So Microsoft may reward OEMs who distribute, promote or
license Microsoft products to the exclusion of competitive middieware products. Of course, those
OEMswho favor competitive middleware products will not receive “Consideration” from
Microsoft. It does not matter that this use of Congderation is limited to “absolute” versus

“relative’ levels of digtribution. The additiona support cogts of ingtaling two products which

70 Microsoft 111, 253 F.3d at 74-78.
71 pFJ sec. VILC.
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provide the same functiondity will deter most OEMs from ingtaling competitive product when
they are dready ingtaling the Microsoft product. By any reasonable standard, therefore,
Microsoft’ s ability to give consderation to OEMs for the digtributing, promoting and licensing

of Microsoft's products amounts to an unrestricted right to retaliate against OEMs who distribute,
promote or license non-Microsoft products.

Similarly, Section 111.G.1 purports to prohibit Microsoft from offering “ Consderation” to
OEMsaswdl as|APs, ICPs, ISVs, and IHVsin exchange for their distribution of Microsoft
Platform software in afixed percentage, but the section goes on to state Microsoft may enter
such agreements whenever “Microsoft in good faith obtains a representation that is commercidly
practicable for the entity to provide equa or greater distribution, promotion, use or support for
software that competes with Microsoft Platform Software.” Note that the OEMs and others are
not required to distribute any competitive product, only to represent that they could distribute
competitive products. The CIS points out that Microsoft could grant an ISV preferentia
marketing, technical and other support “on the condition that the ISV ship the Windows Media
Player aong with 70% of the ISV’ s products’ so long as“the ISV affirmatively statesthat it is
commercidly practicable for it aso to ship competing media players with at least the same (or
greater) number of shipments.” 72 Commercid practicability is not defined in the PFJ, and it is
difficult to imagine that an ISV (or OEM, 1AP, etc.) would refuse to make such a representation
in exchange for preferentia treatment from Microsoft. At the sametime, it is difficult to believe
that an ISV would distribute two products that perform the same function. As with OEMs, the
additional distribution costs may be smadl, but the additiona support costs to help consumers sort
out which product to use are likely to be prohibitive.

Section 111.F.2 aso purports to prohibit Microsoft from giving an ISV Consderation in
exchange for the ISV’ s agreement to refrain from “developing, using, distributing, or promoting

any software” that competes a Microsoft or runs on a competing platform. Y et the very same

72.C1S, pp. 42-43.
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section gives Microsoft the right to enter into these exclusive agreements as part of a“bonafide
contractua obligation of the ISV to use, distribute or promote any Microsoft software.” All ISVs
who write software for Windows must use Windows, even if only to test whether products will
run under Windows. Consequently, Microsoft isrelatively free to offer Congderation, including
preferential developer support, to any 1SV as part of the ISV’ s other contractua obligations with
Microsoft. Section I11.F.2 does, to be sure, require that the restrictions be connected to “bonafide
contractud obligations’ and limits the permissible restrictions to those that are * of reasonable
scope and duration.” But these are al undefined terms, so challenges to conduct under this
section as unreasonable in scope or duration may require years of litigation. Since the Technica
Committee (“TC”) cannot issue binding decisions, nor can its members testify, nor can its work
product be used in any enforcement proceeding, the TC will add alayer of delay rather than

expedite resolution of these disputes.

B. Consumersand Other Third PartiesWill Be Injured

Independently of whether the PFJ consitutes a mockery of judicia power, the Court can and
should refuse to a consent order which poses ahigh risk of injury to consumers or other third
parties. The PFJ contains provisons which will affirmatively make mattersworsein a least four
important ways. Firgt, the PFJ contains language which Microsoft may be able use to require
competitorsto license their intellectua property to Microsoft. Thiswould take away the rights of
third parties to negotiate with Microsoft over whether and on what terms Microsoft may use their
property. Second, the Court of Appeas modified the standard for tying from “illegd per s2” to
“rule of reason,” but the PFJ purports to immunize Microsoft from tying daims atogether. This
poses an unacceptable risk that the third party victims of Microsoft’ s tying may lose some or dl
their rights to chalenge this conduct. Third, whereas Microsoft now makes it possible to remove
certain middleware such as Windows Messenger from middleware, the PFIwill limit Origind
Equipment Manufacturers (*OEMS’) and consumers to deleting icons. Findly, the PFJ enables
Microsoft to retdiate with lega immunity againg OEMs and othersin avariety of ways.

27



1. The PFJ Requires Cross-Licensng of Third Party Intellectual Property to
Microsoft.

Currently, ISVs and other third parties are at |east theoreticdly free to license their intdllectua
property to Microsoft or not asthey see fit. The extent to which third parties actudly have the
power to exercise this legd right may remain in doubt due to Microsoft's monopoly power, but
the PFJ, with no condderation for the possible anticompetitive effects of crosslicensing with a
monopolist in networked markets, gppears to sweep away the intellectua property rights of third
parties who dedl with Microsoft.

The loss of the legd right to refuse to cross license intellectua property with Microsoft is

found in section 111.1.5 which provides:

an ISV, IHV, IAP, ICP, or OEM may be required to grant to Microsoft on
reasonable and nondiscriminatory terms a license to any intellectua property
rightsit may have relating to the exercise of their options or aternatives provided
by this [Proposed] Final Judgment; the scope of such license shall be no broader
than necessary to insure that Microsoft can provide such options or aternatives.

The scope of this provision and its potentia impact on third partiesis astonishing. Assume, for
example, that an OEM wishes to enable dual booting, i.e., to alow the end user to choose
between using Linux (or some other OS) and Windows when she turns on her PC. Can Microsoft
ingg that it receive alicense from the OEM for the software that makes the choice possible? The
answer would seem to be yes. After dl, the OEM would be attempting to take advantage of
“options or dternatives provided” by the PFJ and Section I11.1.5 does say that Microsoft may
require the OEM to grant Microsoft “alicense to any intelectud property rightsit may have
relating to the exercise of [itg] options or dternatives.” Expanding Microsoft’s ability to ingst on
cross-licenang will likdy have two types of negative effects. In some cases, it will raise the price
of dealing with Microsoft too high for the other company, in which case the company will be
disadvantaged in the marketplace. In other cases, the cross-licensang will occur and Microsoft

may gain important intellectua property that will give it a competitive advantage over its
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competitors. In ether instance, the incentives for other companies to produce new intellectua

property will be reduced and consumers will suffer.

2. The PFJ May Immunize Microsoft From Tying Claims.

One of the more remarkable phenomena in this case has been Microsoft’ s success at escaping
ligbility for tying under Section 1 of the Sherman Act. When the lawsuit began, Microsoft, like
everyone else, was subject to the rulethat tying isillegd per se. The Court of Appedsignored at
least ahalf century of Supreme Court precedent and held that the rule of reason analysis should
apply to Section 1 claims of tying against Microsoft.”3  (Note that the Court of Appealsaready
found that this conduct violated the rule of reason standard under Section 2 of the Sherman Act.)
Section V1.U of the PRJ, however, dispenses with even the rule of reason analysis and tries to
immunize Microsoft from tying daims atogether when it states that the “ software code that
comprises a Windows Operating System Product shall be determined by Microsoft inits sole
discretion.” Even the failed 1995 Consent Decree required Microsoft to offer a least aplausible
procompetitive reason for its tying of software to the Operating System. 74 It is difficult even to
conceive of agregter victory for aconvicted abusive monopolist who is dready in the process of
tying new products to its core operating system monopoly. This provison of the PRI done
makes amockery of the entire case, but it dso could mean that the victims of tying, whether it be
consumers forced to purchase products they do not want or 1SV's whose products are excluded
from the OEM channdl of digtribution, may aso be left without remedy. Clearly, the PRJ gives
consumers and other third parties no legdly enforceable rights.” The PFJ also presents an
unacceptably high risk of depriving them of their exigting rights. Such a consent order isnot in

the public interest.

73 Microsoft I11, 253 F.3d at 89-95.

74 See United States v. Microsoft Corp., 147 F.3d 935 (D.C. Cir. 1998).
SPEJ, sec. VIII.
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3. The PFJ Ddays Changesin Microsoft’s Conduct which Should Already Be
in Place.

Section 111.H dlows OEMs and consumers to hide certain Microsoft middleware by deleting
the icons for the Microsoft products and replacing them with icons for competitive products
beginning “at the earlier of the release of Service Pack 1 for Windows XP or 12 months after
submission of this [Proposed] Find Judgment to the Court.” In the rgpidly changing middleware
markets affected by this provison, ayear may provide Microsoft more than enough time to
eliminate viable competitors by excluding them from access to consumers, and thereisno
judtification for giving Microsoft ayear to implement this provison. On July 11, 2001, Microsoft
issued a press release stating these changes would be incorporated into Windows XP when it
shipped in October 2001. 76 . If Microsoft could implement this flexibility in October 2001, why
must competition take a battering for another full 12 months? The delay can only serveto
entrench Microsoft’ s efforts to eiminate competition in the middleware markets covered by
Section 111.H of the PFJ.

4. The PFJ Enables Microsoft to Retaliate Against OEM s and Others.
Asnoted in our comments on justice and ambiguity, Microsoft may in fact remain free to
retdiate against OEMSs, Independent Software Vendors (“ISVS’) and others who do not favor
Microsoft middleware products. While the other comments focus on Microsoft’ s ahility to take
advantage of |oopholes and vague and ambiguous provisions within the PFJ, perhapsit isas
important to note that the PFJ covers only asmall number of Microsoft products. Programming
tools and Application Programming Interfaces (“ APIS’) not used by Microsoft are criticaly
important to 1SVs and others. Smilarly, Microsoft Office’s commanding market share makes it
an indispensible product to OEMs. The Court of Appeds noted the willingness of Microsoft to
use these productsin itsillegd efforts to maintain the Windows monopoly, yet the PFJ leaves

Microsoft free to retdiate againgt 1SVs, OEMs and others by discriminating on price and other

76 See Microsoft Press Release, <http://www.microsoft.com/presspass/press/2001/Jul01/07—
110EMFlexibilityPR.asp>



terms of access to these products. Without realistic protections againgt retdiation, the record of
this case indicates strongly that many remedia portions of the PFJwill be ineffective. C. The
Proposed Final Judgment Is Ambiguous

“A didtrict judge pondering a proposed consent decree understandably would and should pay
specid attention to the decree's dlarity.” " The PRI fails to set forth specific and precise remedies
for the antitrust concernsidentified by the Court of Appeds. There are no clear prohibitions on
Microsoft’s conduct in the Proposed Final Judgment. Many of the putetive restrictions on
Microsoft are vague and dl are riddled with exceptions and qudifications. As the experience
over the 1995 Consent Decree shows, Microsoft and the government may have enormous
differences of opinion as to the meaning of the terms. Thislack of darity will dmost certainly
compound the delay aready present in the Proposed Final Judgment since the inevitable
differences of opinion cannot be resolved without extended litigation to determine the “intent” of

the parties according to the rules of contract law.

1. Unclear Whether Microsoft Can Retaliate Against OEM s Who Favor
Competitive Products

A critica issuein Microsoft’ sillegd maintenance of its monopoly has been its ability to
retdiate againg those who stand initsway, especialy OEMs. OEMSs provide an extraordinarily
important distribution channd for software, including any cross-platform middieware that could
serve to break down the applications barrier to entry. Unlike Microsoft, OEMs face intense
competition and operate on razor thin profit margins. Consequently, they are especidly
vulnerable to retdiation from Microsoft. Seemingly small differencesin the price charged for
Windows can account for the success of one OEM and the demise of another. Nor isretaiation
limited to price differences for Windows. If Microsoft can retaiate through the prices it charges
for other products, such as Microsoft Office, and through the level of support that Microsoft
gives an OEM. Since OEMs currently have no vigble dternative to Windows, they smply cannot

afford incur Microsoft’ s disfavor.

T United States v. Microsoft, 56 F.3d 1448, 1461(D.C. Cir. 1995).
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Section I11.A.1 appears to prohibit Microsoft retaiating against OEMswho favor riva
products:

Microsoft shdl not retdiate against an OEM by dtering Microsoft’s commercid relations
with that OEM, or by withholding newly introduced forms of non-monetary
Congderation ... from that OEM, because it is known to Microsoft that the OEM isor is
contemplating ... developing, distributing, promoting, using, selling, or licensang any
software that competes with Microsoft Platform Software ...

Now assume that an OEM wants to develop, distribute and promote a new type of software
that will compete with JAVA asatool for cregting gpplications that will run on multiple
Operating Systems. As such, this technology threatens to erode the Applications Barrier to Entry
that protects Microsoft's monopoly. Can Microsoft retaiate against the OEM for doing this? No
one can tell from the language of the PFJ. Fird, thereisthe question of whether this new
technology competes with a*“Microsoft Platform Product.” Microsoft Middleware products are
included within the PFJ s definition of a“Microsoft Platform Product.”® It istill undeer,
however, whether this new OEM middleware would compete with “Microsoft Platform
Software.” The PRJ narrowly defines “Microsoft Middleware Products.” *® Microsoft's “ Java
Virtud Maching” isinduded in the definition of Microsoft Middleware Products™® but the
OEM isnot offering a different “ Java Virtud Machine,” The OEM is offering an dternative to
using Java. True, this technology threatens Microsoft's monopoly in the same way as Java does,
but it remains unclear whether this new technology competes with any Microsoft Middleware
Products. Therefore, it remains unclear whether the new technology competes with Microsoft
Platform Software. Therefore, it remains unclear whether Microsoft may retdiate againgt the
OEM for offering this technology.

Consider another example where an OEM seeks to distribute the Netscape web browser, and
the OEM promotesits use of Netscape in advertising, etc. Presumably this presents a clearer case
snce the definition of Microsoft Middleware Products expressy includes the Internet Explorer

8 PR, sec. VI.L(ii).
" PFJ sec. VIK
80 pry Sec. VIK 1
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web browser and, therefore, it would seem almost certain that the Netscape web browser
competes with Microsoft Platform Software. May Microsoft retdiate againgt the OEM for
distributing the Netscape web browser? Again, the answer is unclear. As previoudy noted,
section I11.A.1 does state that Microsoft cannot condition any Consideration that it gives an OEM
based on whether the OEM digtributes or promotes software that competes with Microsoft
Patform Software. But Section 111.A dso states that “[n]othing in this provison shal prohibit
Microsoft from providing Consideration to any OEM with respect to any Microsoft product or
service where that Consderation is commensurate with the absolute level or amount of that
OEM'’s development, distribution, promotion, or licensing of that Microsoft product or service.”
In other words, Microsoft cannot withhold Consideration for promoting Netscape, but Microsoft
can withhold Consideration for failing to promote Internet Explorer. OEMs have limited
resources to devote to the distribution and promotion of software, and if an OEM devotes its
marketing budget to Netscape, the OEM cannot a so spend those funds distributing and
promoting Internet Explorer. Consequently, the OEM’ s distribution and promotion of Netscape
may mean that the OEM has not given the required leve of distribution or promotion to Internet
Explorer, thereby entitling Microsoft to withhold the Cong deration that Microsoft givesto
competing OEMs who do not distribute and promote Netscape. This contradiction recreates the
same type of ambiguity found the 1995 Consent Decree which prohibited Microsoft from tying
products to Windows, but expressy allowed Microsoft to integrate products into Windows.

2. Unclear Whether Non-Micr osoft Middlewar e and Non-M icr osoft
MiddleWare Products as Defined by the PFJ Could Ever Exist

Some of the most important provisions of the PFJ concern the rights of OEMs, consumers, and
others to use Non-Microsoft Middleware and Non-Microsoft Middleware Products. Section
[11.H, for example, alows an OEM or end user to hide Microsoft Middleware Products and
ingal Nor+Microsoft Middleware Products as the default mechanism to perform the same

functiors. Thus, it would seem that an OEM could remove the icon for Internet Explorer and



replace it with an icon for Netscape' s web browser, but in redity this will depend on whether
Netscape' s web browser constitutes a Non-Microsoft Middleware Product.

To condtitute a Non-Microsoft Middleware Product, Netscape s web browser must, among
other things, expose “arange of functiondlity to 1SVs through published APIs”8! Generaly
gpeaking, APIs are the specid codes that an application uses to communicate with Middleware
or the Operating System. Indeed, Middleware congtitutes a competitive threat to Microsoft's
Operating System monopoly because Middleware containsits own set of APISs so that an
gpplication does not have to communicate directly with the Operating System. Aslong asthe PC
contains the appropriate Middleware, the application will run regardiess of whether the PC uses
Windows or some other Operating System. Thisis not to say that the Operating System APIs are
irrdlevant. The Middleware till uses the Operating System’s APIs, but the gpplications use the
Middleware APIs. Netscape s web browser does expose APIs asthat term is commonly used.

The PFJ, however, contains amuch narrower definition of APIs than that commonly used.
Under PRJ section VILA, only “theinterfaces ... that Microsoft Middleware running on a
Windows Operating System Product uses to cal upon that Windows Operating System Product
in order to obtain any services from that Windows Operating System Product” congtitute APIs.
In other words, APIsthat exist outside the Windows Operating System do not appesar to
conditute APIs a dl. These APIs are, of course, Microsoft’ sintellectual property.

So, for an OEM to have the right to install Netscape as the default web browser the question is
not whether Netscape exposes Netscape APIs, but whether Netscape exposes Windows APIs.
This makes no sense since it could easily mean that there is no such thing as Non-Microsoft
Middleware Product, thereby rendering a significant portion of the PFJ meaningless. Buit this
interpretation is more than plausible given the express language of the PFJ. Ultimately, the Court
may reject this interpretation and refuse to use the PRJ s definition of APIsfor purposes of
determining what congtitutes a Non-Microsoft Middleware Product. Then again, the Court might

not. Either way, the PRJ is ambiguous on this fundamenta point.

81 pFJ sec. VIN.



3. Unclear Whether Microsoft May Retaliate Against | SVs Who Favor
Competitive Products

Jugt as Section 111.A. L initialy appeared to limit Microsoft's ability to retdiate against OEMS,
30 too Section 111.F.1 providesthat “Microsoft shal not retdiate againgt any ISV ... because of
that 1ISV’s ... developing, using distributing, promoting or supporting any software that competes
with Microsoft Platform Software or any software that runs on any software that competes with
Microsoft Platform Software” and Section 111.F.2 states that “Microsoft shall not enter into any
agreement relating to a Windows Operating System Product that conditions the grant of any
Consderation on an |SVsrefraining from developing, using, didtributing, or promoting any
software that competes with Microsoft Platform Software or any software that runs on any
software that competes with Microsoft Platform Software.” As with the prohibition against OEM
retaiation, whatever clarity these provisions might otherwise have vanishes upon careful
examingtion.

Assume that an ISV plansto develop a game that will make use of some RedPlayer’s
multimedia functiondities. Does the PRJ alow Microsoft to punish the ISV for not using
ReaPlayer instead of Windows Media Player? Could Microsoft, for example, refuse to provide
the ISV with technical support in retaiation? The answer is far from clear. ReadPlayer competes
with Windows Media Player, which isincluded in the definition of Microsoft Middleware
Products and, therefore, within the definition of Microsoft Platform Product which would seem
to invoke Section I11.F s ban on retdiation. But Section I11.F.2 contains an exception to the

generd rule againgt withholding Consderation in retdiation for the use of competing software:

Microsoft may enter into agreements that place limitationson an ISV’ s
development, use, ditribution or promotion or any such software if those
limitations are reasonably necessary to and of reasonable scope and duration in
relaion to abonafide contractud obligation of the ISV to use, didtribute or
promote any Microsoft software ...



The PFJ does not define or give any guidance as to how to define what is “reasonably
necessary,” “reasonable scope and duration,” or “abona fide contractua obligation.”

If Microsoft wants to retdiate, Microsoft would smply argue thet it offered Consideration only
as part of acontract to promote Windows Media Player and thet the ISV who uses Red Player
either did not enter into such a contract or breached the contract by using Rea Player. Such an
interpretation of the exception would render the main prohibition meaningless and the Court
might interpret the exception more narrowly, but then again the Court might accept the broad
interpretation of the exception. Either way, the provisons that relating to retdiation againgt ISVs

who favor non-Microsoft products are ambiguous.

4. Unclear Whether Microsoft Must Make Any Disdosuresto Third Parties.

The PFJ contains language which standing on its own might require Microsoft to make certain
disclosures of APls, Communications Protocols, and related documentation that enable ISVsand
others to write software capable of running on Windows. These comments have aready pointed
out that the loopholes contained in the API provisons dlow Microsoft dmost complete
discretion to continue to withhold APIs. The ambiguities surrounding the mandatory disclosure
provisons for Communications Protocols alow Microsoft to withhold critica information.PRJ
section |11.E States that “ Microsoft shall make available for use by third parties.... any
Communications Protocol thet is ... (1) implemented in a Windows Operating System Product ...
and (ii) used to interoperate natively ... with a Microsoft server operating system product.”

There are three criticd termsin determining what Microsoft must disclose: “Communications
Protocol,” “Windows Operating System Product,” and “Microsoft operating system product.”

The PRJ defines “ Communications Protocol” as:

[T]he et of rules for information exchange to accomplish predefined tasks
between a Windows Operating System Product and a server operating system
connected via a network, including, but not limited to, alocal area network, a
wide area network or the Internet. These rules govern the format, semantics,
timing, sequencing, and error control of messages exchanged over a network.8?

82 pFJ sec. VIB



The incorporation of “Windows Operating System Product” and “server operating system” into
the definition of “Communications Protocol” makes the definition of these terms especidly
important in understanding what Microsoft must disclose. The PFJ definition of “Windows
Operating System Product” expresdy dlows Microsoft to include whatever it wants and by
implication to exclude whatever it does not want from the “Windows Operating System
Product.” &

The definition of “Windows Operating System Product” and its incorporation into the
definition of “Communications Protocd” makes Microsoft’s obligation to disclose
“Communications Protocol” amoving target. But the third critica term, “ server operating system
product,” is not defined at all. Nor does the PFJ define server operating system. The CIS, perhaps
in belated recognition of this issue, purports to define the term,34 but there is no reason to believe
that Microsoft agrees with the CIS definition. Thus, exactly what Microsoft must disclose as
under the Communications Protocol provision remains ambigous.

Microsoft’ s obligations to disclose Communications Protocols are aso subject to the same
exceptionsin PRJ section 111.J that apply to the API disclosure provisions. Just as PFJ section
111.J.1 threatens to remove a broad set of APIs from disclosure, so too it may exempt many if not
most of the Communications Protocols that Microsoft would otherwise have to disclose.
Similarly, PJF section 111.J.2 may well mean that Microsoft can deny disclosure of
Communications Protocols to competitors, including the Open Source movement, just asit does

for APIs.
5. Unclear Whether Open Sour ce DevelopersArelSVs.

The Open Source Movement presents one of the biggest threats to Microsoft. Linux is
undoubtedly the most famous Open Source project, but awide variety of Open Source Projects
are underway. Although some commercia enterprises bundle Open Source software with

additiona proprietary software, documentation or services, e.g., Red Hat, the Open Source

83 pPFJ sec. VILU
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software itsdlf is distributed without charge. A number of referencesin the PRJ suggest that its
protections may not apply to Open Source devel opers despite their unusual potential for creating
competition against Microsoft.

For example, section 111.J.2(c) specificaly states that Microsoft can refuse to license “any AP,
Documentation or Communcations Protocol related to anti-piracy systems, anti-virus
technologies, license enforcement mechanisms, authenti cation/authorization security, or third
party intellectua property protection mechanism of any Microsoft product” to any one who fails
to meet “reasonable, objective standards established by Microsoft for certifying the authenticity
and viahility of itsbusness” Ambiguity exists on two leves here. Firgt, Microsoft could argue
that virtudly al of its APIs, etc., arein someway “related to” this wide range of key
technologies. Second, Microsoft would seem to have almost carte blanche to refuse access to
anyone on grounds that they do not meet Microsoft’s standards for “authenticity and viability.”
What condtitutes “reasonable, objective sandards’ is anyone' s guess, but even if this language
sufficiently protects commercid enterprises, Microsoft may ill be able to refuse to grant access
to Open Source developers since, by definition, they do not even charge for their software, let
aone make a profit.

More fundamentally, the PFJ defines an ISV as* an entity other than Microsoft that is engaged
in the development or marketing of software products.”® Much of the Open Source community
remains aloose collection of individuas who post changes to software code on an ad hoc basis
in avariety of sometimes shifting locations on the Internet. Whether these communites
condtitutes “ entities’ is unclear.

6. Additional Ambiguities

Trying to pin down what Microsoft may or may not do islike trying to hold water in your

hand. Virtudly every provison raises questions. The preceding discusson identifies the most

important ambiguities, but there are more. Fore example: When does an OEM inddlled

8 PFJ sec. VI



“shortcut” for Non-Microsoft Middleware “impair the functionality of the user interface” 7°
What condtitutes “a user interface of Smilar size and shape to the user interface displayed by the
corresponding Microsoft Middleware Product?’ What constitutes “ commercialy

practicable’ 7°8. What constitutes a “bona fide joint venture” or a“joint development or joint
services arrangement” ° What constitutes “ a reasonable technical requirement” or “valid
technical reasons’? PFJ, sec. I11.H. What constitutes a“ bona fide join venture” 7° What

congtitutes “a reasonable period of time’ 7!

D. The Enforcement Mechanism IsInadequate

The PRJ cannot possibly achieve its purported goas without an enforcement mechanism
adequate to deter violations by Microsoft or bring about compliance when violations occur. For
this to occur, the line between permissible and impermissible conduct must be clearly drawn.
Unfortunately, most of the “prohibitions’ contained in Section 111 of the PFJ are riddled with
exceptions and undefined terms. Consequently, even under the best of circumstances, fairly
extensive litigation would be necessary to determine the exact parameters of permissible
conduct.

But the Microsoft case does not present the best of circumstances. The delay inevitably caused
by disputes over the interpretation of vague language and complex exceptions inevitably play to
Microsoft's advantage. The PRJ lasts at most seven years. PRJ, sec. V. Consder the issue of
Microsoft’ s “integration” of middleware with the operating system. Thisissue gppeared to be
settled with the consent decree that Microsoft agreed to in 1994 and which the Court entered in
1995. Microsoft never accepted the government’ s interpretation of the 1995 Consent Decree or
the law on that issue. This dispute ultimately led to the current litigation. Microsoft eventudly

86 PFJ, sec. 111.C.2.
87 PFJ, sec. 111.C.3.
88 prJ sec. 111.G.1
8 prJ sec. 111 G.
90 pEJ sec. 111,
91 pEJ, sec. 111,



lost the dispute in 2001 when the Court of Appeds held that Microsoft’ s integration of the
browser middlieware with the operating system violated Section 2 of the Sherman Act (adecision
which will effectively be reversed if the Court enters the PFJin 2002). In the meantime,
Microsoft has effectively diminated al competition in the browser middleware market largely
by integrating its browser into the operating system.

The rapidly changing nature of the software markets compounds the necessity of a swift and
certain enforcement mechanism. “By the time a court can assess liahility, firms, products, and
the marketplace are likely to have changed dramaticaly.” 9> Despite the pressing need of swift

and sure enforcement, the PFJ seems designed to enable and to reward delay.

1. The Enfor cement M echanism Lacks Appropriate Penalties.

An effective enforcement mechanism must contain a pendty suflJcient to deter misconduct by
the defendant. 1dedlly, the enforcement mechanism would reward the defendant for extending
itself to accomplish the remedid gods, but at the very least the mechanism should severdy
punish a pattern of willful misconduct. The PFJ, however, does nether.

The PRJ provides no incentives for Microsoft to cooperate in the effort to break down its
Operating System monopoly. Worse, the PFJ does not punish Microsoft for deliberate and
repeated violations of the PRJ s redtrictions. Microsoft’s only stated penaty for “engag[ing] in a
pattern of willful and syslematic violations’ of the restrictionsis “a one-time extenson of this
[Proposed] Find Judgment of up to two years.” PFJ, sec.V.B. The base period of the PFJisfive
years. If Microsoft has repeeatedly violated the PRI for five years, why should it careif the PRJis
extended to seven years? If Microsoft can get away with ignoring the restrictions for five years,

surely it will not pose any problem for Microsoft to ignore the redtrictions for another two years.
2. The Technical Committee Will Only Delay Enfor cement.

The Technical Committee can only serve to delay resolution of complaints about Microsoft’s

falure to comply with the restrictions contained in the PFJ. The Technicd Committee cannot

92 Microsoft 111, 253 F.3d at 49.



resolve disputes, but only “advise” Microsoft and the government of its conclusions. The
Proposed Find Judgment’s “gag orders’ prohibiting both testimony from Committee members
and use of their work product in enforcement proceedings will cause further delay since
enforcement will aways require the government to duplicate of the Committeg swork in
amassing evidence.

Assume, for example, that Microsoft refusesto disclose an APl to an ISV inretdiation for the
ISV’suse of RedPlayer technology. This denid immediately placesthe OEM at a sgnificant
disadvantage over 1SVswho comply with Microsoft’ s wishes that they only use Windows Media
Payer. Assume further that the ISV immediately contacts the TC with its complaint aleging
violations of sections111.D and F of the PFJ. The TC must then begin the investigation. While it
isimpossible to know how long such an investigation would take, the powers and duties of the
TC outlined in section 1V.B.8.b enable the TC to undertake atruly exhaudtive investigation:

The TC may, on reasonable notice to Microsoft:

()] interview, ether informally or on the record, any Microsoft personnd,
who may have counsdl present; any such interview to be subject to the
reasonable convenience of such personne and without restraint or
interference by Microsoft;

(D) ingpect and copy any document in the possession, custody or control of
Microsoft personnd;

(i) obtain reasonable access to any systems or equipment to which Microsoft
personnel have access,

(iv)  obtain accessto, and ingpect, any physcd facility, building or other
premises to which Microsoft personnel have access; and

v) require Microsoft personnd to provide compilations of documents, data
and other information, and to submit reports to the TC containing such
material, in such form as the TC may reasonably direct.

While such expansve investigatory powers are laudable in many respects, they do represent a
tradeoff in favor of accuracy over speed. After such athorough investigation, however, the TC
may only conclude whether the “complaint is meritorious” and if so, “it shal advise Microsoft

and the Plaintiffs of its conclusion and its proposal for cure.” PFJ, sec. IV.D.4.c.
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Assuming that the TC finds merit in the ISV’ s complaint, it is not clear whether the TC may
inform the ISV of itsfindings. PFJ section 1V .B.8 states that “ TC members may communicate
with nonparties about how their complaints ... might be resolved with Microsoft,” but whether
communication “about how their complaints might be resolved” includes the TC' s findings and
recommendations remains unclear. PFRJ section 1V.D.4.c authorizes the TC to communicate its
findings only to Microsoft and the Plaintiffs. PFJ section 1VV.B.9 provides that “any report and
recommendations prepared by the TC ... shall not be disclosed to any person other than
Microsoft and the Plaintiffs.” It is certainly possible to construe these provisions as prohibiting
the TC from informing the complaining ISV of anything other than arange of possible outcomes.

What hgppensiif, after extensive investigation, the TC finds merit in the ISV’ sclam and
recommends that Microsoft disclose the APIsto the ISV? If Microsoft resists the decision,
whether to proceed againgt Microsoft rests not with the OEM victim or the TC, but with the
Faintiffs. Section IV.A.1 of the PFJ gives the Plaintiffs “ exclusive authority” to enforce the
redrictions. Any one of the Plaintiff’s may now take up the ISV’ s complaint, but if the Plaintiff
who iswilling to pursue the OEM’ s complaint is one of the settling states, it must first consult
with “with the United States and with the plaintiff States' enforcement committee.” PFJ, sec.
IV.A.1. After consulting with the United States and the plaintiff States' enforcement committee,
the enforcing state must then “ afford Microsoft a reasonable opportunity to cure’ the dleged
violation. PFJ, sec. IV.A.4. Note that thisis a second opportunity for Microsoft to cure the
violation, since the first opportunity was given with the TC' sdecison. If the United States
decides to take up the ISV's complaint, then it apparently avoids the delay of consulting with the
enforcement committee, but the United States must il give Microsoft an opportunity to cure.

The “consultation” and “ reasonable opportunity to cure” delays are merdly thetip of this
iceberg. Although the TC has conducted an extensive investigation and gathered much, perhaps
even dl of the rdlevant evidence, neither an enforcing state nor the United States use the
evidence accumulated by the TC and the TC members are prohibited from testifying. Section

IV.D.4.d specificaly provides:
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No work product, findings or recomendations by the TC may be admitted in any
enforcement proceeding before the Court for any purpose, and no member of the
TC shal tegtify by depostion, in court or before any tribund regarding any matter
related to this [Proposed] Find Judgment.

In other words, the United States or the enforcing state will needlesdy duplicate the discovery
work of the TC and the Court will have to conduct a de novo review of the evidence without the

benefit of the TC'singghts and expertise.

3. The Court Will Be Denied Accessto the Insights and Expertise of the
Technical Committee.

Despite the fact that the Technica Committee cannot render enforceable decisions, the TC will
be in an excellent pogition to eva uate both Microsoft's overal conduct and the appropriateness
of various aternative remedies for specific complaints and problems. The TC memberswill have
expertise “in software design and programing.” PFJ, sec. 1V.B.2. The TC will have consderable
access to Microsoft documents and personnel. PRJ, sec. IV.B.8.b. In addition to its own
experience with complaints, the TC will apparently receive reports from Microsoft advisng the
TC of the nature and disposition of complaints filed with Microsoft's compliance officer. PRJ,
sec. IV.D.3.c. The TC, in short, has an exceptiond vantage point from which to “monitor
Microsoft’s compliance with its obligations under [the Proposed] [Flina [Judgment.” PFJ, sec.
IV.B.8.a

Despite the exceptiond vaue of the TC to the Court as both expert witnesses on technica
issues and as eye witnesses to larger issues, including whether Microsoft “engaged in a pattern of
willful and systematic violations,” PRJ, sec. V.B, section 1V.D.4.d expressly prohibits members
of the TC from testifying “by deposition, in court or before any other tribund.” By denying the
Court access to witnesses with critical information and expertise, the PRJ ensures that the Court
will have to make rulings without regard to some of the most important evidence on the issues

that will inevitability arise under the ambiguous provisions of the PFJ.



Conclusion

The acid test of the PFJI must be whether it would have protected Netscape asit tried to launch
amiddleware chalenge to Microsoft’s operating system monopoly in 1994. Sadly, even a
cursory reading of the PRJ revedls that the answer is no. Since Microsoft did not have
comparable middleware, there would, even under the most favorable interpretations of the API
disclosure provisonsin PFJ section 111.D, have been nothing to prevent Microsoft from engaging
in selective disclosures to Netscape. Microsoft would have been free to deny Netscape access to
many, if not dl, of the Communications Protocols necessary for any Internet middlieware to work
on Windows since the new, untested company would certainly have failed to meet Microsoft's
test of aviable business under PFJ section 111.J.2(c). Most importantly, nothing in the PFJ could
change the economics of the OEM industry which make it unpraofitable to ingtdl two web
browsers and therefore, in what can only be called a mockery of judicid power, PFJVI.U would
expressy alow Microsoft to choke off Netscape' s acess to the crucid OEM didtribution channe
by declaring Internet Explorer to be a part of the Windows Operating System Product. For the

foregoing reasons, we urge the Court to reject the Proposed Find Judgment.

Respectfully submitted on behdf of the American Antitrugt Inditute by:

Albert A. Foer, Presdent, American Antitrust Inditute

Robert H. Lande, University of Baltimore Law Schooal,

Secretary and Senior Research Scholar of the American Antitrust Ingtitute

Norman W. Hawker, Western Michigan Universty,
Research Fellow of the American Antitrust Indtitute

Oded Pincas, Research Fellow of the American Antitrust Institute
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