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PLAINTIFFS JOINT RESPONSE TO THE COURT’'S REQUEST
FOR THE PARTIES VIEWS REGARDING THE PROPOSED REVIEW SESSON

On October 18, 200Q the Court issued a Notice requesting the parties to respond to a
proposal that Dr. Michad H. Hites conduct areview sesson for the Court. Plaintiffs believe that,
if properly conducted, such a sesgon could assst the Court in familiarizing itself with besic

computing concepts.



The Notice makes clea that the Court’s intention is to conduct a sesson providing
badkground information about the “fundamentals’ of computer tedhnology, and not to hea
submisgons beaing on “any of the issues presented in these gopeds.” With this understanding,
plaintiffs have no dbjedion to the proposal, although we suggest some darifications below. We
are prepared to consult with Dr. Hites and Microsoft on the cntent of the review sesson, and we
hope to read agreament on a presentation that would be gpropriate and helpful to the Court.*

1. The Notice spedfiesthat “the review sesgon would not addressany of the isaues
presented in these gopeds.” Thislimitation is criticdly important to proted this Court’srole &
an appellate tribunal. Asthe Court’s Notice mntemplates, the gpellate record must, of course,
govern the Court’ s consideration of the disputed issues, seeFed. R. Civ. P. 52(a); Fed. R. Evid.
201(b) (“A judicialy noticed fad must be one not subjed to reasonable dispute . . . ’); Melongv.
Micronesian Claims Comnin, 643F.2d 1Q 12n.5 (D.C. Cir. 1980.

We note that the record in this case contains a substantial amount of badkground

information direded to disputed issues. There was testimony offered to help the district court

'In September 200Q the Department of Justice attered into a mntrad with the I T
Reseach Institute, an independent research and development organizaion associated with Illi nois
Institute of Tedhnology, to complete the independent technicd review of the cmputer-based
Carnivore system. See<http://www.usdoj.gov/opa/pr/2000September/565md.htm>. The [ITRI
team performing the review includes the Dean and an Associate Dean of the Chicago-Kent School
of Law, whichisapart of IT. We have mnfirmed with [I TRI that Dr. Hites has no involvement
in the Carnivore review.



understand the tedhnicd issues presented,? and the district court ditill ed that evidenceinto
findings of fad, including a“Badkground” sedion that defines many of the relevant terms.®

By preduding the presentation from addressng “any of the issues presented in these
appeds,” the Court has appropriately recognized that Dr. Hites' ability to present an overview of
the fundamentals of computer technology must be cnstrained to some degreg in view of the
appellate posture of the cae. Indeed, in our view, the limitation must be understood to exclude
not only explicit discusson of the issues presented on apped, but also presentation of badkground
meaterial that beas closely on disputed isaues. For example, plaintiffs primary claim in this
litigation is that Microsoft violated the antitrust laws through a @murse of conduct designed to
maintain its monopoly power in persona computer operating systems. Consequently, significant
evidencein the record below focuses on the nature of operating systems and on the interadion of
operating systems with other software. Plaintiffs understand the Noticeto contemplate that
Dr. Hites could addressoperating systems at the level of generality that this Court has provided in
prior dedsions involving these parties,* but a fuller discusson of operating systems runs the risk

of making statements that bea closely upon issues disputed below.

> See eg., Felten 11111-18; Farber 1 11; Gosling 1 7-11; Tevanian 118-9, 12, Warren-
Boulton 71120-25; Barksdale 1169-70; GX 1050(Microsoft PressComputer Dictionary).

® Findings of Faat 1-17, 84 F. Supp. 2d 9 12-14 (D.D.C. 1999.

“SeeUnited Satesv. Microsoft Corp., 147 F.3d 935 938(D.C. Cir. 1999 (“An operating
system is, so to spe&k, the central nervous s/stem of the computer, controlling the computer’s
interadion with peripherals sich as keyboards and printers.”); United Satesv. Microsoft Corp.,
56 F.3d 1448 1451 (D.C. Cir. 1995 (“Operating systems ftware wntrols the operation of the
computer and manages the interadion between the computer’s memory and attached devices such
as keyboards, printers, display screens and disk drives.”).
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We believe that it would be gpropriate and helpful for the Court’s order to state,
consistent with our understanding of the Court’ s intention, that Dr. Hites presentation and any
suppemental written materials are not only to exclude explicit referenceto the issues on apped,
but also to avoid discusgon of matters beaing closely on the disputed issues. Because the goped
has not yet been kriefed, and the Court is not in a position to determine whether a particular
meatter beas closely on disputed isaues, we believe that this limitation can only be enforced, asa
pradicd matter, by restricting the review sesson to material on which all parties agree

2. We dso believe that to fadlitate ayreament on the content of the review sesson -- and
to prevent the review sesson from becoming an occasion for briefing and argument unconstrained
by the gpellate record and beyond the scope of the Court’s October 11, 2000scheduling order --
the Court should clarify and limit the role of the parties. Aswe understand the Court’sintent, the
parties are to ensure that the presentation does not touch upon mattersin dispute in this case. We
do not believe that it would be gpropriate for the parties to use the occasion to offer arguments,
or evidence outside the record, or otherwise to provide their views on disputed issues. Thus, we
believe that the Court should spedfy that its invitation to the parties to attend the review sesson
does not permit any party to present facdual material or arguments to the Court.

Indeed, we believe it important that the Court expresdy limit a party’s participation in the
review sesson to theright to interrupt and request a brief conference with Dr. Hites and the other
partiesif it appeasthat the presentation is venturing into areas on which the parties have not
agread. Therole of the tedhnicd representatives ould be limited to advising counsel for the
parties; they should not present information diredly to the Court. Allowing technicd

representatives of partiesto the cae to present information diredly to the Court could risk



creding the gppeaancethat the Court had impermissbly broadened the record on apped and
raise serious questions about the nature of the proceeding.

We note that, given the time congtraintsinvolved, it islikely to be necessary to seled a
tedhnicd representative who aready understands the relationship between the technicd matters
that might come up in abadkground presentation and the spedfic issues in this case. Plaintiffs
may therefore neal to rely on one of their trial witnesses, who not only has broad expertise in
computer technology, but also possesses the familiarity with the disputed issues necessary to help
ensure that Dr. Hites presentation properly avoids those issues. So long as the parties' technicd
representatives do not addressthe Court in the review sesson, and Dr. Hites' presentation is
limited to information on which al parties agreg plaintiffs expert’s previous role a atria witness
should not raise mncerns.

Absent exceptional circumstances, the Court should not permit the parties to file written
submissons in response to the review sesson. The proper course for a party concerned about
Dr. Hites' presentation would be to raise the issue with Dr. Hites and counsel for the other parties
at the review sesson, so that Dr. Hites could avoid further discusson of the point or, if necessary,
inform the Court that he had inadvertently made comments that counsel believed to relate to a
disputed issue.

3. We agreewith the Court’s suggestion that the parties sould confer with Dr. Hites to
reat agreement on a presentation that does not bea closely on disputed issues. We further
believe that the Court should spedficdly direa Dr. Hitesto omit from his oral presentation and

any supdemental materials any information as to which the parties do not all agree



We propose the following procedure for these mnsultations. (1) The parties $ould have
an initial discusson with Dr. Hites to discussthe possble scope and content of the presentation
and to bring to his attention areas likely to raise disputed issues. (2) Dr. Hites $ould provide the
parties with a detailed outline of his proposed presentation, along with copies of any suppgemental
materials he proposes to provide to the Court. (3) The parties $ould confer with Dr. Hites
about any modificaions necessary to ensure that all parties agreeto the presentation and materials
in their entirety prior to the review sesson, so that the sesson does not addressdisputed issues.

4. Although we do not believe that the parties, absent extraordinary circumstances,
should be permitted to file supdemental submissons after the sesson, it may be gpropriate to
permit Dr. Hitesto provide supdemental information in response to questions from the Court, if
al parties agreeon that information.

5. The Court’s Notice provides that “two representatives of ead side” may be present at
the review sesson. Inour view, the State Plaintiffs colledively and the United States, as sparate
parties, should eat be permitted a set of two representatives.

6. We bdlieve that the review sesson should be recorded or transcribed.

CONCLUSION
The Court should issue an order that: (1) spedfiesthat the review sesson and any
suppdemental materials are to be limited to material that al parties agreedoes not bea closely on
disputed isaues; (2) diredsthe partiesto confer with Dr. Hites to reat agreament on a
presentation, and dreds Dr. Hitesto omit from his presentation and any suppgemental materials

any information as to which all parties do not al agree (3) limits the parties participation in the



review sesson to the right of counsel to interrupt and request a brief conferencewith Dr. Hites

and the other parties; (4) permits Dr. Hitesto provide suppdemental information, if all parties

agreeon that information, after the review sesson in response to questions from the Court;

(5) permits the State Plaintiffs colledively and the United States ead to have aset of two

representatives at the review sesson; and (6) provides that the sesson will be recorded or

transcribed.
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