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IN THE UNI TED STATES COURT OF APPEALS
FOR THE SECOND ClI RCUI T

Nos. 94-1450, 94-1492, 94-1493

UNI TED STATES OF AMERI CA,
Appel | ee, Cross- Appel | ant,

V.

DANI EL M LI KOABKY,
Def endant - Appel | ant,
Cr oss- Appel | ee,

MACC HOLDI NG CORP.
Def endant - Appel | ant .

ON APPEAL FROM THE UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF CONNECTI CUT

REPLY BRI EF FOR THE UNI TED STATES AS CROSS- APPELLANT

In our opening brief as cross-appellant, we asked this Court to
vacate the sentence inposed on appellant Daniel MIikowsky
("M 1ikowsky") and to remand for resentencing. W argued that the
district court had erred in departing downward fromthe applicable
Cui del i ne range because of the possible adverse effects of
Ml i kowsky's incarceration on two compani es owned by him

In his brief, MIikowsky argues that his situation was in fact
"extraordinary" (D. Reply Br. 12-16, 20-25);' that the district court

had engaged in a "reasonabl e exercise of discretion"” in departing, to

1

"D. Reply Br." refers to the M1ikowsky's reply brief as
appel lant and brief as cross-appellee filed in this Court. "JA"
refers to the joint appendix filed in this Court. "Gov.Br." refers to
the main brief filed by the United States in this Court as appellee
and cross-appel |l ant.



which this Court should "defer" (id. at 12, 17, 20); and that, in any
event, the United States had waived its challenge to the departure
(id. at 18-19). MIikowsky, however, applies the wong | egal standard
to review of the sentence, and fails to show why departure was
warranted. Further, his claimof waiver is refuted by the record.

1. The United States Properly hjected to the G ound for

Departure. Contrary to MIikowsky's claim(D. Reply Br. 18-19),
gover nment counsel argued that there was nothi ng unusual about
M Iikowsky's case that would justify departure, and clearly objected
to any departure based on the possibility that MIikowsky's
i ncarceration would cause his enployees to lose their jobs. At
sentenci ng, government counsel, after referring to MIikowsky's claim
"that * * * the future of the Jordan enpl oyees hangs in the bal ance”
(JA 1782), pointed out that the controlling consideration of the
antitrust GQuideline is general deterrence. He argued that a departure
based on hardship to MIikowsky's enpl oyees woul d undermni ne that goal
Specifically, counsel stated (JA 1782-1783):
VWhat nessage woul d be sent if the Court were to sentence M.
M1ikowsky to give a departure to sentence himto probation? *
* * |t's okay to violate the antitrust |laws, you won't get sent
to prison?
It's okay if you are a small busi nessnman whose very
exi stence may depend on you, the enploynent of other enpl oyees
may depend on you, if you violate this antitrust |law, you can get
probation and you can wal k away fromthis crine with no penalty?
Governnent counsel later reiterated the governnment's opposition to
departure, including departure based on MIikowsky's "enpl oynment
situation,"” stating that such a departure was inappropriate because

Ml ikowsky's case was "typical," and does not fall outside the



heartland of antitrust cases. He explained (JA 1786-1787, enphasis
added) :

I suggest to the Court that the appropriate sentence in this case

is not a departure. | don't think we've heard anything from

[ def ense counsel] to suggest that a departure is the appropriate

way to go for this Court. * * *

He * * * says that either the enploynent or the famly
situation of M. MIlikowsky warrants this Court, places this case
in outside the heartland of antitrust cases, and | can suggest to
the Court that * * * [M. MIlikowsky] is alnost the typica
antitrust defendant.

The government thus clearly stated its opposition to a departure
based on the effects of MIikowsky's incarceration on his enpl oyees,
and gave its reasons. This objection gave the district court anple
opportunity to "correct itself and save the need for [appellate]

review," United States v. Filker, 972 F.2d 240, 241 (8th Cr. 1992)

(citing United States v. Prichett, 898 F.2d 130, 131 (11th Cr.

1990)), and it adequately preserved the matter for review

2. This Court Reviews De Novo Whether A Particul ar Factor Can

Serve As A Basis For Departure. MIikowsky suggests that this Court

should review the district court's decision that a particul ar
circunmstance is a basis for departure to determine if it is a
"reasonabl e exercise of discretion" (D. Reply Br. 12), and shoul d
"defer" to the district court's assessnent that the case presents
exceptional circunstances not adequately considered by the Sentencing

Conmi ssion (id. at 17, 20). MIlikowsky quotes United States v.

Jagnohan, 909 F.2d 61, 65 (2d Cir. 1990), in support of this standard
of deference. That decision, however, expressly states that the
standard is de novo review, not deference: "W review de novo a

district court's determination that a particular factor was "of a



kind, or to a degree, not adequately taken into consideration by the
Sentencing Commission.'" 909 F.2d at 64 (quoting 18 U.S.C. §3553(b)).?
See also, e.qg., United States v. Restrepo, 936 F.2d 661, 666 (2d GCir.

1991).

Thus, the question of whether the Sentencing Commi ssion viewed
particul ar circunstances as the "heartland,” to which the CGuidelines
range should apply, is a question of law for this Court to decide.
909 F.2d at 64. Any factual determinations relevant to that inquiry,
such as whether a circunstance differs fromthe norm |I|ikew se are
subj ect to plenary review?

3. MlIlikowsky's Circunstances Fell Wthin the Heartl and of

Antitrust Offenses. MIikowsky argues (D. Reply Br. 20, 22-25) that,

because this Court previously has pernmitted departures based on the

defendant's extraordinary famly responsibilities, to avoid harmto

2

The partial quotation from Jagnohan on which M Iikowsky relies
(D. Reply Br. 17, quoting 909 F.2d at 65) contains no reference to
deference, and is consistent with a de novo revi ew standard. The
sentence reads in full: "In short, we do not view this appeal as
presenting an instance in which we should reject the assessnent of an
experienced district judge that the case presents exceptiona

ci rcunmst ances not adequately considered by the Sentenci ng Comm ssion
in fornulating the Guidelines." 909 F.2d at 65. Thus, after de novo
revi ew of whether "appellee's case [was] sufficiently exceptional to
justify departure,” this Court affirmed the determ nation of the
district court. 909 F.2d at 65.

® Thus, Mlikowsky is only partly correct in stating that
"whet her a departure is warranted depends ultimately on the facts --
and the district court's factual findings are reviewed under the
clearly erroneous standard.” D. Reply Br. 17. Wat is reviewed under
the clearly erroneous standard is "a district court's factual
determ nation that the factor in question [i]s present” in the
particul ar case. Jagnohan, 909 F.2d at 64. For exanple, in a case
i nvolving severe famly hardship, the district court's determ nation
that the alleged hardship in fact exists would be revi ewed under the
clearly erroneous standard.



dependent famly nmenbers, it should permt a departure here to avoid
possi bl e enpl oyee job | oss. But we cannot agree that this Court's

deci sions, authorizing departure based on famly responsibilities, see

e.g., United States v. Johnson, 964 F.2d 124, 128-130 (2d Cr. 1992);
United States v. Alba, 933 F.2d 1117, 1122 (2d Cr. 1991), are

relevant in the present case. It is unrealistic to equate children's
and enpl oyees' hel pl essness in the face of change, and therefore their
need for protection. And it is sinply wong to equate the inportance
and permanence of fam |y and enpl oynent bonds.

Further, decisions approving departure for famly circunstances,

even in the antitrust context, e.g., United States v. Haversat, 22

F.3d 790, 797 (8th Cir. 1994), only address whether the defendant's
particular famly responsibilities fell outside the heartland for
antitrust defendants.® The heartland for fam |y obligations and the
heartland for collateral effects on enployees are not necessarily the
same. This case nust be decided on its own facts: do the effects of
this enployer's incarceration on his enployees' continued enpl oynent
make this a case where "conduct significantly differs fromthe nornf
or isit, instead, one of the "typical cases enbodyi ng the conduct
that [this] guideline describes.” US. S.G Ch.1, Pt. A(4)(b), intro.
comment .

Every court of appeals that has considered the question has

concl uded that the business effects of a white collar offender's

* In Haversat, defendant G bson's responsibilities for his wfe,

who had "very severe nental health problens"” that were "potentially
life threatening,” was held to constitute a "truly exceptional famly
circunmstance[]," outside the heartland of antitrust cases. 22 F.3d at
797. This case presents no such life-threateni ng dangers.

5



i ncarceration were not a ground for departure, because these effects
were not unexpected. See Gov.Br. 43-44 (collecting cases);” cf. United

States v. Kohlbach, 38 F.3d 832, 838-839 (6th Cr. 1994)("it is usua

and ordi nary" for high-ranking executives to be involved in conmunity
charities and civic organi zations; good works are not a basis for
departure in white-collar crinmes). Indeed, adverse effects on

enpl oyees are particularly likely where the defendant is the owner or
operator of a small business. And there is nothing extraordinary or
atypi cal about the owner or operator of a small business being a

defendant in an antitrust prosecution. See, e.q., Report of the

> MIikowsky unsuccessfully attenpts in various ways to

di stinguish or question these cases. Contrary to his suggestion (D
Reply Br. 24), the Sixth Crcuit did not hold that persona
responsibilities can never justify departure, but rather correctly
noted that these nust be nore than "mne-run.” United States v.

Rut ana, 932 F.2d 1155, 1158 (6th Cir.)(quoting United States v.
Agui | a- Pena, 887 F.2d 347, 350 (1st Gr. 1989)), cert. denied, 112 S
Ct. 300 (1991). MIlikowsky attenpts to distinguish United States v.
Sharapan, 13 F.3d 781 (3d Gr. 1994), on the grounds: 1) that the
def endant there was not indispensable to his business, and 2) that the
Third Crcuit disagrees with this Grcuit because it declines to
consi der effects of the defendant's incarceration on third persons.

D. Reply Br. 24 & n.6. But that Court was willing to assune that
Sharapan' s presence was necessary to avoid the conpany's failure, for
purposes of analysis, 13 F.3d at 785; and the Third Circuit has in
fact allowed departure to pernmit a defendant to attend to famly
responsibilities. See United States v. Gaskill, 991 F.2d 82 (3d Gir.
1993).

M 1ikowsky attenpts to distinguish United States v. Reilly, 33
F.3d 1396 (3d Cir. 1994), on the ground that the case involved only a
def endant bei ng debarred from governnent contracts as a consequence of
conviction, an ordinary event. But that defendant al so nade a plea on
behal f of his family, and the inmpact of his conviction on their
busi nesses. The plea was rejected by the Third CGrcuit. MIikowsky
also attenpts (D. Reply Br. 24, n.6) to distinguish United States v.
Mogel , 956 F.2d 1555 (11th Gr.), cert denied, 113 S. C. 167 (1992),
by asserting that it nerely rejected the claimthat business ownership
justified departure; but that Court was faced with nore -- a claim
that the defendant's business might "go under" in the absence of
departure.




Anerican Bar Ass'n. Section of Antitrust Law Task Force on the

Antitrust Division, 58 Antitrust L.J. 747, 755 (1990) ("Division

enforcenent actions have been directed | argely agai nst a narrow group
of industries, such as construction, nmade up primarily of small | ocal

busi nesses.”); 60 Mnutes with Charles F. Rule, Assistant Attorney

Ceneral, Antitrust Division, 57 Antitrust L.J. 257, 258-261

(1988) (expl aining why antitrust crimnal enforcenent includes many

relatively small conpanies); 60 Mnutes Wth Charles F. Rule, Acting

Assistant Attorney General, Antitrust Division, 56 Antitrust L.J. 261

265- 266 (1987) (defendi ng prosecution of small road buil ders and ot her
smal | conpani es for deterrence value). The policy of the Antitrust
Di vi si on has been to prosecute of fenses where it finds them wth one
prosecution often |eading to another. Kenneth Starling, The Reagan
Legacy in Antitrust, 35 Fed. B. News & J. 242, 242-243 (1988). The

result has been that defendants in antitrust cases include both |arge
and small firms. 1bid.® Thus, MIikowsky's circunmstances here are the
"typical case[]," not one differing "significantly * * * fromthe

norm" US S G Ch.1, Pt. A(4)(b), intro. coment.

® Descriptions of recent cases brought against small operators

appear at 67 Antitrust & Trade Reg. Rep. (BNA) ("ATRR') 370

(1994) (operator of sole proprietorship selling trucks and truck
parts); 65 ATRR 392 (1993)(used truck dealer); 65 ATRR 100
(1993) (bi dder on government surplus property); 64 ATRR 493
(1993) (fam | y-owned corporation); 64 ATRR 606 (1993)(sole proprietor,
antiques dealer); 64 ATRR 79 (1993)(fam | y-owned corporation that
refurbi shes and retails used trucks); 63 ATRR 424 (sole owner of

anti ques conpany); 61 ATRR 47 (1991)(anti ques dealer); 60 ATRR 827
(1991)(real estate speculator); 60 ATRR 826 (1991)(anti ques deal er);
60 ATRR 726 (1991)(real estate speculator); 60 ATRR 384 (1991)(used
equi prent purchaser); 60 ATRR 244 (1991) (purchaser at bul k aucti ons);
60 ATRR 244 (1991) (san®e).



M I i kowsky clains that this case, nonethel ess, involves
extraordinary circunstances because the district court found that
M Ii kowsky's incarceration m ght have an "extraordi nary"” inpact on
M 1ikowsky's enployees. D. Reply Br. 20; JA 1795 ("I am convi nced
that the loss of his daily guidance would extraordinarily inpact on
persons who are enployed by hinf). But this finding was not enough to
justify departure, in view of the frequency with which antitrust
convi ctions can be expected to adversely affect the convicted
executive's enpl oyees. The district court failed to nake the crucial
addi tional finding that, conpared to other conpanies with an executive
convicted of antitrust offenses, the inpact of incarceration on
M1 i kowsky's conpani es and his enpl oyees was highly unusual or
extraordinary.’ Under the district court's approach, departure is
perm tted when incarceration of a business' manager or executive for
an antitrust offense seens likely to jeopardi ze the business, and
t hreaten enpl oyees' continued enploynent. |If this were the case,

departure would no | onger be an extraordi nary or unusual event, as the

7

Contrary to MIlikowsky's claim (D. Reply Br. 21), we are not
sayi ng that prison sentences nust be inposed in every antitrust case.
As we stated (CGov.Br. 41-42), except where a factor is expressly
precl uded from consi deration, such as socio-econom ¢ status, it my
provide a basis for departure in the appropriate case.

8



Gui delines intended. See Gov.Br. 42 (collecting cases).® The district
court, accordingly, erred in departing in this case.
CONCLUSI ON
The conviction should be affirmed. The sentence shoul d be
vacat ed and the case remanded for resentencing.

Respectful |y subm tted.

ANNE K. Bl NGAVAN
Assi stant Attorney CGeneral

DI ANE P. WOOD
Deputy Assi stant Attorney General

JOHN J. PONERS, |11
MARI ON L. JETTON

Attorneys
OF COUNSEL: Departnent of Justice
Antitrust Division - Rm 3224
PETER J. LEVI TAS 10t h & Pennsyl vani a Avenue, N W
Washi ngton, D.C. 20530
Attorney (202) 514-3680

Departnent of Justice
Antitrust Division
Washi ngton, D.C. 20001

JANUARY 1995

8 MIikowsky disputes whether U.S.S.G §85H1.2, 1.5, and 1.6,
p.s. (see also 85H1.11, p.s. (1991)) apply to discourage departure in
his case, arguing that his departure was based on enpl oyee hardshi p,
not his vocational skills, enploynent record, or "comrunity ties". D
Reply Br. 22-23. Sections 5H1.2, 1.5, 1.6 and 1.11, p.s., list
of fender characteristics that "are not ordinarily relevant” in
det erm ni ng whether to depart. There can be no doubt that MIikowsky
is arguing that his skills are "relevant” to sentencing; he clains
that his skills at managi ng, buying steel, and custoner relations wll
prevent his enployees' job loss. D. Reply Br. 12-15.
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