FILED

IN OPEN CounT

IN THE UNITED STATES DISTRICT COURT FOR THE

EASTERN DISTRICT OF VIRGINIA

SEP 11 207

o v NORFOLK,

CLERK, 1.5, D?StRiCT COUPT

-

o ! Norfolk Division
UNi“i;ElD S"{:‘ATES OF _AM;ERICA 3
; CRIMINAL NO. 2:07cr 117
DONALD L. MURRAY, " ;
) | )
Defendant. 3}
PLEA AGREEMENT

The United States of America, by undersigned counsel, the defendant, DONALD L.
MURRAY, and the defendant’s counsel have entered into the following agreement pursuant to Rule

11 of the Federal Ruif';s of C;iminal Procedure. The terms of the agreement are as follows:

1. Offenses and Maximum Penallies

The defandaﬁi a.grees to waive indiciment, to voluntarily consent (o venue in the Eastermn
Dastrict of Virginia, and to plead guilty to 4 two count criminal information charging the defendant
with: {1) paiticipating ina conspiracy to suppress and eliminate competition by'ai‘iocazing customers
and rigging bids for contracts of foam-filled marine fenders and buoys in the United States and
elsewhere from in or about Dece.mbcf 2002, continuing uniil in or about January 2004, in violation
of the Sherman Antitrust Act; 15 U.S.CL§ Liand (2) participatingina canspimcy 1o devise ascheme
or artifice to defraud his previous employer, which scheme was cxecuted by and through the use of
the United States Postal Service and/or a private or commercial interstate carrier, from in or about
September 2003 to in or about the swmmer of 2000, in violation of 18 U.S.C. § 1349 The

maximum penaltics for these offenses are: @ term of three years of impnsonment for Count | and

twenty years for Count I, a fine in an amount equal to the greatest of (1) $350,000 for Coumt
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1and $250,000 for Count 11, (2) twice the gross pecuniary gain derived from the crimes, or (3) twice
the gross pecuniary loss caused to the victims of the crimes (15 U.S.C. § 1; 18U.S.C. § 3?71(&)) and
{(dy), full restitution, a special assessment, and three years of supervised release. The defendant-
understands that this supervised release term is in addilion to any prison term the defendant may
receive, and that a violation of a term of supervised rclease Sould result in the defendant being
returned to prison for up to two years, |

2. Factual Basis for the Plea

The defendant will plead guilty because the defendant is. in fact guilty of the charged
offenses. The defendant admits the facts set forth in the Statement of Facts filed with this Plea
Agreement and agrees that those facls establish guilt of the offenses charged beyond a reasonable
doubt. The Statement of Facts, which is hereby incorporated into this Plea Agreement, co;zstitutes
a stipulation of facts for purposes of Section 1B1.2(a) of the Sentencing Guidelines.

3 Assistance and Advice of Counsel |

The defendant is satisfied that the defendant’s attomeys have rendered effective assistance.
The defendani understands that by entering into this agreement, defendant surrenders certain rights
as provided in this agreement, The defendant understands that the rights of criminal defendants

include the following:

a. the right to plead not guilly and to persist in that plea;
b. the right to a jury trial;
c. the right to be represented by counsel ~ and if necessary have the court

appomt counsel — at trial and at every other stage of the proceedings;

d. the right at trial to confront and cross-examine adverse witnesses, 10 be
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. protected from compelied sell-incrimination, to testify and present evidence,

5

and to compel the attendance of wimes;es; and
; .
e. the right to contest whether venue properly lies in the Eastermn District of
| Virginia.
4, -Role of the Court and the Probation Office ‘ b

The defendant understands that the Court has jurisgiiclion and authority to imgose any
sentence within tile statutory maximum described zzbq:wei but that the Court will detemﬁne. the
defendant’s actual seﬁtence inaccordance with 18 U.8.C. § 3553(a). The defendamt tmder:stands that
the Cpurt has not yet ;iegcrmined a sgnience and that any c;stématc of the advisory sczzéencing range
under the U.S. Sentencing Commission;s Sentencing Guidelines Manual (“U.S.8.G.”) the defendant
may ha*}e received from the defendant’s cc:n_msei,‘ the United Stat-es, or the Probation Off‘ice, is a
prediction, not a promise, and is not binding on the United Stateg, the Probation Office, or the Court.
Additionally, pursuant to the Supreme Court’s decision In United States v. Booker, 543 U.S. 220,
the Court, after consic}ering the factors set forth in 18 U.S.C. § 3553(a), may impose a sentence
above or below the advisory sentencing range, subject only to review by higher courts for
reasonableness. The United States makes no promise or representation concerning what sexﬁence
the defendant will receive, and the defendant cannot withdraw a guilty plea based upon the actual
sentence. Pursuant to U.S.5.G. § 1B1.11(b), the United States and the defendant agree that the
November 1, 2005 version of the U.S.5.G.. which was in effect on the date that the last offense of
conviction was commitied, should be used. Pursuantio U.S.5.G. § 6B1.4, the United Staies and the

defendant enter into the following stipulations, The United States and the defendant understand and

agree that these stipulations are not binding upon either the Probation Office or the Court. The Court
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may make factual determinations that differ from these stipuiations and that may result in an increase
or decrease in the Sentencing Guidelines range and the sentence that may be imposed on the
1 . ! ° L3

¥

defendant.

{a} The parties agree that pursuant to 17.8.8.G. § 3D1.2, Counts T and II. do not
involve substantially the same harm as that term is.defined in U.S.8.G. § 3D1.2, and |
therefore should not b; érouped. Instead Count I and Count II cach constitute a separate
group. > |

(b) Comat 1 (hereinafier “Group 17}

6] The base offense level applicable to Group 1, as established by

US.S.G. § 2R1.I(a), is 12,

{ii}  The offense to which the defendant is pleading guilty in Group 1
involved participation in an agreement to submit non-competitive
bids, within the meaning of U.S.8.G. § 2R1.1{(b){1), which increases -

the offense level by 1.

{iti)  The volume of commerce attributable to the defendant within the
meaning of U.S.5.G. § 2ZR1.1(b)(2) for the offense in Group 1 ismore
-than $1,000,000, but not more than $10,00,000, which increases the
offense level by 2. |

(iv)  The adjusted offense level for Group 1 is 15.

{c} Count 11 (hereinafier “Group 27)

{1} The base offense level applicable to Group 2, as established by

U.S.S.G § 2X1i{s), includes the base offense level from the
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(i)

(1)

{iv)

- guideline for the substantive offense, plus any adjustments from such

guideline for any intended offense conduct thai'éan lgc established

with rcasonable certainty. 'The appropriate guideline for the

substantive offense is § 2B1.1. Therefore:

(A} The basc offense 1evel“}%or the substantive offense as
established by U.S.8.G. § 2B1.1(a)(1), is 7.

(B}  The value of the loss incurred by the victiin_, within the
meaningof U.S.8.G. § 2B1.1{(b}(1), for !he-offense charged in

© Group 2 was more than $200,000, but less th';m 400,000,

which increascs tﬁe offense level by 12.

inthe conspi;acy to which the defendant is pleading guilty m Group

2, the defendant and his co-consp‘irator had not compieted all thlt'z acts

the defendant and ii‘is co-conspirator believed necessary on their part -

for the successful completion of the substantive offense they were

conspiring to commit, which decreases the offense level by 3 levels

pursuant to U.S.5.G. § 2X1.1(b)(2).

Based on the defendant’s role in the offense charged in Group 2,a2

level increase in the offense level is appropriate pursuant to US.S.G.

§3B1.

(]

The adjusted offense level for Group 2 is 18,

The combined offense level for Groups 1 and 2, pursuant to U.S.8.G. §

3D1.4, 18 20, @/Q/
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(c) | For purposes of U.8.8.G. § 3E1.1, a three-level reduction of the offense level
for defepdani’s ?ccepiaﬁce of responsibility is appropriate. However, should %«hé United
States obtain of reccive additional evidence or information prior to sentencing that, in jts sole
discretion, it determines to be credible and materially in conflict with this stipulaiibn, then’

»
*

the United States shall no longer be bound by this stipulation.

(). Basedonthe foregoing, the defendant’s zidjusted offense level forthe efi*ensés
o which he ispieading guilty is 17. The guideline sentencing range for off_énse level 17 is
24 to0 30 months imprisonment. The defendant’s appropriate guideﬁne fine réggé within the
meaning of § 2R1.1{c)(1) is $1 QQ,{)OD to $500,000.
5 Waiver of Appeal, VvV enu;e Defenses, FOIA and Privacy Act Rights

The defendant also understands thai Title 18, Uniied States Code, Section 3742 affords a

defendant the right io. appeal the sentence impesegi. Nonetheless, the defendant knowingly waives
the nght to appeal the conviction and any sentence within the statutory maximum described above
{or the manner in which that sentence was determined) on the grounds set forth in Title i8,'1}nited
States Code, Section 3742 or on any ground whatsoever, in exchange for the concessions made by
the United States in this Plea Agreement. This agreement does not affect the rights or obligations
of the United States as set forth in Title 18, United States Code, Section 3742(b). The defendant
also agrees to give up any defense based on venue in this District, and agrees voluntariiy to consent
to the jurisdiction of the United States to prosecute this case against him in the United States District
Court for the Eastern District of Virginia. The defendant also hereby waives ail rights, whether
asserted directly or by a representative, 1o request or receive from any depariment or agency of the

United States any records pertaining to the investigation or prosecution of this case, including



without limitation ény rec;:ards {hat may be sought under the Freedom of Information Act, Title 5,
United States Code, Section 552, or the Privacy Act, Title 5, United States Code, Secti?n 552a.
e , : :

6. . Sentencing Agreement |

Pursuant 16 Fed, R. Crim. P. 11{c){1)(B), the United States and the defendant agree that the
appropriate disposition of this case is, and agree 1o recommend jointly, that the Court impose a
sentence requiring the defendant to pay to the United States a criminal fine of $75,000, to pay
restitution in the amount ordered by the court, and to serve a jéii term of eighteen months of
incarceration, pursua:';t to U.S.S8.G. § SCLI(D) ("the Recommended Sentence™).

a. The United States and the defendant agree that there exists no aggravating or
mitigating ;ircumstancc. of a kind, or to a degree, not adequately taken into
consideration by the U.S. Sentencing Commission in formulating the Senl_énc_ing
Guidelines justifying a departure pursuant to U‘S.S_.G. § 5K2.0. The United States
and the defendant agree not to seek or support any sentence outside of the |
applicable Guidelines range nor any Guidelines adjustment for any reason that is
not set forth in this Plea Agreement. The United Staies and the defendant further
agree that the Recommended Sentence set forth in this Plea Agreement is
reasonable.

b. The United States and the defendant agree that the applicable Guidelines fine and
incarceration ranges cxceed the fine and lerm of imprisonment contained in the
Recommended Sentence set out above. Subject to the full and continuing

cooperation of the defendant, as deseribed in Paragraph 11 of this Plea

Agreement, and prior to sentencing in this case, the United States agrees that if 4




‘

its sole discretion, the United States dotermines fiﬁét a departure or feduction of
sentence is appropriate, it will make a motion, pursuant to USS8.G.§ Skl.l‘, for
a down{&jard l{iépm’iﬁm from the Guidelines finc and incarceration ranges in this
case and will request that the Coﬁrt impose the fine and term of imprisonment

% .
contained in the Recominended Sentence set out above because of the defendant’s

substantial assalsltauce in the United States's znvesngalwn and prosccutaoné of
viélations of federal cri-mina} law in the mf;;'ine fﬁnders and buoys industries and
the plésiic marine pilings industry. |

Subj(x:'t to the engoin(g,. full, and 1;'uthful c:aoperaiicn of the defendant 'dg;-scrihed in
Paragraph 11 of this Plea Agreement, and before sentencing in the case, the
United States will fully adviéﬁz the Court and the Probation Office of the fact,
manner, and extent of the defeﬁdam’s cooperation anf:t his commitment to
prospective cooperation with the Ulnited States’ investigation and prosecuiions, all
materi%i facts relating to the defendant’s involvemeﬁ& in the charged offense, and
all other relevant cc;.néuc{. To enabie the Court to have the benefit of all relevant
sentencing information, the United States may request, and the defendant wi!i not
oppese, thal sentencing be postponed until his cooperation is complete,

The United S;aies and the defendant understand that the Court retains complete
discretion 1o accept or rgject the Recomm_ended Sentence set out above. The
defendant understands that, as provided in Fed. R, Crim. P. 11{c}{3)(B), if the

{Court does not impose a senience consisient with the recommendation contained

in this Agreement, he nevertheless has no right to withdraw his plea of gu /ii}
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¢ The defendant understands that he may be subjec; to administrative action lhy
federal or state agencies other than the Unitet? States Department of 3}}s£§ce,‘
Antitrast Division, based ﬁpon the conviciioﬁ ‘resulting from this Plea Agreement,
and that this Plea Agreement in no way controls whatever action, if any, other
agencies may take. However, the Unit;cd Siatcs‘]agrees that, if requested, it will
advise the appropriate officials of any governmental agency considering such

administrative action of the fact, manner, and extent of the cooperation of the

defendant as a matter for that agency to consider before determining what

.

+

administrative action, if any, to take.

f, The United States will not object to the defendant’s request that the Court make a

recommendation lo the Bureau of Prisons that the Bureau of Prisons designate that

the defendant be assigned to a particular Federal Minitnum Security Camp to

¥
+

serve his sentence of imprisonment and that the defendant be released following
sentencing to allow him to self-surrender to the assigned correctional faciiiiy ona
specified date.
7. Special Assessment
Before sentencing in this case, the defendant agrees to pay a mandatory special assessment
of one hundred dollars ($100.00) per count of conviction.
8. Payment of Monetary Penalties
The defendant understands and agrees that, pursuant to Title 18, United States Code, Section
3613, whatever monetary penalties are imposed by the Court will be due and payable immediately

and subject 1o immediate enforcement by the United States as provided for in Section 3613.



Furthermore, the c_iéfgndaﬁt agrees to provide all ofhis ﬁnénciai iﬁf&maiieu 10 the United States and
the Prsbaiian!Qfﬁcc anc?, if requested, to participate in a pre-senfencing deblor’s eXamina'ﬂen. Ifthe
Court imposc's .a schédtiie o}” payments, the defendant undersia;}-ds that the sch.edﬁle of payments is -
merely a minimum schedule of payments and not the only method, nor a limitation on the methods,
available to the Unitled Statﬁshto enforce the judgment if necessary. f

9. .Re_sti.ttztién for Offenses of Conviction al‘ui Other Offenses

a. The Uﬁitcd"Siate.s agrees that it will not seck an'or‘éer ol restitution with respect to
Count 1 in this case b’facause of the availability of civil canses of action. With res;ﬁeci Ib Count 1,
the defendant agrees o the entry of a Restitution Order fclar the full amount of the victims’ losses.
The defendant also agrees that restitution is duc-", to the victim(s) of an offense listed in Title 18,
Linited States Code, Sectic_n 3663A{C)(1XA) that is not the offense of conviction but nonetheless
gave tise to this Plea Agreement. The United States and the defendant further agree to jointly
recomn;end that any final restitution amount ordered by the court should be offset by any funds
already transferred to {iue Clerk of the Court for distribution to the victims, as verified by the United
States and the Court. |

b, The defendant further undersian.ds the Court will determine the precisc restitution
amount owed to the viciims and that amount will become incorporated into a restitution judgment
in this case.

16, Immunity from Further Prosecution

Subject to the full, truthful, and continuing cooperation of the defendant, as described in

Paragraph 11 of this Plea Agreement, and upon the Court’s acceptance of the guilty plea called for

by this Plea Agreement and the imposition of the recommended senience, the United States will not

-10-
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bring further criminal charges against the defendant for any act or offense committed before the date

of this Plea Agreement that was undertaken in furtherance of: {1) antitrust offenses i‘nvb]ving the

! f A

manufactum? orsaleof mariné fenders and buoys or plastic rﬁarine pilings, and (2) offenses involving
a sch.ems or artifice to defraud described in the attached Statement of Facts (“Relevant Offenses™). .
The nonprosecution terms of this paragraph do not apply to civil matters of any kind, to any violation
of the federal tax or secu?ities'iéws, or to any crime of &iaieu@eu |

11. Defendant’é Caéperatien |

The defendant agrees to cooperale fully and truthfully with the United Stzlltes in the
prosecution of this c'alse‘, the conduct of the current fedeliai investigation of violations of federal
antitrust and related criminai laws involvi ng (1) antitrust offenses involving the manufacture or sale
of marine fenders and buoy‘s orplastic marine pilings, and (2) offenses involving a scheme or artifice
to defraud described in the attached Statement of Facts; any other federal investigation resulting
therefrom, and any litigation or other proceedings arising or re:sulting from any such investiéaiiﬁn ‘
to which the United Siz;tes is a party {“Federal _Procecdings*). In that regard:

a. The defendant agrees to testify truthfully and completely at any grand juries,

irials or other proceedings.
b. The defendant agrees to be reasonably available for debriefing and pre-trial

con ferénces as the United States may require,
c. The defendant agrees to provide all documents, records, writings, or materials

of any kind in the defendant’s possession or vnder the defendant’s care,

custody, or controi relating directly or indircetly to all areas of inquiry and

nvestigation, /
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d. © The defendant agrees that, upmé request by the United States, the defendant

will voluntarily submit to polygraph examinations to bé cqnd'gcted by a

! ' .
'

;;oiygraph examiner of the United States” choice.

e. ’}‘ he defendant agrees that the Statement of Facts is limited to information to,
support the plea. The defendant will Iprc;vide moré detailed facts rel_atingrio'
this case during ensuing debriefings. .

f. | 3“‘:1_43‘ defeﬁdani is hereby on notice that thé defendant may nc;'t' violate any
" federal, state, or local criminal law while cooperating with thé Unilted States,
" and that the United States will, in i;s discretion, consider any silqh violation
in wgiﬁaiing whether to file amotion for a downward departure or reduction
rof éentencé. |
g Nothing in this agreement ﬁiaces any obi.igatio'n on the United States to seek

the defendant’s cooperation or assistance.

12, Use of Information Provided by the Defendant Under This Agreement

Pursuant to Section 1B1.8 of the Sentencing Guidelines, no truthful information that the
defendant provides pursuant to this agrecment wili be used to enhance the defendant’s guidelines
range. The United States will bring this Plea Agreement and the fuli extent of the defendant’s
cooperation to the attcniim; of other prosecuting efﬁées if requested. Nothing in this Plea
Agreement, however, restricts the Court’s or Probation Office’s access {o information and records
in the posscssion of the United States. Furthermore, nothing in this agrecment prevents the United
States in any way from prosecuting the defendant should the defendant provide false, untruthful, or

perjurious information or lestimeny or from using information provided by the defendant in
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furtherance of any forfeiture action, whether criminal or ¢ivil, administrative or judicial.

13, Defendant Must Provide Full, Complete and Truthful Cseperlatiﬂn
- Ty . , ‘ S
This Plea Agreement is not conditioned upon c‘hérgesl being brought against any other |
individual, This Plea Agreement is not conéitionéd upon any outcome in any pending investigation.
This Plea Agreement is not conditioned upon any resuii in an'}t_}“uture prosecution which may occut |

bt

because of the defendant’s cooperation, This Plea Agreement is not.conditioned upon any result in

any future grand jury presentation or trial invoiving charges resuiﬁ’ng from this investigation. This
Plea Agrecment is conﬁiﬁ oned upon the defendant providing full, complete and truthful cogperaﬁon.
4. Motién for a Downward Departure
The parties agree ?‘Lhat the Unitéd States reserves the right lo éeek any departure from the

applicable sentencing éuideiines, pursuant to Section 5K 1.1 of the Sentencing Guidelines and Policy

Statements, or any reduction of sentence pursuant to Rule 35(b) of the Federal Rules of Criminal

t
+

Procedure, if, in its sole discretion, the United States determines that such a departure or reduction
of sentence is appropriate.

15, Breach of the Plea Agreement and Remedies

The defendant agrees that, should the United States determine in good faith, during the ﬁeriod
that any Federal Proceeding JS pending, that the defen_da;u has failed to provide full and truthful
cooperation, as described in Paragraph 11 of this Plea Agreement, or has otherwise violated any
provision of this Plea Agreement, the United States will notify the defendant or his counsel in
writing by personal or overnight delivery or facsimile transmission and may also notify his counsel

by telephone of its intention 1o void any of its obligations under this Plea Agreement {except iis

obligations under this paragraph), and the defendant shall be subject to prosecution for any federal




crime of which the United States has knowledge including, but not limited to, the substantive

offenses relating to the investigation resulting in this Plea Agreement. The defendant agrees that,

+
L )

in the event that the United States is released from its obligations under this Plea Agreement and

brings criminal charges against the defendant for any Relevant Offenses, the statute of ﬁmitaﬁons"

period for such offense will be tolled for the period beiwcen the date of the si gnmg, of ”Lius Pi&a
Agreement and s:x (6) months after the date the Umted Staies gave notice of its mteni to void its

obligations under this Pleg, *AgreemenL

The defendant understands and dgrees that in any further prosecution of him resulting from

4
i

the release of the United States from its obligations under this Plea Agrecment based on the

defendant’s violation of the Plea Agreement, any documents, statements, information, lestimony, or

evidence provided by'in'm to attorheys or agents of the United Siatés, federal grand juries, or eourts,
and any leads derived therefrom, may be used against him in any énch further prosecution. In
addition, the dﬁfeﬂdézﬁtiuncondiiionaliy waives his right to challenge the use of such evidence in any
such further prosecutiﬁ::m, notwithstanding the protections of Fed. R. Evid. 410.

16, Nature of the Agreement and 5,fiediﬁcatinns

This written agréemeni constitutes the complete Plea Agreement between the United Szates,
the defendant, and the deé’encliant"’s'counse?. The defendant and his attorney acknowledge that no
;hreats, promises, or represex;tatiens have been made, nor égreements reached, other than those sat

forth in writing in this Plea Agreement, to cause the defendant to plead guilty. Any modification of

this Plea Agreement shall be valid only as set forth in writing in 2 supplemental or revised Plea
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Agreement signed by all parties. The undersigned attomeys for the United States have been
authorized by the Attorney General of the United States to enter this Plea Agréemept op behalfof

the United States.

By: /ﬂ;
; i.B ady ‘:E:‘vz{gan
K eth W, Gau

Patrick Egan
Jon B, Jacobs

Altorneys, Antitrust Division
U.S, Department of Justice

Robert 1. Secidel, Supers"‘fsory
Assistant United States Attorney

Defendant’s Signatare: I herchy agree that | have consulted with my attorney and fully
understand all rights with respect to the pending criminal infm"mation; Further, I fully :unde:.’stand ,
all rights with respect to 18 U.8.C. § 3553 and the provisions of the Sentencing Guidelines Manual

that may apply in my case. | have read this Plea Agreement and carefﬁiiy reviewed every part of it
with my altorney. I understand this agreement and voluntarily agree to it,

Date: %//7 “\ \ua LAL ’f\«\t/bwv“\

DONALD L. MURRAY  _ .7
Defendant

Defense Counsel Signature: 1 am counsel for the defendant in this case. 1 have fully

expiained to the defendant the defendant’s rights with respect to the pending information. Further,

Thavereviewed 18 U.S.C. § 3553 and the Sentencing Guidelines Manual, and ! have fully explaimed

. %q
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to the defendant ﬂf:é provisions that may apply in this case. I have carcfully reviewed every part of

this Plea Agreeme’nt with the defendant. To my knowledge, the defendant’s decision to enter into
| ¢ ’ | ) ' : 1

this agrcemcnt isan mformed and voluntary one.

P (.0

James . Wade
YIS .for_the Defendant
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