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SHEARI N INC., d/b/a SHEARI N & COVPANY REALTORS; Plaintiffs
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DONREY CORP. d/ b/ a DONREY MEDI A GROUP,
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RESPONSE OF THE UNI TED STATES TO DEFENDANTS' MOTI ON
TO EXCLUDE EVI DENCE OR, ALTERATI VELY,
FOR CONFI DENTI ALI TY PROCEDURES

The United States hereby opposes defendants' notion to exclude
certain broad categories of evidence, or alternatively, to have the
Court apply procedures to maintain the confidentiality of a nunber
of broad categories of information described in the notion.
Def endants’ Modtion for a Protective Order. Al though the Gover nnent
does not oppose procedures for maintaining the confidentiality of
speci fied docunents that contain properly designated, confidenti al
busi ness information under Fed. R Gv. P. Rule 26, it does oppose
def endant’' s general invocation of confidentiality for broad cl asses
of docunments. Defendants could (and shoul d) easily provide -- but

have failed to do so -- a specific list of docunents on the



government's exhibit list that they believe are appropriately
protected as confidential. I nstead, by nerely describing broad
categories of information, defendants would place a trenendous
burden on the Court and the parties to predeterm ne whether
docunents on the respective exhibit Ilists fall wthin the
def endants' descriptions. The result would be uncertainty and
likely delay of trial.

In order to expedite trial, the United States has repeatedly
requested that defendants specifically identify any docunments in
the Government's exhibit [ist that are "confidential" under the
Suppl emental Stipulation and Order.¥ |t appears to the governnent
that few if any of the docunents in the CGovernment's current
exhibit list fall within the defendants' descriptions.? In
particular, there is no justification for defendant's request that
the sale price for the Northwest Arkansas Tinmes be kept secret.
Nonet hel ess, defendants may still dispute the confidentiality of
docunents that have | ong been on the Governnents' exhibit list at
trial.

The Supplenental Stipulation and Oder provides that the
novant for a protective order nust identify the docunents for which

itis seeking protection, or identify information the novant felt

! See Mdtion of the United States Chal |l enging the
Confidentiality of Certain Docunents; letter from Craig Conrath,
to Jerry Jones (April 17, 1995); and letter from Crai g Conrath,
to Jerry Jones (April 23, 1995)

2 Nor does the United States anticipate eliciting
testinmony that mght fall within the descriptions provided
(excludi ng unforeseen rebuttal, etc.).

2



should be deened confidential testinony.¥ Defendant's broad
descriptions of confidential information provide little nore
gui dance than a request that this Court exclude any docunment held
to be protectable under Rule 26(c).¥ Thus defendant's notion
presunes that they can determine at trial, on a docunent-by-
docunent basis, whether a docunment sought to be admitted into
evidence falls within the descriptions they provide. It is "wholly
inproper” for litigants "to claim for thenselves the role of
deci di ng which testinmony and docunents will be shielded frompublic

di sclosure.” United States v. IBM 82 F.R D. 183, 185 (S.D.N. Y

1979) . The second alternative, asking the court to decide at

trial, is unnecessarily burdensone and will cause undue del ay.
Consequently, the United States opposes Defendants' Motion for

a Protective Order to the extent it seeks to prevent the adm ssion

of otherw se adm ssi bl e evidence (including testinony). Moreover,

® "The producing party ... shall then determ ne whether or
not it wishes to maintain the confidentiality of such docunent or
information. If it does, the producing party ... shall then file

a notion for a protective order limting or
i mposi ng conditions on use of such docunment or information in
open court." Confidentiality Oder at § 10.

4 Under the comon law, "[t]he public has ... a right of
access to public records, including judicial records. N xon v.
War ner Communi cations, Inc., 435 U S. 589 (1978). In general,
the right entitles the public to have access to "materials upon
which a judicial decision is based.” WIlk v. Anerican Medical
Ass'n, 635 F.2d 1295, 1299 n.7 (7th Gr. 1980). Consequently, a
party requesting the sealing of judicial records nust denonstrate
"to what extent [the] party's interest in privacy or
confidentiality of its processes outweighs [the] strong
presunption in favor of public access to judicial proceedings."”
Johnson v. Greater Southeast Community Hosp. Corp., 951 F.2d
1268, 1277 (D.C. Cir. 1991).




the United States opposes defendants' attenpt to overly burden the
Court and the parties by inposing on themthe burden of determ ning
which of the docunents on its exhibit list fall wthin the
defendants' broad descriptions. The United States does not,
however, oppose the inposition of procedures to protect the
confidentiality of any specific docunents that defendants identify
and this Court deens confidential under Rule 26. Nor does the
Gover nnent oppose the inposition of confidentiality provisions for
testinmony that properly falls within Rule 26 and the descriptions
in defendants' notion.
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