UNI TED STATES DI STRI CT COURT
VESTERN DI STRI CT OF ARKANSAS
FAYETTEVI LLE DI VI SI ON

UNI TED STATES OF AMERI CA: [filed 3/28/95]
Plaintiff i Gvil Action No.:

VS.

NAT, L. C., and D.R PARTNERS
d/ b/ a/ DONREY MEDI A GROUP;

Def endant s

BRI EF I N SUPPORT OF THE MOTI ON OF UNI TED STATES FOR CONSOLI DATI ON
PURSUANT TO RULE 42(a) OF THE FEDERAL RULES _OF Cl VI L PROCEDURE

I
| NTRODUCTI ON

The United States has noved this Court to have its action
consolidated with Cormmunity Publishers Inc., Shearin, Inc., d/b/a
Shearin & Conpany Realtors v. Donrey Corp. d/b/a/ Donrey Media
Group, NAT, L.C, Thonson Newspapers Inc., and the Northwest
Arkansas Tines, No. 95-5026 (WD. Ark. filed February 6, 1995)
The United States' notion for consolidation requests consolidation
for the purposes of pre-trial proceedings and trial only; it does
not request a consolidation of judgnents or rights to appeal.

Rule 42 (a) of the Federal Rules of G vil Procedure provides
t hat :

When actions involving a comon question of |aw or

fact are pending before the court, it nay order a joint

hearing or trial of any or all the matters in issue in

the actions; it my nmake such orders concerning

proceedings therein as may tend to avoid unnecessary
costs or del ay.



Fed. R Cv.P. 42(a). The purpose of Rule 42(a) "is to give the
court broad discretion to deci de how cases on its docket are to be
tried so that the business of the court may be dispatched wth
expedition and econony while providing justice to the parties.”

Wight & AL Mller, Federal Practice and Procedure, 8§ 2381 (1971).

|1
THE ACTI ONS | NVOLVE COVMON QUESTI ONS OF LAW AND FACT

Rule 42(a) permts a district court to consolidate separate
actions when they involve "a comon question of law or fact."
Fed. R Gv.P. 42(a). Even if there are sone questions that are not

common, consolidation is not precluded. Batazzi v. Petroleum

Hel i copters, Inc., 664 F.2d 49, 50 (5th Cr. 1981); See Central

Motor Co. v. United States, 583 F.2d 470 (10th Cr. 1978).

Common questions of law and fact abound in these cases.
First, both cases allege violations of Section 7 of the Cayton
Act, as anended, 15 U S.C. § 18, and Section 1 of the Sherman
Antitrust Act, 15 U.S.C. 8 1. Second, both causes of action arise
from the sanme factual situation; nanmely, the circunstances
surroundi ng the acquisition of the Northwest Arkansas Tinmes by NAT,
L.C In addition, both cases identify the Donrey Media G oup and
NAT, L.C as defendants. Both cases have alleged that the sale of

| ocal daily newspapers and the sale of daily |ocal advertising



constitute rel evant product markets.' Furthernore, both cases seek
simlar relief fromthis Court; specifically, that NAT, L.C, or
any of its affiliates, be enjoined from maintaining owership of
the assets of the Northwest Arkansas Tinmes. This case is therefore

particularly appropriate for consolidation.

1]
A COURT HAS BROAD DI SCRETI ON | N ORDERI NG CONSOLI DATI ON

A court has broad discretion 1in determning whether

consolidation is practical. Atlantic States Legal Foundation |nc.

v. Koch Refining Co., 681 F. Supp 609, 615 (D. Mnn. 1988). In
exercising this discretion, a court should weigh the time and
effort consolidation would save with any inconveni ence or delay it

woul d cause. Hendrix v. Raybestos-Minhattan, Inc., 776 F.2d 1492,

1495 (11th Cr. 1985); Huene v. United States, 743 F.2d 703, 704

(9th Gr. 1984). See also Kraner v. Boeing Co., 134 F.R D. 256 (D.
M nn. 1991).

Consolidation offers efficiency and conveni ence in this case.
Consolidation will result in one trial which wll bind al
plaintiffs and defendants. This wll save time and avoid

unnecessary costs to the defendants, the plaintiffs in two actions,

'The Plaintiffs, Communi ty Publishers Inc. and Shearin,
Inc., have amended their conplaint and all ege that advertising
delivered in and by daily newspapers that publish the news of
Washi ngton and Benton counties is also a relevant product market.
See Plaintiff's Second Arended Conplaint 8.
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Wi t nesses who woul d ot herwi se be required to testify in both cases,
and this Court.

Consolidation will not delay the disposition of this case. 1In
fact, it wll mnimze delays. The United States and the

plaintiffs in the other case are at different stages of the

di scovery process, but this does not bar consolidation. Uni t ed
States v. Gty of Chicago, 385 F. Supp. 540, 543 (N.D. Il1l. 1974).
The United States will be prepared to present its case on April 3,

1995, the day that this Court has scheduled the trial in Community
Publ i shers Inc., Shearin, Inc., d/b/a Shearin & Conpany Realtors v.
Donrey Corp. d/b/a/l Donrey Media Goup, NAT, L.C, Thonson
Newspapers Inc., and the Northwest Arkansas Tinmes, No. 95-5026
(WD. Ark. filed February 6, 1995).



IV
CONCLUSI ON

The United States requests this Court to grant its notion to
consolidate this action with the action brought by Conmunity
Publ i shers, 1Inc. and Shearin Inc., d/b/a Shearin & Conpany

Real t or s.

Respectfully subm tted,

/s/

Craig W Conrath

Att or ney
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