
IN THE UNITED STATES COURT OF APPEALS
FOR THE FIST CIRCUIT

No. 96-2001

UNTED STATES OF AMERICA

Plainti-Appellant,

NIPON PAPER INUSTRS CO. LTD.
mJO PAPER CO. INe.; and HIORI ICHIDA

Defendants-Appellees.

ON APPEAL FROM THE UNTED STATES DISTRICT COURT
FOR THE DISTRICT OF MASSACHUSETTS

BRIEF FOR APPELLANT UNITED STATES OF AMRICA

ANNE K. BINGAMAN
Assistant Attorney General

JOEL 1. KLEIN
Deputy Assistant Attorney General

Of Counsel

DA VID A. BLOTNER
LISA M. PHELAN
REGINALD K. TOM

Attorneys

JOHN J. POWERS , III
ROBERT B. NICHOLSON
MARK S. POPOFSKY

Attorneys

Antitrust Division
S. Department of Justice

1401 H Street. N.
Washington. D.e. 20530

Antitrst Division

S. Deparment of Justice
950 Pennsylvania Ave.. N.
Washington. D.e. 20530-0001
(202) 514-3764



TABLE OF CONTNTS

TABLE OF AUTHORIS. . 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 

. . . . . . . . . . . . . . ii

STATEMENT OF SUBJECT MATTR AN APPELLATE mRISDICTON ............ 1

STATEMENT OF ISSUES. . . . . . . . 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 

. . . . . . . . . 1

STATEMENT OF THE CASE... . .. . .. . 

. .. .. . . . . . . . . . . .. . .. ... . . .. . . . . . .. . . . 

. . 2

Course of Proceedin gs

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 

. . . . . . . . . . . . . . . 2

Statement of Facts

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 

. . . . . . . . . . . . . . . . . . 2

SUMMARY OF ARGUMNT. . . 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 

. . . . . . . . . . . 7

ARGUMENT

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 

. . . . . . . . . . . . . . . . . . . . . . . . . . 10

STANDAR OF REVIW ............................................

II. THE DISTRICT COURT ERRED IN HOLDING THAT TH SHERMN ACT WHN
ENFORCED CRIALLY FAIS TO REACH WHOLLY FOREIGN CONDUCT
THAT PRODUCES TH REQUISITE EFFCTS IN THE UND STATES .....

The Indictment As Construed By The Distrct Cour States A Cognizable Sherman
Act Offense

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 

There Is No Basis For Truncatig The Sherman Act s Jursdictional Reach In
Gial Actions. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 15

III. THE DISTRCT COURT INCORRCTY CONSTRUED TH INICTENT NOT
TO ALLEGE OVERT ACTS UNERTAKEN IN FUTHRACE OF 
CONSPIRCY WIIN TH UNTED STATES

........ . . . . . . ... ...... ...

The Indictment Provides Sufficient Notice That The Unite States Wil Seek To
Prove In- S. Conspiratorial Conduct . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 34

The Distrct Court Wrongly Required The Governent To Alege The Evidentiar
Detas Of A Separate Vertcal Resale Prce Maitenance Conspiracy. . . . . . . . 36

CONCLUSION. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 40



TABLE OF AUTHORIS

CASES

American Banana Co. v. Unite Fruit Co. 213 U.S. 347 (1909) .................... 24-

Boyce Motor Lines v. United States , 342 U.S. 337 (1957) . . . . . . . . . . . . . . . . . . . . . . . . . . . . 26

Business E1ecs. Corp. v. Shar Elecs. Corp. , 485 U.S. 717 (1988) . . . . . . . . . . . . . . . . . . . . . . 37

Ca v. United States , 364 U. S. 587 (1961) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 21

Chapman v. United States, 500 U.S. 453 (1991) ................................... 23

Contiental Ore Co. v. Union Carbide & Carbon Corp. 370 U.S. 690 (1962) ............. 38

EEOC v. Arabian American Oil Co. , 499 U.S. 244 (1991) . . . . . . . . . . . . . . . . . .. 10 , 16-

Foley Bras.. Inc. v. Filardo , 336 U.S. 281 (1949) .................................. 20

Bm v. United States , 273 U. S. 593 (1927) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 33

Hamg v. United States , 418 U. S. 87 (1974) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 34

Hartford Fire Ins. Co. v. Caliornia, 509 U.S. 764 (1993) .... 6, 11- 13, 15- 17, 25, 28-

In re Grand Jury Investigation , 186 F. Supp. 298 (D. C. 1960) ....................... 19

Liamuiga Tours v. Travel Impressions. Ltd. , 617 F. Supp. 920 (E. Y. 1985) .. . . . . . . . . . 16

McCulloch v. Sociedad Nacional de Marneras de Honduras 372 U.S. 10 (1963) .......... 20

McBoyle v. United States , 283 U.S. 25 (1931) .................................... 25

Monsanto Co. v. Spray-Rite Servo Corp. , 465 U.S. 752 (1984) ........................ 37

Na v. United States , 229 U. S. 373 (1912) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 35

Papst Motoren GmbH & Co. V. Kanematsu-Goshu (U. A.). Inc.
629 F. Supp. 864 (S. Y. 1986) . .. . . . . .. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 12



Pinkerton v. United States , 328 U.S. 640 (1946) 

...............,...... 

. . . . . . . . . . . . . 33

Rc v. Sonotone Corp. , 442 U. S. 330 (1979) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 31

Rothschild v. United States , 179 U.S. 463 (1900) " " 23

5m v. United States , 507 U. S. 197 (1993) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 20

Sm v. United States , 508 U.S. 223 (1993) 

.... . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 

Staples v. United States , 114 S. Ct. 1793 (1994) .................,.............. 23-

v. Bulova Watch Co. , 344 U. S. 280 (1952) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 25

United States v. AP. Woodson Co. , 198 F. Supp. 579 (D. C. 1961) . . . . . . . . . . . . . . . . 34

United States v. Al, 864 F.2d 248 (1st Cir. 1989) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 34

United States v. Alumium Company of America, 148 F.2d 416 (2d Cir. 1945) . .. 12 , 14

United States v. American Tobacco Co. , 221 U.S. 106 (1911) . . . . . . . . . . . . . . . . . . . . . . 26,

United States v. Barker Steel Co. , 985 F.2d 1123 (1st Cir. 1993) ...................... 34

United States v. Ba, 404 U. S. 336 (1971) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 22

United States v. Bay State Ambulance & Hosp. Rental Serv.. Inc.
874 F.2d 20 (1st Cir. 1989) ............................................. 27

United States v. Bowman, 260 U.S. 94 (1922) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 6, 17-

United States v. Cinemette Corp. of America, 687 F. Supp. 976 (W.D. Pa. 1988) ..........

United States , 78 F.3d 726 (1st Cir. 1996) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 10

United States v. Endicott, 803 F.2d 506 (9th Cir. 1986) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 33

United States , 420 U.S. 671 (1975) ......................................

United States v. Hajecate, 683 F.2d 894 (5th Ci. 1982), denied
461 U. S. 927 (1983) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 35

United States v. Inco Bank & Trust Corp. , 845 F.2d 919 (11th Cir. 1988) . . . . . . . . . . . . . . . . 33



United States , 478 U. S. 597 (1986) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 23

United States v. Johnson , 952 F.2d 565 (1st Cir. 1991), denied, 506 U.S. 816 (1992) ... 35

United States .K, 218 U.S. 601 (1911) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 33

United States v. Lindemann , 85 F.3d 1232 (7th Cir. 1996) . . . . . . . . . . . . . . . . . . . . . . . . . . . . 

United States v. Ma, 517 F. 2d 259 (5th Cir. 1975), denied
423 U.S. 1087 (1976) 

................................................. 

United States v. Markee, 425 F.2d 1043 (9th Ci.

), 

denied , 400 U.S. 847 (1970) . . . . 34

United States v. Mi, 771 F.2d 1219 (9th Cir. 1985) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 10

United States v. Morrow, 39 F.3d 1228 (1st Ci. 1994), denied
115 S. Ct. 1421 (1995) ............,................................... 37

United States v. National DaiI Products Corp. , 372 U.S. 29 (1963) . . . . . . . . . . . .. . . . . . . . 

United States v. Pacifc & Arctic Ry. , 228 U.S. 87 (1913) . . . . . . . . . . . . . . . . . . . . . . . . . . . . 31

United States v. Procter & Gamble Co. , 356 U.S. 677 (1958) ......................... 19

United States v. R.P. Oldham Co. , 152 F. Supp. 818 (N.D. Cal. 1957) .................. 19

United States v. Sampson , 371 U.S. 75 (1962) 

.................................... 

United States v. Shabani , 115 S. Ct. 382 (1994) " " 21,

United States v. Socony-Vacuum Oil Co. , 310 U.S. 150 (1940). . . . . . . . . . . . . . . . . . 12 26,

United States v. Tedesco , 441 F. Supp. 1336 (M.D. Pa. 1977) ..................... 34,

United States v. Thompson/Center Ar Co. , 504 U.S. 505 (1992) . . . . . . . . . . .. 17, 23-

United States v. Topco Assocs.. Inc. , 405 U.S. 596 (1972) ........................... 31

United States v. Townsend , 924 F.2d 1385 (7th Cir. 1991) ........................... 37

United States v. United States Gypsum Co. 438 U.S. 422 (1978) ............... 6 24-

United States v. Verdugo-Urquidez, 494 U.S. 259 (1990) . . . . . . . . . . . . . . . . . . . . . . . . . . . . 19



United States v. Wilshie Oil Co. , 427 F.2d 969 (10th Cir.

), 

denied
400 U.S. 829 (1970) ............................................ 35-36,

United States v. Winter, 509 F.2d 975 (5th Ci.

), 

denied , 423 U.S. 825 (1975) ........ 33

STATUS AND RULES

15 U. c. 1 ...................................... 1- 9, 11 , 13, 15- 16, 20, 29-

15 U. C. 6a .... 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 

8, 11 , 13- 15,

15 U. S. C. 1-7 " " 1

15 U. C. 6201- 6212 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 32

18 U. C. 3231 ............................................................. 1

28 U. C. 3731 

........................................................,.... 

Act Concernng Prohibition of Prvate Monopoly and Maitenance of Fai Trade
of 1947 " " 20

Fed. R. App. P. 4(b) 

......................................................... 

Fed. R. Cr. P. 7(c)(I) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 34

Pub. L. 97-290 96 Stat. 1246 (1982) " '" 13

OTHR

21 Congo Rec. 1765 (1890) ................................................... 28

21 Congo Rec. 2455 (1890) ................................................ 28-

Earl W. Kitner, The Legislative History of the Federal Antitrst Laws and Relate
Statutes (1978) ................................................... 28-

Gar B. Born, International Civil Litigation in United States Cours (3d ed. 1996) . . . . . . . . . . 12

R. Rep. No. 686, 97th Cong. , 2d Sess. (1982) 

................ 

8, 12, 13- 16, 20, 23, 29-

R. Rep. No. 772, 103d Cong. , 2d Sess. (1994) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 

. . . . .



Restatement (Thid) of Foreign Relations Law (1987) ............................... 18

S. Rep. No. 388, 103d Cong. , 2d Sess. (1994) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 9,

S. Deparent of Justice and Federal Trade Commssion, Antitrst Enforcement
Guidelies for International Operations (Apr. 1995) . . . . . . . . . . . . . . . . . . . .. 14- 15,

S. Deparent of Justice Antitrst Division, Antitrst Enforcement Guidelies
for International Operations (Nov. 10, 1988) ................................ 26

S. Deparent of Justice Antitrst Division, Antitrst Enforcement Guidelies
for International Operations (Mar. 1 , 1977) .............................. 26,



IN TH UND STATES COURT OF APPEALS
FOR TH FIST CIRCUIT

No. 96-2001

UNTED STATES OF AMRICA

Plaiti-Appellant,

NIPON PAPER INUSTRS CO., LTD.
mJO PAPER CO., INC. ; and HIORI ICHIA

Defendants-Appellees.

ON APPEAL FROM TH UNTED STATES DISTRCT COURT
FOR TH DISTRCT OF MASSACHUSETTS

BRIF FOR APPELLAN UNTED STATES OF AMRICA

STATEMENT OF SUBJECT MATTR AN APPELLATE mRISDICTON

The distrct cour had jursdiction pursuant to 18 U. C. 3231 and 15 U. C. 1. The

United States fied a tiely notice of appeal on September 13, 1996, from a fmaljudgment

entered on September 3, 1996. 28 U. C. 3731; Fed. R. App. P. 4(b). Ths Cour has

jursdiction pursuant to 28 U. C. 3731.

STATEMENT OF ISSUES

1. Whether the Sherman Act, 15 U. C. 1-7, when enforced craly, reaches conduct

underten entiely outside of the Unite States when that conduct produces a direct, substatial,

and reasonably foreseeable effect on Unite States import or domestic commerce.



2. Whether the Indictment suffciently aleges overt acts underten by defendants

coconspirators within the Unite States in fuerance of the averred conspiracy.

STATEMENT OF THE CASE

Course of Proceeings

On December 13, 1995, a grand jur sittg in Boston indicte Jujo Paper Co., Ltd.

Jujo ), and its successor entity, Nippon Paper Industres Co. , Ltd. ("NPI"), for conspirg with

others not named in the Indictment to increase the price of thermal facsime ("fax ) paper sold to

customers in the United States in violation of section 1 of the Sherman Act, 15 U. C. 1.

Indictment 2 (Appendix ("App. ") 18- 19). 1 NPI unsuccessfuy moved to quash service of

process. Subsequently, it moved to dismiss the Indictment for lack of personal jursdiction and

for failure to state an offense. The distrct cour (Tauro, c.J.) heard argument on these motions

durg a status conference held on July 24, 1996. On September 3, 1996, the cour entered an

order dismissing the Indictment for faiure to state an offense. The United States appealed.

Statement of Facts

1. Defendant Jujo, a Japanese corporation that had its headquarrs and pricipal place of

business in Japan , manufactued fax paper which it sold for import into North America. In 1993,

Jujo merged with another Japanese corporation to form NPI, also a Japanese corporation with its

headquarers and pricipal place of business in Japan. Because Jujo no longer exists , yet existed

durg the period of the aleged conspiracy as NPI's predecessor entity, both are collectively

The Indictment, in a separate count, charged other defendants with violatig the Sherman
Act though a different conspiracy. Indictment 13-24 (App. 23-27). On March 14, 1996,
Chief Judge Tauro transferred the trals relatig to ths count to the United States Distrct Cour
for the Eastern Distrct of Wisconsin.



referred to as NPI.

The Indictment charges NPI with "engag(ing) in a combination and conspiracy" with

unnamed coconspirators to increase the price of fax paper sold to United States customers in

violation of section 1 of the Sherman Act, 15 U. C. 1. Indictment ~ 2 (App. 18-19). The

conspiracy originate, the Indictment explais, in meetigs held in Japan in early 1990 durg

which NPI and other fax paper manufactuers "agree to increase the prices for fax paper to be

sold into Nort America. " Id ~ 7(b) (App. 20). Although the manufacters specifcaly intended

to raise prices with the United States, they did so without engaging in any conduct with our

borders, a result they accomplished by employig as interediares unafilate tradg houses.

The manufactuers sold the fax paper, in Japan , to the trading houses. Operatig both in Japan

and in the United States, the trading houses in tu aranged for shipment and sale to ultiate

customers located in the United States and elsewhere. kL ~ 9 (App. 21-22).

Successful effectuation of the conspiracy required ensurg that the trading houses

charged inated prices to U.S. customers, an objective the strctue of fax paper transactions

faciltated. The manufactuers not only "raised their prices" to the tradig houses "for fax paper

to be importd into Nort America, " kL ~ 7(c) (App. 20), but also "sold discrete quantities of fax

paper to the trading houses in Japan, for speifc customers in Nort America, on condition that

such quantities be sold to customers at specifed prices," kL ~ 9 (App. 21), and diecte the

trading houses " to implement price increases to fax paper customers" located in the United States

and elsewhere, kL ~ 7(d) (App. 20). Though effectively settg the price to customers located in

the United States in this rnanner, and by "monitor(ing) the trading houses ' transactions with the

Nort American customers, " the manufactuers "ensure(d) that the agree upon prices were



charged." li ~ 9 (App. 21).

The tradg houses, however, were not mere inocent conduits. Speccaly identied 

the Indictment as "co-conspirator(s), ~ 7(d) (App. 20), they undertook numerous acts withi

the United States to furher the scheme, includig "ship(ment of) substatial quantities of fax

paper manufactued in Japan into the Unite States for sales to customers." ld ~ 11 (App. 22).

Thus, although the Indictment discloses no overt act underten by the fax paper manufactuers,

including NPI, in furherance of the conspiracy with the Unite States, the Indictment aleges

such conduct by the coconspirator trading houses.

Durg the period of the conspiracy, NPI sold approximately $6. mion of fax paper for

import into North America. li ~ 4 (App. 19). Consequently, regardless of the trading houses

complicity, the conspiracy "had a diect, substatial and reasonably foreseeable effect on ( the)

import and domestic commerce" of the United States. ld ~ 12 (App. 22).

2. NPI responded to the Indictment by fig several motions to dismiss arguing, among

other thngs,2 that the cour lacked personal jursdiction and that the Indictment faied to state an

offense. In support of the lattr, NPI conceded that the Sherman Act, when enforced civily,

reaches wholly extraterrtorial conduct that produces cert effects in the United States. It

nonetheless argued that the Act does not cralze "conduct underten wholly outside the

territory of the United States. " NPI Motion to Dismiss at 2 (App. 30-31). Based on ths premise,

as well as its asserton that the Indictment faied to aver conduct underten by a conspirator

withi the United States in furherance of the aleged scheme, NPI argued that "the (Indictment

NPI also asserted that it could not be held craly liable for the acts of its predecessor
entity, Jujo. The distrct cour, dismissing the Indictment on other grounds, denied that motion as
moot (Addendum ("Add. ) 1).



fai ( ed) to alege an essential element of a cral violation of the Sherman Act --

anti-competitive conduct occurg with the terrtory of the Unite States." NPI Reply Br. at 10

(App. 74).

3. The distrct cour rejected NPl's personal jurdiction chalenge but grante its motion

to dismiss for faiure to state an offense. Personal jursdiction over NPI, the cour held , properly

could be maitaed based on NFl's " contiuous and systemic" contacts with the Unite States as

a whole. United States v. Nippon Paper Indus. Co. Op. ), No. 95- 10388-JLT, at 10-

(D. Mass. Sept. 3, 1996) (Addendum ("Add. ) 11-15).3 Specifcaly, the cour relied on NPl's

operation of two offices in Seatte, Washigton though which NPI aranges for the purchase and

export to Japan of some $310 mion worth of goods anualy, on NPl's twenty percent stae in

an American company with approxlately $350 mion in anual revenues, and on NPI offcers

and directors

' "

routie() travel to the United States to conduct business." Id at 13-14 (Add.

14- 15).

Turing to NPI's motion to dismiss for failure to state an offense, the cour rejecte the

view, advanced by the United States, that the Indictment avers conspiratorial conduct underten

withi ths nation. The cour incorrectly understood the governent s position to hige solely on

the theory that the Indictment aleged a distict "vertcal" conspiracy between NPI and its trading

houses to fIx the price at which the tradig houses sold fax paper to ultiate customers in

America. Op. at 14- 18 (Add. 15-19). The cour found the Indictment bereft of such

alegations, despite the express averment that "Japanese manufactuers sold discrete quantities of

fax paper to the trading houses in Japan , for speifc customers in Nort America, ml condition

The distrct cour s decision is reported at 1996 WL 528426 (D. Mass. Sept. 3, 1996).



that such quantities be sold to the customers at specifed prices." Indictment ~ 9 (App. 21)

(emphasis added).

Having constred the Indictment to alege a price-fig conspiracy involving no in-

overt act, the cour next considered NPI's argument that the Sherman Act does not crale
conspiratorial conduct underten wholly abroad. Inexplicably ignorig setion 7 of the Sherman

Act, 15 U. C. 6a, in which Congress confIrmed that the Act reaches wholly extraterrtorial

conduct, the cour focused on section 1 as originally enacted. Even so, the cour conceded that

the Supreme Cour -- constrg operative language governg both section 1 's "civil and cral
applications " Op. at 19 (Add. 20) -- declared it "well established" that "the Sherman Act applies

to foreign conduct that was meant to produce and did in fact produce some substantial effect in

the United States. Harord Fire Ins. Co. v. Caliornia, 509 U.S. 764, 796 (1993). The court

nonetheless refused to "equat(e) the Sherman Act s civil and cral" reach. Op. at 19 (Add. 20).

First, citing United States v. Bowman , 260 U.S. 94 (1922), the cour asserted that the

general presumption agaist extraterrtorial application of federal statutes "cares even more

weight when applied to crimial statutes." Op. at 20 (Add. 21). Thus, the cour reasoned, civil

precedents finding this presumption overcome with respect to the Sherman Act, such as Harord

are "not controllng" -- even when, as here, they constre the very same language germane to the

Act cral application. Id Second, the cour cite United States v. United States Gypsum

CQ, 438 U.S. 422 (1978), in which the Cour imposed a Jm ma requirement for Sherman Act

prosecutions, for the proposition that "the substative language of section 1 of the Sherman Act

requires diferent treatment in civil and cral contexts." Op. at 20 (Add. 21).

Having found it permssible to constre language goverg the Sherman Act



extraterrtorial operation more narowly in the cral context, the cour reasoned that restrctig

the Act's cral coverage to schemes involving at least one overt act underten with the

United States was necessar in order to "maitaO" the "traditional distiction between the

elements of civil and crial charges." Op. at 21 (Add. 22). Speifcaly, "beause the Sherman

Act is silent on the issue, imputation of extraterrtorial application of its provisions would

present," the cour thought

, "

serious questions about notice to foreign corporate defendants as to

the cralty of its conduct." ld at 22 (Add. 23). Finaly the cour believed that an 1890

statement by Senator Sherman durg the floor debates leading to the Sherman Act's passage

belies any suggestion that, in passing the Sherman Act, Congress believed that it was reachig

wholly extraterrtorial conduct." ld

SUMMAY OF ARGUMNT

The Indictment charges that NPI conspired with competitors in Japan to fIx fax paper

prices expressly for the purose of raising prices to American consumers. Ths scheme, the

Indictment furher charges, caused "a direct, substantial, and reasonably foreseeable effect on

(the) import and domestic commerce" of the United States. Indictment ~ 12 (App. 22). Under

the distrct court s decision, those United States consumers injured by ths pe.s Sherman Act

violation may sue NPI and its co-conspirators for treble damges, but the sovereign whose laws

NPI violated , the Unite States, is powerless to impose on NPI a cral fie. Ths

unprecedente result not only confounds common sense, but fles in the face of controllg

decisions prescrbing the Sherman Act s reach and frstrates clear congressional intent to subject

foreign price-fig carels that inct economic har in the United States to appropriate

governent enforcement action.



The Sherman Act embraces agreements in unreasonable restrait of " trade or commerce

. . . with foreign nations." 15 U. e. 1. Ths jursdictional language, which governs both the

Act s civil and crmial application, long has ben constred to reach wholly foreign conduct

producing an actual intended effect with the United States, and the Supreme Cour has

authoritatively constred it to have ths reach. Harord , 509 U.S. at 796-97 nn. , 24. No

case has held or implied that section 1 's jursdictional language cares a narower meang in

crnal Sherman Act cases, and such a result is precluded by established priciples of statutory

interpretation.

Recognizig this, the Unite States, for viry centu, has understood the Sherman

Act to crirnalize wholly foreign conduct producing cert effects in the United States.

Consistent with the United States ' views, Congress in 1982 added section 7 to the Act, 15 U.

, to clarfy that "wholly foreign transactions" fal with the Sherman Act s reach if the conduct

produces in the United States "a direct, substatial, and reasonably foreseeable effect." H.R. Rep.

No. 686, 97th Cong., 2d Sess. 9- 10, reprinted .i 1982 U. C.C.A.N. 2487, 2494-95. The

statutory language draws no distiction between the Act s civil and cral applications, and

relevant legislative history suggests none. Indee, Congress intended section 7 to codify the

priciple "that it is the situs of the effects as opposed to the (location of) conduct, that determes

whether United States antitrst law applies, at 5, reprinted .i 1982 U. C.C.A.N. at 2490,

and specificaly expecte that "(a)ny major activities of an interational carl would liely have

the requisite impact on United States commerce to trgger United States subject matter

jursdiction, " id at 13, reprinted in 1982 U. C.C.A.N. at 2498.

Under either the "well established" understading of the Sherman Act s reach as explicated



in Harord , or the plai meanig of section 7, the Indictment charged a cognizable Sherman Act

offense. The distrct cour, in reachig a contrar conclusion, mystiyigly ignored section 7,

offerig instead a number of reasons for refusing to apply the well-established judicial

constrction of section 1 in cral actions. Even here, however, the distrct cour' s analysis

went awr. Neither the presumption agaist extraterrtorialty, the rue of lenity, nor the rue

applied in United States v. United States Gypsum Co. , 438 U.S. 422 (1978), permt, as the

distrct cour thought, a different constrction of "trade and commerce. . . with foreign nations,

15 U. C. 1 , or for that matter section 7, in crinal and civil actions.

The distrct cour also resorted to policy arguments to justi its newly-mited rue , but

the cited concern with providing potential violators of the Sherman Act suffcient notice of its

cral reach is wholly unfounded. The price-fig scheme charged undoubtely is unlawf 

.s, and the "effects" test applicable under either the judicialy-supplied construction of section 1 or

the text of section 7 provide ample notice of which price-fig conspiracies entered into abroad

the Sherman Act condemns. Notice concerns are parcularly misplaced in ths case, in which NPI

conspired to fix prices with the express intent of raising prices with the United States.

Moreover, acceptig the distrct cour s view of the Sherman Act's crial reach would produce

bizare distinctions that Congress plaiy could not have intended and improperly impai the

governent s abilty to combat "price-fig carls and monopolies that operate (wholly) abroad"

that inflct on American consumers signicant economic har. S. Rep. No. 388, 103d Cong., 2d

Sess. 2 (1994).

Finaly, although not necssar to state a cogniable Sherman Act offense, the Indictment

suffciently aleges coconspirator conduct underten withi the United States in fuerance of



the conspiracy charged. The trading houses engaged in the shipment of fax paper to, and its sale

within , the Unite States. Because the Indictment specifcaly identies the trading houses as

co-conspirators," the only reasonable constrction of the Indictment is that the trading houses

engaged in these activities to furer the conspiracy s objective of raising the prices charged

American consumers. The distrct cour holdig the Indictment insufcient, demanded

alegations that a trading house conducted its sales here pursuant to a resale price maitenance

agreement with NP1. But conspiratorial activity withi the United States nee not be pursuant to

a resale price rnaitenance agreement; in any event, the Indictment plaiy aleges resale price

maintenance. Thus, even under its erroneous view of the Sherman Act crial reach, the cour

erred in holding the Indictment to fai to state an offense.

ARGUMNT

STANDAR OF REVIW

Whether the Sherman Act, when enforced craly, reaches conspiratorial conduct

undertaken wholly abroad presents a question of statutory constrction see. e. EEOC

Arabian American Oil Co. , 499 U.S. 244, 247 (1991), and thus is reviewed de novo, 

United States v. Ed, 78 F.3d 726, 728 (1st Cir. 1996).

Whether the Indictment adequately aleges an overt act withi the Unite States in

fuerance of the averred conspiracy presents a question pertg to the Indictment

suffciency. It is thus a question of law, reviewable de novo. United States v. Mi, 771

F.2d 1219, 1226 (9th Ci. 1985). "On review of an order dismissing an indictment, the indictment

is to be tested not by the trth of its alegations but 'by its sufciency to charge an offense

' . . .



since the alegations contaed in the indictment must be taen as tre. United States v. Ma,

517 F.2d 259, 266 (5th Cir. 1975), denied , 423 U.S. 1087 (1976) (quotig United States

Sampson , 371 U.S. 75, 78-79 (1962)); al United States v. National Dai Products Corp.

372 U.S. 29, 33 n.2 (1963).

THE DISTRCT COURT ERRD IN HOLDING THT TH SHERM ACT WHN
ENFORCED CRIALLY FAIS TO REACH WHOLLY FOREIGN CONDUCT
THAT PRODUCES TH REQUISIT EFFCTS IN THE UND STATES

Based on its erroneous belief in pp.33-39, that the Indictment faied to alege an

overt act commtted with the Unite States in fuerance of the charged conspiracy, the distrct

court addressed whether the Sherman Act cralzes conspiratorial conduct underten entiely

abroad. In answerig in the negative, the cour improperly refused to apply long-standing

precedent holding the Sherman Act to reach wholly foreign conduct producing an intended

substatial effect withi the United States, and erroneously faied to invoke Sherman Act section

7, which expressly declares the Sherman Act to embrace wholly foreign conduct that produces in

the United States a "direct, substantial, and reasonably foreseeable effect. " 15 U. c. 6a. The

distrct cour s truncation of the Sherman Act s crmial reach, consequently, must be reversed.

The Indictment As Constred By The Distrct Cour States A Cognizable Sherman
Act Offense

1. The Sherman Act criales conspiracies in unreasonable restrait of "trade or

commerce. . . with foreign nations." 15 U. C. 1. "(It is well established " the Supreme Cour

explaied in Harord Fire Ins. Co. v. C.alifornia, 509 U.S. 764 (1993), that ths language

embraces "foreign conduct that was meant to produce and did in fact produce some substantial

effect in the United States." ld at 796. Citig approvigly Judge Leared Hand's opinon in



United States v. Alumnum Co. of America (A), 148 F.2d 416 (2d Cir. 1945), in which the

cour (sittg as a designated cour of last resort for the Supreme Cour), found foreign

corporations liable for conspiratorial conduct underten wholly abroad beause of actual

intended effects withi the United States, .u at 443- , the Cour unequivocaly endorsed " the

general understading" that Congress intended the Sherman Act to have ths reach. Harord

509 U.S. at 796-97 & nn. , 24.

The distrct cour erroneously found the Indictment to alege conspiratorial conduct

underten entiely abroad; even so constred, however, the Indictment states an offense falg

withi the cour s jursdiction under the Harord/Alcoa test. 4 NPI and its competitors, the

Indictment explais, conspired to fIx prices. Such price-fing conspiracies long have ben held

.s Sherman Act violations subject to crial prosecution. See. e. United States

Socony-Vacuum Oil Co. , 310 U. S. 150, 212- 13 (1940). The conspirators specifcaly sought to

increase prices in the Unite States, Indictment ~ 7(b) (App. 20), and their activities caused a

e distrct cour framed the issue as whether a crial Sherman Act offense requies
proof of an in- S. overt act. Ths is a question of "prescrptive jursdiction" -- that is , whether
Congress exercised its authority to reach parcular conduct. Gar B. Born, International
Civil Litigation in United States Cours 1-2 (3d ed. 1996). The Supreme Cour has stated,
however, that the extent of the Act s application to foreign conduct presents a question bearg
on both the cour s prescrptive and subject-matter jursdiction. Harord , 509 U.S. at 795-
& n.22. Indee, Congress, in enactig amendments to the Sherman Act specifyig its applicabilty
to wholly foreign conduct, understood the question of the Act' s extraterrtorial operation to
present one of "subject matter jursdiction." H.R. Rep. No. 686, 

&., 

at 13, reprinte in 1982
C.C.A.N. at 2498.

Consistent with Congress ' conceptualzation of the issue, and the Supreme Cour s view
that prescriptive and subject-matter jursdiction, when foreign conduct is involved, are
coextensive under the Act Harord 509 U.S. at 796 n. , we generaly refer to the question
of the Sherman Act's cral application to wholly foreign conduct as pertg to the cour'
jursdiction. See. e. Papst Motoren GmbH & Co. v. Kanematsu-Goshu (U. ) Inc. , 629 F.
Supp. 864 868 (S. Y. 1986).



substantial" effect in the United States, id ~ 12 (App. 22). Because the Sherman Act reaches

foreign conduct producing a substantial intended effect in the United States, Harord , 509 U.

at 797 n. , no more was requied to state a cogniable Sherm Act crial offense.

2. Any doubts as to ths conclusion are put to rest by 1982 amendments to the Sherman

Act in which Congress, seekig "to more clearly establish when antitrst liabilty attches to

international business activities," H.R. Rep. No. 686, 97th Cong., 2d Sess. 7, reprinted in 1982

e.e.A.N. 2487, 2492, specifcaly spoke to the meang of "trade or commerce. . . with

foreign nations, " 15 U. C. 1. Section 7 of the Sherman Act, passed as section 402 of the

Foreign Trade Antitrst Improvement Act of 1982 FT AI"), Pub. L. 97-290 , 96 Stat. 1246,

declares the Act to reach "conduct involving trade or commerce. . . with foreign nations" as long

as " such conduct has a direct, substantial, and reasonably foreseeable effect" on United States

domestic or import commerce. 15 U. C. 6a(1)(A).

Section 7 provides:

Sections 1 to 7 of ths title shal not apply to conduct involving trade or
commerce (other than import trade or import commerce) with foreign nations
uness--

(1) such conduct has a direct, substatial, and reasonably
foreseeable effect--

(A) on trade or commerce which is not trade or
commerce with foreign nations, or on import trade
or import commerce with foreign nations; or

(B) on export trade or export commerce with
foreign nations, of a person engaged in such trade or
commerce in the United States; and

(2) such effect gives rise to a clai under the provisions of
sections 1 to 7 of ths title, other than ths setion.

If sections 1 to 7 of ths title apply to such conduct only because of the operation
of paragraph (1) (B), then sections 1 to 7 of ths title shal apply to such conduct



The text of section 7, which draws no distiction between civil and cral acons,

makes plai that the Sherman Act s application to conduct governed by that section higes entiely

on such conduct s effects. Ths is unswprising for, as legislative hitory confIrms, Congress

specifcaly intended to enshre in the Act the priciple, consistently arculate "(sJince Judge

Leared Hand's opinon in United States v. Alumnum Co. of America, 148 F.2d 416 443-44 (2d

Cir. 1945), " that "it is the situs of the effects as opposed to the conduct, that determes whether

United States antitrst law applies. " H.R. Rep. No. 686 &I, at 5, reprinted in 1982

A.N. at 2490-91. Congress, moreover, specifcaly intended section 7 to govern the

Sherman Act s application to conspiracies to fi prices on sales consumate entiely abroad. 

R. Rep. No. 686, .s, at 9- 10, reprinted in 1982 U. C.A.N. at 2494-95 ("It is thus clear

that wholly foreign transactions. . . are covered by the amendment. . . .

); 

aW U.

Department of Justice and Federal Trade Commssion, Antitrst Enforcement Guidelies for

International Operations 121 , at 14- 16 & Il. Ex. B (Apr. 1995) (" 1995 Guidelies ) (Add.

14- 15).

only for injur to export business in the United States.

15 U. C. 6a.

Section 7 applies to all conduct involvig "trade or commerce. . . with foreign nations
except "import trade or import commerce. " 15 U. C. 6a. As applied to the importtion of
goods into the Unite States, "conduct involving

" "

import trade or import commerce" comprises
transactions completed with the United States. Congress excluded these transactions from 
which applies to wholly foreign transactions that nonetheless import. ~ H.R. Rep. No.
686, &I, at 9- 10, reprinted in 1982 U. A.N. at9- 1O (explaig that 7 governs the
Sherman Act s application to "wholly foreign transactions

" "

i&, transactions with, between or
among other nations" such as "(a) transaction between two foreign fis" consummated abroad);
15 U. c. 6a(I)(A) (declarg conduct governed by 7 to fal with the Sherman Act if it
produces a "direct, substatial, and reasonably foreseeable effect" on "import trade or import
commerce



The Indictment states a cognizable Sherman Act offense under a straight-forward

application of section 7. The Indictment, according to the distrct cour, aleges price fIxing on

transactions completed entiely abroad. Op. at 18 (Add. 19). Ths trggers section 7, and

under its test, the distrct cour had jursdction over the Indictment as long as the averred

conspiracy caused "direct, substantial and reasonably foreseeable" effects in the United States. 15

c. 6a(1)(A). The Indictment specifcaly maes ths alegation. Indictment ~ 12

(App. 22).

There Is No Basis For Truncatig The Sherman Act s Jursdictional Reach In
Gial Actons

The distrct cour, in holding the Indictment to fai to state a cognzable Sherman Act

offense, applied neither the constrction of "trade and commerce. . . with foreign nations, " 15

C. 1 , supplied by consistent judicial interpretation of section 1 nor the "direct, substantial, and

reasonably foreseeable" stadard provided by section 7. Rather, completely ignorig section 7,

the cour focused solely on whether the authoritative judicial constrction of section 1 governed

Section 7 consequently applies to price fig by competitors on transactions
consummate entiely abroad that afects imports into the United States; for instance, price fIxing
on wholly foreign transactions that raises the wholesale price to nonconspirator intermediares
who arange for shipment and sale of goods with the United States at sti higher prices. 
1995 Guidelines, &i, 121 , at 14- 16 & m. Ex. B (Add. 31-32) (explaig that 7 applies

in cases in which a carel. . . reaches the U.S. maket though any mechanism that goes beyond
direct sales, such as the use of an unrelated intermediar ). Ths is precisely the conduct the
distrct cour constred the Indictment to charge.

Whether 7 applies, however, makes no difference to the outcome of ths appeal. If the
Indictment, as constred by the distrct cour, descrbes "conduct involving

" "

import trade or
import commerce, " it states a cognizable Sherman Act offense under the Harord/Alcoa test
which would then apply. ~ H.R. Rep. No. 686, .s, at 9, reprinted in 1982 U. A.N. at
2494 (explaig that prior judicial constrction of the Act contiues to control the Sherman
Act s application to import transactions excepte from 7); .a Harord , 509 U.S. at
796-97 & n.23.



in cral as well as civil actions. Offerig a number of reasons for refusing to "equat( e) the

Sherman Act s civil and cral application " Op. at 19 (Add. 20), the cour answered in the

negative. The distrct cour however, advanced no vald reason for constrg Sherman Act

section 1 's jursdictional language to car a dierent meang in cral prosecutions than in

civil actions. There is, moreover, no justication for the cour s unexplaied faiure to apply--

rnuch less even mention -- Sherman Act section 7. And the cour s arculate rationale provides

no justication for reading into section Ts jursdictional test an in- S. conduct requiement for

cral Sherman Act prosecutions that Congress expressly disclaied.

1. The distrct cour intialy grounded its depare from Harord s authoritative

constrction of "trade and commerce. . . with foreign nations," 15 U. C. 1 , in the presumption

agaist extraterritorial application of federal statutes. See. e. EEOC v. Arabian American Oil

il Aramco), 499 U.S. 244 (1991). The distrct cour conceded, as it must, that to the extent

that presumption applies to the constrction of ths language in civil Sherman Act cases, the

Harord Cour, in unequivocaly endorsing the view that Congress intended "the Sherman Act

NPI argued below that 7 comprised an "extraneous statutory provisionO" beause
Congress ' sole purose in enactig the FT AI was "to confIrm that conduct relatig to most
export and foreign commerce is excluded from the scope of the Sherman Act " NPI Reply Br. at
7 (App. 71) (emphasis omitted). Ths argument fles in the face of both statutory language and
legislative history. As explaied above Ts jursdictonal test, which tus solely on the effects
of chalenged conduct, applies not just to export transactions but to wholly foreign transactions.
Congress could not have been more clear in ths regard. As for the purose of , it assuredly
was J1 "to conf that conduct relatig to most export and foreign commerce is excluded from
the scope of the Sherman Act," NPI Reply Br. at 7 (App. 71) (emphasis in origial), but rather to
clary that such conduct fals with the Sherman Act's reach when it produces " a direct,
substantial and reasonably foreseeable effect" in the United States. H.R. Rep. No. 686, .s, 

10, reprinted in 1982 U. A.N. at 2494-95; al Liamuiga Tours v. Travel Impressions.
Lt, 617 F. Supp. 920, 923 (B. Y. 1985) (explaig that Congress in enactig the FTAI
sought "to clary the test for determation of Unite States anti-trst jursdction in international
commerce



(to) cover foreign conduct producing a substatial intended effect in the United States," 509 U.

at 796-97 nn. , 24, found it overcome. The cour nonetheless held that, "beause the

presumption (agaist extraterrtorialty) cares even more weight when applied to cral
statutes " Op. at 20 (Add. 21), the "well established" understading that Congress intended the

Sherman Act to embrace wholly foreign conduct producing actual effects in the United States,

Harord , 509 U.S. at 796 & n. , is inapplicable when constring the very same statutory

language in a cral settg.

The distrct cour s reasonig is deeply flawed. The Supreme Cour has rejected the

notion that the "authoritative meanig (of) statutory language" ordiary may differ depending on

whether the statute is construed "in a civil settg ( or) a cral prosecution. United States

Thompson/Center Ars Co. , 504 U.S. 505, 518- 19 n. 1O (1992) (plurality opinion) (internal

quotations omitted).8 Because the Sherman Act's jursdictional language has been authoritatively

constred to reach wholly foreign conduct in civil actions, it canot, consistent with ths priciple

of statutory interpretation, bear a different meanig in cral prosecutions.

In any event, the distrct s premise was wrong: there is no greater presumption agaist

extraterrtoriality, Ararco , 499 U.S. at 248, for cral statutes than for civil statutes. United

v. Bowman , 260 U.S. 94 (1922), cited by the distrct cour, says no such thg. 

Bowman , the Cour simply found the presumption agaist extraterrtorialty that it previously had

In Thompson , Justices Scala and Thomas joined the pluralty s holding that the rue of
lenity applied to the constrction of a ta statute in a civil settg beause the statute had cral
applications. Xi at 519 (Scala, J., concurg in the judgment). A majority of the Cour
then, resoundingly rejecte Justice Stevens ' argument, mae in dissent, that the meang of
statutory language may var dependig on whether the statute is enforced in a civil or cral
settg -- the premise of Justice Stevens ' argument that the rule of lenity did not apply. ~ il 
526 (Stevens, J., dissentig).



invoked in civil cases applicable when constrg cral statutes. ~ li at 98. The Cour

neither held nor implied that Congress faces an especialy heavy burden to give cral statutes

extraterrtorial operation. Moreover, the Cour did not have before it a statute enforceable both

civily and craly that specifcaly provided for its application to conduct underten wholly

abroad.

The distrct cour also sought support in a comment to section 403 of the Restatement

(Td) of Foreign Law. 9 But that comment, faily read, merely restates the ordinar

presumption agaist extraterrtorialty, Yi, "that legislative intent to subject conduct outside

the state s terrtory to its crial law should be found only on the basis of express statement

or clear implication." Restatement (Thd) of Foreign Relations Law 403 Rptr. nt 8 cmt. f

(1987). Compare Aramco , 499 U.S. at 248 (explaig that the presumption ordinary is

overcome by an "afative intention of the Congress clearly expressed" to apply an

enactment to foreign conduct (internal quotations omitted)).

Thus, the presumption agaist extraterrtorialty is no greater for cral than for civil

enactments. There is accordingly no foundation for the distrct cour s newly-mite rue that

even though sufficient indicia of congressional intent to apply the Sherman Act to wholly foreign

e comment provides in pertent par:

(In the case of regulatory statutes that may give rise to both civil and cral
liabilty, such as the Unite States antitrst and securties laws, the presence of
substatial foreign elements wi ordiary weigh agaist application of cral
law. In such cases, legislative intent to subject conduct outside the state s terrtory
to its crial law should be found only on the basis of express statement or clear
implication.

Restatement (Thd) of Foreign Relations Law 403 Rptr. nt. 8 cmt. f (1987).



conduct has been found, such application must be lited to civil actions absent an especialy clear

statement from Congress that it intended the very same language to have an equivalent reach

when enforced craly. Consistent with ths unsurrising conclusion, a number of cours have

applied the Harord/Alcoa test in cral Sherman Act prosecutions. See. e. In re Grand Jury

Investigation , 186 F. Supp. 298, 313 (D. C. 1960) ("The cases hold that the intent and the result

of affectig United States foreign commerce by an agreement to restrai trade brgs the matter

with the Shermn Act" (relying on ,A)); lO United States v. RP. Oldham Co. , 152 F. Supp.

818 822 (N.D. Cal. 1957) (relying, iI al, on &m).

To be sure, none of these cases involved the Act s application to foreign fIrms engaged in

conspiratorial conduct wholly outside of the United States, the precise situation presented in

Ak and Harord . Nonetheless, these cours found the Harord/Alcoa standrd the

appropriate priciple for determg the Sherman Act s extraterrtorial operation in cral
actions. ~.a United States v. Verdugo-Urquidez 494 U.S. 259, 279-80 & n.2 (1990)

(Brennan, J. , dissentig) (lsting the Sherman Act as a statute under which "foreign nationals" may

be held "craly liable" for "conduct commtt entiely beyond the terrtorial lits of the

United States that nevertheless has effects in ths countr ). Indeed, no cour has either held or

implied that the Sherman Act s geographic reach in a cral case is any less broad than its reach

in a civil action.

Last, invokig the presumption agaist extraterrtorialty in determg the Sherm Act

ecause a grand jur investigation canot properly be underten solely to gamer
evidence for a civil action, see. e. United States v. Procter & Gamble Co. , 356 U.S. 677, 683
(1958), the In re Grand Jur cour necessary rendered a holdig concerng the Sheran Act
cral reach.



cral reach is especaly inappropriate beause the reasons underlying that canon of

constrction do not apply. The presumption , the Supreme Cour has explaied , derives priary

from two considerations. First, it serves to "protect agaist untended clashes between our laws

and those of other nations which could result in international discord. Aramco, 499 U.S. at 248

(citig McCuloch v. Sociedad Nacional de Mareros de Honduras , 372 U.S. 10, 20-22 (1963)).

Second, it is "rooted" in the "common-sense notion that Congress generaly legislates with

domestic concerns in mid." Sm v. United States , 507 U.S. 197, 204 n. 5 (1993); 

Aramco , 449 U.S. at 248 (quotig Foley Bros.. Inc. v. Filardo , 336 U.S. 281 , 285 (1949)).

These concerns are rendered inapposite by the indisputably proper asserton of Sherman

Act jursdiction over wholly foreign conduct in civil actions. Application of the Sherman Act to

wholly foreign conduct in a crial case threatens to produce a "clash" with the law of foreign

nations no more than in a civil action involving the same conduct. Indee, ths concern 

parcularly misplaced in this case, in which the conduct charged, price fIxing, is a cral offense

in Japan , the countr in which it alegedy occured. Act Concernng Prohibition of Prvate

Monopoly and Maitenance of Fai Trade of 1947 2(9), 3, 89. Moreover, the undisputed

abilty of the governent, or private pares, to brig a civi action pertg to wholly foreign

conduct demonstrates that the Shermn Act is not solely concerned with conduct underten

with the United States ' borders.

The distrct cour s rationale makes even less sense when applied to Sherman Act section

7. That section, which clares that "commerce. . . with foreign nations," 15 U. c. 1 , includes

wholly foreign transactions producing cert effects with the United States, 15 U.

6a(l)(A); H.R. Rep. No. 686, &l at 9- 10, printed .i 1982 U. A.N. at 2494-95, plaiy



provides the necessar "afative intention of the Congress clearly expressed, Aramco , 499

S. at 248 (internal quotations omitt), suffcient to overcome the presumption agaist

extraterrtorialty. Under the distrct court s view that the presumption agaist extraterrtorialty is

stronger with respect to cral statutes, however, it is not enough that section Ts language

plaiy permts, in a cral Sherman Act prosecution, the asserton of jursdction over wholly

foreign conduct. Rather, as NPI argued below NPI Reply Br. at 7 (App. 71), under such a

rue Congress has the special burden to specif that statutory language most natualy read 

reach wholly foreign conduct in crial actons is indee intended to permt such a result.

Ths special drafg rule -- or " super" presumption agaist extraterrtorialty -- not only is

baseless for the reasons identied above, but suffers the additional defect of impermssibly

requiring Congress to engage in drafg redundancies. ll Plaiy, the "super" presumption violates

the cardinal rue that a canon of statutory constrction canot "beget" statutory ambiguity where

there is none. 4, Ca v. United States , 364 U.S. 587, 596 (1961); United States

Shabani , 115 S. Ct. 382 386 (1994) ("To require that Congress explicitly state its intention J1 to

adopt petitioner s reading would make the rule applicable with the mere possibilty of arculatig

To make clear the consequences of ths "super" presumption, consider the following
hypothetical statutory language: "Al restraits of trade or commerce among the several states or
with foreign nations that cause direct, substatial, and reasonably foreseeable effects withi the
Unite States, including such effect arsing from wholly foreign transactions, are hereby declared
to be ilegal. Violators of ths provision are guity of a felony. The United States may enforce ths
provision though both civil and cral actions" (except for Ts import commerce proviso , this
hypothetical language is, essentialy, how 1 and 7 properly are constred together). Under the
super" presumption, ths language is insufcient to pert cral prosecution of wholly foreign

transactions that produce the requisite in- S. effects. Rather, the "super" presumption says,
although the provision most natualy is read to permt such actions, Congress effectively must
wrte another sentence statig: "Wholly foreign transactions producing the requisite in-
effects may be subject to cral prosecution under this Act.



a narower constrction, a result supported by neither lenity nor logic." (emphasis in original;

internal quotations and citation omitted)).

2. The distrct cour also invoked the rue of lenity -- that "ambiguity concerng the

ambit of cral statutes should be resolved" in the defendant s favor United States v. Ba,

404 U.S. 336, 347 (1971) (internal quotations omitted) -- to justi spurg Harord

constrction of section 1 in its cral applications. Op. at 21 (Add. 22). But the Supreme

Cour in United States v. Thompson/Center Ars Co. , 504 U.S. 505 (1992), specifcaly rejected

ths argument. There, it invoked the rue of lenity when constrg a statute in a civil case

because the statute had crial applications. id at 518 (Pluralty opinon). The dissent

argued that employment of the rule of lenity was inappropriate because the Cour constred the

statute in a civil and not a crial settg. id at 526 (Stevens, J., dissentig). Disagreeing,

the Court explaied

, "

the rule of lenity" is "a rue of statutory constrction whose purose is to

help give authoritative meaning to statutory language. It is not a rue of admiistration caling for

court\) to refrain in crimial cases from applying statuto:c language that would have been held to

apply if chalenged in civil litigation

. " 

Id at 519 n. l 0 (pluralty opinon) (emphasis added).

Because Sherman Act section l' s jursdctional language has ben authoritatively constred to

covern foreign conduct producing a substatial intended effect in the United States, Harord

509 U.S. at 797 n. , the rue of lenity does not permt a diferent constrction of the Act 

Sherman Act prosecutions.

The rue of lenity imarly provides no basis for interjecg an in- S. conduct

12 As explaied above, a majority of the Cour endorsed the pluralty s holding on ths
point. ~ &l note 8.



requirement into the effects test section 7 prescrbes. The rule of lenity comes in not at the

begining, but at the end , of the process of statutory interpretation. It is "not applicable unless

there is a grevous ambiguity or uncertty in the language and strctue of the Act, such that

even afer a cour has seize(d) every thg from which aid can be derived, it is sti left with 

ambiguous statute. 4, 
Chapman v. United States , 500 U.S. 453, 463 (1991) (internal

quotations omittd); accord Staples v. United States , 114 S. Ct. 1793, 1804 n. 17 (1994); Sm 

United States , 508 U.S. 223 , 239 (1993).

Section 7 exhbits no "' grevous()' ambiguty, Staples , 114 S. Ct. at 1804 n. 17. As

explained above, section Ts text and legislative history leave no doubt that Congress intended its

application to tu on "the situs of the effects as opposed to the (situs of the) conduct." H.

Rep. No. 686, .s, at 5, reprinted .i 1982 U. e.A.N. at 2490. The relevant statutory

language on its face controls in both civi and cral Sherman Act cases, and the legislative

history suggests no distiction in the Act s extraterrtorial operation depending on whether the

case is civil or crial. Had Congress intended to impose an in- S. conduct requiement for

criminal applications of the Act and restrct the effects-only jursdictional test to civil actions, it

could easily have done so. But it did not, and to seize on Congress' faiure to expressly state that

language clearly governg cral actions is, in fact, intended to apply to such actions is -- as

with the "super" presumption agaist extraterrtorialty -- impermssibly to "'resort to ingenuity to

create ambiguity'" where there is none. United States

~, 

478 U.S. 597 , 604 (1986)

(quoting Rothschid v. United States , 179 U. S. 463, 465 (1900)); Shabani , 115 S. Ct. at

386. In any event, it is both plai and undisputed that section 7 imposes no in- S. overt act

requirement for civil actions; consequently, the rue of lenity canot be invoked to give the statute



a diferent meang when enforced craly. Thompson/Center Arms Co. , 509 U.S. at 519

lO.

3. United States v. United States Gypsum Co. , 438 U.S. 422 (1978), also relied upon by

the distrct cour, is simarly inapposite. There, the Cour held that an essential element of

cral Sherman Act offense is proof of mi, even though mi nee not generaly be

shown to establish a civil violation of the Act. id at 438-46 & n. 21. But Gypsum simply is

not, as the distrct cour thought, Op. at 20-21 (Add. 21-22), a license to constre the

Sherman Act's jursdictional language more narowly in a cral settg than it would have when

enforce civily.

Gypsum, the Supreme Cour subsequently explaied, simply applied the "background

rule of the common law " that, because ''' (t)he existence of a mi element is the rue of

rather than the exception to, the priciples of Anglo-American cral jursprudence, '" statutory

silence "on (the) point does not necessary suggest Congress intended to dispense with a

conventional mi element. Staples , 114 S. Ct. at 1797 (quotig Gypsum, 438 U.S. at 436).

Given , among other thgs, the perceived undesirable consequences of constrg the Sherman

Act to create a strct-liabilty cre, Gypsum, 438 U.S. at 438, the Cour found no reason to

believe that Congress, in enactig the Sherman Act, intended to dispense with the usual 

element and thus depar "from the tradtional distictions between the elements of a civil and

cral offense. " .u at 443 n. 19.

There is, however, no simar "background rue of the common-law" permttg

jursdictional language, once authoritatively constred to have a parcular meanig in a civi

settg, to bear a dierent meanig when applied in a cral settg. ThoTlson/Center



Ars Co. 504 U.S. at 519 n. lO. Indeed, in American Banana Co. v. Unite Fruit Co. , 213 U.

347 (1909), the Cour reasoned that, if the Sherman Act when applied civily reached the foreign

conduct there at issue, that conduct necessary would fal with the Act cral reach. 

at 357. G,ysum accordingly provides no basis for reaing into the Sherman Act, when enforced

craly, an in- S. conduct requiement 

4. Of course, underlyig both the rue applied in Gypsum and the rue of lenity is the

concern that cral enactments should provide "' a fai warg. . . to the world in language that

the common world wi understand, of what the law intends to do if a cert lie is passed. '"

United States v. Ba, 404 U.S. 336, 348 (1971) (quotig McBQyle v. United States , 283 U.

25, 27 (1931) (Holmes, J.)). The distrct cour, seizing on ths precept, reasoned that absent the

requiement of conspiratorial conduct withi the United States it imposed, prosecution of foreign

conduct under the Sherman Act "would present serious questions about notice to foreign

corporate defendants as to the crialty of its conduct. " Op. at 22 (Add. 23). But the distrct

cour s concern is wholly misplaced.

13 American Banana, the Cour later explaied, was a case in which effects withi the
United States from the chalenged conduct had not been shown. v. Bulova Watch Co.
344 U. S. 280, 288 (1952). And, of course, to the extent American Banana suggests that the
Sherman Act has no application to foreign conduct, that aspect of the decision has ben squarely
repudiated. Harord , 509 U.S. at 795-96. The Supreme Cour s premise that application of
the Sherman Act to parcular foreign conduct in a civi context necessay would brig that
conduct with the Act cral reach, however, remais unrepudiated.

l'*e distrct cour's reasonig suggests that it understood Gysum to have applied the
rue of lenity. Op. at 20 (Add. 21). Ths, however, is mistaen. Staples 114 S. Ct. at
1804 n. 17 (explaig that the Cour "ha( dJ not concluded in the past that statutes silent with
respect to are ambiguous ). The Cour simply note that the result it reached was "
keeping " with the rule of lenity. Gypsum, 438 U.S. at 437. In any event, as explained above, the
rule of lenity provides no justication for constrctig the Sherman Act' s jursdictonal reach in
cral actions.



As explaied above, under a straightforward application of either the Harord/Alcoa test

or Sherman Act section 7, conspiratorial conduct underten wholly abroad is subject to Sherman

Act prosecution when that conduct produces cert effects with the United States. The

conduct chalenged in the Indictent, price fig between competitors, long has ben held

unawf pe and subject to cral prosecution under the Act. See. e. United States

Socony-Vacuum Oil Co. , 310 U.S. 150 212-13 (1940). A company engagig in price-fIxing

overseas, then, is plaiy on notice that its conduct is subject to prosecution under the Sherman

Act if the price fig produces the requisite in- S. effects. There certy can be no argument

that the governent, at the tie of the conspiracy charged in ths case, did not regard such

conduct cognizable as a cral violation of the Act. The United States ' consistent position

dating back over 80 years, is that the Sherman Act has such reach. 

The distrct cour, then, only sensibly can be understood to hold that requirg proof of an

in- S. overt act solves notice problems inerent in a jursdictional test that higes on

demonstratig effects. But the Sherman Act s effects tests presents no notice problem. 

crial statute need provide no more than "a reasonable degree of certty" regarding the

conduct it condemns. Boyce Motor Lines v. United States , 342 U. S. 337, 340 (1952); United

United States v. American Tobacco Co. , 221 U.S. 106, 120-21 (1911) (arguig, in a
Sherman Act case, " (a) cre is commtted with the jursdiction where the act of the pares
actualy taes effect, although the instrmentaties may have ben set in motion in another
jursdiction ); U.S. Deparent of Justice Antitrst Division, Antitrst Enforcement Guidelies
for International Operations 9, 53-57 case L (Mar. 1 , 1977) (" 1977 Guidelies ) (explaig that
the Deparment wi seek to include as cral defendants carel members that tae no acts 
fuherance of an unlawful conspiracy withi the Unite States even when such defendants have
no business activities at al in the U.

); 

.a U.S. Deparent of Justice Antitrst Division
Antitrst Enforcement Guidelies for International Operations 78-79 (Nov. 10, 1988); 1995
Guidelies, , at 2 , 13-17 (Add. 27 , 30-34).



v. Bay State Ambulance & Hosp. Rental Serv.. Inc. , 874 F.2d 20, 32 (1st Cir. 1989);

United States v. Cinemette Corp. of Am. , 687 F. Supp. 976, 979 (W.D. Pa. 1988). Section Ts

direct, substantial, and reasonably foreseeable" effects test plaiy meets ths standard, as does

the "actual intended effects" stadard supplied by judicial constrction of section 1.

Indee, any notice concerns are parcularly misplaced in ths parcular case, in which NPI

and its coconspirators, the Indictment discloses, specifcaly sought to raise prices in the United

States and engaged in conduct of a tye craly prosecutable in Japan. a. United States

Lindemann , 85 F.3d 1232, 1241 (7th Cir. 1996) (refusing to impose ame requirement with

respect to a cral statute s interstate nexus and explaig " (t)his lack of a me 

requiement. . . is in no way unfair. Defendants who use interstate wies in schemes to defraud

are not involved in conduct that, other than the interstate aspect of their cals, is legitiate in

natue. Thus they cannot clai unai surrise in fidig out that they were violatig the law.

The only surrise they experience is leag that not only were they violatig state law , they were

violating federal law as well" (citig United States v. &c, 420 U.S. 671 685 (1975))).

In any event the distrct cour' s solution does not solve the asserted notice problem.
Even if the governent must demonstrate a conspiratorial overt act within the United States to
establish a cral Sherman Act violation , the Sherman Act s application to price fig 
wholly foreign transactions sti would tu on proof of in- S. effects. But the mere fact that an
overt act is taen with the Unite States in furherance of a scheme by which conspirators,
though sales overseas to nonconspirator intermediares at fied prices, seek to raise prices in
America, does not imply that the economic impact of the price fIxing with the United States is
any more intended, or for that matter, direct, substantial, or foreseeable.

Consider the case in which foreign competitors, meetig in San Francisco, agree to seek to
raise prices in the United States through fIxing the price at which they sell the relevant goods, in
Europe, to intermediar importers. Though furer meetigs in San Francisco, they seure the
services of American importers who, not knowig of the conspiracy, purchase goods from them in
Rotterdam for importtion into the United States. Had the relevant meetigs occured in Zurch
instead of San Francisco, the economic effect of the conspiratorial conduct would have ben



5. The distrct cour also relied on legislative history of the Sherman Act as enacted in

1890 that, it claied, "belies any suggestion that, in passing the Sherman Act, Congress believed

that it was reachig wholly extraterrtorial conduct." Op. at 22 (Add. 23). But the cited passage

canot car such weight. In discussing a version of the Act ultiately rejected, Senator George

asserted that if a conspiracy was entered into abroad, it would be "without the term of the law.

21 Congo Rec. 1765 (1890), rinted in 1 Earl W. Kitner, The Legislative Hitory of the Federal

Antitrst Laws and Related Statutes 95 (1978). Senator Sherman s response, relied upon by the

distrct cour, agree only that, in such circumstances, it would not be possible to prosecute such

a conspiracy crally if al the conspirators remaied outside the United States -- circumstances

in which , of course, personal jursdiction over the defendants would not exist. 21 Congo Rec.

2455 (1890) (explaiing that " (e)ither a foreigner or a native may escape ' the crinal part of the

law,' . . . b.y stang out of our jursdiction , as very many do " (emphasis added)), reprinted in 1

Kitner , at 126. Senator Sherman did not say that such a conspiracy faied to constitute a

violation of the Act, civil or cral. To the contrar, he specifcaly indicate that a conspiracy

entered into abroad could constitute an "unawf combination." ld The personal jursdiction

problem, he thought, could be solved by attchig propert "brought with the Unite States

" "

pursuance of' the " unlawfl" scheme. ld

More importntly, whatever di light the floor debate between Senators Sherman and

George sheds on congressional intent in 1890 is of no moment. Since 1945, the Act has been

judicialy constred to cover wholly foreign conduct , 148 F.2d at 44, and the

Supreme Cour has defmitively rejected the argument that Congress did not intend the Act to

precisely the same.



have such reach. Harord , 509 U.S. at 795-97 & nn. , 24. The distrct cour was not free

to revisit the question of whether the Sherman Act applies to wholly foreign conduct. Moreover

as explaied above, Sherman Act section 7 governs the conduct the cour constred the

Indictment to charge, and that section s plai language and legislative history leave no doubt that

Congress specifcaly intended the Sherman Act to reach wholly foreign conduct producing the

requisite in- S. effects.

The George/Sherman colloquy simarly shows no clear congressional intent to distigush

between the Act s civil and cral extraterrtorial operation.17 But even if it did , Congress has

since amended the Act in ways inconsistent with the distiction drawn by the distrct cour In

enactig Sherman Act section 7 Congress, as explaied above, speificaly endorsed the judicial

interpretation of section 1 establishig the principle that "the situs of the effects as opposed to the

conduct. . . determnes whether United States antitrst law applies. " H.R. Rep. No. 686, 

&.,

at 5, reprinted jn 1982 U. C.C.A.N. at 2490. Congress nowhere implied that it expected a

dierent jursdictional test to govern section l' crial applications, and it drew no such

civilcral distiction in the language of section 7, which codifed ths judicial gloss on

commerce. . . with foreign nations," 15 U. c. 1.

It thus would be incongrous to constre section 1 's jursdictional language, in a cral
acton, not to reach wholly foreign conduct when such a result plaiy is impermsible under

Senator Sherman broadly stated: "I do not see what har a foreigner can do us if neither
his person nor his propert is here. He may combine or conspire to his hear' s content if none of
his co-conspirators are here or his propert is not here. " 21 Congo Rec. 2455 (1890), reprinted
1 Kitner

&., 

at 126. To the extent ths delphic passage, which applies equaly to civil and
crmial liabilty under the Act, might be taen to imply that Congress did not intend to reach
wholly foreign transactions at all, the authoritative judicial constrction of the Act, not to mention
the text of 7, are controllg and to the contrar.



section 7. Ths is al the more so when it is recognized that Congress expected the Act to reach

any conduct excepted from section Ts coverage at to the same extent the Act, if section 7

governed such conduct, would apply. ~ H.R. Rep. No. 686, , at 9- 10, reprinted in 1982

C.C.A.N. at 2494-95.

6. Finaly, to restrct the Sherman Act, when enforced craly, to schemes involving

overt acts underten with the United States produces results that Congress plaiy could not

have intended. Neither the distrct cour nor NPI contests the propriety of a cour applyig the

Sherman Act to wholly extraterrtorial conduct in a civil Sherman Act case. Yet, if

the concern with permttg crial prosecution of such conduct is the severity of cral
sanctions, the distiction in the Sherman Act s reach manufactued by the distrct cour makes

little sense. A private pary may sue a foreign corporation, for wholly foreign conduct, in a civil

action for treble damages. See. e. Harord , 509 U.S. at 770, 795-96. In such circumstances,

the potential liabilty may amount to hundreds of mions of dollars. In a cral action agaist a

corporation, the governent tyicaly seeks a fie for which the statutory maxium, absent proof

of gai or loss from the conspiratorial conduct, is $10 milion. 15 U. C. 1. It strais

credulity to believe that Congress intended to prohibit the governent from seekig to impose a

crial fine on a fir parcipatig in a foreign price-fig carl when the same conduct might

subject the defendant to the treble damages action sword.

Of course, for varous reasons, private treble damages actions might not always be

brought. But in such circumstances, it makes even less sense to believe that Congress intended to

imunize from cral prosecution under the Sherman Act conspiracies implemente wholly

abroad that were intended to produce and did in fact produce signicant economic har with



the Unite States. Prce-fig carels established by foreign fis may inct such har whether

or not implemented though acts underten with this nation. Yet according to the distrct

cour, the governent s power to seek cral sanctions, and thereby deter such conduct,

depends on whether the conspirators ' agents in the United States joined the conspiracy, or

whether the conspiracy was formed here. These are not distictions consonant with the Sherman

Act s central purose of preservg the welfare of American consumers, see. e. Rc 
Sonotone Corp. 442 U. S. 330, 343 (1979); United States v. Topco Assocs..Inc. , 405 U.S. 596,

610 (1972) ("Antitrst laws in general, and the Sherman Act in parcular, are the Magna Car of

free enterprise. "), and there is no reason to suppose Congress intended them. 

To the contrar, the Congress that enacte section 7 specifcaly expected that " (a)ny

major activities of an international carl would liely have the requisite impact on United States

commerce to trgger United States subject matter jursdiction." H.R. Rep. No. 686, .s, at 13,

reprinted in 1982 U. C.C.A.N. at 2498. It also expected the "Deparent of Justice" to

contiue (its) vigiance concerng carel activity and to use (its) enforcement powers

appropriately. Congress made ths statement fuy aware of the United States ' long-standing

view that appropriate use of its enforcement powers includes cral prosecution of wholly

a..A, 148 F.2d at 44 (explaig that applyig the Sherman Act to wholly foreign
conduct producing an actual intended effect with the United States fell with the priciple
established in United States v. Pacifc & Arctc Ry. , 228 U.S. 87 (1913); although in that cral
case "the persons held liable had sent agents into the Unite States to perform par of the
agreement," an agent, Judge Hand explaied, is "merely an anate means of executig his
pricipal' s purose()" and "for the purose of ths case

" "

does not difer from an inanate
means



extraterrtorial conduct. Had Congress intended to disapprove ths sort of employment of the

Sherman Act agaist international carls, it surely would have said so. To the contrar,

Congress' tait approval is demonstrated by its cal for contiued Justice Deparent vigilance

agaist international carl activity in recognition that, in an increasingly interdependent world

economy, such carls -- whether or not they operate on American soil -- may cause signcant

har to American economic lie. 20

Accordigly, the distrct cour s restrction of cral Sherman Act enforcement to

schemes involving a conspiratorial overt act commtted with the Unite States is entiely

without foundation, and must be reversed.

1977 Guidelies, , at 9, 53-57 case L; American Tobacco Co. , 221 U.S. 106
120-21 (1911) (arguing, in a Sherman Act case, " (a) cre is commtt with the jursdiction
where the act of the pares actualy taes effect, although the instrmentaties may have ben set
in motion in another jursdiction "). The House Report accompanyig the FT AI demonstrates
Congress ' famiarty with the Deparment s 1977 Guidelies. ~ H.R. Rep. No. 686, , at

reprinted in 1982 U. A.N. at 2490.

~ H.R. No. 686, .s, at 6, 13, reprinted in 1982 U. C.C. N. at 2491 2498.
Congress ' view has not changed. In 1994, it enacted the International Antitrst Enforcement
Assistace Act, 15 U. C. 6201-6212, in order to augment the United States ' abilty to combat
price-fIXg carels and monopolies that operate (in whole or in par) abroad." H.R. Rep. No.

772, 103d Cong., 2d Sess. 11 (1994); accord S. Rep. No. 388, 103d Cong., 2d Sess. 2 (1994).
Congress , the legislative history of the statute shows, believed that such carls are subject to
crimial prosecution. ~ H.R. Rep. No. 772, , at 11 (approving the Justice Deparent
efforts to investigate and prosecute violations of U.S. antitrst law in the international

marketplace ); id at 17 (recognizig that "the most serious antitrst violation -- such as carel
activities -- are cral in natue); S. Rep. No. 388, , at 2 (explaig that a purose of the
Act is to faciltate investigation and prosecutions (emphasis added)).



II. THE DISTRCT COURT INCORRCTY CONSTRUED TH INICTENT NOT
TO ALLEGE OVERT ACTS UNERTAKEN IN FUTHRACE OF 
CONSPIRCY WITHIN TH UNTED STATES

Neither the distrct cour nor NPI contested that the Indictment would charge a cogniable

Sherman Act offense if it included alegations of a conspiratorial overt act with the United

States, and for good reason. Because the overt act of one conspirator taen in furerance of 

conspiracy rnay be attbuted to other conspirators, United States v. Ki, 218 U.S. 601, 608

(1910) (Sherman Act prosecution); United States v. Socony-Vacuum Oil Co. , 310 U.S. 150,

253-54 (1940) (same); Pinkerton v. United States , 328 U.S. 640, 646-48 (1946), it is

well established that "(a)ny conspiratorial act occurg outside the United States is withi United

States jursdiction if an overt act in furherance of the conspiracy occurs in ths countr. United

S1 v. Endicott, 803 F.2d 506, 514 (9th Cir. 1986); Em v. United States , 273 U.

593, 619-24 (1927); United States v. Inco Bank & Trust Corp. , 845 F.2d 919, 920 & n.4 (11th

Cir. 1988); United States v. Winter, 509 F.2d 975 , 980-83 (5th Cir.

), 

denied , 423 U.S. 825

(1975).

According to the distrct cour, the Indictment faied to alege an overt act in furherance

of the conspiracy charged within the United States. But the Indictment, faily constred, aleged

such conduct. Accordingly, even under the distrct cour s erroneous restrction of the Sherman

21 At the hearg on the motion to dismiss, NPI expressly conceded ths. Hearg Tr.
16 (App. 92).

0f course, to be cognizable under the Sherman Act, foreign conduct must produce some
effect with the Unite States. But if it does, and if a conspiracy based abroad includes in-
conduct underten in furherance of it, conspiratorial acts underten outside of the United
States may be reached "without resort to any theory of extraterrtorial jursdiction. Inco Bank
845 F.2d at 920 n.4.



Act crial reach to schemes involving an in- S. overt act, the Indictment states a Sherman

Act offense.

The Indictment Provides Sufficient Notice That The United States Wil Seek To
Prove In- S. Conspiratorial Conduct

1. Federal Rule of Cral Procedure 7(c)(1) provides that an indictment "shal be a

plai, concise and defmite wrtten statement of the essential facts constrg the offense charged.

Fed. R. Cr. P. 7(c)(1). An indictment is legaly sufcient if it "fist, contas the elements ofthe

offense charged and faily inorm a defendant of the charge agaist which he must defend, and

second, enables him to plead an acquitt or conviction in bar of futue prosecutions for the same

offense. Hamg v. United States , 418 U. S. 87, 117 (1974); United States v. Barker Steel Co.

985 F.2d 1123, 1126 (1st Cir. 1993).

An indictment, to serve these functions, "does not have to be detaed or evidentiar.

United States v. Tedesco , 441 F. Supp. 1336, 1340 (M.D. Pa. 1977). "A distiction is to be

drawn between an indictment which fais to set forth the essential facts necessary to apprise a

defendant of the crie charged and one which, though it speifes the necessar facts, fais to

specify the theory upon which those facts wi be proved at tral or the evidence upon which the

proof wi rest." United States v. Markee, 425 F.2d 1043, 1047 (9th Ci.

), 

denied , 400 U.

847 (1970). Thus, an indictment that "faily identies and descrbes the offense" is not insuffcient

because " in hidsight (it) could have ben more complete. United States v. Al, 864 F.2d

248, 250 (1st Ci. 1989). "Al pars of the indictment," moreover, "must be considered in

determg its sufciency. United States v. AP. Woodson Co. , 198 F. Supp. 579, 580 (D.

1961).



2. According to the distrct cour s erroneous rule, an overt act underten by 

coconspirator in fuerance of the conspiracy within the United States is an essential element of a

cral Sherman Act offense.23 Thus, the distrct cour implicitly held, at tral the governent

must prove that at least one conspirator took an act with the United States with "knowledge of

and an intent to furher, the (averred conspiracy s) objective(). United States v. Johnson , 952

2d 565, 581 (1st Cir. 1991), denied , 506 U.S. 816 (1992). Under the above priciples, of

course, the Indictment may be far more conclusory; it nee only provide sufcient notice that the

government would seek to prove in- S. conspiratorial conduct. a. United States v. Wilshi Oi

CQ, 427 F.2d 969, 972-73 & nn. 7 (10th Cir.) (rejectig clai that a Sherman Act indictment

was insufficient for faiure expressly to aver that a company "knowigly joined the conspiracy

charged when the company was specifcaly identied as a defendant), denied , 400 U.S. 829

(1970).

3. The Indictment here plainly provided such notice to NPI. The Indictment

specifcaly identies the trading houses as "co-conspirator(s)" to the price-fIxing conspiracy

intiated by the manufactuers. Indictment ~ 7(d) (App. 20). From ths alegation alone, an

averment that the trading houses knowigly parcipate in conspiracy can be inerred. 

United States v. Hajecate, 683 F.2d 894, 897 (5th Cir. 1982), denied , 461 U.S. 927 (1983);

Wilshie Oil Co. , 427 F.2d at 972-73 & nn. 7. Moreover, the Indictment identies a nwnber of

activities the "co-conspirator tradig houses" engaged in with the Unite States that fuered

the conspiracy s object of "increas(ing the) prices of fax paper sold thoughout Nort America.

23 crial Sherman Act offense, the Supreme Cour has explaied, requires 
alegation or proof of an overt act; the conspiracy itself violates the law. ~ Na v. United

, 229 U.S. 373, 378 (1913).



Indictment ~~ 7(c), 3 (App. 20, 19). Specifcaly, havig purchased "discrete quantities of fax

paper" from the manufactuers "for specifc customers in Nort America, on condition that such

quantities be sold to the customers at specifed prices," id ~ 9 (App. 21), the trading houses both

shipped fax paper to, and sold it withi, the United States, id (App. 21-22); al id ~ 7(e)

(App. 20).

Finaly, beause the Indictment specifcaly identies the trading houses as pares to 

agreement "the substatial term of which was to increase prices of fax paper sold thoughout

North America " id ~ 3 (App. 19), the only reasonable inerence that can be drawn from the

Indictment is that the trading houses undertook such shipments and sales with knowledge of, and

with an intent to fuher, the conspiracy aleged. Wilshie Oil Co. , 427 F.2d at 972-73. Faily

read, then, the Indictment adequately aleges conspiratorial conduct underten in the United

States in furherance of the conspiracy charged.

The Distrct Cour Wrongly Required The Governent To Alege The Evidentiary
Detals Of A Separate Vertcal Resale Prce Maitenance Conspiracy

Just as with its unjustied constrction of the Sherman Act cral reach, the distrct

cour in constring the Indictment faied to underte the proper inqui. The cour erroneously

understood the governent s view of why the Indictment adequately charged in- S. conduct to

hinge solely on the Indictment sufciently alegig that "Japanese tradg companes and their

American subsidiares joined Jujo in the conspiracy by enterig into a vercal agreement to fi the

resale price of fax paper in the United States." Op. at 14 (Add. 15). Having so narowed its

focus, the cour proceeed to ask whether the Indictment alleged such a separate vertcal

conspiracy between Jujo and the trading houses, id at 16 (Add. 17), and found the Indictment



wantig. id at 16- 18 (Add. 17-19). The distrct cour s reasonig, however, was flawed at

each tu.
1. The cour went off track in its crtical, intial supposition that the governent, to

demonstrate conspiratorial conduct with the Unite States, must allege and prove that Jujo and

its trading houses engaged in a separate and distict resale price maitenance conspiracy.24 For

the trading houses to be "co-conspirators," however, they merely had to tae actions with the

purose of furherig the agreement underlyig the conspiracy charged. a. United States

Townsend , 924 F.2d 1385 , 1390 (7th Cir. 1991) (explaig that "to join a conspiracy" is "to join

an agreement

); 

United States v. Morrow, 39 F.3d 1228, 1234 (1st Cir. 1994) (same), 

denied , 115 S. Ct. 1421 (1995).

The agreement the trading houses alegedy joined, the Indictment discloses, was the

agreement intiated by the manufactuers "to increase prices o(n) fax paper sold throughout North

America." Indictment ~ 3 (App. 19). The essence of ths agreement was to achieve a parcular

economic result: higher prices to Amercan consumers. The Indictment discloses no litation on

the through which the agreement's objective was to be achieved. Thus, the trading houses

could fuher the conspiracy s object merely by shipping into the United States fax paper they

purchased from the manufactuers, and sellg it to customers at inate prices. Whether the

prices the tradig houses charged American consumers were fIxed with a parcular manufactuer

though a resale price maitenance agreement or reflecte the tradg houses volunta decision

Resale price maitenance is an agreement between the seller of a good (tyicaly a
manufactuer) and the buyer (tyicaly a dealer) that the buyer s resale of the item wi be at a
price set by the agreement See. e. Business Elecs. Corp. v. Shar Elecs. Corp. , 485 U.S. 717
726, 735 (1988); Monsanto Co. v. Spray-Rite Servo Corp. , 465 U.S. 752 , 761 (1984).



to follow the manufactuers ' suggestions as to price is of no moment. Both would be in

fuerance of the conspiracy as long as the trading houses did so knowig of the conspiracy and

with the intent to fuer its objective. Although the tradg houses ' shipment and sale of goods

withi the United States at prices of their own choosing might ordiary be lawf, "it is well

setted that acts which are in themselves legal lose that character when they beome constituent

elements of an unlawful scheme. Contienta Ore Co. v. Union Carbide & Carbon Corp. 370

S. 690, 707 (1962).

The distrct cour thus plaiy erred in narowig its focus on whether the Indictment

properly aleged a distict resale price maitenance conspiracy. The Indictment, as explaied

above, faily is constred to allege that trading houses undertook shipment to, and sale of fax

paper within, the United States in fuherance of the conspiracy charged, and that is al that is

required to aver in- S. conspiratorial conduct.

2. Of course, resale price maitenance underten with the requisite purose also would

suffice to demonstrate in- S. conspiratorial conduct The distrct cour, as explaied above,

looked for alegations " that an express agreement was entered into between Jujo and the trading

houses" to fix prices vertcaly, and found none. Op. at 16- 18 (Add. 17- 19).

The distrct cour read the Indictment too stigily. The Indictment speifcaly states:

The Japanese manufactuers sold discrete quantities of fax paper to the trading houses in Japan

The cour implied that to prove in- S. conspiratorial conduct, the governent must

show that one of s trading houses engaged in an overt act with the United States in
fuerance of the conspiracy. Op. at 14, 16-18 (Add. 15, 17- 19). Ths is incorrect. Because
the overt act of one conspirator taen in furerance of a scheme may be attbuted to other
conspirators, p.33, proof of such conspiratorial conduct by a trading house employed by
any manufactuer involved in the scheme could sufce.



for specifc customers in North America, Ql condition that such quantities be sold to the

customers at specifed prices." Indictment ~ 9 (App. 21) (emphasis added). There is no

reasonable constrction of "on condition" other than that the tradig houses agree to charge the

specified prices," and ths is precisely the sort of "alegation that an express (resae price

maitenance) agreement was entered into" for which the distrct cour searched. Op. at 

(Add. 17). The distrct cour dismissed ths averment, claig it only implied that "Jujo

undertook to direct the trading houses to sell fax paper at a specifed price and to monitor

whether the trading houses were complyig with this diective." Op. at 18 (Add. 19). But the

Indictment, in explaig that sales to trading houses were made "on condition" that "specifed

prices" would be charged, plaily aleges an express agreement on resale prices.

To the extent the district cour found the Indictment insufficient beause it faied to

disclose the evidence though which the governent would demonstrate conditioned sales -- or

for that matter, the evidence through which the governent would show that the trading houses

became "co-conspirators," Indictment ~ 7(d) (App. 20), and undertook the in- S. conduct

aleged in order to fuher the conspiracy s object -- the cour impermssibly requied

specifc(ation) of the theory on which those facts wi proved at tral (and) the evidence upon

which the proof wil rest. Markee, 425 F.2d at 1047; a. Wilshie Oil Co. , 427 F.2d at

972-73; Tedesco , 441 F. Supp. at 1340-41 (upholding a Sherman Act indictment that charged

defendants with "conspir(ing) . . . to fix . . . the price()" of coal durg a cert tie period in a

parcular location but that did not specif the facts upon which proof of the conspiracy

existence would be based); P. Woodson 198 F. Supp. at 581 (same).



CONCLUSION

The distrct cour s Order dismissing the Indictment should be reversed, and the case

remanded for tral.
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UNITED STATES DISTRICT COURT
DISTRICT OF MASACHSETTS

UNITED STATES OF AMRICA,

CR. No. 95-10388-JLT

NI??ON PAPER INDUSTRIES CO.,
L7::. ; JUJO PAPER CO., INC.
and HIRINORI I CHIDA;

Defendants.
DftITED

ORDER

september) , 1996

TAURO, Ch. J.,
For the reasons stated in the accompanying memorandum, the

::our: orders as follows:

Nippon Paper Industries Co., Ltd. ' s ("Nippon ) Motion (29)

- - 

ismiss Count One Of The Indictment For Lack Of Personal

risdi:::ion is DENIED;

.: .

Nippon' s Motion (66) To Dismiss Count I Of The Indictment

Failure To State An Offense Under 15 U. S. C. S 1 is ALLOWEDC:-

and the Indictment is hereby DISMISSED as to Nippon and Jujo

Paper Co., Inc. ; and
Nippon s Motion (64) To Dismiss Count I Of The Indictment

For Failure To State An Offense is DENIED as moot.

IT IS SO ORDERED.



UNITED STATES DISTRICT COURT
DISTRICT OF MASACHUSETTS

UNITED STATES OF AMRICA,

CR. No. 95-10388-JLT

IPPON PAPER INDUSTRIES CO.,
LTD. ; JUJO PAPER CO., INC. 

and HIRINORI ICHIDAi
Defendants.

DnEf
MEMORAUM

sePtembe , 1996

TAURO, Ch. J. ,

The United States brings this criminal action against Nippon

Paper Industries Co. Inc. (tlNippon tI alleging that its

predecessor, Jujo Paper Co., Inc. (tl Jujotl conspired in 1990 to

fix prices of jumbo roll thermal facsimile paper ("fax paper")

sold in the United States, in violation of section 1 of the

Sherman Act, 15 U. A. (West Supp. 1996). Presently before

the court are Nippon' s motions to dismiss on three alternative

grounds: (1) lack of personal jurisdiction over Nippon, (;2 )

failure of the indictment to state an offense under section 1 of

the Sherman Act, and (3) failure of the indictment to adequately
plead successor liability.



BACKGROUN:'

Nippon is a Japanese corporation with its

. p

inciple place of

business in Tokyo, Japan. Nippon was formed in 1993 as a result

of a merge between Juj 0 and Sanyo Kokusaku Co., Ltd., both

Japanese corporations with their principal places of business 

Japan.

In 1990, Jujo manufactured fax paper at mills located 

Japan. Juj 0 did not engage in rect export sales but, rather,
sold its fax paper in Japan to Japanese trading houses. With

regard to fax pape manufactured by Jujo that ultimately reached

cus ome s in the United States, Jujo' s sales were limited to two

Japanese trading companies, Japan Pulp & Paper Co., Ltd. ( I!JPPII)

and Mitsui & Co., Ltd. ( II Mi t sui ") . JPP and Mitsui exported the

fax paper to their respective subsidiaries in the United States

and hose subsidiaries engaged in direct sales to customers 

he United States.

The gove nment maintains that the conspiracy originated at

mee ings held in Japan in early 1990, during which Jujo and other

Japanese manufacturers of fax paper " agreed to increase prices

for fax paper to be imported in North America. Indictment

7 (b) . Although the indictment does not specify which alleged

In outlining its background, the court accepts the
government' s characterization of the case as a conspiracy involving
horizontal and vertical relationships. As explained in detail
below , the parties dispute whether the indictment adequately pleads
the theories of the conspiracy advanced by the government in its
memorandum opposing Nippon s motion for failure to state a claim
under section 1 of the Sherman Act.



co- conspirators at tended these meetings, the government conceded
at argument on this motion that none of the Japanese trade houses

nor thei= American subsidiaries participated in these mee ings.
To effectuate this conspiracy, Juj 0 and the other

manufa:: urers " raised their prices for fax paper" charged to the

Japanese trading houses. The government further contends that

Mi tsui and JPP, and their American subsidiaries, became co-

conspirators by agreeing to sell fax paper in North America at

the newly raised price.

II.
DISCUSSION

Personal Jurisdiction

Congress, by way of the Federal Rules of Criminal Procedure,

has provided for nationwide service of process of criminal

summons. Fed. R . Crim . P. 4 (d) (2) . Service of process on a

corpora ion may be effected within the territorial limits of the

Uni ted States by:

deli vering a copy (of the summons) to an officer or to a
managing or general agent or to any other agent authorized
by appointment or by law to receive service of process and,
i: the agent is one authorized by statute to receive service
and the statute so requires, by also mailing a copy to the
corporation' s last known address within the district or at
is principal place of business elsewhere in the United
States.

Fed. R. Crim. P. 9(c) (1).

On January 4, 1996, service by certified mail of a criminal

summons was made upon Seiichi Masuko, the general manager of the

larger 0: the two Nippon offices in Seattle. In January 1996,

service of a copy of the criminal summons was made on Richard



Parke , a partner of 0' Mel veny & Myers, who had been active 

the law firms representation of Nippon throughout the grand jury

investigation leading to the present indictment. Subsequently,

in- hand service of the criminal summons on Seiichi Masuko was

executed by a United States Marshal at Nippon s Seattle office.
The government contends that the court has jurisdiction over

Nippon merely because a summons was served on Seiichi Masuko

within the territorial boundaries of the United States pursuant

to Rule 4. Alternatively, the government maintains that, because

Nippon has sufficient contacts with the United States, service

pursuant to Rule 4 gives this court jurisdiction over Nippon.

Review of iurisdictional DrinciDles

Personal jurisdiction implicates the power of a court over

a defendant. Foster-Miller. Inc. v. Babcock & Wilcox Canada , 46

3d 138, 143 (1st Cir. 1995). Historically, the presence of a

defendant within the boundaries of the sovereign served as a

prerequisite to its courts exercising jurisdiction over him.

terna:ional Shoe Co. v. Washinaton , 326 U. S. 310, 316 (1945).

Once presence existed, the manner in which such presence was

procured did not alter the power of the court over that person.

See, e. Frisbie v. Collins , 342 U. S. 519, 522 (1952)

(jurisdiction existed over criminal defendant brought within

border of sovereign by forcible abduction); Chandler v. United

2 Nippon previously challenged the propriety of the service ofprocess. On March 13 1996, Chief Magistrate Judge Alexander
denied Nippon' s motion to quash. Nippon does not here challengethat decision. 



States , 171 F. 2d 921, 933 (1st Cir. 1948) (court may not refuse

jurisdiction where fugitive is brought before it regardless of

the means used to bring him within its territorial jurisdiction),
cert. denied , 336 U. S. 918 (1949).

Wi th the advent of personal service of process, the scope of

a sovereign' s power expanded to include, under certain

conditions, persons not present in its territory. International
Shoe , 326 U. S. at 316. Exercise of jurisdiction over persons not

found within the sovereign' s bor ers was held to be consistent

wi th due process if the defendant has certain minimum contacts

with it such that maintenance of the suit does not offend

tradi tional notions of fair play and substantial justice.
The modern doctrine of personal jurisdiction, thus , involves two

distinct and independent bases for exercise of a sovereign'

power: (1) physical presence of the person within the
territorial boundaries of the sovereign, and (2) sufficient
contacts with the sovereign to justify reaching him

extraterritorially.
With respect to the latter basis for jurisdiction, the First

Circui t has developed the doctrines of general and specific

jurisdiction. Uni ted Elec.. Radio and Mach. Workers of America

v. 163 Pleasant Street COrD. , 960 F. 2d 1080, 1088 (1st Cir.
1992) . A court has general jurisdiction over a person "when the

Ii tigation is not directly based on the defendant s forum-based
contacts , but the defendant has nevertheless engaged in
continuous and systemic activity, unrelated to the suit, in the



forum st:ate. If general jurisdiction is lacking, a court:

determines whether it: possesses specific jurisdiction by

examining (1) the relatedness of the defendant' s forum-state

activities and the claim underlying the litigation, (:2) the

deliberateness of the defendant' s contact with the forum-state,

and (3) the reasonableness of the exercise of jurisdiction 
light 0: various Gestalt factors. Pritzker v. Yari , 42 F. 3d 53,

60-61 (1st Cir. 1994), cert. denied , -- u.s. -- , 115 S. Ct. 1959

(1995) .

Turning to adjudication of federal claims in federal courts,

two factors must be examined: (1) the territorial limits on

service of process defined by Congress, and (2) the

const:i tutional constraints on Congress' definition of those

ts See. e. C. v. Unifund Sal , 910 F. 2d 1028, 1033

(2nd Cir. 1990). Courts have recognized that Congress may

provide for nationwide service of process. Lisak v. Mercantile

Ba:1coI" Inc. 834 F. 2d 668, 671 (7th Cir. 1987), cert. denied

483 U. S. 1007 (1988). In providing for nationwide service,
Congress defines the territorial jurisdiction of the federal

cour::s as encompassing the entire nation. Id. at 671- 72.

such, the Due Process Clause of the Fifth Amendment does not

require that a defendant have sufficient contacts with the state

in which the district court sits for there to be jurisdiction.

Johnson Creative Arts, Inc. v. Wool Masters, Inc. , 743 F. 2d 947,
950 n. (1st Cir. 1984); Debreceni v. Bru- Jell Leasina Core. , 710

F. Supp. 15, 20-1 (D. Mass. 1989).



With these principles in mind, the court turns to the issues

raised by the parties: (1) whether Congress can autho=ize federal

courts to exercise jurisdiction over an alien corporation,

withou: =egard to the contacts of that corporation to the United

States, (2) whether service under Rule 4 authorizes a federal

distric: court to exercise personal jurisdiction over an alien

corporation, regardless of the substantiality of the contacts of

that corporation with the state in which the district court sits,
and (3) whether Nippon has sufficient contacts with the United

States to warrant exercise of jurisdiction over it.
Jurisdiction bv virtue of service in the United States

The government contends that service under Rules 4 and 

standing alone, is sufficient to create jurisdiction over Nippon.

In advancing this position, the government argues by analogy from

cases concerning the presence of individual criminal defendants.

The Supreme Court explained in Frisbee

The Court has never departed from the rule announced in Kerv. Illinois , 119 U. S. 436 (1886) that the power of a court
to try a person for crime is not impaired by the fact that
he had been brought wi thin the court' s jurisdiction by
reason of a ' forcible abduction. No persuasive reasons are
now present to justify overruling this line of cases. They
res: on the sound basis that due process of law is satisfied
when one Dresent in court is convicted of a crime after
having been fairly apprised of the charges against him and
after a fair trial in accordance with constitutional
safeguards. "

342 U. S. at 533 (emphasis added). As Frisbee implies, minimum

contacts considerations do not apply to individuals who are

served process wi thin the territorial limits of the sovereign.

Burnham v. SUDerior Court of California , 495 U. S. 604, 622 (1990)



(plura ity opinion) (Scalia, J.

); 

Johnson Creative Arts , 743 F.

at 950 n. And so I the government contends, service on an agent

. within the territory of the United States establishes the

presence of an alien corporation.

The principal problem with the government' s analogy lies

with the concept of corporate presence. Corporations are legal

constructions and their presence is, in some sense, fixed to the

situs 0: their incorporation. Where nationwide service is

applied to an American corporati n this does not present a

probleIT, insofar as jurisdiction can be acquired by service in

its state of incorporation. But, process on an alien corporation

at i s place of incorporation would, of course, take place beyond

the territorial limits of the United States.
Moreover, the government' s suggestion that service on an

officer of an alien corporation within the United States

functions as the surrogate for the presence of the alien

corporation leads to incongruous results. Consider service of

process on the president of an alien corporation who merely

happens to be vacationing in Florida, or changing airplanes at an

Americar. airport in route to a foreign destination. Is the

corporation really "present" in the United States under such

happenstance? As Judge Hand recognized" one cannot " impute the
idea of locality to a corporation, except by virtue of those acts

which realize its purposes. Hutchinson v. Chase & Gilbert , 45

2d 139, 141 (2nd Cir. 1930). The vacationing foreign

corporation president is likely not acting to serve his



employe ' s purposes. Indeed, it was the problem of corporate

presence that led the Supreme Court to articulate the minimum

contacts test in International Shoe International Shoe , 326

S. at 315-19. See also Intermeat, Inc. v. American Poul try
Inc" 575 F. 2d 1017, 1020-23 (2nd Cir. 1978) (explaining rise and

fall c: the corporate presence theory in the context of states

e::orts to reach foreign corporations) 

Further, contrary to the government' s contention, the

minimum contacts test is not lim ted to cases involving

extrate ritorial service on a corporation. In International

Shoe I an agent of the corporate defendant had been served within

the forum-state, pursuant to a state statute authorizing in-state

service of process on agents of foreign corporations.

Inte national Shoe , 326 U. S. at 311. As such, the issue before

the Court involved the limits imposed by due process on a

sovereign' s efforts to obtain in personam jurisdiction over a

foreign corporation by in-state service on one of its agents.

holding that the sovereign only obtains personal jurisdiction

where there are sufficient contacts, the Court implicitly found

that the mere act of service on the agent did not render the

corporation "present" in the state.
For these reasons, this court holds that the mere service of

process on an agent or officer of an alien corporation within the

United States does not without more establish the jurisdiction of

a federal court over an alien corporation. Rather, as this court

has previously decided in the context of a civil matter, service



of such process is only effective to create in personam

jurisdiction where a defendant has sufficient contacts with the

Uni ted States. See Debreceni , 710 F. Supp. at 20-21 (where

federal statute provides for nationwide service of process for a

federal claim, the Constitution merely requires minimum contacts

wi th the United States) .
Nationwide service in criminal antitrust actions

Though Congress may bestow on a federal district court

personal jurisdiction over an al en corporation without regard to
the contacts between the district and the defendant, the question

remains whether Congress has done so in this case. Nippon

contends that the court should not construe Rules 4 and 9 of the

Federal Rules of Criminal Procedure as providing federal district

courts with jurisdiction on the sole basis of national contacts

in criminal antitrust actions. Nippon advances two alternative

arguments in support of this contention.

First, Nippon maintains that section 12 of the Clayton Act,

15 U. S. C . A. 22 (West 1973), is the exclusive provision for
nationwide service in antitrust cases. Section 12 of the Clayton

Act provides:

Any suit, action, or proceeding under the antitrust laws
against a corporation may be brought not only in the
judicial district whereof it is an. inhabitant but also 

any district wherein it may be found or transacts business;
and all process in such cases may be served in the district
of which it is an inhabitant, or wherever it may be found.

15 U. A. 22. Because prosecution in this district allegedly

does not satisfy section 12 S venue provision, Nippon avers that

this court cannot exercise jurisdiction.



I-: is not clear, however, that section 12 of the Claytor. Act

applies to criminal prosecutions under the Sherman Act. See

Un: te States v. National Malleable & Steel Castinqs Co. , 6' F . 2d

40, 43 (N. D. Ohio) (1924) (section 12 of the Clayton Act applies

only to civil suits) Moreover, even if section 12 applies to

criminal actions, the cases interpreting section 12 demonstrate

that i-: was intended to supplement rather than supplant general

federal venue and service of process statutes and rules. See.

Board of County Comm' rs of . Custer Count v v. Wilshire Oil
Co. of Texas , 523 F. 2d 125, 129-30 (10th Cir. 1975).

Accordingly I the court concludes that service under Rules 4 and 9

may be relied on in federal antitrust prosecutions.

Second, Nippon contends that jurisdiction on the basis of

national contacts is permitted only when the provision

authorizing nationwide service also limits venue to a federal

district in which the alien corporation can be found. Any other

reading, Nippon suggests, would violate due process. Nippon

cites no authority for this novel proposition and the court has

f oune none. The reason for this absence of precedent is found 

the Constitution itself, which imposes specific limits on the

place of a criminal prosecution. Article III, section 2 requires

that trial of crimes shall be held in the state where the crime

was committed. The Sixth Amendment provides that criminal

3 oFed. R. Crim. P. 18 limits venue to a district in which the
offense was committed. For purposes of its motion to dismiss for
lack of personal jurisdiction, Nippon does not challenge the
government' s allegation that co-conspirators committed overt acts
in Massachusetts in furtherance of the conspiracy.



defendan s are entitled to trial "by an impartial jury 0: the

State and district wherein the crime shall have been committed.

Ir. light of the Constitution s venue and vicinage provisions,

this court will not de vine a generalized due process right

requi ing an additional nexus between a criminal defendant and a

federal judicial district. See aenerally Q' Melveny & Myers v.

F . D. I. 512 U.S. 79, 114 S. Ct. 2048, 2054 (1994) (expression 

one thing implies exclusion of others) .

Moreover, the proposition advanced by Nippon has been

rejected by the Supreme Court. In United States v. Union Pacific

, 98 U. (8 Otto) 569, 603-04 (1878), the Court held that
Congress could make a court in Washington, D. C. the exclusive

forum for certain claims arising under federal law. If Congress

can establish one court within the United States to here all

claims without regard to a defendant' s contacts to that place, it

nescapably follows that Congress can designate any place within

Uni ted States as an appropriate forum for federal claims.
Accordingly, this court concludes that the absence of a

p=ovision in the Federal Rules of Criminal Procedure linking the

ue of a criminal action to contacts with the defendant, does

no: mandate a reading of Rule 4 as limiting personal jurisdiction

. The court notes that some courts have suggested that due
process may protect against abusive selection of a venue by the
federal government. See Petition of Provoo , 17 F. D. 183 (D.
Md.

), 

aff' , 350 U. S. 857 (1955). There is, however, no suggestionin this case that the prosecution has acted in bad faith selecting the present forum.



to federal districts with which the defendant has sufficient

contacts.
NipPon' s contacts with the United States

Disposi tion of the present motion depends, then, on whether

Nippor. has sufficient contacts with the United States to fall

wi thin the court' s general or specific jurisdiction.
Since its inception in 1993, Nippon has maintained two

offices in Seattle, Washington that Jujo previously operated.

These o:fices are staffed by eig t employees. One of these

offices engages in market research and quality inspections, as

well as arranging for the annual transportation to Japan of over

$270 million worth of newsprint, publishing paper, and wood chips

purchased by Nippon in the United States. Nippon s other Seattle

office negotiates contracts for and purchases annually

approximately $40 million in logs and lumber from suppliers 

the United States for export to Nippon' s production facilities 

Japan. The Seattle offices maintain bank accounts in the United

States through which Nippon pays for purchases of materials

exported to Japan, employee salaries, and office expenses.

Addi tionally I Nippon owns twenty percent of North Pacific
Paper Corporation, Inc. (IINORPAC" ), a paper manufacturing

corporation located in Longview, Washington. NORPAC generates

annual revenues of approximately $350 million.

Finally, Nippon officers and directors routinely travel to

the United States to conduct business with its suppliers in the



United States, to oversee operations of NORPAC, to attend

industry conferences, and to negotiate technological agreements.

Ir. light of these contacts, the court concludes that Nippon
has engaged in continuous and systemic activity in the United

States. Accordingly, the court possesses general personal

jurisdiction over Nippon.

Ex:raterritorial Application of Section 1 of the Sherman Act

The court now turns to Nippon s motion to dismiss the

indictment for failure to state an action under section 1 of the

Sherman Act. Nippon maintains that the indictment charges

Nippon, as Jujo' s successor, with entering into a horizontal

agreemen: with Japanese manufacturers to fix prices, with selling
fax paper to Japanese trading houses in Japan at that price, and

directing the Japanese trading houses to resale the fax paper at

certain prices. On this characterization of the indictment, the

criminal conduct alleged occurred wholly in Japan and was wholly

committed by Japanese manufacturers of fax paper. Nippon

contends the criminal provisions of the Sherman Act do not apply

to conduc: wholly occurring outside the United States.

The government responds in two ways. First, it maintains

that the indictment alleges that the Japanese trading companies

and their American subsidiaries joined Jujo in the conspiracy by

entering into a vertical agreement to fix the resale price of fax

paper in the United States. As such, the government suggests

that Nippon s characterization of the indictment as attempting to

reach acts solely occurring outside the United States goes awr.



Al terna i vely, the government contends that the criminal
provisions of the Sherman Act can reach wholly foreign a= s where

the intent and effect of those acts is to affect commerce in the
United States.

To resolve this motion, then, the court must address two

questions: (1) whether the government has sufficiently pled its

claim that a vertical agreement existed between Jujo and the

trading houses and (2) if not, whether the Sherman Act reaches
the alleged horizontal agreement between Juj 0 and the other

Japanese manufacturers of fax paper.

Adeauacv of Dleadincr the vertical aqreement

An indictment must contain essential facts constituting an

offense charged and must set forth every essential element of an

alleged offense. Fed. R. Crim. Pro. Rule 7 (c) (1) . See. e. 

q .

United States v. McDonouqh , 959 F. 2d 1137, 1140 (1st Cir. 1992).

The essential elements of a Sherman Act indictment are the time,
place, manner, means, and effect of an alleged violation. Uni ted

States v. Tedesco , 441 F. Supp. 1336, 1339 (M. D. Pa. 1977).

In Monsanto Co. v. SDrav-Rite Servo Core. , 465 U. S. 752

(1984) I the Supreme Court propounded the evidentiary requirements

of proving a vertical agreement to fix resale prices. Compliance

by a distributor with a manufacturer' s unilateral directive to

resell its product at a certain price does not constitute an

agreement to conspire on the part of the distributor. lS. at

764. The evidence regarding the action of the distributor,
therefore, must be of a nature that excludes the possibility the



manufacturer and distributor were acting independently. . at

764. Indeed, the evidence must demonstrate that the manufacturer

and distributor "' had a conscious commitment to a common scheme

designed to achieve an unlawful objective. ' I' lQ. So, for

example I neither the fact that a manufacturer has directed a

retailer to sell at a certain price and the distributor complies

with that direction, nor the fact that the retailer exchanges

sales information with the manufacturer, support an inference of

a vertical price- fixing scheme. . at 762-64.

Monsanto s articulation of what conduct may permissibly give

rise to an inference of an agreement is germane to whether the

indictment adequately describes the existence of a conspiracy

between the trading houses and Jujo. In making that

determination, the court looks for either an allegation that an

express agreement was entered into between Jujo and the trading

houses or a description of alleged conduct from which the reader

could infer such an agreement. For the reasons that follow, the

court concludes that the indictment fails to adequately plead the

existence manner and means of a vertical price fixing agreement

between Juj 0 and the Japanese trading companies.

As an initial matter, the court observes that the indictment

does adequately aver that, at meetings n early 1990, Jujo and

co-conspirators explicitly agreed to price increases in fax

paper. Indictment ' 7 Cb) . The government concedes, however,

that it is not proceeding under the theory that the Japanese

trading companies attended the meetings at which this alleged



explici: agreement was formed. Transcript of July 29, 1996

Hearing at 23.

Apart from the specific allegation that ap agreement was

reached at the early 1990 meetings, there is no other language in

the indictment indicating that a subsequent vertical agreement

arose between Jujo and the Japanese trading houses.

paragraphs 7 (d) and 7 (e), the indictment states that Jujo

"directed the co-conspirator trading houses to implement price

increases to fax paper customers . in North America" and
participated in telephone conversations and otherwise contacted

each other to maintain continued adherence to their

conspiratorial agreement. This completes the indictment'

characterization of the means and method of the conspiracy

Nei ther direction by Juj 0 to the trading houses nor communication
by Juj 0 to determine compliance with that direction, imply the

existence of a vertical agreement between Juj 0 and the trading

houses.

Examining the indictment' s description of the effects of the

alleged conspiracy yields even less indication that a vertical

agreement is alleged. Paragraph 9 of the indictment reads:
" (t) he Japanese manufacturers sold discrete quantities of fax

paper to the trading houses in Japan, for specific customers in

North America, on condition that such quantities be sold to

customers at specified prices. It continues: " (t) he Japanese
manufacturers monitored the trading houses' transactions

with the North American customers to ensure that the agreed upon



prices were charged. Again, these averments merely suggest

that, to ensure the success of its horizontal agreement, Jujo

unde took to direct the trading houses to sell fax paper at a

specified price and to monitor whether the trading houses were

complying with this directive. Neither of these allegations

serve as an averment that the trading houses entered into a price

fixing agreement with Jujo.

In sum, except for the naked characterization of the trading

houses as co- conspirators, the indictment merely alleges: (1 )

tha Juj 0 directed the trading houses, (2) that Jujo communicated

wi he trading houses, and (3) that the trading houses served

as the distributive link between Jujo and purchasers of fax paper

in the United States. This court concludes that such

allega :.ons, singly or in combination, do not satisfy the

gove nment' s burden of pleading with requisite particularity the

ex:.s:.ence of a vertical agreement.

The horizontal aareement

Because the government has failed to plead a vertical

eeme:::' to jpin the conspiracy by the trading houses, this case

does nc: involve overt acts y co-conspirators occurring in the

Ur.:. ted States. The government contends, nonetheless, that the

Sherman Act encompasses the wholly extraterritorial conduct

described in the alleged horizontal agreement between Jujo and

the other Japanese manufacturers of fax paper. This presents a

question of first impression regarding the extraterritorial reach

0: the criminal provisions of the Sherman Act. See Restatement



(Third) of Foreign Relations Law 403, note 8 (1986) No case

is known of criminal prosecution in the Unites States for an

economic offense (not involving fraud) carried out by an alien

wholly outside the United State. ) . 5

Sec ion 1 of the Sherman Act provides:

Every contract, combination in the form of trust or
otherwise, or conspiracy, in restraint of trade or commerce
among the several States, or with foreign nations, is
declared to be illegal.

15 U. A. This section serves as the substantive language

for both civil and criminal application of the antitrust laws.

According to the government this essentially ends the matter, for
II i,: is we 11 established that (the civil sanctions of) the Sherman

Ac': appl (y) to foreign conduct that was meant to produce and did

in fact produce some substantial effect in the United States.

Hartford Fire Ins. Co. v. California , 509 U. S. 764, 795 (1993).

The court, however, disagrees with that suggested equating of the

Sherman Act' s civil and criminal application.

S The government cites two criminal cases as applying the
Sherman Act to foreign conduct: United States v. R. P. Oldham Co.152 F. Supp. 818, 822 (N. D. Cal. 1957) and In re Grand Jurv
Investiqation of the ShiDDinq Industrv, 186 F. Supp. 298, 313
(D. C. 1960). Both of these cases, however, specifically premise
their holding on the fact that co-conspirators committed overt acts
in the United States. Oldham, 152 F. ' Supp. at 821 (" the only
commerce sought to be regulated is the importation and sale of wire
nails on the West Coast of the United States"

); 

ShiDDinq Industrv
186 F. Supp. at 314 American Banana Co. v. United Fruit Co. , 213
S. 347 (1909), does not preclude Sherman Act jurisdiction over

agreements in restraint of trade carried out, at least in part,within the United States.

"). 

Indeed, Oldham makes " clear that
there is no attempt here to regulate Japanese commerce as such, or
to indict Japanese firms or Japanese nationals. Oldham , 152 F.
Supp. at 821.



As a general matter, there is a strong presumption against

extraterritorial application 0: federal statutes, absent a clear

expression by Congress to the contrary. C. v. Arabian

American Oil Co. , 499 U. S. 244, 248 (1991). As noted above,

courts have held that this presumption has been overcome in the

case of civil application of the federal antitrust laws.

Hartford , 509 U. S. at 795. Nonetheless, because the presumption

carries even more weight when applied to criminal statutes,
United States v. Bowman , 260 U. S. 94, 97-98 (1922), the line 

cases permitting extraterritorial reach in civil actions is not

controlling. And, indeed, commentators have generally recognized

this distinction when explaining the extraterritorial reach of

the antitrust laws:

The principles governing (extraterritorial application of
civil laws) apply to criminal as well as civil litigation.
However, in the case of regulatory statutes that may give
rise to both civil and criminal liability, such as United
States antitrust and securities laws, the presence of
substantial foreign elements will ordinarily weigh against
application of criminal law. In such cases, legislative
intent to subject conduct outside the state' s territory to
its criminal law should be found only on the basis of
express statement or clear implication.

Restatement (Third) of Foreign Relations Law S 403, cmt. f
(1986) .

Moreover, courts have recognized that the substantive

language of section 1 of the Sherm Act requires different
treatment in civil and criminal contexts. See. e. a . United

States v. United States Gvcsum Co. , 438 U. S. 422, 439-43

(1978) (" Gvcsum

) .

In Gvcsum , the Supreme Court confronted the

issue of whether criminal responsibli ty under the Sherman Act



should be based on strict liability, as it had been held in civil
or whether some intent element should be attributed to cases,

as the traditional canons of statutory interpretation would

suggest. . at 436. The Court reasoned that the ambiguities

inherent in the fact intensive nature of an antitrust prosecution

counseled against imposing criminal liability absent a

demonstration of intent to violate the law. . at 440-42.

Addi tionally, the Court recognized that Congress adopted the

language of the Sherman Act fully aware of the traditional

distinction between the elements of civil and criminal offenses

and apparently did not intend to do away with them. . at 443

19.

Here, the court faces a choice between competing

interpretati ve principles similar to the one posed in GVDsum

did the Court in GVDsum , this court concludes that the

tradi tional distinction between the elements of civil and
criminal charges must be maintained.

This conclusion finds support in policies underlying

antitrust and criminal law. On the civil side, antitrust
enforcement benefits from a certain degree of interpretive

flexibility. ADDalachian Coals v. United States , 288 U. S. 344,

359-60 (1933). That flexibility enables the government to use

the antitrust laws as an effective means for regulating business

practices. GVDsum , 438 U. S. at 442. But, as Nippon

observes, such flexibility is antithetical to the principles of

predictability and fairness that undergird the criminal law. ,I.



at 441-42. See also 2 Areeda and Hovenkamp, Antitrust Law 311

32-33 (rev. ed. 1995). And, because the Sherman Act is silent on

the issue, imputation of extraterritorial application of its

provisions would present serious questions about notice to

foreign corporate defendants as to the criminality of its

conduct. Balthazar v. SUDerior Court of the Commonwealth of

Massachusetts , 428 F. Supp. 425, 433 (D. Mass. 1977)

( " 

criminal
liabili y should only attach to clearly delineated

transgressions"

), 

aff'

, .

573 F. 2d 698 (1st Cir. 1978).

In addition, the legislative history belies any suggestion

hat, in passing the Sherman Act, Congress believed that it was

reaching wholly extraterritorial conduct. In response to

concerns that potential antitrust violators could evade the

proscriptions of the Sherman Act by forming their agreement

outside the United States, Senator Sherman explained:

It is true that if a crime is committed outside of the
United States it can not be punished in the United States.
But if an unlawful combination is made outside of the United
States and in pursuance of it property is brought within the
United States such property is subject to our laws. It may
be seized. A civil remedy by attachment could be had. Any
person interested in the United States could be made a
party.

Either a foreigner or a native may escape " the criminal part
of the law, " as he says, by staying out of our jurisdiction,
as very many do, but if they have property here it is
subject to civil process. 

. -

. (A -foreigner) may combine or
conspire to his heart' s content if none of his co-
conspirators are here or his property is not here.

21 Congo Rec. 2461, reDrinted in Earl W. Kintner, ed., 

Leqislative Historv of Federal Antitrust Laws and Related

Statutes , Part I, The Antitrust Laws , vol. 1. p. 126 (1978).



For all these reasons, the court concludes that the c=iminal

provisions of the Sherman Act do not apply to conspiratorial

conduct in which none of the overt acts of the conspiracy take

place in the United States.

The indictment against Nippon and Jujo will be dismissed.

An order will issue.

dge

6 Because Juj 0 no longer exists, the court considers
motion for dismissal as made on behalf of both defendants
Count I of the Indictment. Accordingly, dismissal
indictment will enter as to both Nippon and Jujo.

Nippon
named inof the
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1. INRODUCTION

For more than a centu, the U.S. antitrst laws have sto as the ultimte protector of the
competitive process that underlies our fr market economy. Thugh ths process, which ences
consumer choice and promotes competitive prices, society as a whole benefits from the best possible

allocation of resoures.

Although the fedral antitrt laws have always applied to foreign commerce, tht application
is parcully importt toy. Thughout the world, the importce of antitrst law as a mean
to ensure open and fre markets, protect consumers, and prevent conduct tht impedes competitiQn
is becoming more apparnt. The Deparent of Justice ("te Deparent") and the Federl Trade
Commssion ("te Commission" or "FC") (when referred to collectively, e Agencies ), as the
federal agencies charged with the responsibilty of enforcing the antitrst laws, thus have made it
a high priorty to enorce the antitrt laws with respect to intertional opertions and to cooperte
wherever appropriate with foreign authorities regarg such enforcement. In fuerace of ths
priority, the Agencies have revised and updted the Deparent' s 1988 Antitrst Enforcement
Guidelines for Interntional Operations, which are hereby withdrwn. I

The 1995 Antitrst Enforcement Guidelines for Interntional Opertions (hereinfter
Guidelines ) are intended to provide antitrt guidace to businesses engaged in international

operations on questions tht relate specificaly to the Agencies' interntional enforcement policy.
They do not, therefore, provide a complete statement of the Agencies ' generl enforcement policies.
The topics covered include the Agencies ' subject matter jursdiction over conduct and entities outside
the United States and the considerations, issues, policies, and processes 

tht govern their decision
to exercise tht jursdction; coty; mutul assistace in intertional antitrt enforcement; and
the effects of foreign goverental involvement on the antitrt liabilty of private entities. In
addition, the Guidelines discuss the relationship between 

antitrst and interntional trde intiatives.
Finly, to ilustrte how these priciples may opete in cerin contexts, the Guidelies include anumber of examples. 

As is the case with all guidelines, users should rely on quaified counsel to assist them in
evaluatig the antitrt risk associate with any contelat traction or activity. No set of
gudelines can possibly indicate how the Agencies wil assess the parcular facts of ever case.
Persons seekg more specific advance statements of enforcement intentions with respect to 

the

I Th u.s. De of Jus ID Fed Tra CnmillioD Am Guli fo di Lice of Inllc:Pr (199), di U.S. De of Juce ID Fed Tra Cnmi oD Hor Me Gudeli (1992), ad thtRea of AD Enor Poli aD An Prles Rela to Heath Ca aD AD Join Is th U.S. De of Ju aD Fed Tra Co (199), Ir no qu mod or ot amea
th iunua of th GuliRe abd sely ev th ri of pr Iipt by coto co aD sulier u well u 1bri of cmor by st un st II fe antr laws

:J h. .-
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2. ANITUST LAWS ENFORCED BY TH AGENCIS

"'-. - . .. .. :. . -

Forign commer cases.c invo v.e .a01tany pri Df the antrt laws. .Te Ageies 
do Dot discrte in the enorcement Dr th .atitrt .lws on the bais of the naonaty of th 
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pares. Nor do the Agencies emloy th 8ttutory autho~ty to fuer Don-antitrt goas. Once 
Jursdctional requien, comity, an citres of forign soverenta involvement have be 
"Cnsid an satisfied the Sae .stive.res JgP1Yto all cases. .'
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-Ie following is A brief sumar of the laws enorced y the Agencies tht ar liely to ve 

" . the ,gtest signficance for interntional tractions. 
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1 SliermlU Act
Section 1 of the Sherm Act, 15 U. C. 1, sets fort the basic antitrst prohibition agait

contrts, combintions, and conspircies "in restrint of trde or .commere among the sever
Stas Dr with foreign nations.

~ ,

ction 2 of the Act,. IS j 2 ..rohibits monoplition,att 10 monopolize, and conspircies to monopolize "any pa of trde or commere among the
.aever States tJr with foreign nations." Section 6a of the Sher Act, IS C. f 6a, defies the

. . 

jursdctona rech of the Act with respet to non- rt foreign commerce.

.... . '

Violations of the Sher Act ay be prosecute as ' civil or crl offenses. Coduct tht 1
l .te Dearent prosecutes ina.lly is liited to t.o .!'er se ffenes of the law, which ,
:ticay involve price fig, custo er .- llocation, bid-.rggg or other I acvities tht would 
also be violations ,of the law in may .countres. Crl violations of the Act ar punshable by 
fies an imprionment. The Sher Act provides tht c rPorate defendats may be fied up to 

. -

$ 1 0 mion, other defendats may be fied up to $350,00, and individua may be sentenced to up 
' to 3 . yea imprisonment. The Deparent ha sol reponsibilty for the crl enorcent of 

. .te Sher Act. . .I Ji civil proc .I, the Depent m y obtaiI injunctive relief aga 

prohibite pratices.

' .

It may alo obta ttble dage iiihe u.s. goverent is the pulwer
affecte goo or serices. Prvate plaintiffs may also obt injunctive and treble dage relief 
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for violations of the Sherm Act. 7 Before the Commssion, conduct that violates the Sher Act
may be chaenged puruat to the Commssion s power under Section 5 of the Federl Trade
Comm sion Act, descrbed below.

2 Clayton Act

The Claytn Act, 15 C. j 12 et seq., exands on the aenerl prohibitions of the Sher
Act and addresses anti competitive problems in their incipiency.' Section 7 of the Claytn Act, 

C. 18, prohibits any merger or acquisition of stock or assets &'where in any lie of commere
or in any activity affectig commere in any section of the countr, the effect of such acuisitionmay be substatially to lessen competition, or to ted to create a monopoly.ft Section 15 of the
Clayton Act empower the Attorney Genera, and Section 13(b) of the FTC Act empower the
Commssion, to seek a cour order enjoing consumation of a merger tht would violate Section
7. In adtion, the Commssion may seek a cee and desist order in an Administrtive proeedig
agaist a merger under Section 11 of the Clayton Act, Section 5 of the FTC Act, or both. Prvate
pares may also seek injunctive relief under 15 

C. 26.
Section 3 of the Claytn Act prohibits any peson engaged in commerce frm conditionig the

lease or sale of goos or commodities upon the purhaer s agreement not to use the proucts of a
competitor, if the effect may be "to substatily lessen competition or to tend to create a monopoly
in any lie of commerce." 10 In evaluatig tractions, the trend of recent authority is to use the
same anysis employed in the evaluation of tyg under Section 1 of the Sherman Act to assess a
defendat' s liabilty under Section 3 of the Claytn Act. II Section 2 of the Claytn Act, known as
the Robinon-Patman Act, 12 prohibits price discriation in cert cirumstaces. In pratice, the
Commssion has exercised priar enforcement responsibilty for ths provision.

2.3 Federa Trade Commis.ion Act

Section 5 of the "Feder Trae Commssion Act ("FTC Act") declars unawf "ufai method
of competition in or affecting commerce, and unfair or deceptive acts or practices in 

or afectig

Se 15 U.s.C. If 16, 26 (1988).
. UD the Clyt Ac 
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of any for CO. 15 U. C. f 12 (1988 &: Su. 1993). 
15 U.sC. f 18 (J98). Th I8 acon cl Ipliea to "psJ suec to 1b ju of1b Fed TI8Crmiuio" UD 1b Cla Ac

10 15 
U.sC. f 14 (1988).

II 
s. e.., Moza Co. v. MeBe ofN. Am1D.. 833 F.2 1342, 1352 (9t Gr. 1987 em da, 488 U.s.870 (1988). 

u 15 U.s.
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:te te of a 1986 recommendation, the United States agency with rensibilty for a parcu
case notifies a member countr whenever an antitrt enforcement acon may affect impot
intersts of tht countr or its nationas.5O Exaples of potetily notifiable actions include reqests
for documents located outside the United States, ,atpts to obta informtion fr poteti
witnesses located outside the United States, and cases or investigations with signficant foreign
conduct or invoJvement of foreign perons.

3. THRSHOLD INERNATIONAL ENFORCEMENT ISSUES
1 Jurisdiction

Just as the acts of U.S. citiens in a forign nation orJy ar subject to the law of the
countr in which they occur, the acts of foreign citien in the United States ordJyar subject
to U.S. law. The reah of .the U.S. ,antitrst laws is not lited, however, to conduct and
trsactions tht occur with the boundaes of the United States. Anticompetitive conduct tht
affects U.S. domestic or foreign commere may violate the U.S. antitrt laws regardless of where
such conduct occurs or the nationality of the pares involved.

Under the Sherman Act and the FTC Act, there are two pricipal tests for subject matt
jursdiction in foreign commerce cases. With respect to foreign import commere, the Supreme
Cour ha recently stated in Hartford Fire Insurance Co. v. California tht "te Sherm Act applies
to foreign coduct tht was meat to pruce and did in fact produce some substatial effect in the
United States. ttS) There has been no such authoritative ruling on the scope of the FTC Act, but both

Acts apply to commere ''wth foreign nations " and the Commssion has held tht ter used by both
Acts should be constred together. 52 Second, with respect to foreign commere other th impo,
the Foreign Trade Antitrst Improvements Act of 1982 ("FTAI") applies to foreign conduct tht
has a direct, substatial, and reaonably foreseeable effect on U.S. commere. 

Bu Pr A1ec ODTra OEe Do No. C(86)4 (FiD) (M 21, 1986). Th 1l..II oa 
ca fo COes to COt wi eI ot in lpupliaIi wi di ai ofprti ea OD 
minimim.g dier tht ma 1I. 

50 Th OECD ba 2S mfN!co ad di Eu Cnillioa ta pI in it wad Th OEe'iD IDY ofdl mo 8d DI in di wo Th OEe al ba 8e ob Dlcm wh !lma !l JD--1o ap ID . 'I Ap follow OEe pr wi re to aD
Dlembf 

51 113 S. Ct 281, 29 (1993). In 1 wo in wh ecc 1roo ob DO bo rega of 1h "efec do" of jucton ba be mo wide In di c: of im 1r "ilem" te ad in th Eu Co of Ju us pr di II ou as di "ef" ..
emloye in the Unite Sta. Sf Cu 89185, et., Ah v. Coon ila at DO 26. Th me la of diEu Uaon c-",da Ge, FI8, Au ID th Cze ID SloVl Repli 1I0D ot ta 

52 In re ),8RJ"),1 Bd of RegiOD in'Op, 110 F. C. 598, 60 (1988).
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11 Jursdiction Over Conduct InvolvinlZ ImDort Commerce
Imports into the United States by defIntion affect the U.

S. domestic maket diectly, and wil,therefore, almost invarably satisfy the intent 
par of the Hartford Fire test. Whether they in factproduce the requisite substatia) effects will 

depend on the facts of each case.

**********************************************************************************

ILLUSTRATIV EXAMPLE AI4
Situation: A, B. C. and D are foreign companes tht produce a product in varous foreigncountres. None has any U.S. production, nor any U.S. subsidiares. They organe a carel for thepurose of raising the price for the product in question. Collectively, the 

carl members makesubstatia) sales into the United States, both in absolute ters and relative to total U.consumption.

Discussion: These facts present the strghtforward case of 
carel paricipants selling products

directly into the Unite States. In ths sitution, the trction is unambiguously an import into
the U.S. market, and the sale is not complete until the goods reach the United States. Thus, U.
subject matter jursdiction is clear under the general priciples of antitrst law expressed mostrecently in Hartford Fire. The facts presented here demonstrte 

actul and intended parcipationin U.S. commerce. 55 The separate question of 
peronal jursdiction under the facts presented herewould be anlyzed using the 

prciples discused infa in Section 4.

**********************************************************************************

12 Jurisdiction Over Conduct InvolvinlZ Other Foreirm 
Commerce

With respect to foreign commerce other th import, the jursdictional limits of the SheranAct and the FTC Act are delineated in the FT Al. The FT Al amended the Sherm Act toprovide tht it:
shall not apply to conduct involving 

trde or mmerce (other than import trde or commere)with foreign nations uness

(1) sUch conduct ba a dit, substatial, and reasonably foreseeable effect:(A) on tre or commerce which is not trde or commere with foreignnations, or on import trde or import commere with foreign nations; or (B) on
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export trde or export comerce with foreisn nation, of a peon engaged in such
trde or commere in the United States; 56

(2) 8uch effect gives rise to a clai under the prvisions of (the Sher Act), otherth ths section.
The FT Al uses slightly different statutory languge for the FTC Act, 57 but pruces the sae

jursdictional outcomes.

121 Jurdiction in Cases Under Subsection /(14) ollhe FT.A
To the extent that conduct in foreign countres does not "involve" import commerce but does

have an "effect" on either import tractions or commerce with the Unite States, the Agencies
apply the "diect, substatial , and reasonably foreseeable" stadad of the FT Al. Tht stada
is applied, for example, in cases in which a carel of foreign enterrises, or a foreign monopolist,
reaches the U.S. market though any mechasm tht goes beyond diect saes, such as the use of
an unelated interediar, as well as in cases in which foreign vercal restrctions or intellectul
proper licensing arrngements have an anticompetitive effect on U.S. commerce.

**********************************************************************************

ILLUSTRATIV EXAMPLE B
Sitution: As in Ilustrtive Example A, the foreign carl produces a product in sever foreign

countres. None of its membe has any U.S. pruction, nor do any of them have U.S. subsidiares.
They organe a carl for the purse of rasing the price for the product in question. Rather 
selling ditly into the United States, however, the carel sells to an interedar outside the United
States, whch they know will resell the product in the United States. The intered is not par
of the cal.

Discussion: The jursdictional anysis would chage slightly frm the one 
prente Exaple A, beause not only is the conduct beg chalenged entered into by caelists in a foreign

countr, but it is also intially implemented thugh a sale made in a foreign countr. Despite the
different test, however, the outcome on these fac would in all likelihoo re the sae. The
fact tht the ilegal conduct occurs prior to the import would trgger the application of the FT Al.
The Agencies would have to detere whether the challenged conduct ha "dit, substatial and
reonably foreseeable effects" on U.S. domestic or imrt coere. Furerore, since -ue
essence of any violation of Setion 1 f of the Sher Act) is the ilegal agrement itself-rather 
the over acts peored in fuerce of it, "58 the Agencies would focus on the potential ha tht
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would enue if the conspiracy were succesful, not on whether the actual conduct in fuerance of
the conspircy had in fact the prohibited effect upon interstate or foreign commerce.

**********************************************************************************

ILLUSTRATIV EXAPLE C
Situation: Varant (U: Widgets are maufactued in both the United States and varous other

countres around the world. The Don- S. maufactuers meet privately outside the United States
JUd agree among themselves to rase prices to specified levels. Their agreement clealy indicates
tht sales in or into the United States are Dot with the scope of the agreement, and thus tht each
pacipant is free independently to set its prices for the U.S. market. Over tie, the cal member
begi to sell excess production into the United States. These sales have the effect of stabilizg the
carel for the foreign markets. In the U.S. maket, these "excess" sales are priced at levels below
those tht would have prevailed in the U.S. maket but for the carel, but there is no evidence tht
the prices are predatory. As a result of these events, severl U.S. widget maufactuer curl their
production, overall domestic output falls, and remaing manufactuers fail to invest in new or
improved capacity.

Varant (2): Assume now tht the carl agreement specifically provides tht carel member
will set agreed prices for the U.S. maket at levels designed to soak up excess quatities tht arse
as a result of price increases in foreign maket. The U.S. price level is set at periodc meetigs
where each parcipant indicates how much it must off-load in ths way. Thus, the cal member
sell goo in the U.S. maket at fIXed prices tht undercut prevailing U.S. price levels, with
consequences similar to those in Varant 1.

Discussion: Varant (J The jurdictional issue is whether the predctale economic
consequences of the origil carel agrement and the independent sales into the Unite States 
suffcient to support jursdiction. The mer fact tht the existence of U.S. saes or the level of U.
prices may ultitely be affecte by the cal agreeent is Dot enough for either Hartord Fire
jursdiction or the FT Al. 59 Furerore, in the absence of an ageeent with respect to the U.
market, sales into the U.S. market at non-predatory levels do not raise antitrst concern.

Varant (2): The critical element of a foreign price-fig agrement with dit, intended
effects in the Unite States is now presen. The fact tht the carel believes its U.S. prices 
'rasonable, " or tht it may be exerg downwa prsu on U.S. price levels, docs not exonerte
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it. 6J Varant 2 presents a cae wher the Agencies would Deed clea evidence of the prohibited
agrement before they would consider movig forward. They would be paicularly cautious if the
apparnt effects in the U.S. market appeaed to be beneficial to conumer.

.*********************************************************.***********************

122 Jurdiction in Cases lher Subsection J(B) of the FTAl
Two categories of "export cases" fall with the FIAI' sjursdictional test. Firt, the Agencies

may, in apropriate cases, tae enorcement action agast anti competitive conduct, 'wherever
occurg, that restrs U. S. port, if (1) the conduct ha a dit, ubstati, and reonably
foreeeable effect on export of goods or serces from the United States, and (2) the U.S. cour
can obtain jursdiction over perons or corprations engaged in such conduct. As Section 3.
below explains more fully, if the conduct is unawfl under the importg countr's antitrst laws
as well, the Agencies are also prepared to work with that countr' s authorities if they ar better
situted to Temedy the conduct, and if they are preared to tae action tht will address the U.
concerns, puruat to their antitrst laws.

Second, the Agencies may in appropriate cases tae enforcement action against conduct by U.
exporters that has a diect, substatial, and reasonably foreseeable effect on tre or commerce
with the United States, or on import trde or commere. Ths caD arse in two pricipal ways.
First, jf U.S. supply and demd w Dot pacularly elastic, an agrment among U.S. fInS
accounting for a substatial shae of the Televant market, regarg the level of their export, could
reuce supply and rase prices in the United States.63 Second, conduct ostensibly 

export-relate
could affect the price of products sold or resold in the United States. Ths kid of effect could ocur
if, for example, U.S. firms fixed the price of an input used to maufactu a prouct overeas for
ultimate resale in the United State.

.*******************************.*************************************************

ILLUSTTI EXALE D
Situation: Companes E and F ar the only producer of product Q in countr Epsilon, one of

the biggest markets for sales of Q in the world. E and F together account for 99 perent of the sales
of prouct Q in Epsilon.64 In order to preent a competg U.S. producer frm enterg the market

61 
Cf Ar v. Ma Ca Med So, 457 U.S. 332 (1982); Unte Sta v. So-Vac Oi Co.. 310

S. ISO (194); tb St v. Tre Pott Co., 273 U.S. 392 (192.
62 

Se U.s. De of Jusce Pr Rele da Ap 3. 1992 (1I enorc policy th wo petth Det to cbqe 
fo bu r.1C th ba U.s. ap wh th cc wou have viola U.S.antitr laws if it 0C in di UDte Sta).

63 OD woud ne to Ibw mo 1b in pr efec reti fr leti ex efor to surt an antihlllleq Se ETC GudeliWPrt at DOte 34. SO Fed Re. at 1791.64 Th E an toet ha 8D ovlm dnim !I in Epilon ma or may DOt, on th 
c:ditioa fo Q. sa th reen of"' efec on U.S. c:" as re by the FIAI Fcnlos 



in Epsilon, E and F agree that neither one of them wil purchae or distrbute the U.S. product, and
that they will tae "all feasible" measures to keep the U.S. company out of their maket. Without
specifically discussing what other measures they wil tae to car out ths pl E and F meet with
their distrbutors and, though a varety of theats and inducements, obtain agreement of all of the
distrbutors not to car the U.S. product. There are no commerially feasible substitute distrbution
chanels available to the U.S. proucer. Because of the actions ofE and F, the U.S. producer canot
fid any distrbutors to car its product and is unable to mae any sales in Epsilon.

Discussion: The agreement between E and F not to purchae or distrbute the U.S. product
would clearly have a direct and reasonably foreseeable effect on U.S. export commerce, since it is
aimed at a U.S. exporter. The substatiality of the effects on U.S. export would depend on the
signficance ofE and F as purchasers and distrbutors ofQ, although on these facts the virtally total
foreclosure from Epsilon would almost certy qualify as a substatial effect for jursdictional
puroses. However, jf the Agencies believe tht they may encounter diffculties in establishig
personal jursdiction or in obtang effective relief, the case may be one in which the Agencies
would seek to resolve their concerns by workig with other authorities who are exanig the
trsaction.

**********************************************************************************

ILLUSTRTIV EXAMPLE 
Sitution: Companes P, Q, R, and S, organzed under the laws of countr Alpha, all

maufactue and distrbute constrction equipment. Much of that equipment is protected by patents
in the varous countres where it is sold, includig Alpha. The companes all belong to a prvate
trde association, which develops industr stadads tht ar often (although not always) adopted
by Alpha s regulatory authorities. Feeling theatened by competition from the United 

States, the
companes agre at a tre association meetig (1) to refuse to adopt any U.S. company technology
as an industr stadad, and (2) to boycott the distrbution of U.S. constrction equipment. The U.
companes have taen all necessar steps to protect their intellectul proper under the law of
Alpha.

Discussion: In ths example, the collective activity impedes U.S. companes in two ways: their
tehnology is boycottd (even if U.S. compaes ar wiling to license their intellectul propert)
and they are forelosed frm acess to distrbution chaels. The jursdictional question is whether
these acon crte -at, substatial, and reasonably foreseeable effect on the export of U.
companes. The mere fact tht only the market of Alpha appea to be foreclosed is not enough to
defeat such an effect. Only if exclusion frm Alpha as a quatitative meaure were 

80 de minimis
in term of actu volume of trde tht there would not be a substatial effect on U.

S. export
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commerce would jursdiction be lackig. Given tht ths exaple involves constrction equipment,
a generJy highy priced capita goo, the exclusion &om Alpha would probabJy satisfy thesubstatiality requirement for FT Al jursdiction. Ths argement appe to have be cretewith parcuJar refernce to competition &om the United States, which indicates 

tht the effects on
S. expons are both diect and foreseeable.

**********************************************************************************

13 Jurisdiction When U.S. Governent Finances or Purchases
The Agencies may, in appropriate cases, 

tae enforcement action when the U.S. Governent isa purhaer, or substatialJy fuds the purhae, of goods or services for consumption or use abroac!.Cases in which the effect of anticompetitive conduct with respect to the saJe of 
these goos orservices falJs priariJy on U.S. tapayers may qualify for reess under the federaJ antitrt laws.As a generJ matter, the Agencies consider there to be a sufcient effect on U.S. commerce to

support the assertion of jursdiction if, as a resuJt of its payment or fmancing, the U.S. Governentbears more than haJf the cost of the trsaction. For purposes of ths determtion, the Agencies
appJy the stadads used in cerfyng export conduct under the ETC Act of 

1982, IS C. f4011-21(1982).

**********************************************************************************

ILLUSTRTIV EXAMPLE 
Situation: A combination of U.S. fis and 10caJ firms in countr Beta create a U. basedjointventu for the purose of building a major polJution contrJ facilty for Beta'

s EnvinmentaJContrJ Agency ("BECA "). The ventue has received preferentiaJ fudig frm the U.Goverent, which has the effect of makng the present vaJue of expected futue repayment of thepricipal and interest on the loan less th haJf its face vaJue. Once the venture has begu work,
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